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RAILWAY    DECISIONS. 


CITIZENSHIP;  DOMICIL;  RESI- 
DENCE. 

Averinent  of  diverse  citizenship,  to  give 
federal  courts  jurisdiction,  see  Plgauinr, 
11. 

Jurisdiction  as  dependent  upon,  see  Jurisdic- 
tion, 4. 

Jurisdiction  of  federal  courts  as  dependent 
upon,  see  Federal  Courts,  3-0,  lO. 

1.  Corporations,  how  i'ar  deemed 
"citizens,"  generally.*— (i)  Rule  stated. 
— Strictly  speaking  corporations  cannot  be 
citizens.  Pacific  R.  Co.  v.  Missouri  Pac.  R. 
Co.,  20  Am.  &*  Eftir.  R.  Cas.  590,  23  Fed. 
Rep.  565,  5  McCraty  {I/.  5.)  373.  ATran- 
s/iaar  v.  New  Haven  Steamboat  Co.,  7  Robt. 
(JV.  V.)  356.  Chicago  &*  N.  W.  R.  Co.  v. 
'W/iitton,  13  Wall.  {U.S.)  270,  4  Am.  Ry. 
Refi.  462. 

And  in  order  to  hold  them  amenable  to 
federal  jurisdiction,  on  the  ground  of  citi- 
zenship, it  is  necessary  to  assume  that  all 
the  stockholders  are  citizens  of  the  state  by 
which  the  corporation  was  created.  Pacific 
R.  Co.  V.  Missouri  Pac.  R.  Co.,  20  A  in.  &^ 
Eng.  R.  Cas.  590.  23  Feel.  Rep.  565,  5  Mc- 

*  Citizenship  of  corporations,  sec  notes,  35 
Am.  &  ENci.  R.  Cas.  507,  700;  12  Id.  a<jq. 

Citizenship  of  corporations.  Adoption  of 
foreign  corporation,  sec  note,  jo  Am.  &  Eno. 
R.  Cah.  62a. 

Citizenship  ot  railroad  companies,  Foreign 
corporations,  see  note,  ao  Am.  &  Eno.  R.  Cas. 
63a. 

As  to  how  far  and  for  what  purposes  corpora- 
tions are  regarded  as  "persons,"  see  note,  19  L. 
R.  A.  333. 

Status  of  corporations  as  to  citizenship,   see 
note,  a  L.  R.  A.  sOf>. 
3  D.  R.  D.— I. 


Crary^U.  S.)  373.— Distinguished  IN  Chi- 
cago, I.  &  N.  P.  R.  Co.  V.  Minnesota  &  N. 
W.  R.  Co.,  29  Fed.  Rep.  337. 

(2)  Within  the  meaning  of  the  U.  S.  con- 
stitution.— A  corporation  is  not  a  citizen 
within  the  meaning  of  the  United  States 
Constitution,  art.  4,  §  2,  providing  that  citi- 
;:ens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states.  Paul  v.  Virginia,  8  Wall. 
(I/.  S.)  168.— Followed  in  Norfolk  &  W, 
R.  Co.  V.  Pennsylvania,  45  Am.  &  Eng.  R. 
Cas.  9,  136  U.  S.  114. — Pembina  C.  S.  M.  <S«» 
M.  Co.  V.  Pennsylvania,  125  U.  S.  181,  8 
Sup.  Ct.  Rep.  737. — Followed  i\  Norfolk 
&  W.  R.  Co.  V.  Pennsylvania,  45  Am.  &  Eng. 
R.  Cas.  9,  136  U.  S.  114;  Minneapolis  &  St. 
L.  R.  Co.  V.  Beckwith,  129  U.  S.  26;  Char- 
lotte, C.  &  A.  R.  Co.  V.  Gibbes,  142  U.  S. 
3«6. 

But  a  corporation  aggregate  may  be  a 
citizen,  in  the  sense  in  which  the  term  citi- 
zen is  used  in  that  part  of  the  constitution 
which  speaks  of  the  judicial  power  of  the 
United  States.  It  may  enforce  legal  rights, 
or  may  obtain  redress  for  wrongs,  not  only 
in  the  state  of  its  creation,  but  also  in  the 
other  states  of  the  Union,  by  virtue  of  the 
comity  between  the  states.  Ducat  v.  Chi- 
cago, 48  ///.  172. 

A  corporation  is  but  a  creature  of  the 
local  law,  and  has  no  absolute  right  to  rec- 
ognition in  any  of  the  ctates,  save  that  in 
which  it  is  created.  The  term  "citizen,"  as 
used  in  the  constitution,  relates  to  natural 
persons  only  and  does  not  include  corpora- 
tions. Woodward  v.  Commonwealth,  (AV.) 
35  /////.  «S^  Eng.  R.  Cas.  498,  7  S.  W.  Rep. 
613. 
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(3)  Citizen  of  nu  -e  than  one  state. — When 
the  same  corporation  owning  a  road  which 
runs  tlirough  several  states  is  chartered  by 
each  of  them,  it  is,  by  a  useful  fiction,  to  be 
considered,  for  purposes  of  jurisdiction,  a 
citizen  of  each  of  the  states ;  and  where 
such  a  corporation  is  sued  in  one  of  the 
states  in  which  it  hcjlds  a  charter  as  a  citi- 
zen of  that  state,  it  cannot  set  up  that  it  is 
likewise  a  citizen  of  another.  The  fiction 
that  makes  two  or  tiiree  corporations  out 
of  what  is  in  fact  one  is  established  for  the 
purpose  of  giving  each  stale  its  legitimate 
control  over  the  charters  which  it  grants; 
but  the  acts  and  neglects  of  the  corporation 
are  done  by  it  as  a  whole.  Home  v.  Boston 
&>  M.  R.  Co.,  12  .////.  &>  Eng,  R.  Cas.  287,  18 
Fed.  Rep.  50.— FOLLOWING  Ohio  &  M.  R. 
Co.  V.  Wheeler,  i  Black  (U.  S.)  286.— FoL- 
lowkl)  in  Niishua  &  L.  R.  Co.  v.  Boston  & 
L.  R.  Co.,  16  Am.  &  Eng.  R.  Cas.  488,  19 
Fed.  Rep.  804;  Colglazier  v.  Louisville,  N. 
A.  &  C.  R.  Co,,  20  Am.  &  Eng.  R.  Cas.  611, 
22  Fed.  Rep.  568 ;  Union  Trust  Co.  v. 
Rochester  &  P.  W.  Co,,  29  Fed.  Rep.  609. 

A  railroad  corporation  orgar.i/ed  by  the 
legislature  of  one  stat'j,  but  having  portions 
of  its  lines  in  a  second  state,  will  be  con- 
sidered a  corporation  of  the  second  state  so 
far  as  to  he  amenable  to  its  laws.  Mc- 
Gregor V.  Erie  R.  Co.,  35  N.  J.  L.  115. 

A  railroad  company  chartered  in  an  ad- 
joining state  does  not  become  a  Delaware 
corporation  by  simply  obtaining  a  Delaware 
charter  authorizing  it  to  extend  its  road 
into  the  state,  but  without  acting  under  the 
charter  or  building  an  extension.  P/iila- 
delphia,  \V.  &■>  Ji.  R.  Co.  v.  Kent  County  R. 
Co.,  5  //oust.  {Del.)  127. 

2.  Cor|>oratinii.sas  citizoiLS  of  state 
•wlierti  Hiartcrod.  — (I)  Genera!fy.~\n 
the  strict  sense  of  the  word,  corporations 
arc  not  citizens  of  any  state,  but  for  the 
purposes  of  jurisdiction  are  regarded  as 
citizens  of  the  state  which  created  them. 
Kransihiar  v.  AWc  Haven  Steamboat  Co.,  7 
Roht.  (.V.  ]'.)  356. 

Even  though  they  may  have  their  ofTices 
and  transact  their  business  elsewhere.  Pa- 
I  fie  R.  Co.  v.  Missouri  Pac.  R.  Co.,  20  Am. 
&'  Enjr.  R.  Cas.  590,  23  Fed.  R,/>.  565. 

A  corporation  can  have  no  legal  exist- 
ence outside  of  the  bomnls  of  the  sover- 
eignty by  which  it  is  created.  It  exists 
only  in  contemplation  of  law  and  by  force 
of  that  law,  and  where  that  law  ceases  to 
operate  the  corporation  can  have  no   ex- 


istence. It  must  dwell  in  the  place  of  its 
creation.  Hatch  v.  Chicago,  R.  I.  &=  P.  R. 
Co.,  6  Blatchf.  {U.  S.)  105.— Following 
Bank  of  Augusta  v.  Earle,  13  Pet.  (U  S.) 
519;  Ohio  &  M.  R.  Co.  V.  Wheeler,  i  Black 
(U.  S.)  286.— /iVtv  v.  Newport  A'e-ws  &^  M. 
V.  R.  Co.,  32  W.  Va.  164.  9.5".  E.  Rep.  212. 
— Quoting  Baltimore  &  O.  R.  Co.  v, 
Koontz,  104  U.  S.  5. 

Although  a  corporation,  being  an  artifi- 
cial body  created  by  let;islative  power,  is 
not  a  citizen,  within  several  provisions  of 
the  constitution,  yet  where  rights  of  action 
are  to  be  enforced  by  or  against  a  corpora- 
tion it  will  be  considered  as  a  citizen  of  the 
state  where  it  was  created,  within  the  clause 
extending  the  judicial  pow^r  of  the  United 
States  to  controversies  between  citizens  of 
different  states.  A  corporation  created  by 
the  laws  of  a  state  is,  in  suits  brought  in  a 
federal  court  in  that  state,  to  be  considered 
as  a  citizen  of  such  state,  whatever  its 
status  or  citizenship  may  be  elsewhere  by 
the  legislation  of  other  states.  Chicago  &* 
N.  IV.  R.  Co.  v.  Whit  ton,  13  Wall.  (u.  S.) 
270,  4  Am.  Ry.  Rep.  462.— Followed  in 
Phinizy7'.  Augusta  &  K.  R.  Co.,  56  Fed. 
Rep.  273 ;  Baltimore  &  O.  R.  Co.  v.  Cary, 
28  Ohio  St.  208.  Quoted  in  Paul  v.  Balti- 
more &  O.  tS:  C.  R.  Co.,  44  Fed.  Rep.  513. 
Reconciled  in  Wilmer  v.  Atlanta  &  R.  A. 
L.  R.  Co.,  2  Woods  (U.  S.)  447.  Reviewed 
in  Blackburn  v.  Selma,  M.  &  M.  R.  Co.,  2 
Flipp.  (U.  S)  525. 

Under  the  clause  of  the  constitution  of 
the  United  States  extending  the  judicial 
power  of  the  United  States  to  controversies 
between  citizens  of  different  states,  a  cor- 
poration, in  respect  to  the  jurisdiction  of 
the  federal  courts,  is  regarded  as  a  citizen 
of  the  state  where  it  was  created.  Balti- 
more &^  O.  R.  Co.  V.  Cary,  28  Ohio  St.  208, 
14  Am.  Ry.  Rep.  97. — Following  Ohio  & 
M.  R.  Co.  V.  Wheeler,  i  Black  (U.  S.)  286 ; 
Baltimore  &  O.  R.  Co.  v.  Harris,  12  Wall. 
(U,  S.)  65  ;  Chicago  &  N.  W.  R.  Co.  v. 
Whitton.  13  Wall.  (U.  S.)  270. 

(2)  Doing  tusiness  in  another  state  by  per- 
mission.— A  corporation  does  not  cease  to 
become  a  citizen  of  tiie  state  creating  it  by 
the  fact  that  a  part  of  its  business  is  carried 
on  in  another  state  by  permission  of  such 
st;ite,  A'ranshaar  v.  jVern  Haven  Steam- 
boat  Co.,  7  Robt.  {N,  Y.)  356.— Reviewing 
Ohio  &  M,  R.  Co.  V.  Wheeler.  1  Black  (U. 
S.)  286,—  Williams  V.  Missouri,  K.  &-  T.  K. 
Co.,  I  Dill.  {(/.  S.)  267. 
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The  fact  that  a  corporation  created  in  one 
state  is  doing  bufiiness  in  another  state  by 
permission,  and  is  sued  in  such  state,  and 
process  is  served  upon  its  local  representa- 
tive there,  does  not  pr^-vent  it  from  appear- 
ing as  a  corporation  of  the  state  where  it  is 
created.  Hatch  v.  Chicago,  R.  I.  (3^  P.  R. 
Co.,  6  Blatchf.  (U.  S.)  105.— Quoted  in 
Erie  R.  Co.  v.  Stringer,  32  Ohio  St.  468. 

(3)  Presumption  of  citizenship. — A  cor- 
poration is  conclusively  presumed  to  be  a 
citizen  of  the  state  which  created  it.  South- 
ern Pac.  R.  Co.  V.  Harrison,  73  Tex.  103,  u 
S.  IV.  Rc'P.  168. 

For  the  purpose  of  determining  the  juris- 
diction of  the  federal  courts,  a  corporation 
is  conclusively  presumed  to  be  a  citizen  of 
tlie  state  which  created  it  and  where  its 
chief  office  and  place  of  business  is  located. 
Connor  v.  Vicksburg  &^  M.  R.  Co.,  35  Am. 
<&«•  Eng.  R.  Cas.  696,  36  Feti.  Rep.  273, 

And  a  railroad  cotiipany  chartered  in  one 
state  remains  a  citizen  of  that  state,  tliough 
it  be  permitted,  under  the  laws  of  an  ad- 
joining state,  to  go  into  that  state  and  buy 
and  operate  a  railroad.  Williams  v.  Mis- 
souri, K.Sf  T.  R.  Co.,  3  Dill.  (I/.  S.)  267.— 
Approving  Baltimore  &  O.  R.  Co.  v.  Har- 
ris, 12  Wall.  (U.  S.)  65.  Distinguishing 
Ohio  &  M.  R.  Co.  V.  Wheeler,  i  Black  (U. 
S.)  286— Distinguished  in  Copeland  v. 
Memphis  &  C.  R.  Co.,  3  Woods  (U.  S.)  651. 
Rkferred  to  in  Wiliiinson  v.  Delaware,  L. 
&  W.  R.  Co.,  20  Am.  &  Eng.  R.  Cas.  597,  22 
Fed.  Rep.  353.  Reviewed  in  Blackburn  z/. 
Selma,  M.&  M.  R.  Co.,  2  Flipp.  (U.  S.)  525. 

Strictly  speaking,  corporations  are  not 
citizens  ;  and  in  order  to  hold  them  amen- 
able to  fed'iral  jurisdiction  on  the  ground 
of  citizensliip,  it  is  necessary  to  assume, 
often  contrary  to  the  facts,  tiiat  all  the 
stockholders  are  citizens  of  the  state  in 
which  the  corporation  was  created.  It  is 
only  by  virtue  of  this  presumption  that  a 
corporation  can  be  said  to  be  a  citizen  of 
any  state.  The  presumption  that  all  the 
stockholders  are  citizens  of  the  state  under 
whose  laws  they  incorporate,  is  conclusive, 
and  the  fact  will  not  be  inquired  into. 
Pacific  R.  Co.  V.  Missouri  Pac.  R.  Co.,  20 
Am.  (So  Enjf.  R.  Cas.  590,  23  Fed.  Rep,  565,  5 
McCrary  (C/.S.)  373. 

A  suit  against  a  corporation  in  its  corpo- 
rate name  must  be  rega-ded  as  a  suit  against 
citizens  of  the  state  which  created  it,  the 
legal  presumption  being  that  its  members 
are  citizens  of  that  state ;  and  no  averment 


or  evidence  to  rebut  this  presumption  is 
admissible  for  the  purpose  of  withdrawing 
a  suit  from  a  federal  court  that  would  other- 
wise have  jurisdiction.  Hatch  v.  Chicago, 
R.  I.  <S-  P.  R.  Co.,  6  Blatchf.  ( U.  S.)  105. 
Allegheny  County  v.  Cleveland  &*  P.  R.  Co., 
51  Pa.  St.  228. 

(4)  Illustrations. — The  Louisvil'e  and 
Nashville  railroad  company  is  a  corporation 
of  Kentucky,  and  not  of  Tennessee,  having 
from  the  latter  state  only  a  license  to  con- 
struct a  railroad,  within  its  limits,  between 
certain  points  "nd  to  exert  tii<;re  some  of 
its  corporate  powers.  Goodleti  v.  Louisville 
&*  N.  R,  Co.,  33  Am.  &>  Eng.  R.  Cas.  i,  122 
(J.  S.  391,  7  Sup.  Ct.  Rep.  1254.— Follow- 
ing Pennsylvania  R.  Co.  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.,  118  U.  S.  295. 

The  American  Express  Company  is  a 
joint-stock  company  created  under  the  laws 
of  New  York,  with  power  to  sue  and  be  sued 
in  the  name  of  its  president  or  treasurer, 
and  is  a  citizen  of  that  state,  and  may  sue  in 
the  federal  courts  thereof  without  regard  to 
the  citizenship  of  the  individual  stock- 
holders of  the  company.  Fargo  v.  Louis- 
ville, N.  A.  &>•  C.  R.  Co.,  10  Biss.  (U.  S.) 
273, 6  Fed.  Rep.  787. — Reviewing  Westcott 
V.  Fargo,  61  N.  Y.  542. — Maltz  v.  American 
Exp.  Co.,  I  Flipp.  {U.  S.)6ii. 

li.  Corporatious  as  citizens  of  state 
or  district  where  sued. — (1)  Generally. 
— While  a  natural  person  can  have  but  one 
domicil,  a  corporation  may  be  created  by 
the  laws  of  several  states  and  become  a  dis- 
tinct corporation  in  each,  domiciled  therein, 
and  may  be  sued  as  a  distinct  corporation 
in  the  state  courts  of  such  states.  Guinault 
V.  Louis7>ille  <S>»  N.  R.  Co.,  40  Am,  &>  Eng. 
R.  Cas.  340,  41  La.  Ann.  571,  6  So.  Rep.  850. 

Corporations  are  artificial  persons,  exist- 
ing only  in  contemplation  of  law.  They 
must  dwell  in  the  place  of  their  creation, 
and  cannot  migrate  to  another  state.  But 
they  are  liable  to  be  sued,  like  natural  per- 
sons, in  transitory  actions  arising  ex  con- 
tractu or  ex  delicto  in  any  state  where  legal 
service  of  process  can  be  had.  A\-7v  Orleans, 
J.  6-  G.  N.  R.  Co.  V.  Wallace,  50  Afiss.  244. 

Fo'  the  purpose  of  federal  jurisdiction  a 
corporation  chartered  by  several  states 
must,  when  sued  in  either  state,  be  treated 
as  a  citizen  of  iliat  state  alone,  without  re- 
gard to  where  it  has  its  principal  place  of 
business.  Phinizy  v.  Augusta  &*  K.  R.  Co., 
56  Fed.  Rep.  273.— Following  Shaw  v. 
Quincy  Mining  Co.,  145  U.  S.  449,  I3  Sup. 
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Ct.  Rep.  935 ;  Chicago  &  N.  W.  R.  Co.  v. 
Whitton,  13  Wall.  (U.  S.)  283;  Nashua  & 
L.  R.  Co.  V.  Boston  &  L.  R.  Co..  136  U.  S. 
356,  10  Sup.  Ct.  Rep.  1004. 

Individual  corporations  existing  under 
the  laws  of  Pennsylvania  and  New  York, 
consolidated  under  laws  of  both  states,  were 
sued  after  consolidation  in  a  federal  court 
in  Pennsylvania.  Held,  that  the  company, 
for  the  purposes  of  jurisdiction,  was  a  citizen 
of  Pennsylvania.  Union  Trust  Co.  v. 
Rochester  6-  P.  R.  Co.,  29  Fed.  Rep.  609. 

(2)  "Inhabitant." — For  purposes  of  litiga- 
tion corporations  are  to  be  considered  in- 
habitants of  the  state  under  whose  laws  they 
exist.  Lathrop  v.  Union  Pac.  R.  Co.,  i  Mac- 
Arth.  (D.  C.)  234. 

A  company  is  an  inhabitant  of  any  dis- 
trict in  which  it  operates  its  road,  within 
the  meaning  of  U.  S.  Rev.  St.  §  739,  provid- 
ing that  civil  suits  shall  be  instituted  in  the 
district  in  which  the  defendant  is  an  inhab- 
itant. East  Tenn.,  V.  &>  G.  R.  Co.  v.  At- 
lanta &*  F.  R.  Co.,  49  Fed.  Rep.  608.— Fol- 
lowing United  States  v.  Southern  Pac. 
R.  Co.,  49  Fed.  Rep.  297. —  United  States  v. 
Southern  Pac.  R.  Co.,  49  Fed.  Rep.  297. — 
Followed  in  United  States  v.  Central 
Pac.  R.  Co.,  49  Fed.  Rep.  304.  Quoted  in 
Williams  v.  East  Tenn.,  V.  &  G.  R.  Co.,  90 
Ga.  519. 

The  Texas  statute  which  provides  that 
suits  against  a  railroad  corporation  may  be 
brought  in  any  county  through  or  into 
which  the  line  of  such  corporation  extends 
is  subordinate,  in  so  far  as  the  federal  courts 
are  concerned,  to  the  act  of  congress  requir- 
ing civil  suits  to  be  brought  within  the  dis- 
trict of  which  the  defendant  is  an  inhabitant ; 
and  where  another  statute  of  the  state  de- 
clares that  "the  public  office  of  a  railroad 
corporation  shall  be  considered  the  domicil 
of  such  corporation,"  a  domestic  railroad 
company  of  that  state  is  an  "  inhabitant "  of 
the  district  within  which  such  "  public  of- 
fice" is  situated,  and  cannot  be  sued  by  an 
alien  in  a  circuit  court  held  in  another  dis- 
trict of  that  stale  through  which  it  operates 
its  road,  and  in  which  it  maintains  ticket 
and  freight  offices  and  depots.  Galveston, 
H.  &•  S.  A.  R.  Co.  V.  Gonzales,  57  Am.  &* 
Enjr.  R.  Cas.  71,  151  U.  S.  496,  14  Sup.  Ct. 
Rep.  401. 

4.  Residence    of    corporations.*— 
(i)  Generally. — The  residence  of  a  railway 

*  Residence  of  corporations,  see  notes,  35  Am. 
&  Eng.  R.  Cas.  507  ;  17  /</.  173. 


company  is  limited  to  the  Jine  of  the  legally 
defined  route  of  their  road.  Connecticut  &* 
P.  R.  R.  Co.  V.  Cooper,  30  Vt.  476. 

The  residence  of  the  corporators  has  no 
bearing  upon  the  question  of  the  locality  or 
residence  of  the  corporation  to  which  they 
belong.  Connecticut  &*  P.  R.  R.  Co.  v. 
Cooper,  30  Vt.  476.  Compare,  however. 
Pacific  R.  Co.  v.  Missouri  Pac.  R.  Co.,  20 
Am.  &>  Eftg.  R.  Cas.  590,  23  Fed.  Rep.  565.  5 
McCraryiU.  S.)  373. 

(2)  County  in  which  road  is  operated. — 
A  railway  corporation,  in  legal  contempla- 
tion, resides  in  the  counties  through  which 
its  road  passes  and  in  which  it  transacts  its 
business.  It  has  a  legal  residence  where  it 
exercises  corporate  powers  and  privileges. 
Richardson  v.  Burlington  &•  M.  R.  Co.,  8 
Iowa  260. — Following  Baldwin  v.  Bur- 
lington &  M.  R.  Co.,  5  Iowa  518.— Distin- 
guished IN  Dubuque  v.  Illinois  C.  R.  Co., 
39  Iowa  56.  Quoted  in  McCabe  v.  Illi- 
nois C.  R.  Co.,  4  McCrary  (U.  S.)  492,  13 
Fed.  Rep.  827. 

An  averment  in  a  complaint,  in  an  action 
against  a  railroad  corporation,  that  the  road 
is  run  and  operated  in  the  county  where 
suit  is  brought,  is  sufficient  as  to  the  resi- 
dence of  the  company.  Heenan  v.  New 
York,  IV.  S.  6«»  £.  R.  Co.,  i  How.  Pr.  N. 
S.  (N.  y.)  53. 

(3)  Place  of  business. — The  residence  of  a 
domestic  corporation  must  be  ascertained 
by  its  place  of  business.  If  it  have  several 
places  of  business  it  must  also  be  deemed 
toiiave  several  places  of  residence.  Pond 
v.  Hudson  River  R.  Co.,   17  How.  Pr.  {N. 

Y.)  543. 

Railroad  corporations  may  be  regarded  as 
resident  in  each  county  in  which  they  have 
an  office  or  agency,  or  an  officer  or  agent 
upon  wl.om  process  may  be  served.  New 
Albany  <S^  S.  R.  Co.  v.  Haskell,  11  Ind.  301. 

(4)  Head  office — Principal  place  of  lusi- 
ness. — Where  a  corporation  is  not  located 
by  the  terms  of  its  charter,  its  residence  and 
location  are  regarded  as  being  in  the  place 
where  it  keeps  its  principal  office  and  does 
its  corporate  L'isines<=  Galveston,  H.  &*  S. 
A.  R.  Cc.  V.  Oomales,  57  Am.  &■*  Eng.  R. 
Cas.  71.151  U.  S.  496,  14  Sup.  Ct.  Rep.  401. 
—Quoting  Connecticut  6l  P.  R.  R.  Co.  v. 
Cooper,  30  Vt.  476. 

A  railway  company,  being  a  corporation, 
can  have  only  one  residence,  and  that  its 
head  office.  Such  company  having  its  head 
office  outside  of  the  Province  of  Quebec 


CITIZENSHIP;  DOMICIL;  RESIDENCE,  5. 


must  give  security  for  costs.     Canada  All, 
Ji.  Co.  V.  Stanton,  4  Montr.  Supr.  160. 

Neither  the  principal  place  of  business  of 
a  corporation  nor  the  place  in  which  its 
officers  reside  is  necessarily  the  place  of 
residence  of  the  corporation.  California 
Southern  R.  Co.  v.  Southern  Pac.  R.  Co.,  17 
Am.  &^  Eng.  R.  Cas.  172,  65  Cal.  394,  4  Fac. 
AV/.  344.— Distinguished  in  Cohn  v.  Cen- 
tral Pac.  R.  Co.,  71  Cal.  488,  12  Pac.  Rep. 
498  ;  St.  Louis,  O.  H.  &  C.  R.  Co.  v.  Fowler, 
113  Mo.  458. 

Where  a  railroad  charter  specifies  that  the 
principal  office  of  the  company  shall  be  in 
a  designated  place,  it  does  not  necessarily 
follow  that  the  residence  of  the  company  is 
at  the  same  place  ;  but  it  is  otherwise  with 
corporations  such  as  banks  chartered  for 
the  express  purpose  of  carrying  on  business 
at  one  designated  place.  Davis  v.  Central 
R.  S^  B.  Co.,  17  Ga.  323.— Followed  in 
East  Tenn.,  V.  &  G.  R.  Co.  v.  Atlanta  &  F. 
R.  Co.,  49  Fed.  Rep.  608. 

Under  the  New  Yoric  Code  Civil  Pro. 
§  3343,  the  location  of  a  corporation  created 
by  federal  law  is  ascertained  by  reference  to 
its  principal  office,  and  its  domicil  will  be 
regarded  as  at  the  same  place.  Rosenbaum 
V.  Union  Pac.  R.  Co.,  2  How.  Pr.  N.  S.  {N. 
K.)  45 ;  affirmed  {?)  \oo  N.  K.  617,  mem. 

The  residence  of  a  railway  company,  for 
the  purpose  of  bringing  actions  in  their 
favor,  is  the  county  or  town,  upon  the  line 
of  their  road,  where  their  principal  office 
and  the  centre  of  their  business  operations 
are  situated.  Connecticut  &^  P.  R.  R.  Co.  v. 
Cooper,  30  Vt.  476. 

The  Connecticut  and  Passumpsic  River 
railroad  company  was  chartered  to  con- 
struct a  railroad  from  White  River  Junc- 
tion, Windsor  county,  to  the  north  line  of 
the  state,  in  Orleans  county,  and  their  rail- 
way was  constructed  and  in  operation  from 
White  River  Junction  to  St.  Johnsbury,  in 
Caledonia  county.  The  company  had  no 
office  in  Windsor  county  except  its  ordinary 
stations,  but  had  a  general  office  in  Orleans 
county.  Held,  that  the  corporation  did  not 
have  such  a  residence  in  Windsor  county 
as  would  enable  it  to  maintain  suits  there 
against  residents  in  other  counties.  Con- 
necticut &>  P.  R.  R.  Co.  V.  Cooper.  30  Ft. 
476. 

For  the  purpose  of  an  action  to  collect 
assessments  upon  stock,  the  only  place  of 
residence  of  the  Dalton  and  Gadsden  rail- 
road is  where  its  principal  office  is  situated. 


though  its  road  has  been  located  in  another 
county.     Ross  v.  Harvey,  32  Ga,  388. 

(5)  Residence  of  president —  Vice-president. 
— P'or  the  purpose  of  jurisdiction  the  resi- 
dence of  a  railroad  corporation,  where  it 
has  no  president  in  the  state,  but  has  a  vice- 
president,  is  determined  by  the  residence  of 
sucli  vice-president.  Harper  v.  Neivport 
Ncivs  (S-  M.  V,  R.  Co.,  (Ky.)  14  S.  IV.  Rep. 
346.— Distinguishing  Chesapeake,  O.  &  S. 
W.  R.  Co.  V.  Heath,  87  Ky.  651, 9  S.  W.  Rep. 
832.  Following  Sherrill  v.  Chesapeake, 
O.  &  S.  W.  R.  Co.,  89  Ky.  302, 12  S.  W.  Rep. 
465. 

(6)  Chartering  state. — Where  a  corpora- 
tion derives  its  charter  from  an  adjoining 
state  alone,  its  domicil  is  in  that  state  ex- 
clusively; and  it  cannot  reside  both  in 
Maryland  and  in  the  other  state  at  the 
same  time.  Baltimore  &»  O.  R.  Co.  v. 
Glenn,  28  Md.  287.— Reconciling  States/. 
Northern  C.  R.  Co.,  18  Md.  213. 

A  railroad  corporation  can  have  no  legal 
existence  out  of  the  sovereignty  by  which  it 
is  created;  but  its  existence  as  a  person 
capable  of  contracting  may  be  recognized 
in  another  state,  and  as  such  it  may  there 
be  contracted  with.  Union  Branch  R.  Co, 
v.  East  Tenn.  &*  G.  R.  Co.,  14  Ga.  327. 

A  company  chartered  like  the  defendant 
for  the  purpose  of  operating  a  road  in  a  for- 
eign jurisdiction  and  lines  of  vessels  outside 
of  New  York,  which  necessarily  requires 
most  of  its  property  and  business  to  be  out  of 
the  state,  remains,  nevertheless,  a  New  York 
corporation  and  a  resident  thereof.  Crow- 
ley V.  Panama  R.  Co.,  30  Barb.  {N.  V.)  99. — 
Followed  in  McDonald  v,  Mallory,  77  N. 
Y.  546. 

Under  the  judiciary  act  of  congress  of 
1887  a  corporation  cannot  be  a  resident  of  a 
state*  other  than  that  in  which  it  is  incorpo- 
rated. Mi/ler  v.  Wheeler  &•  IV.  Mfg.  Co., 
46  Fed.  Rep.  882.— FOLLOWING  Booth  v.  St. 
Louis  F.  E.  Mfg.  Co.,  40  Fed.  Rep.  i. 

5.  Cliaiig:e  of  citizenship  or  domi- 
cil.— A  corporation  is  an  artificial  being, 
and  can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  is 
created.  It  must  dwell  in  the  place  of  its 
creation  and  cannot  migrate  to  another 
sovereignty.  Land  Grant  R.  &*  T.  Co,  v. 
Coffey  County  Com'rs,  6  Kan.  245. 

Rut  while  a  corporation  must  live  and 
have  its  being  in  that  state  only,  there  is  no 
insuperable  objection  to  its  power  of  con- 
tracting in  another.   Being  an  artificial  per- 
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son,  it  may,  like  natural  persons,  through 
the  intervention  of  agents,  make  contracts 
within  the  scope  of  its  limited  powers  in  a 
state  where  it  does  not  reside,  provided 
such  contracts  are  permitted  to  be  made  by 
the  laws  of  the  place.  Baltimore  6^  O.  R. 
Co.  V.  Glenn,  28  Md.  287. 

Corporations,  unlike  natural  persons, can- 
not change  their  domicii ;  they  have  a  sta- 
tionary habitation  and  can  only  have  trans- 
actions away  from  their  home  througli  their 
agents.  Baltimore  &*  O.  R.  Co.  v.  Glenn,  28 
Md.  287.— Referred  to  in  Glenn  v.  Will- 
iams, 60  Md.  93. 

A  corporation  must  have  a  local  habita- 
tion. It  cannot  fix  a  nominal  domicii  in 
the  country  while  its  actual  domicii  for 
business  is  in  the  city ;  and  its  local  exist- 
ence must  be  held  to  be  in  some  place  in 
the  state  where  its  business  is  carried  on. 
Detroit  Transp.  Co.  v.  Board  of  Assessors, 
91  A/ic/i.  382,  51  A^.  IV.  Rep.  978. 

A  railroad  company  chartered  in  one  state 
is  not  empowered  to  change  its  domicii  to 
another  state  because  it  is  authorized  to  go 
into  that  state  and  acquire  and  manage 
property  there.  Aspimvall  v.  Ohio  &*  M, 
R.  Co.,  20  Ind.  492. 

Neither  does  authority  given  by  the  legis- 
lature of  Ohio  to  such  corporation  to  act  in 
that  state  give  it  the  right  to  migrate  to  that 
state  as  an  Indiana  corporation.  Aspinwall 
V.  Ohio  Gr'  M.  R.  Co.,  20  Ind.  492. 

Under  the  provisions  of  the  judiciary  act 
of  congress  of  1887,  providing  that  "when 
jurisdiction  is  founded  only  on  the  fact  that 
the  aciion  is  between  citizens  of  different 
states  suits  shall  be  brought  only  in  the 
district  of  the  residence  of  eitlierplaintiff  or 
defendant,"  for  the  purposes  of  jurisdiction 
a  corporation  cannot  acquire  a  residence 
except  in  the  state  of  its  corporation.  Booth 
V.  St.  Louis  F.  E.  Mfg.  Co.,  40  Fed.  Rep.  i. 
— Quoting  Germania  Fire  Ins.  Co.  v.  Fran- 
cis, II  Wall.  (U.S.)  210;  Ex  parte  Schollen- 
berger,  96  U.  S.  377 ;  Baltimore  &  O.  R.  Co. 
V,  Koontz,  104  U.  S.  5. — Followed  in 
Miller  v.  Wheeler  &  W.  Mfg.  Co.,  46  Fed. 
Rep.  882. 

For  the  purpose  of  jurisdiction  of  the 
federal  courts,  under  a  statute  providing 
that  the  courts  have  jurisdiction  only  be- 
tween citizens  of  different  states,  citizenship 
is  ordinarily  determined  by  residence;  but 
this  is  often  subject  to  qualification.  It 
often  depends  upon  the  intent  of  the  party ; 
"but  a  prolonged  absence  from  the  state  is 


not  alone  sufficient  to  show  that  a  party  has 
changed  his  citizenship;  but  where  a  party 
sues  in  one  state,  claiming  to  be  a  citizen  of 
another,  the  fact  that  he  has  a  farm,  and 
continues  to  vote  there,  is  evidence  tending 
to  show  citizenship.  Woodworth  v.  St. 
Paul,  M.  &•  M.  R.  Co.,  5  McCrary  (d/.  5.) 
574,  18  Fed.  Rep.  282. 


CITY  COUNCIL. 

Power  of,  to  subscribe  in  aid  of  railways,  see 
Municipal  and  Local  Aid,  78« 


CITY  COURTS. 

Jurisdiction  of,   in   condemnation   proceed- 
ings, see  Eminent  Domain,  252. 


CITY  ORBINANCES. 

See  Ordinances 


CIVIL  ENGINEERS. 

As  experts,  see  Witnesses,  140,  175. 

Powers  and  duties  of,  in  the  building  of  rail- 
ways, see  Construction  of  Railways, 
51-73. 


CIVIL  RIGHTS  ACTS. 
Validity  and    construction,   generally,   see 
Colored  Persons,  1-4. 


CLAIM  OF  TITLE. 

What  necessary  to  found  title  by  adverse 
possession,  see  Adverse  Possession,  4. 


CLAIMS. 
For  carrying  the  mails,  power  to  mortgage, 
see  Mortgages,  ;J2. 

—  construction  of    bridges,    statutes   rela- 

tive to,  see  Bkidgks,  eic,  5. 

—  damages,    limitation  of  time  to  present, 

see  Limitation  of  Liauilitv,  22. 

—  extra  work,  see  Construc iion  of  Rail- 

ways, 80;  Governmknt  Railroads,  O. 

—  injury  to    live    stock,  compromise  of  by 

agent,  see  Agency,  <lO. 

—  killing  stock,  .necessity  and  sufficiency 

of  demand  or  notice  of,  see  Animals,  In- 
juries to,  308-312. 

—  labor  and  materials,  when  prior  to  mort- 

gage, see  Mortgages,  01,  95. 

rights  of  assignee  of,  see  Assignment, 

18. 

—  Hen,  affidavit  to,  notice  of,  etc.,  see  Liens, 

31-37,49-51. 
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For  loss  or  damage  to  goods,  reasonable  time 
to  make,  see  Carriage  of  Merchandise, 
488, 480. 

stipulation  as  to  time  and  place  of  pre- 
senting, see  Bills  of  Lading,  90,  97. 

—  wages,  assignment,  priority,  and  release 

of,  see  EmployIcs,  lO,  11,  15. 

Notice  of,  to  carrier,  before  removal  of  live 
stock,  see  Carriage  of  Livf,  Stock,  80- 
84. 

under  English  statutes,  in  condemna- 
tion proceedings,  see  Eminent  Domain, 
1133-1136. 

Of  creditors,  priority  in  insolvency,  see  In- 
solvency, 7  ;  Receivers,  VI. 

—  laborers,  assignability  of  <='":  Assignment, 

4. 
subrogation  cf  party  paying,   see  Sub- 
rogation, 5. 

—  patented  inventions,  see  Patents  for  In- 

ventions, 9. 

—  third  persons,  to  property  attached,  see 

Attachment,  63-66. 

—  title,  as  a  defense  in  ejectment,  see  Eject- 

ment, 20. 

Rule  of  carrier  requiring  notice  of,  see  Car- 
riage of  Merchandise,  422. 

Stipulation  by  carrier  for  notice  of,  see  Ex- 
press Companies,  68,  69. 

Under  land  grants,  determination  of  conflict- 
ing, see  Land  Grants,  6. 

What  deemed  inferior  to  execution  lien,  see 
Execution,  16. 

—  enforceable  under  Mass.  Relief  Act  of  1876, 

see  Eastern  R.  Co.,  1. 

—  provable  in  proceedings  for  dissolution,  see 

Dissolution,  23. 
When  inferior  to  mortgage  lien,  see  Mort- 
gages, 109-120. 


CLAIMS  AQAINST  UNITED  STATES. 

1.  For  supplies— Contract,  gener- 
ally.— An  oflfer  in  writing  to  sell  and  de- 
liver 150,000  bushels  of  corn  at  a  certain 
place,  accepted  with  a  condition  imposed 
that  none  of  the  grain  be  purchased  along 
the  line  of  the  only  railroad  leading  to  the 
point  named,  accompanied  by  an  order  in 
favor  of  the  vendors  to  the  government's 
superintendent  of  the  road,  requesting  him 
to  transport  the  corn  of  the  vendors  already 
purchased  alongside  the  line  of  the  road, 
constitutes  one  transaction  and  one  agree- 
ment, being  a  proposal  by  the  vendors,  ac- 
cepted conditionally  by  the  vendees,  and  the 
condition,  with  a  modification,  a.ssented  to 
by  the  vendors.     Btandeis  v.  United  States, 

3  Ci.  of  a.  99. 


2. advertising  bids. — A  secretary 

of  the  treasury  advertised  for  seal-locks  for 
railroad  cars  carrying  merchandise  through 
the  United  States  and  Canada.  A  subse- 
quent secretary  contracted  for  locks  for  the 
use  of  such  cars  and  for  bonded  ware- 
houses. Held,  a  suthcient  compliance  with 
the  act  of  March  2,  1861,  providing  that  all 
purchases  and  contracts  for  supples  or  ser- 
vices in  any  of  the  department ;  shall  be 
made  by  advertising  for  proposals.  Inter- 
national S.  &*  R.  Supply  Co.  V.  United  States, 
13  Ct.  0/  CI.  209. 

3. ratification  of  contract.— The 

written  order  for  seal-locks  for  car.  Hid  not 
specify  the  price  nor  time,  but  was  followed 
by  an  oral  agreement  fixing  the  price  and 
about  the  time  of  delivery.  Afterward  a 
part  of  the  locks  was  accepted  and  the 
secretary  ordered  changes  in  the  others. 
Held,  that  whether  the  first  order  consti- 
tuted a  binding  executory  contract  o'  not, 
the  subsequent  acts  were  a  sufficient  ratifi- 
cation and  bound  the  government.  Inter- 
national S.  &*  R.  Supply  Co.  V.  United  States, 
13  a.  o/C/.  209. 

4. excuse  for  non-delivery. — An 

agreement  by  a  quartermaster  with  con- 
tractors that  they  shall  be  allowed  to  trans- 
port the  grain  which  he  has  purchased  from 
them  over  a  railroad  controlled  by  defend- 
ants, may  not  bind  the  defendants,  but  cer- 
tainly will  v-xcuse  the  contractors,  so  far  as 
time  is  concerned,  for  the  non-delivery 
should  the  defendants  refuse  to  let  the 
grain  be  transported  ;  for  it  at  least  makes 
the  delivery  within  the  prescribed  time 
conditional  and  dependent  upon  the  use  of 
the  road.  Brandeis  v.  United  States,  3  Ct. 
of  CI.  99. 

5.  For  building  engines,  generally. 
— Where  a  party  is  ordered  to  construct 
locomotive  engines  for  the  use  of  the  gov- 
ernment to  the  exclusion  of  all  other  inter- 
ests or  contracts,  and  it  is  agreed  that  he 
shall  be  indemnificfl  for  all  damages  he  may 
surter  from  a  compliance  with  the  order, 
and  he  is  compelled  to  postpone  contracts 
on  hand  to  comply  with  the  order  of  the 
government,  he  is  entitled  to  compensation 
for  any  damage  he  may  sufier  from  such 
postponement.  Baird  v.  United  States,  5 
Ct.  of  CI.  348. 

6.  accord    and   satisfaction. — 

The  claimants  agree  to  build  railroad  en- 
gines for  the  government  to  the  exclusion 
of   all  other  contracts  with   private   cus- 
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tomers.  The  government  agrees  to  indem- 
nify the  claimants  from  all  losses  in  conse- 
quence. As  each  eiij;iiie  is  delivered  the 
claimants  present  a  bill  for  items  of  loss  on 
that  engine  "  due  to  us  as  part  of  the  in- 
demnity promised."  The  total  of  these 
bills  is  $114,949.87.  After  all  are  presented 
the  government  allows  them  §125,497.26, 
upon  their  assurance  that  this  "  will  finally 
close  our  account."  They  subsequently  riue 
for  losses  on  certain  engines  which  were  to 
have  been  delivered  to  third  parties.  HiM, 
that  this  constituted  an  accord  and  satis- 
faction of  all  losses  existing  prospective  for 
which  defendants  could  be  held  liable  under 
their  contract  of  indemnity.  Norris  v. 
United  States,  14  Ct.  of  CI.  354. 

7.  For  carriage  of  goods,  geiiernlly. 
—A  land-grant  railroad  transported  over  its 
road  officers  and  men  of  the  army  and  In- 
dian prisoners,  under  a  special  contract  with 
the  quartermaster-general  as  to  the  com- 
pensation therefor.  Afterward,  by  the  act 
of  March  3,  1875,  the  power  to  agree  upon 
rates  was  taken  from  the  quartermaster- 
general  and  conferred  upon  the  court  of 
claims.  The  contract  rates  were  very  near 
those  which  the  company  would  be  entitled 
to  under  the  rates  established  by  the  court 
in  former  cases.  Held,  that  the  court 
would  disregard  the  slight  difference  and 
allow  the  contract  rate.  Chicago,  AT.  &*  St. 
P.  R.  Co.  V.  United  States,  18  Ct.  of  CI. 
359.— Followed  in  Flint  &  P.  M.  R.  Co. 
V.  United  States,  18  Ct.  of  CI.  420. 

8. claiiiiaiit'H  contributory  iicg^ 

ligeiice. — Though  the  president  exercised 
the  authority  given  to  him  by  the  act  of  Jan- 
uary 31,  1862  (12  Stat,  at  L.  334),  in  taking 
possession,  to  a  certain  extent,  of  *he  claim- 
ant's road,  and  though  the  officers  of  the 
quartermaster  department  interfered  with 
the  claimant's  management  by  compelling 
them  to  receive  larger  quantities  of  govern- 
ment supplies  than  the  road  had  terminal 
facilities  for  handling  and  storing,  yet  if  the 
claimants  were  guilty  of  contributory  neg- 
ligence which  tended  to  consummate  or  in- 
crease the  injury,  they  cannot  recover  from 
the  government  the  damages  they  were 
compelled  to  pay  as  common  carriers  to  a 
third  person  for  delay  in  the  transportation 
of  his  grain.  It  was  the  duty  of  a  railroad 
in  such  a  case  to  make  every  effort  to  keep 
its  tracks  clear,  and  failure  to  show  such 
effect  is  fital  to  a  recovery  against  the  gov- 
ernment.    It  is  no  defense  in  such  a  case 


that  the  road  had  not  at  the  point  of  de- 
livery sufficient  warehouses  and  terminal 
facilities  to  dispose  of  the  freiglit  shipped 
there.  Illinois  C.  K.  Co.  v.  United  States, 
16  Ct.  of  CI.  312. 

9.  For  goods  seized  by  military 
forces. — In  1862  the  United  States  forces 
captured  cotton  in  Mississippi,  a  part  of 
which  was  lost  in  transitu  by  a  railroad, 
and  anoth'  r  part  went  into  the  possession 
of  a  forv  arding  house  and  was  never  ac- 
counter'  for.  The  government  neglected  to 
prosecute  a  claim  against  either.  Held, 
that  the  government  is  not  liable  to  the 
.  wner  for  the  value ;  but  the  claim  will  be 
dismissed  without  prejudice  to  the  equitable 
interest  of  the  claimant  if  the  government 
ever  recovers.  Terry  v.  United  States,  8  Ct. 
of  CI.  277. 

Where  a  claimant  proves  the  capture  of  his 
cotton  at  a  certain  place,  a  shipment  of  all 
cotton  captured  at  the  same  time  and  place 
upon  a  railway  in  the  possession  of  and 
operated  by  the  military  authorities,  the 
arrival  of  cotton  from  that  vicinity  in  Nash- 
ville, and  its  transfer  from  the  quartermas- 
ter department  to  a  treasury  agent,  and 
finally  a  sale  of  the  cotton  thus  transferred 
and  an  unclaimed  fund  arising  therefrom  in 
the  treasury,  he  is  entitled  to  the  legal  pre- 
sumption estabr  .hed  by  the  supreme  court 
in  Crussell's  Case,  7  Ct.  of  CI.  276,  that  the 
proceeds  of  his  cotton  are  in  the  treasury, 
within  the  meaning  of  the  abandoned  or 
captured  property  act,  12  Stat,  at  L.  820. 
Koss  V.  United  States,  10  Ct.  of  CI.  424. 

10.  For  selling  company's  rolling 
stock,  etc. — The  offer  of  the  war  depiwi- 
ment  in  1865  to  turn  over  the  Southern 
railroads  to  their  owners,  with  "all  rolling 
stoc'"  and  material,"  when  complied  with 
and  carried  into  effect  must  be  regarded  ns 
a  contract.  And  where  material  belonging 
to  a  road  was  casually  sold  after  the  road 
had  been  turned  over  to  the  company,  an 
action  will  lie  to  recover  the  money.  IVin- 
Chester  &«•  P.  R.  Co.  v.  United  States,  27  Ct. 
of  CI.  494. 

11.  For  rebuilding  bridges  de- 
stroyed by  military  order.— Where  a. 
railroad  company  assented  to  the  govern- 
ment's rebuilding  certain  bridges,  asserting 
at  the  same  time  that  those  destroyed  by 
its  own  military  authorities  should  be  re- 
built at  its  own  cost,  and  only  those  de- 
stroyed by  the  public  enemy  at  the  cost  of 
the  company,  the  assent  was  in  legal  effect 
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a  license  which  set  bounds  to  the  liability 
of  the  one  party  and  imposed  conditions 
upon  the  acts  of  the  other.  Pacific  R.  Co. 
V.  United  States,  20  Ct.  of  CI.  200. 

12.  For  balance  of  salary  unpaid. 
— Wliere  one  statute  establishes  the  salary 
of  the  auditor  of  railroad  accounts  at  $5000 
and  another  appropriates  only  $3600  there- 
for, and  the  latter  contains  no  provision 
n-pealing  acts  inconsistent  and  none  declar- 
ing that  payment  of  the  amounts  appro- 
priated shall  be  in  full  compensation,  it  is 
simply  a  case  of  inadequate  appropriation, 
and  the  officer  can  recover  the  difTerence. 
French  v.  United  States,  16  Ct.  of  CI.  419.— 
Distinguishing  Fisher  v.  United  States, 
15  Ct.  of  CI.  323. 

1 3.  Rights  of  purchasers  at  fore- 
closure sale.  — Whether  an  accrued  claim 
against  the  United  States  passes  to  the  pur- 
chaser of  all  assets  and  franchises  of  an 
insolvent  railroad  company  under  a  decree 
of  foreclosure  of  a  mortgage,  notwithstand- 
ing the  provisions  of  U.  S.  Rev.  St.  §  3477, 
making  void  all  assignments  of  claims 
against  the  United  States,  before  the  issu- 
ance of  a  warrant  for  payment,  qucere.  St. 
Paul  &*  D.  R.  Co.  V.  United  States,  18  Ct. 
of  CI.  405. 

14.  Department  in  which  claim 
must  be  pro.secuted.— The  war  depart- 
ment Is  the  proper  department  for  a  claim 
for  railroad  supplies  furnished  to  the  army. 
If  the  claim  remains  in  the  war  department, 
and  is  neither  allowed  nor  transmitted  to 
the  accounting  officers,  the  secretary  of  the 
treasury  cannot  refer  it.  Alexandria,  L. 
&*  H.  K.  Co.  V.  United  States,  26  Ct.  of  CI. 

327- 

15.  Limitation   of  time  in  which 

to  prosecute.— Where  a  claim  is  referred 
to  this  court  under  U.  S.  Rev.  St,  §  1063,  it 
must  appear  that  it  was  presmted  to  the 
proper  department  within  six  years,  or  it 
will  be  barred  by  the  statute  of  limitations. 
Alexandria,  L.  6r*  H.  R.  Co.  v.  United 
States,  26  Ct.  of  CI.  327. 

An  action  may  be  maintained  against  the 
government  upon  a  treasury  draft  issued  in 
payment  of  an  account  audited  and  certified 
at  the  treasury,  notwithstanding  that  the 
original  cause  of  action  is  barred  by  the 
statute  of  limitations.  Buffalo  Bayou,  B.  S- 
C.  R.  Co.  V.  United  States,  16  Ct.  of  CI.  238. 

The  purpose  of  the  act  of  February  26, 
1853  (U.  S.  Rev.  St.  §  3477),  is  not  to  pro- 
tect individuals  nor  to  regulate  the  business 


transactions  of  private  persons,  but  to  pre- 
vent frauds  upon  the  treasury,  and  it  is  in 
the  nature  of  a  statute  of  frauds.  Buffalo 
Bayou,  B.  &*  C.  R.  Co.  v.  United  States,  16 
Ct.  of  CI.  238. 

Courts  cannot  enforce  assignments  or 
powers  which  the  statute  of  limitations  de- 
clares void.  But  if  a  government  creditor 
voluntarily  gives  such  an  assignment  or 
power,  and  the  officers  of  the  treasury  treat 
it  as  valid  and  pay  the  debt  to  the  person 
named  therein,  the  parties  would  thereby 
take  the  instrument  out  of  the  operation  of 
the  statute,  and  courts  must  then  deal  with 
it  as  if  no  such  statute  existed.  Buffalo 
Bayou,  B.  &^  C.  R.  Co.  v.  United  States,  16 
Ct.  of  CI.  238. 

10.  Examination  of  officers  of 
claimant  company. — Tlie  provision  of 
U.  S.  Rev.  St.  §  1080,  authorizing  this  court 
to  make  an  order  "directing  any  claimant 
*  *  *  to  appear  *  *  *  and  be  examined," 
extends  to  railroad  corporations  claimant, 
and  they  may  be  required  to  produce  their 
officers  for  examination  in  the  same  manner 
and  to  the  same  extent  as  under  a  bill  of 
discovery.  Atchison,  T.  &•  S.  F.  R.  Co.  v. 
United  States,  15  Ct.  of  CI.  i. 


CLASSIFICATION. 

Of  freights,  see  Charges,  37,  38,  51 ;  In- 
terstate Commerce,  44,  72-80,  130. 

—  mail  carriers,  see  Carriagf,  of  Mails,  2. 

—  passengers,  see  Carriage  of  Passengers, 

72. 


CLOAK  ROOMS. 

Deposits  of  parcels  in,  liability,  etc.,  see 
Baggage,  128-131. 


CLOUD  ON  TITLE. 

Quieting  title  to  lands  granted  by  govern- 
ment, see  Land  Grants,  OO. 
1.  Riifht  to  bring  suit  to  quiet 
title,  urenerally.— The  general  rule  in 
equity  ..  that  a  bill  to  quiet  title  cannot  be 
n'aintained  without  proof  both  of  the  legal 
title  and  possession  in  the  complainant ; 
but  this  rule  does  not  apply  to  a  land-grant 
railroad  company  where  all  the  conditions 
of  the  grant  have  been  complied  with,  the 
land  earned,  and  become  taxable  to  the 
grantee  in  the  state  wiiere  it  is  situate; 
where  the  grantee's  equity  has  become  per- 
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feet,  and  nothing  remains  to  be  done  except 
the  conveyance  of  the  dry,  legal  title,  which 
the  grantee  is  powerless  to  compel  the 
government  to  make.  Southern  Pac.  R.  Co. 
V.  Stanley,  49  Fed.  Rep.  263. 

Plaintiff  liied  a  bill  to  have  a  mortgage 
canceled,  as  a  cloud  on  title  to  his  land, 
and  alleged  that  through  the  frauHulent 
representations  of  the  defendant  company 
and  its  agents  he  was  induced  to  execute  a 
note  for  a  subscription  to  the  stock  of  the 
company  and  secure  it  by  a  mortgage. 
Held,  sufficient  to  show  good  ground  for 
equitable  interference;  but  where  it  appears 
that  the  note  and  mortgage  have  been 
transferred  to  a  city  that  had  issued  bonds 
in  aid  of  the  railroad,  as  an  indemnity  or 
collateral  security,  the  court  will  not  decree 
that  the  city  deliver  up  the  note  and  mort- 
gage to  be  canceled  on  the  mere  allegation 
tliat  the  city  bonds  are  invalid,  unless  the 
holders  of  the  bonds  be  made  parties. 
Bur  hop  \.  Milwaukee,  18  Wis.  431. 

a. where  party  is  in  pari  de- 
licto.— Where  the  directors  of  a  company 
enter  into  a  contract  for  the  construction  of 
the  road,  and  in  pursuance  of  the  contract 
execute  a  mortgage  on  its  property,  and  the 
contract  is  declared  void  by  reason  of  seme 
of  the  directors  being  compactors,  the  com- 
pany itself  will  be  deemed  a  party  to  the 
fraud,  and  cannot  maintain  a  bill  to  have 
the  mortgage  canceled  as  a  cloud  upon  iis 
title.  Lewis  v.  Meier,  4  McCrary  \U.  S.) 
286,  14  Fed.  Rep.  311.— Quoting  Philadel- 
phia, W.  &  B.  R.  Co.  7/.  Quigley,  21  How. 
(U.  S.)  202. 

3.  Laches.— Where  a  land-grant  railroad 
company  files  a  bill  to  remove  a  cloud  from 
the  title  to  a  portion  of  its  lands  it  cannot 
be  charged  with  laches  with  respect  to  the 
time  between  the  date  of  the  grant  and  the 
time  of  complete  performance  of  the  condi- 
tions imposed,  as  the  title  is  not  perfected 
so  that  a  suit  could  be  maintained  before 
the  conditions  are  complied  with.  Southern 
Pac.  R.  Co.  V.  Stanley,  49  Fed.  Rep.  263. 

4.  Liiiiitati<ni  of  time  in  whicli  to 
sue. — Where  a  land-grant  railroad  company 
flics  a  bill  to  remove  a  cloud  from  the  title 
to  a  portion  of  its  lands,  the  statute  of  limi- 
tations does  not  run  against  the  company 
between  the  time  that  its  inchoate  title  at- 
tnclies  and  the  time  of  conveying  the  legal 
title  by  the  general  g(  vfernment.  During 
that  time  the  United  States  has  sucii  an  in- 
terest, though  not  a  party  to  the  suit,  as  to 


prevent  the  running  of  the  statute.  South- 
ern Pac.  R.,Co.  V.  Stanley,  49  Fed.  Rep.  263. 
—Following  United  States  i/.  Curtner,  38 
Fed.  Rep.  i. 

5.  Sufficiency  of  bill.— A  bill  filed  by 
a  land-grant  railroad  company  to  quiet  title 
charged  that  the  United  States  had  full  title 
at  the  time  complainant's  grant  attached, 
and  that  the  defendant  claimed  under  a 
state  patent  as  certain  indemnity  lands 
which  the  state  claimed  under  a  grant  from 
the  general  government.  Held,  sufficient  to 
show  a  cloud  upon  the  title,  though  there 
was  no  averment  that  the  lands  had  been 
listed  to  the  state.  Southern  Pac.  R.  Co.  v. 
Stanley,  49  Fed.  Rep.  263. 

6.  Questions  of  fact. —  In  a  suit 
against  a  railroad  company  to  quiet  title, 
where  it  was  a  material  questi(jn  whether 
the  company  had  a  valid  easement  in  the 
land,  depending  upon  whether  the  entry 
upon  said  land  by  the  company  and  the 
construction  of  the  roadway  were  with  the 
knowledge  and  consent  of  the  owner,  and 
the  owner  testified  that  he  objected  to  and 
protested  against  the  entry,  which  statement 
was  not  denied  by  the  defendant,  it  was 
error  in  the  court  to  take  the  case  from  the 
jury  and  direct  a  verdict  for  the  company. 
Messick  v.  Midland  R.  Co.,  128  Ind,  81,  27 
N.  E.  Rep.A^f). 

7.  Decree. — The  evidence  in  this  case 
shows  that  before  plaintiff's  road  was  built 
over  defendant's  land  defendant  promised 
that  he  would  give  the  right  of  way  there- 
for. While  the  road  was  not  located  rely- 
ing upon  this  particular  grant  of  right  of 
way,  it  appears  that  the  securing  of  the 
right  of  way  generally  was  a  condition  to 
its  location.  Held ,  that  a  decree  quieting 
the  title  thereof  in  plaintiff  was  justified  by 
the  facts.  Cherokee  Sr*  D.  R.  Co.  v.  Renken, 
yy  Imva  316,  42  A'.  \V.  Rep.  307. 

8.  Matters  a<l,{u(licate(l.— In  an  ac- 
tion asjiainst  a  company  to  quiet  title  to  land 
used  as  a  right  of  way,  an  easement  claimed 
by  the  defendant  will  be  cut  off  by  a  decree 
in  the  plaintiff's  favor,  unless  it  be  set  up 
and  protected  by  the  decree;  and  the  right 
to  use  the  land  as  a  right  of  way,  and  ail 
damages,  prospective  or  otherwise,  arising 
from  the  appropriation  of  the  land  by  the 
company,  may  be  adjudicated  in  th''  one 
action.  Indiana,  li.  &>  W.  R.  Co.  v.  /1/len, 
113  fnd.  308,  12  li'est.  R,p.  910,  15  A'.  F. 
Rep.  451. —  Following  Indiana,  B.  &  W.  R. 
Co.  V.  Allen,  113  Ind.  581. 
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C.  0.  D. 

Duty  of  carrier  to  collect  price,  see  Carriage 
OF  Merchandise.  270. 

Liability  for  loss  of  C.  O.  D.  goods,  sec  Car- 
riage OF  Merchandise,  33;  Express 
Companies,  52. 

Notice  to  consignor  of  consignee's  refusal 
to  receive  goods,  see  Carriage  of  Mer- 
chandise, 242,  3U8. 


GOAL. 


Carrier  not  bound  to  furnish  cars  for,  until 
mined,  see  Carriage  of  Merchandise, 
56. 

Discrimination  as  to  receiving  and  deliver- 
ing, rates  on,  etc,  see  Discrimination, 
31-52. 

Duty  of  lessee  to  pay  for  waste  coal,  see 
Leases,  etc.,  77. 

Extra  charge  for  handling,  see  Charges,  OG. 

Freight  rates  on  anthracite,  see  Interstate 
Commerce,  48. 

Tax  on  coal  mined  in  one  state  to  be  shipped 
to  another,  see  Interstate  Commerce, 
207. 

Transportation  of,  when  deemed  a  public 
use,  see  Eminent  Domain,  188. 


COIN. 

Allowing  premium  as  damages  for  loss  of, 
see  Carriage  of  Merchandise,  750. 

When  payment  must  be  made  in,  see  Pay- 
ment, 4. 


COLLATERAL  ATTACK. 

On  charters,  see  Charters,  85. 

—  condemnation  proceedings,  see  Eminent 

Domain.  804-8U0. 

—  letters  of  administration,  see  Executors 

AND  Adminisirators,  3. 

—  petition,   in    municipal    aid  proceedings, 

see  Municipal  and  Locai,  Aid,  U8. 
Forfeiture  not  enforced  on,  see  Dissolution, 

21. 
Upon   election  of  directors,  sec  Directors, 

12. 

—  judgments,  .see  Judgment,  32-30. 

—  validity  of  consolidation,  see  Consolida- 

tion, 14. 


COLLATERAL  SECURITY. 

Sec  Pledge. 


COLLECTION. 

By  express   companies,  see    Express  Com- 
panies, 10-21. 


Of  railway  fares,  see  Tickets  and  Fares, 
117-129. 

—  taxes,  see  Taxation,  VIII, 

—  tolls  by  distress,  see  Distress,  2. 


COLLECTOR  OF  CUSTOMS. 

Powers,  duties,  and  liabilities  of,  see  Rev- 
enue, 2. 


COLLISIONS. 

Actual,  necessity  of,  to  give  right  of  action 
for  personal  injury,  see  Trespassers,  In- 
juries to,  32. 

Application  of  the  doctrine  of  comparative 
negligence  to  cases  of  death  caused  by, 
see  Comparative  Negligence,  9. 

At  crossings  of  other  railroads,  see  Carriage 
OF  Passengers,  212. 

Between  cable-cars  and  other  vehicles,  see 
Cable  Railways,  15. 

—  street-cars  and  teams,  or  other  objects, 

see  Street  Railways,  357,  358,  458, 
473-475. 

—  train  and  animal  killed,  alleging  in  com- 

plaint, see  Animals,  Injuries  to,  338. 

necessity  of,  to  warrant  recov- 
ery, see  Animals,  Injuries  to,  73-81, 
135. 

Contributory  negligence  in  endeavoring  to 
avoid,  see  Deaih  by  Wrongful  Act, 
187. 

Jumping  from  moving  car  to  escape,  see  Car- 
riage OF  Passengers,  439. 

On  elevated  railway  during  blizzard,  see 
Elevated  Railways,  20<I. 

Riding  in  baggage-car  at  time  of,  see  Car- 
riage OF  Passengers,  4f>7. 

With  animals  at  crossings,  see  Animals,  In- 
juries tu,  19<(-198. 

evidence  to  prove,  see  Animals,  Injuries 

to.  45«. 

—  baggage-trucks,  see  Carriage  oi  Passen- 

GKRS,  277. 

—  bridge  piers,  see  Rridges,  etc.,  49. 

—  cattle  on  track,  see  Carriage  of  Passen- 

gers, 211. 

—  object  near  track— arm  out  of  window,  sec 

Carriage  ok  Passengers,  485-49t't. 

—  trolley  cars,  see  Electric  Railways,  28. 
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I .  Collisions  Jii'hvirn  Trains 12 
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I.  IN  OEKEBAL. 

1.  Validity  uuil  e fleet  of  statutes. 

— The  Ohio  act  of  i86o  (i  Swan  &  C  372  a), 
entitled  "An  act  to  prevent  collisions  on 
railroads  within  the  state  of  Ohio,"  is  a 
valid  exercise  of  the  power  of  prescribing 
reasonable  regulations  to  prevent  collisions 
at  railroad  crossings.  Lake  Shore  &*  M.  S. 
R.  Co.  V.  Cincinnati,  S.  &^  C.  A'.  Co.,  30  0/iio 
St.  604,  16  A/n.  Ay.  Rep.  291. 

Companies  are  responsible  for  accidents 
or  collisions  on  their  roads,  unless  they  can 
show  that  the  precautions  prescribed  by 
§§  1167,  1168  of  the  Tennessee  Code  were 
complied  with.  Louisville  &*  N.  R.  Co.  v. 
Burke,  6  Coldw.  (Tenn.)  45.— Quoted  in 
East  Tenn.,V.  &  G.  R.  Co.  v.  Rush,  15 
Lea  (Tenn.)  145. 

2.  Kecovery  by  one  coiiipauy 
a{;aiu8t  tl»e  other.— Where  a  collision 
between  the  plaintiff's  train  and  the  defend- 
ant's train  occurred  on  a  track  used  by 
them  in  common,  whilst  the  plaintiff  or  its 
agent  was  engaged  in  the  violation  of  a 
valid  city  ordinance  limiting  ihe  rate  of 
speed  in  the  running  of  trains  in  the  city, 
and  the  jury  believed  from  the  evidence 
that  the  collision  would  not  have  occurred 
but  for  such  violation,  the  |)laii)tiff  could 
not  recover,  it  not  appearing  that  the  de- 
fendant could  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence  after 
becoming  aware  of  the  same.  Central  R, 
(^  //.  Co.  V.  Brunswick  &•  IV.  R.  Co.,  87  Ga. 
386,  13  J>,  E.  Rep.  520. 

II.  IN7UBIES  TO  PA8SENOEK8.* 

I .  Collisions  Between  Trains.\ 

3.  'Ne(fllBroiiee  of  the  eoiiipaiiics.— 

(I)  (Jcwcn///)'.— Where  the  jury  found  that 
while  the  tniin  on  which  plaintiff  was  being 
carrierl  was  ascending  a  steep  grade  a  num- 
ber of  cars,  including  the  caboose,  in  which 
the  plaintiff  and  others  were  seated,  became 
detached  from  the  engine  and  the  forward 
part  of  the  train,  and  the  detached  cars, 
running  backwards,  came  into  collision  with 
the  engine  on  an  advancing  train,  which 
was  following  the  forward  train  at  an  inter- 
val of  only  eight  minutes,  and  which  could 
not  be  seen  from  the  forward  train,  it  can- 
not be  said,  as  a  mntter  of  law,  that  the 


•  Consult  also  title  Carriare  of  PasseNorrs. 

\  Collision  between  two  conveyances.  Right 
o(  passenRer  to  recover,  tee  note,  a  Am.  &  Eno. 
R.  Cas.  180. 


railroad  company  was  exercising  due  care 
in  running  trains  up  a  steep  grade,  on  a 
curved  track,  where  one  train  could  not  be 
seen  from  the  other,  without  a  greater  in- 
terval between  them.  Louisville,  N.  A.  &> 
C.  R.  Co.  V.  Fay  lor,  126  Ind.  126,  25  A^.  E. 
Rep.  869. 

A  company  is  chargeable  with  gross  neg- 
ligence in  wrecking  a  passenger  car,  on  the 
main  track,  by  another  train  which  the  con- 
ductor knew  was  approaching,  whether  the 
wrecking  be  due  to  a  failure  on  the  part  of 
the  conductor  to  warn  the  men  on  the  ap- 
proaching train  or  their  failure  to  stop 
after  being  warned.  Louisville  <S««  A^.  A'.  Co, 
V.  Long,  {Ky.)  22  S.  W.  Rep.  747. 

A  regulation  requiring  hand-cars  to  send 
out  flagmen  when  they  were  in  a  dangerous 
position  would  not  make  a  failure  to  send 
out  the  flagmen  negligence,  if  the  danger 
was  caused  by  the  failure  of  an  approaching 
train  to  slacken  its  speed  and  give  the  sig- 
nals. International  &>  G.  N.  R.  Co.  v.  Gray, 
27  Am.  &•  Eng.  R,  Cas.  318,  65  Tex.  32. 

It  is  culpable  negligence  for  a  company  to 
leave  a  freight  car  on  a  side-track  in  such  a 
position  as  to  make  a  collision  with  an  in- 
coming passenger  train  inevitable,  farlow 
v.  Kelly,  1 1  Am.  &•  Ehg,  R.  Cas,  104,  108  U. 
S.  288,  2  Sup.  Ct.  Rep.  555. 

(2)  Illustrations, — An  engine  was  left  in 
the  evening  with  fires  banked  in  chaige  of 
an  employe,  on  a  siding,  two  tracks  off  the 
main  track.  It  was  the  duty  of  the  em- 
ploye to  remain  in  charge  all  night,  but 
about  one  o'clock  at  night  he  left  the  en- 
gine, and  in  some  way  unexplained  it  was 
run  on  the  main  track,  put  in  motion,  and 
collided  with  a  passenger  train  about  a  half 
mile  distant,  and  injured  a  passenger.  Held, 
that  there  was  not  sufficient  proof  of  neg- 
ligence to  make  the  company  liable.  Mars 
v.  Dela7vare&-  H.  Canal  Co.,  54  Hun  (N.  I'.) 
625,  28  A^.  V,  S.  R.  228.  8  A',  y,  Supp,  107. 
— Following  Carpenter?/.  Boston  &  A.  R. 
Co.,  24  Hun  (N.  Y.)  108. 

Defendant  was  employed  by  the  govern- 
ment to  carry  prisoners  and  their  guards. 
Plaintiff  was  injured  by  a  collision  while 
riding  on  a  car  platform,  where  he  was  sta- 
tioned as  a  guard.  Held,  that  the  company 
was  liable  for  the  injury,  and  it  could  not 
claim  exemption  on  the  ground  that  it  was 
but  an  agent  of  the  government.  Truex  v. 
Erie  R.  Co,,  4  Lans.  {N.  V.)  198. 

The  engineer  of  a  locomotive,  through 
whose  negligence  a  collision  is  about  to  oc- 
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cur,  may  perhaps,  in  any  criminal  aspect  of 
the  case,  be  justified  in  leaping  from  the 
engine  to  save  himself  from  death  or  great 
bodily  harm,  even  though  in  so  doing  he 
puts  in  jeopardy  the  lives  of  others.  So  held, 
in  an  action  by  a  passenger  injured  in  a  col- 
lision. Bunting  V.  Hogsett,  48  Am.  &•  Eng, 
R.  Cas.  87,  139  Pa.  Si.  363,  21  Ai/.  Rep.  31. 

But  nevertheless  the  engineer  or  his  em- 
ployer may  be  held  responsible  for  an  injury 
which  resulted  from  his  primary  act  of  neg- 
ligence, and  was  rendered  possible  by  his 
leaping  from  the  engine  and  submitting  it 
without  control  to  the  consequences  of  the 
collision.  Bunting  v.  Hogsett,  48  Am.  &* 
Eng.  R.  Cas.  87, 139  Pa.  St.  363,  21  Atl.  Rep. 

3'. 

(3)  Damages. — Exemplary  damages  should 
not  be  awarded  to  a  passenger  for  an  injury 
caused  by  a  collision,  unless  the  collision  re- 
sulted from  wilful  misconduct.  Milwaukee 
&'  St.  P.  R.  Co.  V.  Arms,  91  {/.  S.  489, 6  Am. 
Ry.  Rep.  512. 

And  a  verdict  for  $10,000  is  excessive 
where  there  was  no  bad  motive  or  purpose 
to  injure,  and  the  neglect  was  not  so  wanton 
as  to  demand  the  severest  punishment. 
Louisville  Southern  R.  Co.  v.  Minogue,  90 
Ky.  369,  14  S.  W.  Rep.  357. 

A  theatrical  manager  purchased  tickets 
over  a  railroad,  at  the  terminus  of  which 
the  troupe  were  10  take  a  train  on  a  con- 
necting road.  A  collision  occurred  on  the 
first  road,  and  plaintiff  and  his  troupe  failed 
to  reach  their  destination  in  time  for  the 
performance,  and  were  compelled  to  refund 
$288  for  theatre  tickets  that  had  already  been 
sold.  Plaintiff  did  not  notify  the  company 
of  his  engagement  until  at  the  point  of  de- 
lay, late  at  night,  and  then  by  telegraph ; 
but  it  did  not  appear  that  the  telegram  was 
received  in  time  to  avoid  the  delay.  Held, 
that  the  damages  resulting  from  a  failure  to 
keep  the  engagement  were  too  remote  to  be 
recovered.  Georgia  R.  Co.  v.  Hay  den,  71 
Ga.  518,  51  Am.  Rep.  vji,. 

4.  Where  two  railroads  cro.ss.*— 
Where  trains  move  upon  intersecting  lines 
of  railroad  the  persons  in  control  of  them 
must  exercise  a  proper  lookout  for  the  ap- 
proacli  of  another  train,  and  must  also  have 
their  own  train  under  proper  control,  so 
that  it  can  be  promptly  stopped.  The  facts 
in  this  case  show  that  defendant's  employes 
were  guilty  of  negligence  in  this  respect. 
Kansas  City,  Ft.  S.  &-  At,  R.  Co.  v.  St^ntr, 

*See  v\%opost,  30« 


52  Am.  <S-  Erg.  R.  Cas.  462, 51  Fed.  Rep.  649, 
2  C.  C.  A.  437. 

The  duty  of  an  engineer  is  not  fully  per- 
formed by  merely  bringing  his  train  to  a 
stop  at  a  stopping-board  before  reaching  a 
railway  crossing.  It  is  his  duty  to  observe 
the  track  he  is  about  to  cross,  to  ascertain 
whether  there  are  any  trains  on  it  with 
which  he  would  be  liable  to  collide,  and, 
even  if  he  had  the  right  of  way,  yet  if  he 
saw  that  a  train  upon  the  other  road  had 
passed  its  stopping-board  without  stopping, 
or  was  approaching  it  at  such  a  rate  of  speed 
as  to  indicate  that  it  would  not  stop,  and 
hence  that  there  would  be  danger  of  a  col- 
lision in  case  he  proceeded,  he  would  not  be 
justified  in  doing  so,  if  he  could  stop  his 
train  before  reaching  the  crossing.  Pratt 
V.  Chicago,  M.^-  St.  P.R.  Co.,  38  MiMn.4S5, 
38  N.  IV.  Rep.  356. 

It  the  safety  of  passengers  depends  on  it, 
it  is  the  duty  of  the  carrier,  at  crossings  of 
railways,  to  send  persons  ahead  to  scan  the 
track  to  see  whether  other  trains  are  ap- 
proaching. IVest  Chicago  St.  R,  Co.  v.  Mar- 
tin, 47  ///.  App.  610. 

A  passenger  on  one  road  may  recover  for 
injuries  by  another  road,  where  the  tracks 
cross,  caused  by  negligently  backing  its  cars 
against  the  one  in  which  the  passenger  is, 
regardless  of  whether  the  company  carrying 
him  is  itself  free  from  negligence  or  not. 
Pittsburgh,  C.  &*  St.  L.  R.  Co.  v.  Spencer,  21 
Am.  <S-  Eng.  R.  Ca^.  478,  98  fnd.  186. 

Defendants'  railway  crossed  the  track  of 
another  on  the  level,  and  both  were  bound 
by  statute  to  slop  at  least  a  minute  before 
crossing,  but  neither  did  so.  Defendants' 
line  was  signaled  as  clear,  and  their  train, 
in  which  plaintiff  was  a  passenger,  went  on 
without  stopping.  The  other  line  was  sig- 
naled as  not  clear,  but  the  train  on  it  ran 
on,  disregarding  this  signal,  and  struck  the 
defendants'  train  at  the  crossing,  whereby 
the  plaintiff  was  injured.  If  either  train 
had  pulled  up  about  two  seconds  sooner  the 
collision  would  have  been  avoided.  Held, 
that  the  defendants  were  liable  to  the  plain- 
tiff, for  that  their  neglect  to  stop  the  re- 
quired time  was,  so  far  as  the  plaintiff  was 
concerned,  a  part  of  the  cause  of  his  injury 
and  suthciently  proximate.  Graham  v. 
Great  IVesti-rn  R.  Co.,  41  U.  C  Q.  P.  324. 

The  Central  I.  R.  Co.  stopped  one  of  its 
trains  at  M.  junction,  and,  for  convenience 
in  transferring  baggaRC,  the  baggage-car  was 
stopped  in  front  of  the  baggage  room  of  the 
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depot,  so  that  the  rear  passenger  car  was 
left  standing  over  a  cross-track  of  the  Chi- 
cago, M.  &  St.  P.  R.  Co. ;  and  in  moving 
certain  freight  cars  out  of  the  way  of  an  en- 
gine the  employes  of  the  latter  road  pushed 
the  cars  on  the  cross-track,  and  some  of 
them,  being  heavily  loaded,  broke  loose  and 
nin  down  the  grade  into  tlie  passenger  car 
of  the  Central,  threw  it  from  the  track, 
turned  it  over,  and  fatally  injured  a  passen- 
ger therein.  Held,  that  the  Central  Co.  was 
guilty  of  negligence.  Kellmu  v.  Central 
Iowa  R.  Co.,  21  Am.  ^S^•  Eng.  R.  Cas.  485,  68 
lo-ct/a  470,  23  A^.  IV.  Rep.  740,  27  ^V.  IV. 
Rep.  466. 

5.  Wliitii  company  responsible  for 
the  eoUisiou,  generally. — A  company 
allowing  third  persons  to  use  its  spur-track 
and  cars  to  be  loaded  with  coal  for  trans- 
portation over  its  road  is  liable  for  their 
negligence  in  leaving  the  loaded  cars  too 
near  its  main  track,  whereby  a  collision 
with  a  moving  train  is  caused.  Georgia 
Pac.  R.  Co.  V.  Underwood,  44  Am.  &*  Eng. 
R.  Cas.  367,  90  Ala.  49,  8  So.  Rep.  1 16. 

A  company  is  not  responsible  to  a  passen- 
ger injured  in  a  collision  brought  about  by 
the  negligence  of  the  servants  of  another 
company,  which  has  statutory  running 
powers  over  the  line  of  the  first  company. 
Wright  v.  Midland  R.  Co.,  42  L.  J.  Ex.  89, 
L.  R.  8  Ex.  137,  21   W.  R.  460,  29  L.  T.  436. 

O.  Joint  and  several  liability  of 
both  companies.*  —  Where  the  negli- 
gence of  two  railway  companies  concurs  in 
producing  a  collision  in  which  a  passenger 
is  injured,  a  joint  action  may  be  maintained 
against  both.  Colegrove  v.  Ah-w  York  &^ 
N.  II.  R.  Co.,  20  N.  V.  492;  affirming  6 
Duer  382— Applied  in  Busch  v.  Buffalo 
Creek  R.  Co.,  29  Hun  (N.  Y.)  112;  Schmidt 
V.  Steinway  &  H.  P.  R.  Co.,  55  Hun  (N.  Y.) 
496.  29  N.  Y.  S.  R.  201,  8  N.  Y.  Supp.  664, 
9  N.  Y.  Supp.  939 ;  Mott  v.  Hudson  River 
R.  Co  ,  8  Bosw.  (N.  Y.)  345.  Approvkd  in 
Covington  Transfer  Co.  v.  Kelley,  36  Ohio 
St.  86.  Disapproved  in  Lockhartr^  Lich- 
tenthaler,  46  Pa.  St.  151.  Di.stinguishkd 
IN  Quinn  v.  Illinois  C.  R.  Co.,  51  111.  495; 
Callahan  v.  Sharp,  27  Hun  (N.  Y.)  85. 
Followed  in  Brown  v.  New  York  C.  R. 

•  RiKht  of  one  injured  through  concurrent 
negliRcnce  of  two  carriers  to  maintain  joint 
action  aKiiinst  both,  see  note,  38  Am.  Rep.  514. 

CoULsionof  trail's  of  dlflterent  roads.  When 
both  companies  ure  jointly  liable,  see  note,  75 
Am.  Dec.  419. 


Co.,  32  N.  Y.  597;  Webster  v.  Hudson 
River  R.  Co.,  38  N.  Y.  260.  Not  fol- 
lowed IN  Mooney  v.  Hudson  River  R.  Co., 
5  Robt.  (N.  Y.)  548.  Quoted  in  Willis  v. 
Long  Island  R.  Co.,  34  N.  Y.  670.  Re- 
viewed IN  The  Bernina,  12  P.  D.  58. — 
IVabash.  St.  L.  &'  P.  R.  Co.  v.  Sliacklet,  12 
Am.  (S^*  Eng.  R.  Cas.  io6,  105  ///.  364. 

Even  though  there  be  no  concert  of 
action  between  the  companies.  Flaherty 
V.  Minneapolis  S^  St.  L.  R.  Co.,  39  Minn. 
328,  40  A^.  W.  Rep.  160,  I  L.  R.  A.  680, 

A  passenger  injured  by  a  collision  at  the 
crossing  of  the  tracks  of  two  companies 
may  recover  full  compensation  from  either 
company  found  to  be  negligent.  The  com- 
pany against  which  a  recovery  is  had  can- 
not complain  although  the  other  company 
may  also  have  been  in  fault.  Kansas  City, 
Ft.  S.  6-  M.  R.  Co.  v.  Stoner,  52  Am.  &^ 
Eng.  R.  Cas.  462,  51  Fed.  Rep.  649,  2  C.  C. 
A.  437- 

If  the  negligence  of  two  railroads  con- 
curs in  producing  a  collision  and  injuring  a 
passenger  where  their  tracks  cross,  each 
company  is  liable  for  the  full  damages. 
Each  company  is  bound  to  the  same  degree 
of  care  ;  hence  it  is  proper  for  the  court  to 
refuse  an  instruction,  at  the  instance  of  one, 
defining  the  duty  of  the  other  in  approach- 
ing the  crossing,  and  making  it  liable  if  it 
failed  to  discharge  the  duty.  Kansas  City, 
Ft.  S.  (S^•  M.  R.  Co.  V.  Stoner,  49  Fed.  Rep. 
209,  4  U.  S.  App.  109,  I  C.  C.  A.  231. 

7.  Passenger's  contributory  negli- 
gence, generally.*— A  passenger  lawfully 
riding  in  the  post-ofhce  department  of  a 
baggage-car  at  the  time  of  a  collision  may 
recover  for  injuries  received,  where  it  ap- 
pears that  his  being  there  did  not  act  di- 
rectly or  even  remotely  in  producing  the 
collision.  Carroll  v.  Neiu  York  &^  N.  II. 
R.  Co.,  I  Diier  (N.  V.)  571.— Distin- 
guished IN  Lehey  v.  Hudson  River  R.Co., 
4  Robt.  (N.  Y.)  204.  Reviewed  in  Balti- 
more &  O.  R.  Co.  7'.  State,  41  Am,  &  Eng. 
R.  Cas.  126,  72  Md.  36;  Huelsenkamp  v. 
Citizens'  R.  Co.,  37  Mo.  537. 

A  passenger  is  not  bound  to  select  a  seat 
with  a  view  of  diminishing  the  hazards  of 
the  journey  ;  and  any  indiscretion  in  selecl- 

*  See  also  />otf,  2.3,  35,  iW.  See  also  CoM- 
rAUATiVE  Neolioknck,  1>. 

Negligence  of  train-hands  cannot  be  imputed 
to  p.issenger  who  is  injured  by  collision  between 
trains  of  different  roads,  see  note,  54  Am.  Rep. 
135. 
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ing  it  will  not  relieve  the  company  from 
liability  where  he  is  injured  in  a  collision 
caused  by  the  gross  negligence  of  the  com- 
pany. So  held,  where  a  passenger  was  in- 
jured while  lawfully  riding  in  a  baggage-car, 
though  it  appeared  that  he  might  not  have 
been  injured  if  he  had  been  in  the  passen- 
ger car.  Carroll  v.  New  York  &*  N.  H,  R. 
Co.,  I  Diier  {N.  J^.)  571. 

If  a  person  who  has  boarded  a  train  goes 
from  one  car  to  another  whilst  it  is  in  mo- 
tion for  the  purpose  of  finding  a  seat, 
although  he  takes  all  risks  which  are  obvi- 
ous or  are  incident  to  the  motion  of  the 
train,  he  does  not  take  the  risk  of  a  collision 
with  a  locomotive,  engine,  or  other  train. 
Dewire  v.  Boston  &•  M.  R.  Co.,  37  Am.  &• 
Eng.  R.  Cas.  57,  148  Mass.  343,  19  N.  E. 
Rep.  523,  2  L.  R.A.  166. 

A  passenger  who  sees  a  tra'n  on  an  inter- 
secting road  approaching  a  crossing  is  not 
guilty  of  contributory  negligence  because  he 
fails  to  pull  the  bell-rope  and  warn  the  en- 
gineer. Grand  Rafi ills  &•  I.  R.  Co.  v.  Elli- 
son, 117  Ind.  234,  39  Atn.  &*  Eng.  R.  Cas. 
480,  20  iV.  E.  Rep.  135. 

If  a  passenger  leaps  from  a  moving  car 
and  is  injured,  in  an  attempt  to  avoid  an 
impending  collision,  he  is  not  chargeable 
with  contributory  negligence  if  he  acted  as 
a  person  of  ordinary  prudence  would  have 
done.  Twomley  v.  Central  Park,  N.  <S>»  E. 
R.  R.  Co.,  6g  A'.  Y.  158,  \ZAm.  Ry.  Rep.  113. 
Biulv.  New  York  C.  R.  Co.,  31  A^.  F.  314. 

The  fact  that  a  person  injured  was  riding 
in  the  baggage-car,  with  the  knowledge  of 
the  conductor,  or  that  he  was  riding  free, 
will  not  preclude  him  from  a  recovery  for  an 
injury  caused  by  a  collision.  Washhurnw 
Nashville  &•  C.  R.  Co.,  3  Head  (Tenn.)  638. 

8. iniLst  be  proximate  oiiiise. — 

Where  a  jiassenger  sues  to  recover  for  an 
injury  caused  by  a  collision,  an  answer  is 
not  sufficient  that  sets  up  that  the  passen- 
fjer  was  at  the  lime  of  the  accident  stand- 
ing upon  the  car  platform  contrary  to  a 
known  rule  of  the  company,  and  that  it  was 
dangerous  to  stand  upon  the  car  platform 
while  the  train  was  in  motion  ;  it  should 
also  appear  that  such  disobedience  was  the 
proximate  cause  of  the  injury.  Lafayette 
St*  I.  R.  Co.  V.  Sims,  27  /nd,  59.— QuoTF.D 
IN  Stoner  v.  Pennsylvania  Co.,  98  Ind.  384. 

O. and  Is  a  qiicHtioii  of  fact. — 

A  passenger  sued  for  personal  injuries  re- 
ceived in  a  collision.  It  appeared  that  before 
reaching  his  destination  plaintiil  had  stood 


for  some  time  near  the  open  front  door  of 
the  car,  and  when  the  collision  occurred  he 
was  thrown  through  the  door  and  injured. 
J/eld,  that  the  question  of  his  contributory 
negli};ence  was  properly  submitted  to  the 
jury.  H'orthen  v.  Grand  Trunk  R.  Co.,  125 
Mass.  99. 

In  going  over  a  long  bridge  plaintiff,  a 
passenger,  stood  on  a  car  platform,  when 
the  train  parted,  and  the  engine  witli  the 
cars  attached  ran  across  the  bridge  before 
stopping,  and  the  rear  portion,  running  by 
its  own  momentum,  collided  therewith  and 
injured  plaintiff.  Notices  were  posted  in 
the  cars  forbidding  passengers  to  ride  on 
the  platform,  but  plaiiuifT  claimed  that  he 
had  not  noticed  iliem.  Held,  that  the 
question  of  plaintiff's  contributory  negli- 
gence was  properly  siilmiitted  to  the  jury, 
and  a  verdict  in  his  favor  would  not  be  dis- 
turbed. Goodrich  v.  Pennsylvania  &-'  A'.  Y. 
C.  &*  R.  Co.,  29  Nun  {N.  Y.)  50.— Quoting 
Nolan  V.  Brooklyn  City  &  N.  R.  Co.,  87  N. 
Y.  63.  Reviewing  Clark  v.  Eighth  Ave. 
R.  Co.,  36  N.  Y.  135 ;  Ginna  v.  Second  Ave. 
R.  Co.,  67  N.  Y.  596;  Ward  v.  Central  Park, 
N.  &  E.  R.  R.  Co.,  II  Abb.  Pr.  N.  S.  411  ; 
Solomon  v.  Central  Park,  N.  &  E.  R.  R. 
Co.,  I  Sweeney  298 ;  Robertson  v.  New 
York  &  E.  R.  Co.,  22  Barb.  91 ;  Willis  v. 
Long  Island  R.  Co.,  34  N.  Y.  670. 

10.  Pleatliii;;— Declaration— Com- 
plaint.— Declaration  in  case  stated  that 
the  plaintiff,  being  pregnant,  at  the  request 
of  defendants  became  a  passenger  in  one  of 
their  carriages,  to  be  safely  conveyed  by 
them  for  reward  ;  that  the  defendants  re- 
ceived her  as  such  passenger,  and  it  was 
their  duly  to  use  due  care  in  conveying  her  ; 
yet  the  defendants,  not  regarding,  etc.,  so 
negligently  conducted  themselves  that  a 
collision  took  place  with  another  train,  by 
means  whereof  the  carriage  in  which  the 
plaintiff  rode  was  broken,  etc.,  and  thereby 
the  plaintiff  was  much  affrighted  and 
alarmed,  whereby  she  became  sick,  sore, 
and  disordered,  and  so  continued  from 
thence  hitherto ;  and  thereby  also,  by  reason 
of  the  terror  and  alarm  occasioned  to  her 
by  the  said  collision,  and  of  such  sickness 
caused  thereby,  she  had  a  premature  labor 
and  bore  a  still-born  child,  //eld,  on  de- 
mivrer,  that  a  sufficient  cause  of  action  was 
disclosed,  Fitspatrick  v.  Great  Western 
R.  Co.,  \2U.C.  Q./i.64S- 

Where  a  passenger  sues  for  injuries  re- 
ceived in  a  collision,  a  complaint  charging 
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that  the  company  ran  its  train  "  with  care- 
lessness and  with  gross  negligence  "  suffi- 
ciently charges  negligence.  OAi'o  &•  M.  A*. 
Co.  V.  Davis,  23  Jnd.  553. 

A  complaint  by  a  passenger  of  a  company 
against  a  different  company  for  an  injury 
resulting  from  a  collision  at  a  crossing 
caused  by  the  careless  backing  of  a  train  of 
the  latter  into  the  car  occupied  by  the 
plaintiff  is  good,  without  averring  that  the 
company  carrying  the  plaintiff  was  without 
fault.  Pittsburgh,  C.  <S-  St.  L.  R.  Co.  v. 
Spencer,  21  Am.  &'  Eng.  R.  Cas.  478,  98 
Jnd.  186. 

11.  Admissibility  of  evidence.— 
Where  a  passenger  sues  for  being  injured  in 
a  collision,  and  the  company  admits  negli- 
gence, and  only  puts  in  issue  the  amount  of 
damages,  it  is  proper  for  plaintiff  to  prove 
the  speed  of  the  train  at  the  time  of  ihe 
injury,  for  the  purpose  of  showing  the  vio- 
lence of  his  fall  or  the  extent  of  the  in- 
juries. Gillispie  v.  Coney  Island  6-*  B.  R. 
Co.,  41  A^.  y.  S.  R.  97,  16  N.  V.  Supp.  850. 
Plaintiff  sued  for  an  injury  received  in  a 
collision  at  or  near  a  station,  and  testified 
that  the  train  had  been  racing  with  another 
train,  for  the  purpose  of  showing  that  it  was 
running  at  an  unusual  rate.  Held,  that  it  was 
proper  for  the  company  then  to  ask  a  wit- 
ness whether  or  not  the  train  approached 
the  station  at  the  usual  speed.  Worthen  v. 
Grand  Trunk  R.  Co.,  123  Mass.  99. 

Under  a  general  charge  of  negligence  in 

the  running  and  operation  of  defendant's 

cars,  whereby  an  injury  was  received  by  a 

collision  of  cars,  evidence  of  the  structure 

and  condition  of  the  colliding  car,  and  of 

the  fact  that  it  was  not  supplied  with  a 

sand-box  or  appliance  winch  would  have 

made  it  more  easy  to  slacken  or  arrest  its 

progress  on  a  descending  grade,  is  material 

and  pro|)er,  as  bearing  on  the  question  of 

the  manner  in  which  it  should  have  been 

run  and   operated  and  the  character   and 

degree  of  care  with  which  it  should  hai^e 

been   managed,  although   the  structure  of 

the  car  and  the  want  of  a  sand-box  may 

not   be  alleged  specifically  as   negligence. 

North  Chicago  St.  R.  Co.  v.  Cotton,  52  Am. 

&-  Eng.  R.  Cas.  238,  140  ///.  486,  29  A^.  E. 

Rep.  899;  affirming  \\  III.  A  pp.  311. 

In  an  action  for  injury  from  collision  evi- 
dence may  be  given  that  one  part  orplaintiff's 
business  "was  dealing  in  land,  that  he  had 
a  quantity  of  land  on  hand,  and  to  show  the 
value  of  the  business  and  the  profits  arising 


therefrom."    Penn^ivania  R.  Co.  v.  Dale, 

76  Pa.  St.  47. 

12.  Presumption  and  proof  of 
ncg^ligeuce. — An  injury  to  passengers  by 
colliding  with  cars  of  another  road  raises  a 
priina-facie  presumption  of  negligence  on 
the  part  of  the  carrier,  if  the  passengers 
were  themselves  free  from  negligence. 
West  Chicago  St.  R.  Co.  v.  Martin,  47  ///. 
App.  610. 

In  an  action  by  a  passenger  to  recover 
damages  for  an  injury  by  a  collision,  proof 
that  a  collision  did  take  place,  and  that 
plaintiff  was  thereby  injured,  '\s  prima-facie 
evidence  of  want  of  skill  on  the  part  of  the 
company ;  and  it  casts  the  burden  on  the 
company  to  show  that  its  employes  were  in 
every  respect  qualified,  and  that  they  acted 
with  reasonable  skill  and  the  utmost  cau- 
tion, and  that  the  collision  could  not  have 
been  prevented  by  any  human  care  or  fore- 
sight. Ne^v  Orleans,  J.  &*  G.  N.  R.  Co.  v, 
Allbritt  n,  38  Miss.  242.  Louisville,  N.  A. 
&>  C.  R.  Co.  V.  Fay  lor,  126  Ind.  126,  25  N. 
E.  Rep.  869.  Baltimore  &*  O.  R.  Co.  v. 
State,  21  Am.  <S-  Eng.  R.  Cas.  202,  63  Md. 
135.  Iron  R.  Co.  v.  Mowery,  3  Am.  &*  Eng. 
R.  Cas.  361,  36  Ohio  St.  418,  38  Am.  Rep. 
597. — Followed  in  Cleveland,  C,  C.  &  I. 
R.  Co.  V.  Walrath,  8  Am.  &  Eng.  R.  Cas. 
371,  38  Ohio  St.  461,  43  Am.  Rep.  433-— 
Delaware,  L.  <S^  W.  R.  Co.  v.  Napheys,  i 
Am.  &•  Eng.  R.  Cas.  52,  90  Pa.  St.  135. 

Proof  of  a  collision  of  trains  of  inde- 
pendent companies  in  daylight,  where  their 
tracks  cross,  raises  a  presumption  of  negli- 
gence on  the  part  of  one  or  both ;  and 
where  a  passenger  is  injured  and  sues  for 
damages,  it  is  proper  to  refuse  an  instruc- 
tion that  such  presumption  does  not  apply 
to  one  of  the  companies.  /Kansas  City,  Ft, 
S.  &>  M.  R.  Co.  V.  Stoner,  49  Fed.  Rep.  209, 
4  U.  S.  App.  109,  I  C.  C.  A.  231. 

m.  Rebutting  the  presumption. — 
In  a  collision  case  the  fact  that  a  bell  was 
rung  and  a  light  was  carried  on  the  top  of 
the  rear  end  of  the  train  was  not  sufficient 
to  acquit  the  defendant  of  the  charge  of 
negligence.  Weber  v.  New  York  C,  &*  H. 
R.  R.  Co.,  67  A^.  Y.  587. 

A  passenger  was  injured  by  a  collision  of 
the  train  in  which  he  was  riding  with  two 
loaded  coal  cars.  On  the  morning  of  the 
day  of  the  accident  the  coal  cars  had  been 
left  on  a  side  track  at  a  distance  of  about 
two  miles  from  the  place  of  collisfon.  The 
cars  were  properly  braked,  and  a  throw-oflf 
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switch,  which  would  have  derailed  the  cars 
if  left  undisturbed,  was  left  open  so  as  to 
throw  the  cars  from  the  track  if  they  were 
moved.  The  cars  remained  in  this  condi- 
tion during  the  day.  Late  in  the  afternoon 
a  boy  got  upon  the  cars,  loosed  the  brake 
by  hammering  it  with  a  coupling-pin,  and 
closed  the  throw-off  switch.  The  cars  ran 
down  the  siding  onto  the  main  line  and  col- 
lided with  the  train  on  which  plaintiff  was 
riding.  It  appeared  from  the  evidence  that 
therewasanother  throw-off  switch  nearer  the 
main  line,  but  that  this  had  not  been  opened 
by  defendant.  It  also  appeared  that  there 
were  no  locks  on  either  switch.  Held,  that 
the  evidence  was  sufficient  to  rebut  the  pre- 
sumption of  negligence,  and  that  a  verdict 
for  the  company  should  be  sustained. 
Fredericks  v.  Northern  C.  /i.  Co.,  157  Pa. 
5/.  103,  27  Ai/.  Rep.  689.— Applying  Penn- 
sylvania R.  Co.  z/.  MacKinney,  124  Pa.  St. 
462,-  Thomas  v.  Philadelphia  &  R.  R.  Co., 
148  Pa.  St.  180.  Following  Deyo  v.  New 
York  C.  R.  Co..  34  N.  Y.  9.  Reviewing 
Curtis  V.  Rochester  &  S.  R.  Co.,  18  N,  Y. 
534;  Latch  V.  Rumner  R.  Co.,  3  H.  &  N. 

930- 

14.  Burden  of  proof.*— Proof  of  the 

collision,  when  a  passenger  sues  for  injuries 
caused  by  it,  imposes  on  the  company  the 
burden  of  proving  that  it  did  not  occur  by 
reason  of  any  failure  to  exercise  the  care 
and  diligence  required  of  carriers  of  passen- 
gers. Graham  v.  Burlington,  C.  K.  (S«»  N. 
K,  Co.,  34  Am.  &'  Ettg.  K.  Cas.  397,  39 
Afinn.  81,  38  JV.  IV.  Rep.  812.  Louisville, 
N.  A.  Gf  C.  R.  Co.  V.  Fay  lor,  126  Ind.  126, 
2$  N.  E.  Rep.  869.  Baltimore  &*  O.  R.  Co. 
V.  State,  21  Am.  &*  Eng.  R.  Cas.  202,  63 
Md.  135.  New  Orleans,  J.  6^  G.  N.  R.  Co. 
V.  Allbritton,  38  Miss.  242.  Delaware,  L.  &* 
IV.  R.  Co.  V.  Napheys,  i  Am.  &*  Eng.  R. 
Cas.  52,  90  Pa.  St.  135. 

15.  SiifHciciiey  and  effect  of  evi- 
dence, generally.— It  was  neglij;ence  of 
the  grossest  character,  and  for  which  the 
company  must  be  held  responsible,  that  the 
engine  driver  in  charge  of  the  train  re- 
fused and  neglected  to  stop  his  train, 
against  repeated  signals  by  persons  warning 
iiim  of  the  approaching  danger,  when  he 
might  have  done  so,  and  thereby  avoided 
such  collision.  Pittsburg,  Ft,  W.  &•  C.  R. 
Co.  V.  Bumstead,  48  ///.  221. 

In  an  action  to  recover  for  personal  in- 

*  See  also  post,  22. 
3  D.  R.  D.— a. 


juries  to  a  passenger  ca'sed  by  a  collision 
of  two  trains,  there  being  evidence  that  the 
accident  occurred  through  the  negligence  of 
the  railroad  company,  and  that  the  plaintiff 
used  due  care  to  prevent  accident,  judgment 
for  plaintiff  will  he  affirmed.  Chicago,  B. 
<S-  Q.  R.  Co.  V.  Dickson,  42  ///.  App.  363. 

The  evidence  showing,  among  other 
things,  that  a  rescuing  engine  with  a 
snow-plow  approached  a  stalled  train  dur- 
ing a  snowstorm  without  slackening  speed, 
and  ran  into  such  train,  killing  a  passenger 
in  the  rear  car  thereof,  is  held  sufficient  to 
go  to  the  jury  on  the  question  of  the  gross 
negligence  of  the  employes  of  the  company, 
even  though  a  finding  that  the  men  n  the 
engine  could  have  seen  the  stalled  train  in 
time  to  have  stopped  might  not  be  war- 
ranted by  the  evidence.  Annas  v.  Milwau- 
kee &•  N.  R.  Co.,  27  Am.  «S-  Eng.  R.  Cas. 
102,  67  JVis.  46,  30  N.  W.  Rep.  282,  57  Am. 
Rep.  388,  «. 

16.  to  demand  submission  of 

case  to  the  jury.— In  an  action  to  re- 
cover damages  for  personal  injuries  to 
plaintiff,  a  passenger  on  defendant's  road, 
caused  by  a  collision  of  the  train  with  a 
freight  car  which  had  been  moved  by  the 
wind  from  a  side-track  onto  the  main  track, 
defendant's  evidence  was  to  the  effect  that 
when  the  freight  car  was  placed  on  the 
side-track  it  was  secured  by  setting  the 
brakes.  Plaintiff  gave  evidence  tending  to 
show  that,  if  the  brakes  had  been  properly 
set,  such  a  wind  as  there  was  prior  to  the 
collision  would  not  have  moved  the  car. 
Held,  that  the  question  as  to  whether  the 
car  was  sufficiently  secured  was  properly 
submitted  to  the  jury.  Webster  v.  Rome, 
IV.  <3-  O.  R.  Co.,  IIS  N.  Y.  112.  21  A^.  E. 
Rep.  725,  23  N.  Y.  S.  R.  778 ;  affirming  40 
Hun  161. 

17.  Proper  instructions.— A  passen- 
ger who  is  injured  in  a  collision  may  re- 
cover, if  the  jury  believe  he  was  without 
fault  himself,  though  the  injury  did  not 
occur  precisely  as  he  testified  ;  and  an  in- 
struction substantially  stating  this  as  the 
law  is  unobjectionable.  Pollard  v.  New 
York  &^  N.  H.  R.  Co.,  7  Bos^a.  (N.  Y.)  437. 

Where  a  suit  was  brought  by  a  person 
who  was  injured  by  a  collision,  it  was  cor- 
rect in  the  court  to  instruct  the  jury  that, 
if  the  plaintiff  was  lawfully  on  the  road  at 
the  time  of  the  collision,  and  the  collision 
and  consequent  injury  to  him  were  caused 
by  the  gross  negligence  of  one  of  the  ser- 
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vants  of  the  defendants,  then  and  there 
employed  on  the  road,  he  was  entitled  to 
recover  notwithstanding  the  circumstances 
that  tlie  plaintiff  was  a  stockholder  in  the 
company,  riding  by  invitation  of  the  presi- 
dent, payin<;  no  fare,  and  not  in  tlie  usual 
passenger  cars.  And  the  fact  that  the  en- 
giiieei  having  the  control  of  the  colliding 
locomotive  was  forbidden  to  run  on  that 
track  at  the  time,  and  had  acted  in  disobe- 
dience of  such  orders,  was  no  defense  to  the 
action.     Pltihidclplna  iS-  R.  R.  Co.  v.  Derby, 

\\    How.     (£/.  5.)     468.  —  DlSTlNGULSHING 

Farwcli  v.  Boston  &  W.  R.  Co.,  4  Mete. 
(Mass.)  49. — Applied  in  Quinn  v.  Power, 
87  N.  Y.  535,  41  Am.  Rep.  392.  Criticised 
IN  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Scurr, 
59  Miss.  456.  Distinguished  in  Higgins 
V.  Hannibal  &  St.  J.  R.  Co.,  36  Mo.  418; 
Higley  v.  Gilmer,  3  Mont.  90.  Quoted  in 
Topeka  City  R.  Co.  v.  Higgs,  34  Am,  &  Eng. 
R.  Cas.  529,  38  Kan.  375:  State  v.  Western 
Md.  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  503,  63 
Md.  433 ;  Jacobus  v.  St.  Paul  &  C.  R.  Co.,  20 
Minn.  125  (Gil.  no) ;  Lemon  v.  Chanslor,  68 
Mo.  340 ;  Taylor  v.  Grand  Trunk  R.  Co.,  48 
N.  H.  304;  Cleveland,  P.  &  A.  R.  Co.  v.  Cur- 
ran,  19  Ohio  St.  I ;  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  St.  315 ;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  McGown,  26  Am.  &  Eng.  R.  Cas. 
274,  65  Tex.  640;  Virginia  &  T.  R.  Co.  v. 
Sayers,  26  Gratt.  (Va.)  328 ;  Black  more  v. 
Toronto  St.  R.  Co.,  38  U.  C.  Q.  B.  172. 
Reviewed  in  Pittsburg,  C.  &  St.  L.  R.  Co. 
V.  Kirk,  102  Ind.  399,  52  Am.  Rep.  675  ; 
Rose  V.  Des  Moines  Valley  R.  Co.,  39  Iowa 
246. 

18.  Erroneous  instructions.— (1) 
Generally. — When  a  passenger  sues  for  a 
personal  injury  caused  by  a  collision,  and 
there  is  no  evidence  that  the  injury  was  the 
result  of  wantonness  or  wilfulness  on  the 
part  of  the  defendant,  it  is  reversible  error 
to  charge  the  jury  that  plaintiff  was  entitled 
to  more  than  actual  damages  if  the  defend- 
ant should  be  found  guilty  of  wilful  mis- 
conduct. St.  Louis.  A.  &*  T.  H.  R.  Co.  v. 
Manly,  58  ///.  300,  11  Am.  Ry.  Rep.  102. 

It  was  erroneous  to  charge  the  jury  as 
follows:  "You  cannot  find  from  the  evi- 
dence that  the  engineer  in  charge  of  the 
engine  propelling  the  defendant's  freight 
train  was  guilty  of  negligence,"  because  if  it 
were  admitted  that  the  engineer  was  not 
guilty,  other  employes  might  have  been ; 
and  whether  he  was  guilty  of  negligence  or 
not,  under  these  circumstances,  was  a  ques- 


tion for  the  jury.  Birnmighum  Mineral  R. 
Co.  V.  Jacobs,  (Ala.)  55  Am.  &*  Eng.  R.  Cas. 
299,  13  So.  Rep.  408. 

A  charge  that  "  the  only  negligence  for 
which  the  plaintiff  can  recover,  under  the 
evidence  in  this  case,  is  the  negligence  of 
the  conductor  in  not  stopping  defendant's 
freight  train  before  crossing  the  dummy- 
track,  if  the  jury  believed  from  the  evidence 
that  said  freight  train  did  not  stop  for  such 
crossing,"  took  from  the  jury  the  considera- 
tion of  the  negligence,  if  it  existed,  of  the 
other  employes  of  tlie  company,  and  was 
erroneous,  because  the  negligence  of  the 
conductor  was  not  necessarily  the  only 
negligence  which  entitled  the  plaintiff  to 
recover.  Birmingham  Mineral  R.  Co.  v. 
Jacobs,  (Ala.)  55  Am.  &•  Eng.  R.  Cas.  299, 
13  So.  Rep.  408. 

In  an  action  for  injuries  caused  by  the 
colliding  of  two  trains  of  the  same  company, 
where  there  was  evidence  that  the  plaintiff 
received  injuries  which  would  entitle  him 
to  a  recovery,  and  which,  he  claimed,  caused 
subsequent  sickness,  an  instruction  in  such 
terms  that  they  must  infer  that  plaintiff 
could  not  recover  unless  the  sickness  which 
came  on  two  or  three  days  after  it  was 
caused  by  it,  is  erroneous.  Graham  v.  Bur- 
lington, C.  R.  &^  N.  R.  Co.,  34  Am.  <S-  Eng. 
R.  Cas.  397,  39  Minn.  81,  38  N.  W.Rep.  812. 

(2)  Misleading. — Suit  for  damages  for 
personal  injuries  suffered  in  a  collision  of  a 
passenger  train  with  a  water  train,  the  neg- 
ligence alleged  being  that  the  water  train 
was  sent  out  witht  ut  a  conductor  and  in 
charge  of  an  inexperienced  engineer.  The 
defendant  attempted  to  prove  that  it  was 
not  negligence  to  send  out  the  water  train 
without  a  conductor,  and  that  the  engineer 
in  charge  was  sufficiently  acquainted  with 
the  road.  To  present  these  issues  a  lengthy 
and  intricate  charge  was  given,  correct  in 
the  main,  but  so  intricate  and  involved  as 
to  confuse  and  mislead  the  jury.  Such 
charge  is  improper.  GulJ,  C.  &»  S.  F.  R. 
Co.  V.  Harriett,  80  Tex.  73,  1 5  S.  IV.  Rep. 
556. 

The  jury  should  have  been  instructed 
that  if  the  plaintiff  knew  that  it  was  the 
custom  of  his  employer  (the  railway  com- 
pany) to  run  the  water  train  without  a  con- 
ductor, and  if  an  ordinarily  prudent  man 
would,  under  these  circumstances,  have 
known  that  it  was  dangerous  to  operate  it 
in  that  manner,  he  could  not  recover  on  the 
ground  of  the  failure  of  the  defendant  to 
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put  the  train  in  charge  of  a  conductor. 
Gulf,  C.  <&-  S.  F.  R.  Co.  V.  Harriett,  80  Tex. 
73/15  5'.  \V.  Rep.  556. 

(3)  Properly  refused. — A  passenger  was 
injured  by  a  collision  while  still  standing  up 
in  the  car  soon  after  leaving  the  station. 
The  company  introduced  evidence  to  show 
that  passengers  from  that  station  were  al- 
ways provided  with  a  car  on  tiie  side- 
track, and  did  not  enter  the  car  in  which 
plaintiff  was.  Plaintiff  then  testified,  which 
was  uncontradicted,  that  the  car  he  found 
on  the  side-track  was  full,  and  that  he  was 
looking  for  a  seat  in  the  car  which  he  en- 
tered when  injured.  Held,  that  it  was 
proper  to  refuse  to  instruct  the  jury  that 
plaintiff  could  not  recover  if  a  rule  of  the 
company  made  it  the  duty  of  plaintiff  to 
take  a  seat  in  the  car  on  the  side-track,  if 
there  was  room  in  such  car.  Pollard  v. 
New  York  Sf  N.  H.  R.  Co.,  7  Bosw.  {N.  Y.) 

437- 

Plaintiff  was  injured  by  a  rear  collision. 
He  testified  that  he  was  standing  up  in  the 
car  near  the  rear  door,  and  when  the  car 
was  struck  was  thrown  forward  nearly  to 
the  stove  and  injured.  Several  other  per- 
sons in  the  car  testified  that  both  he  and 
they  were  thrown  forward.  The  company 
then  introduced  witnesses  who  testified, 
basing  their  opinions  upon  experience  and 
the  laws  of  motion,  that  plaintiff  could  not 
have  been  thrown  forward  if  his  car  was 
struck  in  the  rear.  The  company  asked  an 
instruction  to  the  jury  that  "  if  they  believed 
from  the  evidence  that  the  injury  was 
caused  by  the  car  which  was  coming  up 
being  propelled  against  the  car  in  which  he 
was  standing,  as  testified  to  by  him,  then 
he  was  not  entitled  to  recover."  Held,  that 
the  instruction  was  properly  refused.  Pol- 
lard V.  New  York  <S-  A'.  H.  R.  Co.,  7  Bosw. 
OV.  K)437. 

10.  Rifling  on  fVeight  train  against 
rules  and  without  paying  fare.— One 
who  rides  without  paying  fare  in  the  ca- 
boose of  a  freight  train,  by  invitation  or 
license  of  the  conductor,  cannot  recover 
against  the  company  for  personal  injuries 
caused  by  a  collision  with  another  train. 
Powers  V.  Boston  &^  M.  R.  Co.,  153  Mass. 
188,  26  N.  E.  Rep.  446. 

A  rule  forbidding  the  carrying  I  passen- 
gers upon  freight  or  construction  trains 
without  a  pass  does  not  apply  only  to  pas- 
sengers paying  fare,  but  applies  to  a  former 
employ^  riding  on  a  freight  train  by  invita- 


tion of  the  conductor.  Powers  v.  Boston 
&•  AI.  R.  Co.,  153  Mass.  188,  26  A'.  E.  Rep. 
446. 

2.  Collisions  Bctvuen  Trains  and  Street- 
cars. 

20.  Genetally.— In  an  action  against  a 
street-railway  company  and  a  railroad  com- 
pany for  injuries  sustained  by  reason  of  a 
collision  between  a  street-car  and  a  railroad 
train,  it  appeared  that  a  flat-car  was  being 
backed  by  an  engine  about  the  time  the 
gates  at  a  crossing  were  being  shut,  and 
that  the  street-car  was  upon  tiie  track, 
being  unable  to  get  off  by  reason  of  the 
closing  of  the  gate.  Held,  that  the  street- 
railway  company  was  liable  if,  before  pass- 
ing on  the  track,  it  was  apparent  to  the 
driver  that  the  gate  was  down  on  the  fur- 
ther side  of  the  crossing,  but  that  if  the 
flagman  of  the  railroad  company  saw,  or 
could  have  seen,  the  street-car  before  clos- 
ing the  gate,  notwithstanding  the  negligent 
conduct  of  the  driver,  both  companies  were 
liable.  Downey  v.  Philadelphia  &•  R  R. 
Co.,  {Pa.)  58  Am.  &»  Eng.  R.  Cas.  594,  29 
Ail.  Rep.  126. 

21.  Railroad  and  street-car  com- 
panies are  both  liable,  when. — An  ac- 
tion may  be  maintained  against  a  railroad 
company  and  a  street-railway  company 
jointly  for  an  injury  caused  by  a  collision 
between  a  street-car  and  a  railroad  train  at 
a  grade  crossing.  Downey  v.  Philadelphia 
&*  R.  R.  Co.,  {Pa.)  58  Am.  &*  Eng.  R.  Cas. 
594,  29  Atl.  Rep.  126. 

Where  a  train  of  cars  on  a  steam  railroad 
collides  with  a  street-car  at  a  grade  cross- 
ing, and  a  passenger  in  the  street-car  is  in- 
jured, both  companies  are  answerable  to  the 
passenger,  if  they  were  both  negligent,  and 
the  passenger  may  maintain  his  suit  against 
either.  If  the  collision  was  the  result 
wholly  of  the  negligence  of  the  street-car 
company,  the  railroad  company  is  not  lia- 
ble. O' Toole  V.  Pittsburgh  6-  Z.  E.  R.  Co., 
158  Pa.  St.  99,  27  Atl.  Rep.  yyj. 

A  passenger  on  a  street-car  was  injured 
through  the  concurrent  negligence  of  the 
street-car  company  and  a  railroad  company. 
He  sued  both  companies  jointly,  and  the 
jury  returned  a  verdict  against  both,  with 
a  verdict  over  for  the  same  amount  in  favor 
of  the  street-car  company  against  the  rail- 
road company.  Held,  both  being  at  fault, 
that  one  company  could  not  recover  from 
the  other.     Texas  &*  P.  R.  Co.  v.  Doherty, 
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4  Tex.  App.  {Civ.  Cas.)  231,  15  5.  W.  Rep. 

44- 

22.  Burden  of  proof.*— A  passenger 
upon  a  horse-car  having  been  injur-id  by 
reason  of  a  collision  of  the  car  with  a  steam- 
engine  at  a  railway  crossing,  in  an  action 
against  both  tlie  horse-car  company  and  the 
steam-car   company,  charging   concurrent 
negligence,  the  burden  is  upon  the  horse- 
car  company  to  show  proper  care  and  upon 
the  plaintiff  to  show  negligence  upon  the 
pj  rt  of  the  steam-car  company.     Central 
Pass.  R.  Co.  V.  Kuhn,  32  Am.  5f  Eng.  R. 
Cas.  16,  86  Ky.  578,  6  S.  W.  Rep.  441.— Dis- 
approving Curtis  z/.  Rochester  &  S.  R.  Co., 
18  N.  Y.  534. 

23.  Passenger's  negligencet— Duty 
to  look  and  listen.— A  passenger  in  a 
street-car  approaching  a  grade  crossing  of 
a  railroad  is  under  no  obligation  to  look  out 
and  listen  for  approaching  locomotives  and 
to  jump  off  the  car  in  apprehension  of  a 
possible  collision.  0 '  Toole  v.  PittsburghSr' 
L.E.R.  Co.,  158  Pa.  St.  99,  27  Atl.  Rep. 
737. — Distinguishing  Dean  v.  Pennsylva- 
nia R.  Co.,  129  Pa.  St.  514. 

3.  Collisions  Between  Street-cars. 

24.  Generally. — Where  one  street-car 
IS  approaching  a  point  where  the  track  of 
another  company  passes  and  a  cnr  is  al- 
ready on  the  crossing,  the  person  in  charge 
of  the  former  must  so  manage  his  car  as  to 
avoid  a  collision,  regardless  of  the  speed  of 
the  other.  Chicago  City  R.  Co.  v.  McLaugh- 
lin, 40  ///.  App.  496. 

Where  the  plaintiff's  own  evidence  shows 
the  operation  of  causes  beyond  the  control 
of  the  carrier,  as  the  presence  of  vis  major 
or  the  tortious  acts  of  a  stranger  tending  to 
produce  the  accident,  the  plaintiff,  in  order 
to  make  out  a  prima-facie  case,  will  gener- 
ally be  obliged  to  go  further  and  prove  the 
actual  concurrence  of  the  negligence  of  the 
defendant  as  an  operating  and  efficient 
cause,  or  that  by  the  exercise  of  due  dili- 
gence tiie  accident  might  have  been  avoided. 
Smith  V.  St.  Paul  City  R.  Co.,  16  Am.  <S- 
Eng.  R.  Cas.  310,  32  A/inn.  i,  50  Am.  Rep. 
550,  18  A^.  IV.  Rep.  827. 

Where  two  street-railroad  companies  are 
jointly  negligent  in  producing  a  collision 
which  injures  a  passenger,  the  comparative 

•  See  also  ante,  14. 
t  See  also  ante,  7-9. 


degrees  of  negligence  between  the  two  can- 
not be  considered  as  affecting  the  liability 
of  either;  so  when  one  company  is  shown  to 
have  been  negligent  the  other  company 
cannot  complain  because  the  complaint  was 
not  dismissed  as  to  it.  Schneider  v.  Second 
Ave.  R.  Co.,  15  A'.  K.  Supp.  556. 

If  one  injured  by  a  collision  of  the  cars  of 
two  street-railroad  companies  was  a  passen- 
ger of  one  company  and  brings  his  action 
against  the  other,  he  must  prove  tha;  the 
latter  alone  was  chargeable  with  tiie  negli- 
gence in  consequence  of  which  the  injury 
occurred.  People's  Pass.  R.  Co.  v.  Lauder- 
bach,  (Pa.)  26  Am.  6-»  Eng.  R.  Cas.  166,  3 
Atl.  Rep.  672. 

25.  Evidence  and  its  sufficiency.— 
In  an  action  by  a  passenger  of  one  street- 
car company  against  another  for  injury 
caused  by  a  collision  between  both,  he  must 
prove  negligence  against  the  defendant,  not 
presumption  of  negligence  arising  against 
such  carrier  fro.-n  the  fact  of  the  injury. 
The  defendant  would  be  entitled  to  an  in- 
struction of  this  nature,  and  a  general  in- 
struction that  plaintiff  must  make  out  his 
case  by  a  preponderance  of  evidence  is  not 
equivalent  thereto.  Tompkins  v.  Clay  St. 
Hill R.  Co.,  18  Am.  6-  Eng.  R.  Cas.  144,  66 
Cal.  163,  4  Pac.  Rep.  1165. 

In  an  action  against  a  city  street-railway 
company  to  recover  damages  for  negligently 
colliding  with  a  horse-car  at  an  intersection 
of  the  tracks  and  thereby  causing  the  death 
of  the  plaintiff's  intestate,  it  is  competent  to 
show,  as  bearing  on  the  question  of  negli- 
gence, that  defendant's  grip-car  was  not  so 
near  the  crossing  when  the  horse-car  was 
crossing  the  cable  track  as  to  make  it  im- 
possible to  stop  before  it  came  in  contact 
with  the  horse-car.  Chicago  City  R.  Co.  v. 
McLaughlin,  146  ///.  353,  34  A^.  E.  AV/.  796. 
Wi)ere  two  street-car  companies  are  sued 
jointly  to  recover  for  injuries  received  in  a 
collision,  it  is  error  to  allow  one  company  to 
contradict  the  evidence  of  the  driver  of  the 
car  of  the  other  by  showing  contradictory 
statements ;  but  where  such  evidence  is  in- 
troduced over  the  plaintiff's  objection  it 
should  not  affect  his  recovery.  Schneider 
v.  Second  Ave.  R.  Co.,  15  A^.  Y.  Supp.  556. 

Plaintiff  proved  that  the  firm  in  which  K., 
defendants  testator,  was  a  partner  was  en- 
gaged in  the  b.pv.cry  business;  that  the 
truck  had  the  ♦"iin-name  on  it;  that  many 
trucks  of  the  -ame  kind  were  employed  in 
its  business ;  that  the  truck  was  loaded  with 
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■ale  barrels  at  the  time  of  the  accident,  and 
was  engaged  in  delivering  ale  from  the 
brewery  of  the  firm.  Ne/ti,  the  evidence 
Wits  sufficient  to  authorize  a  finding  that  the 
truck  belonged  to  defendant's  firm,  and  that 
the  driver  was  in  its  employ  when  the  truck 
collided  with  a  street-car.  Seaman  v.  Koeh- 
lor,  122  N.  V.  646,  25  N.  E.  Rep.  353,  33  N. 
Y.  S.  A'.  729. 

2U.  Presumption  of  negligence.— 
Where  the  cars  of  two  street-car  companies 
have  equal  rights  at  a  point  where  their 
tracks  cross,  proof  that  the  rear  end  of  one 
car  is  struck  by  the  front  end  of  another, 
unexplained,  raises  a  presumption  of  negli- 
gence in  the  management  of  the  colliding 
car.  Chicago  City  R.  Co.  v.  McLaughlin,  40 
///.  App.  496. 

Where  an  injury  occurs  to  a  passenger 
through  a  defect  in  the  construction  or 
working  or  management  of  the  vehicle,  or 
anything  pertaining  to  the  service  which 
the  carrier  ought  to  control,  a  presumption 
of  negligence  arises  from  the  happening  of 
the  accident ;  and  upon  such  proof  the  bur- 
den will  devolve  upon  the  defendant  to  ex- 
onerate himself  by  showing  the  existence  of 
causes  beyond  his  control,  unless  evidence 
thereof  appears  as  part  of  plaintiff's  own 
case.  Smith  v.  St.  Paul  City  R.  Co.,  16  Am. 
&*  Eiig.  R.  Cas.  310,  32  Minn.  \,  yi  Am.  Rep. 
550,  18  TV.  W.  Rep.  827.— Quoting  Scott  v. 
London  Dock  Co.,  3  H.  &  C.  597. 

27.  Company's  negligence  is  a 
question  of  fact.— Where  two  street  rail- 
ways cross  each  other  at  right  angles  and  a 
collision  occurs  between  cars  of  the  two 
roads,  it  appearing  from  the  evidence  that 
the  driver  or  gripman  of  either  car  could 
have  seen  the  approach  of  the  other  in  time 
to  avoid  a  collision  by  stopping  his  own 
car,  tlie  qnestion  of  culpable  negligence,  in 
either  or  both,  is  properly  left  to  the  jury. 
Kill  tiler  V.  Lindell  R.  Co.,  29  Mo.  App.  502. 

Plaintiff,  a  passenger  in  one  of  the  cars  of 
defendant,  the  S.  A.  R.  R.  Co.,  was  injured 
by  a  collision  of  the  car  with  one  belonging 
to  defend;mt,  the  H.,  W.  S.  &  P.  F.  R.  R. 
Co.,  whose  track  crossed  that  of  the  former 
company.  In  an  action  to  recover  dam- 
ages plaintiff's  evidence  was  to  the  effect 
tliat  the  driver  of  the  car  in  which  he  was, 
when  within  sixty-five  feet  of  the  crossing 
of  the  two  tracks  could  see  the  other  track 
west,  the  direction  whence  the  car  thereon 
was  approaching,  seventy-five  feet  from  the 
intersection,   and    when    within    forty  feet 


could  see  one  hundred  and  forty  feet  west ; 
he  was  driving  at  about  six  miles  an  hour. 
Held,  that  the  question  as  to  the  negli- 
gence of  the  driver,  in  not  stopping  the  car, 
was  properly  submitted  to  the  jury.  Schnei- 
der V.  Second  Ave.  R.  Co.,  1 33  N.  V.  583,  30 
A'.  E.  Rep.  752,  44  N.  Y.  S.  R.  680  :  revers- 
ing on  other  grounds  27  J.  &*  S.  536,  39  A^. 
Y.  S.  R.  370,  x'^N.  Y.  Supp.  556. 

A  passenger  was  injured  while  on  a  street- 
car by  the  car  on  another  line,  where  their 
tracks  crossed,  colliding  with  his.  It  ap- 
peared that  the  colliding  car  was  on  a  down- 
grade anc  the  driver  called  to  the  other  that 
his  car  was  unmanageable ;  but  there  was 
evidence  showing  that  a  brake  was  broken 
through  a  flaw  therein,  and  that  there  was 
a  rear  brake  by  which  the  car  might  have 
been  stopped  had  it  been  applied,  if  there 
had  been  a  conductor  to  do  so.  Held,  suf- 
ficient proof  of  negligence  on  the  part  of 
the  colliding  car  to  justify  a  submission  to 
the  jury,  Schneider  v.  Second  Ave.  R.  Co., 
15  N.  Y.  Supp.  556,  27  /.  <&-  S.  536,  39  A^. 
Y,  S.  R.  yj  ;  reversed  on  other  grounds  in  133 
A^.  Y.  583,  30  A^.  E.  Rep.  752,  44  A^.  Y.  S. 
R.  680. 

28.  Instructions. — Plaintiff  sued  for 
damages  for  an  injury  resulting  from  a  col- 
lision of  defendants'  car  with  another  car. 
/^i-Zf/,  the  judge  correctly  charged  the  jury, 
that  if  they  believed  there  was  gross  neglect 
or  carelessness  or  want  of  skill  on  the  part 
of  the  servants  of  the  company,  then  it  was 
for  them  to  assess  the  damage,  for  such  an 
amount  as  they  might  deem  the  circum- 
stances of  the  case  justified.  Varillat  v. 
A'e^v  Orleans  &^  C.  R.  Co.,  10  La.  Ann.  88. 

III.  INJURIES  TO  EMPLOTES.« 

29.  Company's  negligence,  gener- 
ally.— Men  in  charge  of  a  construction 
train  left  the  rear  car  across  the  track  of 
another  r  ^ad,  and  a  special  train  not  run- 
ning on  schedule  time  collided  therewith. 
Hela,  that  those  in  charge  of  the  construc- 
tion train  were  not  free  from  negligence,  as 
they  had  no  occasion  to  obstruct  the  track 
at  the  time.  Albert  v.  Sweet,  42  Am.  &• 
Eng.  R.  Cas.  216,  Ii6  A^.  Y.  363,  22  A^.  E, 
Rep.  762,  26  A^.  Y.  S.  R.  738 ;  affirmittg  3 
^V.  Y.  S.  R.  738.  And  see  also  Fletcher  v. 
Boston  &■'  M.  R.  Co.,  i  Allen  {Mass.)  9. 

30. at  the  crossing  of  two  rail- 

roacls.f- A  company  which  fails  to  stop  a 

*  Consult  also  title  Employes,  Injuries  to. 
f  See  also  anle,  4. 
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train  on  approaching  a  crossing  of  another 
road  is  liable  for  the  death  of  a  brakeman 
on  such  other  road  killed  in  the  ensuing 
collision,  where  the  deceased  was  not  guilty 
of  contributory  negligence.  Riclmicnd  &■* 
D.  R.  Co,  V.  Freeman,  97  Ala.  289,  1 1  So. 
Rep.  800. 

The  plaintiff,  a  conductor  of  a  Grand  T. 
railway  train,  was  injured  while  his  train 
was  crossing  the  track  of  the  defendants' 
railway  on  a  level  by  the  defendants'  train 
running  into  it.  On  approaching  the  cross- 
ing the  defendants  attempted  to  stop  their 
train  by  the  air-brakes,  but.  owing  to  tiie 
bursting  of  a  tube,  they  failed  to  act,  and 
although  every  effort  was  made  to  stop  the 
train  with  the  hand-brakes  and  by  revers- 
ing the  engine,  a  collision  occurred.  It  was 
shown  that  these  brakes  were  the  best 
known  appliance  for  stopping  trains;  that 
they  were  in  common  use  on  railways;  that 
they  had  been  properly  examined  and 
tested  during  the  day;  and  that  the  defect 
arose  from  no  want  of  care  on  the  part  of 
the  defendants.  Held,  that  the  plaintiff  was 
entitled  to  recover.  Brojvn  v.  Great  Western 
R.  Co.,  2  Ont.  Api).  64 ;  affirming  40  U.  C. 
Q-  B.  333. 

31.  Xof^Iigeiicc  must  >)c  tlio  proxi- 
mate cause— The  putting  of  a  freight  car 
in  motion  at  a  place  where  men  are  known 
to  be  or  where  it  is  known  they  may  be 
passing,  without  a  brakeman  upon  it,  and 
without  other  means  of  controlling  its 
momentum,  is  evidence  tending  to  prove 
negligence  ;  but  whether  it  is  sufficient  evi- 
dence thereof  is  a  question  of  fa'-.t  for  the 
jury  to  determine.  It  is  immaterial  when 
the  act  of  causation  of  the  motion  of  the 
freight  car  was  begun.  If  the  company  put 
it  in  motion  before  the  plaintiff  commenced 
to  remove  the  hand-car,  and  continued  to 
move  it  until  it  struck  the  plaintiff,  the 
striking  was  none  the  less  the  immediate 
act  of  the  defendant.  Lake  Shore  Sf  M.  S. 
R.  Co.  v.  H-mdt,  140  ///.  525.  30  jV.  E.  Rep. 
458  ;  affirming  41  ///.  App.  220. 

A  special  train  had  been  sent  out  without 
any  notice  to  those  in  charge  of  a  shifting- 
engine  at  a  certain  station,  and  the  en- 
gineer of  whic;i,  seeing  the  special  ap- 
proaching and  a  collision  inevitable,  jumped 
from  his  engine.  The  collision  sent  the 
shifting-engine  forward  with  increased  speed 
unattended,  and  it  ran  into  another  engine 
and  killed  a  fireman  thereon.  Held,  suf- 
ficient to  justify  a  finding  that  the  accident 


was  the  direct  result  of  starting  the  uncon- 
trolled shifting-engine.  Nary  v.  New  York, 
O.  <S-  W.  R.  Co.,  29  A".  Y.  S.  R.  630.  55  Hun 
612,  9  A'^  Y.  Supp.  153  ;  affirmed  in  125  N. 
Y.  759,  mem.,  36  A^.  Y.  S.  R.  loio. — AP- 
PLYING Lowery  v.  Manhattan  R.  Co.,  99  N. 
Y.  158.  Distinguishing  Ryan  v.  New 
YorkC.  R.  Co.,  35  N.  Y.  210. 

31i. and  is  a  question  of  fact.— 

In  an  action  to  recover  damages  for  alleged 
negligence,  causing  the  death  of  VV.,  plain- 
tiff's intestate,  it  appeared  that  the  death 
resulted  from  a  collision,  in  the  night  time, 
between  a  freiglit  train  upon  which  W.  was 
employed  as  fireman  and  an  engine  left 
standing  on  defendant's  main  track,  in  vio- 
lation of  one  of  its  rules,  by  its  engineer 
while  waiting  for  orders.  There  was  evi- 
dence that  said  engineer  and  other  en- 
gineers had  for  at  least  a  year  been  in  the 
habit  of  frequently  disobeying  said  rule. 
The  complaint  was  dismissed.  Held,  error  ; 
that  the  question  of  defendant's  negligence 
should  have  been  submitted  to  the  jury. 
W/iit taker  v.  Delaware  &*  H.  Canal  Co.,  126 
A^.  Y.  544,  27  A^.  E.  Rep.  1042,  38  A^.  Y.  S. 
R.  523 ,  affirming  58  Hun  606,  34  N.  Y.  S, 
R.  822,  II  A^.  Y.  Supp.  914.  And  see  also 
Lake  S/iore  &*  M.  S.  R,  Co.  v.  Hundt,  140 
///.  525,  30  A^.  E.  Rep.  458  ;  affirming  41  ///. 
App.  220. 

33.  Sufficiency  of  proof  of  ne8:li- 
ffcnce. — In  an  action  by  a  servant  for  an 
injury  received  while  using  a  hand-car,  by 
running  a  freight  car  onto  the  hand-car, 
the  declaration  alleged  that  the  plaintiff  was 
in  the  act  of  removing  the  hand-car  when 
the  freight  car  was  switched  upon  him.  The 
evidence  tended  to  show  that  tlie  car  doing 
the  damage  was  "  kicked  "  or  switched  onto 
the  track  when  the  injury  was  received. 
Hild,  that  there  was  evidence  in  support  of 
the  charge  of  negligence.  Lake  Skore  6^* 
Af.  S.  R.  Co.  v.  Hundt,  140  HI.  525,  30  A'.  E. 
Rep.  458  ;  affirming  41  ///.  App.  220. 

The  mere  fact  of  a  collision  of  trains  does 
not  establish  a  presumption  of  negligence 
on  the  part  of  the  company  in  favor  of  its 
employes,  such  a  presumption  existing  only 
in  favor  of  passengers.  Smitk  v.  Missouri 
Pac.  R.  Co.,  1 1 3  Mo.  70,  20  S.  IV.  Rep.  896. 

Tiie  depot  agent  of  one  road  was  also  the 
telegraph  operator  and  flagman  of  another 
road  which  crossed  the  former.  As  a  train 
approached  on  one  road  and  was  slow- 
ing for  a  stop,  the  agent  displayed  the 
signal  indicating  that  the  track  was  clear, 
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and  at  the  moment  ^  train  was  seen  ap- 
proaching on  the  other  road,  which  was 
behind  time,  but  the  agent  knew  when  it 
left  the  station,  seven  miles  distant.  The 
agent  signaled  the  second  train  to  stop,  and 
then  again  signaled  the  first  train  to  pro- 
ceed. Both  trains  moved  on,  and  when 
the  danger  signal  was  given  to  both  they 
were  too  near  to  avoid  a  collision,  and  an 
enfjineer  on  the  second  train  approaching 
\v  IS  killed.  Held,  sufficient  to  show  that  it 
was  gross  negligence  oi:  the  part  of  the 
agent,  under  tlie  circumstances,  to  signal 
the  first  train  to  move  on ;  and  it  could  not 
be  held  as  a  matter  of  law  tiiat  the  deceased 
saw  the  danger  signal  first  given  to  his 
train,  and  if  he  did  he  m'ght  have  been  de- 
ceived by  the  second  signal  to  *.he  first 
train,  mistaking  k  as  a  signal  tc  his  train 
to  move  on.  IVood  v.  Nciu  York  C.  &•  H. 
R.  R.  Co.,  70  N.  y.  195,  18  Am.  Ry.  Rep. 
548. 

Ill  an  action  by  a  brnkeman  against  his 
company  for  damages  resulting  from  a  col- 
lision caused  by  an  unattached  freight  car 
getting  upon  and  obstructing  the  main 
track,  where  evidence  shows  that  the  freight 
car  had  been  left  on  a  level  side-track  with 
brakes  properly  set ;  that  a  train  iiad  passed 
safely  about  an  hour  and  a  quarter  before ; 
that  the  night  was  dark  and  stormy,  and  a 
violent  thunder-storm  was  raging,  'vjth  a 
high  wind  previous  to  and  at  the  time  or' 
the  accident ;  and  the  only  reasonable  in- 
ference was  tiiat  the  car  was  blown  onto 
tiie  main  track  by  the  wind— there  is  not 
evidence  to  warrant  a  finding  by  the  jury 
that  the  agent  at  the  depot  couid  have  dis- 
covered the  obstruction  in  time  to  avert  the 
collision.  Toner  v.  C/u'cago,  M.  (S>*  St.  P.  R. 
Co.,  28  Am.  &*  Eng.  R.  Cas.  449,  31  Am.  &• 
Eng.  R.  Cas.  320.  69  Wis.  188,  31  A'.  W. 
Rep.  104,33  ^-  ff'  AV/.  433.— Distinguish- 
ING  Hulehan  v.  Green  Bay,  W.  &  St.  P.  R. 
Co.,  68  Wis.  520. 

34.  Duty  to  iiotif>'  conductor.— 
Where  it  is  the  duty  of  the  conductor  of  a 
construction  train,  under  his  orders  and  the 
general  rules  of  the  company,  to  hold  his 
train  until  a  certain  passenger  train  has 
passed,  it  is  not  necessary  to  notify  the 
conductor  that  the  passenger  train  is  be- 
hind time.  Chicago  &»  A.  R.  Co.  v.  Afc- 
Donald,  21  ///.  App.  409. 

Where  a  freight-train  running  wild  is 
given  orders  to  leave  a  certain  station  ahead 
of  a  following  passenger  train,  which  was 


only  a  few  minutes  behind  and  was  making 
up  lost  time  with  no  limitation  as  to  speed, 
common  prudence  requires  that  it  should  be 
made  certain  that  the  conductor  of  the  pas- 
senger train  should  have,  before  he  left  tlie 
station,  an  order  in  writing  notify ii>g  him 
of  tlie  condition  of  the  preceding  freight, 
and  the  time  when  it  left,  and  specially  di- 
recting him  to  look  out  for  this  train  and 
restrain  the  speed  of  his  own  train.  The 
jury  having  found  that  the  failure  to  give 
this  order  was  culpable  negligence,  tiie 
court  will  not  disturb  their  verdict.  Chi- 
cago, B.  Gr'  Q.  R.  Co.  V.  McLallen,  84  ///.  109, 
16  Am.  Ry.  Rep.  425. 

35.  Employed  contributory  neg- 
ligciice. — An  engineer  who  was  killed  in 
a  collision  at  a  railway  crossing  had  a  right 
to  rely  upon  the  performance  by  those  in 
charge  of  the  other  train  of  every  act  im- 
posed on  them  by  law ;  and  where  the 
statute  required  them  to  stop  within  100 
feet  of  the  crossing,  it  was  proper  to  pre- 
sume that  they  would  do  so.  In  an  action  for 
damages  on  account  of  the  death  of  plain- 
tiff's intestate,  negligence  cannot  be  imputed 
to  the  deceased  on  account  of  his  failure  to 
anticipate  culpable  negligence  on  the  part 
of  defendant's  employes  ,  but  it  was  tiie 
duty  of  the  deceased  to  look  out  for  an  ap- 
jjioaching  train,  notwithstanding  his  train 
had  the  right  of  way  by  law,  and  it  was 
culpable  negligence  in  the  defendant's  em- 
ployes not  to  accord  it  to  him,  and  not- 
withstanding he  might  presume  they  would 
not  violate  their  legal  obligation.  He  could 
not  indulge  a  presumption  that  the  other 
company  would  comply  with  the  law,  where 
the  facts  reasonably  indicated  that  they 
would  not.  Rirmingham  Mineral  R.  Co.  v. 
Jacobs,  {Ala.)  55  Am.  Sr*  Eng.  R.  Cas.  299, 
13  So.  Rep.  408. 

The  rule  that  an  engineer  in  charge  of  an 
engine  propelling  a  passenger  train  should 
exercise  more  care  than  an  engineer  in 
charge  of  an  engine  propelling  a  freight 
train  has  no  application  to  this  case,  and 
cases  of  this  character,  if  ever  true.  Bir- 
mingham Mineral  R.  Co.  s.  Jacobs,  (Ala.)  55 
Am.  &->  Eng.  R.  Cas.  299,  1 3  So.  Rep.  408. 

If  the  theory  of  the  plaintiff  is  correct,  the 
facts  to  sustain  which  the  jury  found  to  be 
proved,  he  was  not  chargeable  with  negli- 
gence in  not  avoiding  the  collision  which 
caused  the  injury,  from  the  fact  that  in  ap- 
proaching a  station  three  miles  from  the 
place  of  the  collision  his  train  (he  being  en- 
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gineer)  was  running  at  a  rate  of  speed  so 
high  that  the  train  was  not  then  under  his 
control,  no  accident  having  occurred  there, 
and  it  not  appearing  that  the  collision  oc- 
curred by  reason  of  the  speed  at  which  the 
train  was  then  running.  Georgia  Pac.  R. 
Co.  V.  Bowers,  86  Ga.  22,  12  S.  E.  Rep.  182. 

A  compliance  with  the  duty  of  giving  the 
statutory  signals  before  crossing  another 
road  will  not  relieve  an  engineer  from  the 
duty  of  keeping  his  train  under  such  con- 
trol as  to  enable  him  to  stop  it  in  time  to 
avoid  a  collision  with  another  train  at  the 
crossing;  and  his  failure  so  to  do  is  not  ex- 
cused by  reason  of  the  greater  rate  of  speed 
at  which  the  other  train  is  being  run,  which 
constitutes  the  only  difference  in  the  negli- 
gent conduct  of  the  two  engineers.  Kelly 
V.  Duluth,  S.  S.  <S-  A.  R.  Co.,  92  Ahc/t.  19, 
52  A^.  IV.  Rep.  81. 

The  freight  train  had  been  ordered  to  run 
into  the  yard  at  the  station  where  the  acci- 
dent happened  ahead  of  the  schedule  time, 
and  was  running  at  the  time  from  seven  to 
ten  miles  an  hour;  the  night  was  dark  and 
foggy  ;  the  engineer  of  the  engine  drawing 
the  train  testified  that  he  gave  the  usual 
signal  of  the  train's  approach  by  a  sharp 
whistle  about  a  half  mile  from  the  yard 
and  rang  his  bell  continuously;  that  he 
kept  a  sharp  lookout  for  objects  on  the 
track  ahead  ;  that  the  stationary  engine  had 
no  light  which  could  be  seen,  and  he  did 
not  see  it  until  he  arrived  within  sixty  or 
seventy  feet  of  it,  when  he  discovered  it  by 
the  reflection  of  his  own  headlight,  when  it 
was  too  late  to  stop  the  train  or  for  him  or 
the  deceased,  a  fireman,  who  was  engaged 
in  the  performance  of  his  duties,  to  escape. 
//eld,  that  neither  the  engineer  nor  the 
deceased  was  chargeable  with  negligence. 
li'/i  it  taker  v.  /Maware  6^"  //.  Canal  Co.,  126 
A'.  J'.  544.  27  N.  K.  Rfp.  1042,  38  A.  Y.  S.  R. 
523 ;  affirming  58  /fun  606,  34  A^.  V.  S.  R. 
822,  II  A^.  Y,  St/pp.  914. 

;i«. u  question  of  fact.— Plamtiff, 

a  locomotive  engineer  of  one  of  defendant's 
passenger  trains,  was  injured  by  a  collision 
of  his  train  with  freight  cars  which  a  switch- 
ing-crew were  running  on  the  main  track, 
on  the  time  of  plaintiff's  train,  contrary  to 
the  rules  of  the  company.  Held,  that,  upon 
the  evidence,  it  was  a  question  for  the  jury 
whether  plaintiff  was  guilty  of  contributory 
negligence  in  not  keeping  a  proper  lookout 
for  obstructions  on  the  track ;  also  that 
plaintiff  did  not  assume  the  risks  incident 


to  such  negligent  obstruction  of  the  track 
by  other  employes,  merely  because  he  en- 
tered defendant's  service  with  knowledge 
that  they  might  be  negligent  in  that  respect, 
and  that  the  company  had  adopted  rules 
regulating  the  conduct  of  engineers  for  the 
purpose  of  preventing,  as  far  as  possible, 
collisions  in  such  cases.  Nail  v.  Chicago, 
B.  6-  A^  R.  Co.,  46  Minn.  439,  49  A'.  W. 
Rep.  239. 

The  brakeman  on  a  passenger  train  was 
injured  in  a  collision  with  a  freight  train. 
It  was  in  evidence  that  it  was  the  duty  of 
the  flagman  to  stop  the  freight  train  in 
time  to  allow  the  passenger  train  to  take  a 
certain  switch  ;  that  the  flagman  did  make 
some  signal  to  the  freight  train,  and  at  once 
signaled  the  passenger  train  to  move  up, 
but  that  both  trains  advanced,  causing  the 
injury,  //eld,  sufficient  evidence  to  justify 
a  submission  to  the  jury  as  to  the  compe- 
tency of  the  flagman,  and  the  negligence  of 
the  company  in  retaining  him  in  its  employ. 
Bossout  V.  Rome,  IV.  &*  O.  R.  Co.,  32  A^.  Y. 
S.  R.  884,  10  vV.  V.  Stipp.  602,  57  Hun  589; 
affirmed  in  126  N.  Y.  646,  mem.,  37  A^.  Y.  S. 
R.  962. 

It  was  claimed  on  the  part  of  defend- 
ant that  the  company's  rules  forbade  a  train 
from  running  through  a  yard  at  a  greater 
speed  than  four  miles  an  hour,  //eld,  that, 
assuming  there  was  evidence  of  such  a  rule, 
it  was  not  clear  that  the  rate  of  speed,  or 
any  want  of  care  or  caution  in  runtiing  the 
f  I  eight  train,  contributed  to  the  accident, 
and  that  the  question  should  have  been 
submitted  to  the  jury.  Whitlaker  v.  Del- 
aware &^  //.  Canal  Co.,  126  A'.  Y.  544,  27  A^. 
/i.  Rep.  1042,  38  A'.  Y.  S.  A",  523 ;  affirming 
58  //un  606,  34  A^.  F.  S.  R.  822,  II  A^.  Y. 
Supp.  914. 

If  the  speed  of  a  train  be  so  checked  that 
when  it  came  to  the  stopping  post,  near 
where  two  railroad  tracks  crossed,  the  en- 
gineer had  it  under  complete  control  and 
could  see  if  a  train  was  approaching  on  the 
other  road  as  readily  as  though  his  engine 
was  brought  to  an  absolute  stand-still,  then 
it  cannot  be  said,  as  a  matter  of  law,  that 
the  failure  of  the  engineer  to  come  to  a  full 
stop  was  any  act  of  negligence  contributing 
to  a  collision.  Kansas  City,  Ft.  S.  6>»  M. 
R.  Co.  V.  McDonald,  51  /'ed.  Rep,  178,  4  U. 
S,  App.  S63,  2  C.  C.  A.  153. 

The  mere  facts  that  an  engineer  running 
a  train  upon  a  railroad,  after  seeing  a  signal 
to    stop  and  after  reversing   his   engine, 
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might,  with  probable  safety  to  himself,  have 
gotten  oR  from  his  locomotive  before  its 
collision  with  another  train  then  approach- 
ing, and  that  he  remained  at  his  post,  grasp- 
ing the  reversing-lever  and  throttle  until 
the  collision  occurred,  will  not  just'.y  the 
court  in  holding,  as  matter  of  law,  that  he 
was  negligent.  Cottrill  v.  Chicago,  M.  &* 
St.  P.  K.  Co.,  47  IV/s.  634.  3  A\  IV.  Rep.  yj6. 

37.  Instructions. —  When  the  injury 
is  charged  to  be  the  result  of  negligence  of 
an  agent  of  the  defendant  companies  in 
operating  a  semaphore,  or  signal,  at  the  in- 
tersection of  the  two  roads,  a  clause  in  an 
instruction  for  the  plaintiflf,  that  "  if  the 
jury  find  from  the  evidence  that  said  col- 
lision occurred  solely  by  reason  of  gross 
negligence  of  one  N.  E.  T.  (the  agent)  in 
operating  the  semaphore" — held,  not  open 
to  the  objection  that  it  assumed  as  true 
the  negligence  of  such  agent.  Chicago  &* 
N.  W.  Ji.  Co.  V.  Snyder,  28  Am.  <S-  Eng. 
R.  Cas.  611,  117  ///.  376,  7  N.  E.  Rep.  604; 
reversing  18  ///.  App.  640. 

In  an  action  against  two  railway  com- 
panies to  recover  for  the  death  of  a  con- 
ductor caused  by  a  collision  of  trains  at  the 
intersection  of  the  two  roads,  the  declara- 
tion alleged  that  the  deceased  conductor, 
and  those  engaged  with  him  under  his 
supervision  in  the  management  of  the  train, 
were  in  the  exercise  of  due  care  at  the  time 
of  the  injury.  The  court  instructed  the 
jury  that  if  they  found,  from  the  evidence, 
that  the  collision  occurred  solely  by  reason 
of  the  gross  negligence  of  the  station  agent, 
wliose  duty  it  was  to  give  signals,  and  that 
the  deceased  was  exercising  due  and  proper 
care  and  diligence,  then  the  plaintiff  might 
recover.  Held,  that  the  instruction  was  er- 
roneous in  omitting  to  require  the  jury  to 
rni!l,  from  the  evidence,  whether  the  engi- 
neer und  others  engaged  in  ojierating  the 
train  were  free  from  negligence,  or  were  ex- 
ercising due  care  at  tlie  time.  Chicago  &• 
A'.  IV.  R.  Co.  V.  Snyder,  28  /////.  &^  Kng.  R. 
Cas.  611,  117  ///.  376,  7  A^.  E.  Rep.  604;  re- 
versing 18  ///.  .Ipf),  640. — Distinguish KD 
IN  Lake  Shore  &  M.  S.  R.  Co.  v.  Parker,  41 
Am.  &  Eng.  R.  Cas.  339,  131  111.  557,  23  N. 
E.  Rep.  237. 


Delivery  by,  after  stoppage  in  transitu,  see 
Carriage  of  Merchandise,  505. 


COLLUSION. 

Among^  bidden,  effect  of,  on  validity  of  fore- 
closure sale,  see  Moktcacks,  28(1. 
As  ground  of  abatement,  sec  Aiiatkmknt,  3. 


COLOR  OF  TITLE. 

As  a  defense  in  ejectment,  see  Ejectment, 
20. 

In  the  law  of  adverse  possession,  see  Ad- 
verse Possession,  6. 


COLORADO. 

Absolute  liability  for  killing  stock  in,  see 
Animals,  Injuries  to,  126  (2). 

Animals  running  at  large  in,  see  An'mals,  In- 
juries TO,  204. 

Constitutional  provisions  in,  relative  to  emi- 
nent domain,  see  Eminent  Domain,  7. 

Constitutionality  of  statutes  of,  relative  to 
condemnation  of  land,  see  Eminent  Do- 
main, 25. 

Deductions  for  benefits  in,  see  Eminent  Do- 
main, 730. 

Double  damages  for  killing  stock,  under 
statute  of,  see  Animals,  Injuries  to, 
59G. 

Operation  of  statute  of,  giving  right  of  action 
for  causing  death,  see  Death  by  Wrong- 
ful Act,  15. 


COLOR-BLINDNESS. 

Statutory  examinations  for,  see  Employes, 
3 ;  Medical  Services,  lO. 


COLORED  PERSONS. 

Ejection  of,  from  car  reserved  for  vi^hite  per- 
sons, see  Stations  and  DErors,  lOlK 

Rights  of,  as  passengers  under  Interstate 
Commerce  Act,  see  Interstate  Commerce, 

1.  Civil  rights  acts  of  conRross.— 

A  provision  in  an  act  of  congress  admitting 
a  railroad  Into  the  District  of  Columbia, 
providing  that  no  person  should  be  excluded 
from  the  cars  of  the  company  on  account 
of  color,  means  that  colored  passengers 
shall  have  equal  accommodations  with 
whites.  Washington,  A.  <S-  G.  R.  Co.  v. 
Rroivn,  17  Wall.  ([/.  S.)  445,  3  Am.  Ry. 
Rep.  413.— Reviewed  in  Quigley  v.  Central 
Pac.  R,  Co.,  5  Sawy.  (U.  S.)  107. 

The  act  of  congress  of  March  1,  1875, 
known  as  the  civil  rights  bill,  is  constitu- 
tional only  when  applied  to  rights  of  citi- 
zens of  the  United  States  as  such,  and  not 
when  applied  to  violations  of  rights  exist- 
ing by  virtue  of  state  citizenship.    Cully  v. 
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I- 


Baltimore  <S-  O.  R.  Co.,  i  Hughes  (U.  S.) 

536. 

The  Civil  Rights  Act  of  March  i,i875,§§i, 
2,  making  it  a  crime  to  refuse  any  one  on 
account  of  race  or  color  the  full  and  equal 
i.ccommodations  and  advantages  of  inns, 
public  conveyances  on  land  and  water, 
theatres  and  other  places  of  public  amuse- 
ment, are  unconstitutional  as  applied  to  the 
states,  not  being  authorized  by  either  the 
ijih  or  14th  amendments  to  the  U.  S.  con- 
stitution. United  States  v.  Stanley,  109  U. 
S.  3,  3  Sup.  0.  Rep.  18. 

A  colored  person  cannot  maintain  an  ac- 
tion, under  the  act  of  March  i,  1875,  known 
as  the  civil  rights  bill,  for  being  excluded 
from  a  car  employed  in  local  travel.  It  is 
only  within  the  power  of  congress  to  legis- 
late for  the  protection  of  the  rights  of  citi- 
zens of  the  United  States  as  such.  Cully 
V.  Baltimore  &*  O.  R.  Co.,  i  Hughes  {U.  S.) 

536. 

A  circuit  court  of  the  United  States,  un- 
der the  civil  rights  act  of  March  i,  1875, 
has  no  jurisdiction  of  a  suit  by  a  colored 
woman  for  being  refused  admittance  to  a 
first-class  coach  as  a  passenger,  where  she 
held  a  lirst-class  ticket,  where  both  plaintiff 
ind  the  company  are  citizens  of  the  same 
state,  and  the  contemplated  journey  was 
between  points  in  the  same  state,  and  where 
there  is  no  allegation  in  the  complaint  that 
the  state  has  denied  plaintiff  the  equal  pro- 
tection of  its  laws,  or  made  or  enforced 
any  law  which  abridges  plaintiff's  privileges 
or  immunities  as  a  citizen  of  the  United 
States.  Smoot  v.  Kentucky  C,  R.  Co.,  13 
Fed.  Rep.  337. 

2. of  LouiHiana. — A  long  line  of 

decisions,  state  and  federal,  maintains  that 
statutes  or  regulations  enforcing  the  separa- 
tion of  the  white  and  colored  races  in  pub- 
lic conveyances  and  in  public  schools — so 
long,  at  least,  as  the  facilities  or  accommo- 
dations provided  are  substantially  equal — 
do  not  abridge  any  privilege  or  immunity  of 
citizens,  or  otherwise  contravene  the  four- 
teenth amendment  of  the  United  States 
constitution.  Ex  parte  Plessy,  58  Am.  <S» 
Eng.  R.  Cas,  550,  45  La.  Ann.  80.  1 1  So. 
AV/.  948.  i9  L.R.  A.  639. 

In  such  matters  equality,  and  not  identity 
or  community  of  accommodations,  is  the 
extreme  test  of  conformity  to  the  require 
mcnts  of  the  amendment.  Ex  parte  Plessy, 
58  AtH.  (S-  Eng.  R.  Cas.  550,  45  La,  Ann.  80, 
II  So.  Rep.  948,  18  L.  R.  A.  639. 


Act  III  of  the  Louisiana  legislature  of 
1890,  regulating  accommodations  of  the 
races  on  railways,  does  not  violate  the  thir- 
teenth amendment  of  the  United  States 
constitution,  because  such  accommodations 
involve  no  badge  of  slavery  or  involuntary 
servitude,  which  is  the  sole  subject  of  that 
amendment.  Ex  parte  Plessy,  58  Am.  &* 
Eng.  R.  Cas.  550,  45  La.Ann.Zo,  n  So. Rep. 
948.  18  Z.  A".  A  639. 

The  regulation  of  domestic  commerce  is 
as  exclusively  a  state  function  as  the  regu- 
lation of  interstate  commerce  is  a  federal 
function.  The  statute  is  an  exercise  of  the 
police  power,  and  expresses  the  legislative 
conviction  that  the  separation  of  the  races 
in  railway  conveyances,  with  proper  sanc- 
tions for  substantial  equality  of  accommo- 
dations, is  in  the  interest  of  public  order, 
peace,  and  comfort.  It  is  a  matter  of  legis- 
lative power  and  discretion  with  which 
courts  cannot  interfere.  Ex  parte  Plessy, 
58  Am.  &*  Eng.  R.  Cas.  550,  45  La.  Ann.  80, 
n  So.  Rep.  948,  18  L.  R.  A.  639. 

A  proper  construction  of  the  statute  does 
not,  as  contended  by  relator,  authorize  a 
conductor  to  assign  a  passenger  to  a  coach 
to  which  his  race  does  not  belong,  nor  does 
it  bind  the  passenger  to  accept  such  wrong- 
ful assignment  nor  exempt  the  officers  from 
action  for  damages  in  case  of  such  wrong- 
ful assignment  and  refusal  to  carry  when 
disobeyed.  The  discretion  vested  in  the 
conductor  to  decide  primarily  the  coach  to 
which  each  passenger  belongs  is  only  the 
necessary  discretion  attending  every  im- 
position of  any  duty,  to  determine  whether 
the  circumstances  under  which  the  duty 
arises  exist.  He  exercises  such  discretion 
at  his  peril,  and  that  of  his  employer.  Ex 
parte  Plessy,  58  Am.  &*  Ens;.  R.  Cas.  550, 
45  La.  Ann.  80,  11  So.  Rep.  948,  18  L.  R.  A. 

639. 

The  Louisiana  act  of  1869,  No.  38,  is  not 
in  conflict  with  the  constitution  of  the 
United  States,  art.  i,  §  8,  nor  with  art.  14 
§  I,  as  it  does  not  undertake  to  regulate 
commerce.  The  first  section  of  the  act 
forbids  those  engaged  in  the  business  of  a 
common  carrier  of  passengers  from  dis- 
criminating against  passengers  on  account 
of  race  or  color.  Neither  does  the  act  de- 
prive any  one  of  life,  liberty,  or  property 
without  due  process  of  law.  Decuir  v. 
Benson,  27  La.  Ann.  i. 

A  carrier  may  make  reasonable  rules  and 
regulations  for  the  government  of  passen- 
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gers,  but  a  regulation  which  discriminates 
against  passengers  on  account  of  race  preju- 
dice is  not  reasonable.  Decutr  v.  Benson, 
27  La.  Ann.  i. 

3. ofMississippI.— The  Mississippi 

Act  of  March  2, 1888,  §  i,  providing  "  ihat  all 
railroads  carrying  passengers  in  this  state, 
other  than  street  railroads,  shall  provide 
equal  but  separate  accommodations  for  the 
wiiite  and  colored  races,  by  providing  two 
or  more  passenger  cars  for  each  passenger 
train,  or  by  dividing  cars  by  a  partition  so 
as  to  secure  separate  accommodations,"  is 
not  in  violation  of  the  constitution  of  the 
United  States,  art.  i,  §  8,  granting  to  con- 
gress the  right  to  regulate  interstate  com- 
merce, when  applied  to  passengers  traveling 
wholly  within  the  state,  though  the  railroad 
may  be  engaged  in  interstate  traffic.  Louis- 
ville, N.  O.  &^  T.  K.  Co.  V.  State,  39  Am.  6- 
Eng.  K.  Cas.  399,  66  Miss,  662,  6  So.  Rep. 
203  ;  affirmed  in  41  Am.  &•  Eng.  R.  Cas.  36, 
133  U.  S.  587.  10  Su/>.  Ct.  Rep.  348.— Dis- 
tinguishing Hall  V.  De  Cuir,  95  U.  S.  485  ; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  118 
U.  S.  557. — Approved  in  Illinois  C.  R.  Co. 
V.  People,  143  III.  434. 

The  Mississippi  Act  of  March  2, 1888,  §  3, 
making  it  a  misdemeanor  for  any  railroad 
company  to  refuse  or  neglect  to  furnish 
separate  but  equal  accommodations  for 
white  and  colored  passengers,  is  valid  and 
enforceable  in  the  state  courts.  Louisville, 
N.  O.  (S-  T.  R.  Co.  V.  State,  39  Am.  (S-  Eng. 
R.  Cas,  399,  66  Miss.  662,  6  So.  Rep.  203 ; 
affirmed  in  41  Am.  &*  Eng,  R,  Cas.  36,  133 
U.  S,  587.  10  Sup.  Ct.  Rep.  348. 

The  Mississippi  act  of  March  2,  1888,  re- 
quiring railru^ds  to  provide  equal  but  sepa- 
rate accommodations  for  white  and  colored 
passengers  within  the  state,  was  not  re- 
pealed by  the  Act  of  March  14,  1888,  §  3, 
known  as  the  "  railroad  supervision  bill." 
Louisville,  N.  O.  &•  T.  R.  Co.  v.  State,  ^gAtn. 
&*  Eng.R.  Gif  .399, 66  Miss.  662, 6  So.  Rep.  203. 

4. of  PeiiiiHylvniilii.— Although 

the  Pa.  Act  1867,  g  38,  was  intended  to  pre- 
vent companies  from  making  distinctions 
between  passengers  on  account  of  race  and 
color,  it  did  not  intend  that  said  companies 
should  be  debarred  from  making  reasonable 
police  arrangements  in  the  management  of 
their  road;  and  if  they  choose  to  designate 
a  particular  car  for  certain  passengers,  they 
are  not  to  be  compelled  to  assign  a  reason 
therefor.  Central  R,  Co.  v.  Gteen,  86  Pa. 
St.  431. 


Where  a  colored  man  and  wife  sued  for 
the  wife's  being  excluded  from  a  car  on  ac- 
count of  color,  and  the  railroad  claimed  the 
exclusion  was  because  the  man  was  smok- 
ing, tlie  court  did  not  invade  the  province 
of  the  jury  by  telling  them  there  was  no 
doubt  about  the  exclusion.  The  jury  were 
left  to  determine  if  it  was  on  account  of  the 
woman's  color.  Central  li,  Co.  v.  Green,  86 
Pa.  St.  421. 

The  penalty  prescribed  by  the  Pennsyl- 
vania act  of  March  22,  1867,  relating  to  the 
exclusion  of  colored  persons  from  the  cars 
of  the  railroad  companies,  is  given  by  way 
of  ni'nishment  to  the  offender  rather  than 
by  way  of  compensation  to  the  party  ag- 
grieved, and  where,  therefore,  several  per- 
sons are  aggrieved  by  the  commission  of  a 
single  offense,  a  recovery  by  one  is  a  bar  to 
recovery  by  the  rest.  Central  R.  Co.  v. 
Green,  86  Pa.  St.  427. 

Before  the  passage  of  the  Pennsylvania 
act  of  March  22,  1867  making  it  an  offense 
for  railroad  compaeiies  to  make  any  distinc- 
tion between  passengers  on  account  of  race 
or  color,  a  railroad  had  a  right  to  assign 
white  and  colored  passengers  to  different 
seats,  but  of  equal  accommodation.  IVest 
Chester  &•  P,  R.  Co.  v.  Miles,  55  Pa.  St.  209. 
— Followed  in  Britton  v.  Atlanta  &  C.  A. 
L.  R.  Co.,  88  N.  Car.  536. 

5.  Discriniiimtioii  n{fninNt,  ffcn- 
ernlly.* — Under  a  statute  which  required 
th  railroad  corporation  to  furnish  two  con- 
venient rooms  at  every  ticket  station  for 
the  comfortable  accommodation  of  pas- 
sengers, and  declares  the  agents  at  these 
stations  to  be  conservators  of  the  peace, 
such  agents,  without  special  direction  from 
the  company,  mav  publish  and  enforce  a 
regulation  assigning  two  rooms  of  equal  ac- 
commodation to  white  and  colored  |)asser)- 
gers  respectively.  Smit/i  v.  Chamberlain, 
38  So.  Car.  529,  17  .S".  E.  Rep.  371.— Quot- 
ing Commonwealth  v.  Power,  7  Mete. 
(Mass.)  596;  Heard  v.  Georgia  R.  Co.,  i  Int. 
Com.  Rep.  314,  493. 

A  station  agent  in  charge  of  railroad 
premises  has  the  power,  as  incident  to  his 
position,  without  the  express  authority  or 


•Rights  of  colored  passengers,  see  note,  18 
L.  R.  A.  ()•?(). 

Discriminatinn  in  transporting  white  and  col- 
ored  passengers,  see  notes,  39  Am.  &  Enr,  R, 
Cas,  .^04;  18  Id.  398. 

Discrlnilnntion  between  passengers  on  ground 
of  race  or  color,  see  note,  41AM.  Dec,  482, 
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ratification  of  the  railroad  company,  to 
make  a  regulation  requiring  white  and  col- 
ored persons  to  purchase  their  tickets  in 
different  rooms,  without  posting  it  or  giving 
previous  formal  notice  thereof.  S/it/i/i  v. 
Chamberlain,  58  Am.  &•  Eng.  K.  Cas.  558, 
38  So.  Car.  529.  17  S.  E.  Rep.  371. 

O.  exeliidiiii;  from  ladies'  car.— 

The  fact  thai  under  the  rules  and  regula- 
tions of  the  company  a  certain  car  has  been 
designated  for  the  exclusive  use  of  ladies, 
and  gentlemen  accompanied  by  ladies,  will 
not  justify  tlie  exclusion  of  a  colored  woman 
from  the  privilege  of  such  car  upon  no  other 
ground  than  that  of  her  color.  Chicago  &> 
N.  W.  R.  Co.  V.  Williams,  55  ///.  185,  i  Am. 
Ry.  Rep.  531. 

If  a  female  passenger  behaves  herself  in  a 
proper  manner  she  cannot  be  excluded  from 
the  ladies'  car  and  compelled  to  take  a  seat 
in  the  smoking-car  for  an  alleged  want  of 
chastity;  and  this  is  so  whether  she  is  white 
or  colored.     Brown  v.  Memphis  f—    C.  R. 
Co.,  5  Fed.  Rep.  499 ;  adhered  to  on  rehearing 
in  I  Am.  <S-  'ing.  R.  Cas.  247,  7  Fed.  Rep.  51. 
Where  a  colored  woman  purchases  a  first- 
class  ticket  she  is  entitled  to  admission  to  a 
ladies'  car,  if  there  is  room  therein ;  and 
where  the  company's  agents  refuse  her  ad- 
mittance thereto,  and   offer  to  carry  her 
only  on  condition  that  she  will  ride  in  the 
smoking-car,  where    none    but  gentlemen 
are,  some  of  whom  were  smoking,  she  has  a 
right  to  refuse  to  go  there,  and  can  sue  the 
company  for  damages.     Gray  v.  Cincinnati 
Southern  R.  Co.,  1 1  Fed.  Rip.  683. 

7. oxcludliifrfroin  cars  set  apart 

for  UNO  <)f  wlilt«  persons  only.— The 
riiiht  of  a   c'^mi  t  ■      cc  assiun  white  and 


colored  ■  ■  s^.-^ 
uneq'-  '  rr 
the  II  .  • 

R.  Co.,  is  W  . 
Car.   536,   )3 


»f»nai-ate  though  not 

"■»  is  recognized  by 

.  Ac'unfa  Sr'  C.  A.  /,. 

'     Cas.  391,  88  N. 

-49.— Following 


West  Chester  &  I'.  K.  Co.  7>.  Miles,  55  Pa. 
St.  205 ;  Day  ■!>.  Owen,  5  Mich.  520;  Hall  v. 
De  Cuir,  95  U.  S.  485. 

A  conductor  of  a  passenger  car  has  no 
right  to  eject  a  passenger  on  account  of 
color  or  race.  No  regulation  of  the  com- 
pany will  justify  such  a  proceeding  or  pro- 
tect him  from  liability  in  damages.  Derry 
V.  Lonvry,(i  Phila.  (Pa.)  30. 

A  reasonable  regulation  whereby  colored 
passengers  are  required  to  occupy  cars 
separate  from  white  passengers,  equal  in 
accommodation,    docs    not   deprive   such 


colored  passengers  of  the  civil  rights  guar- 
anteed to  them  under  the  constitutions  of 
the  state  or  of  the  United  States.  Chilton 
v.  St.  Louis  &•  I.  M.  R.  Co.,  58  Am.  <S-  Eng. 
R.  Cas.  571,  114  Mo.  88,  21  S.  W.  Rep.  457, 
19  L.  R.  A.  269. 

The  constitution  of  the  United  States, 
amendment  14,  which  provides  that  "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,"  and  con- 
stitution of  Missouri  (1865),  article  i,  sec- 
tion 3,  which  provides  that  "  No  person  can, 
on  account  of  color,  be  subjected  in  law  to 
any  other  restraints  or  disqualifications  in 
regard  to  any  personal  rights  than  such  as 
are  laid  upon  others  under  like  circum- 
stances." are  not  violated  by  a  railway  regu- 
lation which  forbids  negroes  to  travel  in  the 
same  cars  with  white  persons,  where  the 
company  provides  equally  safe,  commo- 
dious, and  comfortable  cars  for  the  negroes 
as  for  such  whi*e  persons.  Chilton  v.  St. 
Louis  &^  I.  M.  R.  Co.,  58  Am.  iS-  Eng.  R. 
Cas.  571,  114  Mo.  88,  21  S.  W.  Rep.  457,  19 
L.  R.  A.  269.— Quoting  Chesapeake,  O.  & 
S.  W.  R.  Co.  V.  Wells,  85  Tenn.  614. 

A  company  is  not  liable  in  damages  to  a 
mulatto  passenger  who,  having  declined  a 
seat  in  a  coach  free  to  persons  of  both 
sexes,  regardless  of  race  or  color,  and  equal 
in  all  respects  to  any  coach  in  the  train, 
and  having  al.so  refused  to  surrender  her 
ticket  unless  admitted  to  a  seat  in  another 
coach  reserved  exclusively  for  while  ladies 
and  their  gentlemen  attendants,  quits  the 
train  of  her  own  accord  on  being  informed 
by  the  conductor  of  his  purpose  to  eject 
her  on  account  of  her  refusal  to  surrender 
her  ticket.  Chesapeake,  0.  <&«•  S.  W.  R.  Co. 
v.  Wells,  31  Am.  &*  Eng.  R.  Cas.  in,  85 
Tenn.  613,  4  S.  W.  Rep.  5.— Quoted  in 
Chilton  V.  St.  Louis  &  I.  M.  R.  Co.,  114  Mo. 
88.  Reviewed  in  Memphis  &  C.  R.  Co.  v. 
Benson,  31  Am.  &  Eng.  R.  Cas.  112,  85 
Tenn.  627,  4  Am.  St.  Rep.  776,  4  S.  W. 
Rep.  5. 

8. aocoinmodatioiis    equal    to 

those  furnished  white  persons.— A 
company  in  the  management  of  its  compli- 
cated interests  may  be  authorized  in  law,  on 
showing  a  proper  or  sufficient  state  of  facts, 
to  establish,  in  the  opinion  of  the  court,  the 
reasonableness  of  the  rule,  in  setting  apart 
one  or  more  cars  for  the  use  exclusively  of 
colored  passengers,  and  a  like  number  more 
or  less,  as  the  service  may  require,  for  the 
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use  exclusively  of  white  passengers;  but 
whenever  the  company  enforces  such  a  rule 
the  company  is  charged  with  the  duty  of 
furnishing  to  colored  people  who  pay  first- 
class  fare  cars  to  ride  in  that  are  as  safe  and 
comfortable  in  their  conditions  and  appoint- 
ments as  the  cars  furnished  to  white  pas- 
sengers who  pay  first  class  fare.  Honck  v. 
Southern  Pac.  R.  Co.,  38  Fed.  Rep.  226. 

Carriers  are  required  by  law  not  to  make 
any  unjust  discrimination  between  passen- 
gers paying  the  same  fare ;  but  equal  ac- 
commodations do  not  mean  identical  accom- 
modations. Races  and  nationalities  may 
under  some  circumstances  be  separated,  but 
the  carrier  must  furnish  substantially  the 
same  accommodations  to  all.  Colored 
people  and  white  people  may  be  separated, 
if  carriers  proceed  according  to  this  rule. 
Logwood  V.  Memphis  &•  C.  R.  Co.,  21  A/n. 
<&<•  E»g.  R.  Ctts.  256,  23  Fed.  Rep.  318. 

White  and  colored  passengers  may  be 
assigned  to  separate  cars  set  apart  for  their 
use,  if  such  cars  be  substantially  alike  and 
have  equal  accommodations.  Murphy  v. 
Western  &*  A.  R.  Co.,  21  Am.  6r*  Eng.  R. 
Ccis.  258,  23  Fed.  Rep.  637.  The  Sue,  22 
Fed.  Rep.  843. 

Where  a  colored  woman  purchases  a 
first-class  ticket  the  company  is  bound  to 
furnish  her  with  a  car  equal  in  all  respects 
to  the  cars  provided  for  first-class  white  fe- 
male passengers.  Gray  v.  Cincinnati  South- 
ern R.  Co.,\\  Fed.  Rep.  683. 

A  colored  man  was  traveling  as  a  passen- 
ger on  a  steamboat,  and  when  supper  was 
announced,  he  seated  himself  at  the  table, 
but  was  requested  to  go  to  another  table,  as 
his  presence  was  offensive  to  the  white  pas- 
sengers, which  lie  declined  to  do.  The  evi- 
dence showed  that  he  held  a  first-class 
ticket  and  was  an  educated  clergyman. 
His  supper  was  served  him  at  the  table 
where  he  sat,  but  the  other  passengers  were 
removed  to  another  table.  Held,  that  he 
had  no  cause  of  action  against  the  owners 
of  the  vessel.  McGuinn  v.  Forbes,  37  Fed. 
Rt'p.  639. 

t>. in  the  matter  of  protection. 

— A  colored  passenger  upon  a  train  is  en- 
titled to  the  same  protection  against 
drunken  and  violent  men  seeking  to  mo- 
lest, outrage,  and  humiliate  him  as  a  white 
passenger.  This  protection  must  be  af- 
forded by  the  conductor  to  the  extent  of  all 
the  power  with  which  he  is  clothed  by  the 
company  or  by  the  law.     Richmond  &*  D. 


R.  Co.  v.  Jefferson,  52  Am.  &*  Eng.  R.  Cas. 
438,  89  Ga.  554,  16  S.  E.  Rep.  69. 

A  company  owes  to  every  passenger, 
white  or  black,  protection  from  the  violence 
and  assaults  of  fellow-passengers  or  in- 
truders, and  will  be  held  responsible  for  the 
neglect  of  its  servants  when  injury  so  in- 
flicted might  have  been  foreseen  and  pre- 
vented by  the  exercise  oi  proper  care. 
Britton  v.  Atlanta  &•  C  A.  L.  R.  Co.,  18 
Am.  (S-  Eng.  R.  Cas.  391,  88  A'.  Car.  536.  43 
Am.  Rep.  749. 

A  colored  woman  with  two  companions 
entered  a  smoking-car  and  were  told  by  the 
conductor  that  two  other  cars  were  set 
apart  for  colored  people.  He  advised  them 
to  take  one  of  these  cars,  but  did  not  insist 
on  their  following  the  advice.  He  saw  that 
their  presence  was  obnoxious  to  white  per- 
sons in  the  car  and  was  likely  to  lead  to 
difficulty,  but  took  no  further  steps  to  pre- 
vent it.  Held,  that  it  was  the  duty  of  the 
conductor  to  protect  plaintiff  and  her  com- 
panions, and  that  the  company  was  liable 
for  an  assault  on  her  by  the  white  passen- 
gers. Britton  v.  Atlanta  <S«-  C.  A.  L.  R.  Co., 
18  Am.  6-  Eng.  R.  Cas.  391,  88  N.  Car.  536, 
43  Am.  Rep.  749. 

10.  pleading^.— An  allegation   in 

the  complaint  that  the  company  "  injuri- 
ously and  unlawfully  made  a  distinction  on 
account  of  the  color  and  the  supposed  race 
of  the  plaintiff,  so  as  to  damage,  and 
actually  damage  her  standing,  comfort,  and 
happiness,"  in  itself  states  no  cause  of  action. 
Redding  v.  South  Carolina  R.  Co.,  5  So. 
Car.  67. 

Under  a  complaint  by  a  colored  woman 
against  the  receiver  of  a  railroad  corpora- 
tion for  the  rude  and  violent  removal  of 
pliiintiff  by  defendant's  agent  from  a  room 
in  one  of  defendant's  depots,  assigned  for 
the  use  of  ladieS,  to  another  room  assigned 
for  the  use  of  men,  the  defendant,  under  a 
general  denial,  may  prove  a  regulation  of 
the  agent  under  which  the  first  room  was 
reserved  for  the  use  of  white  passengers. 
The  So.  Car.  Code  does  not  recognize 
special  pleas.  Smith  v.  Chamberlain,  58 
Am.  .S-  Eng.  R.  Cas.  558,  38  So.  Car.  529,  17 
5.  E.  Rep.  37  r. 

11- evidence.— In  an  action  by  a 

colored  woman  for  expulsion  from  a  wait- 
ing-room at  a  station  set  apart  by  the  agent 
for  the  exclusive  use  of  white  persons,  and 
in  which  chewing  and  smoking  of  tobacco 
were  not  allowed,  and  for  compelling  her  to 
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go  into  another  room  provided  for  colored 
persons,  in  which  there  had  been  at  some 
time  chewing  and  smoliing,  but  in  which  it 
did  not  appear  that  there  were  chewing  and 
smoking  at  the  time  slie  was  ordered  into 
it,  the  mere  circumstance  that  there  liad 
been  such  use  of  tobacco  at  some  time  in 
that  room  and  not  in  the  other  was  not  con- 
clusive on  the  question  as  to  whether  or 
not  the  accomniodaiions  of  tlie  two  rooms 
were  substantially  equal.  Smith  v.  Cham- 
berlain, 58  Am.  <S-  Eng.  R.  Cas.  558,  38  So. 
Car.  529, 17  .S".  E.  Rep.  371.— Quoting  Com- 
monwealth V.  Power,  7  Mete.  (Mass.)  596, 
41  Am.  Dec.  465. 

12. iiistriietioiis.— A  colored  pas- 

senjier  sued  for  personal  injuries  which  he 
claimed  were  inflicted  by  the  conductor, 
but  which  the  jury  found  were  committed 
by  another  passenger,  without  the  knowl- 
edge of  the  conductor,  while  plaintifl  was 
rioing  on  a  platform,  having  refused,  after 
being  ordered  from  a  ladies'  car,  to  go  into 
a  smoking-car.  Held,  that  it  was  proper  to 
refuse  to  instruct  the  jury  that  a  failure  to 
provide  separate  accommodations  for  white 
and  colored  passengers,  as  required,  was  the 
proximate  cause  of  the  injury.  Royston  v. 
Illinois  C.  R.  Co.,  67  Miss.  376,  7  So.  Rep. 
320. 

There  being  evidence  that  the  waiting- 
room  for  colored  people  was  more  than  one 
hundred  yards  from  the  station  proper,  an 
instruction  that  denies  the  right  of  plaintiff, 
a  colored  woman,  to  enter  the  waiting-room 
(or  whites,  if  there  was  a  suitable  or  com- 
fortable waiting-roonj  for  colored  people, 
is  objectionable  as  ignoring  the  question  of 
distance.  Rose  v.  Louiroille,  N.  O.  &•  T.  R. 
Co.,  70  Miss.  725,  \2  So.  Rep.  825. 

13.  (luiiiagcs.  —  (i)     Generally — 

Compensatory— Mitigation. — If  the  jury  be- 
lieve that  a  colored  man,  suing  for  being 
ejected  from  a  car  set  apart  for  white  people, 
entered  the  car  knowingly  and  to  procure  a 
removal  for  the  purpose  of  bringing  a  suit, 
it  does  not  defeat  a  recovery,  but  should  be 
considered  in  mitigation  of  damages.  But 
if  the  jury  believe  that  such  was  not  his  pur- 
pose, they  should  give  full  and  liberal  com- 
pensation for  his  suffering  and  other  in- 
juries,  and  allow  such  punitive  damages  as 
they  may  think  right  in  preventing  the  re- 
currence of  a  like  mischief.  Murphy  v. 
Western  6-  A.  R.  Co.,  21  Am.  &•  Eng.  R. 
Cas.  258,  23  Fed.  Rep.  637. 
A  colored  woman  purchased  a  first-class 


ticket,  but  the  company  refused  to  carry 
her  except  in  the  smoking-car,  in  which 
were  men  only,  some  of  whom  were  smok- 
ing. She  was  ladylike  in  appearance  and 
conduct,  and  at  the  time  was  carrying  a  sick 
child.  Niltl,  that  she  was  eniitled  to  such 
compensatory  damages  as  would  make  her 
whole,  considering  her  loss  of  time  and  the 
inconvenience  she  was  put  to,  and  the  ex- 
pense of  prosecuting  the  suit.  Cray  v.  Cin- 
cinnati Southern  R.  Co. ,  1 1  Fed.  Rep.  683. 

(2)  Nominal — Excessive.  —  In  an  riciion 
for  refusing  to  stop  a  street-car  and  take 
aboard  a  colored  passenger,  unless  special 
damage  be  shown,  the  plaintiff  is  entitled 
to  nominal  damages  only.  But  plaintiff  is 
entitled  to  nominal  damages,  though  no 
actual  damage  be  proved,  for  her  mere 
wrongful  exclusion  from  the  car.  Pleas- 
ants v.  North  Beach  &•  M.  R.  Co.,  34  Cal. 
586. 

A  verdict  of  five  hundred  dollars  dam- 
ages given  for  refusing  to  stop  a  street-car 
and  take  aboard  a  colored  passenger,  where 
there  was  no  proof  of  special  damage  or 
malice  or  wanton  or  violent  conduct  on  the 
part  of  defendant,  is  excessive.  Pleas- 
ants V.  North  Beach  S-  M.  R.  Co.,  34  Cal. 
586. — Reviewed  in  Quigleyz/.  Central  Pac. 
R.  Co.,  5  Sawy,  (U.  S.)  107. 

A  verdict  of  seven  hundred  and  fifty  dol- 
lars is  excessive  in  a  case  where  the  plain- 
tiff, a  colored  woman,  after  stepping  upon 
the  platform  of  a  street-car,  was  somewhat 
rudely  pushed  back  by  the  conductor,  caus- 
ing her  to  tread  upon  and  tear  her  dress, 
and  compelled  to  wait  for  the  next  car. 
Turners.  North  Beach  &>  M.  R.  Co.,  34  Cal. 
594.  — Followed  in  Pleasants  v.  North 
Beach  &  M.  R.  Co.,  34  Cal.  586.  Quoted 
IN  Hays  7'.  Houston  &  G.  N.  R.  Co.,  46  Tex. 
272  ;  Quigley  v.  Central  Pac.  R.  Co.,  5  Sawy. 
(U.  S.)  107.  Reconciled  in  Kline  v.  Cen- 
tral Pac.  R.  Co.,  37  Cal.  400. 

Where  a  colored  woman  was  refused  ad- 
mittance to  a  ladies'  car  on  account  of  her 
color,  and  was  directed  to  take  a  seat  in  an- 
other car,  which  was  set  apart  for  and  mostly 
occupied  by  men,  but  which  she  declined  to 
do,  insisting  upon  her  right  to  be  admitted 
to  the  ladies'  car,  and  the  evidence  justify- 
ing the  conclusion  that  the  brakemnn,  in  ex- 
cluding her  from  that  car,  did  so  in  a  very 
rude  manner,  and  in  the  presence  of  several 
persons— A^.W,  a  verdict  of  $200  was  not  ex- 
cessive, she  being  entitled  to  something  for 
the  indignity  and  disgrace.     Chicago  6*  N, 
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IV.  R.  Co.  V.  Williams,  55  ///.  185,  i  Am. 
Ry,  Rep.  531. — REVIEWED  IN  Quigley  v. 
Central  Pac.  R.  Co.,  5  Sawy.  (U.  S.)  107. 

14.  Decisions  under  the  Interstate 
Commerce  Act. — It  is  a  lawful  duty  which 
a  carrier  owes  to  the  traveling  public  en- 
tj;aged  in  interstate  travel  over  its  line  to  af- 
ford the  equal  protection  of  the  law  alike  to 
all  such  passengers,  without  regard  to  race, 
color,  or  sex,  against  undue  prejudice  and 
disadvantage  from  disorderly  conduct  on 
the  part  of  other  passengers  or  persons. 
Heard  v.  Georgia  R.  Co.,  2  Int.  Com.  Rep, 
508,  3  Int.  Com.  Com.  in. 

Passengers  paying  the  same  fare,  whether 
white  or  colored,  are  entitled  to  equality  of 
transportation  in  respect  to  the  character  of 
the  cars  furnished  and  the  conveniences 
supplied,  under  section  3  of  the  Interstate 
Commerce  Act.  Heard  v.  Georgia  R.  Co.,  i 
Int.  Com.  Rep.  Jig,  \  Int.  Com.  Com.  428. 

So  where  a  colored  man  pays  the  fare  of  a 
first-class  passenger  he  is  entitled  to  the  ac- 
commodations provided  for  that  class  of 
passengers.  Councillv.  Western  &•  A.  R.  Co., 
I  Int.  Com.  Rep.  638,  i  Int.  Com.  Com.  339. 

And  to  remove  a  colored  passenger  who 
holds  a  first-class  ticket  to  a  second-class 
car  is  unjust  discrimination,  within  the 
meaning  of  the  Interstate  Commerce  Act. 
Councill  V.  Western  &>  A.  R.  Co.,  i  Int.  Com. 
Rep.  638,  I  Int.  Com.  Com.  339. 

It  is  "undue  and  unreasonable  prejudice 
and  disadvantage,"  within  the  meaning  of 
the  Interstate  Commerce  Act,  section  3,  to 
require  a  colored  passenger  holding  a  first- 
class  ticket  to  go  into  an  inferior  second- 
class  car.  Councill  v.  Western  &*  A.  R. 
Co.,  I  Int.  Com.  Rep.  638,  i  Int.  Coin.  Com. 
339.  Heard  v.  Georgia  R.  Co.,  i  Int.  Com. 
Rtp.  719,  I  Int.  Com.  Com.  428. 

White  and  colored  passengers  may  be 
separated  if  the  cars  provided  for  each  are 
equally  safe  and  comfortable  and  equipped 
without  jmy  discrimination.  Councill  v. 
Ii(esfern  iS-  A.  R.  Co.,  I  Int.  Com.  Rep.  638, 
I  Int.  Com.  Com.  339.  Heard  v.  Georgia  R. 
Co.,  2  Int.  Com.  Rep.  508,  3  Int.  Com.  Com. 
III.  Heard  v.  Georgia  R.  Co. ,  i  Int.  Com. 
Rep.  719,  I  Int.  Com.  Com.  428. 

Where  a  colored  passenger  complains  of 
discrimination  against  him  by  requiring  him 
to  go  into  an  inferior  car,  and  the  com- 
plaint is  in  the  nature  of  a  claim  for  dam- 
ages, the  commission  will  leave  him  to  his 
remedy  in  the  courts,  where  he  may  have  a 
trial  by  jury.     Councill  v.  Western  &•  A.  R. 


Co.,  I  Int.  Com.  Rep.  638,  i  Int.  Com.  Com. 
339-  

COMBUSTIBLE  MATERIALS. 

Accumulation  of,  when  contributory  negli- 
gence, see  FiRKS,  III. 
Carrying  as  freight,  see  Carriage  of  Mer- 

CHANDISE,  448. 

In  stock  car,  e£fe:t  of,  see  Carriage  of  Livk 

SrocK,  47. 
Liability  for  having  on  right  of  way,  see 

Fires,  II. 


COMMENCEMENT. 

Of  action,  to  stop  running  of  limitation,  what 
is,  see  Limitations  of  Actions,  12. 

when  interest  runs  from,  see  Interest, 

14. 

—  carrier's  liability  for  baggage,  see   Bag- 

gage, 47-59. 

—  proceedings    to    condemn,   when    consti- 

tutes a  "taking,"  see  Eminent  Domain, 
154. 


COMMERCE. 

See  also  Interstate  Commerce. 

1.  What  is  included  In  the  term 
"  commerce."  *— Transportation  of  per- 
sons is  as  much  commerce  as  transportation 
of  property.  Louisville,  N.  O.  &*  T.  R.  Co.  v. 
State,  39  Atn.  &*  Eng.  R.  Cas.  399,  66  Miss. 
662,  6  So.  Rep.  203. 

Any  regulation  of  the  transportation  of 
interstate  commerce,  whether  it  be  upon 
the  high  seas,  the  lakes,  the  rivers,  or  upon 
railroads  or  other  artificial  channels  of  com- 
munication, affecting  commerce,  operates 
as  a  regulation  of  commerce  itself.  Council 
Bluffs  v.  Kansas  City,  St.  J.  <&-  C.  B.  R.  Co., 
45  lo^iva  338. 

Commerce  with  foreign  nations  and 
among  the  states  embraces  not  only  sub- 
jects which  are  national  in  their  character 
and  require,  in  order  to  preclude  discrimi- 
nating regulations  by  the  states,  uniformity 
of  regulation  affecting  all  the  states,  but  also 
such  matters  within  the  purview  of  suchcom- 
merce  as  are  local  in  their  nature  or  opera- 
tion and  can  be  properly  regulated  by  pro- 
visions adapted  to  their  particular  circum- 
stances. The  power  of  congress  to  regulate 
commerce  with  foreign  nations  and  among 
the  states  is  exclusive  only  in  so  far  as  it 
relates  to  those  subjects  of  such  commerce 


*  What  "commerce"  includes,  see   note,    13 
L.  R.  A.  686. 
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that  fall  within  the  former  or  national  class. 
As  to  this  class  the  states  have  no  power  to 
act,  even  in  the  absence  of  congressional 
regulation  ;  but  as  to  any  subject  within  the 
other,  or  local  class,  the  states  have  plenary 
power  of  control  so  long  as  congress  does 
not  act  as  to  it.  Stockton  v.  Powell.  29  Fla. 
I,  10  So.  Rep.  688.— Revikwing  Huse  v. 
Glover,  119  U.  S.  543. 

2.  Power  of  congress  to  regulate.— 
Under  art.  i,  §  8,  of  the  Constitution  of 
the  United  States,  the  power  of  congress  to 
regulate  commerce  among  the  states — inter- 
state commerce — which  consists,  among 
other  things,  in  the  transportation  of  goods 
from  one  state  to  another,  is  exclusive. 
Hardy  v.  Atchison,  T.  &*  S.  F.  R.  Co.,  18 
Am.  &•  Eng.  R.  Cas.  432,  32  A'a«.  698,  5  Pac. 
Rep.  6. 

And  inaction  on  the  part  of  congress  is 
equivalent  to  a  declaration  that  commerce 
shall  be  free  from  any  restraint  which  it 
has  the  right  to  impose,  except  by  such 
statutes  as  are  passed  by  the  states  for  the 
purpose  of  facilitating  the  safe  transhiission 
of  goods  and  carriage  of  passengers,  and 
are  not  in  conflict  with  any  valid  federal 
legislation.  Bai^'g  v.  Wilwington,  f  iv^  A. 
R.  Co.,  49  Am.  &-  Eng.  R.  Cas.  46,  69  A^. 
Car.  279,  14  S.  E.  Rep.  79. 

The  power  to  regulate  commerce  i  mong 
the  states  is  given  exclusively  to  congress ; 
the  transportation  of  freight  or  the  pubject 
of  commerce  is  a  constituent  part  of  com- 
merce itself ;  the  transportation  of  passen- 
gers or   merchandise  through  a  state,  or 
from  one  state  to  another,   is  commerce 
among  the  states,  and  exclusively  '     ;hin 
the  control  of  congress;  but,  as  a  gjneral 
rule,  each  state  may  control,  as  a  matter  of 
domestic  concern,   all    the    railroads    and 
other  things,  proper  subjects  of  public  con- 
trol, which  are  located  entirely  within  the 
borders  of  the  state,  although  such  regulat- 
insj;  control  may  affect  incidentally  general 
interstate  commerce,  with  which  the  subject 
may  connect.    Railroad  Com' rs\.Chii       le, 
C.  &*  A.  R.  Co.,  26  Am.  &*  Eng.  R.  Cas.  29, 
22  So.  Car.  220.— Quoting   Pacific  Coast 
Steamship  Co.  v.  Board  of  R.  Com'rs,  18 
Fed.  Rep.  10;  Kaeiser  v.  Illinois  C.  R.  Co., 
18   Fed.   Rep.   151;   Illinois  C.   R.   Co.  v. 
Stone,  20  Fed.  Rep.  468;   Louisville  &  N. 
R.  Co.  T/.  Railroad  Com'rs,  19  Fed.  Rep.  679. 
Congress  will  not  interfere  in  the  interest 
of  interstate  commerce,  exclusive  of  state 
authority,  except  where  the  subjects  upon 


which  its  powers  are  exercised  are  national 
in  their  character  and  require  uniformity  of 
regulation  affecting  all  the  states  alike. 
When  the  subjects  within  that  power  are 
purely  local  in  their  nature  or  operation,  or 
constitute  mere  aids  to  commerce,  their 
regulation  and  management  may  be  pro- 
vided for  by  the  states  themselves  until 
congress  intervenes  and  supersedes  their 
action ;  consequently,  in  the  absence  of 
congressional  action,  a  state  has  auilK^ity 
to  regulate  the  erection  of  a  bridge,  entirely 
within  the  state,  across  a  navigable  river 
which  runs  partly  within  and  partly  without 
the  state.  Rhea  v.  Newport  News  &*  M.  V. 
R.  Co.,  52  Am.  6-  Eng.  R.  Cas.  657,  50  Fed. 
Rep.  16.— Following  Willson  v.  Black  Bird 
Creek  Marsh  Co.,  2  Pet.  (U.  S.)  245  ;  Palmer 
V.  Comr's  of  Cuyahoga  County,  3  McLean 
(U.  S.)  226;  Mississippi  &  M.  R.  R.  Co.  v. 
Ward,  2  Black  (U.  S.)  494;  Oilman  t/.  Phila- 
delphia, 3  Wall.  (U.  S.)  721;  Pound  v. 
Turck,  95  U.  S.  462 ;  Northern  Transp.  Co. 
V.  Chicago,  99  U.  S.  643 ;  Mobile  v.  Kimball, 
102  U.  S.  691  ;  Escanaba  &  L.  M.  Transp. 
Co.  V.  Chicago,  107  U.  S.  687,  2  Sup.  Ct. 
Rep.  185;  Miller  v.  Mayor,  etc.,  of  N.  Y., 
109  U.  S.  385,  3  Sup.  Ct.  Rep.  228 ;  Card- 
well  V.  American  River  Bridge  Co.,  113  U. 
S.  205,  5  Sup.  Ct.  Rep.  423;  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.,  119  U.  S.  281.  7 
Sup.  Ct.  Rep.  206;  Huse  v.  Glover,  119  U. 
S.  543,  7  Sup.  Ct.  Rep.  313;  Sands  7A  Man- 
istee River  Imp.  Co.,  123  U.  S.  293,  8  Sup. 
Ct.  Rep.  113;  Willamette  Iron  Bridge  Co. 
V.  Hatch,  125  U.  S.  I,  8  Sup.  Ct.  Rep.  811 ; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  118 
U.  S.  585,  7  Sup.  Ct.  Rep.  4. 

The  power  01  congress  to  regulate  com- 
merce between  the  states  extends  not  only 
to  the  control  of  navigable  waters  of  the 
country  and  the  lands  under  them  for  the 
purpose  of  navigation,  but  for  the  purpose  of 
erecting  piers,  bridges,  and  all  other  instru- 
mentalities of  commerce  which,  in  the 
judgment  of  congress,  may  be  necessary  or 
expedient.  Stockton  v.  Raltitiiore  &*  N.  Y. 
R.  Co.,  32  Fed.  Rep.  9,  i  /;//.  Com.  Rep.  41 1. 

3.  What  state  laws  are  attempts 
to  regulate,  generally.— The  federal 
courts  have  settled  the  question  that  no 
state  can  pass  a  law,  whether  congress  has 
already  acted  upon  the  subject  or  not,  which 
will  directly  interfere  with  the  free  trans- 
portation from  one  state  to  another,  or 
through  a  state,  of  anything  which  is  the 
subject  of   interstate   commerce.    State  v. 
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Sauiiiiers,  19  han.  127.  H'cUon  v.  Missouri, 
91  U.  S.  275.— Quoted  in  Hardy  7'.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  18  Am.  &  Enj,'.  R. 
Cas.  432,  32  Kail.  698 ;  Wigton  v.  Pennsyl- 
vania R.  Co.,  20  Pliila.  (Fa.)  184. — Ri;- 
viEWED  m  Bagg  v.  Wilmington,  C.  &  A.  R. 
Co.,  109  N.  Car.  279. 

Such  legislation  by  the  states  is  inhibited 
as  it  impedes,  obstructs,  or  controls  com- 
merce, or  comes  in  conflict  with  some  stat 
ute  passed  by  congress  to  regulate  it.  Bagg 
V.  Wilmington,  C.  &*  A.  R.  Co.,  49  Am.  &^ 
Eng.  K.  Cas.  46,  109  A'.  Car.  279,  14  S.  E. 
Kcp.  79.— Reviewing  Hannibal  &  St.  J. 
R.  Co.  V.  Husen,  95  U.  S.  470;  Welton  v. 
Missouri,  91  U.  S.  282;  Western  Union 
Tel.  Co.  V.  Pendleton.  122  U.  S.  358;  Wall- 
ing V.  Michigan,  116  U.  S.  446. 

Statutes  of  the  states  of  New  York  and 
Massachusetts,  imposing  taxes  upon  alien 
passengers  arriving  in  the  ports  of  those 
states,  declared  to  be  contrary  to  the  con- 
stitution and  laws  of  the  United  States,  and 
therefore  null  and  void.  Smith  v.  Turner, 
7  How.  (t/.  .S'.)  283.— Distinguished  in 
Commonwealth  v.  Erie  R.  Co.,  62  Pa.  St. 
286.  Followed  in  McGwigan  v.  Wil- 
mington &  W.  R.  Co.,  95  N.  Car.  428. 
Quoted  in  Pullman  Palace  Car  Co.  v. 
Twombly,  29  Fed.  Rep.  658;  Clarke  v, 
Philadelphia,  W.  &  B.  R.  Co.,  4  Houst. 
(Del.)  158. 

4.    statutes     regiilatiiiyr    the 

carriage  of  persons  and  goods.— 
Sections  1310-1316,  inclusive,  of  Iowa  Code, 
requiring  railway  companies  connecting 
with  the  Union  P.  R.  Co.  to  transfer  their 
freight,  passengers,  and  express  matter  at 
Council  Bluffs,  are  in  conflict  with  the  acts 
of  congress  of  July  i,  1862,  and  June  15, 
1866,  and  cannot,  therefore,  be  enforced. 
Council  Bh/ffs  v.  Kansas  Ci/j',St./.&*  C.  B. 
R.  Co. ,  45  /o7(/a  338. 

The  statute  of  Maine  (Rev.  St.  ch.  24,  § 
50),  requiring  carriers  who  bring  into  the 
.state  persons  not  having  a  settlement  there- 
in to  remove  them  beyond  the  state  if 
they  fill!  into  distress  within  a  year,  etc.,  is 
a  regulation  of  foreign  and  interstate  com- 
merce, anrl  is  in  violation  of  art.  r,  §  8,  clause 
3.  of  the  constitution  of  the  United  States, 
and  is  therefore  void.  Bangor  v.  Smit/i,  83 
Mf.  422,  22  All.  Rep.  379. 

An   attempt  on  the  part  of  the  Missis- 
sippi railroad  commission,  under  the  act  of 
March  11.  1S84,  to  fix  the  tarifl  rates  on  the 
interstate  traffic    of    a    railroad    company 
3  D.  R.  D.-3. 


is  an  unlawful  interference  with  the  right 
of  congress  to  regulate  commerce  among 
the  states,  and  is  ground  for  an  injunction. 
Mobile  &^  O.  R.  Co.  v.  Sessions,  28  l\d.  Rep. 
592. — DISTINGUKSHING  Peik  V.  Chicago  & 
N.  W.  R.  Co.,  94  U.  S.  164;  Stone  v.  Yazoo 
&  M.  V.  R.  Co.,  62  Miss.  607.  Following 
Stone  V.  Farmers'  L.  &  T.  Co.,  116  U.  S. 
307,  6  Sup.  Ct.  Rep.  334. 

The  Kansas  Act  of  1876,  ch.  82,  g  6,  at- 
tempting to  prohibit  the  transportation 
from  that  state  to  other  states  of  prairie 
chickens  which  had  been  killed  in  the  state, 
is  unconstitutional  as  an  attempt  to  regu- 
late interstate  commerce.  State  v.  Saun- 
ders, 19  Kan.  127. 

5. statutes  regulating  charges, 

fares,  and  tickets. — The  Iowa  Act  of 
1875,  ch.  68,  §  3,  providing  that  "the  tariff 
of  rates  established  in  the  following  sched- 
ule shall  be  considered  the  basis  on  which 
to  compute  the  compensation  for  transport- 
ing freights,  goods,  merchandise,  or  property 
over  an/  kind  of  railroad  within  this  state," 
does  not  apply  to  shipments  from  points  in 
the  state  to  another  state;  but  if  applied  to 
such  ;'',  ^  nent,  it  is  unconstitutional  as  an 
attemn  to  regulate  interstate  commerce. 
Carton  v.  Illinois  C,  R.  Co.,  6  Am.  &•  Eng. 
R.  Ca.^,  305,  59  /o7va  148,  44  Am.  Rep.  672, 
13  A'.  W,  Rep.  67.— Explaining  State  v. 
Munn,  94  U.  S.  113;  Chicago,  B.  &  Q.  R. 
Co.  V.  I,owa,  94  U.  S.  155  ;  Peik  v.  Chicago 
&  N.  VV.  R.  Co..  94  U.  S.  164.  Reviewing 
Baltimpre  &  O.  R.  Co.  v.  Maryland,  21 
Wall.  (U.  S.)  456.— Followed  in  State  v. 
Chic^'  p  &  N.  W.  R.  Co.,  27  Am.  &  Eng.  R. 
Cas,  i     70  Iowa  162. 

The  Mass.  Statutes  of  1885,  ch.  338,  g  2, 
providing  that  the  railroad  commissioners 
may  fix  the  rates  of  freight  to  be  charged 
by  a  railroad  company  between  points  out- 
side the  state  and  points  within  the  state, 
violates  art.  i,  §  8,  of  the  United  States 
constitution,  which  provides  that  congress 
sh.;"  'uive  the  exclusive  power  to  regulate 
"coni.,ierce  among  the  several  states,"  and 
is  invalid.  Commonwealth  v.  Housatonic  R. 
Co.,  27  Am.  &>  Eng.  R.  Cas.  31,  143  Mass. 
264,  9  N.  E.  Rep.  547.— Approving  Wabash, 
St.  L.  Si  P.  R.  Co.  V.  Illinois,  118  U.  S.  557. 

The  Tennessee  act  of  March  30,  1883,  ch. 
199,  entitled  "An  act  to  provide  for  the 
regulation  of  railroad  companies  and  per- 
sons operating  railroads  it,  this  state  to 
prevent  discrimination  upon  railroads  in 
this  state,  and  to  provide  for  the   punish- 
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ment  of  the  same,  and  to  appoint  a  railroad 
commission,"  is  uncoiistituiional  as  an  at- 
tempt to  regulate  interstate  commerce, 
when  applied  to  interstate  shipments  of  a 
railroad  company.  Louisville  ^S^•  A'.  R.  Co. 
V.  Tfiiiu-ssu-R.  Com.,  19  I''fil.  Rep.  679.— Dis- 
tinguished IN  Stone  V.  Farmers'  L.  &  T. 
Co.,  23  Am.  &  Enjr.  R.  Cas.  577,  116  U.  S. 
307.  Fcn.Lowr.U  in  Illinois  C.  R.  Co.  v. 
Stone,  18  Am.  &  Eng.  R.  Cas.  416,  20  Fed. 
Rep.  468.  QuoTKi)  IN  Railroad  Com'rs  v. 
Charlotte.  C.&  A.  R.  Co.,  26  Am.  &  Eng.  R. 
Cas.  29.  22  So.  Car.  220. 

The  Maine  statute,  which  makes  a  ticket 
for  a  passage  on  any  railroad  binding  on 
the  railroad  company  for  six  years  from  its 
date,  with  the  right  of  the  holder  of  the 
ticket  to  stop  ofT  at  usual  stopping  places 
as  often  as  he  pleases  during  that  period, 
cannot  apply  to  a  ticket  purchased  in  Can- 
ada for  a  continuous  passage  on  a  particular 
day  over  the  defendant's  road  from  that 
province  through  portions  of  the  state  of 
Vermont  and  New  Hampshire  into  Maine. 
Such  an  application  of  the  statute  would 
work  an  interference  with  both  foreign  and 
interstate  commerce  in  the  carriage  of  pas- 
sengers. Litfarier  v.  Grant/  Trunk  R.  Co., 
52  Am.  <S^  Eng.  R.  Cas.  226,  84  Me.  286,  24 
Ail.  Rep.  848.— Distinguishing  Dryden  v. 
Grand  Trunk  R.  Co.,  60  Me.  512.  Follow- 
ing Carpenter  v.  Grand  Trunk  R.  Co.,  72 
Me.  388. 

<t. statutes  regriilatiiif;  navigra- 

tioH. — A  law  of  a  state  giving  certain  desig- 
nated persons  the  exclusive  navigation  of 
all  the  waters  of  the  state  is  in  conflict  with 
that  provision  of  the  U.  S.  constitution  au- 
thorizing congress  to  regulate  commerce. 
Gibbons  v.  Ogiten,  9  Wheat.  {U.  S.)  i.— Ap- 
proved IN  Clarke  v.  Philadelphia,  W.  &  B. 
R.  Co.,  4  Houst.  (Del.)  158.  Quoted  in 
Bullard  v.  Northern  Pac.  R.  Co.,  10  Mont. 
168;  Commonwealth  v.  Erie  R.  Co.,  62  Pa. 
St.  286. 

A  state  law  which  requires  vessels,  under 
a  penalty  of  $500,  to  file  a  statement  with 
the  probate  judge,  of  the  name  of  the  ves- 
sel, the  name  of  the  owner,  etc.,  and  forbids 
the  vessel  to  leave  until  the  law  is  complied 
with,  is  invalid  as  an  attempt  to  regulate 
commerce.  Sinnot  v.  Davenport,  22  How. 
(C/.  S.)  227.— Followed  in  New  Orleans 
&  M.  Packet  Co.  v.  James,  32  Fed.  Rep.  21. 
The  provision  of  La.  Const,  art.  236,  pro- 
viding that  "  no  foreign  corporation  shall 
do  business  in  this  state  without  having  one 


or  more  known  places  of  business  and  an 
authorized  agent  or  agents  in  the  state, 
upon  whom  process  can  be  served,"  is  null 
and  void  so  far  as  it  imposes  a  restriction 
on  navigation,  being  in  conflict  with  the 
act  of  congress  of  February  17,  1793.  pro- 
viding for  the  enrolment  and  license  of  ves- 
sels engaged  in  the  coasting  trade.  A\-:o 
Orleans  <S«»  A/.  Packet  Co.  v.  James,  32  Fed. 
Rep.  21. — Following  Sinnot  I/.  Davenport, 
22  How.  (U.  S.)  227. 

7.  What  state  laws  are  not  at- 
tcnipts  to  regulate,  generally.— A 
state  law  imposing  conditions  on  corpora- 
tions for  the  privilege  of  entering  and  doing 
business  in  the  state  is  constitutional.  It 
is  not  an  attempt  to  regulate  commerce 
among  the  states.  Paul  v.  Virginia.^  Wall. 
{U.  S.)  168.— Followed  in  Norfolk  &  W. 
R,  Co.  V.  Pennsylvania,  45  Am.  &  Eng.  R. 
Cas.  9,  136  U.  S.  114. 

A  state  statute  requiring  companies  to 
haul  the  cars  of  other  companies  over  their 
tracks  for  a  reasonable  compensation  is  not 
unconstitutional  as  an  attempt  to  regulate 
interstate  commerce.  Rae  v.  Grand  Trunk 
R.  Co.,  9  Am.  &*  Eng.  K.  Cas.  470,  14  Fed. 
Rep.  401. 

A  state,  upon  giving  a  company  permis- 
sion to  lay  tracks  in  a  certain  city,  provided 
that  the  company  should  pass,  the  cars  of 
connecting  companies  over  the  tracks,  and 
also  provided  that  the  state  should  regulate 
the  switching  charges  to  be  charged  by  such 
company  to  the  others.  Held,  that  these 
restrictions  and  regulations  do  not  clearly 
show  an  attempt  to  regulate  interstate  com- 
merce so  as  to  violate  the  federal  law ; 
neither  are  they  in  violation  of  the  Inter- 
state Commerce  Act,  §  3.  State  v.  Chicago, 
M.  6-  St.  P.  R.  Co.,  33  Fed.  Rep.  391. 

Tlie  regulation  of  domestic  commerce  is 
as  exclusively  a  state  function  as  the  regu- 
lation of  interstate  commerce  is  a  federal 
function.  E.x  parte  Plessy,  58  Am.  &*  Eng. 
R.  Cas.  550,  45  La.  Ann.  80,  n  So.  Rep.  948, 
18  L.  R.  A.  639. 

8.  statutes  regulating  carriage 

of  persons  and  goods. — The  state  may 
regulate  the  time  or  manner  of  making 
transfers  of  the  subjects  of  commerce  trans- 
ported by  railway  carriage  between  points 
within  its  own  limi  3,  but  cannot  impose 
any  burden  upon  transportation  between 
points  lying  in  different  states.  Council 
Bluffs  v.  Kansas  City,  St.  J.  &•  C.  B.  R.  Co., 
45  Iowa  338. 
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That  the  statute  of  Iowa  prohibiting  cor- 
jwrations  engaged  in  transporting  goods  or 
passengers  between  different  states  rrom 
limiting  their  liability  as  common  carriers 
by  contract  is  not  a  regulation  of  commerce 
among  the  states,  see  Nari  v.  Chicago  &*  N. 
W.  Ji.  Co.,  27  Am.  &*  Eng.  K.  Cas.  59,  69 
hnva  485,  29  N.  W.  Rep.  597. 

Where  'a  carrier  within  the  state  accepts 
goods  destined  for  a  point  in  anotlier  state, 
but  contracts  with  the  shipper  that  its  re- 
sponsibility shall  cease  when  it  carries  the 
goods  to  another  point  within  this  state  and 
there  delivers  them  to  another  carrier,  the 
contract  does  not  relate  to  commerce  be- 
tween the  states,  but  is  one  to  be  wholly 
performed  within  this  state,  and  which 
may  be  controlled  by  the  legislature  of 
this  state,  without  any  violation  of  the 
constitution  of  the  United  States.  Heiser- 
inan  v.  Burlington,  C.  R.  &*  N.  R.  Co., 
16  Am.  &•  Eng.  R.  Cas.  46,  63  loTva  732,  18 
N.  IV.  i'vVA903.— Distinguished  IN  Young 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  33  Mo. 
App.  509.  Quoted  in  Carrier  z*.  Chicago, 
R.  I.  &  P.  R.  Co.,  42  Am".  &  Eng.  R.  Cas. 
349,  79  Iowa  80. 

The  statute  of  North  Carolina  (Code,  § 
1967)  imposing  a  penalty  for  failure  to  ship 
freight  within  five  days,  is  operative  upon 
freights  to  be  shipped  to  points  outside  the 
state  as  well  as  those  to  be  delivered  within 
its  territory,  and  is  not  in  conflict  with  the 
power  conferred  by  the  federal  constitution 
upon  congress  to  regulate  commerce  among 
the  states  of  the  Union.  Baggv.  Wilming- 
ton, C.  &>  A.  R.  Co.,  49  Am.  &•  Eng.  R.  Cas. 
46,  109  N.  Car.  279,  14  5.  E.  Rep.  79. — 
Quoting  Smith  v.  Alabama,  124  U.  S.  465  ; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama, 
128  U.  S.  96. 

1>. statutes  regulating  delivery 

of  goocts  received  for  carriage. — The 
.Arkansas  act  of  February  27, 1885,  prescrib- 
ing a  penalty  for  refusing  to  deliver  any 
<;oods  upon  the  payment  or  tender  of  the 
freight  charges  due,  as  shown  by  the  bill  of 
lading,  is  a  mere  police  regulation,  and  is 
not  void  as  an  attempt  to  regulate  interstate 
commerce.  Little  Rock  <S«»  Ft.  S.  R.  Co.  v. 
Hanniford,  49  Ark.  291,  5  5.  ff.  Rep.  294. 
—Quoting  Munn  v.  Illinois,  94  U.  S.  113; 
Chicago  &  N.  W.  R.  Co.  v.  Fuller,  17  Wall. 
(U.  S.)  567. 

10. statutes  regulating  naviga- 
tion.— A  state  law  requiring  all  vessels 
from  foreign  ports  or  other  U.  S.  ports  on 


entering  the  port  of  New  York  to  make  a 
report  of  the  names,  ages,  and  last  legal 
settlement  of  all  persons  on  the  vessels,  is 
but  a  police  regulation  and  valid.  New  York 
V.  Miln,  II  Pet.  {U.  S.)  102.— Distin- 
guished IN  Clarke  v.  Philadelphia,  W.  & 
B.  R.  Co.,  4  Houst.  (Del.)  158. 

A  state  law  requiring  every  ship  or  vessel 
sailing  from  a  port,  whetlier  to  foreign  or 
domestic  ports,  to  take  a  pilot,  and  provid- 
ing a  penalty  for  refusing,  is  not  an  attempt 
to  regulate  commerce,  within  the  meaning 
of  the  U.  S.  constitution  and  laws,  and  is 
therefore  valid.  Cooley  v.  Port  Wardens  of 
Phila.,  12  How.  {U.  S.)  299.— Quoted  and 

DISTINGUISHED    IN  Noifolk  &  W.  R.  Co.  V. 

Commonwealth,  88  Va.  95. 

A  state  law  allowing  a  master  and  port 
wardens,  in  addition  to  other  fees,  $5  upon 
every  vessel  entering  a  port,  is  in  conflict 
with  the  U.  S.  constitution.  Southern 
Steamship  Co.  v.  Port  Wardens  of  New  Or- 
leans, 6  Wall.  {U.  S.)  31. — Distinguished 
IN  Commonwealth  v.  Erie  R.  Co.,  62  Pa.  St. 
286. 

The  state  may,  for  the  purposes  of  com- 
merce, partially  hinder  navigation  by  author- 
izing the  construction  of  docks,  bridges,  and 
railroads,  which  are  included  in  the  de- 
mands of  commerce,  to  which  navigation  is 
in  a  degree  subject.  Kerr  v.  West  Shore  R. 
Co.,  iZN.  Y.  S.  R.  63,  2  N.  Y.  Supp.  686.— 
Following  Delaware  &  H.  Canal  Co.  v. 
Lawrence,  2  Hun  (N.  Y.)  163;  New  York, 
W.  S.  &  B.  R.  Co.  V.  Walsh,  27  Hun  (N.  Y.) 
57- 

11.  State  laws  imposing  taxes  on 
importers. — A  state  law  requiring  all  im- 
porters of  goods,  and  all  persons  selling  the 
same  at  wholesale,  to  pay  a  license  ta.x  is  in 
conflict  with  the  U.  S.  constitution.  Bro^vn 
V.  Maryland,  12  Wheat.  (U.  S.)  419.— Ap- 
proved IN  Clarke  v.  Philadelphia,  W.  & 
B.  R.  Co.,  4  Houst.  (Del.)  158.  Distin- 
guished IN  Commonwealth  v.  Erie  R.  Co., 
62  Pa.  St.  286.  Followed  in  Minneapolis, 
St.  P.  &  S.  St.  M.  R.  Co.  V.  Milner,  57  Fed. 
Rep.  276. 

12. taxes  on  express  compa- 
nies.— A  state  tax  on  the  gross  receipts  of  an 
express  company  doing  an  interstate  busi- 
ness is  void  as  an  attempt  to  regulate  inter- 
state commerce.  State  ex  rel,  v.  American 
Exp.  Co.,  7  Biss.  ((/.  S.)  227. 

So  long  as  it  is  not  a  direct  tax  on  the 
property  carried  in  the  commerce  between 
states,  imposed  either  on  the  goods  or  di- 
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reclly  collected  from  them,  and  is  only  a 
tax  on  the  franchise  granted  to  a  carrier  in 
consideration  of  the  grant,  or,  what  is  the 
same  thing,  a  tax  or  tribute  demanded  for 
the  privilege  of  doing  th .  business,  the  state 
law  does  not  come  withir.  the  terms  of  the 
United  States  constitution,  reserving  to  con- 
gress the  right  to  regulate  interstate  com- 
merce. Memphis  &>  L.  A'.  H.  Co.  v.  Nolan, 
14  Fed.  Rep.  532. 

A  license  or  privilege  tax  imposed  by  a 
6*.ate  upon  a  foreign  express  company  for 
the  privilege  of  doing  business  in  the  state, 
which  does  not  obstruct  or  prohibit  its  in- 
terstate business,  is  not  unconstitutional  as 
an  attempt  to  regulate  interstate  commerce. 
Memphis  Sr^  L.  R.  R,  Co.  v.  Nolan,  14  Fed. 
Rep.  532.— Quoting  Baltimore  &  O.  R.  Co. 
V.  Maryland,  21  Wall.  (U.  S.)  456. 

13. taxes  on  railroad  running 

Into  other  states.— The  tax  on  railroads 
running  into  other  states  is  not  unconstitu- 
tional as  operating  upon  commerce  between 
the  states,  but  is  wholly  a  tax  on  property, 
as  property  located  and  used  in  this  state. 
State  v.  New  York,  N.  H.  6»  H.  R.  Co.,  60 
Conn.  326,  22  Atl.  Rep.  765. 


COMMERCIAL  TRAVELERS. 

Carriage  of  samples   of,  as   baggage,   see 

Hacuaue,  42. 
Damages  for  loss  of  samples  of,  see  Carriage 

OF  Merchandise,  805. 
Special  rates  to,  see  Interstate  Commerce, 

88. 


COMMISSIONERS. 

Assessment  of  land  damages  by,  see  Eminent 
Domain,  41)3-515,  552. 

Authority  of,  as  to  location  of  stations,  see 
Stations  and  Depots,  14,  30. 

Compensation  of,  see  Rapii)  Transit  Acts,  8. 

Examination  of  proposed  route  by,  see  Lo- 
cation OF  ROUTK,  8-12. 

Fees  of,  when  allowed  in  costs,  sec  Eminent 

Domain,  770. 
In  partition,  see  Partition,  4. 
Of  appraisal,  in  condemnation  of  city  streets, 

see  Ei.fvated  Railways,  47. 

—  —  of  abutting  easements,  see  Elevated 

Railways,  32-35. 

—  subways,  consent  of,  as  to  poles  and  wires 

in  streets,  see  Electric  Railways,  12. 

—  supreme  court,  powers  and  duties,  in  ele- 

vated railway  law,  see  Elevated  Rail- 
ways, 10-25. 


Penalty  for  failure  to  comply  with  orders  of, 
see  Crossing  of  Streets  and  Highways, 
112. 

Powers  and  jurisdiction  of,  see  Leases,  etc., 
137. 

—  of,  as  to  route,  time,  and  mode  of  opera- 
tion, motive  power,  etc.,  see  Rapid  Tran- 
sit Acts,  2-5. 

Regulation  of  carriers'  chargef  by,  see 
Charges,  14-19,  62,  104. 

Report  of,  in  condemnation  proceedings,  see 
Eminent  Don.. in,  780-810. 

Specific  enforcf  mcnt  of  orders  of,  see  Cross- 
ing of  Streets  ani/  Highways,  113. 

To  make  municipal  subscription,  duties  of. 

see  Municipal  and  Local  Aid,  170. 

See  also  Railway  Commissioners. 


COMMISSIONS. 
Agents,  when  entitled  to,  see  Agency,  34, 
35. 

Of  county  treasurer,  see  Counties,  8. 
On  foreclosure  sales,  see  Mortgages,  247. 
To  take  depositions,  as  evidence,  see  Evi- 
dfnce,  262. 


COMMON  CARRIERS. 

See  titles  referred  to  under  Carriers. 


COMMON  COUNTS. 
What  recoverable  under,  see  Assumpsit,  3. 


COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of,  see  Evidence, 
108. 

Opinion  evidence  as  to  matters  of,  see  Wit- 
nesses, 144. 


COMMON  LAW. 

Charges  must  be  reasonable  at,  see  Charges, 
20. 

Discrimination  at,  see  Discrimination,  1, 
38. 

Duty  of  owner  to  fence  in  stock  at,  see  Ani- 
mals, Injuries  to,  53  (i). 

—  to  fence  track  at,  see  Animals,  Injuries 

TO,  85  ;  Fenci.s,  12. 

Election  to  sue  under,  or  under  statute  for 
killing  stock,  see  Animals,  Injuries  to, 
30 1. 

Liability  of  carriers  of  goods  at,  see  Car- 
riage OK  Merchandise,  11-30. 

initial  carrier  at,  see  Carriage  of  Mer- 
chandise, 574. 

No  civil  remedy  for  homicide  at.  see  Death  hy 
Wrongful  Act,  1-5. 

—  obligation  to  carry  live  stock  at,  see  Car- 

riage OF  Live  Stock,  1,  22. 
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Obligations  of  connecting  lines  at,  see  Car- 
riage OF  Merchandise,  540. 

Presumption  that  it  is  in  force  in  other  juris- 
dictions, see  Evidence,  ia2. 

Power  to  limit  liability  imposed  by,  see  Ex- 
PKEss  Companies,  GO ;  Limitation  ok 
Liability,  1-20. 

Requisites  of  contracts  at,  see  Contracts, 
7-12. 

deeds  at,  see  Deeds,  1  -3. 


COMMUNICATIONS. 

Between  jurors  and  outside  parties,  see  New 

tkiai.,  i;j. 

When  privileged,  see  Attorneys,  22,  23; 
Libel,  ftc,  3;  Witnesses,  88-93. 


COMMUTATION  TICKETS. 

On  street  railways,  see  Street  Railways, 

528. 
Rights  conferred  by,  generally,  see  Tickets 

AND  Fares,  01-60. 


COMPARATIVE  NEOLIOENCE. 

Application  of  the  doctrine  in  stock-killing 
cases,  see  Animals,  Injuries  to,  240- 
242. 

Doctrine  of,  as  applied  to  trespassers,  see 
Trespassers,  Injuries  to,  115. 

Non-reversible  errors  in  instructions  as  to, 
sec  Appeal,  etc.,  80. 

Of  company  and  person  killed,  see  Death, 
ETC.,  31 'J,  343. 

—  injured  passenger  and  carrier,  see  Car- 
riage OK  FUSSENGEKS,  304. 
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of  the  Doctrine 41 

3.  Evidence;  Instructions ;   Ques- 

tions for  fury 43 

XL  1»  OTHER  JURISDICTIONS 49 

I.  ILLINOIS  DOCTB   .(E. 

I .  Nule  Stated  and  Explained, 

1.  OoiH>rall.v.»— Negligence,  resulting 
in  injury,  is  comparative,  and  it  is  not  re- 
quired ti.ai  the  plaintilT  shall  he  free  from 
all  negligence  himself,  or  that  he  shall  ex- 
ercise tile  highest  possible  degree  of  pru- 
dence and  caution,  to  entiile  him  to  re- 
cover, if  It  ap|)ear  the  defendant  was  guilty 

*  Hoctrine  of  loinpiirative  nci^ligcnce,  see 
notes,  15  Am.  &  Eno.  R.  Cas.  361;  ig  Id.  3C2; 
8  /(/.  237. 


of  a  higher  degree  of  negligence.     Chicago, 

B.  &•  Q.  R.  Co.  V.  Payne,  59  ///.  534,  1 1  Am. 
Ry.  Kep.  157. — Following  Chicago,  B.  & 
Q.  R.  Co.  V.  Payne,  49  111.  499 ;  Galena  & 

C.  U.  R.  Co.  V.  Jacobs,  20  111.  478. 

But  in  cases  of  mutual  negligence,  to 
authorize  a  recovery  by  the  plaintiff,  the 
negligence  on  the  part  of  the  defendant 
must  be  so  much  greater  than  that  of  the 
plaintiff  as  to  clearly  preponderate.    Chicago, 

B.  &^  Q.  R.  Co.  V.  Payne,  49  ///.  499.— Re- 
VIFAVING  Galena  &  C.  U.  R.  Co.  v.  Dill,  22 
111.  264.— Disapproved  in  South  &  N.  Ala. 
R.  Co.  V.  Sullivan,  59  Ala.  272.  Followed 
IN  Chicago,  B.  «&  Q.  R.  Co.  v.  Payne,  59 
111.  534.  Overruled  in  Joliet  v.  Seward, 
86  111.  402. 

2.  Use  of  ordinary  care  by  plaiiitift*. 
— The  rule  of  comparative  negligence  has 
no  application  and  cannot  be  properly  in- 
voked except  in  cases  where  the  party  in- 
jured observed  ordinary  care  for  his  own 
safety  with  reference  to  the  particular  cir- 
cumstances involved.    Louisville,  N.  A.  &* 

C.  R.  Co.  v.  fohnson,  44  ///.  App.  56.  Toledo, 
St.  L.  &"  K.  C.  R.  Co.  V.  Cline,  45  Am.  6- 
Eng.  R.  Cas.  150,  135  ///.  41,  25  .V.  E.  Rep. 
846 ;  reversing  3 1  ///.  App.  563.  Illinois  C, 
R.  Co.  V.  Beard,  49  ///.  App.  232,  Chicago, 
M.  <S-  St.  P.  R.  Co.  V.  Krueger,  23  ///.  App. 
639 ;  affirmed  in  part  in  1 24  ///.  457.  Chicago 
&'  N.  W.  R.  Co.  V.  Thorson,  1 1  ///.  ////. 
631.  Wabash,  St.  L.  6-  P.  R.  Co.  v.  Moran, 
13  ///.  App.  72. 

And  that  the  defendant  was  guilty  of 
gross  negligence.  Gardner  v.  Chicago,  R, 
I.  &■'  P.  R.  Co.,  17  ///.  App.  262. 

The  rule  of  comparative  negligence  has 
no  application  wliere  an  unwise  or  inju- 
dicious rule  of  the  master,  well  known  and 
understood  by  the  servant,  produces  a 
hazard  wiiich  he  is  presumed  to  incur 
voluntarily  as  an  incident  of  his  employ- 
ment. Illinois  C.  R.  Co.  v.  A'ecr,  26  ///. 
Ap/>.  356. 

If  a  plaintiff  exercises  ordinary  care  under 
all  til ;  circumstances  of  the  case,  and  the 
rleiendant  is  negligent,  though  not  to  the 
extent  of  being  grossly  so,  he  may  recover 
although  his  care  is  not  of  that  extreme 
degree  denominated  '  great  care,"  or  such 
as  men  of  extraordinary  caution  and  pru- 
dence might  have  used.  Chicago,  />'.  &-•  Q, 
R.  Co.  v.  Dougherty,  12  ///.  App.  181. 

Ordinarily  the  mere  fact  of  running  a 
train  faster  than  allowed  by  ordinance  is 
negligence,  and  when  the  injured  party  is 
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himself  at  fault  the  doctrine  of  comparative 
nej^liyence  applies,  and  he  cannot  recover 
unless,  under  the  circumstances,  the  negli- 
gence of  the  defendant  is  wilful  or  wanton. 
But  the  speed  of  the  train  alone  cannot  be 
regarded  as  furnishing  a  sufficient  reason 
for  holding  that  the  injury  was  wilful  or 
wanton.  IVabas/t,  St.  L.  &*  P.  A'.  Co.  v. 
V^eisbcck,  14  ///.  App.  525. —QUOTING 
Illinois  C.  R.  Co.  v.  Heiheringlon,  83  III. 
516.  Reviewing  Schmidt  v.  Chicago  &  N. 
W.  R.  Co.,  83  111.  410;  Wabash  R.  Co.  v. 
Henks,  91  111.  413. 

Where  a  person  voluntarily  and  unneces- 
sarily  places    himself    in  a    position   well 
J-nown  to  be  a  place  of  danger  and  is  in- 
jured, there  can  be  no  recovery,  even  for 
gross  negligence  on  the  part  of  the  defend- 
ant, the  act  of  the  defendant  not  being  wil- 
ful or  wanton.    The  doctrine  of  comparative 
negligence  does  not  apply  unless  the  plain- 
tiiT  was  in  the  exercise  of  ordinary  care., 
Illinois  C.  R.  Co.  v.  Beard,  49  ///.  Af>p.  232. 
A  plaintiff  who  has  by  his  own  want  of 
ordinary  care  contributed    to    the    injury 
complained   of  cannot  recover,  no  matter 
what  the  degree  of  the  defendant's  negli- 
gence may  be,  short  of  that  which  estab- 
lishes an  inference  of  a  wilful  and  inten- 
tional wrong,  as  a  failure  in  that  regard  is 
in   its  legal   sense   "ordinary  negligence," 
and  therefore  not  subject  to  any  compari- 
son.   The  doctrine  of  comparative  negli- 
gence is  not  applicable  to  such  a  case,  as 
the  negligence  of  the  plaintifl  is  "  ordinary  " 
iind  not  slight.     Chicago,  B.  &•  Q.  A'.  Co.  v. 
Dougherty,    12    ///.    App.    181.— QUOTING 
Aurora  Branch  R.  Co.  v.  Grimes,  13  111.  585  ; 
Indianapolis  &  St.  L.  R.  Co.  7/.  Stables,  62 
III.  313;  Chicago,  B.  &  Q.  R.  Co.  v.  Har- 
wood,  90  111.  425. 

To  enable  a  plaintiff  to  recover  on  the 
ground  of  mere  negligence,  as  distinct  from 
the  wilful  tort  of  tiie  defendant,  it  must  ap- 
pear that  plaintiff  exercised  ordinary  care, 
such  as  reasonably  prudent  persons  would 
exercise  under  like  circumstances  to  avoid 
injury.  Where  there  is  a  want  of  ordinary 
care  on  part  of  plaintiff  the  doctrine  of  com- 
parative negligence  does  not  apply.  Chi- 
cago, B.  Sf  Q.  R.  Co.  V.  Rogers,  17  ///.  App. 
638. 

For  It  cannot  be  legally  true,  when  the 
injured  party  fails  to  exercise  ordinary  care, 
and  the  defendant  is  guilty  of  negligence 
only,  that  the  negligence  of  one  is  slight 
and  that  of  the  other  gross  in  comparison 


with  each  other.  Union  R.  &•  T,  Co.  v, 
Kallaher,  1 2  ///.  App.  400.  Chicago,  B.  &* 
Q.  R.  Co.  V.  Johnson,  8  Am.  &*  Eng.  A.  Cas. 
225,  103  ///.  512. 

It  is  an  essential  element  to  the  right  of 
action  for  injuries  occasioned  by  negligence 
of  defendant  that  plaintiff  must  have  exer- 
cised ordinary  care,  such  as  a  reasonably 
prudent  person  will  always  adopt  for  the 
security  of  his  person  or  property.  Where 
a  party  has  been  injured  for  the  want  of  or- 
dinary care  on  his  part,  which  is  gross  neg- 
ligence, no  action  will  lie  unless  the  injury 
is  wilfully  inflicted  by  defendant.  Chicago, 
B.  &>  Q.  R.  Co.  V.  Lee,  68  ///.  576. 

Notwithstanding  a  plaintiff  may  have 
been  guilty  of  slight  negligence,  if  that  of 
the  defendant,  in  comparison,  amount  to 
gross  carelessness,  he  may  recover ;  but  if 
he  failed  to  use  that  care  which  a  man  of 
ordinary  prudence  would  have  exercised 
under  like  circumstances,  then  no  recovery 
can  be  had,  unless  the  negligence  of  the 
defendant  was  so  gross  as  to  amount  to  a 
wanton  or  wilful  wrong.  Chicago,  B.  &>  Q. 
R.  Co.  V.  Colwell,  3  ///.  Afip.  545. 

3.  Plaiiitift's  iK>{;li{;:cueo  equal  to 
dcfeiitlaiit'8,  or  nearly  so.— As  a  rule, 
where  both  plaintiff  and  defendant  are 
guilty  of  gross  negligence  no  recovery  can 
be  had,  and  it  is  error  for  the  court  to  mod- 
ify this  rule  where  no  facts  appear  in  evi- 
dence to  call  for  such  modification,  Illinois 
C.  R.  Co.  V.  Baches,  55  ///.  379,  i  Am.  Ry. 
Rep.  58s.— Dl.SAPi'ROVEi)  IN  South  &  N. 
Ala.  R.  Co.  V.  Sullivan,  59  Ala.  272.  FoL» 
LOWED  IN  Indianapolis  &  St.  L.  R.  Co.  v. 
Evans,  88  111.  63. 

In  cases  of  mutual  negligence  plaintiff 
cannot  recover  becausi  there  may  be  a 
greater  degree  of  negligence  on  the  part  of 
defendant.  Chicago  &^  A.  R.  Co.  v.  Mock, 
72  ///.  141. 

If  the  mutual  negligence  producing  the 
injury  is  equal,  or  nearly  so,  or  that  0/  the 
plaintiff  is  greater  than  that  of  the  defend- 
ant, he  cannot  recover ;  but  if  his  negligence 
was  slight  in  comparison  to  that  of  defend- 
ant, he  may  recover.  Chicago  &*  A.  R.  Co. 
V.  Murray,  62  ///.  326,  7  Am.  Ry.  Rep.  308. 
Chicago,  B.  Sr*  Q.  R.  Co.  v,  Payne,  49  ///.  499. 
If  plaintiff  is  alone  guilty  of  negligence, 
or  the  negligence  of  the  panics  is  equal,  or 
plaintiff  8  negligence  is  gross,  no  action  will 
lie  unless  the  injury  is  wilfully  inflicted. 
Chicago,  n.  <S-  Q.  R.  Co.  v.  Lee,  68  III.  576. 
The  rule  of  comparative  negligence  re- 
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quires,  and  has  always  required,  mudi  more 
than  a  mere  preponderance  of  negligence 
on  the  part  of  the  defendant  to  autliorize  a 
recovery.  When  the  plaintiff  is  chargeable 
with  contributory  negligence,  though  slight, 
there  must  be  a  wide  disparity  betweeu  his 
negligence  and  that  of  the  defendant,  or  he 
cannot  recover.  Parmelcc  v.  Farro,  22  ///. 
App.  467. 

In  cases  of  mutual  negligence  the  neg- 
ligence of  defendant  must  be  so  nmch 
greater  than  that  of  the  plaintiff  as  to 
clearly  and  greatly  preponderate.  Chicago, 
n.  .S-  (2.  R.  Co.  V.  Payne,  49  ///.  499. 

4.  Plaiiitiff'.s  iieffllsciice  "slight," 
dct'oiidaut's  "gross."— (0  General  rule 
stated. — Under  the  rule  of  coniparative 
negligence,  when  both  parties  are  at  fault 
the  plaintiff  may  recover  where  it  appears 
that  his  negligence  is  slight  and  that  of  the 
defendant  is  gross.  Chicago  &r*  A.  R.  Co.  v, 
Gretzner,  46  ///.  74.— Following  Chicago, 

B.  &  g.  R.  Co.  V.  Dewey,  26  111.  255;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Hazzard,  26  111.  373 ; 
Galena  &  C.  U.  R.  Co.  v.  Jacobs,  20  111.  478 ; 
Coursen  v.  Ely,  37  III.  338  ;  Chicago  &  A.  R. 
Co.  V.  Hogarth,  38  111.  370;  Chicago,  B.  & 
Q.  R.  Co.  V.  Triplett,  38  111.  482;  Illinois  C. 
R.  Co.  w.  Simmons,  38  111.  242 ;  St.  Louis,  A. 
&  C.  R.  Co.  V.  Todd,  36  III.  409.  MouiFV- 
ING  Aurora  Branch  R.  Co.  v.  Grimes,  13  111. 
585;  Dyer?/.  Talcott,  16  111.  300;  Galena  & 

C.  U.  R.Co.  V.  Fay,  16  111.  558;  Chicago,  B. 
&  y.  R.  Co.  V.  George,  19  111.  510. — Fol- 
LOWKD  IN  Chicago,  B.  &  Q.  R,  Co.  v.  Van 
Patten,  64  III.  ^^xo.— Chicago,  li.  &»  Q.  R.  Co. 
V.  Lee,  68  ///.  576.  Chicago,  B.  &>  Q.  R.  Co. 
V.  Van  Patten,  64  III.  510.  Indianapolis  df^ 
St.  L.  R.  Co.  V.  J£7Jans,  88  ///.  63,  21  Ant.  Ry. 
Rep.  284.  S'ratton  v.  Central  City  Horse  R. 
Co.,  I  A. 11  ^  Eng.  R.  Cas.  115,  95  ///.  25. 

If  th  negligence  of  the  injured  party 
has' com  'juted  to  the  injury  he  cannot  re- 
cover, luiK.;  it  appear  that  his  negligence 
was  no  greater  than  that  defined  by  the 
law  as  "slight  negligence,"  and  that  defend- 
ant's negligence  was  "  gross."  St.  Louis,  A. 
&^  T.  U.  R.  Co.  V.  Andres,  16  ///.  App.  292. 
Chicago,  n,  &*  Q.  R.  Co.  v.  J)nnn,  61  ///.  385, 
12  Am.  Ry.  Rep.  427.  Schmidt  v.  Chicago 
&>  N.  IV.  R.  Co.,  81  ///,  405. 

Before  a  person  c:in  recover  on  account 
of  the  neglect  of  a  statutory  duty,  it  must 
appear  not  only  that  the  injury  complained 
of  was  the  result  of  such  neglect,  but  it 
must  also  appear  that  the  injured  party  was 
in  the  exercise  of  due  caic.     If  the  negli- 


gence of  the  injured  party  contributes  to 
the  injury  he  cannot  recover,  unless  it  ap- 
pears that  his  negligence  was  what  the  law 
denominates  "slight"  and  that  of  the  de- 
fendant "gross."  IVabash,  St.  L.  (S^  /'.  R. 
Co.  V.  Thompson,  \^ 111.  App.  117.— Follow- 
ing Chicago,  B.  &  Q.  R.  Co.  z/.  Johnson,  103 
111.  512.— Followed  in  St.  Louis,  A.  &  T. 
H.  R.  Co.  V.  Andres,  16  111.  App.  292. — Illi- 
nois C.  R.  Co,  V.  Goddard,  72  ///.  567. 

Partial  or  slight  negligence  and  inatten- 
tion of  the  party  injured  will  not  bar  re- 
covery, when  palpable  negligence  of  the 
employer  is  proven.  Chicago  &•  A.  R.  Co. 
v.  Sullivan,  63  ///.  293. 

In  an  action  for  injury  to  plaintiff  while 
crossing  a  track,  the  rule  of  comparative 
negligence,  that  he  can  only  recover  where 
his  negligence,  if  any,  is  slight  and  that  of 
the  company  gross,  applies  under  the  111. 
Rev.  St.  of  1874,  ch.  114,  §  62,  amending  the 
law  of  1885  with  respect  to  the  speed  of 
trains  in  cities,  etc.,  so  as  to  nuike  the  lia- 
bility of  the  company  absolute  only  in  the 
absence  of  evidence  rebutting  the  statutory 
presumption  of  negligence.  Lake  Shore  ^S^» 
M.  S.  R.  Co.  V.  Rerlink,  2  ///.  App.  427. 

Under  this  statute  when  the  pioof  estab- 
lishes contributory  negligence  on  the  part 
of  the  plaintiff,  the  presumption  of  liability 
raised  by  the  statute  ceases,  and  as  in  other 
cases,  the  plaintiff  can  recover  only  where 
his  negligence  is  slight  and  that  of  the  de- 
fendant gross.  Lake  Shore  &^  M.  S.  R.  Co. 
V.  Berlink,  2  ///.  .///.  427. 

(2)  Defendant's  negligence  gross,  as  com- 
pared with  tiat  of  plaintiff. — The  words 
"gross"  and  "slight,"  as  applied  to  the 
negligence  of  a  plaintiff  and  defendant,  are 
to  a  great  extent  relative  terms.  Oiten  the 
determining  of  one,  whether  slight  or  gross, 
will  depend  upon  the  character  of  the 
other.  The  doctrine  of  comparative  negli- 
ge'ice  is  founded  upon  a  comparison  of  the 
negligence  of  the  plaintiff  with  that  of  the 
defendant,  and  is  the  very  essence  of  the 
rule.  Moody  v.  Peterson,  11  III.  App.  iSo. 
First  A'at.  Bank  v.  Kitemillcr,  14  ///,  .,///, 
22.  Chicago  &>  E.  I.  R.  Co.  v.  O'Connor,  13 
///.  App.  62.  Chicago,  M.  Sr^  St.  P.  R.  Co.  v. 
Mason,  27  ///.  ////.  450. 

Negligence  on  the  part  of  plaintiff,  mate- 
rially contributing  to  the  injury,  will  not 
bar  a  recovery,  provided  the  defendant  was 
guilty  of  negligence  of  such  degree  that, 
when  compared  with  the  negligence  of  the 
plaintiff,  the  former  (s  gross  and  the  latter 
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si  ight.  Chicago,  M.  &•  S/.  P.  >?.  Co.  v.  A'nw- 
j;er,  23  III.  Aftp.dy^;  affirmed  in  part  in  124 
///.  457.  Galena  iS-»  C.  U.  K.  Co.  v.  Jacobs, 
20  III.  478.— Quoting  Aurora  Branch  R. 
Co. ■?'.  Grimes,  13  111.  585  ;  Butterfield  v.  For- 
rester, II  East  60;  Dyer  v.  Talcott,  16  111. 
300;  Galena  &  C.  U.  R.  Co.  v.  Fay,  16  111. 
559;  Chicat-o  &  M.  R.  Co.  7/.  Paichin,  16  111. 
198;  Great  Western  R.  Co.  v.  Thompson,  17 
111.  131;  Central  Military  Tract  R.  Co.  v. 
Rockafellow,  17  III.  541  ;  Illinois  C.  R.  Co. 
V.  Reedy,  17  111.  580;  Chicago  v.  Major,  18 
111.  361  ;  Blytli  V.  Topham,  Cro.  Jac.  158.— 
Followed  in  Chicago,  B.  &  O.  R.  Co.  v. 
Payne,  59  111.  534;  Chicago  &  ,\.  R.  Co.  7>. 
Gretzner,  46  111.  74;  Chicago,  B.  «Sr  Q.  R. 
Co.  w.  Van  Patten,  64  111.  510.  Quoted  in 
Chicago  &  E.  I.  R.  Co.  v.  O'Connor,  13  111. 
App.  62 ;  Union  Pac.  R.  Co.  v.  Kollins,  5 
Kan.  ibj.—C/iicago,  B.  <S-  Q.  R,  Co.  v.  Trip- 
leti,  38  ///.  482.— Criticised  in  Lake  Shore 
&  M.  S.  R.  Co.  V.  Miller.  25  Mich.  274. 
Distinguished  in  Chicago  &  R.  I.  R.  Co. 
V.  McKean,  40  111.  218.  Followed  in  Chi- 
cago &  A.  R.  Co.  V.  Gretzner,  46  111.  74. 
— Chicago  Sr^N.  IV.  K.  Co.  v.  Clark, -jo  III. 
276.— Followed  in  VVillard  v.  Swanson,  22 
111.  App.  ^2J^.— Chicago,  B.  iS-*  Q.  R.  Co.  v. 
Har^i'ood,  ^  III.  425.— Quoted  in  Chicago, 
B.  &  Q.  R.  Co.  V.  Dougherty,  12  111.  App. 
i&i.— Chicago  (S«»  A.  A\  Co.  v.  Johnson,  116 
///.  206,  4  iV.  li.  Rep.  381.— Followed  in 
VVillard  v.  Swanson,  22  111.  App.  424. — First 
Nat.  Bank  v.  Eitemiller,  14  ///.  App.  22. 
lVabash,St.L.  6-  P.  R.  Co.  v.  Moran,  13 
///.  App.  72.  Chicago,  B.  &*  Q.  R.  Co.  v. 
Cohvell,  3  ///.  App.  545. 

Where  a  plaintilT  has  been  guilty  of  neg- 
ligence contributing  to  the  injury  he  cannot 
recover  unless  the  negligence  of  the  de- 
fendant is  gross,  and  his  own  but  slight  in 
comparison.  Chicago  City  R.  Co.  v.  Le^tu's, 
5  ///.  App.  242.— Quoting  Illinois  C.  R, 
Co.  V.  Hammer,  85  111.  i2(i.— Pittsburgh,  C. 
«S-  .SV.  I.  R.  Co.  V.  Shannon,  1 1  ///.  App.  222. 
—Quoting  Illinois  C.  R.  Co.  v.  Hammer, 
85  111.  t,2(i.~- Illinois  C.  R.  Co.  V.  lirookshire, 
3  ///.  App.  225.  Chicago  &*  A,  R.  Co.  v. 
Langley,  2  ///.  .///.  505.  Chicago  &»  N.  W, 
R.  Co.  V,  Dimick,  2  Am,  ^-  Eng,  R.  Cas. 
201,  96  ///.  42. 

The  rule  is  that  a  plaintiff  who  has  been 
Ruilty  of  negligence  contributing  in  a  slight 
degree  to  the  injury  may  recover  of  a  de- 
fendant wlio  has  been  gro.ssly  negligent; 
but  in  such  case  the  negligence  ot  the  |)lain- 
tlff  must   be  slight  and  that  of  defendant 


gross  when  compared  with  that  of  plaintiff, 
and  both  these  terms,  "  gross  "  and  "  slight," 
or  their  equivalent,  should  be  used  in  every 
instruction  that  attempts  to  lay  down  the 
rule.  Chicago,  B.  &^  Q.  R.  Co.  v.  Avery,  8 
///.  App.  133. 

In  Illinois,  when  both  plaintifl  and  de- 
fendant are  charged  with  negligence,  the 
jury  must  compare  the  negligence  of  the 
parties  and  determine  whether  that  of 
plaintiff  is  slight  and  that  of  the  defendant 
gross  ;  and  it  is  the  duty  of  the  court  to  in- 
struct the  jury  to  make  this  comparison. 
Chicago  &•  A.  R.  Co.  v.  Dillon,  17  ///.  App. 

355. 

Where  there  is  evidence  tending  to  show 
that  plaintiff's  negligence  was  slight  when 
compared  with  that  of  the  company,  and  that 
of  the  latter  was  gross,  a  finding  in  favor 
of  plaintiff,  in  an  action  to  recover  damages 
from  tlie  company  for  the  breaking  of 
plaintiff's  wagon  by  running  into  it,  will  not 
be  set  aside.  Toledo,  IV.  &*  H'.  R.  Co.  v. 
Spencer,  66  ///.  528. 

(3)  Higher  degree  of  negligence  on  defend- 
ant's part  insufficient. — The  rule  of  compar- 
ative negligence  does  not  permit  a  plaintifl 
to  recover  because  defendant  has  been 
guilty  of  a  greater  degree  of  negligence 
than  plaintiff.  Chicago,  B,  (S«»  Q.  R.  Co.  v. 
Van  Patten,  64  ///.  510.  —  Following 
Galena  &  C.  U.  R.  Co.  v.  Jacobs,  20  III. 
47«- 

A  mere  preponderance  of  negligence  on 
the  part  of  defendant  will  not  authorize  a 
recovery.  Schmidt  v.  Chicago  &*  N.  IV.  A . 
Co.,  83  ///.  405. 

And  it  is  error  to  instruct  the  jury  that 
plaintiff  can  recover  if  the  negligence  of 
defendant  was  of  a  higher  degree  than  that 
of  plaintiff.  Illinois  C.  R,  Co.  v.  Goddaid, 
72  ///.  567. 

Plaintiff  cannot  recover  unless  defend- 
ant's negligence  clearly  and  largely  exceeds 
tiiat  of  plaintiff.  Chicago  &^  N.  IV.  R.  Co. 
V.  Clark,  70  ///.  276.  Chicago,  B.  *•  Q.  R. 
Co.  V.  Payne,  49  ///.  499.  Chicago,  B.  6^  Q. 
R.  Co.  V.  Dunn,  52  ///.  451. 

Although  defendant's  negligence  may 
have  been  the  prime  cause  of  the  injury  to 
plaintiff,  yet  if  plaintiff,  by  the  exercise  of 
due  care,  might  have  avoided  receiving  the 
injury,  and  his  negligence  is  not  slight  and 
that  of  defendant  gross,  when  compared 
with  each  other,  plaintiff  cannot  recover. 
St.  I. outs  &*  S,  E,  R.  Co.  V.  Bri/a,  72  ///. 
256.  • 
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2.    Illustrations  of  the  Application  of  the 
Doctrine. 

5.  Generally.*— Plaintiff  was  employed 
to  work  a  pump  which  was  operated  by 
horse-power  at  one  of  defendant's  stations, 
and  in  doing  so  was  injured.  He  char);ed 
neslisrence  in  the  manner  of  constructing 
tiie  pump,  in  that  it  was  not  constructed 
according  to  the  statute.  Held,  that  if  the 
company  was  charged  with  negligence  in 
constructing  its  pump,  and  plaintiff,  with 
full  knowledge  of  the  facts,  undertook  to 
operate  the  same,  he  was  chargeable,  by  the 
statute,  with  the  same  negligence  in  oper- 
ating it,  and  the  rule  of  comparative  negli- 
gence did  not  apply.  Wabash,  St.  L.  &*  P. 
R.  Co.  V.  Thompson,  1 5  ///.  App.  117;  for- 
mer appeal,  10  ///.  App.  271. 

O.  Injuries  to  cliihiren.— The  doc- 
trine of  comparative  negligence  has  no  ap- 
plication where  the  plaintiff  is  a  child  seven 
years  old  and  no  negligence  is  chargeable 
to  the  parent  or  guardian.  Chicago,  St.  L. 
&•  P.  R.  Co.  V.  Welsh,  118  ///.  572,  9  N.  E. 
Rep.  197. 

Where  there  is  negligence  on  the  part  of 
a  parent  charged  with  the  care  of  a  child  of 
tender  years,  contributing  directly  to  pro- 
duce the  injury,  there  can  be  no  recovery, 
unless  such  negligence  is  slight,  and  that  of 
defendant  is  gross  in  comparison  in  regard 
to  that  which  produced  the  injury.  It  is 
not  sufficient  that  defendant  may  have  been 
guilty  of  a  greater  degree  of  negligence. 
Toledo,  W.  <^  W.  R.  Co.  v.  Grahle,  88  ///. 
441,21  Am.  Ry.  Rep.  336. 

7.  Injuries  to  passeuKers.f  —  The 
doctrine  of  comparative  negligence  applies 
where  a  passenger  sues  the  carrier  for  a  per- 
sonal injury.  Galena  iS-  C.  U.  R.  Co.  v.  Fay, 
16  ///,  558. 

And  a  passenger  guilty  of  slight  negli- 
gence may  recover  for  a  personal  injury  re- 
sulting from  the  gross  negligence  df  the 
carrier.  Lake  Shore  &*  M.  S.  R.  Co.  v. 
Ih-mvn,  31  Am.  &•  /Cntr.  R.  Cos.  (>i,  123  ///. 
162,  14  A^.  E.  Re/>.  197. 

Where  a  person  travelii  j;  on  a  railroad 
car  permits  his  arm  to  rest  on  the  base  of 
the  window  and  slightly  project  outside, 
and  thereby  has  his  arm  broken  in  passing 
a  freight  train,  the  negligence  of  such  per- 


*  Illinois  doctrine  of  comparative  neKliKcnce 
in  actions  for  destroying  property  by  fire,  see 
note,  38  Am.  Dice.  76. 

t  See  also  Carriack  of  Passk.nokus.  ;J04. 


son  is  slight  compared  with  the  negligence 
of  the  company  in  permitting  its  freight  cars 
to  stand  so  near  the  track  of  its  passenger 
train ;  and  a  recovery  may  be  had  for  the 
injury  sustained.  Chicago  &*  A.  R.  Co.  v. 
Pondrom,  51  ///.  333. — Quoting  Spencer 
V.  Milwaukee  &  P.  du  C.  R.  Co.,  17  Wis, 
.487.  Quoting  anu  approving  New  Jer- 
sey R.  Co.  V.  Kennard,  21  Pa.  St.  203.  Re- 
JFXTING  Pittsburg  &  C.  R.  Co.  v.  McClurg, 
56  Pa.  St.  294. — Disapproved  in  Pittsburg 
&  C.  R.  Co.  V.  Andrews,  39  Md.  329.  Di.s- 
TINGUISHEU  IN  Georgia  Pac.  R.  Co.  v.  Un- 
derwood, 90  Ala.  49.  Reviewed  in  Manly 
V.  Wilmington  &  W.  R.  Co.,  74  N.  Car.  655. 

Where  a  jury  has  found,  from  the  evi- 
dence, that  the  act  of  a  passenger  in  alight- 
ing tiom  a  train,  at  the  time  and  under  the 
circumstances  appearing,  was  slight  negli- 
gence, and  the  negligence  of  the  servants  of 
the  company  in  starling  its  train,  when  com- 
pared with  that  of  the  passenger,  was  gross, 
and  such  finding  is  sustained  by  the  appel- 
late court,  it  is  conclusive  on  this  court,  and 
cannot  be  re-examined.  Chicago  &*  A.  R. 
Co.  v.  Bonifield,  8  Am.  <S«  Eng.  R.  Cas.  493, 
104  ///.  223.— Quoted  in  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Smith,   59  Tex.  406. 

8.  Injuries  at  public  crossings.*— If 
a  plaintiff  who  is  injured  at  a  highway  cross- 
ing by  a  train  omits  some  slight  precau- 
tion for  his  safety,  and  the  company  omits 
all  care  on  its  part,  the  plaintiff  will  not  be 
witlumt  remedy.  If  the  plaintiff's  negli- 
gence is  slight,  and  that  of  the  company, 
when  compared  with  that  of  plaintiff,  is 
gross,  recovery  may  he  had.  Wabash.  St.  L, 
(3-  /'.  A'.  Co.  V.  Wallace,  19  Am.  &-  Eng.  R. 
Cas.  359,  no  ///.  114. 

A  person  injured  by  a  collision  with  a 
train  at  a  crossing  cannot  recover  damages 
from  the  company  where  he  is  not  free  from 
negligence  him.sclf,  unless  he  shows  that 
the  company  was  guilty  of  a  greater  degree 
of  negligence  than  he  was.  So  held,  wheie 
a  person  entered  a  railroad  crossing  with  his 
ears  bandaged,  but  who  could  have  seen 
an  approaching  train  if  he  had  turned  his 
face  in  that  direction,  Chicago  <S-  R.  /.  R, 
Co.  V.  Still,  19  ///.  409.— Disapproved  in 
South  &  N.  Ala.  R.  Co.?'.  Sullivan,  59  Ala. 
272.  Distinguished  in  Solen  ?',  Virginia 
&  T.  R.  Co.,  13  Nev.  106.    Followed  in 

*  Law  of  comparative  ncRliKence  at  crossings, 
see  note,  19  Am.  it  Enc.  R.  Cas.  361*.     See  also 

CROSSINCiS,  INJURIICS,  KTC,  1807. 
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Chicago,  B.  &  Q.  R.  Co.  v.  Cauflfman,  38  III. 
424. 

A  person  struck  by  a  train  of  cars  within 
the  limits  of  a  city,  at  a  street  crossing,  may 
recover  for  his  injuries  if,  at  the  time  of  the 
accident,  the  train  was  running  at  an  im- 
proper rate  of  speed  in  reference  to  plain- 
tiff's safety,  even  if  he  was  guilty  of  slight 
negligence,  provided  the  negligence  of  the 
company  was  gross  when  compared  with 
that  of  plaintiff.  Wabash  K.  Co.  v  Hen 
91  ///.  406. 

If  a  person  travel  along  a  track  wh  c 
cars  are  frequently  passing,  even  for  the 
purpose  of  crossing  a  public  highwiiy,  .ii- 
Icss  the  higiiway  is  so  obstructed  as  to  ren- 
der it  necessary  to  follow  the  track,  he  is 
guilty  of  such  negligence  as  will  prevent  a 
recovoiy  for  any  injury  he  may  receive,  un- 
less there  is  a  higher  degree  of  negligence 
contributing  to  the  injury  on  the  part  of  the 
employes  of  the  road.  Illinois  C.  R.  Co.  v. 
liac/ics,  55  ///.  379,  I  Am.  /i>.  Rep.  585. 

».  Iiijiiries  viuisiiif; death.*— (i) Gen- 
erally.— In  a  suit  by  an  administrator  for 
causing  death  of  his  intestate  by  negligence, 
plaintiff  may  recover  although  his  intestate 
was  guilty  of  contributory  negligence,  pro- 
vided the  negligence  of  the  intestate  was 
slight  and  that  of  defendant  gross,  in  com 
parison  with  each  other.  Rockford,  R.  I.&^ 
St.  L.  R.  Co.  V.  Delaney,  82  ///.  198. 

Where  a  company  is  sued  for  negligently 
killing  a  person,  where  no  claim  is  made 
that  the  act  was  wilful,  it  must  appear  that 
the  deceased  was  in  the  exercise  of  ordinary 
care;  otherwise  the  doctrine  of  comparative 
negligence  has  no  application.  Chicago  &* 
N.  \V.  R.  Co.  v.  riiorson,  11  ///.  App.  631. 

Where  the  plaintiff  sought  to  recover  for 
the  death  of  his  intestate,  causel  by  the  al- 
leged negligence  of  the  defendant  in  the 
running  and  management  ot  a  locomotive 
and  train  of  cars,  the  evidence  tending  to 
show  contributory  negligence  on  the  part  of 
the  person  killed,  the  trial  court  instructed 
the  jury  that,  although  it  should  appear 
that  the  plaintiff's  intestate  was  not  exercis- 
ing ordinary  care,  yet  the  plaintiff  miglit  re- 
cover if  the  negligence  of  his  intestate  was 
slight  and  that  of  defendant  was  gross  in 
comparison  with  each  other.  Held,  that  the 
rule  was  not  correctly  stated.  Chicago,  li. 
&>  Q.  R.  Co.  v.  Johnson,  8  Am.  &*  Kng.  R. 
Cas.  225,  103///.  512.— yuoTiNG  Galena  & 

•  S<!e  also  Death,  rtc.  319,  34.'l. 


C.  U.  R.  Co.  V.  Jacr  hs,  20  111.  488 ;  St.  Louis, 
A.  &  T.  H.  K.  Co.  V.  Manly,  5«  111.  300; 
Blyth  V.  Birmingham  Water  Works  Co.,  11 
Ex.  784;  Baltimore  &  P.  R.  Co.  v.  Jones,  95 
U.  S.  439 ;  Tonawanda  R.  Co.  v.  Munger,  5 
Den.  (N.  Y.)  267.  Reconciling  Stratton 
V.  Central  City  Horse  R.  Co..  95  III.  25.— 
FoLLOWEU  IN  Wabash,  St.  L  &  P.  R.  Co. 
V.  Thompson,  15  111.  App.  117  ;  Union  S.  Y. 
&  T.  Co.  V.  Monaghan,  13  111.  App.  148. 
_,  •OTEi)  IN  Chicago  &  E.  I.  R.  Co.  ?'.  O'Con- 
r...  !3  111.  App.  62.  Reviewed  in  Spring- 
i;.;iii  City  R.  Co.  V.  De  Camp,  11  111.  App. 

475- 

(2)     aiusiratioHS. — While    attempting  to 

->ss  f,  '  k  with  his  team  at  a  regular 
highv.  Hy  Oicssipj,  a  man  was  struck  by  an 
approaching  engine  and  killed,  and  it  ap- 
peared that  the  company  allowed  the  sight 
along  its  track,  on  its  right  of  way,  to  be 
obstructed  and  failed  to  give  the  statutory 
signals  until  it  was  too  late  ;  and  the  train, 
out  of  time,  was  running  at  unusual  speed. 
Held,  that  the  negligence  of  the  company 
was  gross,  and  if  deceased  was  guilty  of 
negligence  in  failing  to  listen  or  look  for  a 
train  out  of  time,  such  negligence  was 
slight,  and  the  company  was  liable.  Chi- 
cago, B.  6-  Q.  R.  Co.  v.  Lee,  87  ///.  454,  18 
Am.  Ry.  Rep.  378.— Quoting  Continental 
Imp.  Co.  V.  Stead,  95  U.  S.  161.— Quoted 
IN  Chicago,  B.  &  Q.  R.  Co.  v.  McGaha,  19 
.  111.  App.  342. 

Running  a  train  at  the  rate  of  ten  miles 
an  hour  in  a  populous  city,  in  violation  of 
an  ordinance,  at  a  point  where  there  are 
many  tracks  and  trains  passing,  is  such 
gross  negligence  as  to  justify  a  verdict  for 
the  death  of  one  killed,  where  the  evidence 
shows  deceased  guilty  of  but  slight,  if  any, 
negligence.  Pittsburgh,  C.  6^  St.  L.  R.  Co. 
v.  Knutson,  69  ///.  103. 

Plaintiff's  intestate  was  walking  in  the 
suburbs  of  a  city  on  an  old  highway,  on 
which  defendants  operated  a  dummy-line, 
and  which  was  still  used  as  a  thoroughfare, 
when  he  was  struck  and  killed  by  an  engine 
running  at  the  rate  of  twelve  or  thirteen 
miles  an  hour.  Upon  seeing  the  deceased 
on  the  track  the  engineer  ranga  bell,  and  he 
stepped  off,  but  immediately  stepped  back 
and  was  struck.  Held,  that  it  could  not  be 
said  that  the  negligence  of  the  company,  if 
existing  at  all,  was  gross  as  compared  with 
that  of  plaintiff's  intestate,  and  there  could 
be  no  recovery.  Springfield  City  R.  Co.  v. 
De  Camp,  11  ///.  App.  475.— Reviewing 
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Cliicago,  B.  &  Q.  R.  Co.  v.  Johnson,  103  111. 
S12. 

Ill  an  liCtion  for  the  death  of  plaintiff's 
intestate,  who  was  struck  by  a  moving  car 
at  a  street  crossing,  the  court  instructed  the 
jury  that  if  they  believed,  from  the  evi- 
dence, that  the  crossing  was  used  by  per- 
sons passing  frequently  between  the  hours 
of  six  and  seven  o'clock,  A.M.  and  P.M., 
and  that  the  defendant  knew  it,  and  that 
defendant's  servants  and  employes  were 
switching  and  moving  cars  on  said  crossing 
between  said  hours,  at  a  time  when  it  was 
dark,  by  pushing  them  across  said  street, 
then  it  was  the  duty  of  the  defendant  to 
take  some  means  to  warn  the  persons  pass- 
ing, or  to  prevent  accident  to  them,  and  if 
the  defendant  did  not  do  so,  it  was  guilty 
of  negligence;  and  if  such  negligence  was 
the  cause,  or  principal  cause,  of  the  death  of 
the  intestate,  and  if  the  jury  also  believe, 
from  the  evidence,  that  the  intestate  was 
not  guilty  of  negligence  which  contributed 
to  the  injury,  they  should  find  a  ve'rdict  of 
guilty.  Held,  that  there  was  no  error  in 
the  instruction  to  the  prejudice  of  the  de- 
fendant, and  that  it  stated  the  rule  as  to 
comparative  negligence  more  favorably  to 
the  defendant  than  it  was  entitled  to  have  it 
laid  down.  Peoria  &•  P.  U.  R.  Co.  v.  Clay- 
bcrg,  1  s  Am,  &^  Eng.  R.  Cas,  356,  107  ///. 
644. 

(3) collisions. — In  case  of  a  collision 

of  an  engine,  in  a  city,  with  a  hand-car,  re- 
sulting in  the  death  of  a  laborer,  where  the 
engine  was  running  at  a  speed  prohibited 
by  ordinance  and  no  bell  was  rung  or 
whistle  sounded,  and  the  hand-car  had  been 
in  the  habit  of  coming  into  the  city  at  the 
h'jur  the  accident  occurred,  and  the  ap- 
proach of  the  engine  was  concealed  from 
the  view— //t'/rj',  that  the  negligence  of  the 
company  was  gross,  and  that  of  the  de- 
ceased, if  any,  was  slight.  Toledo,  IV.  &^ 
IV.  R.  Co.  V.  O'Connor,  77  ///.  391. 

Flaintifl's  intestate  was  killed  while  law- 
fully unloading  wood  from  a  car  standing 
on  a  side-track.  Several  other  empty  cars 
stood  some  distance  away  on  the  same 
track  when  a  freight  train  passed  and  then 
was  switched  onto  the  track  where  the  de- 
ceased was  at  work,  and  backed  against  the 
empty  cars  and  pushed  the  rear  one  against 
him,  causing  the  accident.  No  warning 
was  given  except  the  ringing  of  a  bell  some 
forty  rods  away,  and  the  deceased  was  not 
acquainted  with  the  mode  of  switching  cars, 


nor  aware  that  he  was  in  danger,  and  could 
not  see  the  train  as  it  backed  against  the 
cars.  Held,  that  the  company  was  liable; 
that  deceased,  though  to  some  extent  at 
fault,  was  not  guilty  of  such  negligence  as 
to  preve.it  a  recovery.  Hlinois  C.  R.  Co.  v. 
Hoffman,  67  ///.  287. 

10.  Killing:  live  stock.*— In  an  action 
for  killing  of  plaintiff's  cow  by  a  train  in  an 
incorporated  town,  it  appeared  that  no  bell 
was  rung  or  whistle  sounded,  and  that  the 
tram  was  running  at  a  greater  rate  of  speed 
than  allowed  by  ordinance  of  the  town.  It 
also  appeared  that  plaintiff's  cow  was  run- 
ning at  large,  contrary  to  ordinance.  Held, 
that  the  negligence  of  plaintiff  being  slight 
as  compared  with  that  of  the  company, 
which  was  gross,  plaintiff  might  recover. 
Indianapolis  &*  St.  L,  R,  Co.  v.  Peyton,  76 
///.  340. — Quoted  in  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Ahrens,  42  111.  App.  434. 

Plaintiff  sued  to  recover  for  injuries  to 
his  mules  by  reason  of  the  failure  of  a  com- 
pany to  fence  its  track,  but  it  seemed  that 
plaintiff  was  not  entirely  free  from  negli- 
gence. Held,  that  the  company  were  not 
liable  if  plaintiff  was  guilty  of  negligence 
which  contributed  to  the  injury,  unless  the 
company  was  guilty  of  negligence  more 
gross  than  that  of  the  plaintiff.  In  such 
case  the  jury  should  compare  the  negligence 
of  the  two.  Illinois  C.  R.  Co.  v.  Middles- 
worth,  43  ///.  64. 

3.  Evidence;  Instructions  ;  Questions  J  or 
fury. 

11.  Evidence— Burden  of  proof.— 

In  a  suit  for  a  personal  injury  received  by 
frightening  a  team  and  causing  it  to  run 
away,  by  the  sounding  of  a  whistle  on  a 
locomotive,  under  an  allegation  that  while 
defendant's  train  was  appro.iching  from  the 
rear  of  the  team  its  servants  caused  the 
whistle  to  be  sounded  in  a  loud,  shrill,  un- 
necessary, and  negli}>ent  manner,  "  need- 
lessly, wantonly,  negligently,  and  mali- 
ciously"— held,  competent  for  plaintiff  to 
show  negligence  on  the  part  of  defendant, 
and  for  the  latter  to  show  plaintiff's  negli- 
gence in  putting  himself  in  a  place  of  dan- 
ger, and  in  such  case,  unless  the  negli- 
gence of  defendant  was  gross  and  that  of 
plaintiff  slight,  in  coniparison,  no  recovery 
could  be  had.  Chicago,  li.  (S»  Q.  R,  Co.  v. 
Dickson,  88  ///.  431,  21  Am.  Ry.  Rep.  328. 

*  See  also  Animals,  Injuriks  to,  240-242. 


ir 


44 


COMPARATIVE   NEGLIGENCE,  12,  13. 


1/ 


A  plaintiff  is  not  required  to  prove,  in 
order  to  recover,  wlien  he  has  been  injured 
by  the  negligence  of  the  defendant,  that  he 
was  free  of  all,  or  merely  slight,  negligence, 
when  considered  in  comparison  with  the 
gross  negligence  of  the  delendant.  He  may 
have  been  guilty  of  slight  negligence,  and 
yet  have  observed  ordinary  care.  Chicago, 
B.  (5^  Q.  R.  Co.  V.  Warner,  123  ///.  38,  14 
iV.  E.  Rep.  206 ;  cffirming  22  ///.  App.  462. 
The  onus  of  establishing  the  relative  d<-- 
grees  of  negligence  of  the  plaintiff  and  of 
the  defendant  is  upon  the  former.  Chicago, 
B.  &>  Q.  R.  Co.  V.  Harwood,  90  ///.  425- 

la.  Instructions— Duty  to  give.— 
If  the  company  desires  an  instruction  upon 
the  doctrine  of  comparative  negligence  of 
the  parties,  it  should  so  request.  Chicago 
&>  E.  I.  R.  Co.  V.  O  'Connor,  1 19  ///.  586,  9 
N.  E.  Rep.  263;  affirming  19  ///.  App.  591. 
Under  the  ruling  of  the  Illinois  court  it 
is  not  necessary  that  the  doctrine  of  com- 
parative negligence  shall  be  stated  in  he 
plaintiff's  instructions.  It  is  sufficient  if 
the  jury  are  correctly  instructed  in  other 
respects  in  regard  to  the  doctrine  of  negli- 
gence. But  if  an  attempt  is  made  to  state 
the  doctrine  of  comparative  negligence  it 
should  be  stated  correctly.  Chicago  &^  E. 
I.  R.  Co.  v.  O  'Connor,  1 19  ///.  586,  9  JV.  E. 
Rep.  263  ;  affirming  19  ///.  App.  591. 

The  court  cannot  be  said  to  have  ignored 
the  question  of  comparative  negligence  in 
an  action  involving  the  same,  when  no  in- 
struction is  asked  by  either  side  upon  that 
question.  There  is  no  error  in  giving  an 
instruction  for  the  plaintiff,  stating  the  law 
correctly,  merely  because  it  ignores  the 
question  of  comparative  negligence.  Illi- 
nois C.  R.  Co.  V.  Haskins,  22  Am.  &^  Eng. 
R.  Cas.  343,  115  ///,  300,  2  .V.  E.  Rep.  654,— 
Rkcdncii.ing  Chicago  &  N.  W.  R.  Co.  v. 
Dirnick,  96  111.  42. 

An  instruction  merely  relating  to  the 
measure  of  damages  only  may  be  properly 
given,  notwithstaiitling  the  fact  that  it  fails 
to  state  the  law  with  re(;ard  to  com|)arative 
negligence  and  ignores  the  question  of  care 
Dn  the  part  of  the  deceased.  Chicago,  M. 
Sf  St.  P.  R.  Co.  V.  Do7vd,  1 1 5  ///.  659,  4  N. 
E.  Rep.  368. 

An  instruction  is  not  erroneous  on  the 
ground  that  it  ignores  the  question  of  com- 
parative negligence,  where  the  jury  were 
properly  charged  as  to  the  right  to  recover 
under  the  doctrine  of  comparative  negli- 
gence in  another  and  separate  instruction. 


Pennsylvania  Co.  \.  Marshall,  119///.  399, 
10  N.  E.   Rep.  220;   affirming  18  ///.  App. 

639- 

In  an  action  to  recover  for  an  injury  al- 
leged to  have  resulted  from  the  negligence 
of  defendant,  an  instruction  that  the  jury 
cannot  find  for  plaintiff  unless  they  "  be- 
lieve from  the  evidence  that  the  injury 
complained  of  was  caused  by  the  negli- 
gence of  defendant,  and  the  plaintiff  was 
without  fault,"  is  erroneous,  as  ignoring  the 
doctrine  of  comparative  negligence.  Ohio 
6-  M.  R.  Co.  V.  Porter,  92  ///.  437. 

In  an  action  for  personal  injuries,  where 
the  evidence  tends  10  show  plaintiff  guilty 
of  some  negligence,  so  that  the  question  of 
comparative  negligence  is  involved,  and  the 
case  is  closely  contested  upon  that  question, 
every  instruction  laying  down  the  grounds 
upon  which  a  recovery  may  or  may  not  be 
had  should  state  the  rule  in  regard  to  the 
question  of  care  or  caution  on  the  part  of 
plaintiff.  It  is  not  enough  that  the  in- 
structions given  for  the  opposite  party  give 
the  rule  of  law  on  the  subject.  Chicago  &• 
N.  W.  R.  Co.  V.  Dirnick,  2  Am.  &•  Eng.  R. 
Cas.  201,  96  ///.  42.— Distinguished  in 
Pennsylvania  Co.  7K  Marshall,  119  111. 
399.  Followed  in  VVillard  v.  Swanson,22 
111.  App.  424.  Quoted  in  Chicago  &  N. 
W.  R.  Co.  V.  Geitsen,  15  111.  App.  614. 
Reconciled  in  Illinois  C.  R.  Co.  v.  Has- 
kins, 22  Am.  &  Eng.  R,  Cas.  343,  115  111. 
300. 

In  an  action  for  injury  resulting  from 
negligence  of  defendant,  where  the  alleged 
negligence  consisted  in  running  a  railway 
train  at  too  high  a  rate  of  speed  within  a 
city,  the  jury  were  instructed  that  if  it  ap- 
peared the  train  was  running  at  a  greater 
rate  of  speed  than  was  allowed  by  ordi- 
nance, it  would  be  presumed  the  injury  was 
occasioned  by  the  negligence  of  defendant, 
and  defendant  would  be  liable,  "unless  the 
presumption  of  negligence  is  overcome  by 
evidence."  The  question  of  comparative 
negligence  was  in  issue  in  the  case,  and  the 
evidence  was  conflicting,  //clil,  erroneous, 
because  it  failed  to  inform  the  jury  in  what 
manner  the  presumption  of  negligence 
might  be  rebutted.  It  should  have  stated 
the  rule  of  comparative  negligence,  or  re- 
ferred to  the  instruction  which  did  stale 
the  rule.  Wabash  R.  Co.  v.  Henhs,  91  ///. 
40'). 

1:1.  Instructions  —  Intcriirtitiition. 
— As  applied  to  the  doctrine  of  comparative 
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negligence,  the  terms  "want  of  ordinary 
care"  and  "gross  negligence,"  used  in  an 
instruction,  are  not  equivalent  expressions. 
Wiiere  ordinary  care  is  required  the  neglect 
of  such  a  degree  of  care  does  not  necessarily 
amount  to  gross  negligence.  C/i/cai^o,  B. 
&•  Q.  R.  Co.  V.  Avery,  8  ///.  App.  133;  af- 
firmed in  109  ///.  314. 

Tiie  court  instructed  the  jury,  on  behalf 
of  the  plaintiff,  that  they  had  "the  right, 
under  the  law,  to  compare  the  negligence 
of  tiie  plaintiff  and  defendant,  *  *  *  al- 
though the  jury  may  believe,  from  the  evi- 
dence, that  the  plaintiff  was  not  wholly 
without  negligence  ;  yet  if  you  further  be- 
lieve, from  the  evidence,  that  the  defendant 
was  guilty  of  gross  negligence,  while  the 
plaintiff  was  only  guilty  of  slight  negli- 
gence, then  such  slight  negligence  on  the 
plaintiff's  part  will  not  prevent  a  recovery." 
Held,  equivalent  to  informing  the  jury,  as 
matter  of  law,  that  plaintiff  had  exercised 
ordinary  care,  and  submitting  to  them  only 
the  question  of  the  gross  negligence  of 
the  defendant.  Toledo,  St.  L.  &*  K.  C.  R. 
Co.  v.  Clt'ne,  45  Am.  <S>»  Eiig.  R.  Cas.  150,  135 
///.  41,  25  N.  E.  Rep.  846;  reversing  31  ///. 
App.  563. 

Where  the  court  instructed  the  jury, 
"that  although  a  plaintiff,  who  had  been 
guilty  of  negligence,  can  recover,  if  the  jury 
believe,  from  the  evidence,  that  the  defend- 
ant has  been  guilty  of  negligence  which  is 
gross,  in  comparison  with  that  of  the  plain- 
tiff, which  is  slight,  yet,"  etc. — held,  that 
the  words  "whicli  is  slight"  did  not  ren- 
der the  instruction  subject  to  the  objec- 
tion that  it  told  the  jury  the  plaintiff's  neg- 
ligence was  slight.  The  words  "a  plaintiff 
who  has  been  guilty,"  etc.,  cannot  be  held 
to  refer  to  the  plaintiff  in  the  suit.  The 
purpose  of  the  instruction  was  to  state  a 
hypothetical  case,  in  order  to  present  the 
abstract  principle  of  comparative  negli- 
gence. Chicago  &•  N.  IV.  R.  Co.  v.  Goekl, 
1 19  ///.  515,  10  N.  E.  Rep.  369  ;  affirming  20 
///.  App.  163. 

An  instruction  stated,  that  "  if  the  jury 
believe  from  the  evidence  that  the  plaintiff 
was  injured  in  a  manner  stated  in  the  decla- 
ration, through  the  fault  of  defendant's  em- 
ployes, etc.,  as  alleged  in  the  declaration," 
and  that  he  was  exercising  due  care  "at  the 
time,"  or  if  he  was  exercising  ordinary  care 
but  was  guilty  of  slight  negligence,  contrib- 
uting to  the  injury,  and  that  the  defendant 
was  guilty  of  gross  negligence  contributing 


to  the  injury,  but  that  the  negligence  of 
plaintiff  was  slight  as  compared  witii  that 
of  the  defendant,  which  was  gross,  the  plain- 
tiff is  entitled  to  recover.  Held,  that  the 
words,  "  if  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiff  was  injured  in  the 
manner  stated  in  the  declaration,  through 
the  fault  of  defendant's  employes,  etc.,  as 
alleged  in  the  declaration,"  applied  as  well 
to  the  second  clause  of  the  instruction  as  to 
the  first;  and  that  the  words  "at  the  time" 
refer  to  the  whole  transaction  or  series  of 
circumstances,  from  the  time  the  plaintiff 
reached  the  tracks  to  the  time  when  he  was 
injured,  and  are  not  limited  to  the  precise 
time  the  cars  struck  him.  Lake  Shore  &•  M. 
S.  R.  Co.  V.  Johnsen,  135  ///.  641,  26  A^.  E. 
Rep.  510;  affirming  35  ///.  App.  430. 

14.  Instructions  —'Essential  ele- 
ments.— The  jury  should  not  be  left  to  ap- 
ply the  doctrine  of  comparative  negligence 
without  being  told  that  in  no  event  can  the 
plaintiff  recover  if  he  has  failed  to  exercise 
ordinary  care.  But  when  the  series  of  in- 
structions, taken  as  a  whole,  fully  and  fairly 
state  the  law,  and  they  are  not  inconsistent 
or  contradictory,  the  defendant  will  not  be 
prejudiced  by  the  omission  of  the  require- 
ment of  ordinary  care  by  the  plaintiff,  from 
his  instruction.  Chicago,  B.  &»  Q.  R.  Co.  v. 
Warner,  123  ///.  38,  14'  N.  E,  Rep.  206  ;  a/- 
fifming  22  ///.  App.  462. 

Where  the  jury  is  instructed  upon  the 
doctrine  of  comparative  and  contributory 
negligence,  both  of  the  elements  of  the 
proposition,  namely,  the  slight  degree  of 
negligence  of  the  plaintiff  and  the  gross 
negligence  or  wilful  acts  of  the  defendant, 
must  be  embraced  in  the  instruction.  Union 
R.  (S^  T.  Co.  V.  Kallaher,  \  2  ///.  App.  400. 

The  element  of  comparison  is  as  indis- 
pensable to  a  proper  statement  of  the  rule 
of  comparative  negligence  as  are  the  de- 
grees of  negligence  of  the  respective  par- 
ties; vind  an  instruction  which  does  not 
institute  or  direct  such  comparison  is  erro- 
neous. Chicago  &-  E.  I.  R.  Co.  v.  O'Connor, 
13  ///.  App.  62.— Quoting  Galena  &  C.  U. 
R.  Co.  V.  Jacobs,  20  111.  478;  East  St.  Louis 
P.  «%  P.  Co.  V.  Hightower,  92  III.  139;  Chi- 
cago, n.  &  Q.  R.  Co.  V.  Johnson,  103  111. 
512.— Quoted  in  Chicago,  M.  &  St.  P.  R. 
Co.  7'.  Mason,  27  III.  App.  450.— F/V.t/  Xat. 
Bank  v.  Kitemiller,  14  ///.  App.  22.  Chi- 
cago, Af.  &^  SI.  P.  R.  Co.  v.  Mason,  27  ///. 
App.  450.— Quoting  Chicago  &  E.  I.  R. 
Co.  V.  O'Connor,  13  111.  App.  65;  East  St. 


I     *T*- 


46 


COMPARATIVE   NEGLIGENCE,  15,  16. 


%■ 
1 


Louis,   P.  &   P.  Co.  V.   Hightower,  92  111. 

139- 
The  expression,   "some    negligence,"   is 

not  equivalent  to  the  expression  "slight 
negligence,"  used  in  describing  in  an  in- 
struction the  negligence  of  a  plaintiff  in 
comparative  negligence;  yet  where  it  ap- 
pears that  the  jury  were  not  misled  by  the 
use  of  the  former  expression  it  is  not 
grounds  for  reversal.  Wi/lard  v.  Swanson, 
22  III.  App.  424.— Following  Chicago  & 
A.  R.  Co.  w.  Johnson,  116  111.  206;  Chicago 
V.  Stearns,  105  111.  554;  Chicago  &  N.  VV. 
R.  Co.  V.  Dimick,  96  111.  42;  Chicago  & 
N.  VV.  R.  Co.  V.  Clark,  70  111.  276;  Calumet 
I.  &  S.  Co.  V.  Martin.  115  III.  358. 

15.  IiiMtriietioiiM  correctly  stating 
the  law.— In  a  case  involving  the  com- 
parative negligence  of  the  parties,  an  in- 
struction stating  that  the  omission  to  do 
certain  acts  by  the  defendant  was  culpable 
negligence,  and  if  the  injurv  was  the  result 
of  such  negligence,  and  that  the  party  in- 
jured was  not  guilty  of  negligence  con- 
tributing to  the  injury,  the  jury  should  find 
the  defendant  guilty,  is  not  subject  to  the 
objection  that  it  singles  out  and  gives  undue 
prominence  to  the  question  of  the  omission 
to  perffjrm  the  acts.  Peoria  &*  P.  U.  R. 
Co.  V.  Clayberg,  15  Am.  <S^  Eng.  R.  Cas.  356, 
107  ///.  644. 

An  instruction  that  if  the  company  was 
guilty  of  negligence,  and  the  deceased  used 
orfiinary  care,  or  was  guilty  of  slight  negli- 
gence in  comparison  with  the  negligence  of 
the  company,  and  that  of  the  company  was 
gross,  then  plaintiff  was  entitled  to  recover, 
expressed  the  law  accurately.  Illinois  C. 
R.  Co.  V.  Cragitt,  71  ///.  177. 

10.  Instruction  incorrectly  stating 
the  law. — In  a  suit  to  recover  for  injury 
sustained  by  a  collision  with  a  train,  on  the 
ground  of  negligence  in  not  giving  the 
statutory  signals  before  reaching  a  public 
crossing,  an  instruction  leaving  the  jury  at 
liberty  to  find  for  plaintiff,  even  if  they 
found  he  was  guilty  of  great  negligence, 
does  not  state  the  law  of  comparative  negli- 
gence correctly.  Illinois  C.  R.  Co.  v.  Maf- 
fit.dT  Ill.MX. 

There  are  no  degrees  of  gross  negligence 
in  law,  and  therefore  it  is  error  to  so 
qualify  an  instruction  as  to  leave  the  jury  to 
understand  that  plaintiff  may  recover  not- 
withstanding his  want  of  ordinary  care,  if 
the  negligence  of  defendant  was  greater 
than  that  of  plaintifT,  or  of  the  deceased 


where  the  suit  is  to  recover  damages  for 
causing  his  death  by  negligence.  Chicago, 
B.  (S-  Q.  R.  Co.  V.  Lee,  68  ///.  576. 

The  suit  brought  against  a  railway  com- 
pany for  an  injury  claimed  to  have  resulted 
from  negligence,  was  tried  by  both  parties 
on  the  theory  that  the  doctrine  of  compara- 
tive negligence  was  applicable,  and  the  de- 
fendant asked  instruciioiis  laying  down  the 
rule  adopted  in  this  state.  On  appeal  the 
defendant  urged  that  an  instruction  given 
for  the  plaintiff  staling  the  law  of  compara- 
tive negligence  correctly,  as  expounded  by 
our  courts,  was  erroneous,  as  not  stilting 
the  rule  as  it  prevails  in  the  state  of  Indiana, 
where  the  accident  and  injury  occurred. 
Held,  that  the  defendant  was  by  its  acts 
precluded  from  urging  such  ground  of 
error,  Louisville,  N.  A.  &>  C.  R.  Co.  v. 
S/tires,  19  Am.  &>  Eng.  R.  Cas.  387,  108  ///. 
617. 

Where  the  evidence  showed  no  negli- 
gence on  the  part  of  plaintiff  to  compare 
with  that  of  defendant,  and  the  court,  at 
the  instance  of  the  plaintiff,  incorrectly  in- 
structed the  jury  on  the  law  relating  to 
comparative  negligence,  the  latter  could 
not  be  held  to  complain  of  the  erroneous 
instruction.  Chicago,  B.  Of  Q.  R.  Co.  v. 
Dickson,  63  ///.  151,7  Am.  Ry.  Rep.  45. 

Iti  cases  involving  the  mutual  negligence 
0/  the  plaintiff  and  defendant  the  following 
instructions  relating  to  the  rule  of  compara- 
tive negligence  have  been  held  erroneous  : 

An  instruction  to  the  effect  that  the  jury 
could  find  for  plaintiff,  if  defendant's  ser- 
vants were  guilty  of  negligence,  even  where 
other  instructions  state  the  law  correctly. 
Chicago  <S>»  A.  R.  Co.  v.  Murray,  62  ///.  326, 
7  Am.  Ry.  Rep.  308. — Applied  in  Chicago, 
M.  &  St.  P.  R.  Co.  V.  O'SuMivan,  143  111. 
48. 

An  instruction  that  the  deceased  must 
have  been  free  from  contributory  negligence, 
to  authorize  a  recovery,  the  rule  being  that 
if  his  negligence  -vas  slight  and  that  of  the 
company  gross,  it  was  liable.  Toledo,  W. 
&•  IV.  R.  Co.  V.  O'Connor,  77  ///.  391. 

An  instruction  that  plaintiff  may  recover 
if  defendant  is  guilty  of  more  negligence 
than  that  of  plaintiff  in  causing  the  injury, 
because  no  such  rule  of  liability  is  recog- 
nized in  cases  of  mutual  negligence,  as  that 
of  a  greater  degree  on  the  part  of  the  plain- 
tiff. Indianapolis,  B.  6-  W.  R.  Co.  v. 
Flanigan,  77  ///.  365.  —  Reviewed  in 
Wormell  v.  Maine  C.  R.Co,,3i  Am.  &  Eng. 
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R.  Cas.  27?,  79  Me.  397,  4  N.  Eng.  Rep.  692, 
10  Atl.  Rep.  49. 

An  instruction  which  assumes  that  a  mere 
preponderance  of  negligence  on  the  part  of 
defendant  will  entitle  plaintifl  to  recover. 
Rockford,  R.  I.  Gf  St.  L.  R.  Co.  v.  Irish,  72 

///.  404- 

An  instruction  that  plaintifT  may  recover, 
though  guilty  of  slight  negligence,  if  de- 
fendant's employes  fell  short,  in  any  degree, 
of  the  exercise  of  that  high  degree  of  care 
that  under  the  circumstances  it  was  reason- 
able to  have  used  to  prevent  the  injury. 
Illinois  C.  R.  Co.  v.  Hammer,  85  ///.  526.— 
Not  followed  in  Colorado  C.  R.  Co.  v. 
Holmes,  8  Am.  &  Eng.  R.  Cas.  410,  5  Colo. 
197;  see  5  Colo.  516.  yuoTEU  IN  Chicago 
City  R.  Co.  V.  Lewis,  5  III.  App.  242;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  t/.  Shannon,  11 
111.  App.  222. 

An  instruction  that  plaintiff  may  recover 
unless  his  negligence,  contributing  to  ths 
injury,  was  equal  to  or  greater  than  that  of 
defendant.  Indianapolis  &•  St.  L.  R.  Co. 
V.  Evans,  88  ///.  63.  21  Am.  Ry.  Rep.  284.— 
Following  Illinois  C.  R.  Co.  v.  Baches, 

55  111-  379- 

An  instruction  that  where  a  person  is  in- 
jured for  want  of  ordinary  care,  no  action 
will  lie  unless  the  injury  was  wilfully  in- 
flicted by  defendant,  or  that  if  it  were  rea- 
sonably possible  for  plaintiff  to  have  pre- 
vented the  injury  by  the  exercise  of  proper 
precaution ;  and  if  such  care  would  have 
averted  the  injury,  in  such  case,  he  was 
guilty  of  gross  negligence  and  cannot  re- 
cover, unless  defendant  wilfully  inflicted 
the  injury.  Stratton  v.  Centra  City  Horse 
R.  Co.,  I  Am.  &^  Enjr.  R.  Cas.  115,  95  ///.  25. 

An  instruction  to  the  jury  that  they  may 
find  for  the  plaintiff  if  his  negligence  is 
slight  and  that  of  the  defendant  gross,  in- 
asmuch as  it  does  not  direct  a  comparison 
of  the  negligence  of  the  two.  Union  S.  V. 
&*  T.  Co,  V.  Monaghan,  13  ///.  App.  148. — 
Following  Chicago,  B.  &  Q.  R.  Co.  v. 
Johnson,  103  III,  522. 

An  instruction  authorizing  a  plaintiff  to 
recover  if  his  negligence  is  slight  :r.  com- 
parison with  the  negligence  of  the  defend- 
ant, without  requiring  the  negligence  of 
the  defcMrlant  to  be  gross.  Peoria,  D.  <S- 
E.  R.  Co.  V.  Miller,  11  ///.  App.  375. 

17.  liiMtriictions  incorrectly  de- 
fining terms  "  gross  "  and  "  slight." 
— In  an  action  based  on  alleged  negligence 
of  the  defendant,  an  instruction  was  asked 


by  the  defendant  that  "  slight  negligence  is 
any  negligence  which  essentially  contributes 
to  the  injury ;  gross  negligence  is  such 
negligence  only  as  evidences  a  disposi- 
tion to  inflict  injury  or  see  it  inflicted," — 
which  was  refused.  Held,  properly  refused 
as  not  a  correct  definition  of  gross  negli- 
gence. Pittsburgh,  C.  &^  St.  L.  R.  Co.  v. 
McGrath,  115  ///.  172.  3  ^'-  ^  ^^<^P-  4391 
ajfirming  15  ///.  App.  85. 

As  applied  to  the  doctrine  of  compar- 
ative negligence  an  instruction  is  not  correct 
which  adds:  "  Ordinary  care  is  such  as  rea- 
sonably prudent  persons  would  generally 
take  under  like  circumstances,  and  want  of 
such  care  would  not  be  slight  negligence  on 
the  part  of  plaintiff."  Chicago,  R.  I.  &*  P. 
R.  Co.  V.  Koehler,  47  ///.  App.  147. 

Where  a  company  is  sued  for  killing  a 
party  on  its  track,  an  instruction  is  erro- 
neous which  tells  the  jury  that  if  the  com- 
pany was  guilty  of  gross  negligence  resulting 
in  death,  and  the  deceased  was  guilty  of 
only  slight  negligence  contributing  to  the 
injury,  such  contributory  negligence  would 
not  of  itself  prevent  a  recovery,  without 
limiting  the  terms  "  slight"  and  "gross"  to 
their  legal  definitions.  Springfield  City  R. 
Co.  V.  De  Camp,  1 1  f".  App.  475. 

18.  Misleading  instructions. — (i) 
When  misleading.— Where  an  instruction 
on  comparative  negligence  is  given,  and  no 
instruction  is  given  in  the  case  telling  the 
jury  that  no  recovery  can  be  had  unless  the 
plaintiff  was  in  the  exercise  of  ordinary 
care,  there  may  be  a  misleading  implication 
arising  from  the  giving  of  such  comparative- 
negligence  instruction  without  the  hypoth- 
esis of  ordinary  care.  Chicago,  B.  &•  Q. 
R.  Co.  V.  Warner,  123  ///.  38,' 14  N.  E.  Rep. 
206;  affirming  22  ///.  App.  462. 

An  instruction  on  a  question  of  compar- 
ative negligence  asserted  that  if  the  de- 
fendant's track  and  platform  are  dangerous, 
and  the  defendant  by  reasonable  care  could 
have  learned  the  fact,  and  the  person  in- 
jured could  not  by  reasonable  care  have 
learned  they  were  dangerous,  and  that  the 
injury  was  caused  thereby,  the  defendant 
was  liable.  Held,  that  the  same  was  flatly 
contradictory  and  calculated  to  confuse  and 
mislead.  If  reasonable  care  would  have 
disclosed  the  fact  of  danger  to  one  party, 
it  would  have  done  so  equally  to  the  other. 
Chicago,  R.  I.  &*  P.  R.  Co.  v.  ClarJk,  i  S  Am. 
&*  Eng.  R.  Cas.  261,  108  III.  113. 

An  instruction  was  given,  that  if  the  jurj' 
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believed  from  the  evidence  "  that  defendant 
was  guilty  of  considerable  negligence,  and 
plaintiff  was  guilty  of  but  little  negligence," 
they  must  find  defendant  guilty.  //<•/</, 
that  while  the  words  "considerable"  and 
"little"  were  not  the  most  appropriate  in 
comparing  the  negligence  of  the  panics, 
still,  in  view  of  evidence  which  seemed  to 
preponderate  in  favor  of  plaintiff,  and  was 
so  f(jund  by  the  jury,  the  instruction  could 
not  have  misled  them.  Illinois  C.  Ji.  Co.  v. 
S/iult::,  (i\Ill.  172. 

An  instruction  stated  that  if  plaintiff 
failed  to  exercise  ordinary  care,  and  if  by 
the  exercise  of  such  care  he  could  have 
avoided  the  injury,  he  could  not  recover, 
unless  it  appeared  that  defendant  was  guilty 
of  gross  negligence.  Held,  that  the  necessary 
implication  from  the  latter  part  of  the  in- 
struction was,  that  gross  negligence  of  de- 
fendant would  obviate  the  necessity  of 
ordinary  care  by  plaintiff,  and  in  that  regard 
it  was  erroneous.  Toledo,  St.  L.  «S-  K.  C. 
K.  Co.  V.  Clifn;  45  Ai/i.  &•  E)ig.  R.  Cas.  1 50, 
135  III.  \\,2l  N.  E.  Rep.  846;  reversing  31 
///.  App.  563. 

An  instruction  that  if  in  consequence  of 
the  neglect  to  ring  a  bell  or  sound  a  whistle, 
and  keep  the  same  ringing  or  sounding 
until  the  highway  crossing  was  reached,  the 
plaintiff  was  lulled  into  a  false  sense  of 
security,  and  that  in  attempting  to  cross 
the  track  he  was  struck  and  injured,  though 
somewhat  careless  in  looking  out  for  trains, 
he  might  recover,  provided  upon  a  compar- 
ison the  negligence  of  the  defendant  was 
gross  and  plaintiff's  only  slight,  is  mislead- 
ing and  erroneous.  Even  if  the  omission 
may  have  lulled  plaintiff  into  a  false  sense 
of  security,  it  does  not  follow  that  such 
negligence  on  the  part  of  the  railway  com- 
pany occasioned  the  injury.  Toledo,  St.  L. 
<&-  K.  C.  R.  Co.  V.  Clinc,  45  Am.  &>  Eng.  R. 
Cas.  150,  135  ///.  41,  25  N,  E.  Rep.  846;  re- 
versing 31  ///.  ////.  563. 

(2)  and  when   not. — An    instruction 

on  behalf  of  the  plaintiff  that  if  he  was 
guilty  of  some  negligence,  and  that  the  de- 
fendant was  guilty  of  gross  negligence, 
which  contiibuti'd  to  the  injury,  and  that 
the  plaintiff's  negligence  was  slight  as  com- 
pared with  defendant's,  then  such  negli- 
gence on  the  part  of  the  plaintiff  will  not 
prevent  a  recovery,  taken  in  connection 
with  an  instruction  for  the  defendant  that 
the  plaintiff,  in  order  to  recover,  was  bound 
to  prove,  by  a  preponderance  of  the  evi- 


dence, both  that  the  defendant, was  guilty 
of  negligence,  as  charged  in  the  declaration, 
and  that  he  (the  plaintiff)  was  in  the  exer- 
cise of  all  reasonable  and  ordinary  care  at 
the  time  of  the  accident,  states  the  whole 
law  as  to  ordinary  care  and  comparative 
negligence  correctly  to  the  jury.  The 
plaintiff's  instruction,  so  followed  by  the 
defendant's,  is  not  calculated  to  mislead 
and  induce  the  jury  to  infer  that  the  plain- 
tiff might  recover,  even  if  he  failed  to  ex- 
ercise ordinary  care.  Chicago,  />'.  &»  Q.  R. 
Co.  V.  Warner,  123  ///.  38,  14  A'.  E,  Rep. 
206  ;  affirming  22  ///.  App.  462. 

An  instruction  is  not  misleading  which  is 
to  the  effect  that  if  the  jury  believe  from 
the  evidence  that  G.  was  killeti  in  the  man- 
ner stated  through  fault  of  the  company, 
and  was  exercising  due  care  himself,  or  if 
they  believe  that  G.  was  guilty  of  slight 
negligence,  and  the  company  of  gross  neg- 
ligence, contributmg  to  the  death,  but  that 
the  negligence  of  G.  was  slight,  and  that  of 
the  company  gross,  as  compared  with  each 
other,  the  plaintiff  was  entitled  to  recover. 
Chicago  &>  A.  R.  Co.  v.  Fietsam,  123  ///. 
518,  15  N.E.  Rep.  169,  12  West.  Rep.  844: 
affirming  24  ///.  App.  210. 

10.  Instructions  invading  prov- 
ince of  jury. — It  is  error  »o  direct  the 
jury  as  to  what  constitutes  gross  and  slight 
negligence.  This  is  a  fact  for  the  jury  to 
find.  St.  Louis,  A.  Sr^  T.  H.  R.  Co.  v. 
PJltigmacher,  9  ///.  App.  300. 

In  a  suit  to  recover  for  an  injury  occurring 
at  a  railway  crossing,  wheie  the  evidence 
tends  to  show  that  the  crossing  was  a  thor- 
oughfare; that  the  train  was  running  at 
nearly  double  the  rate  of  speed  allowed  by 
city  ordinance  ;  that  no  bell  was  ringing  or 
whistle  sounding,  nor  a  flagman  there  to 
warn  persons  not  to  pass,  it  is  error  in  the 
court,  in  its  instruction,  to  limit  a  recovery 
to  negligence  of  the  railroad  and  freedom 
of  deceased  from  negligence  materially 
contributing  to  the  injury.  The  jury  should 
be  instructed  to  compare  the  negligence  of 
the  parties  and  say  whether,  when  so  com- 
pared, that  of  deceased  was  slight  and  that 
of  the  railroad  gross.  Schmidt  v.  Chicago 
dr"  N.  W.  R,  Co.,  83  ///.  405.— Revif.wkd 
IN  Brown  v.  Wabash,  St.  L.  &  P.  R.  Co.,  20 
Mo.  App.  222  ;  Wabash,  St.  L.  &  P.  R.  Co. 
V.  Weisbeck,  14  111.  App.  525. 

An  instruction,  that  if  the  plaintiff  was 
injured  in  the  manner  stated,  through  the 
fault  of  the  defendant,  in  negligently  run- 
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ni  .0  cars,  and  that  the  plaintiflE  was 
exercising  due  care  at  the  time,  or  if  said 
plaintiflE  was  exercising  ordinary  care,  but 
jvas  guilty  of  slight  negligence  contributing 
to  such  injury,  and  that  defendant  was 
guilty  of  gross  negligence,  but  that  the  neg- 
ligence of  plaintiff  was  slight  and  that  of 
defendant  was  gross  in  comparison,  the 
plaintiff  is  entitled  to  recover,  does  not 
assume  that  defendant's  employes  were  at 
fault  in  running  the  cars,  etc.,  and  is  not 
erroneous.  Lake  Shore  &*  M.  S.  R.  Co.  v. 
Johnsen.  135  ///.  641,  26  A'.  E.  Rep.  510; 
affirming  35  ///.  App.  43°- 

20.  Degree  of  iieffllgence  of  the 
parties  is  a  question  of  fact. — In  the 
appl'  "tion  of  the  doctrine  of  comparative 
ne?  ce,  it  is  a  question  for  the  jury  to 

de  '  whether  the  negligence  of    the 

plamu...  is  slight  and  that  of  the  defendant 
is  gross.  Chicago  &*  A.  R.  Co.  v.  Robinson, 
8  ///.  App.  140. 

Where  a  railroad  company  is  charged 
with  negligence  in  failing  to  fence  its  track 
where  it  runs  through  a  field,  whereby 
plaintiff's  horses  are  injured,  and  plaintifl 
is  charged  with  negligence  in  turning  his 
horses  in  the  field  with  blind  bridles  on,  the 
question  of  whether  the  company  was  guilty 
of  a  greater  degree  of  negligence  than  the 
plaintiff  is  for  the  jury.  St.  Louis,  A.  <S-  T. 
H.  R.  Co.  V.  Todd,  36  ///.  409.— Criticised 
IN  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  25 
Mich.  274.  Followed  in  Chicago  &  A.  R. 
Co.  V.  Gretzner,  46  111.  74. 

It  is  negligence  for  a  person  to  travel  on 
a  track  of  the  depot  grounds,  and  it  is  also 
negligence  on  the  part  of  the  company  to 
have  flying  switches  passing  on  a  track 
without  an  engine  attached,  or  a  bell  ring- 
ing, or  a  whistle  sounding;  and  where  both 
parties  are  at  fault  in  these  respects,  it  is 
for  the  jury  to  determine  whether  the  neg- 
ligence of  plaintiff  is  slight  and  that  of  de- 
fendant gross;  and  if  it  is  not,  plaintiff  can- 
not recover.  Illinois  C.  R.  Co.  v.  Hammer, 
72  ///.  347.— Quoted  in  Ohio  &  M.  R.  Co. 
V.  McDancld.  5  Ind.  App.  108. 

Where  a  company  is  guilty  of  negligence 
in  leaving  a  freight  car  across  a  sidewalk 
leading  to  a  passenger  depot,  about  the 
time  for  the  arrival  of  a  passenger  train, 
and  a  person  seeking  to  make  the  passen- 
ger train  is  also  guilty  of  negligence  in  at- 
tempting to  pass  under  the  end  of  a  freight 
car,  though  invited  by  the  conductor  of 
that  train  to  do  so,  and  the  person  in  pass- 
3  D.  R.  D.— 4. 


ing  under  the  car  is  injured  by  the  freight 
train  suddenly  starting,  it  should  be  left  to 
the  jury  to  say  whether  such  person's  neg- 
ligence was  slight  and  that  of  the  agent 
gross,  in  obstri<;ting  the  passage  and  in  in- 
viting the  passenger  to  pass  under  the 
freight  car.  Chicago,  B.  &*  Q.  R.  Co.  v. 
Sj'kes,  2  Am.  &*  Eng.  R.  Cis.  254,96  ///.  162  ; 
revcrsittg  \  III.  App.  520.— Distinguished 
IN  Ohio  «S  M.  R.  Co.  v.  AUender,  47  111.  App. 
484. 

II.  IN  OTHER  JUHISDICTIONS. 

21.  Application  of  the  doctrine  in 
Georgia.— (i)  Rule  stated. — 'Vhere  a  rail- 
road is  grossly  negligent  the  plaintiff  may 
recover  for  a  personal  injury,  though  he 
himself  is  somewhat  in  fault.  Augusta  &* 
S.  R.  Co.  V.  McElmurry,  24  Ga.  75.  And 
compare  Strong  v.  Sacramento  &*  P.  R.  Co., 
61  Cal.  326.  Robinson  v.  IVestern  Pac.  R. 
Co.,  48  Cal.  409. 

No  person  shall  recover  from  a  railroad 
company  for  an  injury  to  himself  or  his 
property,  where  the  same  is  done  by  his 
consent  or  is  caused  by  his  own  negligence. 
If  the  plaintiff  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  re- 
cover, but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
default  attributable  to  him.  Central  R.  Co. 
v.  Brinson,  19  Am.  &*  Eng.  R.  Cas.  42,  70 
Ga.  207. 

Where  a  personal  injury  has  been  shown 
to  have  been  done  by  the  locomotives,  or 
cars,  or  other  machinery  of  a  railroad  com- 
pany, or  by  any  person  in  its  employment 
or  service,  the  presumption  is  against  the 
company,  but  it  may  defeat  a  recovery  by 
establishing  either  of  the  following  defenses: 
That  its  agents  have  exercised  all  ordinary 
and  reasonable  care  and  diligence  to  avoid 
the  injury ;  that  the  damage  was  caused  by 
the  negligence  of  the  person  injured  ;  that 
he  consented  to  it ;  or  that  the  person  in- 
jured, by  the  use  of  ordinary  care,  could 
have  avoided  the  injury  to  himself,  although 
caused  by  the  defendant's  negligence.  If 
both  the  person  injured  and  the  agents  of 
the  company  are  at  fault,  there  may  be  a 
recovery,  but  the  damages  are  to  be  dimin- 
ished by  the  jury  in  proportion  to  the  de- 
fault of  the  injured  party.  Savannah,  F. 
6-  IV.  R.  Co.  V.  Stetcart,  71  Ga.  427.— Dis- 
tinguishing Central  R.  Co.  7/.  Brinson,  64 
(ia.  479.  Quoting  Southwestern  R.  Co.  v. 
Johnson,  60  Ga.  667 ;  Central  R.  &  B.  Co.  v. 
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Dixon,  42  Ga.  327.    Reviewing  Georgia  R. 
Co.  V.  Thomas,  68  Ga.  744. 

(2)  Illustrations. — Where  a  passenger  was 
guilty  of  negligence  it  is  the  duty  of  the 
jury  to  lessen  tlie  verdict  in  proportion  to 
his  want  of  ordinary  care  contributing  to 
such  injury.  Macon  &*  IV.  R.  Co.  v.  John- 
son, 38  Ga.  409. 

In  an  action  for  an  injury  to  an  employe 
caused  by  the  negligence  of  a  fellow-servant, 
if  both  employes  were  guilty  of  negligence, 
but  the  injured  person  could  not  by  ordinary 
care  have  avoided  the  consequences  to  him- 
self, the  damages  should  be  lessened  in  pro- 
portion to  his  want  of  ordinary  care.  This 
is  the  rule  in  an  action  brought  by  a  widow 
for  the  homicide  of  her  husband.  Atlanta 
&>  R.  A.  L.  R.  Co.  V.  Aye-s,  53  Ga.  12. 

The  contributory  negligence  of  the  owner 
of  a  mule  killed  by  the  negligence  of  a  rail- 
road company  will  count  against  him  in 
mitigation  of  damages ;  and  this  is  true  how- 
ever slight  his  negligence  may  have  been. 
Georgia  R.  &•  B.  Co.  v.  Neely,  56  Ga.  540. 
—Distinguished  in  Georgia  R.  Co.  v. 
Thomas,  68  Ga.  744. 

22. iu  Kansas.— Where  the  neg- 
ligence of  one  party  is  great  and  that  of 
the  other  but  slight,  notwithstanding  the 
slight  negligence  the  party  may  recover. 
Wichita  &-  W.  R.  Co.  v.  Davis,  32  Am.  &» 
Eng.  R.  Cas.  65.  37  /Can.  743.  16  Pac.  Rep. 
78.  Compare  Louisville  &•  N.  R.  Co.  v.  Col- 
lins, 2  Duv.  {Ky.)  114. 

It  is  not  necessary,  in  order  to  enable  a 
party  to  recover  for  injuries  done  to  his 
property,  caused  by  the  negligence  of  others, 
that  he  should  be  entirely  free  from  all  neg- 
ligence himself;  but  if  his  negligence  is 
slight  and  that  of  the  other  party  is  gross, 
or  if  his  is  remote  and  that  of  the  other  is 
the  proximate  cause  of  the  injury,  he  may 
recover.  Union  Pac.  R.  Co.  v.  Rollins,  5 
Kan.  167.— Not  followed  in  Colorado  C. 
R.  Co.  V.  Holmes,  8  Am.  &  Eng.  R.  Cas.  410, 
5  Colo.  197.— And  see  also  Kansas  Pac.  R. 
Co.  V.  Pointer,  14  Kan.  38.  Union  Pac.  R. 
Co.  V.  Henry,  36  A '««.  565.  Pacilfic  R.  Co.  v. 
Houts,  12  Kan.  328. 

Wheis  two  parties,  each  of  whom  is 
under  duty  to  exercise  ordinary  care,  are 
guilty  of  negligence  contributing  to  the 
injury  of  one  of  them,  the  injured  party 
cannot  recover  damages  therefor  from  the 
other  on  the  sole  ground  that  his  negli- 
gence was  less  than  that  of  the  other. 
Kansas  Pac.  R,  Co.  v.  Peavey,  1 1  Am.  *>•  Eng. 


R.  Cas.  260.  29  Kan.  169,  44  Am.  Rep, 
630. 

In  an  action  for  personal  injuries,  brought 
by  an  employe  of  the  company,  in  a  case 
where  the  company  is  liable  only  for  ordi- 
nary negligence  and  not  for  slight  negli- 
gence, if  the  plaintiff  himself  s  guilty  of 
ordinary  negligence  contributing  to  the 
injury  lie  cannot  recover  if  the  negligence 
of  the  company  or  a  fellow-employe  is 
merely  greater  than  his;  for  in  this  class  of 
cases  the  plaintiff  must  have  exercised  or- 
dinary care,  and  not  have  been  guilty  of 
ordinary  negligence,  to  sustain  his  action. 
Kansas  Pac.  R.  Co.  v.  Peavey,  1 1  Atn.  &*  Eng, 
R.  Cas.  260,  29  K'an.  169,  44  Am.  Rep.  630. 

An  instruction  to  the  jury  that  "  if  there 
was  negligence  on  the  part  of  both  parties, 
and  they  find  that  the  negligence  of  the 
plaintiff  was  only  slight  compared  with 
that  of  the  defendant,  their  verdict  must 
be  for  the  plaintiff,"  is  erroneous,  for  the 
Kansas  court  does  not  indorse  the  rule  of 
comparative  negligence.  Atchison,  7'.&*S. 
F.  R.  Co.  V.  Morgan,  1 3  Am.  &-  Eng.  R.  Cas. 
499,  31  Kan.  77, 1  Pac.  Rep.  298.— Follow- 
ing Sawyer  v.  Sauer,  10  Kan.  466. 

23.  ill  Orejfoii.— The  absence  of 

care  on  the  part  of  the  plaintiff,  contrib- 
uting to  the  injury,  but  not  amounting  to  a 
want  of  ordinary  care,  will  not  excuse  gross 
negligence  in  the  defendant.  Bequetie  v. 
People's  Transp.  Co.,  2  Or  eg.  200. — Fol- 
lowed in  Holstine  v.  Oregon  &  C.  R.  Co., 
8  Oreg.  164. 

Slight  negligence  will  not  prevent  a  re- 
covery, if  the  negligence  complained  of  has 
been  gross.  Holstine  v.  Oregon  &*  C.  R. 
Co.,8  Oreg.  164. — Following  Bequcite  v. 
People's  Transp.  Co.,  2  Oreg.  200. 

24.  ill  Teiiiiossee.— The  doctrine 

of  comparative  negligence  has  been  repu- 
diated in  this  state,  and  it  is  reversible 
error  for  the  court  to  charge  it  where  the 
law  of  contributory  negligence  should  be 
given.  East  Tenn.,  V.  ^  G.  R.  Co.  v.Hull, 
41  Am.  &^  Eng.  R.  Cas.  495,  88  Tenn.  33,  12 
S.  W.  Rep.  419.— Followed  in  East  Tenn., 
V.  &  G.  R.  Co.  V.  Aiken,  89  Tenn.  245. 

The  use  of  the  words  "grosser  negli- 
gence" in  a  cb  rge  does  not  imply  the  doc- 
trine of  comparative  negligence  where  they 
are  immediately  followed  by  the  explana- 
tory clause  "that  negligence  which  was  the 
prime,  principal,  and  proximate  cause  of  the 
injury."  East  Tenn.,  V,  d-  G,  R.  Co.  v.  Gur- 
ley,  17  Atn,  &*  Eng.  R.  Cas,   ;,68,  13  Lta 
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<  Tenn.)  46.— Following  East  Tenn.,  V.  & 
G.  R.  Co.  V.  Fain.  12  Lea  35.— Distin- 
guished IN  East  Tenn.,  V.  &  G.  R.  Co,  v. 
Hull,  41  Am.  &  Eng.  R.  Cas.  495,  88  Tenn. 
33,  12  S.  W.  Rep.  419;  East  Tenn.,  V.  &  G. 
R  Co.  V.  Aiken,  89  Tenn.  245. 

A  charge  embodying  the  doctrine  of  com- 
parative negligence  is  erroneous;  and  com- 
parative, not  contributory,  negligence  is 
defined  where  the  jury  are  instructed  to 
decide  against  the  party  guilty  of  the 
"  gr'jater  "  or  "  grosser  "  negligence,  without 
the  qualification  that  the  negligence  must 
have  been  the  "  prime,  principal,  and  prox- 
imate cause  of  the  injury."  East  Tenn.,V, 
&»  G.  K.  Co.  v.  Aiken,  89  Ttiin.  245,  14  S. 
IV.  Rep.  1082.  —  Distinguishing  East 
Tenn.,  V.  &  G.  R.  Co.  v.  Gurley,  12  Lea 
(Tenn.)  55 ;  East  Tenn.,  V.  &  G.  R.  Co.  v. 
Fain,  12  Lea  (Tenn.)  35.  Following  East 
Tenn..  V.  &  G.  R.  Co.  v.  Hull,  88  Tenn.  33. 

The  doctrine  of  comparative,  not  of  con- 
tributory, negligence  is  stated  where  the 
court,  witiiout  modification  in  other  parts 
of  his  charge,  uses  this  language :  "  If  the 
proof  should  show  that  it  was  the  greater 
or  grosser  negligence  of  the  defendant, 
througli  its  agents  or  employes  who  were 
the  superiors  of  this  plaintiff,  or  by  using 
defective,  imperfect,  and  unsafe  machinery, 
that  he  was  injured,  he  could  recover ;  but 
if,  at  tiie  same  time,  the  evidence  shows 
you  that  the  negligence  or  want  of  care  or 
caution  upon  the  part  of  the  plaintiff  himself 
contributed  to  that  injury,  then  that  would 
be  contributory  negligence,  and  would  be 
looked  to  and  considered  in  mitigation  of 
d.iniages;  that  is,  you  could  not  give  as 
much  damages  for  the  injury  he  sustained 
where  his  own  want  of  care  or  negligence 
contributed  as  you  could  where  he  had 
been  entirely  blameless.  The  greater  the 
contributory  negligence  upon  his  part  the 
less  damages,  if  he  should  be  entitled  to 
any."  East  Tenn.,  V.  &*  G.  /'.  Co.  v.  Hull, 
41  Am.  &>  Eng,  R.  Cas.  495,  88  Tenn,  33,  12 
S.  IV.  Rep.  419.— Distinguishing  East 
Tenn.,  V.  &  G.  R.  Co.  v.  Gurley,  12  Lea 
(Tenn.)  55;  East  Tenn.,  V.  &  G.  R.  Co.  v. 
Fain,  12  Lea  (Tenn.)  35. 

2ff.  Doctrine  (ItMiioil  in  Alabama. 
—The  doctrine  of  "  comparative  negli- 
gence "  does  not  prevail  in  Alabama,  and 
charges  based  on  it  are  properly  refused. 
Cook  V.  Central  R,  &*  B.  Co.,  67  A/a,  533.— 
Not  following  Illinois  C.  R.  Co.  v,  Heth- 
«rington,  83  III.  510. 


The  Alabama  court  has  rejected  the  doc- 
trine of  comparative  negligence  and  ad- 
hered to  the  doctrine  of  contributory 
negligence.  Frazer  v.  South  <S-»  N.  Ala.  R. 
Co.,  28  Am.  6-  Eng.  R.  Cas.  565,  81  Ala, 
185, 1  So.  Rep.  85. 

If  the  deceased  was  negligent,  it  would 
not  be  proper  to  compare  his  negligence 
with  defendant's  negligence,  or  find  against 
the  guiltiest;  but  the  proper  inquiries 
should  be  whether  the  damage  complained 
of  was  caused  entirely  by  the  negligence  of 
defendant,  or  whether  the  plaintiff  by  want 
of  ordinary  care  so  far  contributed  to  his 
own  injury  that,  but  for  such  contributory 
negligence,  the  accident  would  not  have 
happened.  These  matters  are  for  the  con- 
sideration of  the  jury,  under  the  evidence. 
Birmingham  Mineral  R,  Co.  \.  Jacobs,  (Ala.) 
55  Am.  &-  Eng.  R.  Cas.  299,  13  So.  Rep.  408. 

20.  in  Arizona.— An  instruction 

that  if  both  parties  were  guilty  of  negli- 
gence then  the  negligence  of  the  one  party 
was  to  be  balanced  as  against  the  negligence 
of  the  other,  and  the  jury  were  to  find  for 
the  party  least  guflty  of  negligence,  is  erro- 
neous. The  doctrine  of  comparative  neg- 
ligence is  disapproved.  Prescott  <&»  A.  C. 
R,  Co.  V.  Rees,  (Ariz.)  28  Pac.  Rep.  1 1 34. 

27.  in    Indiana  —  In   Iowa.  — 

Where  the  company  had  been  guilty  of 
gross  negligence  or  of  wanton  or  wilful 
negligence  and  a  trespasser  on  the  track  of 
slight  negligence  only,  such  trespasser  is 
precluded  from  recovery.  The  doctrine  of 
comparative  negligence  had  no  application 
in  Indiana.  Terre  Haut'^  &»  I.  R.  Co.  v. 
Graham,  12  Am.  &•  Eng.  R,  Cas.  yy,  95  Imi. 
286.  48  Am.  Rep.  719.— Reviewing  Penn- 
sylvania Co.  V.  Sinclair,  62  Ind.  301 ;  In- 
dianapolis &  V.  R.  Co.  V.  McClaren,  62  Ind. 
566.  Arts  V.  Chicago,  R.  I.  &*  P,  R.  Co., 
38  /o7va  293. 

The  doctrine  of  comparative  negligence 
does  not  prevail  in  Iowa,  but  that  of  con- 
tributory negligence ;  and  under  this  latter 
doctrine  a  plaintiff  cannot  recover  for  an 
injury  to  which  his  own  negligence  has  con- 
tributed, notwithstanding  the  negligence  of 
the  company.  O'Keefe  v.  Chicago,  R.  I.  &- 
P.  R.  Co.,  32  /owa  467,  10  Am.  Ry.  Rep.  63. 
—  Followed  in  Newport  New8&  M.  V.  R. 
Co.  V.  Howe,  52  Fed.  Rep.  362, 6  U.  S.  App. 
172,  3  C.  C.  A,  121  :  Lang  v.  Holiday  Creek 
R.  Co.,  42  Iowa  677. 

28. in   Mlcliifran.— The  doctrine 

of  comparative  negligence  does  not  prevai*. 
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in  the  state  of  Michigan.  Matta  v.  Chicago 
<S»  W.  M.  R.  Co.,  32  Am.  &•  Ens.  R-  Cas.  71, 
69  AfnA.  109,  13  IVest.  Rep.  717,  37  N.  W. 
Rep.  54,  Mynning  v.  Detroit,  L.  &*  N.  R. 
Co.,  23  Atn.  &•  Ettg.  R.  Cas.  317,  59  Mich. 
257,  26  N.   W.  Rep.  514. 

29. ill  Missouri.— The  doctrine  of 

comparative  negligence  has  never  been 
recognized  in  Missouri.  Hurt  v.  St.  Louis, 
I.  M.  6-  S.  R.  Co.,  34  Am.  <S-  Ettg.  R.  Cas. 
422,  94  Mo.  25s,  13  IVest.  Rep.  233,  237,  7  S. 
W.  Rep.  I. 

An  instruction  directing  the  jury  that  if 
they  find  that  the  plaintiff,  in  the  act  of 
driving  his  cattle  over  a  crossing,  where  one 
was  killed,  was  negligent,  and  that  defend- 
ant's servants  in  operating  the  train  at  and 
before  the  accident  were  also  negligent,  and 
if  they  are  unable  to  discriminate  between 
the  degrees  of  negligence  of  each  of  the 
parties,  they  should  find  for  the  defendant, 
is  disapproved  as  apparently  announcing 
the  doctrine  of  comparative  negligence, 
which  the  law  of  Missouri  does  not  recog- 
nize ;  yet,  where  ii  is  not  perceived  how  it 
could  affect  defendant  injuriously,  it  will 
not  be  deemed  reversible  error.  Brooks  v. 
Hannibal  S-  St.  J.  R.  Co.,  35  Mo.  App.  571. 

30. ill  New  Jersey.— It  is  a  part 

of  the  rule  of  contributory  negligence  that 
the  plaintilf 's  negligent  act  must  proximately 
co'tribute  to  his  injury;  but  if  it  so  con- 
tribute, the  compar.  live  degrees  of  the 
plaintiff's  and  defenaant's  negligence  will 
not  be  considered.  Pennsylvania  R.  Co.  v. 
Righter,  2  Am.  &*  Eng.  R.  Cas.  220, 42  N.  J, 
L.  180. 

31. ill  Peniisylvauia.— In  Penn- 
sylvania the  doctrine  of  comparative  neg- 
ligence does  not  obtain.  So  in  an  action 
for  death,  after  instructing  the  jury  that  no 
recovery  could  be  hud,  if  the  deceased  con- 
tributed to  the  accident,  it  was  error  to  add 
that  veiy  sli;;ht  negligence  on  the  part  of 
the  deceased,  and  gross  negligence  on  the 
part  of  the  defendant,  would  not  prevent  a 
recovciy.  So  it  is  error  to  instruct :  "  Where 
the  negligence  is  equal  there  can  be  no  re- 
covery. "  Catawissa  R.  Co.  v.  Armstrong,  49 
Pa.  St.  186.— QuoTKD  IN  O'Donnell  v. 
Allegheny  Valley  R.  Co.,  59  Pa.  St.  239. 

32.  ill    Texas. —The   doctrine  of 

comparative  negligence  is  not  in  force  in 
the  courts  of  Texas.  McDonald  v.  Inter- 
national  &*  G.  N.  R.  Co.,  {Tex.)  22  S.  IV. 
Rff>-  939-  Houston  &>  T,  C,  R,  Co,  v.  Gor- 
bctt,  49  Ttx.  573. 


Therefore  it  was  not  error  to  instruct  the 
jury  that  plaintiff  could  not  recover  if  the 
decear^ed  was  guilty  of  contributory  neg- 
ligence, although  the  company's  servants 
were  guilty  of  gross  negligence.  The  true 
rule  is  that  plaintiff  is  only  entitled  to  re- 
cover when  the  negligence  of  defendant  is 
the  proximate  cause  of  the  injury;  and, 
where  the  deceased  stepped  upon  the  track 
of  the  railroad  immediately  in  front  of  the 
engine  and  in  very  close  proximity  to  it,  his 
action  was  such  that  the  negligence  of  the 
engineer  in  not  keeping  a  proper  lookout 
would  not  be  construed  as  entitling  plaintiff 
to  recovery.  McDonald  v.  International  &* 
G.  N.  R.  Co.,  II  Am.  &-  Eng.  R.  Cas.  280, 86 
Tex.  I,  20  S.  IV.  Rep.  847. 

So  in  an  action  by  a  passenger  to  recover 
for  a  personal  injury,  an  instruction  to  the 
effect  that  plaintiff  cannot  recovei-  if  his 
own  negligence  contributed  to  the  injury, 
except  where  the  omission  of  the  company 
to  use  proper  care  to  avoid  injuring  him, 
after  becoming  aware  of  plaintiff's  danger, 
was  the  proximate  cause  of  the  injury,  is 
erroneous.  Galveston,  H.  &•  S.  A.  R.  Co.  v. 
Thornsberry,  (Tex.)  17  S.  W.  Rep.  521. 


COMPARTMENT  CARS. 

Patents  for  signal-bells  in,  see  Patents  for 
Inventions,  48. 


COMPENSATION. 

Claims  against  government  for,  see  Claims 

AIJAINST  UniTI-.I)  STATES,   12. 

Elements  of,  as  damages,  see  Damages,  24. 
For  carrying  the  mails  and  mail  clerks,  see 
Carkiaukok  Mails,  9-17. 

—  construction  of  cattle-guards,  see  Cattle- 

guards,  H>. 
-"injuriously      affecting"      prtoerty    not 
taken,  when  necessary,  see  Emi.-iunt  Do- 
main, 173. 

—  land  compulsorily  purchased,   under  En- 

glish   statutes,    sec    Eminknt    Domain, 

1150-1200. 
expropriated   in  Canada,  see  Eminent 

Domain,  1232-1273. 
taken   for  embankments,  see  Emiiank- 

MKNTS,    1, 

who  entitled  to,  sie  Eminent  Domain, 

424-447. 

—  property  taken,  how  assessed,  generally, 

see  Em.nknt  Domain,  44M-472. 

assessment  by  appraisers  or  viewers, 

see  Eminent  Domain,  473-480. 
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For  property  taken,  assessment  by  arbitra- 
tors, see  Eminent  Domain,  480-492. 

commissioners,  see   Eminent 

Domain,  493-315. 

jury,    see  Eminent    Domain, 

5 10-594. 

—  running   powers,     how     estimated,    see 

Leases,  etc.,  1 19. 

—  services  rendered  to  the  government,  see 

Land  Grant  Railroads,  lO. 

—  the  taking  of  abutting  easements,    see 

Ei-evatei)  Railways,  59. 

a  homestead  for  right  of  way,  see 

Homestead,  JJ. 

—  use  of  track,  how  determined,  see  Leases, 

ETC.,   117. 

by   rival   company,   see   Street 

Railways,  251-254. 
Injunction,  where  not  made  or  tendered,  see 

Elevated  Railways,  74. 
Jurisdiction  of  equity  of  suits  for,  see  Equity, 

2.'). 
Must  be  provided  for,  in  delegating  power 

to  condemn  property,  see  Eminent  Do- 
main, 90. 
Necessity  of,  and  how  made  or  secured,  in 

condemnation  proceedings,  see  Eminent 

Domain.  37 1-042. 
Obtainable  at  law,  bars  injunction  suit,  see 

Elkvaied  Railways,  73. 
Of  agents,  see  Agency,  34-30. 

—  arbitrators,  see  Arbitration  and  Award, 

15. 

—  attorneys,  see  Attorneys,  12-21. 

—  collector  of  customs,  see  Revenue,  3. 

—  commissioners,  see  Raimd  Transii-  Acts,  8. 

—  company's  entfineer,  see  Construction  of 

Railways,  53. 

—  corporate  officers,  see  Okficers.  7. 

—  county  treasurer,  see  Couni  ies,  8. 

—  creditors,  upon  abandonment  of  road,  see 

Aiiandonment,  1  1. 

—  directors,  see  Directors,  27-33. 

—  employes,   generally,  sec   EMi-LOYfis,  lO- 

21. 

—  landowner,   in  case   of  abandonment  of 

road,  see  Aiiandonment,  lO. 

—  mail  clerks,  inspectors,  etc.,  sec  Carriage 

OK  Mails,  19. 

—  officers,  when  may  be  reached  in  attach- 

ment, see  Attachment,  ;19. 

—  physicians,  see  Medical  Skrvices,  15-1  7. 

—  president  of  corporation,  see   Presidkni, 

13. 

—  purchaser  in  bad  faith,  for  improvements, 

sec  Mortoaoks.  205. 

—  railway  commissioners,  see  Railway 
CoMMi>;sioNi'Ks,  42,  43.  . 

—  —  company,  for  carrying  express  matter, 

see  Express  CuMi'ANiKs,  12» 


Of  railway  contractors,  see  Construction  of 
Railways,  3U-38. 

—  receivers,  see  Receivers,  XL 

—  superintendent,  see  Superintendent,  5. 

—  trustees,  see  Trusts  and  Trustees,  IL 
under  mortgage,  see  Mortgages,  150- 

158. 

—  witnesses,  see  Witnesses,  3. 
Pleading  in  actions  for,  see  Medical  Ser- 
vices, 17. 

Right  of  condemning  company  to  enter  be- 
fore making,  see  Eminent  Domain, 
412-418. 

—  to,  on  part  of  railroad  crossed  by  another, 

see  Crossing  of  Railroads,  22,  38-51. 

To  abutting  owners,  see  Government  Rail- 
roads, 1 1. 

for  construction  of  railway  in  street, 

see  Street  Railways,  24,  02,  191- 
190. 

—  city    for  use    of   streets,    see    Elevated 

Railways,  45. 

—  company    for    laying   out    street   across 

tracks,  see  Crossing  of  Streets  and 
Highways,  75-85. 

—  lessor — lessee   running  extra  trains,  see 

Leases,  etc.,  70. 
where  third  rail  is  necessary  to  narrow- 
gauge  road,  see  Leases,  etc.,  120. 


COMPENSATOBT  DAMAQES. 

For  injury  to  passenger,  see  Carriage  op 

Passengers,  017. 
In  stock-killing  cases,  see  Animals,  Injuries 

TO.  580. 
When  recoverable,  failure  to  show  case  for 

exemplary  damages,  see    Death,   etc., 

423. 
—  the   measure  of  recovery,   see   Damages, 

17-25. 
for  wrongful  expulsion  from  cars, 

see  Ejection  OF  Passengers,  105-111. 


COMPETENCY. 

Of  arbitrators  in  condemnation  proceedings, 
sec  Eminent  Domain,  480,  1254. 

—  conductor,   evidence  to  show,    see    Car- 

riage OK  Passenckrs,  505. 

—  of  employes,  presumption  of,  sec  Evhience, 

1 22. 

—  evidence,  generally,  see  Evioence,  1-97. 

—  —  in  condemnation  proceedings,  see  Emi- 

nent Domain,  302. 
objections  as  to,  see  Appeal,  etc.,  94. 

—  experts,  generally,  see  Witnesses.  140- 

151. 
testing  on  cross-examination,  see  WiT> 

N  ESSES,   73. 
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Of  fellow-senrants,  see  Fei.i.ow-servants,  IV. 

—  jurors,   sufficiency  of  objections   to,    see 

Appeal,  etc.,  OS. 

—  members  of  corporation  as  witnesses,  see 

Witnesses,  IO. 

—  plaintiff,   in  action  against    corporation, 

see  Witnesses,  9. 
to  prove  value  or  contents  of  lost  bag- 
gage, see  Bau'Jauk,  1 14. 

—  wife,  where  husband  is  a  nominal  party, 

see  Witnesses,  21. 

—  witnesses,  see  WriNESbEs,  4-25. 


COMFETINO  LINES. 

See  Parallel  and  Competing  Lines. 


COMPETITION. 

As  affecting  rates,  see  Interstate  Commerce, 

»5. 
relative    charges    for  long   and  short 

hauls,  see  Interstate  Commerce,  114- 

118. 
Between  rival  roads,  effect  of,  generally,  see 

Interstate  Commerce,  03-05. 
Discrimination,  wl:en  justified  by,  see  Dis- 

crimination,  42-45. 
When  justifies  different  rates  of  charges,  see 

CUAUUES,  34. 


"  COMPETITIVE  STATIONS." 
Meaning  of,  in  contract,  see  Contracts,  33. 


COMPLAINANTS. 
Joinder  of,  in  equity,  see  Parties  to  Actions, 

1H-20. 
Must  come  with  clean  hands,  see  E<}uity,  4. 
Necessity  of  performance  by,  see  Specific 

Performance,  7,  8. 
Who  may  be,  in  condemnation  proceedings. 

Bee  Eminent  Domain,  253-250. 


COMPLAINT. 
Amendment  of,  see  Elevated  Railways,  98  ; 

Pleading.  143-100. 
Before  interstate  commerce  commission,  see 

Interstate  Commerce,  15,  151-155. 
For  assault  upon  passenger,  see  Carriage  of 

Passen<;kks,  53i>. 

—  boycotting,   sufficiency   of,    see    Boycot- 

ting, 1. 

—  injunction,  sufficiency  of,  see  Eminen  r  Do- 

main, 1040. 

—  injuries  caused  by  derailment,  see  De- 

railment, 2(1). 

—  trespass,  in   entry  and    construction    of 

road,  see  Eminent  Domain,  1007. 
Form,  requisites,  and  sufficiency  of,  in  ac- 
tions, generally,  see  Pleading,  7-38. 


In  action  for  injuries  caused  by  collision^ 

see  Collisions,  lO. 
injury  at  crossings,  see  Crossings, 

Injuries,  etc.,  at,  159,  227. 
at  station,  see  Stations  and  De- 
pots, 131. 
to  child,  see  Children,  Injuries  to, 

157. 
passenger   on    street-car,    see 

Street  Railways,  430. 
plaintiff  in  the  street,  see  Street 

Railways,  484. 
overcharge  of  fare,  see  Tickets  and 

Fares,  131. 
penalty  under  "  contract  labor  law," 

see  Contract  Labor  Law,  2. 

—  actions  against  carriers  of  live  stock,  see 

Carriagk  of  Live  Stock,  138. 
for  injury  to  passengers,  see  Carriage 

OF  Passengers,  537-553. 
killing  stock,  see  Animals,  Injuries 

TO,  320-309. 
loss  of  baggage,  see  Baggage,  109, 

110. 
or  damage  to  goods  carried, 

see    Carriage   of    Merchandise,   723- 

733. 
wrongful  expulsion  from  train,  see 

Ejection  of  Passengers,  82-89. 

on  bonds,  see  Bonds,  50. 

negotiable  instruments,  see    Bills, 

Notes,  and  Checks,  21. 

—  condemnation    proceedings,   see  Eminent 

Domain,  305-:i31. 

—  ejectment,   requisites  and  sufficiency  of, 

see  Ejectment,  25. 

—  justices'  court,  requisites  of,  see  Animals, 

Injuries  to,  015-025  ;  Justice  of  the 
Peace,  7. 

—  proceedings  for  dissolution,  sufficiency  of, 

see  Dissolution,   17. 
to  obtain  right  to  cross  another  rail- 
road, see  Crossing  of  Railroads,  28. 

—  suits  founded  on  construction  contracts, 

see  Construction  of  Railways,  lOO. 
Making  more  definite  and  certain,  see  also 

Carri.ace  OF  Merchandise,  731. 
Of  pain  and  suffering,  when  res  gesta,  see 

Evidence,  177. 

—  unjust  preference,  jurisdiction  to  investi- 

gate, see  Railway  Commissioners,  12. 
Sufficiency  of  allegation    of  negligence  in, 

see  Negi.icenci-.,  87-90. 
in  actions  for  causing  death,  see  Death 

BY  Wrongful  Act,  125-161. 


COMPLETION. 

Of  elevated    railway,   fixing  time   for,  see 
Elevated  Railways,  14. 


COMPROMISE,  1-6. 
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Of  government  aided  road,  see  Central  Pa- 
cific R.  Co.,  t2. 

—  railway,  indemnity  to  the  crown  to  secure, 

see  Indemnity  Bonus,  8. 

—  road,  as  condition  precedent  to  donation, 

see  Municipal  and  Local  Aid,  250. 

subscription  to  be  paid  upon,  see  Muni- 
cipal AND  Local  Aid,  240. 

When  road  is  completed  within  at  *  of  con- 
gress, see  Land  Grant  Railroads,  3. 


COMPROMISE. 

By  agent,  of  claim  tor  injury  to  live  stock, 

see  Agency,  OO. 
Estoppel  by,  see  Estoppel,  32. 
Evidence  of  efforts  to  make,  see  Evidence, 

OO. 
Offers  of,  as  evidence,  see  Evidence,  221. 
evidence  as  to,  in  actions  for  loss  of 

baggage,  see  Baogage,  1  lO. 
Power  of  attorneys  to  make,  see  Attorneys, 

lO. 
personal  representatives  to  make,  see 

Executors  and  Administrators,  8. 
With  client,  effect  of,  on  attorney's  lien,  see 

Attorneys,  10. 

See  also  Release. 

1.  Favored  in  law.— The  law  favors 
the  compromise  and  settlement  of  disputed 
claims.  Mateer  v.  Missouri Pac.  R,  Co.,  105 
Mo.  320,  16  S.  W.  Rep.  839. 

2.  Validity.  —  Where  an  action  is 
brought  on  an  agreement  of  compromise 
for  steers  lost  in  transit,  but  it  does  not  ap- 
pear that  the  officers  with  whom  the  com- 
promise was  made  had  autiiority  to  do  so, 
a  demurrer  to  the  evidence  should  be  sus- 
tained. Griffin  v.  IVabash,  St.  L.  &*  P.  R. 
Co.,  22  Afo.  App.  621. 

Where,  in  an  action  against  a  compiiny  to 
recover  damages  for  the  non-performance 
of  a  contract  to  construct  a  fence  along  its 
right  of  way,  the  cause  is  continued  until  a 
subsequent  term  under  a  written  agreement 
that  the  defendant  shall  by  that  time  con- 
struct a  fence  of  a  certain  quality  and  pay 
the  costs  of  the  action  and  the  plaintiff's 
attorneys'  fees,  it  is  not  error,  upon  the  trial 
of  the  cause,  to  exclude  the  agreement  and 
evidence  that  a  fence  was  built,  unless  it  is 
shown  that  there  was  a  complete  compli- 
ance with  the  agreement  upon  which  the 
cause  was  continued,  or  that  the  plaintiff 
has  accepted  the  fence  so  erected  as  a  com- 
plete or  partial  compliance  with  the  con- 
tract sued  on.    ImiiaHa,  B.  &•  IV.  R.  Co.  v. 


Adams,  112  Ind.  302,  11   West.  Rep.  668,  14 
N.  E.  Rep.  80. 

3.  Conclusiveness.  —  If  a  party  has 
compromised  his  claim  for  damages,  and 
afterwards  uses  up  the  amount  received  in 
liquidation  of  the  claim,  he  cannot  be  heard 
to  assert  fraud  and  deceit  as  to  the  com- 
promise, when  he  does  not  tender  back  the 
amount  he  has  already  received.  Stewart 
V.  Houston  <&*  T.  C.  R.  Co.,  62  Tex.  246.— 
Quoting  Newkirk  v.  Cone,  19  111.  449. 

4.  Kft'ect. — Where  a  petition  is  filed 
against  a  company  for  damages  for  trespass 
and  for  a  right  of  way  taken,  and  it  em- 
braces two  causes  of  action,  a  compromise 
"of  the  cause  pending"  will  embrace  both 
causes  of  action  ;  and  upon  payment  of  the 
amount  agreed  upon  the  company  has  a 
right  to  demand  a  deed  for  the  right  of  way,_ 
and  the  court  has  jurisdiction  to  order  the 
deed  executed.  Robertson  v.  Central  R.  Co., 
10  Am.  &•  Eng.  R.  Cas.  420,  57  Iowa  376, 
10  A^.   W.  Rep.  728. 

The  compromise  of  an  action  by  a  rail- 
road employe  to  recover  damages  for  per- 
sonal injuries  is  sufficient  consideration  to 
support  an  agreement  by  the  company  to 
employ  the  plaintiff.  East  Line  &•  R.  R. 
R.  Co.  V.  Seott,  38  Am.  &*  Etig.  R.  Cas.  16, 
72  Tex.  70,  10  5.  IV.  Rep.  99,  298. 

6.  Who  l>oiind  by.— A  compromise 
entered  into  between  the  liquidator  of  the 
Clinton  and  Port  Hudson  railroad  company 
and  the  state,  a  creditor  and  bondholder, 
under  the  authority  of  an  act  of  the  legis- 
lature, whereby  the  state  agreed  to  take  ten 
cents  on  the  dollar,  is  not  binding  on  the 
other  creditors  and  bondholders  of  the  cor- 
poration, and  the  liquidator  cannot  set  up,  as 
a  bar  to  the  right  of  otiiercreditors  to  recover, 
that  he  has  entered  into  a  compromise  with 
the  state  at  ten  cents  on  the  dollar.  Clin- 
ton &*  P.  H.  R.  Co.  V.  Lee,  22  La.  Ann. 
287. 

The  fact  that  the  slate  has  seen  proper  to 
compromise  her  claim  against  the  company 
with  the  stockholders,  at  ten  cents  on  the 
dollar,  furnishes  no  reason  why  the  other 
creditors  should  be  barred  from  collecting 
the  whole  amount  of  their  claims.  Clinton 
Sr-  P.  H.  R.  Co.  V.  Lee,  22  La.  Ann.  2S7. 

O.  Wliat  may  l>i>  coiniiroinised.— 
A  widow  whose  husband  has  been  killed  by 
another's  wrongful  act  may  compromise 
and  settle  the  statutory  right  of  action  for 
damages  that  survives  to  her  for  the  benefit 
of  herself  and  the  husband's  next   of  kin, 
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either  before  or  after  she  has  brought  suit 
thereon.  She  may  likewise  receive  and  re- 
ceipt for  the  entire  damages,  and,  upon  pay- 
ment to  herself  of  the  amount  agreed  upon, 
she  may  discharge  the  wrong-doer  from  all 
further  liability  either  to  herself  or  the 
husband's  next  of  kin.  Holder  v.  Nashville, 
C.  &•  S/.  L.  A'.  Co.,  92  7V««.  141,  20  .V.  Jl\ 
A'e/>.  537. 

7.  Proof  ofcomproiiiise— Evidence. 
— When  the  agreement  for  the  compromise 
of  a  suit  was  oral,  and  a  judgment  entered 
in  pursuance  thereof  does  not  undertake  to 
embody  it,  or  even  to  recite  it,  one  of  the 
parties  may,  by  parol  evidence,  show  that 
obligations  not  embodied  in  the  judgn»ent 
were  entered  into  by  the  other.  J^iis/  Line 
&-  A\  A'.  A\  Co.  V.  S'c-o//,  38  Am.  &*  Eng.  R. 
Cas.  16,  72  Tex.  70, 10  S.  IV.  Kcp.  99,  298. 

Tlie  rule  which  excludes  an  offer  to  com- 
promise a  contemplated  suit,  when  made 
under  an  express  or  implied  agreement  that 
the  conversation  shall  be  without  prejudice, 
is  founded  in  the  policy  that  to  admit  it  in 
evidence  would  tend  to  discourage  the  set- 
tlement of  litigation.  If  the  proposition 
bt  to  pay  a  sum  to  buy  peace,  and  it  has  not 
been  accepted  and  become  a  contract,  it  will 
be  deemed  to  have  been  made  without  preju- 
dice, and  is  not  admissible  in  evidence.  In- 
ter national  &^  G.  N.  R,  Co.  V.  Ragsdale,  67 
Tex.  24,  2  5.  W.  Rep.  515.— Following 
Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  527. 

COMPULSORY  EXAMINATION. 

Of  the  person,  see  Physical  Examination. 


COMPULSORY  NONSUIT. 
For  contributory  negligence,  when  proper, 

sec  CONTIUIIUTOKY  NEGLIGENCE,  88. 

Generally,  see  Tuial,  V. 


COMPULSORY  PURCHASE. 

Of  land,  under  English  statutes,  see  Eminent 
Domain,  10H<(-120». 


COMPUTATION. 

Of  damages  for  breach  of  construction  con- 
tract, see  Consiruction  of  Railways, 
118. 

to  abutting  owners,  rules  for,  see  Ei.e- 

VATEi)  Railways,  iaO-i:<8. 

child  for  death  of  parent,  see  D     rn, 

ETC.,  a!)2. 


Of  damages  to  wife  for  death  of  husband,  see 
Deaih,  etc.,  S94. 

—  interest,  see  Inteukst,  1 1-14. 

—  prospective  damages  for  causing  death, 

see  IJEArii,  etc  ,410. 

—  time,  under  statutes  of  limitation,  see  Limi- 

tations OK  Actions,  05. 


CONCEALMENT. 

By  shipper,  of  kind  or  value  of  goods,  see 
Cakriage  ok  Merchandise,  109-20J5, 
444. 

Of  value  or  contents  of  baggage,  effect  of, 

see   [lAGGAGE,  88-JIO. 

When  limitation  begins  to  run  in  cases  of, 
see  Limitations  of  Actions,  20,  70. 


CONCLUSIONS. 

Of  law,  must  not  be  alleged  in  pleading,  see 
Animals,  Injuries  to,  330. 

—  witnesses,  inadmissible,  see  Ejection  of 
Passengers,  i>2  ;  Evidence,  85. 

on  evideitce,  see  Witnesses,  04. 

Questions  to  witness  calling  for,  see  Wit- 
nesses, 55. 


CONCLUSIVENESS. 
Of  assessment  by  jury,  under  English  Com- 
pulsory Purchase  statutes,  see  Eminent 
Domain,  1187. 

—  awards,  see  Arbitration  and  Award,  20. 

—  award  of  arbitrators  under  English  and 

Canadian  statutes,  see  Eminent  Domain, 
1175,  120:i. 

—  carrier's  receipt  for  goods,  see  Carriage 

OF  Merchandise,  405. 

—  commissioners'    decisions,    see    Railway 

Commissioners,  25-28. 

—  compromise,  see  Compromise,  3, 

—  decision  of  court  below,  see  Appeal,  etc., 

14. 

—  decrees  of    foreclosure,  see    Mortgages, 

211. 

—  engineer's  award  or    decision,  see    Con- 

sTRucrioN  of  Railways,  58,  00,  70. 

—  expert  testimony,  s»c  Witnesses,  lOO. 

—  judgments,  generally,  see  Judgment,  14- 

31. 
in  condemnation  proceedings,  see  Emi- 
nent Domain,  848,  807,  881). 

—  prior     condemnation     proceedings,    sec 
Eminent  Domain,  08. 

—  railway  tickets,  see  Tickeis  and  Fares 

0. 

—  receipt,  see  Receipt,  1,  2. 

—  rulings  in  equity  in  subsequent  action  at 

law,  see  Judgment,  27. 
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Of  settlements  between  company  and  con- 
tractor, see  Construction  of  Railways, 
3H. 

—  verdict  of  jury  to  assess  land  damages, 
see  Eminent  Domain,  820,  8G7. 


Subscriptions  in  aid  of  railways,  see  Muni- 
cipal ANU  Local  Am,  2:2-4-243. 
—  to  stock,  see  Suuscrittions,  V. 


CONCURRENT  JURISDICTION. 

Of  condemnation  proceedings,  see  Eminent 

Domain,  246. 
—  federal  and     state    courts,  see    Federal 

Courts,  12. 
Precedence  between  courts  of,  see  Jurisdic- 

IIUN,  t>. 


CONCURRENT  NEGLIGENCE. 

Effect  of,  generally,  see  Contributory  Neg- 
ligence, 5. 

Of  plaintiff  and  another,  when  a  defense,  see 
Imputed  Negligence,  27;  Negligence, 
80. 

—  two  carriers,  which  liable,  see  Carriage  of 
Passengers,  535. 


CONDEMNATION. 

In  general,  see  Eminent  Domain. 

Enjoining,  see  Crossing  of  Railroads,  72, 
73;  Crossing  of  Streets  and  High- 
ways, 74. 

Limitations  of  time  to  begin,  see  Limitations 
OF  Actions,  47. 

Of  abutting  easements,  see  Elevated  Rail- 
ways, 28-4U. 

—  land  for  elevators,  see  Elevators,  1. 
private  railroads,  see  Private  Rail- 
roads, 1. 

union  depot,  see  Union  Depot  Com- 
panies, a, 

—  railroad  right  of  way  for  telegraph  lines, 

see  Telegraph  Links,  2. 

—  Tight  of  way  over  public  lands,  see  Public 

Lands,  X. 
through  city  streets,  see  Streets 

AND  Highways,  11. 
to  cross    track  of  another  road,  see 

Crossing  of  Railroads,  5. 

—  turnpike,  by  railway  company,  see  Turn- 

pikes, etc.,  2,  3, 

CONDITIONAL. 

Delivery,  parol  evidence  to  show,  see  Evi- 

DKNCK,  180. 

Execution  of  instrument,  parol  evidence  to 
show,  see  Evidence,  188. 

Sales,  relative  rights  of  mortgagee  and  con- 
ditional vendor  of  rolling  stock,  sec  Mort- 
gages, 5((-<tO. 

—  what  are,  and  rights  of  the  parties,  see 

Sales,  U. 


CONDITIONS. 

As  to  prepayment  of  compensation,  waiver 
of,  see  Eminent  Domain,  419-423. 

use  of  franchises,  see  Franchises,  7. 

Financial,  of  deceased,  proof  of,  in  action  for 
causing  death,  see  Death,  etc.,  282, 
280. 

For  identification  of  passenger,  waiver  of, 
see  Tickets  and  Fares,  81. 

Grants  to  company  on,  in  Canada,  see  Emi- 
nent Domain,  1213. 

Imposed  by  city,  upon  occupation  of  street, 
see  Street  Railways,  WO. 

statute,  on  aid  to  railways,  see  Munici- 
pal AND  Local  Aid,  225. 

voters,  as  to  municipal  subscriptions  to 

railways,  see  Municipal  and  Local  Aid, 
147. 

In  bill  of  lading,  see  Bills  of  Lading,  G2- 
107. 

—  charters,  see  Charters,  72,  73. 

—  checks  for   articles    deposited    in    cloak 

rooms,  see  Baggage,  130,  131. 

—  contracts,  generally,  see  Contracts,  44- 

4G. 

—  contract  to  deliver  goods  at  specified  time, 

see  Carriage  of  Merchandise,  413. 

—  conveyances  of  rights  of  way,  see  Eminent 

Domain,  211-213. 

—  deeds,  see  Deeds,  28-37. 

acquiring  easements  by,  see  Easements, 

7. 

—  deposit  of  compensation  for  land  taken, 

see  Eminent  Domain,  393. 

—  donations  to  railways,  see  Municipal  and 

Local  Aid,  254-257. 

—  grant,  forfeiture   for  breach  of,  see  Land 

Grants,  83,  91. 

—  grants  of   street-railway  franchises,    see 

Street  Railways,  81-120. 

reversion    for    breach    of,    see    Land 

Grants,  16. 

—  negotiable  instruments,  see  Bills,  Notes, 

and  Checks,  11. 

—  petition  to  grant  municipal  aid  to  rail- 

ways, see  Municipal  and  Local  Aid,  93. 

—  railway  tickets,  see  Tickets  and  Fares, 

14-21,97-101. 

—  receipts  or  bills  of   lading,   limitation  of 

liability  by,  see  Express  Companies,  Ol. 

—  round-trip  tickets,    as    to    identification, 

stamping,  etc.,  see  Tickets  and  Fares, 
79-84. 

—  taxpayers'  consent  to  municipal  aid  to 

railways,  see  Municipal  and  Local  Aid, 
101. 
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In  ticket,  effect  of,  to  limit  liability  for  bag- 
gage, see  Baucaiie,  08. 

Of  animals  carried,  notice  to  carrier  of,  see 
Carriage  of  Live  Stock,  27. 

—  approaches  to  bridge,  see  Bridges,  etc., 

—  crossing  where  person  is  killed,  effect  of, 

see  Ueaih  by  Wrongful  Act,  19B. 

—  culverts,  duty  of  company  as  to,  see  Cul- 

verts, 15. 

—  goods  carried,    presumptions  as    to,  see 

Carriage  of  Merchandise,  695. 

on    delivery    to    succeeding    carrier, 

presumption  of,  see  Carriage  of  Mer- 
chandise, 638,  653. 

shipped,  effect  of  bill  of  lading  as  evi- 
dence of,  see  Carriage  of  Merchandise, 
183.  . 

—  injured  person,  opinion  of  vritness  as  to, 

see  Witnesses,  100,  lOl. 

—  parties,  pecuniary,  evidence  of,   see  Evi- 

dence, 68. 

—  persons  on  track  helpless  or  unconscious, 

see  Trespassers,  Injuries  to,  68,  69. 

—  plaintiff,  financially,  as  bearing  on  assess- 

ment of  damages,  see  Damages,  86. 

—  premises,    duty    of  company   as    to,    see 

Licensees,  Injuries  to,  6,  11. 

—  track,  allegations  in  pleading  as  to,  see 

Carriage  of  Passengers,  549. 

care  required  as  to,  see  Negligence, 

15. 

evidence  as  to,  see  Carriage  of  Passen- 
gers, 90,  91,  563. 

On  receipts,  not  special  limitations  of  lia- 
bility, see  Carriage  of  Merchandise, 
432. 

Precedent,  see  Construction  of  Railways, 
26 ;  Contracts,  45  ;  Deeds,  30  ;  Emi- 
nent Domain,  212,  390;  Incorpora- 
tion, 7  ;  Municipal  and  Local  Aid,  60, 
109,  143,  213,  227,  256;  Street 
Railways,  106. 

Subscriptions  to  stock  upon,  see  Subscrip- 
tions TO  Stock,  V. 

Subsequent,  see  Contracts,  46;  Deeds, 
31 ;  Eminent  Domain,  213;  Municipal 
AND  Local  Aid,  228,  242. 

That  drover  traveling  with  cattle  shall  as- 
sume all  risks,  see  Carriage  of  Live 
Stock,  128. 

—  other  municipalities  subscribe,  see  Muni- 

cipal and  Local  Aid,  232. 

—  road  be  built  and  running  at  stated  time, 

see  Municipal  and  Local  Aid,  233. 
Upon  appointment  of  receiver  in  foreclosure, 
see  Mortgages,  219. 

—  use  of  streets,  right  of  city  to  impose,  see 

S iref.t  Railways,  1 29. 
Waiver  of,  as  respects  municipal  aid  to  rail' 


ways, 
229. 


see   Municipal  and  Local  Aid, 
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Authority  of,  to  summon  physician,  see  Medi- 
cal Services,  6. 

Averment  of  negligence  of,  see  Death  by 
Wrongful  Act,  142. 

Checks  of,  effect  generally,  see  Tickets  and 
Fares,  60. 

Contributory  negligence  of,  as  a  defense  to 
action  for  killing,  see  Death  by  Wrong- 
ful Act,  215. 

Duty  to  notify,  of  obstruction  on  track,  see 
Collisions,  34. 

Evidence  to  show  competency  of,  see  Car- 
riage OF  Passengers,  565. 

Exemplary  damage  for  malicious  acts  of,  see 
Ejection  of  Passengers,  113,  114. 

Expulsion  by,  after  ticket  wrongfully  taken 
up  by  another  conductor,  see  Ejection  of 
Passengers,  13,  14. 

Force  used  by,  in  ejecting  passenger,  see 
Ejection  of  Passengers,  53-59. 

Good  faith  of,  to  mitigate  damages,  see  Ejec- 
tion OF  Passengers,  121. 

Indorsement  by,  on  ticket,  giving  right  to 
stop  over,  see  Tickets  and  Fares,  50. 

Liability  of  company  for  false  imprisonment 
by,  see  False  Imprisonment,  4. 

for  killing  stock,  see  Animals,  Injuries 

TO,  298-300. 

street-car    company  for  acts    of,   see 

Street  Railways,  525. 

Mistake  of,  expulsion  of  passenger  by  rea- 
son of,  see  Ejection  of  Passengers,  20. 

On  road  owned  by  crown,  liability  of,  to  pas- 
senger injured,  see  Carriage  of  Passen- 
gers, 536. 

Passenger  injured  in  following  directions  of, 
see  Carriage  of  Passengers,  370,  431, 

Requirement  of,  on  streetcars,  see  EiwrTKic 
Railways,  19;  Street  Railways,  267, 
359. 

Right  of,  to  refuse  to  make  unusual  stop,  see 
Carriage  of  Passengers  251. 

Rude  and  abusive  language  by,  see  Ejection 
OF  Passengers,  56. 

Service  of  process  of,  see  Process,  36. 

Special  agreement  by,  to  stop  to  let  off  pas- 
senger, see  Carriage  of  Passengers, 
255. 

Stop-over  checks  given  by,  see  Tickets  and 
Fares,  49. 

Taking  up  wrong  end  of  round-trip  ticket 
by,  expulsion  after,  see  Ejection  of  Pas- 
sengers, 39. 

Testimony  of,  as  experts  in  comparison  of 
handwriting,  see  Witnesses,  187,  188. 
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Wanton  and  malicious  acts  of,  see  Ejection 
OF  Passkngkrs,  57. 

When  deemed  fellow-servant  with  other  em- 
ployes, see  Fellow-servants,  VI. 

1.  Authority,  generally.— A  conduc- 
tor is  charged  with  the  administration  of 
the  rules  of  the  company  for  the  regulation 
of  persons  traveling  on  its  cars.  Creed  v. 
Pennsylvania  K.  Co.,  86  Pa.  St.  139. 

Tlie  conductor  of  a  railroad  train  is  not, 
perhaps,  as  supreme  as  the  master  of  a  ship, 
but  on  analogous  principles  he  has  police 
powers  and  disciplinary  control  over  the 
train,  and  the  quiet  and  comfort  of  the  pas- 
sengers and  their  safety  are  under  his  pro- 
tection. Atchison,  T.  &■*  S.  F.  R.  Co.  v. 
Gants,  34  Am.  &*  Eng.  R.  Cas.  zcfi,  38  Kan, 
608,  17  Pac.  Rep.  54.— Quoting  Hall  v. 
Memphis  &  C.  R.  Co.,  15  Fed.  Rep.  61. 

Under  the  statute  which  provided  that 
the  conductors  of  railway  trains  should  be 
invested  with  police  power  while  on  duty 
on  their  respective  trains,  it  was  not  intend- 
ed to  require  companies  to  carry  a  force  of 
police  large  enough  to  repel  the  attack  of 
an  outside  mob.  Chicago  &-  A.  R.  Co.  v. 
Pillsbury,  (III.)  8  N.  E.  Rep.  803. 

The  conductor  is  recognized  as  the  mas- 
ter of  the  train.  The  brakeman  wo'ld 
seem  restricted  to  the  business  indicateu  oy 
the  name  applied  to  the  service,  and  there 
does  not  appear  any  necessity  for  conferring 
upon  a  brakeman  authority  to  keep  tres- 
passers from  the  train.  The  conductor  has 
such  power.  International  &»  G.  N.  R.  Co. 
V.  Anderson,  53  Am,  &*  Eng.  R.  Cas,  59,  82 
Tex,  516,  175.  IV.  Rep.  1039. 

A  conductor  is  not  a  general  agent  of  the 
road  authorized  to  waive  the  terms  of  a 
written  contract  of  carriage.  Cloud  v.  Si. 
Louis,  I.  M.  6-  S,  R,  Co.,  14  Mo.  App.  136. 

The  authority  of  the  conductor  as  the  rep- 
resentative of  the  carrier  terminates  when  a 
safe  alighting  place  is  provided  and  the  pas- 
senger has  voluntarily  left  the  train  in  safety. 
Cincinnati,  H.  &•  I.  R.  Co.  v.  Carper,  31 
Am.  &>  Eng.  R.  Cas.  36,  11 2  Ind.  26,  1 1  JVest, 
Rep,  221.   13  N,E.  Rep.  122.   14  N.  E.  Rep. 

352. 

a. to  allow  pergoii  to  ride  in 

lik'eiKlit  or  cattle  car.*— Railroad  com- 
panies have  the  right  to  make  a  complete 
separation  between  their  freight  and  passen- 

*  Injury  while  attempting  lo  board  engine  of 
freight  train  with  consent  of  conductor.  Con- 
ductor'H  authority,  see  39  Am.  &  End.  R.  Cas. 
417,  abstr. 


ger  business.  Where  this  is  done,  the  con- 
ductor of  a  freight  train  has  such  general 
authority  only  as  is  incidental  to  the  busi- 
ness of  moving  freight,  and  no  power  what- 
ever as  to  the  transportation  of  passengers ; 
and  notice  of  this  limited  authority  will  be 
implied  from  the  nature  and  apparent  di- 
vision of  the  business.  Eaton  v.  Delaware, 
L.  <&*  W.  R.  Co.,  57  N.  Y.  382,  7  Am.  Ry. 
Rep.  67. — Distinguishing  Lawrencebur^h 

6  U.  M.  R.  Co.  V.  Montgomery,  7  Ind.  476 ; 
Fitzpatrick  v.  New  Albany  &  S.    R.  Co., 

7  Ind.  436;  Dunn  v.  Grand  Trunk  R.  Co., 
58  Me.  187.  Reviewing  Elkinsz/.  Boston  & 
M.  R.  Co.,  23  N.  H.  275.— Distinguished 
IN  Robostelli  v.  New  York,  N.  H.  &  H.  R. 
Co.,  34  Am.  &  Eng.  R.  Cas.  515,  33  Fed.  Rep. 
796 ;  St.  Joseph  &  W.  R.  Co.  v.  Wheeler,  26 
Am.  &  Eng.  R.  Cas.  173,  35  Kan.  185;  Blair 
V.  Erie  R.  Co.,  66  N.  Y.  313;  Pool  v,  Chi- 
cago, M.  &  St.  P.  R.  Co.,  3  Am.  &  Eng.  R. 
Cas.  332,  53  Wis.  657.  Explained  in  Law- 
son  V.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  21 
Am.  &  Eng.  R.  Cas.  249,  64  Wis.  447.  Re- 
viewed IN  Waterbury  v.  New  York  C.  & 
H.  R.  R.  Co.,  21  Blatchf.  (U.  S.)  314,  17 
Fed.  Rep.  671  ;  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Miles,  13  Am.  &  Eng.  R.  Cas.  10,  40  Ark. 
298,48  Am.  Rep.  10;  Morris  v.  Brown,  19 
N.  Y.  S.  R.  355 ;  Darwin  v.  Charlotte.  C.  & 
A.  R.  Co.,  23  So.  Car.  531,  55  Am.  Rep.  32. 

Where  it  is  customary  for  some  person  to 
ride  in  the  same  car  with  horses,  to  care  for 
them,  it  would  seem  to  be  within  the  gen- 
eral authority  of  the  conductor  of  the  train 
to  grant  permission  to  a  person  so  to  ride 
for  that  purpose.  Lawson  v.  Chicago,  St.  P., 
M.  &*  O.  R.  Co.,  21  Am.  <S-  Eng.  R.  Cas.  249, 
64  IVis.  447,  24  A'^,  IV.  Rep.  618,  54  Am.  Rep. 
634. — Explaining  Eaton  v.  Delaware,  L.  & 
W.  R.  Co.,  57  N.  Y.  382. 

3. to  carry  passengrer  on  con- 
struction train.— It  being  customary  to 
carry  passengers  upon  construction  trains, 
persons  having  no  notice  of  a  contrary 
rule  of  the  company  had  a  right  to  as- 
sume that  the  conductor  had  authority  to 
carry  persons  on  such  trains,  and  that  the 
granting  of  permission  by  him  fell  within 
his  general  authority  as  manager  of  the 
train.  St.  Joseph  ^S^•  W,  R.  Co.  v.  Wheeler, 
26  Am.  &>  Eng,  R.  Cas.  173,  35  Kan,  185,  10 
Pac.  Rep.  461. 

4. to  employ  brakeman.— When 

one  of  the  brakemen  on  a  freight  train  be- 
comes ill  and  unable  to  perform  his  duties 
the  conductor  of  the  train  has,  of  necessity, 
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implied  authority  to  employ  anotiier  person 
to  act  as  brakeman  for  the  time  being. 
Gcorf^ia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518,  3 
So.  Rep.  764.— Al'PLltU  IN  McDaniel  v. 
Highland  Ave.  &  B.  R.  Co.,  90  Ala.  64. 
Quoted  in  Atchison,  T.  &  S.  F.  W.  Co.  v. 
Lindley,  41  Am.  &  Eiig.  K.  Cas.  72,  42  Kan. 
714,6  L.  R.  A.  646,  22  Pac.  Rep.  703. 

And  tiie  company  is  liable  to  ihe  person 
so  employed  for  injuries  received  in  tiie  ser- 
vice while  acting  under  the  orders  of  the 
conductor ;  but  where  it  appears  that  the 
person  injured  was  in  the  employment  of 
the  company  as  a  night  watchman,  was  on 
the  train,  not  in  the  discharge  of  any  duties 
required  by  his  employment,  but  for  his 
own  private  purposes,  and  was  injured  while 
attenjpting  to  make  a  coupling  on  request  of 
the  conductor,  these  facts  do  not  show  an 
employment  as  brakeman  by  the  conductor, 
and  do  not  render  the  company  liable  for 
the  injury.  Georgia  Pac.  R.  Co.  v.  Propst,  38 
Am.  &*  £'ig-  ^-  Cas.  11,  85  A/a.  203.  4  So. 
Rep.  711.— Quoted  in  Atchison,!.  &S.  F. 
R.  Co.  V.  Lindley,  41  Am.  &  Eng.  R,  Cas.  72, 
42  Kan.  714,  6  L.  R.  A.  646,  41  Alb,  L.  J.  92, 
22  Pac.  Rep.  703. 

While  a  conductor  in  charge  of  a  train 
has  implied  authority,  in  a  case  of  unfore- 
seen emergency,  to  employ  a  brakeman  or 
switchman,  a  mere  direction  or  order  given 
to  a  person  on  the  train  to  do  a  single  act, 
as  to  turn  a  single  switch,  no  necessity  or 
emergency  being  shown,  does  not  establish 
an  employment.  McDaniel  v.  Hii^hland 
Ave.  &•  R.  R.  Co.,  90  Ala.  64,  8  So.  Rep.  41. 
— Applying  Georgia  Pac.  R.  Co.  v.  Propst, 
83  Ala.  518,  85  Ala.  203. 

The  conductor  of  a  train,  the  only  brake- 
man  of  which  leaves  work  while  the  train  is 
en  route,  has  authority  to  employ  a  substi- 
tute; and  the  person  so  employed  is,  for 
the  time  being,  an  employ^  of  the  railroad 
company.  Where  the  conductor  denies  that 
he  employed  the  substitute,  it  may  be 
shown  that  he  gave  him  money  to  buy  his 
breakfast.  Pox  v.  C/iicai^o,  Si.  P.  &■>  K.  C. 
R.  Co.,  53  Am.  (S^■  Zfz/i,'-.  R.  Cas.  430,  86  /owa 
368,  S3  A^.  jr.  Rep.  259. 

R. to  rescind  rule  of'coiiiimiiy.* 

—  Freight  conductors  are  not  authorized  in 
their  capacity  as  agents  of  the  company  to 
rescind   rules   made   for  the    guidance    of 

*  Regulatii)n  as  to  stoppage  of  trains ;  au- 
thority of  conductor  to  waive,  see  note,  44  Am. 
&  Eno.  R.  Cas.  393. 


brakemcn  in  coupling  cars.  Russell  v. 
Riehinond  &*  D.  R.  Co.,  47  Fed.  Rep.  204. 

G.  Liability  to  conipuiiy,  gener- 
ally.— In  an  action  to  recover  money  held, 
under  a  special  contract,  as  security  for  the 
faithful  performance  of  duty  as  conductor, 
the  plainiiti  must  show  full  performance  of 
the  contract  on  his  part  or  a  waiver  by  the 
defendant.  Fox  v.  Pullman  Palace  Car 
Co.,  16  Mo.  App.  122. 

Where  a  conductor  enters  into  a  contract 
with  his  company,  to  the  effect  that  he  shall 
be  liable  to  a  fine  of  fifteen  dollars,  to  be 
deducted  from  his  wages,  if  he  receives 
fares  from  passengers,  the  amount  fixed  is 
liquidated  damages  and  is  collectible, 
though  an  ordinary  fare  is  but  five  cents; 
and  the  right  to  enforce  the  fine  is  not  lost 
by  retaining  the  conductor  in  the  com- 
pany's employ  after  discovering  that  he  has 
received  fares.  Birdsall  v.  Twenty-third 
St.R.  Co.,8£>aly  (N.  K)  419.— Followed 
IN  Gallagher  v.  Christopher  &  T.  St.  R. 
Co.,  14  Daly  (N.  Y.)  366,  13  N.  Y.  S.  R.  80. 

Provisions  in  a  written  contract,  employ- 
ing plaintilT  as  conductor  of  a  street-car,  to 
the  effect  that  he  should  make  a  deposit  as 
security  for  the  faithful  discharge  of  his 
duties,  which  should  become  the  property 
of  the  company  upon  defalcation,  and  pro- 
viding that  a  report  of  the  company's  detec- 
tives should  be  conclusive  evidence  of  the 
matters  stated  therein,  are  binding  on  the 
conductor,  who  could  not  read  and  write, 
where  the  company  uses  no  means  to  pre- 
vent him  from  ascertaining  the  contents  of 
the  agreement.  Rozen  v.  £>rj>  Dock,  E.  B. 
6-  B.  R.  Co.,  rj  N.  Y.  Supp.  337.  7  Misc. 
130.  ' 

7. on   bond   for  faithful    per- 

foriiianee  of  duty.— A  railroad  conduc- 
tor gave  bond  with  security  to  an  exi>ress 
company,  conditioned  for  the  faithfui  dis- 
charge of  his  duties  as  express  messenp^r, 
with  a  provision  that  it  should  not  "  be  im- 
paired by  change  of  his  place,  position,  or 
duties,  or  by  his  temporary  absence  from 
duty."  Held,  that  a  surely  on  his  bond 
could  not  defend  an  action  f(n-  the  loss  of  a 
package  of  money  by  one  who  w«s  acniiig 
temporarily  during  the  absence  of  the  con- 
ductor, on  the  ground  that  the  conductor 
was  absent.  Frink  v.  Southern  Exp.  Co., 
82  Ga.  33.  8  .V.  E.  Rep.  862,  3  L.  R.  A.  482. 
—Reviewing  Magee  v.  Manhattan  L.  Ins. 
Co.,  92  U.  S.  98. 

Such  conductor  received  a  package  of 
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money  and  placed  it  in  a  small  iron  safe 
with  an  ordinary  lock  and  key,  and  left  it 
in  a  lonely  place  some  seventy-five  yards 
from  ihe  station,  from  about  sundown  un- 
til between  nine  and  ten  o'clock  at  night, 
while  he  was  away  for  mere  matters  of 
pleasure.  NM,  that  he  and  his  bondsman 
were  liable  for  the  loss  of  the  money, 
thouffh  he  claimed  that  his  only  instruction 
when  receiving  the  package  was  to  place  it 
in  the  safe  and  lock  it  and  keep  the  key  in 
his  pocket.  Frink  v.  Southern  Exp.  Co.,  82 
Ga.  33,  8  S.  E.  Rep.  862,  3  L.  K.  A. 
482. 

The  condition  of  this  bond  was,  that  the 
agent  should  account  for  all  the  money 
which  might  come  into  his  possession  or 
control  by  reason  of  his  employment,  and 
make  good  all  loss  or  damage  which  might 
happen  to  such  money  while  under  his  con- 
trol for  which  he  might  be  legally  respon- 
sible, and  indemnify  and  save  harmless  the 
express  company  from  all  liability  on  ac- 
count of  his  fault  or  neglect.  Therefore 
when  money  had  been  received  by  him  and 
lost  on  account  of  his  negligence,  and  a  de- 
mand was  made  upon  him  and  his  sureties 
to  pay  it,  in  accordance  with  the  bond,  and 
they  refused  to  do  so,  it  became  a  debt  due 
by  him  and  his  sureties  to  the  plaintiff. 
When  the  demand  was  not  complied  with, 
and  the  agent  and  his  sureties  delayed  the 
plaintiff  by  litigation  from  collecting  its 
money,  it  was  entitled  to  damages  for  such 
delay,  and  the  law  gives  such  damages,  both 
as  against  the  agent  and  his  sureties,  by  way 
of  interest  from  the  date  of  the  demand. 
The  bond  in  this  case  stipulated  for  the 
sum  of  $3000  only,  and  the  value  of  the 
package  lost  was  $3000.  It  was  error  to  in- 
struct the  jury  that  plaintiff  was  entitled  to 
interest  from  the  time  the  money  was  lost. 
The  record  does  not  show  that  any  demand 
was  ever  made  upon  either.  When  no  de- 
mand has  been  made,  the  plaintiif  is  en- 
titled to  interest  only  from  the  time  the 
writ  was  served  on  the  defendants.  Inter- 
est having  been  calculated  by  the  jury  from 
the  time  the  money  was  lost  to  the  date  of 
the  verdict,  it  is  directed  that  the  interest 
found  up  to  the  service  of  the  writ  be 
written  off,  and  that  interest  be  calculated 
from  the  time  of  the  service  to  the  judgment. 
Frink  v.  Southern  Exp.  Co.,  82  Ga.  33,  8  S. 
E.  Rep.  862,  3  L.  R.  A.  482.— Quoting 
Brainard  v.  Jones,  18  N.  Y.  35 ;  Lyon  v. 
Clark,  8  N.  Y.  148. 


8. in  assumpsit  for  not  collect- 
ing fare. — A  conductor  was  required  to 
collect  ten  cents  extra  from  passengers 
paying  on  the  train  ;  but  he  collected  the 
regular  fare  and  with  the  money  purchased 
regular  tickets  and  punched  them  in  the 
usual  way  and  turned  them  in  to  the  com- 
pany. This  was  done  with  the  knowledge 
and  consent  of  the  superintendent,  but  with 
the  understanding  that  it  was  to  be  con- 
cealed from  the  directors.  Heid,  that  the 
company  might  maintain  assumpsit  against 
the  conductor  for  the  extra  ten  cents  on 
fares  that  he  should  have  collected.  Con- 
cord R.  Co.  V.  aottffh,  49  A'.  J/.  257, 

A  railroad  agent  whose  duty  it  was  to  sell 
tickets  issued  by  the  road,  for  his  own 
profit,  purchased  joint  tickets  issued  by 
other  roads,  under  a  contract  with  his  road, 
entitling  the  holder  to  passage  over  his 
road,  and  sold  these  tickets  to  persons  who 
would  otherwise  have  bought  tickets  issued 
by  his  own  road,  and  which  he  had  for  sale. 
The  road  derived  a  larger  profit  from  the 
sale  of  its  own  tickets  than  from  the  sale  of 
the  joint  tickets.  I/e/d,  that  the  company 
could  maintain  assumpsit  against  the  agent 
for  the  profits  made  in  buying  and  selling 
the  joint  tickets,  though  it  was  done  with 
the  knowledge  and  consent  of  the  superin- 
tendent of  the  road,  but  without  any  knowl- 
edge on  the  part  of  the  directors.  Concord 
R.  Co.  V.  Clough,  49  A^.  H.  257. 

O.  lor  (Inmates  paid  by  com- 
pany to  injured  party.— Where  the 
conductor  of  a  freight  train,  in  violation  of 
the  rules  of  the  company,  allows  a  person  to 
travel  thereon  without  a  special  permit,  and 
such  person  is  injured  through  the  negli- 
gence of  other  servants  of  the  company,  the 
violation  of  the  conductor's  duty  in  so  per- 
mitting the  injured  person  to  travel  is,  as 
in  a  question  between  the  conductor  and 
the  company,  the  proximate  cause  of  the 
injury,  and  the  company  is  entitled  to  in- 
demnity from  the  conductor  against  any 
liability  to  the  injured  person.  Memphis 
(S-  C.  R.  Co.  V.  Greer.  38  Am.  6-  Eng.  R. 
Cas.  248,  87  Tenn.  698,  11  S.  W.  Rep.  931. 

10.  Liability  to  tliird  persons—As- 
sault.~A  railroad  conductor  who  permits 
a  passenger  to  travel  on  his  train,  taking 
with  him  stolen  goods,  known  by  the  con- 
ductor to  have  been  stolen,  is  not  liable  in 
an  action  by  the  owner  of  the  goods  there- 
for. Randlette  v.  Judkins,  23  Am.  &•  Eng. 
R.  Cas.  478,  77  Me.  114.  •, 
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A  conductor  is  liable  for  an  assault  if  he 
forcibly  t-jecis  a  passenger  while  the  train 
is  in  rnot'on.  S/afe  v.  Kinney,  34  Minn. 
311,  25  A'.  IV.  Rep.  705. 

1 1.  Coiiipaiiy's  liability  for  acts  of 
coiMliietor.'*' — (I)  When  liable. — When  a 
railroad  conductor  is  engiiged  in  the  perform- 
ance of  his  duty,  the  company  will  be  held 
responsible  for  his  acts,  although  hj  may 
not  hav<;  been  free  from  fault  on  his  pnrt, 
and  may  h.ivc  .icted  beyond  his  duty.  Chi- 
cago, li.  &•  Q.  R.  Co.  V.  Sykes,  2  Am.  <S«« 
Eng.  R.  Cas.  254,  96  ///.  162  ;  reversing  i  ///. 
A/tfi.  520. 

Where  a  conductor  is  in  charge  of  a  train 
he  is  the  agent  of  the  company  so  far  as 
concerns  the  rights  of  passengers  in  alight- 
ing from  the  train.  Louisville,  N.  A.  <S>»  C. 
R.  Co.  V.  IVood,  113  I  ml.  544,  13  West.  Rep. 
319,  14  N.  E.  Rep.  572,  16  N.  E.  Rep.  197. 

The  conductor  of  a  railway  train  has  con- 
trol of  its  movements,  and  represents  the 
corporation  ;  and  persons  boarding  a  car 
with  his  consent  have  a  right  to  rely  upon 
his  assurance  that  it  is  safe  to  undertake  so 
to  do  before  the  train  moves.  Olson  v.  St. 
Paul  &*  D.  R.  Co.,  47  Am.  Sf*  Eng.  R.  Cas. 
573,  45  Minn.  536, 48  A^.   VV.  Rep.  445. 

The  whole  power  and  authority  of  the 
corporation  pro  hac  vice  is  vested  in  con- 
ductors (as  to  their  relation  to  passengers), 
and  as  to  passengers  on  board  the  cars  they 
are  to  be  considered  the  corporation  itself, 
the  corporation  being  responsible  for  the 
acts  of  these  officers  in  the  conduct  and 
government  of  the  train,  to  the  passengers 
traveling  by  it,  as  the  officers  would  be  for 
themselves  if  they  were  the  owners  of  the 
road  and  train.  Randolph  v.  Hannibal  &* 
St.  J.  R.  Co.,  18  Mo.  App.  609.— Quoting 
Bass  V.  Chicago  &  N.  W.  R.  Co.,  36  Wis.  450. 

Railroad  companies  are  responsible  to 
passengers  for  the  torts  of  the  conductors 
when  such  torts  are  committed  in  connec- 
tion with  the  business  intrusted  to  con- 
ductors, and  spring  from,  or  grow  imme- 
diately out  of,  such  business.  Gasway  v. 
Atlanta  5^  W.  P.  R.  Co.,  58  Ga.  216,  1 6 
Am.  Ry.  Rep.  99. 

A  company  is  liable  for  an  indecent  ap- 
proach or  assault  by  a  conductor  upon  a 
female  passenger.  Craker  v.  Chicago  <&*  A'^, 
W.  R.  Co.,  36  Wis.  6s7,9Am.  Ry.  Rep.  118. 


*  See  also  Fellow-servants,  II. 
Liability   of  company  for  contract  made  by 
conductor,  see  note,  30  L.  R.  A.  695. 


— Quoted  IN  Randolph  z/.  Hannibal  &  St.  J. 
R.  Co.,  18  Mo.  App.  609;  McGinnis  v. 
Missouri  Pac.  R.  Co.,  21  Mo.  App.  399. 
Rkviewku  in  Brabbits  v.  Chicago  &  N.  W. 
R.  Co.,  38  Wis.  289. 

A  passenger  is  entitled  to  recover  damages 
from  the  company  for  insolent,  abusive,  in- 
sulting, and  offensive  words  spoken  to  her 
by  the  conductor.  Bryan  v.  Chicago,  R.  I. 
&•  P.  R.  Co.,  16  Am.  &>  Eng.  R.  Cas.  335,  63 
/oTva  464,  19  A^.  W.  Rep.  295.— Followed 
IN  Lindsay  v.  Des  Moines,  68  Iowa  368. — 
Louisville,  N.  O.  &*  T.  R.  Co.  v.  Patterson, 
69  Miss.  421,  13  So.  Rep.  697. 

(2)  ami  when  not. — A  railroad  com- 
pany is  not  liable  for  a  mistake  of  judg- 
ment on  the  part  of  a  conductor,  if  he  acts 
as  an  ordinarily  prudent  man  would  do 
under  like  circumstances.  Dunlavy  v.  Chi- 
cago, R.  /.  Or'  P.  R.  Co.,  21  Am.  &*  Eng.  R. 
Cas.  542,  66  Iffwa  435,  23  A^.  W.  Rep.  911. 

Though  the  conductor  wrongfully  re- 
quired a  young  woman  to  get  off  the  train 
before  reaching  her  destination,  a  rape  by  a 
male  passenger,  who  also  left  the  train  at 
the  station  at  which  plaintiff  was  compelled 
to  alight,  and  who  decoyed  her  into  a  saloon 
under  the  pretense  of  conducting  her  to  a 
hotel,  is  not  the  direct  and  immediate  con- 
sequence of  the  conductor's  wrongful  act, 
where  it  appears  that  such  station  was  not 
an  inappropriate  or  unsafe  place  for  a  youth- 
ful and  inexperienced  female  traveling  alone 
to  remain  between  trains.  Sira  v.  Wabash 
R.  Co.,  115  Mo.  127,  21  S.  W.  Rep.  905. 

The  complaint  charged  that  the  con- 
ductor in  expelling  plaintiffs,  a  man  and  his 
wife,  spoke  "  in  a  brusque,  decided  manner," 
and  "very  decidedly,  rudely,  and  quickly" 
ordered  them  off  the  train,  the  wife  at  the 
time  seeming  to  be  in  delicate  health  and 
resting  her  head  on  a  pillow,  //eld,  not 
such  mistreatment  as  to  render  the  company 
liable  for  the  conductor's  language.  Rose  v. 
Wilmington  <5-  ^F.  R.  Co.,  106  A^.  Car.  168, 1 1 
S.  E.  Rep.  526.— Distinguishing  Common- 
wealth V.  Power,  7  Mete.  (Mass.)  596  ;  Craker 
V.  Chicago  &  N.  W.  R.  Co.,  36  Wis.  657. 
—Distinguished  in  Browner/.  Raleigh  & 
G.  R.  Co.,  108  N.  Car.  34. 

12.  What  actN  arc  within  8eo|ic  of 
authority. — A  conductor  is  not  acting  out- 
side of  hisauthority  in  admitting  on  the  cars 
all  persons  properly  .seeking  admission  as 
passengers,  or  in  excluding  all  who  do  not 
come  as  passengers  or  are  not  fit  to  be  ad- 
mitted ;  and  the  company  is  liable  for  his 
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wrongful  performance  of  either  act.  Kline 
V.  Central  Pac.  R.  Co.,  yj  Cal.  400.— Recon- 
ciling Turner  v.  North  Beach  &  M.  R.Co., 
34  Cal.  594. 

Where  a  conductor  has  control  over  his 
train  as  to  its  starting  or  stopping,  a  person 
will  have  the  right  to  act  on  his  invitation 
to  pass  under  a  freight  car  when  the  train  is 
obstructing  the  passway,  unless  he  has  rea- 
son to  suppose  it  hazardous.  Chicago,  B. 
&*  Q.  R.  Co.  V.  Sykes,  2  Am.  &•  Eng.  R.  Cas. 
254,  96  ///.  162 ;  reversing  i  ///.  App.  520. 

A  conductor  upon  a  branch  road,  or  con- 
necting road  of  the  same  railroad  company, 
in  collecting  fares,  taking  up  tickets,  and 
giving  information  to  the  passengers  on  his 
own  train,  represents  the  company  as  to  his 
own  route,  but  does  not  represent  the  com- 
pany in  giving  information  as  to  the  run- 
ning and  operation  of  the  trains  upon  the 
main  line  with  which  he  has  no  employ- 
ment. Atchison,  T.  &•  S.  F.  R.  Co.  v.  Cants, 
34  Am.  &•  Eng.  R.  Cas.  290,  38  Aa«.  608,  17 
Pac.  Rep.  54.— Reviewing  International  & 
G.  N.  R.  Co.  V.  Gilbert,  22  Am.  &  Eng.  R. 
Cas.  405,  64  Tex.  536. 

A  conductor  represents  the  company  in 
the  discharge  of  his  functions  ;  and  being  in 
the  line  of  his  duty  in  collecting  the  fare,  or 
taking  up  tickets,  the  corporation  is  liable 
for  any  abuse  of  his  authority,  whether  of 
omission  or  commission.  Southern  Kan.  R. 
Co.  V  Rice.  34  Am.  &*  Eng.  R.  Cas.  316,  38 
Kan.  V;(  '6  Pac.  Rep.  817.  Baltimore  <&>• 
O.  R.  Co.  V.  Blocher,  27  Mil.  277, 

Where  a  onductor  has  entire  charge  of  a 
train,  ant'  1  its  management,  acted  for  and 
n^nresented  the  defendant,  it  being  a  part  of 
Ills  duties  to  see  that  the  persons  did  not 
ride  upon  it  either  with  or  without  the  pay- 
ment of  fare,  his  act  in  allowing  a  person  to 
ride  upon  the  train  witl  at  the  payment  of 
fare,  is  within  the  scope  of  his  employment. 
Whitehead  V.  St.  Louis,  I.  M.  5r*  S.  R.  Co., 
39  Am.  &*  Eng.  R.  Cas.  410,  99  Mo.  263,  11 
.-V.  IV.  Rep.  7S1. 

Where  a  company  sued  to  recover  a 
statutory  penalty  for  exacting  more  than 
the  usual  fare,  it  cannot  defend  on  the 
ground  that  the  conductor  in  doing  so  is 
not  the  agent  of  the  company.  The  con- 
ductor must  be  regarded  as  the  agent  of  the 
company,  and  acting  within  the  scope  of  his 
general  authority.  The  company  would  be 
liable  even  if  the  conductor  acted  contrary 
to  orders,  or  was  mistaken  as  to  the  amount 
of  fare.    Porter  v.  New  York  C.  R.  Co.,  34 


BarA.  (M.  V.)  353.  —  APPROVING  Phila- 
delphia &  R.  R.  Co.  V.  Derby,  14  How. 
(U.  S.)  468. 

13.  Indemnity  for  obeyiiier  orders. 

— The  company  is  under  an  implied  obliga- 
tion to  indemnify  an  innocent  conductor  for 
obeying  its  orders,  where  the  act  would 
have  been  lawful  in  respect  to  both,  if  the 
company  really  had  the  authority  which  it 
claimed,  //owe  v.  Buffalo,  N.  Y.  &*  E.  R. 
Co.,  37  Al.  Y.  297  ;  affirming  38  /iarb.  \  24. 

14.  Right  to  property  Ibuiid  in  ear. 
— The  title  of  the  finder  of  a  chattel  who 
acts  with  fairness  is  superior  to  that  of  any 
other  person  but  the  owner.  The  conduc- 
tor of  a  railroad  car  is  entitled  to  money 
found  by  him  in  the  car,  no  owner  having 
appeared  to  claim  the  same  after  advertise- 
ment had  been  made.  Tatum  v.  Sharfless, 
6  Phila.  (Pa.)  18. — Reviewing  Mathews 
V.  Harsell.  i  E.  D.  Smith  (N.  Y.)  393; 
Bridges  v.  Hawkesworth,  7  Eng.  L.  &  Eq. 
424. 

15.  As.sistant  eondiictor. — A  dispute 
arose  between  a  passenger  and  the  conduc- 
tor over  a  passenger  ticket,  which  led  to  the 
passenger's  arrest  and  a  suit  against  the 
company  for  false  arrest.  It  grew  out  of  an 
assistant  conductor  having  taken  up  the 
ticket  without  informing  the  regular  con- 
ductor. The  court  charged,  at  the  request 
of  plaintiff,  that  the  conductor  was  charge- 
able with  the  knowledge  that  his  assistant 
conductor  had  received  a  ticket,  //eld,  that 
the  charge  was  correct.  It  was  the  duty  of 
one  conductor  to  keep  the  other  informed 
as  to  tickets  collected,  so  that  demands 
might  not  be  made  twice  of  the  same  pas- 
senger. The  implication  of  knowledge 
comes  from  the  duty  imposed  of  communi- 
cating it.  Toomey  v.  Delaware,  L.  <&*  W. 
R.  Co.,  S3  N.  Y.  S.  R.  567,  4  Misc.  (N.  Y.) 
392. 


CONFEDERATE. 
Army,  liability  of  carrier  for  acts  of,  see  Car- 
riage of  Merchanoise,  17. 
Government,  status  of,  see  War,  1. 
Money,  payments  in,  see  War,  3. 


CONFESSION. 
Entry  of  judgment  by,  see  Judgment,  4. 


CONFESSION  AND  AVOIDANCE. 

Pleading  matter  in,  see  Pleading,  50. 
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CONFIDENTIAL  COMMUNICATIONS. 
Between  attorney  and  client,  see  Attorneys, 

—  husband    and   wife,  see    Witnesses,  20, 
88-93.    See  also  Libel,  3. 


CONFUIMATION. 

Of  awards,  see  Aruitratjon  and  Award,  27; 
Eminent  Domain,  401. 

—  municipal  grant  of    street-railway  fran- 

chise, see  Street  Railways,  98. 

—  report    of   commissioners,  see    Elevated 

Railways,  24,  25;   Eminent  Domain, 
790. 

—  sale  in  foreclosure,  see  Mortgages,  248. 

—  witness's  testimony,  see  Wiinesses,  42f 

43. 


CONFLICT. 

Between  expert  testimony  and  established 

facts,  effect  of,  see  Witnesses,  198. 

—  grants  to  different  roads,  see  Land 
Grants,  89. 

—  instructions,  reversal  for,  see  Appeal,  etc., 

51. 

—  land  grants  and  homestead  claims,  see 

Land  Grants,  8,  88. 

—  written  and  printed  parts  oC  contract  for 

through  carriage,  see  Carriage  of  Mer- 
chandise, 014. 
Of  attachments,  see  Attachment,  5. 

—  claims  under  grants,  determination  of,  see 

Land  Grants,  «. 

—  evidence,  as  to  liability  of  initial  carrier, 

see  Carriage  ok  Merchandise,  558. 

granting  new  trial  in  cases  of,  see  New 

Trial,  24. 

in  actions  against  street-railway  com- 
panies, see  Street  Railways,  485. 

instructions  in    cases   of,   see  Death, 

ETC..  2«>3. 

:eview  of,  on  appeal,  see  Appeal,  etc., 

117. 

—  Jurisdiction   between   federal   and   state 

courts,  see  Fi.herai.  Courts,  13. 
in    mortgage    foreclosure,    see    Mort- 
gages, 172. 

—  laws  as  to  r.ge  of  responnibility  for  due 

care,  scr  Ciiii.dhkn,  Injuries  to,  71-70. 

— damages  for  injury  to  passengers, 

see  Cakkiac.k  ok  Passengers,  031. 

— right  to  sue  for  injuries  to  chil- 
dren, see  Ciiii.DKKN,  Injuries  lo,  153. 

—  rights  to  shore  front,  see  Riparian  Rights, 

5. 
■~  testimony  as  to  negligence,  question  for 
Jury,  see  Negiigrncr,  00. 

See  alio  Law  up  Placc. 


CONFUSION  OF  GOODS. 

By  carrier,  effect  of,  see  Carriage  of  Mer- 
chandise, 214,  200. 


CONGRESS. 

Authority  from,  to  bridge  navigable  streams, 
see  Bridges,  eic,  OO. 

Power  of,  to  amend  charters,  see  Central 
Pacikic  R.  Co.,  3,  4. 

regulate  commerce,  see  Commerce, 

2;  Interstate  Commerce,  1-3,  220. 

create  an  interstate  commerce  com- 
mission, see  Interstate  Commerce,  14. 

Tax  on  franchise  granted  by,  see  Interstate 
Commerce,  188. 


CONNECTICUT. 

Constitutionality  of  statutes  of,  relative  to 
condemnation  of  land,  see  Eminent  Do- 
main, 20. 

Distribution  of  proceeds  of  action  for  caus- 
ing death,  under  statutes  of,  see  Death 
BY  Wrongful  Act,  50,  304. 

Fence  laws  of,  see  Fences,  20. 

Statutes  of,  authorizing  municipal  aid  to 
railways,  see  Municipal  and  Local  Aid, 
27. 

relative  to  highway  crossings  over  rail- 
roads, see  Crossing  of  Streets  and 
Highways,  97-113. 

stations,  s«"  Stations  and  De- 
pots, 51. 


CONNECTING  LINES. 

As  carriers  of  merchandise,  see  Carriage  op 
Merchandise,  539-<t90. 

passengers,  see  Carriage  of  Pas- 
sengers, 499-519. 

Boycott  by  railroad  employes  against,  see 
In'I'erstai'e  Commerce,  55. 

Carriage  of  baggage  by,  see  Baggage,  17- 
28. 

Charter  provisions  as  to  physical  connection, 

RL-e  CllAKIEKS,    70. 

Connecting  express  companies,  see  Express 

Companies.  75-79. 
—  with  branch  road,  sec  Branch  and  Lateral 

Roads,  5. 
Contracts  by  agents  for  shipment  over,  see 

Agency,  5.'I,  54. 
Division  of  charges  between,  see  Charges, 

82. 
Duty  of  receivers  to  grant  equal  facilities  to, 

see  Interstate  Commerce,  104. 
to  give  through  rates,  see  Interstate 

Commerce,  37. 
-~.  to  pay  charges  to  next  preceding  carrier, 

see  Interstate  Commkhcr,  OO, 
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Duty  to  receive  cars  of  another  company, 
see  Interstatk  Commerce,  lOl. 

Issuing  round-trip  tickets  by,   see  Tickets 
AND  Fakes,  72. 

Liability  of  last  carrier  to  preceding  one  for 
charges,  see  Charges,  80. 

Limitation,  in  ticket,  of  liability  to  line  issu- 
ing ticket,  see  Tickets  and  Fares,  lO. 

Limited  tickets  on,  see  Tickets  and  Fares, 
102-1OO. 

Limiting  liability  for   connecting    carrier'si 
negligence,  see  Bills  of  Lading,  05-08. 

>.  —  to  loss  on  initial  carrier's  line,  see  Bills 
OF  Lading,  07. 

Power  of  mortgage  receiver  to  lease,  see 
Mortgages,  224;. 

Regulation  of  traffic  over,  by  commissioners, 
see  Railway  Commissioners,  I). 

Right  of  last  or  intermediate  carrier  to  de- 
mand charges,  see  Charges,  70-82. 

Stop-over  privileges  on,   see  Tickets    and 
Fares,  44. 

Subscriptions  in  aid  of.  see  Municipal  and 
Local  Aid,  211. 

When  deemed  engaged  in  interstate  com- 
merce, see  Interstate  Commerce,  7. 

See  also   Carriage  of  Live  Stock,    101- 
108. 

1.   'What  are  connecting  lines.— 

(i)  Generally. — A  connecting  line,  in  the 
sense  of  the  Georgia  act  of  1874,  is  where 
any  railroad  at  its  terminus,  or  any  inter- 
mediate point  along  its  line,  joins  another, 
or  where  two  railroads  have  the  same  ter- 
minus ;  and  where  a  railroad  is  adjacent  to 
another  and  capable  of  being  joined  to  it 
by  a  switch,  cither  at  its  terminus  or  any- 
where along  its  line  where  they  meet  or 
converge,  the  right  is  given  to  make  such 
connection,  whctiier  or  not  it  be  voluntarily 
granted.  Logan  v.  Central  K,  Co.,  74  Ga. 
684. 

Two  railroads  form  a  continuous  line 
when  their  tracks  and  rails  join  so  that  a 
truiii  may  pass  from  the  tracks  and  rails  of 
one  directly  upon  those  of  the  other. 
They  form  u  connected  line  when  this  is 
done  by  means  of  an  intervening  or  con- 
necting road,  liltii/i'  V.  /Ji-laware &*  /f.  Canal 
Co.,  22  N.  /.  Eq.  130 ;  reversed  in  34  A'.  /. 
^1-  455- 

(2)  "  Railroad  connection," — "  Railroad 
connection,"  without  qualifying  terms,  in  a 
statute  means  such  a  union  of  tracks  as  to 
admit  the  passage  of  cars  from  one  road  to 
the  other,  or  such  intersection  of  roads  as 
to  admit  the  convenient  interchange  of 
freight  and  passengers  at  the  point  of  i-n- 
3  D.  R.  D.-5. 


tersection.  Philadelphia  <S>»  E,  R.  Co.  v. 
Catawissa  R.  Co.    5  3  Pa.  St.  20. 

Two  roads  intersecting,  but  of  different 
gauge,  so  that  cars  could  not  pass  from  one 
to  the  other,  hut  which  permitted  a  con- 
venient interchange  of  passengers  and 
freight  —  held,  "  connected,"  within  the 
meaning  of  a  law  providing  for  connecting 
roads.  Philadelphia  &*  E.  R.  Co.  v.  Cata- 
wissa R.  Co.,  53  Pa.  St.  20. 

2.  Itiglit  ul*  one  road  to  conn'  t 
•with  anotlier*— Statutes.— (i)  Gn  '- 
ally. — A  provision  in  a  railroad  charter,  au- 
thorizing other  roads  to  make  connections 
therewith,  contemplates  a  physical  connec- 
tion, and  not  a  mere  business  connection 
for  an  interchange  of  traffic.  Kentucky  &*I, 
Bridge  Co.  v.  Louisville  &*  JV.  R.  Co.,  yj  Fed. 
Rep.  567, 2  L.R.  A.  289,  2  Int.  Com.  Rep.  351. 
-Following  Shelby ville  R.  Co.  v.  Louis- 
ville, C.  &  L.  R.  Co.,  82  Ky.  541 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N.  O.  R. 
Co.,  I  to  U,  S.  681, 4  Sup.  Ct.  Rep.  185. 

(2)  Colorado.—  The  provision  in  the  con- 
stitution of  Colorado  that  "  every  railroad 
company  shall  have  the  right  with  its  road 
to  intersect,  connect  with,  or  cross  any 
other  railroad,"  only  implies  a  mechanical 
union  of  the  tracks  of  the  roads  so  as  to 
admit  of  the  convenient  passage  of  cars 
from  one  to  the  other,  and  does  not  of 
itself  imply  the  right  of  connecting  busi- 
ness with  business.  Atchison,  T.  &*  S.  F. 
R.  Co.  V.  Denver  &*  N.  O.  R.  Co.,  16  Am. 
6-  Eng.  R.  Cas.  57,  no  C/.  S.  667,  4  Sup.  Ct. 
Rep.  185  ;  reversing  15  F'ed.  Rep.  650. 

(3)  Illinois. — Where  a  company  built  a 
side-track  from  its  road  connecting  with  a 
side-track  of  another  company  leading  to  a 
public  warehouse,  whereby  it  could  reach 
such  warehouse  over  a  part  of  the  track  of 
such  other  company— //<•/(/,  that  in  view 
of  the  statutory  provisions  that  every  rail- 
road siiall  permit  connections  to  be  made, 
there  was  no  error  in  enjoining  the  re- 
moval of  the  track  at  thj  suit  of  the 
owners  of  tlie  warehouse.  Hcyt  v.  Chii.igo, 
I>'.&^Q.  R.  G'.,  93///.  Ooi. 

(4)  /oM'rt.— Under  the  Acts  of  the  Iowa 
2oth  CJcn.  Assembly,  ch.  24,  §  i,  provid- 
ing that  int^Mscrtin^  railways  shall,  "when- 
ever ordered  by  tne  railway  commissioner.!," 
connect  their  tracks,  it  is  within  the  sound 


*  ConnrctinR  lines  ;  power  of  company  lo  en- 
•er  inio  loniiaris  with,  see  note,  5  Am.  Sc  CnO. 
K.  Gas.  aa  ;  8  /</,  ;;$. 
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discretion  ol  the  commissioners  to  ordei 
connections  made  as  they  deem  best  in  the 
interest  of  commerce.  Smilh  v.  Oitca^o, 
M.  &»  St.  P.  R.  Co.,  86  linua  202,  53  A.  W. 
Rep.  128. 

(5)  J/a/«t'.- Chapter  475  of  the  Maine 
Laws  of  i860  authorized  the  Androscoggin 
R.  Co.  to  change  the  gauge  of  their  road, 
and  the  Androscoggin  and  K.  R.  Co.,  not 
having  elected  to  connect  tlieir  road  with 
that  of  tlie  former  company  until  after  that 
act  was  passed  and  accepted,  can  now  do  it 
only  in  subordination  to  the  rights  con 
(erred  on  the  Androscoggin  R.  Co.  by  it. 
Atulroscoggin  <S««  A'.  A'.  Co.  v.  Androscoggin 
R.  Co.,  52  Ah:  417. 

(6)  New  Jersey.— A  railroad  constructed 
under  the  general  railroad  law  of  New  Jer 
sey  may  connect  with  another  railroad  at  a 
point  where  there  is  neither  town,  city,  nor 
village.  Long  Branch  Cotn'rs  v.  IVest  End 
R.  Co.,  2^N./.Eq.  566.— Quoting  Attor- 
ney-General V,  Delaware  &  B.  B.  R.  Co.,  27 
N.  J.  Eq.  645. 

Both  terminal  points  of  a  railroad,  con- 
structed for  the  purpose  of  forming  a  con- 
nection between  existing  roads,  may  be  in 
the  same  town,  city,  or  village.  Long 
Branch  Com'rs  v.  iVest  End  R.  Co.,  29  A'^i  /. 
Eg.  566. 

(7)  Ne^v  York,— It  seems  that,  under  the 
provision  of  the  New  York  General  Rail- 
road Act  (§  28,  ch.  140,  Laws  ot  1850), 
authorizing  a  corporation  organized  under 
it  "to  intersect,  join,  and  unite  its  railroad 
with  any  other  railway,"  upon  the  grounds 
of  the  company  owning  the  road  so  inter- 
sected and  requiring  the  latter  company 
"  to  grant  the  facilities  "  needed  for  the 
purpose,  the  right  so  provided  for  is  an  in- 
terest in  lands,  and  can  only  be  created  by  a 
wiittcn  instrument;  a  verbal  agreement  at- 
tempting to  create  it  is  void,  under  the 
statute  of  frauds.    Port  Jervis,  M.   &*  N. 

y.  R.  Co.  V.  Neiti  York,  L.  E.  6-  W.  R.  Co., 
%2  Am.Sf  Eng.  R.  Cas.  107,  132  N.  Y.  439, 
30  A'.  E.  Rep.  855,  44  A'.  Y.  S.  R.  597; 
a  Jinn  nig  56  ////«  647,  32  A'.  Y.  S.  R.  359.  10 
A'.  )'.  Supp.  852. 

The  su|)plemcni  to  the  charter  of  the 
Tioga  R.  Co.,  passed  in  1835,  authorizing 
the  connection  of  its  roail  "with  the  Che- 
mung canal  by  railroad,  canal,  or  slack- 
water  navigation,"  authorizes  it  to  make 
arrangements  for  a  joint  ownership  for 
locomotives  to  run  on  both  roads,  where  a 
connection  by  rail  is  made.    0/cott  v.  Tioga 


R.  Co.,  27  A'.    Y.  546,  affirming  \<.  Barb. 
179. 

(8)  North  Caro/ina.- Under  section  1957 
of  the  North  Carolina  Code,  providing  thai 
railroads  shall  unite  in  foiming  a.  physical 
connection,  and,  if  they  cannot  agree,  that 
commissioners  are  to  be  appointed  to  deter- 
mine the  place  and  manner  of  making  such 
connection,  one  road  cannot  enter  on  the 
right  of  way  of  another  for  the  purpose  of 
connecting  therewith,  without  previous 
agreement  or  condemnation  proceedings. 
Richmond  &>  D.  R.  Co.  v.  Durham  &^  A'.  A'. 
Co.,  40  Am.  (S>»  Eng.  R.  Cas.  488,  104  A',  Car. 
658,  10  S.  E.  Rep.  659.- -Distinguishing 
North  Carolina  R.  Co.  w.  Carolina  C.  R.  Co., 
83  N.  Car.  489;  Williamston  &  T.  R.  Co.  v. 
l«&ttle,  66  N.  Car.  546. -Followed  in  Dur- 
ham &  N.  R.  Co,  V.  Richmond  &  D.  R.  Co., 
104  N.  Car.  673. 

(9)  Pennsylvania.  -  A  railroad  company 
chartered  by  the  state  of  Pennsylvania  can 
not,  on  general  principles,  connect  its  road 
with  a  railroad  which  meets  it  at  the  state 
line  unless  such  connection  be  plainly  au- 
thorized by*law,  or  unless  it  cannot  be 
avoided  without  losing  the  advantages  of 
what  was  clearly  the  best  route.  Common- 
tvealth  v.  Franklin  Canal  Co.,  21  Pa.  St.  117. 

Such  a  connection  is  also  in  violation  of 
the  spirit,  if  not  the  letter,  of  the  act  of 
April  15,  1851,  which  forbids  all  connection 
by  means  of  private  railroads  with  any  rail- 
road authorized  by  the  laws  of  New  York  or 
Ohio.  Commonwealth  v.  Franklin  Canal 
Co.,  21  /'a.  St.  117. 

(10)  Tennessee.—  The  Tennessee  Code,  sec- 
tion II 18,  providing  that  "all  the  railroads  of 
the  state  have  power  to  construct  their 
roads  so  as  to  cross  each  other,  if  neces- 
sary, by  the  main  tracks  or  branches,  or  to 
unite  with  each  other  as  with  branches," 
construed  to  authorize  existing  or  future 
roads  to  unite  their  tracks  for  the  purpose 
of  transporting  loaded  cars.  Louisville  &* 
N.  R.  Co.  V.  State,  9  Baxt.  ( Tenn.)  522.  -  Fol- 
lowed in  Louisville  &  N.  R.  Co.  v.  Quinn, 
14  Lea  (Tenn.)  65. 

tl.  ItoMpcctivc  rI|;litN  and  llaliilitics 
of  tlio  coinpaiilcN.*— (i)  Generally.  -Al- 

*  ConneciinK  lines.  Righlsand  liabilities,  see 
note.  40  Am.  &  V.sv..  R.  Cas,  108. 

Slittutory  liability  of  connecting  carriers  in 
New  York  and  Missouri,  see  note,  73  Am,  Dec. 
846. 

Diversion  of  trafllc  among  pool  routes,  sec 
note,  93  Am.  &  Eno.  R.  Cas.  684. 

Connecting  carricrsi  Uabil|ty  of,  in  the  carriage 
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though  the  Pennsylvania  R.  Co.  has  the  pro- 
prietary right  to  a  certain  middle  link  of  the 
Junction  R.  Co.,  it  is  not  permitted  to  so 
control  the  section  of  the  road,  of  which  it 
is  the  proprietor,  as  toexclude  the  Junction 
R.  Co.  from  participation  in  its  use  as  a  part 
of  a  continuous  line.  Lathrop  v.  Junction  R, 
Co.,  14  P/iila.  (Pa.)  438. 

It  must  be  treated  in  equity  as  having 
agreed  to  such  reasonable  use  of  tiie  section 
owned  by  it  as  is  necessary  to  effectuate  the 
conmion  object  of  those  who  furnished  the 
means  of  constructing  the  Junction  R.  Co. 
as  a  continuous  line ;  and,  to  that  extent,  to 
a  modification  of  its  proprietary  rights. 
Lathrop  w.  Junction  K.  Co.,  \\  Phila.  (Pa.) 

438. 

The  Pennsylvania  R.  Co.  has  the  exclu- 
sive right  to  furnish  the  motive  power  over 
and  upon  that  portion  of  the  Junction  R. 
Co.  which  is  situated  between  tiie  north 
side  of  Market  and  Thirty-fifth  streets,  in 
the  city  of  Pliiladelphia.  Lxithrop  v.  Junc- 
tion A\  Co.,  14  P/ti/it.  (Pa.)  438. 

The  Milwaukee  &  N.  Railroad  Co.,  being 
authorized  by  legislative  act  to  build  a  rail- 
road from  the  city  of  Neenah,  across  Doty's 
Island,  to  the  line  of  the  Milwaukee  &  N. 
Railway  Co.,  in  the  plaintiff  city,  it  takes 
authority  by  subd.  6,  section  1828,  Wis. 
Rev.  St..  to  operate  such  road  in  connection 
with  the  last-named  company's  road,  not- 
withstanding any  covenant  of  such  last- 
named  company  with  the  plaintiff  pro- 
hibiting such  cormection.  Mrnas/ia  v. 
Milwaukee  &>  N.  R.  Co.,  5  j'lm.  &*  Eng.  R, 
Cas.  300,  52  IVis.  414,  9  .-v.  ff.  Rr/>.  396. 

A  company  which  sells  and  issues  tickets 
to  passengers  over  its  own  lines  of  road  and 
lines  of  road  of  other  companies  (known  as 
through,  tickets)  is  liable  for  the  sure  and 
safe  transportation  of  such  passengers  to 
the  point  of  destination,  notwithstanding 
there  may  be  indorsed  or  printed  on  the 
tickets  so  sold  and  issued  a  notice  that  the 
company  issuing  and  selling  such  tickets 
shall  not  be  liable,  except  as  to  its  own  lines 


of  p.is!iengcni,  see  note,  37  Am.  ft  Eno.  R.  Cas. 

33. 

Duty  and  liability  of  the  several  companies  to 
I  er  Mils  iravclinR  on  throuRhtoupon  tickets,  see 
■■"'  Am.  it.  Knc.  R.  Cas.  263,  nhfr. 

I.iabiliiy  uf  lotnp.iny  8cllinK  throuffh  ticket  for 
iiijmy  to  pas-icnfjer  on  tonnectiiiK  line,  Me  note, 
I  Am.  Si.  Rki'.  200 

l.iioa  of  spiling  ill  ket  to,  or  receiving  goods 
fiT,  clesiinuilon  Iwvond  initial  carrier'!  line,  tee 
nuic,  42  Am.  Rk.I'.  (/)4. 


of  road.  Centra/  R,  Co.  v.  Combs,  18  Am.  &* 
£nif.  R.  Cas.  298,  70  Ga.  533,  48  Am.  Rep. 
582. 

(2)  Under  Maine  Act  1854,  ch,  93. — The 
Me.  St.  of  1854,  ch.  93,  autliorizing  the  ap- 
pointment of  commissioners  to  determine 
the  respective  rights  and  duties  of  connect- 
ing 'railroads,  is  constitutional.  Portland 
&*  O.  C.  R.  Co.  V.  Grand  Trunk  R.  Co.,  46 
Me.  69. 

The  Me.  Act  of  1854,  ch.  93,  relating  to 
connecting  railroads,  being  remedial  only,  is 
valid,  and  binding  on  existing  corporations. 
Portland  &^  O.  C.  R.  Co.  v.  Grand  Trunk  R. 
Co.,  46  Me.  69. 

(3)  Under  Massachusetts  Act  1845,  ch. 
191. — Under  Mass.  Act  of  1845,  ch.  191,  pro- 
viding for  the  appointment  of  commission- 
ers "  to  determine  the  rate  of  compensation 
to  be  paid  by  one  railroad  company  enter- 
ing upon  the  road  of  another  for  drawing 
its  cars,  passengers,  and  merchandise,"  such 
commissioners  may  fix  the  time  for  the  run- 
ning of  trains,  in  the  absence  of  an  agree- 
ment by  the  parties,  and  may  allow  the 
company  seeking  the  privilege  to  run 
special  trains,  and  fix  the  time  at  which 
they  shall  be  run  and  the  stations  at  which 
they  shall  stop;  but  no  such  train,  under 
the  act,  can  be  allowed  to  run  within  fifteen 
minutes  of  the  schedule  time  of  a  regular 
passer  "T  train;  and  the  commissioners 
may  fuiiher  determine  whether  the  cars  so 
drawn  shall  be  run  in  connection  with  the 
trains  on  the  other  road  or  independently. 
Lexington  &■*  W.  C.  R.  Co.  v.  Fitchhurg  R. 
Co.,  14  Gray  (Mass.)  266. — Foi.i.owkd  in 
Metropolitan  R.  Co.  v.  Quincy  R.  Co.,  12 
Allen  (Mass.)  262. 

The  commissioners  appointed  under  such 
act  may  include  in  their  award  a  period 
before  their  appointment,  if  sul)sequent  to 
the  filing  of  the  petition  in  court  and  not 
covered  by  agreement  of  the  parties;  and 
their  award,  when  accepted  by  tlie  court, 
will  relate  back  to  that  time.  Le.\ington  &* 
11'.  C.  R.  Co.  v.  I'^itchburg  R.  Co.,  14  Gray 
{Afa.<!s.)  266. 

The  award  or  report  of  such  commission- 
ers must  be  returned  into  court.  Roston  &* 
ir.  R.  Corp.  v.  IVestern  R.  Co.,  14  Gray 
(Mass.)  253.— FoM,owKD  IN  Metropolitan 
R.  Co.  r.  Quincy  R.  Co.,  13  Allen  (Mass.) 
263. 

An  award  o(  such  commissioners  is  not 
invalidated  by  declaring  that  one  railroad 
corporation,  in  case  of  tiie  cars  of  another 
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not  arriving  within  ten  minutes  after  time 
at  the  junction  of  the  two  roads,  sliall  pro- 
vide and  "  be  allowed  for  an  independent 
train,  to  be  taiten  as  soon  as  it  conveniently 
can  be,"  and  that  frequent  unreasonable 
want  of  punctuality  in  the  arrival  of  such 
cars  at  the  junction  shall  be  compensated 
for  in  damages.  Lexington  &*  \V.  C.  A'.  Co. 
V.  Fitchburg  R.  Co.,  \\  Gray  {A/ass.)  266. 

And  it  is  no  objection  to  an  award  of 
the  commissioners  that  it  declares  that  each 
railroad  corporation  shall  indemnify  the 
other  against  all  losses  happening  through 
its  own  or  its  servants'  fraud  and  gross  neg- 
ligence or  want  of  skill.  Lexntgtoft  &*  IV. 
C.  A'.  Co.  V.  Fitchburg  R.  Co.,  14  Gray 
(A/ass.)  266. 

(4)  Under  English  acts. — Where  a  rail- 
way company,  with  whose  line  another 
company  forms  a  junction,  sues  to  recover 
the  expense  of  erecting  and  maintaining 
signals  and  safety  devices,  as  provided  by 
Railways  Clauses  Act  1863,  §  12,  in  order 
to  recover  it  must  prove  that  such  expenses 
have  been  actually  paid ;  proof  that  a  lia- 
bility has  been  incurred  is  not  sufficient. 
Carmarthen  &•  C.  R.  Co.  v.  A/anchester  &* 
AT.  R.  Co.,  L.  R.  8  C.  P.  685,  42  L.  /.  C.  P. 
262. 

A  route  is  not  unreasonable,  within  the 
meaning  of  the  iith  section  of  the  Regula- 
tion of  Railways  Act  1873,  because  the 
delivering  company  propose  to  hand  over 
to  the  forwarding  company  long-distance 
competitive  traflic  at  a  junction  but  a  few 
miles  distant  from  its  destination  on  the 
forwarding  company's  line,  nor  (where  the 
delivering  cf  mpany's  route  between  the 
two  junctiofis  is  the  shorter)  because  the 
forwarding  company  could  receive  the  traf- 
fic at  anothi;r  junction  farther  distant  from 
its  destination  and  forward  it  thence  by 
their  own  route.  Caledonian  R,  Co.  v.  North 
Uritish  R.  Co.,  3  Ry.  &^  C.  T.  Cas.  403. 

The  special  act  of  a  railroad  company 
enacted  that  "the  H.  Co,  shall  at  all  times 
afford  to  and  for  the  G.  Co.  all  needful  ac- 
commodations, conveniences,  and  facilities 
at  the  station  of  the  H.  company  at  I.  for 
and  in  respect  of  all  traffic  destined  for  or 
arriving  from  the  railways  of  the  G.  com- 
pany, including,  so  far  as  reasonably  may 
be  required,  the  carrying  forward  of  through 
wagons  and  carriages  in  connection  with 
the  trains  of  the  G.  company,  and  con- 
venient timing,  number,  and  speed  of  trains. 
The  payment  for  tho  accommodation  and 


conveniences  at  I.  station  provided  by  the 
H.  company  urder  this  section  shall  be 
determined  by  agreement  or,  in  case  of  dif- 
ference, by  arbitration."  Held,  that  the 
forwarding  of  through  wagons  and  carriages 
and  the  convenient  timing,  number,  and 
speed  of  trains  were  facilities  for  carrying 
on  the  traffic  of  the  respective  companies, 
but  not  accommodation  and  conveniences 
for  which  payment  is  stipulated  in  the 
above  section  to  be  made ;  that  the  G. 
company  were  not  liable  to  pay  a  propor- 
tion of  the  annual  cost  of  working  and 
other  annual  charges,  and  also  of  the  inter- 
est on  the  capital  expenditure  on  I.  station, 
at,  claimed  by  the  H.  company  under  the 
above  section.  Highland  R.  Co.  v.  Great 
North  of  Scotland  R.  Co..  7  Ry.  6-  C.  T.  Cas. 
90. 

4.  Iiitcrprctntion  of  nsrrccnieuts 
between  the  eoiii|miiie8.* — (i)  Gener- 
ally.  —  Two  companies  entered  into  an 
agreement  by  which  one,  for  a  certain  con- 
sideration, agreed  to  grant  to  the  other  the 
right  to  use  certain  portions  of  its  track, 
together  with  terminal  facilities  for  passen- 
gers, baggage,  mail,  and  express  goods  at 
certain  stations.  Held,  that  the  expenses 
incident  to  furnishing  such  facilities  must 
be  borne  entirely  by  the  lessor  company. 
Flniira  Rolling  Alii/  Co.  v.  Frie  R.  Co.,  28 
N.  y.  Eq.  400,  14  Am.  Ry.  Rep.  199. 

Defendant  company  entered  into  a  con- 
tract with  plaintiff  company,  which  was 
operating  a  new  short-line  road,  to  pay  15 
per  cent,  on  all  freights  received  from  plain- 
tiff company  until  plaintiffs'  road  should 
reach  a  certain  point,  when  such  payment 
would  cease.  When  sued  for  the  15  per 
cent,  defendants  showed  that  the  road  had 
never  been  completed  to  the  designated 
point,  and  claimed  that  the  contract  was 
made  under  the  false  reports  of  plaintiffs' 
president,  to  the  effect  that  the  company 
had  the  means  of  extending  the  road  to  the 
designated  point  and  that  it  would  be  made 
without  delay.  The  evidence  established 
the  fact  that  the  president  said  that  he  was 

*  Traffic  contriut  hciwi't-n  railroads.  RIkIh  to 
rescind,  see  45  Am.  &  En(;.  R.  Cas.  333.  n/istr. 

Traffic  nKrocmciU  between  companieR  con- 
strued with  reference  ti>  repayment  of  money 
advanced,  see  34  Am.  Di  Eno.  R.  Cas.  78,  ahslr. 

When  aHHoclated  carriers  are  liable  an  part- 
ners, see  notes,  72  Am.  Dkc,  938,  55  Am.  * 
Enc.  R.  Cas.  434. 

Railway  partnerships  and  fast-freight  lines,  see 
note,  ai  Am.  &  Eno.  R.  Cas,  3. 


CONNECTING   LINES,  4. 


69 


dependent  upon  local  subscriptions  to  make 
the  extension  and  that  lie  had  no  other 
means.  Hild,  that  tlie  defense  failed. 
Harper  v.  Cincinnati,  N.  O.  &*  T.  P,  R. 
Co.,  (h'y.)  22  S.  IV.  Rep.  849. 

(2)  Parol  agreement — License. — A  parol 
aj,'reement  to  allow  one  company  to  extend 
iis  track  on  the  right  of  way  of  another,  for 
the  purpose  of  connecting  therewith,  is  a 
mere  license,  revocable  at  the  will  of  the 
licensor,  and  will  not  operate  as  an  estoppel, 
alihough  the  licensee  has  entered  and  made 
valuable  improvements.  Richmond  &*  D. 
R.  Co.  V.  Durham  H"  i\'.  R.  Co.,  40  Am.  &• 
Kng.  R.  Cas.  488,  104  N.  Car.  658,  10  S.  E. 
Rep.  659. 

In  an  action  to  recover  damages  sustained 
by  means  of  the  alleged  unlawful  severance 
by  defendant  of  the  connection  of  its  rail- 
road with  that  of  the  plaintiff,  to  compel 
defendant  to  restore  the  connection,  and  to 
restrain  further  interference  therewith,  it 
appeared  and  was  found  that  the  original 
connection  between  the  two  roads  was  un- 
der a  temporary  parol  agreement  between 
the  companies  then  owning  them,  by  which 
the  owner  of  plaintiff's  road  was  permitted 
to  make  the  connection  and  to  use  the 
tracks,  depot,  yard,  and  turntable  of  the 
o'.her  company  without  charge  therefor ; 
subsequently  S50  per  month  was  charged 
for  such  use  ;  when  plaintiff  took  possession 
and  asked  permission  of  defendant  to  make 
use  of  the  accustomed  facilities,  permission 
was  granted  upon  plaintiff's  agreement  to 
pay  S'oo  per  month,  which  was  paid.  De- 
fendant thereafter  notified  plaintifT  that, 
after  a  date  specified,  the  use  of  such  facil- 
ities could  not  be  continued  unless  plaintiff 
would  pay  $300  per  month  therefor,  which, 
not  having  been  paid,  defendant,  after  giv- 
ing notice  to  plaintiff  to  discontinue,  itself 
.severed  the  connection  between  the  two 
trucks.  Held,  that  the  complaint  Wiis  prop- 
erly dismissed.  Port  Jervis,  Af.  &>  A\  V, 
A'.  Co.  V.  A'»w  IVvX-,  /L.  /:.  &*  ir.  R.  Co.,  52 
///«.  &*  Kng.  R.  Cas.  107,  132  A'.  V.  439,  30 
A.  K.  Rep.  855,  44  iV.  }'.  5'  R.  597 ;  a^irm- 
iiig  56  //««  647,  32  N.  V.  S.  R.  359,  10  A'. 
1'.  Siipp.  852. 

(3)  Partnership. — A  contract  between  two 
railroad  companies  conferring  a  license 
uiKin  one  company  to  run  its  trains  over 
the  tracks  of  the  other,  und  limiting  cer- 
tain rights  as  to  freight  charges,  docs  not 
constitute  a  partnership  between  them,  nor 
make  one  road  the  agent  of  the  other  for 


the  purpose  of  receiving  freight;  and  a 
shipper  of  freight  under  an  agreement  with 
one  of  the  roads  cannot  recover  damages 
for  its  loss  because  of  an  alleged  violation 
of  the  agreement  between  the  two  com- 
panies. St.  Louis,  A.  &•  T.  R.  Co.  v.  Neet, 
53  ^Im.  (5-  Eng.  R.  Cas.  428,  56  Ari'.  279,  19 
S.   IV.  Rep.  963. 

(4)  Cars  burned. — By  agreement  between 
the  parties,  connecting  railway  companies, 
the  defendant  was  to  receive  the  plaintiff's 
cars  fur  delivery  at  a  point  on  the  defend- 
ant's line  and  to  return  them  in  as  good 
condition  as  when  received,  ordinary  wear 
and  tear  by  use  excepted.  Both  parties 
were  to  share  the  profits  of  the  freight  so 
carried,  and  defendant  was  to  pay  the  plain- 
tiff a  fixed  sum  for  the  use  of  its  cars. 
Without  fault  on  the  defendant's  part  cer- 
tain of  the  plaintiff's  cars  were  destroyed  by 
fire  on  the  defendant's  line  while  being  thus 
transported.  Held,  that  the  defendant  was 
not  liable.  St.  Paul 0^  S.  C.  R.  Co.  v.  Min- 
neapolis &*  St.  L.  R.  Co.,  26  Minn.  243,  37 
Am.  Rep.  404,  2  A'.   W.  Rep.  700, 

(5)  Change  of  gauge — Injunction. — A  con- 
tract between  companici  using  the  same 
gauge  to  transport  passengers  and  freight 
continuously  over  both  lines  does  not  im- 
ply a  contract  on  the  part  of  either  com- 
pany that  it  will  not  change  the  gauge  of  its 
road.  Sussex  R.  Co.  v.  Morris  &*  E.  R.  Co., 
'9  ^^'  /•  ^V-  '3-  f^iersed  in  19  N.  J.  Eg. 

574- 

Where  two  companies  agree  to  build  a 
road  from  certain  cities  to  connect  with 
each  other  at  a  given  place,  and  that  th,,- 
charges  for  transportation  shall  be  regu- 
lated by  both  companies,  and  also  the 
meeting  of  the  cars  and  the  through-freight 
cars,  if  one  of  the  companies  shall  change 
its  gauge  so  as  to  break  up  the  connection 
contemplated,  an  injunction  will  be  granted 
to  prevent  the  change  of  gauge.  Columbus, 
P.  &-  /.  R.  Co.  v.  Indianapolis  &^  />'.  R.  Co., 
5  McLean  (I/.  S.)  4SO. 

Three  existing  roads  entered  into  an 
agreement  to  build  a  line  to  unite  their 
roads.  One  of  the  roads  built  a  portion  of 
the  uniting  line  on  its  own  ground  and  at 
its  own  expense.  Held,  that  it  was  bound 
to  allow  the  other  two  roads  a  reasonable 
use  thereof,  which  might  be  enforced  by  in- 
junction. Lathrop  v.  Junction  R.  Co.,  4 
Fed.  Rep,  4t, 

(6)  English  cases. — Where  two  companies 
enter  into  an  agreement  to  make  a  new 
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junction  between  their  respective  lines,  so 
that  one  of  such  companies  may  use  the 
station  on  the  line  of  the  other,  the  effect 
of  such  agieement  is  to  mai<e  the  two  lines 
one  continuous  line  which  the  public  have 
a  right  to  use,  and  therefore  also  a  third 
company  working  under  arrangements  with 
the  companies  owning  the  two  lines.  Jl//ti- 
/(i>i</  A".  Co.  V.  Gri-a/  Western  R.  Co.,  42  L. 
J.  Cli.  438,  L.  A\  8  C/i.  841,  21  IV.  A'.  657,  28 
L.  r.  718. 

The  defendants  carried  goods  from  L.  to 
the  I.  of  W.  by  their  own  railway  from  L. 
to  S.  and  thence  by  tramway  and  steamer. 
The  plaintiffs  were  also  in  the  habit  of  car- 
rying gcods  from  L.  to  the  I.  of  VV.,  using 
the  de'endants'    line   from   L.   to   S.   and 
thence  conveying  them  by  carts  and  steamer. 
The  plaintiffs  claimed  to  have  their  goods 
carried  by  the  defendants  from  L.  to  S.  at  a 
sum  equivalent  to  the  defendants'  through- 
charge  from  L.  to  the  I.  of  W.,  less  a  fair 
charge  for  collection  in  L.  and  for  carrying 
from  S.  station  to  the  I.  of  W.    Held,  that 
they  were  not  entitled  to  this,  the  delivery 
by  the  defendants  beyond  the  limits  of  their 
line  not  being  a  delivery  auxiliary  or  subsidi- 
ary to  their  business  as  carriers  on  their  own 
line,  but  to  their  general  business  as  com- 
mon carriers,  and  therefore  differing  from  a 
delivery  in  the  immediate  neighborhood  of 
a  station,    liaxendale  v.  South  Western  R, 
Co.,  35  L.  J.  E.X.  108,  I  Ry.  &*  C.  T.  Cus.  22. 
The  W.  B.  line  commences  at  a  point  on 
the  C.  line,  near  Port  G.,  and  terminates  at 
W.  bay,  and  is  worked  by  the  C.  Co.  under 
an  agreement  entered  into  between  them 
and  the  VV.  B.  Co.,  and  confirmed  by  the  G. 
&  W.  B.  Railway  Act  1862.    //e/d,  that  on 
a  sound  construction  of  the  act  and  agree- 
ment the  powers  of  a  joint  committee  of 
the  two  companies  therein  provided  do  not 
extend  to  the  regulation  of  the  tolls  and 
rates  to  be  charged  on  through  traffic  from 
G.  to  stations  on  the  W.  B.  line,  but  only  to 
those  to  be  charged  on  the  W.  B.  railway. 
Greeiwa-  &*  W.  li.  R.  Co.  v.  Caledonian  R. 
Co.,  8  Scott.  L.  R.  634,  2  Ry.  <S^  C.  T.  Cas.  22. 
To  constitute  an  arrangement  for  "using" 
steam-vessels,  wiihl'i  tl  ;  mcining  of  §  11  of 
the  Regulations  of  Railways  Act  1873,  the 
agreement    between    the  railway  and   the 
owner  of  the  str'^ri.boat  must  be  definite, 
and  contain  an  obli,\{ation  on  the  part  of  the 
steamboat  proprietor  to  ply  between  the 
specified  ports.    Where  there  was  no  such 
stipulation,  and  where  stipulations  as  to  the 


time  of  arrival  and  departure  of  the  boat, 
and  to  insure  that  the  railway  and  steamer 
should  form  together  part  of  a  continuous 
line  of  communication,  were  not  contained 
in  the  agreement,  the  arrangement  was  held 
to  be  not  such  a  one  as  was  contemplated 
by  the  section.  Caledonian  R.  Co.  v.  Green- 
ock <3-  W.  B.  R.  Co.,  4  Ry.  &*  C.  T.  Cas. 
70. 

5.  Validity  of  n{;rcenioiitN  between 
tlie  coiiiimuics.'*'— (I)  Po^oer  to  contract. 
— There  is  no  doubt  of  the  power  of  two  or 
more  companies  whose  roads  form  a  con- 
tinuous line  to  enter  into  a  joint  arrange- 
ment for  operating  their  roads  as  one  line, 
and  to  become  jointly  liable  for  all  money 
borrowed  to  be  used  in  furtherance  of  the 
business  of  such  line.  Chicago,  P.  &•  St. 
L.  R.  Co.  V.  Ay  res,  140  ///.  644,  30  A^.  E. 
Rep.  6S7  ;  affirming  39  ///.  .,'///.  607. 

Two  companies  whose  roads  form  a  con- 
tinuous line  n.ay,  by  mutual  agreement, 
appoint  a  common  manager  and  run  contin- 
uous trains.  State  ex  rel.  v.  Concord  R. 
Corp.,  13  Ant.  &*  Em^,  R.  Cas.  94,  59  N. 
H.  85. 

A  provision  in  a  railroad  charter,  to  the 
effect  that  the  company  may  "  make  any 
lawful  contract  with  any  other  railroad  cor- 
poration in  relation  to  the  business  of  such 
road,"  authorizes  the  company  to  contract 
for  the  common  use  of  a  part  of  a  road  al- 
ready constructed  within  the  chartered 
limits  of  the  other.  Naugatuck  R.  Co.  v. 
Waterbiiry  Button  Co.,  24  Conn.  468, 

Under  New  York  Act  of  1839,  oh.  218, 
providing  that  it  shall  be  "lawful  for  any 
railroad  corporation  to  contract  with  any 
other  railroad  corporation  for  the  use  of 
their  respective  roads,  and  thereafter  to  use 
the  same  in  such  manner  as  may  be  pre- 
scribed in  such  contract,"  a  domestic  rail- 
road company  is  authorized  to  lease  or  place 
the  control  of  its  road  in  the  hands  of  a 
foreign  connecting  company.  Ogdensburg 
&*  C.  R.  Co.  v.  Vermont  &*  C.  R.  Co.,  16 
Afifi.  Pr.  N.  S.  (A'.  F.)  249. 

(2)  Assent  —  Consideration,  —  Two  com- 
panies, prior  to  the  legal  tender  act, 
leased  a  third  road,  agreeing  to  pav  semi- 
annually therefor  S3  in  coin  for  each  share 
of  capital  stock  of  the  leased  road.  After 
the  passage  of  the  legal  tender  act  a  ques- 

*  Constitutional  and  statutory  provisions  re- 
lating to  combinations  between  railroads  to 
prevent  competition,  construed,  tee  note,  1  L. 
R.  A.  849. 
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tion  arose  as  to  whetlier  the  rent  could  be 
paid  in  currency,  and  by  vote  of  the  direct- 
ors of  one  of  the  lessor  companies,  and  of 
the  lessee  company,  such  lessor  company 
was  authorized  to  pay  its  one  half  of  said 
rent  in  currency  at  $4  for  each  share  of 
stock.  Held,  that  these  votes  did  not  con- 
stitute an  independent  contract  between  the 
two  companies  passing  them,  so  as  to  au- 
thorize the  lessee  company  to  maintain  an 
action  thereon,  in  the  absence  of  any  con- 
currence therein  by  the  other  lessor  com- 
pany. Portland,  S.  &•  P.  R.  Co.  v.  Boston 
&>  M.  R.  Co.,  loi  Mass.  269. 

Where  a  company  has  entered  into  a 
contract  with  another  company,  operating  a 
new  siiort  line,  to  pay  it  15  per  cent,  on  all 
freij^hts  received  from  the  short  line,  after 
tiie  contract  has  been  running  for  some  four 
years  and  the  company  has  received  some 
$67,000  in  freights,  it  cannot  resist  payment 
of  said  15  per  cent,  on  the  ground  that  the 
contract  is  witliout  consideration.  Harper 
V.  Cincinnati,  N.  O.  6-  T.  P.  R.  Co.,  {Ay.) 
22  5.  IV.  Rep.  849. 

(3)  Illustrations. — A  contract  entered  into 
to  make  the  gauge,  by  one  of  the  parties, 
contrary  to  the  law  of  the  state,  is  not  ille- 
tjiil,  if  it  appear  it  was  made  in  reference  to 
an  alteration  of  the  act,  and  such  alteration 
was  procured  before  any  part  of  the  track 
was  laid.  Columbus,  P.  Sf  I.  R.  Co.  v.  In- 
dianapolis &*  B.  R.  Co.,  5  McLean  {U.  S.) 
450. 

Where  a  steamboat  receives  freight  from 
a  railroad  company,  under  a  contract  there- 
with, and  carries  it  to  the  consignees,  and 
the  officers  collect  the  whole  charges  for 
transportation,  the  boat  is  liable  to  be  at- 
tached, under  section  21 16  of  the  Iowa  Code, 
in  a  suit  by  the  railroad  company  to  re- 
cover the  amount  due  them  under  the  con- 
tract. Chicago,  B.  &*  Q.  R.  Co.  v.  T/ie  IV. 
G.  IVoodsides,  \o  lotva  465. 

In  a  contract  between  companies  owning 
connecting  lines  of  railroads,  for  the  con- 
tinuous transportation  of  passengers  and 
freight  over  both  lines,  it  is  lawful  to  agree 
upon  a  division  of  the  fares,  by  which  one 
company  allows  part  of  the  fares  earned  on 
its  line  to  the  other  company.  Such  con- 
tract is  valid  as  to  future  extcnsiofis  of  the 
road,  even  as  to  such  as  may  be  authorized 
by  future  legislation.  Sussex  R,  Co.  v.  Mor- 
ris &*  E.  R.  Co.,  19  N.J.  Eq.  13;  rawrsed 
in  19 /V.  /.  A>.  S74.— Distinguishing  Salo- 
nhjns   V,    Laing,    12    Beav.  339;   Munt  v. 


Shrewsbury  &  C.  R.  Co.,  13  Beav.  i.  Nor 
FOLLOWING  Colman  v.  Eastern  Counties  R. 
Co.,  10  Beav.  i.  Reviewing  Shrewsbury 
&  B.  R.  Co.  V.  London  &  N.  W.  R.  Co.,  17 
Q.  B.  652;  Hare  v.  London  &  N.  W.  R.  Co., 
2  J.  &  H.  80;  Midland  R.  Co.  v.  London  & 
N.  W.  R.  Co.,  L.  R.  2  Eq.  524. 

Two  companies  ran  their  roads  jointly 
under  an  agreement  which  was  construed  to 
amount  to  a  partnership.  The  court  en- 
joined such  operation  of  the  roads  as  illegal. 
The  directors  thereupon,  by  agreement, 
chose  a  common  manager  and  ran  through 
trains.  It  was  further  agreed  that  each 
company  should  be  exempt  from  liability 
for  local  risks  on  the  other's  road,  but  both 
remained  jointly  liable  for  through  risks. 
All  freights  and  tolls,  whether  realized  from 
local  or  through  business,  continued  to  be 
placed  in  a  common  fund  and  were  divided 
in  a  fixed  proportion  between  the  compa- 
nies. Held,  that  the  agreement  was  illegal 
in  so  far  as  the  joint  liability  for  tli rough 
risks  was  concerned,  and  was  also  perhaps 
illegal  as  far  as  the  joint  collection  of  tolls 
and  frrights  was  concerned,  but — /leld,  that 
the  directors,  having  acted  in  good  faith  in 
making  the  agreement,  could  be  subjected 
to  a  nominal  penalty  only.  State  ex  rel.  v. 
Concord  R.  Corp.,  13  Ant,  &*  ^"g-  ^-  Cas. 
94,  59  A^.  H.  85. 

(4) against  public  policy. — A  company 

was  chartered  to  construct  and  operate  a 
road  from  a  designated  point  to  the  naviga- 
ble waters  of  a  certain  harbor,  and  after- 
ward a  steamboat  company  was  organized 
to  run  vessels  to  the  harbor,  connecting 
with  the  railroad.  Afterward  the  company 
agreed  with  another  railroad  company  to 
divert  its  track  about  a  mile  from  the  har- 
bor and  connect  with  the  other  road.  Held, 
that  the  contract  was  void  as  against  pub- 
lic policy,  and  that  a  mandamus  would  issue 
to  compel  the  company  to  run  its  cars  to 
the  harbor.  State  v.  Hartford  6-  A'.  H.  R. 
Co.,  29  Conn.  538.— Distinouishkd  in  Port 
Clinton  R.  Co.  v.  Cleveland  &  T.  R.  Co.,  13 
Ohio  St.  544. 

A  contract  between  companies  to  discon- 
tinue a  rival  road  beyond  a  certain  point  is 
against  public  policy  and  void;  but  a  prior 
agreement  between  the  owners  of  such  road 
and  another  connecting  road  for  a  division 
of  through  fares,  with  a  provision  to  deduct 
an  aduitional  sum  from  such  through  fares 
as  a  consideration  for  entering  into  such 
void  contract,  is  not  affected  by  the  void 


72 


CONSENT— CONSEQUENTIAL   DAMAGES. 


4 


11 
11 


!| 


contract.  Hartford  &•  A'.  //.  A\  Co.  v.  A'ew 
York  &>  A\  H.  R.  Co.,  3  /io/>f.  OV.  K.)  41 1. 
—Applied  in  Denver  &  N.  O.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  15  Fed.  Rep. 
650. 

(5) insolvency  of  one  company. — Sev- 
eral companies  entered  into  an  agreement 
by  wiiich  one  of  them  was  to  build  a  cer- 
tain connecting  line,  and  the  others  to  con- 
tribute to  the  expense  in  a  certain  propor- 
tion. The  company  building  it  was  to 
operate  it,  the  net  earnings  to  be  paid  to 
the  other  companies  until  the  cost  of  build- 
ing was  paid  back,  when  the  road  should 
belong  jointly  to  the  several  companies  in 
proportion  to  the  cost  of  building.  A  little 
later  a  further  agreement  was  entered  into 
by  which  two  daily  express  trains  were  to 
be  run  over  each  road  for  a  term  of  years. 
Soon  after  the  road  was  built  one  of  the 
companies  failed,  and  the  arrangement  for 
through  trains  was  abandoned,  and  the  new 
road  ceased  to  be  used  ;  but  after  some 
years  the  company  building  it  repaired  it 
and  used  it  as  its  own  track.  Held,  that 
the  contract  was  not  affected  by  such  in- 
solvency of  one  of  the  roads,  and  that  the 
persons  who  succeeded  to  the  franciiise  and 
property  of  the  insolvent  road  might  main- 
tain a  bill  against  the  company  constructing 
the  road  to  require  it  to  pay  over  the  net 
earnings  of  the  road  as  originally  con- 
tracted. Bartlette  v.  Norwich  &*  IV,  Ji.  Co., 
33  Conn.  560. 

(6)  Sfieafic  enforcement'  —Railroads  may 
make  a  connection  either  by  contract  or  by 
authority  of  a  statute.  If  the  connection 
be  made  by  contract  its  continuance  in  cer- 
tain cases  will  be  enforced  by  a  court  of 
equity ;  but  where  such  contract  is  discon- 
tinued by  consent  of  the  parties  they  cannot 
have  the  aid  of  a  court  of  equity  to  enforce 
its  performance.  Androscoggin  &*  K.  K. 
Co.  V.  Androsco^in  A'.  Co.,  52  Afe.  417. 
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CONSENT. 

By  city,  as  owner  of  abutting  property,  to 

construction    of  elevated    railway,    see 

Elkvatki)  Railways,  17. 
—  stockholders,  to  consolidation— estoppel, 

see  CoNSOLliiATioN,  1:1. 
Conclusiveness  of  judgment  by,   see  Juuc- 

MRNT,  28. 

Decree  by,  in  railway  foreclosure,  see  Mokt- 

GAOES,  212. 

Jurisdiction   cannot   be   conferred    by,    see 
Jurisdiction.  2. 


Of  abutting  owners,  see  Cable  Railways,  4: 
Elevatki)  Railways,  15,  lO;  Rapid 
Transit  Acts,  O;  Strkkt  Railways, 
102-1 13;  Underground  Railways,  2. 

—  bondholders,  that  trustees  sue  to  foreclose, 

see  Mortgages,  17<>. 

—  carrier,  to  act  of  injured  passenger,  evi- 

dence of,  see  Carriage  of  Passengers, 
575. 

—  city,  to  change  of  motive  power,  see  Elec- 

tric Railways,  8. 

—  conductor,  riding  in  baggage  car  with,  see 

Carriage  of  Passengers,  400. 

—  connecting  carrier,  necessary  to  bind  it  to 

contract  of  through  carriage,  see  Car- 
riage OF  Merchandise,  OOl. 

—  highway  commissioners    to  location    of 

street  railway,  see  Street  Railways,  05. 

—  husband  to  entry  on  wife's  land,  see  Hus- 

iiAND  AND  Wife.  1. 

—  landowner,  as  a  defense  to  action  for  dam- 

;iges  to  land,  see  Eminent  Domain,  098. 

—  local  authorities,  to  construction  of  ele- 

vated railways,  see  Elevated  Railways, 
18. 

occupation  of  street  by  railway, 

see  Street  Railways,  85-101;  Streeis 
and  Highways,  II. 

—  owner,  to  entry  on  land,  as  a  defense  in 

ejectment,  see   Eminent  Domain,  lOIO. 

when  bars  action  for  trespass,  see  Emi- 
nent Domain,  1074. 

deprives  him  of  right  to  enjoin  con- 
struction of  railway,  see  Eminent  Do- 
main, 104». 

—  public  authorities  to  construction  of  tun- 

nels, see  Tunnels,  2. 

—  subway    commissioners    to    erection    of 

poles  and  wires,  see  Electric  Railways, 
12. 

Taking  land  by,  generally,  see  Eminent  Do- 
main, 1»  1-232. 

under  English  statutes,  see  Emi- 
nent Domain,  1008. 

To  forfeiture  of  charter,  see  Charters,  01. 

—  use  of  track  as  footway,   see  Licensees, 

Injuries  TO,  lO,  21. 


CONSEQUENTIAL  DAMAGES. 

Assessment  of,  see  Eminent  Domain,  009. 
Right  to  recover  for,  in  condemnation  pro- 
ceedings, see  Eminent    Domain,  OU5- 

To  adjoining  owners,  liability  for,  see  Con- 
struction OF  Railways,  12;  Elevated 
Railways,  1U0-102. 

When  recoverable,  generally,  see  Damages, 
12-14. 
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CONSIDERATION. 

For  consent  to  the  taking  of  land,  see  Emi- 
NENr  Domain,  197. 

—  contract  restricting  liability,  see  Carriage 

OF  Passengers,  3iiO. 

—  limitation  of  liability  as  between  connect- 

ing lines,  see  Carriage  of  Merchandise, 
«70. 

—  release  of  right  of  action,  see   Release, 

21,  23. 

Lack  of,  makes  contract  void,  see  Con- 
tracts, o,  no. 

Necessity  of,  to  limitation  of  liability,  see 
Carriage  of  Merchandise,  430;  Limi- 
tation OF  Liahimty,  O. 

Of  bills  and  notes,  see  Bills,  Notes,  and 
Checks,  O. 

—  bonds,  see  Bonds,  23. 

—  construction  contract,   see  Construction 

OF  Railways,  17. 

—  contract  for  shipment  of   cattle,  see  Car- 

riage OF  Live  Stock,  OO. 

—  deeds,  see  Deeds,  2. 

—  guaranty,  see  Guaranty,  O. 

—  mortgages,  see  Mortgages,  73. 

—  subscriptions  to  stock,  see  Subscriptions 

TO  Stock,  I. 
Parol  evidence  to  show,  see  Evidence,  184. 
Reduction  of  freight  as  a,  see  Limitation  of 

Liahility,  7. 
Restoration  of,  on  rescission,  see  Contracts, 

84. 


CONSIGNEE. 

Conditional  payment  by— return  of  money  on 
breach  of  condition,  see  Express  Com- 
panies, 54. 

Delivery  at  house  or  place  of  business  of, 
see  Carriage  OF  Merchandise,  00,  213. 

—  of  goods  to  company  as  affecting  rights 

of,  seu  Carriage  of  Mekchandise,  70. 

—  to  agent  of,  scuCakriaceof  Merchandise, 

278. 
Duties  of,    as  towards  carrier,   generally, 

see  Express  Companies,  40, 
to  examine  goods  before   removal,  see 

Carriage  OF  Merchandise,  207. 
to    leave    address  with    carrier,    see 

Carriai'.e  OP  Merchandise,  231. 
carrier,    where  consignee  lives  at   a 

distance  from   station,  see  Carriage  of 

Merchandise,  351. 
Effect  of  bill  of  lading  to  pass  title  to,  see 

Bills  of  Lading,  50. 
Habit  of,  to  call  daily  for  goods,  effect  of,  on 

duty  to  gh»  notice  of  arrival,  see  Car- 

KiAUK  OF  Merchandise,  225. 
Holding  goods  at  request  of,  see  Carriaob 

OF  Merchandise,  «147> 


Identification  of,  see  Carriage  of  Merchan- 
DisE,  277,311. 

Leaving  blank  space  in  bill  of  lading  for 
name  of,  see  Bills  of  Lading,  7. 

Liability  of,  for  negligence  in  unloading, 
see  Carriage  of  Merchandise,  245. 

Necessity  of  notice  of  arrival  to,  see  Car- 
riage OF  Merchandise,  82;  Express 
Companies,  41. 

Neglect  or  refusal  of,  to  receive  or  unload 
goods,  see  Carriage  of  Merchandise, 
230-245. 

Reasonable  time  to,  for  removal  of  goods 
after  arrival,  see  Carriage  of  Merchan- 
dise, 83-87,  20U,  335,  330,  340. 

Release  of  right  of  action  to,  by  consignor, 
see  Carriage  of  Merchandise,  714. 

Right  of,  to  change  destination  of  goods, 
see  Carriage  of  Merchandise,  203. 

Rights  of,  in  cases  of  partial  loss,  see  Car- 
riage of  Merchandise,  113. 

Right  of,  to  inspect  C.  O.  D.  goods  before 
paying  price,  see  Carriage  of  Merchan- 
dise, 272. 

refuse  to    accept  damaged   goods, 

see  Carriage  of  Merchandise,  770, 
771. 

sue  when  a  factor,  see  Carriage  of 

Merchandise,  710. 

unload,  effect  of  carrier  unloading, 

see  Carriage  of  Merchandise,  172. 

Rule  requiring  receipt  for  goods  from,  see 
Carriage  oi-  Merchandise,  428. 

Shipper's  right  to  substitute,  see  Bills  of 
Lading,  50. 

Sufficiency  of  delivery  to  agent  of,  see  Car- 
kiA(;EoF  Mekchandise,  257. 

Waiver  of  notice  of  arrival  to,  see  Bills  of 
Lading,  101. 

—  by,  of  irregular  delivery,  see  Express  Com- 

panies, 51. 
When  bound  by  terms  of  shipment  made  by 
consignor,    see  Carriage   of   Merchan- 
dise, 410,443. 

—  deemed  owner,  see  Carriage  of  Merchan- 

dise, 713. 

—  liable  for  charges,  see  Charges,  74. 

—  may  sue  the  carrier,  see  Carriage  of  Mer- 

chandise, 710,  712. 

—  proper    party    plaintiff,    see   Parties  to 

Actions,  5. 
Who  is,  under  bill  of  lading,  see  Bills  of 
Lading,  30. 

CONSIGNOR. 

Carrier  cannot  dispute  title  of,  see  Carriage 

OF  Merchandise,  220,  711. 
Delivery  to,  or  according  to  directions  of 

agent  of,  see  Carriage  of  Merchandise, 

47,  258. 
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CONSOLIDATION  ;   AMALGAMATION,  1. 


Notice  to,  where  consignee  refuses  to  re- 
ceive goods,  see  Cakkiage  of  Merckan- 
I'lSR,  242,  3U8. 

Power  of,  to  bind  consignee  by  terms  of  ship- 
ment, see  Carkiace  of  Mekciiandise, 
410,443. 

Release  of  right  of  action  by,  to  consignee, 
see  Carriacik  OF  Mkrcicanuise,  714. 

Right  of,  to  stop  delivery,  or  to  change  con- 
signee,  sec    CARKIAdE   OF    MeRCHANUISE, 

2»i,  :{<M>. 

Return  of  goods  to,  on  refusal  of  consignee 

to  receive,  see  Express  Companif.s,  50, 

When  deemed  owner,  see  Carriage  of  Mer 

CIIANDISE,   711. 

—  may  sue  the  carrier,  see  Carriage  of  Mer 
CIIANDISE,  708-711;  Parties  to  Ac 

TIONS,  5. 


CONSOLIDATION;  AMALOAMATION. 

After  donation  voted,  effect  of,  see  Munici- 
I'Ai.  AND  Local  Aid,  20it. 

—  subscription  in  aid  completed,  effect  of, 

see  Municipal  AND  Local  Aid,  207. 
Allegation  of,  see  Pleading,  lO. 
Condemnation  of  property  by  consolidated 

companies,  see  Eminent  Domain,  70. 
Debts  of  consolidating  company,  when  prior 

to  mortgage,  see  Mortgages,  103. 
Effect  of,  as  a  defense  to  action  on  subscrip- 
tions, see  SuuscRiPTioNs  to  Stock,  III. 
Jurisdiction  in  foreclosure  as  affected  by,  see 

Mortgages,  171. 
Municipal  aid  subscription  after,  effect  of, 

see  Municipal   and    Local  Aid,    200, 

208. 
Of  actions,  see  Actions,  14. 
by  husband  and  wife,  sec  Husband  and 

Wife,  41. 

—  appeals,  in  condemnation  proceedings,  see 

Eminent  Domain,  047. 

—  street  railways,  see  S ireet  Railways,  14. 
Pleading  and  proof  in  actions  against  con- 
solidated road,  see  Pleading,  104. 

Power  of  consolidated  company  to  assign 
property,  see  Assignment,  11. 

—  to  mortgage  property   of  consolidating 

road,  see  Mortgages.  20. 
Sale  of  consolidated  road  in  foreclosure,  see 

Mortgages,  238. 
Variance  between  pleading   and   proof   in 

actions  against  consolidated  company, 

see  Pleading,  120. 

I.  THE  POWER,  AKD  ROW  EXEBCIBED.     74 

1.  Necessity  of,  and  Interpretation 

of  the  Statutes 74 

2.  Proceedings  to  Effect  Consoli- 

dation       79 


11.  EFFECT  OF  CONSOLIDATION 84 

1 .  In  General 84 

2.  Liabilities  of  the  New  Com- 

pany      100 

I.  THE  FOWEB,  AND  HOW  EXERCISED. 

I.  Necessity  of,  and  Interpretation  of  the 
Statutes. 

1.  Tlic  power  to  consolidate,  g:cii- 

ernlly.*— Under  tlie  statutes  of  Indiana 
railroad  corporations  may  acquire  by  pur- 
chase, or  consolidate  with,  other  connecting 
or  intersecting  lines ;  and  the  organization 
of  a  railroad  corporation,  with  a  view  of 
ultimately  consolidating,  upon  equitable 
terms  and  in  accordance  with  the  pro- 
visions of  the  statute,  with  one  already  ex- 
isting, is  not  against  public  policy.  Hillv. 
Nisbet,  100  I nd.  341. 

In  New  Jersey,  the  purchase  by  ono  rail- 
road of  a  controlling  interest  in  another  is 
ultra  vires,  and  not  within  a  power  granted 
to  consolidate.  Elkins  v.  Camden  &•  A.  A'. 
Co.,  9  Am.  &*  Eng.  R.  Cas.  590,  36  A\  J. 
Eq.S. 

Where  power  is  given  by  statute  to  one 
railroad  corporation  to  consolidate  witli 
any  other,  whatever  other  corporation  it 
selects  for  a  union,  and  finds  willing  to  join 
it,  has  power  to  unite  with  it,  although  such 
other  corporation  is  not  named  in  the 
statute.  In  re  Prospect  Park  &•  C.  I.  A". 
Co.,  67  N.  K  371,  15  Am.  Ky.  A'ep.  102 ;  af- 
firming  8  Hun  30. 

An  agreement  between  two  horse-rail- 
road companies,  for  a  transfer  of  the  fran- 
chise of  one,  appeared  to  be  a  memorandum 
of  the  basis  of  an  agreement  fixing  the  most 
disputed  questions  only,  rather  than  a 
memorandum  of  an  actual  agreement. 
Held,  void  for  uncertainty.  Brooklyn  C.  R. 
Co.  v.  Brooklyn  City  R.  Co.,  32  Barb.  (,N.  Y.) 
358. 

Railway  corporations  cannot,  without 
legislative  permission,  consolidate  with 
each  other,  or  sell,  lease,  or  mortgage  their 
property,  and  therefore  the  legislature  may 
couple  with  the  grant  of  those  powers  such 
conditions  and  limitations  as  it  chooses  to 
impose.     Frazierv,  East  Tenn.,  V.&'G.R, 

*  Consolidation  of  cornorations  generally, 
see  monographic  note,  79  Am.  Dec.  433. 

Consolidation,  amalgamation,  and  merger  of 
corporations,  see  notes,  3  L.  R  A.  564;  13  Id, 
780. 

Authority  conferred  on  railroads  to  consoli- 
date, see  note,  5  L.  R.  A.  736. 
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Co.,  40  Am.  &*  Ene:.  R.  Cas.  358.  88  Tenn. 
138,  12  S.  IV.  Rep.  537.  —  Approving 
Thomas  v.  West  Jersey  R.  Co.,  loi  U.  S. 

7'- 

In  Texas  no  inherent  power  exists  to  con- 
solidate. A  consolidation  to  be  valid  must 
have  legislative  assent.  Consolidation  is 
expressly  prohibited,  not  only  by  statute 
(Rev.  St.  arts.  4246,  4247).  but  by  the  or- 
ganic law.  Missouri  Pac,  R.  Co.  v.  Owens, 
I    7V.I-.  App.  (Civ.  Cas.)  163. 

Companies  will  not  be  permitted,  under 
the  pretense  of  a  lease,  to  enjoy  the  advan- 
tages without  bearing  the  liabilities  attached 
to  such  consolidation.  Missouri  Pac.  R. 
Co.  V.  Owens,  i  Tex.  App.  {Civ.  Cas.)  163. 

ti.  Cuiistitiitioiiiii  questions.  *  — 
Neb.  Const,  art.  11,  §  3,  prohibits  any  rail- 
roafl  corporation  from  consolidating  its 
stoci<,  property,  franchises,  or  earnings,  in 
whole  or  in  part,  with  any  other  railroad 
corporation  owning  a  parallel  or  competing 
line.  The  word  "consolidate"  is  used  in 
tlie  constitution  in  the  sense  of  join  or 
unite.  Stale  ex  rel.  v.  Atchison  &*  N.  R. 
Co.y  32  Am.  &*  Eng.  R.  Cas.  388,  24  Neb. 
143.  38  a;  lV.Rep.\z. 

Tex.  Const,  art,  10,  §  5,  provides  that  no 
railroad  corporation  shall  consolidate  with 
any  other  having  a  parallel  or  competing 
line.  This  is  a  restriction  upon  the  power 
of  railroads,  and  is  not  to  be  construed  as  a 
grant  of  authority  to  lease.  Central  Sr*  M. 
K.  Co.  V.  Morris,  28  Am.  &*  Eng.  R.  Cas.  50, 
68  7V.I-.  49,  3  S.  IV.  Rep.  457- 

A  statute  conferring  upon  railroad  cor- 
porations power  to  consolidate  with  others, 
coupling  the  grant  with  a  condition  or  pro- 
viso that  they  shall  not  have  power,  before 
or  after  such  consolidation,  to  make  any 
mortgage  or  create  any  lien  affecting  a  par- 
ticular class  of  creditors,  is  not  obnoxious 
to  the  constitutional  provision  requiring 
statutes  to  embrace  but  one  subject,  to  be 
expressed  in  the  title.  Frazier  v.  East 
Tain.,  V.  &*  G.  R.  Co.,  40  Am.  6-  Eng.  R. 
Cas.  358,  88  Tenn.  138,  12  S.  IV.  Rep.  537. 

3.  Power  of  legislature  to  niitlior- 
Ize  eoiisolidatioii.f— The  state  has  the 
same  power  to  authorize  several  existing  cor- 


*  "  Railroad "  and  "railway  "  as  synonymous 
terms.  Constitutional  provision  forbidding  con- 
soliilatlon  of  "  railroads"  not  applicable  to  street 
"railways,"  see  46  Am.  &  Enu.  R.  Cas.  sag, 
ahlr. 

\  Flower  of  leRislature  to  authorize  consolida- 
tion, see  note,  13  Am.  &  Eno.  R.  Cas.  304. 


porations  to  associate  themselves  together 
and  organize  themselves  into  a  new  corpora- 
tion as  it  has  to  incorporate  individuals. 
State  Treasurer  \.  Auililor-Gcneral,i^  Am. 
&•  Eng.  R.  Cas.  296,  46  Mic/i.  224,  9  A\  IV. 
Rep.  258. 

The  legislature  may,  when  public  neces- 
sity requires  it,  grant  authority  to  consoli- 
date existing  connected  railroad  routes,  if 
they  provide  a  just  compensation  for  the 
shares  of  such  stockholders  as  dissent. 
Black  V.  Delaware  <S-  R.  Canal  Co.,  24  A\/. 
Eq.  455- 

Where  by  statute  the  power  of  alteration 
or  repeal  is  reserved  to  the  legislature,  the 
period  of  corporate  existence  may  be  ex- 
tended, or  a  corporation  may  be  authorized 
to  consolidate  with  others,  the  consolidated 
company  to  hold  all  the  property  and  effects 
of  the  former  company  for  the  purposes  antj 
uses  of  a  railroad.  Bcal  v.  New  York  C.  &* 
H.  R.  R.  Co.,  4  A^  Y.S.  R.  174.— Quoting 
Story  V.  New  York  El.  R.  Co.,  90  N.  Y. 
172. 

4.  Coustriietioi)  of  statutes  rcla> 
tive  to  consolidation.— (I)  Acts  of  con- 
gress.— Where  lands  are  expressly  granted  to 
a  ra  il  way  company,  its  successors  and  assigns, 
by  act  of  congress,  which  company  after- 
wards consolidates  with  anotiier,  it  may  still 
hold  the  lands  granted,  being  the  successor 
or  assign  of  the  first-mentioned,  company. 
United  States  v.  Southern  Pac.  R.  Co.,  14 
Sawy.  ( U.  S.)  620. 

(2)  Illinois. — Under  the  act  of  the  legis- 
lature of  February  10,  1853,  incorporating 
the  Rocktonand  Freeport  railroad  company, 
said  company  was  authorized,  in  event  it 
should  consolidate  its  stock  with  that  of  a 
corporation  outside  of  this  state,  as  it  was 
empowered  to  do,  to  place  the  control  of 
this  consolidated  stock  under  the  control  of 
the  board  of  directors  of  the  foreign  com- 
pany. Racine  «S-  M,  R.  Co.  v.  Farmers'  L. 
&•  T.Co.,4g/ll.:i3i. 

(3)  Kansas. — Chapter  44,  Laws  1865,  re- 
lating to  the  consolidation  of  railroad  cor- 
porations, considered  and  construed,  with 
respect  to  the  status  of  the  consolidated 
company.  State  ex  rel.  v.  Nemaha  County 
Com'rs,  10  Kan.  569. 

(4)  Maine. — The  special  act  of  consolida- 
tion of  1856,  ch.  651,  is  an  act  of  incorpora- 
tion, as  well  as  of  consolidation.  State  v. 
Maine  C.  R.  Co.,  66  Me.  488,  19  Am.  Ry. 
Rep.  323. 

(5)  Minnesota.— The  Milwaukee  &  St.  P. 
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R.  Co.  is  the  lawful  successor  of  the  rights 
of  way  obtained  by  its  i)rcrlecessor,  the 
Minnesota  Central  railroad  company. 
Secombe  v.  Miliuaukce  i^  S/.  P.  R,  Co.,  2 
Dill.  (U.  S.)  469.— Following  First  Div. 
St.  P,  &  P.  R.  Co.  ,'.  l^archer,  14  Minn.  297. 

(6)  Nebraska. — Section  89,  ch.  16,  Conip. 
St.,  authorizes  the  consolidation  of  two 
lines  of  railway  only  in  cases  where  the  two 
roads  when  so  consolidated  will  form  acon- 
tinuous  line,  without  break  of  s-'URC  or  in- 
terruption. State  ex  re/,  v.  Atchison  iS-  N. 
li.  Co.,  32   //;//.   &•   Eng.  R.    Cas.    388,    24 

Neb.  143,  38  A'-   W-  K^P-  43. 

(7)  Neiu  Hampshire. — The  statute  of  1867, 
restraining  the  consolidation  of  rival  lines, 
whereby  competition  would  be  destroyed,  is 
not  repealed  by  Gen.  St.  ch.  150,  §  10;  and 
an  agreement  to  divide  the  income  of  two 
roads  is  within  the  prohibition  of  the  statute. 
Currier  v.  Concord  R.  Corp.,  48  N.  H.  321. 

(8)  New  Jersey. — The  act  of  March  17, 
1870,  granting  certain  powers  and  franchises 
in  this  state  to  the  Erie  railway  company,  in 
connection  with  other  railroads  therein 
mentioned,  although  expressed  in  broad 
terms,  cannot  be  considered  as  allowing  the 
company  to  possess  and  enjoy  the  franchises 
of  any  company  with  which  it  does  not 
unite.  McGregor  v.  Erie  R.  Co.,  35  N'.  /. 
Z.  115.  And  see  Black  v.  Delaware  <&«•  R, 
Canal  Co.,  24  A'^,  /.  Eq.  455;  reversing  22 
N.J.  Eq.  130. 

(9)  New  Mexico. — The  Texas  and  Pacific 
railroad  company  is  not  authorized  under 
the  act  of  congress  of  March  3,  1871,  §§  4  to 
6,  to  transfer  its  own  land  grants  and  fran- 
chises to  another  company,  retaining  merely 
an  easement  over  the  riglit  of  way.  South- 
ern Pac.  R.  Co.  v.  Esquihel,  36  Am.  <S-  Eitg. 
R.  Cas.  410,  4  A'.  .Mex.  337,  2.0  Pac.  Rep.  109. 

(10)  Mw  York. — Railroad  companies  may 
consolidate  when  their  lines  "  form  a  con- 
tinuous line  of  railroad  with  each  other ; " 
i.e.,  when  the  line  extends  and  continues  in 
the  same  general  direction,  connecting 
two  principal  points.  The  term  "continu- 
ous line  "  excludes  the  idea  of  a  plurality  of 
lines,  and  does  not  necessarily  authorize 
the  consolidation  of  non-competing  roads 
which,  not  being  parallel,  ^ touch  or  cross 
one  another.    People  v.  Boston,  H.   T.  &* 

IV.  R.  Co.,  12  Abb.  N.  Cas.  (N.  Y.)  230.  See 
also  Taylor  v.  Atlantic  &*  G.  IV.  R.  Co.,  57 
Now.  Pr.  (N.  K.)  26. 

(11)  Ohio. — Two  railroad  companies  own- 
ing lines  of  railroad  connected  only  by  other 


railroads  which  such  companies  hold  by 
lease,  are  not  authorized  to  become  consol- 
idated into  one  corporation,  under  Rev.  St. 
§3379.  State  V.  \'anderhilt,'6  Am.Sf  Eng: 
R.  Cas.  657,  37  Ohio  St.  590. 

The  lines  of  two  companies,  in  their  gen- 
eral features  parallel  and  competing,  cannot 
be  connected  for  the  carriage  of  freight 
and  passengers  over  both  "  continuously," 
within  the  meaning  of  Rev.  St.  §  3379,  and 
hence  such  companies  cannot  become  con- 
solidated under  that  section.  State  v.  Van- 
derbilt,  8  Am.  &^  Eng.  R.  Cas.  657,  37  Ohio 
St.  590. 

(12)  Pennsylvania. — The  act  of  May  16, 
1861  (P.  L.  702),  authorizes  the  consolida- 
tion of  railroad  companies  only,  and  the 
attempted  merger  of  a  coal  company  is 
without  warrant  of  law,  and  hence  of  no 
effect.  The  corporation  did  not,  however, 
thereby  forfeit  its  charter.  Commonwealth 
V.  Pennsylvania  &*  W.  R.  Co.,  17  Phila. 
{Pa.)  609. 

The  act  of  May  16,  1861,  authorizing  the 
consolidation  of  railroads,  has  no  applica- 
tion to  passenger  railways.  Philadelphia  v. 
Thirteenth  <&-  F.  Si.  Pass.  R.  Co.,  8  Phila. 
(Pa.)  648. 

(13)  South  Carolina. — "An  act  to  pro- 
mote the  consolidation  of  the  Greenville  & 
C  olumbia  R.  R.  Co.,"  provided  in  its  4th 
section  for  a  waiver  of  the  lien  of  the  state 
on  the  Blue  Ridge  R.  R.  property,  and  in 
its  5th  section  for  a  like  waiver  of  lien  upon 
the  property  of  the  Greenville  and  Co- 
lumbia R.  R.  property,  and  in  its  7th  sec- 
tion for  the  indorsement  by  the  consoli- 
dated companies  of  the  bonds  of  the  two 
companies  consolidating.  The  two  compa- 
nies not  having  consolidated — held,  that  the 
act  never  took  effect.  Gibbes  v.  Greenville 
&■»  C.  R.  Co.,  4  Am.  &*  Eng.  R.  Cas.  459,  13 
So.  Car.  228. 

(14)  Tennessee.— In  the  act  of  March  24, 
1877,  amending  the  law  in  relation  to  the 
consolidation  of  railways,  the  limitation 
upon  the  power  of  the  company  to  execute 
a  mortgage  or  lien  affecting  a  particular 
class  of  creditors  is  not  repealed  by  the 
act  of  March  15,  1881,  empowering  railroad 
companies  to  execute  mortgages,  and  ex- 
tending such  power  to  all  companies  then 
existing.  Frazier  v.  East  Tenn.,  V.  «S-  G. 
R.  Co.,  40  Am.  (S-  Eng.  R.  Cas.  358, 88  Tenn. 
138.  12  i'.  W.  Rep.  537. 

The  proviso  in  the  act  of  March  24,  1877, 
amending  the  law  in  relation  to  the  consol> 
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idation  of  railways,  that  companies  shall 
not  have  power  to  make  any  mortgage  or 
create  any  lien  affecting  a  particular  class 
of  creditors,  was  not  intended  to  be  limited 
to  such  consolidations  as  should  occur  after 
its  passage.  Frazicr  v.  East  Tcnn.,  V.  &• 
G.  A'.  Co.,  40  Am.  &•  Eng.  R.  Cas.  358,  88 
Tcnn.  138.  12  S.  IV.  Rep.  537. 

(15)  Texas. — A  statute  prohibiting  a  par- 
ticular railway  company  from  selling  to,  or 
consolidating  with,  any  parallel  or  compet- 
ing line  is  not  in  violation  of  any  contract 
obligation  with,  or  right  vested  in,  another 
railway  company  authorized  in  general  lan- 
guage by  a  previous  statute  to  purchase  or 
consolidate  with  any  connecting  company, 
there  being,  at  the  date  of  the  passage  of 
tlie  prohibiting  statute,  no  contract  author- 
izing the  consolidation  of  the  two  lines,  the 
company  prohibited  from  consolidating  not 
being  at  that  time  in  existence.  East  Line 
&•  A'.  R.  R.  Co.  V.  Rushing,  34  Am.  Sr»  Eng. 
R.  Cas.  367,  69  Tex.  306,  6  S.  W.  Rep.  834. 
—Quoted  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
State,  36  Am.  &  Eng.  R.  Cas.  481,  72  Tex. 
404. 

The  act  of  March  10, 1875,  recognizes  the 
consolidation  of  the  International  R.  Co. 
with  the  H.  &  G.  U.,  and  does  not  in  any 
manner  interfere  with  the  charter  of  the 
latter  road ;  but  a  clear  distinction  is  made 
and  observed  between  the  two  roads,  and 
the  ownership  by  the  consolidated  road  of  its 
property  is  recognized  by  the  legislature  to 
be  derived  from  the  two  sources.  Campbell 
v.  Wiggins,  2  Tex.  Civ.  App.  i,  20  S.  IV. 
Rep.  730. 

(16)  Canada. — The  act  authorizing  the 
union  of  two  railway  companies  declared 
that  any  deed  the  companies  executed  un- 
der the  act  should  be  valid,  to  "all  intents 
and  purposes,  in  the  same  manner  as  if  in- 
corporated in  the  act."  Held,  that  this 
provision  enabled  the  companies  to  bargain 
together  in  respect  of  the  rights  which 
each  had,  and  to  make  such  arrangements 
as  their  union  rendered  necessary,  but  did 
not  give  them  legislative  authority  over  the 
rights  of  other  persons.  Cayley  v.  Cobourg, 
P.  (5-  M.  R.  <S-  M.  Co.,  14  Grant's  Ch.  {U.  C.) 
571. 

Under  the  special  powers  conferred  on 
the  Northern  railway  company  of  Canada, 
by  38  Vict.  c.  6$d,  §  61,  and  the  similar 
powers  of  the  Hamilton  &  North  Western 
railway  company,  conferred  on  them  by 
35  Vict.  c.  55  c,  §  33,  those  companies  are 


authorized  to  combine  their  rolling  stock 
and  to  work  their  lines  jointly,  as  if  they 
were  one  railway,  under  the  management 
of  a  joint  committee  appointed  by  the 
boards  of  both  companies,  and  to  divide 
the  gross  revenue  after  deducting  all  ex- 
penses of  working,  maintenance,  manage- 
ment, and  compensation  for  damages  in 
certain  agreed  proportions.  Campbell  v. 
Northern  R.  Co.,  26  Grant's  Ch.  {U.  C.)  522. 
—Reviewing  Winch  v.  Birkenhead  &  N. 
W.  R.  Co.,  5  De  G.  &  S.  579;  Hare  v.  Lon- 
don &  N.  W.  R.  Co.,  2  J.  &  H.  80. 

5.  CuiiMolidatiou  uudcr  power 
given  by  charter.— Where  in  its  charter 
a  railway  company  is  authorized  to  join 
stocks  or  consolidate  with  another  company 
running  in  the  same  general  direction,  such 
company  must  have  a  route  which  consti- 
tutes a  part  of  the  line  between  the  termini 
designated  in  the  charter  of  the  first-men- 
tioned company.  East  Line  &•  R.  R.  R. 
Co.  v.  State,  40  Am.  &•  Eng.  R.  Cas.  574, 
75  TV.r.  434,  12  S.  W.  Rep.  690. 

Where  two  corporations  are  empowered 
by  their  charters  respectively  to  do  all 
things  necessary  to  construct  and  put  in 
operation  a  railroad  between  certain  places 
named  in  the  charters,  they  have  no  right 
to  unite  and  place  both  under  the  same 
management,  nor  to  establish  a  steamboat 
line  to  run  in  connection  with  them ;  and 
no  action  can  be  sustained  upon  the  notes 
of  the  consolidated  companies  given  for  the 
purchase  of  the  steamboat.  Pearce  v.  Mad- 
ison <S-  /.  R.  Co.,  2!  How.  {U.  S.)  441. — 
D1.STINGUISHED  IN  Pittsburg,  C.  &  St.  L. 
R.  Co.  V.  Keokuk  &  H.  Bridge  Co.,  39  Am. 
&  Eng.  R.  Cas.  213,  131  U.  S.  371.  Fol- 
lowed IN  Mackintosh  7/.  Flint  &  P.M.  R. 
Co.,  36  Am.  &  Eng,  R.  Cas.  340,  34  Fed. 
Rep.  582  ;  St.  Joseph  v.  Saville,  39  Mo.  460, 
Quoted  and  distinguished  in  Hutchin- 
son V.  Western  &  A.  R.  Co.,  6  Heisk. 
(Tenn.)  634.  Reviewed  in  Marietta  &  C. 
R.  Co.  V.  Elliott,  10  Ohio  St.  57  ;  State  ex 
rel.  V.  Com'rs  of  Hancock  County,  1 1  Ohio 
St.  183. 

A  power  conferred  on  a  railroad  company 
by  its  charter  to  form  a  union  or  consoli- 
date with  any  other  company  is  a  contract 
between  the  state  and  the  corporation,  and 
cannot  be  impaired  by  subsequent  legisla- 
tion.    Zimmer  v.  State,  30  Ark.  677. 

A  clause  in  the  original  articles  of  associa- 
tion of  an  express  company,  prohibiting  the 
union  or. consolidation  of  that  company  with 
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any  other,  without  the  consent  of  a  major- 
ity of  the  stockholders,  is  not  controlled  by 
a  clause  contained  in  those  articles,  provid- 
ing lor  an  amendment  of  the  original  articles 
by  a  concurrent  vote  of  two  thirds  of  the 
executive  committee  and  a  majority  of  the 
trustees,  so  as  to  allow  such  ojricers  to  re- 
peal the  restrictions  upon  coniiolidation. 
Such  authority  to  amend  extends  only  to 
such  amendments  as  are  i-.rtincnt  to  the 
l)usiness  and  objects  for  which  the  associa- 
tion was  organized,  lilatcliford  v.  Ross,  $ 
Abb.  Pr.  N.  S.  {X.  J'.)  434. 

Under  the  charter  of  the  Cairo  &  Fulton 
R.  Co.  it  had  no  power  to  consolidate  with 
other  companies  after  it  was  completed,  as 
the  "'Jthority  to  consolidate  was  only  to 
"  facilitate  its  early  construction."  Hut  it 
did  have  si^'-h  power  under  the  act  of  July 
23,  1868,  Sf.  Louis,  /.  iJ/.  &*  S.  A'.  Co.  v. 
Berry,  41  Ark.  509. 

U.  CoiiHoIUIation  of  corporntioiiH 
of  dill'erciit  stJites.— Two  or  more  cor- 
porations may  be  consolidated  cither  by  the 
concurrent  action  of  two  or  more  states  or 
by  the  action  of  one  state  alone,  where  one 
of  the  constitutent  corporations  is  a  foreign 
one.  Bishop  v.  Brainerd,  28  Conn.  289. — 
Explaining  Farnum  v.  Blackstonc  Canal 
Corp.,  I  Sumn.  (U.  S.)  46. 

A  general  law  of  New  York  empowered 
railroad  companies  having  continuous  lines 
to  consolidate.  Two  companies,  one  of 
which  owned  a  road  wholly  within  the  state, 
and  the  other  one  partly  in  New  York  and 
partly  in  Connecticut,  took  measures  for 
consolidation,  but  they  did  not  at  the  time 
have  a  completed  continuous  track.  The 
Connecticut  legislature  passed  '*  resolution, 
to  the  effect  that  when  the  Connecticut 
road  should  be  consolidated  witii  any  road 
in  New  York,  pursuant  to  the  laws  of  New 
York,  the  new  company  should  have  all  the 
rights  within  Connecticut  that  the  old  com- 
pany possessed  there.  UcU  •  ( 1 )  that  a  sub- 
sequent statute  of  the  New  York  legislature, 
recognizing  the  existence  of  the  consoli- 
dated company,  made  v  ..id  and  established 
the  consolidation  agreement ;  (2)  that  the 
legal  existence  of  the  new  corporation  hav- 
ing become  establisher*  in  New  York,  the 
requirements  of  the  Connecticut  statutes 
were  satisfied  ;  (3)  that  the  new  corporation 
could  issue  its  bonds  in  exchange  for  those 
issued  by  the  old  company  and  secured  by  a 
mortgage  upon  its  property  ;  (4)  that  the 
consolidated   compai.y   cuiild    issur   bonds 


both  in  New  York  and  Connecticut  to  an 
amount  necessary  to  enable  it  to  complete 
the  road,  and  could  mortgage  its  property 
and  franchises  for  the  payment  of  such 
bonds.  Mead  v.  iWiv  York,  H.  Sr'  X.  R. 
Co.,  45  Conn.  199,  17  Am.  Rj .  Rip.  367. — 
DlSTiNGUiHHiNt;  Black  River  &  U.  R.  Co. 
V.  Barnard,  31  Barb.  (N.  Y.)  21,8. 

The  general  Mich,  railroad  law,  in  permit- 
ting the  consolidation  of  railroad  companies 
within  the  state  with  others  beyond  its 
boundaries,  c  ;ntemplatcs  leaving  the  domes- 
tic company  in  its  original  position  as  to 
stocks  and  loans,  and  annexing  to  its  capi- 
tal and  loans  those  adiiiiions  which  are 
ma<le  proportional  to  the  original  amounts. 
Luke  ."'./tore  &*  J/.  S.  R.  Co.  v.  People,  46 
Mick.  193,  9  X.  11 '.  Rip.  249. 

While  it  is  competent  for  the  legislature, 
in  an  act  providing  for  the  consolidation  of 
domestic  corporations,  to  declare  what  shall 
be  the  status  of  the  corporations  availing 
themselves  of  its  provisions,  and  also  of  the 
consolidated  companies,  it  has  no  power  to 
authorize  the  consolidation  of  domestic  cor- 
porations with  those  of  another  state  with- 
out the  consent  of  the  legislature  of  that 
state,  in  such  manner  as  to  vest,  in  case  of 
such  a  consolidation,  the  franchises,  rights, 
and  property  of  the  foreign  corporation  in 
the  consolidated  company,  or  to  authorize 
any  change  or  conversion  of  the  stock  of 
the  constituent  corporations  into  the  stock 
of  the  consolidated  company,  or  to  confer 
any  exclusive  authority  for  their  consolida- 
tion. People  V.  Ne^v  York,  C.  &*  St.  L,  R. 
Co.,  129  N.  Y.  474,  29  X.  /-:.  Rep.  959.  42  N. 
V.  S.  R.  90 ;  rerersinjf  61  ////«  66,  39  A'.  V. 
S.  R.  725,  15  A'.   Y.  Sitpp.  635. 

The  act  of  1869  (ch.  917,  N.  Y.  Laws  of 
1869),  authorizing  the  consolidation  of  cer- 
tain railroad  companies,  upon  such  a  cojt- 
solidation,  regards  the  consolidated  com- 
pany as  a  new  corporation  ;  but  where  the 
proposed  consolidation  is  of  a  domestic  cor- 
poration and  one  of  another  state,  tlie  con- 
sent of  the  legislature  of  that  state  ia  requi- 
site to  its  accomplishment.  People  v.  Xew 
York,  C.  &'SI.  J..  R.  Co.,  129  A^.  Y.  474,  29 
A',  /i.  Rip.  959, 42  A'.  Y.  S.  R.  90  ;  rn>ersit^ 
61  Hun  66,  39  A'.  Y.  S.  R.  725,  K  A.  Y. 
Supf>.  635. 

While,  therefore,  /'/  seems,  when  two  or 
more  domestic  corporations  ar^  so  consoli- 
dated, the  resulting  entity  may  properly  be 
said  to  be  a  r(»rporatii)ii  "  incorporated  by 
and  under  a  general  and  special  law  of  this 
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state,"  within  the  meaning  of  the  "  act  to  tax 
stocii  corporations  for  the  privilege  of  in- 
corporation "  (ch.  143,  Laws  of  1886),  and 
so  subject  to  the  tax  imposed  by  said  act, 
when  the  consolidation  is  of  a  domestic  cor- 
poration witli  a  corporation  of  another  state, 
wiiose  legislature  has  sanctioned  such  a  con- 
solidation, as  the  new  corporation  owes  its 
existence,  not  to  tlic  slate  law  alone,  but  to 
the  concurrent  legislation  of  the  two  states, 
it  is  not  liable  to  such  tax.  People  v.  A'eiu 
Vork,  f.<S-  St.  L.  R.  Co.,  129  A'.  V.  474,  29 
A'.  E.  Rep.  959,  42  yV.  J'.  S.  R.  90;  reriers- 
ingb\  Hun  66,  39  N.  V.  S.  R.  725,  15  A'.  V. 
Sttpp.  635. 

7.  Itiglit  of  Htruct  rnilwayM  to  eoii- 
sulittate. — Two  or  more  street-railway 
companies  may  consolidate  under  the  pro- 
visions of  the  New  York  Act  of  1875,  ch.  108, 
notwithstanding  the  Act  of  1869.  ch.  91 7,  §7, 
expressly  excludes  street  railways  from  the 
operation  of  the  clause  authorizing  the  con- 
.solidation  of  railroad  companies.  ///  re 
Washiit\;ton  St.  A.  (S-  /'.  A".  Co.,  40  Am.  &• 
Eiig.  R.  Ciis.  588,  115  A^.  y.  442.  22  A'.  £. 
Rep.  356.  26  A'.  V.  S.  R.  504 ;  affirming  52 
Huniw,  21  N.  Y.S.  R.  444. 

City  passenger  railways  are  included 
within  the  term  "  railroads,"  employed  in 
the  act  of  May  16,  1861,  and  the  provisions 
of  said  act  relating  to  merger  apply  to  said 
railways.  Hestonville.  M.  «S-  F.  Pass.  R.  Co. 
V.  Philiuielphiiu  89  Pa.  St.  210.— yuoTEl) 
IN  Millvalc  V.  livergreen  R.  Co.,  46  Am.  & 
Eng.  R.Cas.  219,  131  Fa.  St.  i. 

8.  Statu <  ^  vulidatiiii;  Irregular 
coiiMolidatii  ..—Where  the  charter  re- 
serves the  rij^  it  of  amendment  a  statute 
validating  an  unauthorized  consolidation  of 
the  company  with  another  company  is 
elTertual  for  that  purpose,  and  will  be 
deemed  to  be  an  amendment  o(  the  charter. 
liishop  V.  Ihrtineni,  28  Conn.  289. 

In  such  a  case  neither  the  assent  of  the 
stockholders  nor  any  action  by  them  or  the 
directors  is  essential  to  effect  the  consolida- 
tion.   lUshop  V.  Ihiu'nerif,  38  Conn.  289. 

Ry  the  act  of  Telmiary  14,  1857,  confirm- 
ing the  consolidation  before  then  entered 
into  between  the  Savannah  Branch  rail- 
road conipany  and  the  Kfcine  and  Missis- 
sippi railroad  company,  the  corporate  body 
which  was  organized  in  accordance  withtlie 
act  of  consolidation  became  legal,  noiwlth- 
Rtanding  such  organization  may  have  been 
irregular.    Mitchell  v.  Deeds,  49  ///.  416. 

And  where  a  party,  prior  to  the  passage 


of  the  act  of  1857,  executed  and  delivered 
to  the"  Racine  and  Mississippi  railroad  com- 
pany," the  corporation  organized  undei 
such  act  of  consolidation,  his  jiromissory 
note,  and  which  was  afterwards,  and  before 
its  maturity,  assigned  by  the  company, 
through  its  president — held,  in  an  action 
upon  sucii  note  by  the  assignee  against  the 
maker,  that  the  defendant,  by  executing  his 
note  to  the  company,  thereby  admitted  its 
corporate  existence,  and  in  order  to  avoid 
its  payment  for  the  want  of  a  party  with 
whom  to  contract,  he  must  prove  that  no 
such  body  existed  in  fict.  Mitchell  v. 
Deeds,  49  ///.  416. 

The  act  of  the  Illii.ois  legislature  of  Feb. 
16,  1865,  is  a  legislative  recognition  of  the 
existence  of  the  Chicago  &  (i.  V..  R.  Co.  as 
consolidated  with  the  Columbus,  C.  &  I.  C. 
R.  Co.  and  others,  of  the  name  taken  by  the 
con.solidaled  company,  and  its  right  to  con- 
struct a  railroad  within  the  city  of  Chicago, 
McAuley  v.  Colinnhiis,  C.  &*  I.  C.  R.  Co.,  83 
///.  348. 

2.  Proceedings  to  Effect  Consolidation, 

f>.  Ill  Keiicral.*— In  Michigan,  an  elec- 
tion of  a  board  of  directors  of  a  consoli- 
dated corporation  is  by  statute  (Comp.  L. 
1857,  §  1996)  clearly  mad.^  1  condition  pre- 
cedent to  its  acquiring  t'v  .;,'hts  and  fran- 
chises of  the  original  corporations.  Mans- 
field, C.  &*  /-.  M.  R.  Co.  V.  Drinker,  30 
Mich.  1 24.  Sec  also  Tuttle  v.  Michigan  A. 
L.  R.  Co.,  35  Mich.  247,  \lAm.  Ry.  Rtp. 
406. 

Where  the  statute  and  the  vote  of  the 
electors  taken  together  authorize  subscrip- 
tion to  a  railroad  and  the  issue  of  bonds  to 
a  consolidated  corporation,  no  formal  order 
by  the  county  court  to  do  those  acts  is 
necessary.  Livingston  County  v.  Eirst  A'at. 
Bank,  128  U.  S.  102,  9  Sup.  Ct.  Rep.  18. 

It  was  proposed  to  consolidate  three  rail- 
way companies,  the  funds  necessary  to  be 
raised  by  subscription  of  the  stockholders 
therein,  and  it  was  doubtful  whether  one  of 
the  companies  could  obtain  the  consent  of 
the  legislature.  It  was  arranged  that  the 
other  two  should  consolidate  at  all  events, 
of  which  facts  subscribers  were  awaie.  The 
first  call  for  snbscri|)tions  stated  that  it  was 
for  the  extension  of  one  of  the  two  roads 


*  I'liiiripli's  <i(  the  law  nf  (■()us<ili(laiion  nf  rail- 
rond  cotnpanies,  lee  note,  8  Am.  &  Eno.  R.  Cas. 
O47. 
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which  were  to  consolidate  at  all  event-s,  and 
"  for  other  purposes. "  Thereafter  the  en- 
tire suhscriptiori  was  paid  in,  and  a  com- 
mittee appointed  to  receive  and  disburse 
funds.  //<•/</,  that  an  advance  by  this  com- 
mittee to  the  company,  whose  right  to  con- 
solidate was  doubtful,  for  the  purpose  of 
alTcctiny  such  consolidation,  was  author- 
ized, though  the  consent  of  the  legislature 
to  the  entry  by  that  company  into  the  com- 
bination was  never  obtained.  Gould  v. 
Saiiey,  5  ;V.  Y.  Sitf'P.  928. 

10.  M<^etiii(;H  oi  direotorM  nnd 
stot'klioldcrs.— Notice  by  the  secretary 
of  each  railroad  company  of  a  meeting  of 
its  stockholders,  to  sanction  the  agreement 
of  the  directors  oi  tlie  two  companies  for 
consolidation,  need  only  be  publisiicd  in 
the  counties  through  which  his  company's 
road  runs.  IVells  v.  Kodgers,  60  Mich.  525, 
27  .V.  W.  AVfi.Gji. 

Where  an  agreement  for  the  consolida- 
tion of  two  companies,  under  section  2445, 
Com|).  Laws  1871,  was  dated  ^n'ot  to  the 
meeting  of  the  directors  of  (»u-  of  said  com- 
panies, at  which  its  president  was  authorized 
to  sign  said  agreement,  but  tiie  record  dis- 
closes that  it  was  not  signed  and  sealed  by 
such  president  until  a//i^r  such  njceting, 
the  prior  dating  docs  not  affect  the  validity 
of  the  agreement.  HW/s  v.  Koiigers,  60 
Mii/i.  525,  27  N.  IV.  Kep.  671. 

Where  the  record  shows  that  a  majority 
of  the  directors  (being  a  quorum)  were  pres- 
ent at  a  meeting  held  to  act  upon  the  pro- 
posed consolidation  with  another  company, 
and  all  voted  to  enter  into  the  statutory 
agreement  therefor,  and  the  record  fails  to 
show  the  giving  of  any  notice  to  the  absent 
directors  of  the  meeting,  but  it  does  not  ap- 
pear atrirmatively  that  such  iintico  was  not 
given,  the  law  will  presume  that  the  proper 
notice  was  given,  and  the  burden  of  proof 
is  upon  those  who  deny  the  regularity  of 
the  meeting  for  want  of  notice,  to  prove 
that  notice  was  not  given.  Wells  v.  Nodf;- 
trs,  rw  Miili.  525,  27  A'    W.  A',/).  671. 

When:  the  statute  (Comp.  Laws  1871,  § 
2445)  does  not  rcfpiire  a  notice  to  be  given 
to  the  directors  of  a  railroad  company  of  a 
meeting  of  the  board  to  act  upon  a  pro- 
posed agreement  for  i-onsolidation,  and  it 
is  not  shown  that  the  articles  of  association 
or  by  laws  of  the  ( onipaiiy  provided  for  the 
manner  of  such  iiolire,  or  that  any  should 
be  given,  a  meeting  of  tlie  majorily  of  the 
directors,  being  ay«w««/,  held  without  such 


notice,  and  their  unanimous  vote  in  favor 
of  executing  the  consolidation  agreement, 
is  valid.  Wells  v.  Kodgers,  60  Mich.  525, 
27  A'.  W.  Ktp.(yi\. 

Absence  of  evidence  to  show  that  each  of 
the  companies  consolidated  filed  with  the 
secretary  of  siate  a  resolution  passed  by  a 
majority  of  it :  stockholders,  acce|)ting  the 
provisions  of  the  statute  permitting  the 
ccnsolidation,  anu  absence  of  evidence  of 
separate  meetings  of  the  stockholders,  ex- 
cept so  far  as  such  meetings  may  be  implied 
from  the  certified  copy  of  the  articles  of 
agreement  of  consolidation  filed  in  the  sec- 
retary of  state's  office,  will  not  render  void 
a  consolidation  otherwise  valid.  Leaven- 
worth Counfy  V.  Chicago.  K,  I.  &^  P.  A".  Co., 
22  Am.  il~  l-»g-  A'.  Ciis.  61,  25  Afd.  Rep.  219. 

1  1.  Grounds  ot'o|i|ioHitiuii—lti);IitH 
of  boiidlioldcrs.— One  who  holds  bonds 
in  one  of  the  companies  consolidated,  giv- 
ing him  the  right  to  convert  them  at  any 
time  before  maturitv  into  certificates  of 
capital  stock,  cannot  by  the  consolidation, 
be  deprived  of  that  privilege  until  he  has 
had  a  fair  opportunity,  after  notice  of  the 
contemplated  consolidation,  to  effect  such 
conversion.  Kosenkrans  v.  Lafayette,  />'. 
&•  M.  R.  Co.,  16  Am.  ^  ling.  R.  Cas.  483, 
18  Led.  Rep.  513. 

Power  given  by  statute  to  the  holders  of 
bonds  issued  by  a  certain  railroad  company, 
to  vote  in  the  electio.i  of  directors  of  the 
company,  must  be  conlined  to  the  express 
pf)wer  given,  and  cannot  be  extended  to  en- 
title the  bondholder  to  vote  upon  the  con- 
solidation of  the  Company  with  another, 
under  the  New  York  act  of  1869,  in  force 
at  the  time  such  bonds  were  authorized  and 
issued,  since  such  act  does  not  contemplate 
the  complete  rlissol.ition  of  tlie  companies 
conscjiiiiated,  but  expressly  provides  that 
the  olil  corporation  shall  continue  in  exist- 
ence to  preserve  the  rights  of  al!  creditors. 
/lart  V,  ( )g  den  slut  rg  l.'"  J    C.  R.  Co.,  23  i\'. 

1'.  Sit  pp.  639, 69  //"//«  (A',  y.)  378, 52  A',  y 

S.  R.  799. 

The  consolidation  of  two  railroad  com- 
jmnies  forming  a  conni'ciing  line  will  n.)t  hi- 
enjoined  at  the  instance  of  homlholders  "f 
one  of  them  entitled  to  he  paid  from  the  in- 
come of  the  road,  on  the  ground  of  iiii- 
possihilily  of  ascertaining  the  net  earnings, 
since  the  consolirlallon  will  not  confuse  the 
data  by  which  the  net  earnings  o'  Mie  rc- 
8|>cctive  roads  are  determined,  .'iarl  v. 
Vgdensbtng  .3-  /..  C.  R,  Co.,  23  A',   K,  Supp. 
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639.  69  Hun  (N.  Y.)  378,  52  A\  Y.  S.   A'. 

12.  Ri{;lit8  of  ilisMCiitiiif;  8tock- 
liolderM. — A  legislature  may  empower  rail- 
roads to  consolidate,  l)ut  it  cannot  compel 
a  minority  stockholder  to  transfer  his  stock 
because  a  ii'  ijority  of  the  stockholders  have 
votid  in  '  wr  of  the  consolidation.  Clfur- 
u\it.,  V.  Meredith,  i   Wall.  {U.  S.)  25. 

Where  the  charters  of  the  companies 
seeking  consolidation  do  not  provide  there- 
for, the  consent  of  all  the  stockholders  must 
be  obtained.  In  in.  i  rase  one  dissenting 
stockholder  may  have  an  injunction  against 
the  consolidation.  Afoivrey  v.  Ittdiami/>o/is 
&*  C.  A'.  Co.,  4  Jilss.  (U.  S.)  78.  Intcrua- 
tioihil ir*  G.  y  P  Co.  v.  Jitcmond,  4  Am. 
i^  Ell);.  A'.  ■  Hi.  >>>%  53  Te.r.  96. 

Where  the  ^'  u:  by  an  act  of  the  legisla- 
ture authorizes  two  companies  to  consoli- 
date, such  consolidation,  while  not  voirl, 
even  if  against  the  consent  of  a  stockhokler, 
discharges  him  from  his  subscription.  A/c- 
Cray  v.  Junction  A'.  Co.,  9  /nd.  358.— Dis- 
TiNUUisHKD  IN  Bish  V.  Johnson,  21  Ind. 
299.  FoLLOWKi)  IN  Booe  7'.  Junction  U, 
Co.,  10  Ind.  93;  Martin  v.  Junction  R.  Co., 
12  Ind.  605;  Marks  v.  Junction  R.  Co.,  13 

Ind.  387. 

Those  stockholders  in  the  old  who  do  not 
enter  the  new  corporation,  are  entitled  to 
uiihdravv  their  shares,  and  may  enjoin  till 
they  are  secured.   State  v.  /iailey,  16  Ind.  46. 

A  subscriber  to  the  stock  of  a  railroad 
company,  in  a  suit  against  him  to  enforce 
the  collection  of  assessments  by  a  new  com- 
piiiiy.  foimed  by  consolidation  with  another 
company  of  the  company  he  conlractev  »vith, 
may  question  the  v.didity  of  the  consolida- 
tion proceedings,  wherein  he  took  no  part, 
ami  is  not  precluded  by  the  fact  that  such 
|)r()(icdings  were  snlhcieni  to  make  the  new 
company  a  (orporaiion  dc  facto.  No  change 
ill  tlie  corporation,  violating  any  of  the  sub- 
stantial statutory  Conditions,  can  bind  a  dis- 
senting stockholder.  Tuttlf  v.  .Michi^^an  A. 
I..  A'.  Co.  35  Mich,  lii,-;,  15  .,•/;//.  Ry.  AV/.  406. 

In  1  {  an<l  1869  the  New  Jersey  Western 
rullro.'K'  lonipany,  acting  under  le.uislalive 
nu»''.  >rity,  constructe<l  parts  of  a  railroad  in 
this  st.ite,  and  the  complainants  and  others 
subscribed  and  paid  for  its  stock.  In  1.S70 
It  w.is  consolidated  with  other  railroads, 
l)uilt  or  to  be  built,  by  an  act  authorizing 
C'impensation  to  such  stockholders  of  the 
Nrw  [ciscy  Western  as  were  dissatisfied 
llicnwitli.  A  mortgage,  covering  all  the 
3  U.  R.  U~6. 


property  of  the  consolidated  roads,  was 
given,  and  the  legality  of  the  consolida- 
tion recognized  by  subsequent  legislation. 
Against  some  of  the  defendants  there  ap- 
peared to  be  some  grounds  for  applying  for 
relief.  Held,  that  it  could  not  be  satisfacto- 
rily determined,  on  the  statements  of  the 
bill,  whether  the  complainants  had,  by  acqui- 
escence, lost  their  rights  as  stockholders ; 
and  the  demurrer,  being  too  general,  was 
overruled.  Ho.xscy  v.  Aito  Jersey  Midland 
A\  Co.,  33  A',  y.  AV-  119- 

1«'<.  CuiiHC'iitiiit;  Nto(>1klioIflcr.s  ch- 
tiippcMi. — Where  a  consolidation  is  ellected 
under  an  unauthorized  amendment  to  the 
charter, stockholders  consenting  to  the  con- 
solidation arc  estopped  to  question  the 
amendment.  Deaderick  v.  Wilson,  8  Da.xt. 
( 'I'din.)  loS. 

14.  l*riu'«>c«liiif;H  not  opoii  to  coI« 
latoral  attiifk.-  After  a  railroad  com- 
pany has  been  merged  by  consolidation  in 
another  railroad  company,  and  such  new 
corporation  is  transacting  and  carrying  on 
business,  and  Is  a  de  facto  corporation,  the 
e-xistence  of  the  corporation  can  only  be  at- 
tacked in  a  direct  proceeding  brought  for 
thi'.t  purpose.  Such  a  matter  will  not  be  in- 
qtiircd  into  collaterally.  Chicago,  A'.  &^  W, 
/.  Co.  V.  Coni'rs  of  Stafford  County,  36  A'an. 
\l\,  12  Pac  Kep,  593.— Dl.sTlNc.uisiiiNG 
State  ex  rcl.  v.  Com'rs  of  Nemaha  County, 
10  Kan.  5r)y.--F()l,L()WKi)  IN  Southern  Kan. 
iS:  P.  R.  Co.  V.  Towner,  41  Kan.  72,  21  Pac 
Rep.  221. 

Where  several  railway  companies  have 
entered  into  articles  of  agreemeiit  for  con- 
solidation, antl  have  observed  the  forms  of 
the  statute  in  such  organization,  and  filed 
the  articles  of  agreement  with  the  secretary 
of  state,  and  the  consolidated  company  has 
for  a  coiisider.thle  time  issumed  to  be  and 
to  act  as  a  cor|>oration,  an  iiupiiry  into  the 
invalidity  or  non-e.xistence  of  the  consolida- 
tion I  an  only  be  brought  by  the  ()ropi'r 
prosecuting  ollici-r  in  the  name  of  the  state. 
Atchison,  T.  &^  S.  I'.  A',  ti'.  v.  Sitiiiiier 
County  Com'rs,   51    A'an.  617,   33  J'iU.  l\c/>. 

15.  roiiHtriK'tioii  and  I'd'cct  olar- 
(U'h'N   of    (■oiisolidati4iii.— Where    two 

companies  of  dilTerent  states  contract  for 
the  joint  management  by  one  of  them  of  the 
businc'is  common  to  both  of  iliein,  the  re- 
ceipts and  "xpenses  to  be  divided,  this  does 
not  Will  rant  tlie  active  <'ompany  in  ()iirclias- 
iiig,  at  the  joint  expense,  the  control  of  a 
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rival  line,  without  the  assent  of  the  stock- 
holders of  the  otluT  company.  X(u/iita  &* 
L.  h'.  Corp.  V.  lii'sioi,  £  -  /',.  A'.  Corp.,i,2  Am, 
&»  /;««,'.  A'.  Cits.  688,  136  6'.  i".  356.  10  Sufi. 
Ct.  Kip.  1004. 

In  California,  under  the  act  of  1861  and 
Civ.  Code,  g  473,  the  articles  of  consolida- 
tion constitute  new  articles  of  incorpora- 
tion, and  the  persons  therein  named  as 
directors  are  to  act  as  directors  until  their 
successors  arc  elected.  California  Southirn 
R.  Co.  V.  Soulltern  I'ac.  A'.  Co.,  20  ,/;//.  &* 
Eiig.  R.  Cas.  309.  67  Cal.  59,  7  Vac.  Kip.  123. 
Ill  a  consolidation  a>i;reement  between 
raii'Oiid  coin|)anies,  pursuant  to  which  a 
committee  was  aiipointed  to  disburse  a  fun(. 
subscribed  by  stockholders  in  the  construc- 
tion of  the  road,  so  as  to  form  a  continu(jus 
line,  "and  for  other  purposes,"  tiie  words 
quoted  do  not  empower  the  committee  to 
(iispose  of  the  funds  in  any  manner  they 
may  sec  fit,  but  only  for  purposes  of  con- 
struction, completion,  and  equipment  of  the 
t.^ntinuous  line.  Gould  v.  Siiiiy,  31  X,  V. 
..'.  /•'.  729,  9  N.  Y,  Sufip.  818:  viodifyittg  5 
".   1    Supp.  928. 

1*<!.  (JoiiMolidatioM  l>y  i>iireliasc  of 
Htu«'k  of  aiiotluM'  corporatioii.  —  A 
rai'r^vid  company  havinfj;  power  to  consol- 
idiite  r.,th  connecting  or  intersecting  lines 
may  under  the  statute,  with  a  view  to  ac- 
( (?>'o;)lisliing  such  consolidation  and  carrying 
out  the  object  for  which  it  was  created,  pur- 
chase the  slock  of  such  other  roads.  Hill 
V.  Nishct,  100  I  ltd.  341.  Tod  V.  Kentucky 
U.  Land  Co.,  57  Fed.  Kep.  47.— Applying 
Branch  v.  Icsup,  106  U.  S,  468,  1  Sup.  Ct. 
Rep.  495. 

One  railroad  corporation  is  not  neces- 
sarily merged  in  another  so  as  to  make  a 
debt  of  the  former  the  debt  of  the  latter, 
by  reason  of  the  fact  that  the  first  company 
w.(s  organized  merely  as  a  speculation  and 
its  slock  sold  out  to  the  stockholders  of  the 
last  company,  both  companies  having  the 
came  odicers.  St.  Louis,  }V.  &•  W.  K.  Co. 
V.  Kits,  1 1  ///«.  iSm  JCni,',  K.  Cas.  35,  30  A'an. 
30,  I  /'ac.  Kep.  27. 

Where  one  company  is  authorized  to  ac- 
quire the  property  and  franchisesof  another 
without  consolidation  with  it,  suoh  a  pur- 
chase, at  execution  s.ilc,  does  not  estop  it 
from  denying  the  fact  of  consoliflation. 
OhI/,  C.  &"  S.  F.  K.  Co.  V.  AW.'.//,  38  Am. 
&>  K%'.  K.  Cas.  503,  73  Tex.  334,  11  S.  I!'. 
Kep.  342. 
Railroad   C()mj)anic9  were  by  legislative 


authority  authorized  to  consolidate  their 
capital  stock,  and  by  a  supplemental  act 
one  of  them,  which  had  then  mortgaged  its 
after-acquired  property,  was  authorized,  in 
lieu  of  consolidation  of  capital  stock,  to 
purchase  the  stock  of  the  oilier  company. 
The  purchase,  sale,  and  delivery  of  the 
stock  was  actually  made  for  the  purpose  f)f 
consolidation,  and  an  actual  consolidation 
of  the  roads  was  made  and  completely  rec- 
ognized. //(•/</,  that  the  purchase,  sale,  and 
delivery  of  the  capital  stock  was  a  consol- 
idation in  accordance  v.  ith  the  provisions 
of  the  actf,  and  that  the  covenant  for 
further  assurance,  as  to  such  after-acquired 
property  contained  in  the  mortgage,  would 
be  sj)ecifica!'v'enf()rcefl.  William son\. New 
Jersey  Soul  hern  K.  Co.,  26  A'.  /,  Eq.  398. 

1 7.  Ccrtlllcati'— llcHldi'iice  of  <ll- 
reotor.t  of  now  fooipaiiy.— A  certificate 
made  by  the  directors  of  consolidating  r'lil- 
road  companies,  under  Ohio  Rev.  St.  ji  3381, 
which  fails  to  show  any  place  of  residence 
of  the  directoi's  of  the  new  company  is 
fatally  defective.  State  v.  Vauderldli,  8 
Am.  (S"*  Fn/r.  K,  Cas.  657,  37  0/iio  St.  590. 

18.  Uvcordiiit;  and  filing*— Where 
the  statute  requires  the  certificate  of  con- 
solidation to  be  filed  in  the  office  of  the 
secretary  of  state,  it  need  not  be  recorded 
in  the  records  of  the  town.  New  Vori'  &* 
A'.  E.  K.  Co.  V.  New  York,  N.  H,  &*  H.  K, 
Co.,  25  Am.  &>  Eng,  K.  Cas.  215,  52  Conn. 

274. 

The  filing  of  a  duplicate  of  the  consol- 
idation agreement  in  the  office  of  the  secre- 
tary of  state,  after  being  duly  made  and 
submitted  to  the  stock  holders  and  confirmed 
by  them,  is  by  the  statute  (Conip.  L.  1857,  § 
'995)  niade  a  condition  precedent  to  a  mer- 
ger of  the  original  coifiorations,  and  there 
can  be  no  valid  action  as  a  consolidated 
corporation  until  after  that  is  done;  and 
any  attempted  election  of  directors  of  the 
consolidated  co-poration  before  that,  is 
without  warratit  and  ineffectual.  Mans- 
field, C.  <S-  L.  M.  K.  Co.  v.  Drinker,  30 
Mich.  124, 

A  company  formed  by  the  consolidation 
of  two  or  more  corporations  cannoi,  under 
Mich.  Comp.  Laws,  ^  3347,  make  valid  as- 
sessments upon  subscriptions  to  the  stock 
of  one  of  the  original  corporations  before 
the  consolidation  papers  arc  filed  in  the 
(ifliie  of  the  serritarv  of  slate;  the  statuce 
is  the  only  source  of  the  corporate  existence 
of  the  consolidated  company,  and  its  coiuli- 
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tions  are  imperative.  Peninsular  R.  Co,  v. 
Tlhirp,  28  Mich.  506.  • 

The  provision  of  the  Missouri  act  of 
1870,  that  "lu'fore  any  railroad  companies 
shall  consolidate  their  roads  under  the  pro- 
visions of  this  act  they  shall  each  file  with 
the  secretary  of  state  a  resolution  accepting 
the  provisions  thereof,"  is  merely  directory ; 
and  where  two  railroads,  which,  when  con- 
nected, form  a  continuous  line,  have  com- 
plied with  the  other  jirovisions  of  the  act, 
the  cons<<lidation  is  valid,  although  they 
have  failed  to  file  the  resolution  with  the 
sccref.iry  of  statt.  Leaviitworth  County 
Coiu'rs  V.  C/iiiiigo,  '..  I.  &*  P.  R.  Co.,  43 
Am.  &*  Kn};.  R.  Cas.  485.  ij.j  U.  S.  688.  10 
>up.  Ct.  Rip.  708. 

Wh  re  a  statute  lej.ves  it  optional  with 
t'.vo  c  jinpanies  10  consolidate  or  not,  und 
one  company  conveys  to  llie  other  its 
property,  ri^jhts.  and  franchises,  failure  to 
tile  with  the  secretary  of  state  a  certificate 
rofpiired  by  \.\\<i.  act  in  case  of  consolidation 
will  not  affect  the  validity  of  the  convey- 
ance. Atlantic  &*  P.  R.  Co.  v.  .SV.  Louis,  (A 
Mo.  228 ;  rc^icrsini^  3  Mo.  App.  315. 

Artie  los  o'  LODSolidation  of  railroad  cor- 
porations are  not  isqt  ired  to  be  recorded  in 
the  county  clerk's  office,  but  a  duplicate  of 
the  agreement  must  be  tiled  with  the  secre- 
tary of  state.  Tycster  v.  .Missouri  Pac.  R. 
Co.,  2,1  A'vl>.  171.  49 /V.  ff.  Rep.  1 1 10. 

After  the  consolidation  of  two  railroads 
is  completed  by  filing;  a  certificate  with  the 
secretary  of  state,  the  new  corporation 
thereby  created  can  succeed  to  the  rijjiits. 
powers,  and  franchises  of  the  original  cor- 
poration only  by  operation  of  the  statute, 
which  provides  for  such  succession  only 
ujjon  the  election  of  the  first  board  of  di- 
rectors of  the  new  corjioration  ;  and  such 
election  is  nor  authorized  by  the  statute  be- 
fore consoli<lation  hasbeenconsummated  by 
tiliii),'  the  certificate.  Mansfiehl,  C,  iS-»  L. 
M.  R.  Co.  v.  Jirown,  ihOliio  St.  223.  i^iAnt. 
Ry.  R)p.  341.— Foi.i.owiNti  Shields  VA  State, 
26  Ohio  St.  86. 

Filing  in  the  office  of  the  secretary  of  the 
coninionwealth  the  certificate  of  consolida- 
tion of  certain  railroad  companies,  under 
the  act  of  March  24,  i8fJ5,  constituted  the 
one  company  thus  created  a  \v^a\  corpora- 
tion in  I'ennsylvania.  Coin>nom(Uiilth  v. 
Atlantic  Cr^  u.  IV.  R.  Co.,  53  Pa.  .St.  i). 

It  being  proved  that  the  certifKate  »v;ih 
deposited  with  the  sern'tiiry  of  the  corii- 
innnwcalth  in  his  ollice,  the  presumption  is 


that  he  hied  the  same  of  record,  and  that 
it  remains  of  record  there.  Commonivealtli 
v.  Atlantic  &*  G.  II'.  R.  Co.,  53  J'a.  St.  9. 

UK  l*ayiii(>iit  of  lee  to  secretary 
of  Mtate. — Section  i48rt.Oiiio  Kev.  St..  as 
emended  Feb.  12.  1889  (86  Ohio  Laws  33), 
requiring  the  payment  of  a  fee  to  the  sec- 
retary of  state  for  the  filing  of  articles  of 
agreement  of  incorporation,  and  also  of 
consolidation,  proportioned  to  the  author- 
ized capital  stock  of  the  company,  is  a  valid 
law,  and  applies  to  articles  of  agreement  of 
consolidation  between  an  Ohio  company 
and  a  company  or  companies  of  another 
state,  as  well  as  to  articles  of  consolidation 
between  Ohio  companies  only.  ^Islilcy  v. 
y\'yan.  49  Oliio  St.  504,  31  A'.  K.  Rep.  721.— 
yL(rn.N(;  Monroe  Sav.  Bank  v.  Kochesier, 
37  N.  Y.  365. 

20.  I*roof  of  eoiisolidntioii.  — In  a 
suit  against  a  cons<jlidated  railway  upon 
promissory  notes  given  by  one  of  the  orig- 
inal companies,  copies  of  the  articles  of  con- 
solidation on  file  in  the  office  of  the  secre- 
tary of  state,  duly  certified  by  the  secretary, 
and  authenticated  by  his  seal  of  office,  are 
competent  evidence  *  prove  the  consolida- 
tion, the  same  as  the  original  articles  would 
be.  Columbus,  C.  6^  /.  C.  R.  Co.  v.  SAidntore, 
69  III.  566. 

I'roof  of  a  statute  chartering  a  corpora- 
tion under  a  particular  name,  and  of  other 
statutes  authorizing  the  corporation  to  do 
particular  acts,  and  the  act  of  the  railroad 
commissioners  approving  the  consolidation 
of  the  cor|)oraiion  with  anoilu-r  corpora- 
tion, in  pursuance  of  an  authority  cf)nferred 
upon  them  by  statute,  will  warrant  a  finding 
of  the  <'xistence  of  the  corporation,  and  of 
its  ownersliip  of  property  which  it  employs 
in  exercising  its  franchise.  Coninioni><ealtli 
V.  Carroll,  145  Mass.  403,  14  A'.  A".  Rep.  <')i8. 

The  provision  of  the  Missouri  act  of  1870. 
that  "  a  certified  copy  of  such  articles  of 
agreement  (for  consolidation)  ♦  ♦  ♦  shall 
be  filed  with  the  secretary  of  state  when  the 
consolidation  shall  be  deemed  duly  con- 
summated, and  a  certified  copy  from  the 
office  of  the  secretary  of  state  shall  be 
deemed  conclusive  eviilcnce  thereof."  m.il.es 
such  certified  copy  conrlusive  I'vidrnce  of 
the  validity  of  tin-  consolidation  in  any  col- 
lateral |)roccednig.  /.eavemvortli  County 
Cofn'rs  V.  CMicaiiK.  A'.  /.  (S-  /'.  A'.  Cl'..  43 
An(.  C-  AV-  />'•  '<'■«•  ■l'<5.  '34  '"■  •^'•688,  10 
Sitp.  Ct.  Nep.  70S. 

The  oral  testimony  of  the  attorney  of  dr 
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fcndant  railway  company,  given  /or  tiie 
plaintiff,  and  to  the  effect  tliat  the  defend- 
ant and  anotirer  railroad  corporation  liad 
been  consolidaced,  is  sufficient  to  establish 
such  consolidation,  in  tiic  absence  of  objec- 
ticn  to  its  coiupetency.  h'int'on  v.  Kansas 
City.  Ft.  .V.  &'  M.  R.  Co.,  39  Mo.  App.  3S2.— 
DisTlNOUlsiiiNU  Ferris  j.  St.  Louis  <S  H. 
R.  Co..  30  Mo.  App.  122. 

21.  Aniulpiiiiutioii  under  English 
statiitt'S.— Wliere  an  act  of  parliament 
amalj;'amating  two  railway  companies  has 
provided  sufficient  machinery  by  means  of 
arbitration  to  settle  the  accounts  between 
two  classes  of  shareholders,  the  court  will 
not  interfere,  Vool  v.  Great  Westt-rn  K. 
Co.,  39  L.y.  C/t.  562,  18  W.  A\  825,  22  L.  T. 
78,. 

Where  by  private  act  of  parliament  three 
railway  companies  arc  consolidated  into 
one,  but  the  act  is  not  to  take  effect  unless 
the  commissioners  of  railways  have  certified 
that  half  the  capital  has  been  paid  up,  one 
who  furnishes  the  company  with  oil  for  its 
carriages,  under  orders  no*,  under  seal,  may 
recover  in  an  action  for  goods  sold,  without 
proof  that  the  railway  commissioners  had 
certified.  Denton  v.  East  Anglian  R.  Co.,  3 
C.  £-  A',  16. 

Where  a  subscriber's  agreement  of  two 
railway  com|)anics  empowered  the  respect- 
ive directors  to  amalgamate  the  under- 
takings, and  the  directors  of  the  two  com- 
panies agree  to  amalgamate  and  to  form  a 
united  company,  and  this  agreement  is  car- 
ried intoeffect  by  resolutions  made  at  board 
meetings,  and  by  a  deed  executed  by  a  com- 
petent number  of  directors  of  each  com- 
pany, the  amalgam.'ition  was  authorized 
and  the  powers  were  effectively  excrrised. 
Cork  Sf*  Y.  R.  Co.  v.  Paler  son.  18  C  li.  414. 
Although  the  directors  of  two  railway 
companies  (most  of  the  directors  of  the  two 
companies  being  th'.-  same)  possess  the 
power  of  amalgamation,  yei  a  resolution  of 
the  directors  of  one  company,  stating  on 
what  terms  the  holders  of  the  stoi  k  of  the 
other  company  should  br  entitled  to  cor 
tilicatcs  in  the  joint  ciMnpany.  is  not  an  ex- 
ercise of  nucli  power,  Mi./Iih,/  C.  IV.  R. 
Co.  v.  /, (•(•://,  3  //.  /.  ('.IX.  87:. 

Where  a  r;iiUv,iv  i Dinpany,  the  directors 
of  which  liarc  provisionally  rek;.Hiered  iin- 
othcr  company,  liaving  pniciically  the  »an)c 
directors,  applies  in  its  own  name  to  par- 
lian'rnt  for  an  ai  i  to  make  a  r.iihvay,  which 
sucli   second   company  was  authorized    to 


construct,  and  an  act  is  passed  upon  this 
petition  giving  authority  to  make  a  part  of 
such  railway,  and  giving  the  directors  power 
to  raise  the  necessary  sums  by  '•  contribu- 
tions among  themselves  or  by  the  admission 
of  other  parties,"  such  act  docs  not  amal- 
gamate the  two  companies.  MtdlandG.  IV, 
R.  Co.  v.  Leee/t,  3  //.  /.,  Cas.  872. 

II.  EFFECT  OF  CONSOLIDATION. 

I.  /«  Genera/. 

22.  Powers  «>f'  tlio  ooiiHolidatcd 
coiiiiMiiiy,  KC'iH'rallj-.*— All  powers  vest- 
ed in  the  consolidating  companies  arc  con- 
ferred by  the  consolidation  upon  the  new 
company,  which  takes  the  name  of  the  con- 
solidated company.  Robertson  v,  Rockford, 
21  ///.  451, 

2.'l.  How  far  a  new  corporation  is 
orej<ie«l.t — Usually  the  effect  of  consolida- 
tion is  to  extinguish  the  old  companies  and 
constitute  them  one  new  company.  Ridg- 
UHiyv.  Grtmiold,  i  MeCrarj  \U.  S.)  151. 

Corporations  can  only  consolidate  with 
the  consent  of  the  legislature ;  and  when  a 
consolidation  is  thus  effected  it  amounts  to 
the  surrender  of  the  old  charters  and  the 
formation  of  a  new  corporation  out  of  such 
portions  of  the  old  as  enter  into  the  new. 
State  V,  R^t7ey.  16  /nd.  46.— Rkvikwino 
Lauman  ?•,  Lebanon  Valley  R,  Co,.  30  Pa. 
St,  42,— ,)/( JA;//<i<i  V.  Morrison.  16  Ind.  172. 
State  <  I  ret.  v.  Keokuk &*  If.  R.  Co.,  41  A»i. 
&*  Knjf.  R.  Cas.  694,  99  Mo.  30,  6  /,.  R.  .1. 
222,  1 2  S.  II '.  Re/t.  29a  C/ieraw  &*  S.  R.  Co. 
V,  Com'rs  0/  Anson,  17  Am.  &^  Kni^,  R.  Cas. 
431,  88  A'.  Car.  519.  S/iie/ds  v,  Oiio.  95 
U.  S.  319,  — DisriNCUlsiiKi)  IN  State  7'. 
Nashville, C,  &  St,  L,  K.Co,.  12  Lea(Tenn.) 
583.     OuoiKi)   IN    Ruggles  V.   I'eople,  91 

111.  25f), 

Hy  the  act  of  August,  1072,  consolidating 
tln'  Macon  &  Western  Railroail  Co,  with 
the  Central  R.  &  l)ankii>.<r  Co.,  a  new  cor- 
poration was  formed  liavini;  ilie  same  privi- 
leges and  immunities  secured  to  these  com- 
panies by  their  former  chatters,  but  subject 
to  the  right  of  llie  state  to  willidiaw  or 
modify  the  new  dim  liise  granted.  Central 
R.&'  li.  Co.  V.  State,  54  f,',r4<)i.  OisilN- 
uui'  iiiNO  Mechanics'  Hunk  i',  lUaid  37  Cj  1 
401. 


*  C>>n»(ili(lalii)n  (if  corpciraliKHH,  iind  IIn  rfft'cl, 
wp  n.'ies,  3  Am,  &  Kno.  R.  Cas.  57a,  3  L.  H  A. 
435. 

f  I  low  inr  lu  w  lorpnr.ition  Is  rrratcil  liy  cgn- 
xolidiition,  see  note,  15  L.  R,  A.  83. 
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Consolidation  does  not  of  necessity  dis- 
solve the  old  companies  and  create  a  new 
one.  Whether  this,  lakes  place  depends 
upon  the  intent  of  the  legislature  as  mani- 
fested in  the  »ti»tute  permitting  the  consoli- 
dation. (.«.••>•<;/  f\\  &•  B.  Co.  V.  Georgia,  92 
U.  S.  665.— F'-i  .">WKD  IN  Southwestern  R. 
Co.  V.  Georgia,  92  U.  S.  676. 

Tlie  legal  efTect  of  an  agreement  for  con- 
solidation and  of  the  statutes  authorizing 
and  ratifying  it  is  a  judicial  question  for 
the  court  to  determine ;  and  "  in  a  litiga- 
tion involving  the  nature  and  obligations 
of  an  institution  like  this  railroad  company 
[Sclma,  Home,  and  Daitonj,  and  in  which 
the  interests  concerned,  public  and  private, 
are  so  many,  various,  and  important,  it  is 
not  within  »lie  province  of  counsel  or  their 
clients  to  determine  by  agreement  among 
themselves  the  relations,  rights,  and  duties 
which  the  law  makes  consequent  upon  the 
acts  and  transactions  set  forth  and  estab- 
lished." Meyer  w.  Johnston,  8  Am.  &*  Knj,\ 
iV.  C\is.  584,  64  yl/a.  603. 

The  legal  effect  of  the  consolidation  of 
these  railnjad  companies  being  determined 
by  the  provisions  of  the  contract  between 
them  and  of  the  several  statutes  authoriz- 
ing and  ratifying  It,  subsequent  acts  on  the 
part  of  the  board  of  directors  of  the  con- 
soliilated  company,  or  conveyances  executed 
by  tlu'.n.  iiulicating  an  opinion  by  them 
thai  they  were  acting  for  a  new  corpora- 
tion, :annot  affect  the  identity  of  the  cor- 
pori'.tion  or  tlie  legal  rights  and  liabilities 
lesiiiting  from  that  identity.  Meyer  v. 
Je/iHston,  8  Am,  &*  Kng.  A'.  Cits.  584,  64  ///(». 
60  V 

24.  How  far  old  roiii|miil(>H  f<>itHO 
to  »>xiNl.. The  legal  clTfci  of  a  consolida- 
tion of  railroad  companies  is  to  extinguish 
till' ciinsiitucni  companies  and  to  create  a 
new  (orporation,  with  the  properly,  liabil- 
itii's,  anil  sto<klii)ldersof  the  old  comjianies 
which  pass  out  of  existence.  .SV.  Louis,  I. 
M.  L^  .v.  A*.  Co.  V.  lierry,  41  Ark.  509. 
.l/(  )(•>  V.  Johnston,  8  .\m.  »S«  Eng.  A'.  Cits. 
S^^.  f)4  .//<»,  603. 

riii;  original  companies  l.ov-ome  extinct 
and  the  new  company  sumcds  to  the 
ownership  of  the  two  roads,  loKCther  with 
alj  otiiet  property,  efforts,  rights,  and  fran- 
liiisfs  held  or  enjoyed  by  •  iilier  of  ihe  o'd 
eompanies.  and  also  becomes  subject  to  all 
the  li.ii)ilities  anri  l)iird(>ns  r>l  sui  li  old  com- 
I'lnies,  and  each  o(  them,  which  are  im- 
IMsed  by  law.     Peop/e  e.t   re/,  v.  Louin'ilU 


<S-  N.  K.  Co.,  120  ///.  48,  10  N.  E.  Rep.  657. 
Ohio  (5-  M.  R.  Co.  v.  People,  123  ///.  467,  14 
N.  E.  Rep.  874. 

After  consijlldation  a  bill  by  a  stock- 
holder in  one  of  the  old  companies,  upon 
the  theory  that  he  is  still  a  stockholder  in 
such  company,  is  not  maintainable.  Riiig- 
way  v.  Ciriswold,  i  MeCrary  (U.  S.)  151. 

Where  there  is  a  consolidation  of  two 
railroads  by  authority  of  law,  if  there  is 
nothing  to  the  contrary, the  courts  will  pre- 
sume that  the  franchises  and  privileges  of 
each  continue  to  exist  with  respect  to  the 
individual  roads  consolidated.  Ureen  County 
V.  Conness,  15  Am.  &*  Eng.  R.  Cas.  613,  109 
U.  S.  104,  3  Snp.  Cl.  Rep.  69. 

A  consolidation  act  directed  the  com- 
panies to  unite  their  stock,  rights,  pri.i- 
leges,  property,  and  franchises  in  such  a 
way  that  each  shareholder  in  one  of  the  old 
companies  should  be  entitled  to  an  equal 
number  of  shares  of  the  consolidated  com- 
pany, the  new  company  to  assume  all  con- 
tracts of  the  old,  and  its  capital  not  to 
exceed  the  aggregate  capital  of  the  former 
corporations.  J/eiii,  that  this  consolidation 
was  not  a  surrender  of  the  charters  of  the 
ol  i  companies,  nor  did  it  extinguish  them 
or  create  a  new  company;  that  the  con- 
solidated company  acquired  all  rights  and 
immunities  conferred  upon  each  of  the  old 
companies  by  its  original  charter.  Central 
R.  &*  />'.  Co.  V,  O'eorgid.  92  //.  .S',  665. — Al'- 
I'MKi)  IN  Citizens' St.  R.  Co.  7'.  Memphis,  53 
Fed.  Rej).  715.  Rkvikwko  in  Henderson 
7'.  Central  Pass.  R.  Co.,  20  Am.  &  Eng.  R. 
Cas.  542,  21  Fed.  Rep.  358. 

Upon  the  creation  of  the  consolidated 
corporation  the  constituent  corporati<jns  of 
the  different  states  do  not  necessarily  cease 
to  exist,  although  they  lie  dormant,  and 
their  propc.ty,  rights,  powers,  and  fran- 
chises are  possessed  and  exercised  by  the 
new  consolidated  corporations.  Ohi"  &^  M. 
R.  Co.  V.  People,  123  ///.  467,  14  A'.  /:'.  Rep. 
874. 

A  consolidation  is  effected  where,  by  the 
act  of  union,  several  companies  are  "merged 
in  and  constituted  one  body  corporate,"  un- 
der the  name  of  one  of  them,  all  the  com- 
panii's  being  continued  in  existence,  lUnvell 
V.  Xorth  Mo.  R.  Co.,  42  Mo.  63. 

Where,  by  the  express  terms  of  the  stat- 
ute and  consolidation  agreement,  one  of 
two  corporations  is  extinguished  and  the 
other  oi.ly  continued  in  existence,  it  is  not 
a  case  of  mere  consolidation  or  amnlgama- 
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tion.     Powell  v.  Nort/t  Mo.  K.  Co.,  42  Mo. 

63. 

25.  Continuance  of  old  compnnicH 
under  new  name.— The  legislature  may 
require,  as  a  condition  of  tlie  consolidation 
of  two  railroad  companies,  that  the  old 
companies  siiall  not  cease  to  exist,  but  that 
the  new  company  sliall  be  the  old  compa- 
nies with  a  different  name.  Dayw.  IVorces- 
ter,  N.  &*  A'.  A'.  Co.,  46  y//«.  S^  Knf,'.  A'.  Cas. 
324,  151  Mass.  302,  23  A\  E.  Kep.  824. 

The  words  "consolidate,"  "consolidation," 
as  used  in  statutes  authorizing  and  ratifying 
the  union  or  combination  of  several  railroad 
corporations  into  one,  have  not  acquired  a 
recognized  judicial  construction  which  im- 
ports that  all  the  companies  are  dissolved 
and  merged  into  <mc  new  company;  on  the 
contrary,  the  terms  are  equally  applicable 
to  a  union  of  two  or  more  companies  in 
such  a  way  that  one  of  them  is  continued 
in  existence,  though  under  a  new  name,  and 
with  enlarged  powers,  while  the  others  are 
merged  in  and  absorbed  by  it ;  and  when 
the  statute  authorizes  the  companies  to 
unite  and  consolidate  "to  such  an  extent, 
and  upon  such  terms,  as  may  be  agreed  on 
by  and  with  the  company  or  companies  en- 
tering into  agreement  with  them,"  the 
character  of  the  consolidation  is  determined 
bv  the  stipulations  of  the  agreement. 
Meyer  v.  Johnston,  8  Am.  iS»  /i/y.  R.  Cas. 
584,  64  Ala.  603.— Quoting  Eaton  &  H.  R. 
Co.  V.  Hunt,  20  Ind.  457.  Reviewinc;  Lau- 
man  v.  Lebanon  Valiey  R.  Co.,  30  Pa.  St. 
42. 

Where  two  existing  corporations  unite 
and  form  what  is  called  a  consolidatefi 
company,  technically  it  may  be  conceded 
that  the  consolidated  company  is  a  new 
corporation,  but  as  regards  the  business  of 
the  old  companies  and  the  rights  of  their 
respective  creditors,  such  consolidation 
njust  be  regarded  as  a  mere  continuation 
of  the  old  company  under  the  new  name. 
Kinion  v.  Kansas  City,  Ft.  S.  &*  M.  R,  Co., 
39  Mo.  App.  574. 

2(t.  Kfl'<M't  UN  botweoii  tlio  coinpa- 
iii<>s  couMolidatod  and  the  new  coin- 
pany. — After  consolidation,  the  new  com- 
pany becomes  liable  to  perform  the  duties 
required  of  the  railroad  companies  so  con- 
solidated, and  if  no  part  of  the  franchise  is 
reserved  to  either  of  the  old  companies, 
they  will  not  be  liable  to  the  public  for  the 
performance  of  duties  devolving  upon  the 
new  company.     Peoria  &*  R.  I,  R,  Co.  v. 


Coal  Valley  Mining  Co.,  68  ///.  489,  2  Am, 
Ry.  Rep.  295. 

Where  an  illegal  contract  of  consolida- 
tion between  railroad  companies  having 
competing  lines  has  been  executed,  and 
defendant  has  derived  all  the  benefits  aris- 
ing from  tlie  contract,  its  illegality  is  no 
defense  to  a  bill  in  equity  for  an  accounting 
and  a  return  of  the  consideration  to  the 
plaintill  company,  whose  property  and 
equipments  pass  to  the  defendant  under 
such  contract.  Manchester  &^  L.  R.  Co.  v. 
Concord  R.  Co.,  (A'.  //.)  47  Am.  &^  ling.  R. 
Cas.  359,  20  Atl.  Rep,  383,  9  /,.  R.  A.  689. 

Where  two  companies  are  amalgamated, 
the  new  company  is  the  same  as  the  two 
old  ones  with  additional  powers,  and  the 
amalgamation  of  the  companies  docs  not 
aflect  the  responsibilities  of  the  surety  on 
the  bond  of  an  employe  of  one  of  the  origi- 
nal com[)anies.  London  &>  />'.  R.  Co.  v. 
Goodwin,  6  Raiho.  Cas.  177,  3  E.\.  •jt,6,  18  /,. 
/.  K.v.  337.  See  s.  c,  3  E.v.  320,  18  L.  J. 
E.r.  174.  Eastern  Union  R.  Co.  \.  Cochrane, 
9  Ex.  197,  7  Railw.  Cas.  792,  23  L.  J.  Ex. 
61. 

Where  it  was  agreed,  upon  the  consolida- 
tion of  two  railway  companies,  that  a  cor- 
poration which  owned  one  of  the  roads  so 
consolidated,  and  which  hiid  rolling  stock 
and  motive  power  of  its  own,  should  carry 
coal  over  a  certain  part  of  the  road,  to  a 
certain  amount,  without  charge,  and  that 
the  new  company  should  pay  the  coal 
company  50  cents  per  ton  for  all  coal  trans- 
ported by  any  party  except  the  coal  com- 
pany, it  not  appearing  that  tlie  coal  com- 
pany was  under  any  legal  obligation  to  tl;e 
public  to  carry  coal  and  passengers  after 
the  consolidation — held,  that  a  court  of 
equity  would  not  enforce  the  stiptdation 
prohibiting  the  new  company  from  carrying 
coal  except  on  paying  50  cents  per  ton,  it 
being  the  duty  of  the  new  company  under 
the  law  to  carry  all  freights,  and  the  court 
not  having  the  power  to  transfer  tliat  duty 
to  another.  Peoria  &*  R.  I.  R.  Co.  v.  Coal 
Valley  Mining  Co.,  68  ///.  489,  2  Am.  Ry. 
Rep.  295. 

27.  Ktt'ect  on  oouMtnirtioii  con- 
tracts.—Where  a  contract  between  a  rail- 
way company  and  certain  contractors 
stipulated  that  differences  should  be  re- 
ferred to  T.,"  if  and  so  long  as  he  should 
continue  to  be  the  company's  chief  en- 
gineer," and  such  company  is  afterwards 
consolidated  with    another   under  an  act 
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directing  all  contracts  to  be  proceeded  with 
as  if  tlie  act  had  not  been  passed,  T.  is  the 
proi)er  referee  in  case  of  disi)utcs,  although 
he  was  not  the  "  principal  engineer "  of  the 
amalgamated  conipany,  but  continued  to  be 
the  engineer  of  a  portion  of  the  railroad. 
In  re  Wivnbeck  A'.  Co.,  L.  R.  \  C.  P.  269,  12 
/iir.  N.  S.  746. 

2K.  Ktt'vct  oil  vxcMiiptioiis  Iroin  tax- 
ation.*— Where  two  corporations  are  con- 
solidated, one  of  wliich  has  an  exemption 
from  taxation  over  and  above  a  certain  per 
cent,  and  the  other  has  no  exemption,  the 
legislature  is  without  power  to  increase  the 
rate  of  taxation  as  to  the  first  corporation 
after  the  consolidation,  but  may  tax  the 
other  one  up  to  the  legal  maximum  rate. 
Hut  where  the  purpose  and  elfect  of  the 
consolidating  act  is  to  provide  for  a  inerger 
of  the  taxable  corporation  into  the  one  hav- 
ing tlie  exemption,  the  consolidated  corpo- 
ration will  hold  the  franchises  of  the  tax- 
able company,  subject  to  taxation.  Ciiitral 
A'.  &^  li.  Co.  V.  Giotxtii,  92  U.  S.  665.— Ap- 
I'KOVF.n  AND  RKKKRUKO  TO  IN  State  ex  rcl, 
V.  Keokuk  &  VV.  R.  Co..  41  Am.  &  Eng.  R. 
Cas.  694,  99  Mo.  30, 6  L.  R.  A.  222,  12  S.  W. 
Rep.  290.  DisriNiansiiKi)  in  Maine  C.  R. 
Co.  7'.  Maine,  96  U.  S,  499.  Followed  in 
Tennessee  w.  Whitworth.  117  U.  S.  139. 

Where  two  roads  are  coii.sf)lidatefl,  one  of 
which  has  an  exemption  from  taxation,  in 
such  a  way  as  to  extinguish  the  old  com- 
pany and  form  a  new  one,  the  cxcin[)tlon,  in 
one  of  the  old  cliarters,  from  taxation  does 
not  pass  to  the  new  company.  KeokiiA'  &• 
U\  A'.  Co.  V.  Missouri,  152  U.S.  301,  14 
Sup.  CI.  A'i'fi.  592. 

A  grant  of  all  the  "  rights  and  privileges  " 
of  one  railroad  company  to  its  successor 
includes  immunity  from  taxation  which  the 
former  had  enjoyed  under  its  charter,  not- 
withstanding the  use  of  the  words  "  rights, 
privileges,  immunities,  or  exemptions"  in 
the  state  constitution,  as  if  an  immunity 
was  something  diffcient  from  a  right  or 
privilf'-'c.  Louis7'ille  is*  .V.  A'.  Co.  v.  Gaiiifs, 
2  /•////.  kU.  .V.)  621,  3  /•>,/.  Rip.  266,- 
yuoriNC.  Memphis  \'  C.  R.  Co.  v.  Gaines, 
97  U.  S.  71 1.  Rkvikwinc.  Morgan  v.  Loui- 
siana, 93  U.S.  223. 

.\  statute  proviiling  that  "  all  rights"  as 
to  a  line  of  railway  which  "are  and  have 


*  Kllect  of  consolidation  on  exirniplion  from 
taxalinn,  sec  note,  17  A.M.  &  E.Mi.  R.  Cas.  436; 
41  /(/.  70J,  Kthsir, 


been  legally  vested"  in  one  corporation 
shall  pass  to  another  corporation  upon  a 
sale  by  one  to  the  other,  passes  a  right  of 
exemption  from  taxation,  where  such  right 
exists  in  the  vendor  company  at  the  time  of 
sale.  Atlantic  &*  G.  A'.  Co.  v.  .//A//,  15 
/•■/,».  637. 

Although  the  corporate  rights  and  priv- 
ileges formerly  belonging  to  the  Baltimore 
and  Susquehanna  railroad  company  were, 
by  the  express  terms  of  the  Md.  act  of  1S54, 
ch.  250,  vested  in  the  consolidated  company, 
and  the  provisions  of  the  act  of  1827,  ch. 
72,  incorporating  the  original  company, 
were  to  that  extent  enibodied  in,  and  re- 
enacted  by,  said  act  of  1854,  yet  the  rights 
and  |)rivileges  thus  conferred  became  new 
and  special  grants  to  tiie  consolidated  com- 
pany, dating  from  the  period  when  the  said 
actof  iS54went  into  operation.  The  Xonh- 
ern  Central  railway  company  was  created  a 
new  corporation  by  virtue  of  the  act  of  1854, 
and  it  was  under  that  act  alone  that  it  de- 
rived all  its  franchises,  rights,  and  imnuini- 
ties.  As  the  Maryland  c(jnstitution  of  1850 
was  hi  force  when  the  act  of  1854 — under 
which  the  latter  was  incorporated — went 
into  eilect,  the  legislature  had  the  right  to 
repeal  or  revoke  the  cxtMiiption  from  taxa- 
tion claimed  under  said  act,  Sta/i'  v. 
h'ortlurii  C.  A\  Co.,  44  JA/.  131. 

The  Natchez.  J.  »•«  C.  R.  Co.  was  author- 
ized by  the  act  of  Fob.  19,  1890,  Laws,  p. 
675,  "to  sell  absolutely  all  (jr  any  part  of  its 
railroad  and  other  property,  together  with  all 
franchises,  powers, and  immunities;"and  by 
the  second  section  of  said  act  was  authorized 
to  consolidate  with  the  Louisville,  N.  O.  & 
T.  R.  Co.,  under  the  latter  name.  /Vi/ii, 
the  latter  company,  by  Its  i)urcliasc  or  con- 
solidation, acquired  the  franchises,  rights, 
powers,  privileges,  and  immunities  each 
company  had  before,  and  the  alVulavit  re- 
quired to  secure  exemption  from  taxation 
on  what  was  the  Natchez,  J.  &  C.  R.  Co. 
could  1)0  made  by  the  corresponding  officer 
of  the  consolidat!.-d  conipany.  A'ali/ir::,  J, 
&*  C.  R.  Co.  v.  Lombeit,  70  Miss,  tj<),  13 
.Si;.  R,-p.  33. 

Upon  such  purchase  or  consolidation,  the 
remote  contingency  on  which  the  said  ex- 
emption from  taxation  should  be  lost — 
namely,  if  the  earnings  should  exceed  eight 
per  cent. — was  intended  by  the  legislature 
either  to  be  waivetl  by  the  state  or  to  be- 
come ap|>licable  whenever  the  annual  earn- 
ings of  the  Natchez,  J.  &  C.  R.  Co.,  as  a 
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component  part  of  the  Louisville,  N.  O.  & 
T.  R.  Co.,  should  amounl  to  eight  per  cent. 
Natchez,  J.  &•  C.  A'.  Co.  v.  Lambert,  ■joMiss. 
^^<),  13  i<;.  Kcp.  33. 

The  consolidation  of  the  rights,  privileges, 
franchises,  and  properties  of  two  or  more 
railroad  companies  into  one,  where  there  is 
no  provision  of  the  statute  or  constitution 
to  the  contrary,  leaves  the  different  portions 
of  the  road,  so  formed  into  one,  subject  to 
the  same  rules  of  taxation  that  existed  be- 
fore the  consolidation.  That  part  of  the 
new  line  which  was  exempt  will  continue  to 
be  exempt,  and  that  part  which  was  subject 
to  taxation  will  continue  subject  to  taxiition. 
State  ex  rel.  v.  Keokuk  &>   W.  A'.  Co.,  41 

y^l/ii.  <S»  70(4'.  ^»''  ^'"-  ^94-  99  ^"'^-  3°'  ^  ^-  ^''' 
.,-/.  222,  12  .V.  //'.  J\e/>.  290.— Approving 
Philadelphia  &  W.  R.  Co.  v.  Maryland.  10 
How.  (U.  S.)  376;  Tomlinson  v.  Branch, 
15  Wall.  (U.  S.)  460;  Central  R.  &  B.Co.  7'. 
Georgia,  92  U.  S.  665  :  Chesapeake  &  ().  R. 
Co.  V.  Virginia,  94  U.  S.  718.  Reviewing 
Atlantic  &  G.  R.  Co.  7k  Georgia,  98  U.  S. 
359.— Distinguished  in  Evans  v.  Inter- 
state R.  T.  R.  Co.,  106  Mo.  594. 

A  new  corporation  by  consolidation  being 
created  after  the  adoption  of  the  constitu- 
tion of  1865,  the  legislature  had  no  power  to 
grant  it  immunity  from  taxation  ;  and  an  ex- 
emption from  taxation  enjoyed  by  the  con- 
solidating company  before  the  consolidation 
did  not  and  could  not  pass  to  the  new  one. 
State  e.v  rel.  v.  Keokuk  &*  IV.  K.  Co.,  41 
j4fn,  5-  Et{^^.  A".  Cas.  694,  99  Afo.  30,  6  L.  R. 
A.  222,  12  S.  W.  Rep.  290. 

Lands  used  by  the  prosecutors  for  the 
necessary  purposes  of  th.  milroad  company 
arc  exempt,  although  the  ti:lc  is  in  the  Del- 
aware and  Rariian  canal  company,  for  by 
the  act  of  Feb.  15,  1831,  which  consoli- 
dates these  companies,  there  is  an  absclvfe 
community  of  interest  between  them,  and 
so  far  as  taxation  is  concerned,  it  matters 
not  to  which  company  the  estate  may  have 
been  conveyed.  State  v.  Woodruff,  36  N. 
J.  L.  94,  12  Am.  Ry.  Re/).  424. 

When  the  Delaware  and  Raritan  canal 
company,  the  Camden  and  Amboy  railroad 
company,  and  the  New  Jersey  railroad  and 
transportation  company  were  consolidated 
into  one  corporation  by  the  name  of  the 
United  railroad  and  canal  company,  by 
the  New  Jersey  acts  of  1867  and  1872,  each 
of  these  corporations  had  an  irrepealable 
contract  with  the  state,  on  the  subject  of 
taxation,  which  was  embodied  In  the  con- 


solidating   act.     Stat-:   V.   Com'r   Railroad 
Taxation,  37  N.J.  L.  240. 

When  two  corporations  are  consolidated 
into  one  by  act  of  the  legislature,  an  exemp- 
tion from  taxation  contained  in  the  char- 
ter of  one  of  such  corporations  will  not, 
by  such  consolidation,  be  extended  to  the 
property  of  the  other,  whose  charter  con- 
tained no  such  exemption,  which  by  consoli- 
dation became  joint  property ;  and  in  the 
absence  of  a  clear  expression  of  intent  to 
the  contrary,  the  property  of  each  of  the 
united  corporations  will  be  held,  after  such 
consolidation,  with  the  same  privileges  and 
burdens  as  originally  attached  thereto- 
State  V.  Com'r  Railroad  Taxation,  37  N.  J. 
L.  240. 

The  consolidation  of  a  railroad  not  exempt 
from  taxation  with  one  which  is  exempt, 
does  not  extend  the  exemption  to  the  prop- 
erty of  the  former,  in  the  absence  of  clear, 
unmistakable  provisions  to  that  effect  in  the 
law  authorizing  the  consolidation.  J/V/- 
mington  &*  \V.  R.  Co.  v.  Ahbrook,  no  N. 
Car.  137,  437,  14  S.  K.  Rep.  652,  1007.— Re- 
viewing Wilmington  &  W.  R.  Co.  v.  Reid, 
13  Wall.  (U.S.)  264. 

20.  Ktt'eet  oil  pending  suits.— The 
validity  of  a  judgment  against  two  con- 
solidated companies  is  not  affected  by  the 
dissolution  of  the  consolidation  after  such 
judgment  is  rendered,  but  the  judgment 
creditor  is  entitled  to  execution  thereon. 
Keteliam  v.  Madison,  I,  &*  P.  R.  Co.,  20 
/;///.  260. 

Where  an  action  is  commenced  against  a 
railroad  company,  and  pending  the  suit  such 
company  consolidates  with  other  companies, 
anfl  the  consolidated  company  is  substitutcrl 
as  defendant,  the  substituted  defendant  has 
the  right  to  treat  the  pleadings  filed  by  the 
original  defendant  as  its  own,  and  to  avail 
itself  of  the  rulings  made  and  exceptions 
reserved  by  the  original  defendant  prior  to 
the  substitution.  Louisrille,  E.  &•  St.  I.. 
Con.  R.  Co.  V.  Ulz,  133  Ind.  265,  32  N.  E. 
Rep.  881. 

Where  a  railroad  company  is  consolidated 
with  other  railroad  companies  under  a  new 
name,  it  ceases  to  exist  as  a  corporation; 
and  an  action  brought  by  or  against  such 
railroad  company  before  its  consolidation 
cannot  afterwards  be  prosecuted  by  or 
against  it  or  in  its  original  name.  Kansas, 
O.  (S-  T.  R.  Co.  V.  Smith,  ^o  Kan.  192,  19 
Pac.  Rep.  636.  Selma,  R.  &•  D.  R.  Co.  v. 
Harbin,  40  Ga,  706. 
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Suits  begun  before  consolidation  may  be 
prosecuted  thereafter  by  or  against  either  of 
the  companiesconsolidated.  ShmkUford  v. 
Mississippi  C.  A'.  Co.,  52  A/iss.  159. 

The  consolidation  of  a  corporation  with 
another  does  not  abate  a  suit  pending  at 
the  lime  of  such  consolidation.  Llvans  v. 
Inttratate  K.  T.  A\  Co.,  106  Mo.  594,  17  S. 
/r.  A'ip.  489.— Distinguishing  Indianola 
K.  Co.  V.  Fryer,  11  Am.  &  Eng.  R.  Cas.  325, 
56  Tex.  609 ;  State  v.  Keokuk  &  VV.  R.  Co., 
99  Mo.  30. 

VVIien  a  defendant  railway  company  is 
consolidated  with  another  railroad  com- 
pany, the  new  or  consolidated  corporation 
may  be  substituted  on  motion  of  the  piain- 
titl  in  the  place  of  the  original  defendant 
without  the  issue  of  process  against  it. 
Kiiiion  V.  Kansas  City,  At.  S.  &*  M.  A'.  Co., 
39  .1/0.  ////.  382. 

Wliere  an  action  had  been  commenced 
against  the  M.  S.  &  N.  I.  R.  R.  Co.  and  its 
ollicers  upon  a  contract  with  the  company, 
which  company  was  consolidated  with  oth- 
ers into  the  L.  S.  &  M.  S.  R.  Co.,  and  where 
tlie  report  of  a  referee  had  been  made 
directing  judgment  for  the  amount  claimed, 
and  restraining  defendant  from  making  any 
dividends  until  the  amount  was  paid, a  sub- 
sequent order,  substituting  the  consolidated 
company  and  its  officers  as  defendants,  was 
error,  as  it  made  them  liable  upon  the  orig- 
inal contracts  and  subjected  them  and  ail 
the  funds  and  property  of  the  consolidated 
company  to  the  restraint  adjudged  against 
tiic  old  company.  Prouty  v.  Lake  Shore  <S» 
J/,  .v.  R.  Co.,  52  N.  Y.  363,  4  Am.  Ry.  Rep. 

3««. 

An  act  of  union  or  consolidation  of  a 
defendant  corporation  with  three  other  cor- 
porations, under  a  law  which  continued  all 
its  liabilities,  is  not  such  a  dissolution  of 
the  corporation  as  will  abate  an  action  com- 
menced before  the  consolidation  was  ef- 
lectpfl.  Baltimore  &*  S.  R.  Co.  v.Musselman, 
2  Grant's  Cas.  (Pa.)  348. 

A  union  of  two  corporations  under  such 
an  act  of  assembly,  without  any  special 
provision  to  perpetuate  their  separate  lia- 
bility, is  not  equivalent  to  the  death  of 
cither  of  them,  nor  can  they  discharge  their 
liabilities  in  so  summary  a  manner.  Palti- 
morc  <&*  S.  R.  Co.  v,  Musselman,  2  Grant's 
Cas.  (Pa.)  348. 

•'to.  Elf'cet  on  ri|;litH  of  I)oih1Iio1(1- 
Prs.— A  railroad  consisting  of  two  corpo- 
rations united  by  consolidation,  is  liable  on 


a  contract  of  one  of  the  old  companies  to 
exchange  stock  for  bonds,  where  the  act 
providing  for  the  consolidation  makes  the 
new  company  liable  for  "all  the  obligations, 
debts,  and  liabilities"  and  "all  claims  and 
contracts  "  of  the  old  companies.  The  new 
corporation  is  bound  to  deliver  its  stock  for 
the  bonds  of  the  old  company,  or  to  pay 
the  damages  occasioned  by  a  refusal.  Day 
V.  IVorcesier,  N.  &'  R.  R.  Co.,  46  Am.  »S- 
Eng.  R.  Cas.  324,  151  Mass.  302,  23  A'.  £. 
Rep.  824.— Following  Hancock  Mut.  L. 
Ins.  Co.  V.  Worcester,  N.  &  R.  R.  Co.,  149 
Mass.  214. 

A  railroad  corporation  is  not  relieved 
from  liability  on  its  mortgage  bonds  by 
reason  of  its  consolidation  with  another 
corporation.  GaU-  v.  Troy  &*  B.  R.  Co.,  51 
Hun  (X.  Y.)  470.  21  N.  Y.  S.  R.  702,  4  N. 
Y.  Supp.  295  ;  affirming  2  N.  Y.  Supp.  354, 
17  A'.  Y.  S.  R.  970. 

Where  two  or  more  railroad  corporations 
are  consolidated  under  the  act  of  1869 
(ch.  917,  Laws  of  1869),  the  bonded  in- 
debtedness of  either,  although  secured  by 
mortgage  upon  its  property  and  franchises, 
attaches  to,  and  may  be  enforced  against, 
the  new  corporation ;  the  excepting  of 
mortgages  from  the  liabilities  which,  by  the 
terms  of  the  act  (%  5),  are  made  to  attach 
to  the  new  corporation  does  not  also  except 
the  bonds  or  the  debt  to  which  the  mort- 
gage is  a  collateral  security,  and  the  bond- 
holder is  not  confined,  in  the  collection  of 
his  bond,  to  the  enforcement  of  the  security. 
Polhemus  v.  l-'itcltburg  R.  Co.,  46  Am.  &* 
Eng.  R.  Cas.  330,  123  A'.  Y.  502,26  N.E. 
A'ep.  31,  34  A\  Y.  ,S.  R.  420;  affirming  50 
J  fun  397,  21  A'.  Y.  S.  R.  117,  3  A^.  Y.  Supp. 
327. 

The  words  "e.xcept  mortgages,"  simply 
confine  the  property  lien  created  by  a 
mortgage  to  the  property  owned  prior  to 
the  consolidation  by  the  company  giving  it; 
and  the  theory  of  the  act  is  that  the  new 
corporation  represents  each  of  the  old  ones 
in  its  claims  and  liabilities,  save  as  to  the 
liabilities  created  by  mortgage,  and  as  to 
those  the  properties  acquired  by  the  new 
corporation  remain  aflfected  only  as  they 
were  affected  before  the  consolidation. 
Polhemus  v.  Fitchburg  R.  Co.,  46  Am.  &^ 
Eng.  R.  Cas.  330,  123  A',  Y.  502,  26  A'.  E. 
^'<'A  3'.  34  A^.  Y.  S.  R.  420;  affirming  50 
Hun  yyj,  21  A^.  Y.  S.  R.  117.  3  A'.  1'.  Supp. 
327. 

B.  was  the  holder  of  bonds  of  the  Y.  & 
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C.  railroad,  convertible  into  stock.  The 
company  was  afterwards  consolidated  with 
three  other  companies,  the  act  of  consoli- 
dation providing  that  the  property  of  each 
company  should  remain  liable  for  the  debts 
and  liabilities  of  such  company  unless  as- 
sumed by  the  new  cotnpany.  The  articles 
of  consolidation  provided  that  all  the  prop- 
erty, etc.,  of  eacli  company  should  be  vested 
in  the  new  company,  and  the  debts  apd  lia- 
bilities of  each  be  declared  to  be  the  debts 
and  liabilities  of  the  consolidated  cc  ).:•  y. 
i'j.  was  cognizant  of  the  terms  of  coi-o!ida- 
tion,  assented  thereto,  and  took  an  active 
part  in  eflecting  the  same.  At  the  tini^  .  .' 
the  consolidation  the  stoc kliolders  in  '  ^ 
Y.  &  C.  company  surrendered  their  rn 
f(jr  stock  in  the  consolidated  company  it 
the  rate  of  two  for  one.  B.  did  not  elect  to 
convert  his  bonds  into  stock,  but  held  them 
for  nine  years  and  then  demanded  that  the 
consolidated  company  convert  ther:,  with 
the  money  due  them,  into  the  stock  of  the  Y, 
&  C  company.  This  the  consolid'ited  com- 
pany declined  to  do.  but  otTered  to  convert 
the  bonds  into  its  own  stock.dollar  for  dollar, 
B.  sued  for  damages  for  the  refusal,  and  it 
was  //('/(/  tliat  the  obligation  to  convert  the 
bonds  into  stock  did  not  continue  after  the 
consolidation  had  been  effected ;  that  by 
the  consolidation  the  Y.  &  C.  company 
ceased  to  exist  as  a  separate  corporation,  so 
far  as  respected  its  power  to  issue  certifi- 
cates of  stock;  and  that  13.,  having  elected 
not  to  have  his  bonds  converted  at  that 
time,  when  it  was  practicable,  and  having 
participated  in  the  arrangemsnt  by  which 
such  conversion  became  impossible  after- 
wards, was  bound  thereby.  Tagart  v. 
Northirn  C.  R.  Co.,  29  .]/(i.  557. 

Where  a  railroad  company  agreed  to  give 
its  bonds  in  consideration  of  certain  moneys 
to  be  paid  in  instalments,  and  afterwards, 
by  legislative  authority,  becoming  amalga- 
mated with  two  other  companies,  tendered 
tlie  bonds  of  the  consolidated  incorporation 
and  brought  suit  for  money— AM,  that  such 
suit  would  not  lie,  the  consideration  otTcred 
not  being  that  agreed  for.  AWf  Jersey 
Midland  R.  Co.  v.  Strait,  35.  N.J.  I..  322. 

In  1862  the  Toledo  and  Wabash  railway 
company,  formed  by  the  consolidation  of  a 
mad  in  Ohio  with  one  in  Indiana,  issued 
§600,000  of  convertible  equipment  bonds, 
payable  in  1883,  and  bearing  interest  at  the 
rate  of  seven  per  cent.,  payable  scmi-annu- 
fllly.     It  operated  its  road  until  1865,  when 


it  was  consolidated  with  certain  roads  in 
Illinois,  it  being  stipulated  in  the  agreement 
of  consolidation  that  the  equipment  bonds 
should  be  "  protected  "  by  the  new  company 
at  their  maturity.  In  1873  the  last-named 
company,  continuing  to  own  and  operate  its 
road,  issued  bonds  amounting  to  $5,000,000, 
secured  by  a  mortgage  upon  all  its  prop- 
erty. Under  proceedings  begun  in  1875, 
for  the  foreclosure  of  this  mortgage,  in  the 
courts  of  Ohio,  Indiana,  and  Illinois,  the 
road  was  sold  in  1877  to  one  Ellis  and  two 
others,  it  being  especially  provided  in  the 
decree  that  the  sale  should  be  made  "with- 
out prejudice  to  any  claim  which  may  be 
made  by  the  holders  "  of  the  above-named 
equipment  bonds.  Held,  that  under  the 
statute  of  Ohio  in  force  at  the  time  of  the 
consolidation  (i  Swan  &  C.  327),  and  the 
stipulation  in  the  agreement  that  the  equip- 
ment bonds  should  be  protected  by  the  new 
company,  the  holders  of  those  bonds  ac- 
quired the  right  to  require  the  property  of 
the  company  that  issued  them  to  be  applied 
to  their  payment;  and,  the  consolidation 
and  the  agreement  being  matter  of  public 
record,  the  right  is  available  against  all 
persons  deriving  title  from  the  consolidated 
company.  Coinpton  v,  Wabash,  St.  L.  &* 
P.  R.  Co.,  33  Am.  (S-  Eng.  R.  Cas.  36,  45 
Ohio  St.  592,  16  A'.  E.  Rep.  Mo,  18  A^.  E. 
Rep.  380.— Disapproving  Wabash,  St.  L. 
&  P.  R.  Co.  V.  Ham.  1 14  U.  S.  587. 

31.  Efti'ct  oil  rifrlits  ot  oi*ig:{iinl 
proiiiotors.— Under  16  Vict.  c.  43,  <J  5, 
and  18  Vict,  c,  33,  mere  promoters  of  a 
railroad  who  take  no  stock  have  no  stand- 
ing in  court  to  attack  a  subsequent  consoli- 
dation or  to  compel  the  consolidated  com- 
pany to  pay  expenses  for  preliminary  plans, 
surveys,  etc.,  incurred  by  them.  None  but 
stockholders  are  entitled  to  this  remedy. 
Municipal  Council  oj  Peterborough  &>  I  'ic- 
toria  v.  Grand  Trunk  R.  Co.,  18  U.  C.  Q.Ii. 
220. 

32.  EflV'ct  on  Kpocinl  privilvK'ofl 
coiitVrreU  I».v  t'liarter.  —  Wliere  two 
roads  consolidate  by  authority  of  law,  in  the 
absence  of  anything  to  the  contrary,  it  will 
be  presumed  that  each  continues  in  the  en- 
joyment of  the  franchises  and  privileges 
that  it  had  bcfon;  consolidation.  Green 
County  V.  Conness,  109  U.  S,  104.  3  Sup,  Ct, 
Rep.  69.— Following  Tomlinson  7'.  Branch, 
15  Wall.  (U.  S.)  460;  Branch  7/.  Charleston, 
92  U.  S.  677. 

Where,  by  consolidation,  two  or   more 
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railroad  companies  form  a  new  or  consoli- 
dated company,  the  latter,  unless  restricted 
by  the  law  under  which  the  consolidation 
takes  place,  succeeds  to  all  the  rights,  priv- 
ileges, immunities,  and  franchises  of  the 
several  companies  forming  it.  /.iinmer  v. 
State,  30  Ark.  677.  Lewis  v.  Clarendon,  5  Dill. 
(U.  S.)  329.  State  ex  rel.  v.  Greene  County 
54  Mo.  540. — Reviewing  Philadelphia  & 
\V.  R.  Co.  V.  Maryland,  10  How.  (U.  S.) 
376;  Tomlinson  v.  Branch,  15  Wall.  (U.  S.) 
460.— Approved  in  Scotland  County  v. 
Thomas,  94  U.  S.  682. 

Where  two  railroad  companies  are  con- 
solidated, pursuant  to  a  statute  which  vests 
in  the  new  corporation  all  the  powers, 
rights,  and  franchises  of  the  old  ones,  the 
new  corporation  may  lawfully  use  a  pat- 
ented axle-box  which  both  the  old  ones 
wore  licensed  to  use.  Lig/itner  v.  Boston 
&•  A.  N.  Co.,  I  Low.  {(/.  S.)  338. 

Under  Alabama  Code,  §  1583,  only  such 
consolidated  corporations  as  belong  to  the 
class  authorized  by  statute  possess  the 
powers,  rights,  and  franchises  of  the  con- 
stituent corporations  merged  in  them. 
Georgia  Pac.  R.  Co,  v,  Gaines,  44  Ant.  &• 
Eng.  A'.  Cas.  i,  88  Ala.  377,  7  So.  Rep.  382. 

Such  rights,  powers,  and  franchises  are 
conferred  upon  the  consolidated  company 
only  when  the  lines  of  the  consolidated  roads 
admit  the  passage  of  freight  and  passenger 
cars  over  two  or  more  of  them  continuously 
without  break  or  interruption.  Georgia 
Pac.  R.  Co.  v.  Wilks,  38  Am.  &>  Eng.  R. 
Cas.  665,  86  Ala.  478,  6  So.  Rep.  34. — Fol- 
lowed IN  Georgia  Pac.  R.  Co.  v.  Gaines, 
44  Am.  &  Eng.  R,  Cas.  i,  88  Ala.  377,  7  So. 
Rep.  382. 

A  provision  in  the  charter  of  a  railroad 
company,  exempting  its  ofRcers,  agents,  and 
servants  from  military  and  road  duty,  and 
serving  on  juries,  was  not  a  mere  personal 
privilege  conferred  upon  the  class  of  persons 
described,  but  constituted  a  valuable  right 
m  the  company,  to  which  another  company, 
formed  by  consolidation  between  it  and  a 
third  company,  would  succeed.  Zimmer  v. 
State,  30  Ark,  677. 

Where  two  or  more  corporations  are  con- 
solidated and  the  .statute  provides  that  the 
new  corporation  shall  "  have  ihe  powers, 
privileges,  and  immunities  possessed  by 
each  of  the  corporations,"  the  new  corpora- 
tion will  have  only  such  privileges,  powers, 
and  immunities  as  were  possessed  by  the 
constituent  corporation   having  the  fewest 


privileges,  powers,  and  immunities,  and 
which  were  common  to  all  of  them.  State 
V.  Maine  C.  R.  Co.,  66  Me.  488,  19  Am.  Ry. 
Rep.  323, — Quoting  Erie  R.  Co.  v.  Penn- 
sylvania, 2!  Wall.  (U.  S.)  492. 

'1  iiere  may  be  separate  consent  given  for 
the  consolidation  of  corporations  separately 
created  ;  but  when  the  two  unite  they  sever- 
ally bring  to  the  new  entity  the  powers  and 
privileges  already  possessed,  and  the  con- 
solidated company  simply  exercises  in  each 
jurisdiction  the  powers  the  corporation 
there  chartered  had  possessed,  and  succeeds 
there  to  its  privileges.  Chicago  &*  N.  W. 
R.  Co.  v.  Auditor-General,  53  Mich.  79,  18 
N.  IV.  Rep.  586. 

Special  privileges  conferred  on  a  railroad 
company  by  a  private  charter,  granted  under 
the  Ohio  constitution  of  1S02,  do  not  so  in- 
here in  the  road  constructed  under  such 
charter  as  necessarily  to  pass  to  any  cor- 
poration which  may  have  acquired,  under 
subsequent  legislation,  the  right  to  operate 
the  same.  Pittsburgh,  C.  iSn-  St.  L.  R.  Co.  v. 
Moore,  33  Ohio  St.  384.— Followed  IN  Cin- 
cinnati, W.  &  B.  R.  Co.T/.  HofThines, 40  Am. 
&  Eng.  R.  Cas.  221,  46  Ohio  St.  643,  22  N. 
E.  Rep.  871. 

Certain  street-railway  companies,  organ- 
ized at  a  time  when  the  Tennessee  consti- 
tution did  not  vescrve  the  right  to  alter  or 
amend  charters,  became  consolidated  after 
the  constitution  of  1870  took  effect,  con- 
taining such  reservation.  Held,  that  rights 
granted  in  the  original  charters  were  not 
subject  to  repeal,  and  that  neither  the  state 
nor  city  could  prohibit  the  consolidated 
company  from  occupying  the  street  under 
the  original  charter  power.  Citizens'  St.  R, 
Co.  v.  Memphis,  53  Fed.  Rep.  715. — Apply- 
ing Tomlinson  v.  Branch,  15  Wall.  (U.  S.) 
460 ;  Central  R.  &  B.  Co.  v.  Georgia,  92  U.  S. 
665,  Referring  t.  >  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Berry,  11  U.  S.  465,  5  Sup.  Ct. 
Rep.  529  ;  Louisviiio  &  N.  R.  Co.  v.  Palmes, 
109  U.  S.  244,  3  Sup.  Ct.  Rep.  193;  Maine 
C.  R.  Qo.v.  Maine,  96  U.  S.  499;  Atlantic 
&  G.  R.  Co.  V.  Georgia,  98  U.  S.  359. 

The  defendant,  who  was  a  section-hand 
on  the  N.,  C.  &  St,  L.  R.  Co.,  was  assigned  to 
plaintiff,  who  was  a  road  overseer,  to  work 
the  public  roads.  On  being  summoned  by 
the  plaintiff,  the  defendant  refused  to  work, 
and  alleged  as  an  excuse  that  the  railroad 
upon  which  he  worked  was  originally  the 
Nashville  and  Northwestern  railroad  com- 
pany, the  charter  of  which  exempted  the 
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president,  directors,  clerks,  agents,  officers, 
and  servants  from  road  duty.  NM,  that 
defendant  was  exempt,  under  the  charter, 
from  road  duty,  and  that  notwithstanding 
the  consolidation  of  the  Nasiiviiie  and 
Northwestern  railroad  with  the  Nashville, 
Chattanooga  and  St.  Louis,  it  not  appearing 
tiiat  the  charter  of  the  latter  had  been  re- 
pealed, the  new  company  took  the  old  road 
burthened  with  the  restrictions  as  well  as 
protected  by  the  terms  and  conditions  of  its 
charter.  ILxivkins  v.  Small,  9  Am.  &^  Ei'g- 
R.  Ciis.  432,  7  l>iixi.(Tf>in.)  193. 

33.  Eft'oct  oil  siib.sci'iptiuns  tontock 
or  bonds. — A  railway  company  composed 
of  two  companies  properly  amalgamated 
may  maintain  an  action  for  calls  against  a 
shareholder  of  either  company.  Cork&'  V, 
R.  Co.   V.  Pater  son,  18  C  2?.  414. 

Consolidation  of  corporations  without 
consent  of  the  stockholders  releases  non- 
consenting  stockholders  from  subscriptions. 
Booe  V.  /unction  R.  Co.,  10  Iiid.  93. — Fol- 
lowing McCrayi'.  Junction  R.  Co.,  9  Ind. 
358. — Distinguished  in  Bish  v.  Johnson, 
21  Ind.  299. 

The  mere  consolidation  of  one  railroad 
company  with  another  company  since  the 
taking  effect  of  the  act  of  March  i,  1870, 
authorizing  the  consolidation  of  such  com- 
panies, will  not  discharge  or  release  a  non- 
assenting  subscriber  of  stock.  Atchison,  C. 
Sf  P.  R.  Co.  V.  Com'rs  of  Phillips  County,  4 
Am.  &•  Eng.  R.  Cas.  326,  25  Kan.  261. 

Under  an  act  authorizing  the  consolida- 
tion of  two  companies,  which  provides  that 
"  the  corporation  so  established  shall  ♦  *  * 
be  sut)iect  to  all  the  duties,  restrictions, 
obligations,  debts,  and  liabilities  to  which,  at 
the  time  of  tlie  union,  eitlicr  of  said  corpora- 
tions is  sut)ject,"  and  "all  claims  and  con- 
tracts ♦  *  *  against  either  corporation  may 
be  enforced  by  suit  or  action,  to  be  com- 
menced and  prosecuted  against  the  corpora- 
tion to  be  established  under  t'lis  act," 
wiiether  the  holder  of  bonds  of  one  of  the 
corporations,  wliich  are  convertible  into  its 
stock,  is  entitled  to  demand  shares  in  the 
new  company  or  not,  he  is  entitled  to  re- 
cover damages  from  tiie  new  company  for  a 
refusal  to  deliver  to  him  stock  cither  in  the 
new  company  or  the  old,  Hancock  Mut.  L. 
Ins.  Co,  V.  Worcester,  A'.  &*  A'.  K,  Co.,  39  Am. 
&*  Kng.  R.  Cas.  227,  149/lAiw.  214.  21  A'.  £". 
Rep.  364.— FoLLOWK.n  IN  Day  7:  Worces- 
ter, N.  &  R.  R.  Co.,  46  Am,  &  Eng.  R.  Cas. 
324,  151  Mass,  302. 


In  an  action  by  a  consolidated  corpora- 
tion to  recover  assessments  upon  a  sub- 
scription to  the  capital  stock  of  one  of  the 
original  corporations,  on  the  ground  of  a 
right  by  succession  under  the  statute,  it  is 
essential  to  a  recovery  that  a  consolidation 
conforming  to  the  statute  be  proved.  Jl/ans- 
fichi,  C.  &-  £.  M.  R.  Co.  V.  Drinker,  30 
Muh.  124. 

Under  the  Missouri  act  to  authorize  the 
consolidation  of  railroad  companies  in  that 
state  with  companies  in  adjoining  states,  the 
consolidated  company  is  entitled  to  the 
same  privilege  under  the  laws  of  Missouri 
that  tlie  Missouri  corporation  was  entitled 
to  at  th.  ti  ne  of  the  consolidation,  includ- 
ing the  privilege  of  a  subscription  to  stock. 
Livingston  County  v.  P'irst  A'at.  Rank,  128 
U.  S.  102,  9  Sup.  a.  Rep.  18.— Criticis- 
ing Harshman  v.  Bates  County,  92  U.  S. 
569;  Bates  County  7/.  Winters,  97  U.  S.  83. 
Following  Scotland  County  71.  Thomas,  94 
U.  S.  682;  East  Lincoln  v.  Davenport,  94 
U.  S.  801 ;  Wilson  v,  Salamanca,  99  U.  S. 
499;  Menasha  v.  Hazard,  102  U.  S.  81  ; 
Harter  v.  Kernochan,  103  U.  S.  562  ;  New 
Buffalo  Tp.  V.  Cambria  Iron  Co.,  105  U.  S. 
73  ;    Bates  County  v.  Winters,  112  U.  S.  325. 

Under  the  railroad  consolidation  act  of 
April  10,  1856  (53  Ohio  L.  1 13),  corpora- 
tions, parlies  to  an  agreement  to  consol- 
idate, continue  in  the  full  enjoyment  of 
tlieir  powers  and  franchises  respectively, 
and  may  accept  subscriptions  to  their  cap- 
ital stock  at  any  time  oefore  consolidation 
is  consummated  by  filing  the  agree- 
ment of  consolidation  with  the  sec- 
retary of  state,  and  such  subscriptions 
are  to  be  construed  with  reference 
to  the  consolidation  statutes  in  force,  and 
subscribers  are  bound  thereby  as  if  the 
statutes  were  a  part  of  the  contract  of  sub- 
scription. Mansjiclti,  C.  &^  L.  M.  R.  Co.  v. 
Rro'ivn,  26  Ohio  St.  223,  13  Am.  Ry.  Rep. 

341- 

A  person  who  becomes  a  subscriber  to 
railroad  stock  during  tlic  progress  of  con- 
solidation with  anotiier  company  is  to  be 
regarded  as  a  stockliolder,  within  the  mean- 
ing of  section  10  of  the  Ohio  statute. 
Mansfeld,  C.  <S^•  L.  M.  R,  Co.  v.  Bro7vu,  26 
Ohio  St.  223,  13  Am.  Ry.  Rep.  341, 

A  new  consolidated  company,  in  an  ac- 
tion for  money  due  on  subscriptions  to  the 
capital  stock  of  the  original  corporations, 
must  show  that  it  has  succeeded  to  the 
rigiits  of  its  predecessors  upon  an  election 
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ol  a  board  of  its  own  directors.  Mansfield, 
C.  &>  L.  M.  A'.  Co.  V.  Brmvn,  26  Ohio  St. 
223,  13  Am.  Ry.  Rep.  341. 

Wiiere  railroad  companies  consolidate 
under  the  Ohio  act  of  1856,  the  new  corpo- 
ration thereby  created  may  perform  the 
conditions  named  in  subscriptions  to  the 
capital  stock  of  the  original  companies,  and 
it  may  also,  by  performance  of  the  condi- 
tions, accept  a  continuing  conditional  ofler 
10  subscribe  such  stock.  Mansfield,  C.  &* 
L.  M.  R.  Co.  V.  Sloul,  26  0/1/0  St.  241,  13 
Aw.  Ry.  Rep.  361. 

Where  a  general  requisition  is  duly  made 
by  a  railroad  company  during  the  pendency 
of  consolidation  proceedings,  under  the  Ohio 
act  of  1856,  for  the  payment  of  subscrip- 
tions to  its  capital  stock  in  monthly  instal- 
ments, and  the  consolidation  becomes 
complete  before  all  the  instalments  are  due, 
such  requisition  will  continue  in  force  for 
the  benefit  of  the  consolidated  company, 
provided  an  officer  authorized  to  receive 
such  payments  be  continued  at  the  place 
named  in  the  call.  Such  requisition  applies 
to  conditional  subscriptions  as  soon  as  the 
condition  is  performed,  and  to  subsequent 
subscriptions  made  before  consolidation  is 
complete,  as  well  as  to  subscriptions  abso- 
lute at  the  date  of  the  call.  Mansfield,  C. 
&^  L.  M.  R.  Co.  V.  Stout,  26  O/tio  St.  241,  13 
Am.  Ry.  Rep.  361. 

Under  the  first  section  of  the  Ohio  act  of 
1856,  as  amended  May  6,  1869,  it  is  a  condi- 
tion precedent  to  the  right  to  enter  into  a 
joint  agreement  for  consolidation  that  the 
lines  of  road  of  the  contracting  corpora- 
tions be  first  made,  or  be  in  process  of  con- 
struction ;  and  a  conditional  subscriber,  who 
had  no  knowledge  of  the  progress  of  con- 
solidation, and  in  no  way  contributed 
thereto,  may,  in  an  action  by  the  new  com- 
pany as  successor  to  the  old,  to  recover  the 
amount  of  his  subscription,  dispute  the 
corporate  existence  of  the  plaintiti  on  the 
ground  that,  at  the  date  of  the  agreement 
to  consolidate,  the  road  of  the  company,  to 
wiiose  stock  he  so  subscribed,  was  neither 
made  nor  in  process  of  construction.  Afans- 
field,  C.  6-  L.  M.  R.  Co.  v.  Stout,  26  Oliio 
St.  241,  13  Afn.  Ry.  Rep.  361.— DisriN- 
nuisiiED  IN  Toledo,  C.  &  St.  L.  R.  Co.  v. 
Hinsdale,  45  Ohio  St.  51,^. 

Uy  force  of  the  articles  of  consolidation 
and  the  acts  of  assembly  the  subscriptions 
to  the  stock  of  one  of  the  prior  companies 
enure  to  the  benefit  of   the  consolidated 


company,  so  as  to  become  assets  in  its 
hands  for  the  payment  of  its  debts ;  and 
the  subscribers  thereof  become  liable  to 
the  creditors  to  the  amount  of  their  unpaid 
subscriptions.  Hamilton  v.  Clarion,  M.  &» 
P.  R.  Co.,  144  Pa.  St.  34,  23  Ail.  Rep.  53. 

Such  subscribers,  it  seems,  were  not  re- 
leased by  a  certain  contract  between  the 
consolidated  company  and  an  improvement 
company,  made  immediately  after  the  con- 
solidation, whereby  the  latter  company  was 
to  construct  the  railroad  in  consideration  of 
paid-up  capital  stock,  etc.,  no  portion  of  the 
road  ever  having  been  constructed  there- 
under. Hamilton  v.  Clarion,  M.  &^  P.  R. 
Co.,  144  Pa.  St.  34,  23  All.  Rep.  53. 

Plaintiff  bought  certain  shares  of  railroad 
stock,  with  the  guaranty  of  the  company 
that  by  a  fixed  date  in  tlie  future  it  should 
be  at  par.  Before  the  time  had  elapsed, 
and  by  consent  of  the  plaintiff,  the  com- 
pany consolidated  with  another,  w*-"  h  had 
the  effect  of  dissolving  the  old  co  ration 
and  forming  a  new  one,  with  the  same 
stockholders,  and  which  rendered  worthless, 
in  fact  destroyed,  the  oU'  stock.  Held,  that 
plaintiff  could  not  recover  on  the  guaranty. 
Clearwater  v.  Meredith,  i  Wall.  {U.  S.)  25. 

The  legislature  passed  an  act  authorizing 
the  consolidation  of  two  railroad  com- 
panies, under  their  charters.  After  the  act 
took  effect,  A.  subscribed  to  the  stock  of 
one  of  them.  After  the  consolidation  A. 
was  s-  ed  by  the  new  company  for  the 
amount  of  his  stock.  Held,  that  he  was 
liable,  and  this  whether  the  consolidation 
took  place  with  his  knowledge  and  consent 
or  not.  Sparrow  v.  Evansville  &*  C.  R.  Co., 
7  Ind.  369. 

34.  Effect  on  niiinioipnl  aid  sub- 
scriptions.*—Where,  prior  to  consolida- 
tion, a  township  under  statutory  power 
voted  to  issue  bonds  for  the  stock  of  one  of 
the  companies,  and  after  consolidation  such 
bonds  were  issued  to  the  consolidated  com- 
pany, reciting  a  due  and  legal  consolidation, 
the  defense  that  the  consolidation  was  void 
is  not  open  in  an  action  on  the  bonds  by  a 
hona-fide  holder  for  value.  Washburn  v, 
Cass  County,  3  Dill.  (U.  S.)  251. — Follow- 
INI,  Nugent  V.  Super's  of  Putnam  County, 
19  Wall.  (U.  S.)  241. 

Where  a  company  accepts  a  subscription 

*  Consnljdation,  chance  of  iianK-,  etc,  as  af- 
fecting power  of  municipal  corporations  to  issue 
bonds  in  aid  of  ratlruuds,  see  note,  5  L.  R.  A. 
798, 
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or  donation  from  a  county  upon  conditions 
imposed  by  the  vote,  and  by  its  contract 
with  the  county  board,  and  afterwards  con- 
solidates with  other  companies  under  arti- 
cles requiring  the  new  company  to  perform 
such  conditions,  such  original  company,  and 
each  of  the  new  companies  which,  by 
means  of  the  consolidation,  succeed  to  the 
owncrsliip  of  tlie  original  road,  will  thereby 
become  bound  to  perform  all  the  condi- 
tions so  imposed  by  the  contract  with  the 
county  and  by  the  vote  of  the  people. 
People  ex  re/,  v.  Louisville  &•  A\  J\.  Co.,  1 20 
///.  48,  loyV.  Z;.  /;•</.  657. 

All  the  powers,  rights,  franchises,  and 
immunities  to  which  the  several  companies 
were  entitled  pass  to  the  new  or  consol- 
idated company,  including  a  donation  made 
by  a  town  to  one  of  the  companies  so  con- 
solidated. Niantic  Sav.  Bank  v.  Douglas, 
5  ///.  App.  579. 

Where  an  appropriation  is  lawfully 
granted  a  railroad  company  by  a  township 
it  will,  upon  consolidation  of  the  company 
with  another,  pass  to  and  vest  in  the  con- 
solidated company.  Scott  v.  Haiisheer,  94 
Ind.  I.  —  DisriNGUiSHED  IN  Com'rs  of 
Hamilton  County  v.  State,  36  Am.  &  Eng. 
R.  Cas.  21c,  115  Ind.  64. — Lewis  v.  Claren- 
don, 5  Dill,  {U,  S.)  329,  Livingston  County 
v.  First  Nat,  Bank,  128  U.  S.  102,95///. 
Ct,  Rep.  18. 

The  privilege  to  have  subscriptions  made 
to  it  by  county  courts  without  the  sanction 
of  a  popular  vote  does  not  pass  to  the  con- 
solidated company,  after  the  taking  effect 
of  the  Missouri  constitution  of  1865.  ■  Wag- 
ner V.  Meety,  69  Mo.  1 50.  State  e.v  rel.  v. 
Garroutte,(}j  J/o.  445.— Rkvikwing  Harsh- 
man  V.  Bates  County,  92  U.  S.  569 ;  Phila- 
delphia &  W.  R.  Co.  V.  Maryland,  10  How. 
(U.  S.)  376;  Tomlinson  v.  Branch,  15  Wall. 
(U.  S.)  460;  Nugent  v.  Super's  of  Put- 
nam County,  19  Wall.  (U.  S.)  241 ;  Marsh  7'. 
Fulton  County,  lo  Wall.  (U.  S.)  676.— 
Harshnian  v.  Bates  County,  3  Dill,  {U.  S.) 
150. 

A  consolidated  railroad  company  assigned 
a  donation  note  given  to  one  of  the  cor- 
porations merged  in  the  consolidation,  on 
which  the  assignees  brought  suit,  //eld, 
that,  unless  the  Ci)nsf)li(lated  company  was 
shown  to  be  the  legallv  created  successor 
of  tlie  company  to  whom  the  nt)te  was 
given,  it  had  no  concern  with  its  individual 
contracts  witli  third  persons;  and  if  so 
Identified,  it  can  only  have  or  give  to  its 


assignees  a  right  to  recover  by  proof  that 
ail  conditions  of  recovery  have  been  com- 
plied  with.  BroTun  v.  Dibble,  30  Am.  <S>» 
Eng.  A'.  Cas.  241,  65  Midi.  520,  32  N.  IV. 
Rep.  656. 

35.  Kttect  on  title  to  Iaiuls.*-VVhere 
land  is  conveyed  in  fee-simp'.i  to  a  railroad 
company,  and  afterwards  the  company  is 
consolidated  with  another,  and  further  con- 
solidations take  place  from  time  to  time, 
the  new  companies  formed  by  the  succes- 
sive consolidations  succeed  to  said  real 
estate,  Cas/iinan  v.  Broiunlee,  128  Ind.  266, 
27  N,  E,  Rep,  560. 

Where,  prior  to  the  consolidation  of  two 
railroad  companies,  one  of  them  conveys 
certain  lands  by  warranty  deed  wit'  min- 
eral roservations,  after  which  the  k  .s  are 
certified  to  the  state  of  Michigan  in  aid  of 
the  construction  of  the  road  of  the  other 
company,  and  the  two  companies  are  con- 
solidated under  a  new  name,  pursuant  to 
the  statute,  and  the  state  patents  the  lands 
to  the  new  company,  which  conveys  the 
mineral  reservations,  the  patentee  and  its 
grantees  are  bound  by  the  deed  given  by 
the  first  company.  Deer  Lake  Co.  v.  Mie/ii- 
^an  L.  <Sw  /.  Co.,  89  Mic/t.  180,  50  N,  IV. 
Rep,  807  ;  former  appeal,  83  Mic/i,  1 1. 

The  interest  in  land  acquired  by  a  com- 
pany under  a  sealed  instrument  granting  it 
permission  to  enter  and  lay  its  track  within 
the  designated  route  may  be  transferred  to 
another  railroad  company  into  which  the 
original  shall  merge;  or  consolidate  with 
others,  by  legislative  authority.  New  Jersey 
&"  Midland  R,  Co,  v.  Van  Sj'ckle,  37  A',  J. 
L.  496. 

Land  taken  for  a  railroad  built  under  a 
chartet  granted  for  a  certain  period,  the 
legislature  reserving  the  right  to  extend 
the  same,  does  not  revert  to  the  original 
owner  where,  by  consolidation,  another 
railroad  company  acquires  the  road,  even 
after  the  expiration  of  the  term  of  the 
original  charter.  Terry  v.  Neiv  York  C, 
6-  H.  R.  R.  Co.,  67  l/ow.  Pr,  {N.  Y.) 
439, — Followed  in  Beal  v.  New  York  C. 
&  H.  R.  R.  Co.,  3  How.  Pr.  N.  S.  (N.  Y.) 

329- 

A.,  as  stockholder  of  a  certain  railroad, 
had  an  interest  in  its  riglit  of  way  at  the 
time  of  its  consolidation  with  another 
wliich  assumed   its  debts  and  assets  and 

*  Consolidation  of  rnilroads  as  afTecting  title 
to  lands,  see  46  Am.  &  Eno.  R.  Cas.  588,  abttr. 
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paid  A.  partly  in  money  and  partly  in  notes 
for  his  interest.  Hfld,  in  an  action  on  the 
notes,  that  he  was  not  entitled  to  a  vendor's 
lien  on  the  right  of  way.  Cross  v.  Burling- 
ton Ss^  S.  W.  R.  Co.,  8  Am.  &^  Eng.  K.  Cas. 
263,  58  /07i>a  62,  12  .V.  IV.  Rep.  71. 

Articles  of  amalgamation  and  consolida- 
tion incorporating  the  consolidated  com- 
pany, cor.  aining  a  grant  as  follows — Tlie 
said  Central  Pacitic  R.  Co.  "  hereby  sells, 
assigns,  transfers,  grants,  bargains,  releases, 
and  conveys"  to' the  said  consolidated  com- 
pany "  all  its  property,  real,  personal,  and 
mixed,"  and  "  all  rights,  privileges,  and  fran- 
chises," etc.,  convey  the  lands  granted  to 
the  former  company  by  the  government 
under  the  act  of  July  i,  1862.  Tarpey  v. 
Dcseret  Salt  Co.,  5  Utah  494,  17  Pac.  Rep, 
631.— Quoting  Natoma  W.  &  M.  Co.  v, 
Clarkin,  14  Cal.  544. 

30.  Power  of  new  company  to  ac- 
quire and  dispose  of  lauds.*— A  '-on- 
solidated  railroad  company  may  execute  a 
mortgage  upon  all  the  consolidated  prop- 
erty which  will  be  paramount  to  the  unse- 
cured indebtedness  of  the  constituent  com- 
panies. Tysen  v.  Wabash  R.  Co.,  13  Am.  &» 
Eng.  R.  Cas.  134,  11  Btss.  (£/.  S.)  510,  15 
Fed.  Rep.  763. 

A  deed  to  a  corporation  conveying  land, 
"to  be  used  by  it  for  railroad  purposes," 
conditioned  that  "  if  work  is  not  com- 
menced on  said  road  in  two  years,  then 
said  property  is  to  revert  to  "  the  grantor, 
the  name  of  the  grantee  being  that  borne 
by  the  railway  company  formed  by  the  con- 
solidation of  three  different  companies,  and 
also  that  previously  borne  by  one  of  the 
companies  entering  into  such  consolidation, 
is  presumptively  a  conveyance  to  the  con- 
solidated company  and  not  to  the  original 
company  whicii  bore  the  same  name,  it  ap- 
pearing inferentially  from  the  verdict  that 
prior  to  the  signing  and  delivery  of  the 
deed  the  latter  company  had,  by  reason  of 
such  consolidation,  been  superseded  by  tlie 
new  company,  and  therefore  did  not,  in 
fact,  longer  exist.  This  being  so,  the  court 
correctly  construed  the  deed  as  being  con- 
ditional, not  upon  the  commencement  of 
the  work  in  Georgia  within  two  years  after 
the  date  of  its  execution,  but  upon  the 
commencement  of  the  work  anywhere  on 
the  line  of  the  consolidated  company's  rail- 
way ;  and  rightly  held,  that  the  construction 

*  I'ower  of  consolidated  companies  to  acquire 
lands,  see  note,  44  Am.  &  Eno.  R.  Cas,  5. 


and  operation  of  a  part  of  the  line  situated 
in  North  Carolina  would  satisfy  this  condi- 
tion. Lester  v.  Georgia,  C.  &^  A^.  R.  Co.,  90 
Ga.  802,  17  5.  E.  Rep.  113. 

By  the  fifth  section  of  the  act  ratifying  the 
consolidation  of  the  Alabama  and  Florida 
railroad  company  and  the  Mobile  and  Great 
Northern  railroad  company,  under  the 
name  of  the  Mobile  and  Montgomery  rail- 
road company,  the  new  company  was 
authorized  to  issue  bonds,  secured  by  mort- 
gage or  deed  of  trust  "on  the  road,  fran- 
chises, and  property  of  said  company ;" 
while  the  sixth  section,  after  declaring  that 
the  consolidation  "  shall  in  no  way  affect 
the  rights  of  the  creditors  of  said  (original) 
companies,  and  their  separate  existence 
shall  be  continued  as  to  all  the  rights  and 
remedies  of  creditors,"  further  provided 
that  the  new  company  "  may  dispose  of  any 
property,  real  or  personal,  held  by  each  of 
said  (original)  companies,  and  make  and 
execute  titles  for  the  same."  Held,  that 
this  power  of  sale  was  confined  to  such 
property  as  was  not  needed  for  operating 
the  road — surplus  lands  and  probably  per- 
sonal effects  not  in  present  use  nor  required 
for  use  on  the  road — releasinp;  such  property 
only  from  the  charge  or  encumbrance  of 
existing  debts  and  permitting  it  to  be  util- 
ized. Spetice  V.  Mobile  &»  lif.  R.  Co.,  79 
Ala.  576. — Kf.vikwing  Montgomery  &  W. 
P.  \\.  Co.  V.  Branch,  59  Ala.  139. 

Where  two  or  more  railroad  corporations 
consolidate  their  stock  and  franchises  into 
one  company,  under  the  provisions  of  the 
statutes  of  Nebraska,  the  consolidated  com- 
pany thus  formed  becomes  a  body  corpo- 
rate, pursuant  to  and  in  accordance  with  the 
laws  of  this  state,  and  is  entitled  to  acquire 
property  for  the  use  of  the  corporation  un- 
der the  law  of  eminent  domain.  Tresler  v. 
Missouri  Pac.  R.  Co,  33  Neb.  171,  49  N.  ff. 
Rep.  1 1 10. — Following  State  v.  Missouri 
Pac.  R.  Co.,  25  Neb.  164;  State  z'.  Chicago, 
B.  &g.  R.  Co„25  Neb.  156, 

37.  KIt'ectof  consolidation  of  roads 
lyinfJT  in  different  states.* — (1)  In  gen- 
eral.— When  two  corporations  of  different 

*  Effect  of  consullJation  of  railroad  com- 
panies of  different  states,  see  note,  16  Am.  & 
Eng.  R.  Cas.  490. 

Consolidated  interstate  corporation  as  domes- 
tic corporation  of  one  of  the  states,  see  note,  15 
L.  R.  A.  82. 

Privileges  and  obligations  under  state  statutes 
of  corporations  created  by  consolidation  of  a 
domestic  and  foreign  corporation,  see  note,  15 
L.  R.  A   8.J. 
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states  become,  by  the  co-operating  legislation 
')(  those  states,  a  consolidated  corporation, 
such  consolidated  corporation,  when  acting 
in  its  corporate  capacity  in  either  of  the 
states,  acts  under  the  authority  of  the 
charter  of  that  state,  and  the  legislation  of 
the  other  state  has  no  operation  beyond  its 
territorial  limits.  Pittsburgh  &^  S.  L.  R. 
Co.  V.  Kothschild,  {Pa.)  26  Am.  &•  Eng.  R. 
Cas.  50,  4  Atl.  Rep.  385. 

The  power  of  a  railroad  company  to  be- 
gin proceedings  for  the  condemnation  of 
lands  in  Michigan  is  not  lost  by  its  consoli- 
dati(jn  with  another  railroad  company  into 
a  new  organization  so  as  to  constitute  a 
corporation  subject  to  the  laws  of  the  same 
state  as  the  original  company.  Toledo,  A. 
A.  ^  G.  T.  R.  Co.  V.  Dunlap,  5  Am.  &'E»g. 
R.  Cas.  378,  47  Mic/t.  456,  1 1  A'.  IV.  Rep. 
271.— Approved  in  Denver  &  R.  G.  W,  R. 
Co.  V.  Stanclifl,  4  Utah  117. 

The  legislature  of  another  state  author- 
ized a  corporation,  owning  a  railroad  there 
and  consolidated  with  a  corporation  own- 
ing a  railroad  in  this  commonwealth,  to  ex- 
tend its  line  of  road  and  increase  its  capital 
stock  for  the  purpose.  At  that  time  it  was 
lawful  both  there  and  here,  and  it  has  re- 
mained lawful  there,  for  any  corporation  to 
issue  new  stock  to  its  shareholders  at 
par,  without  regard  to  its  market  value.  A 
statute  was  tiicn  passed  here,  prohibiting 
any  such  consi  lidated  corporation  from  ex- 
tending its  railroads  or  increasing  its  capi- 
tal stock  without  previous  consent  of  the 
legislature  of  this  state,  but  providing  that 
nothing  therein  contained  should  be  con- 
strued to  prohibit  that  particular  corpora- 
tion from  extending  its  road  under  the 
authority  prantcd  by  said  other  state ;  and 
afterwards,  on  the  same  day,  another 
statute  was  passed  here,  providing  that  any 
railroad  corporation,  authorized  to  increase 
its  capital  stock,  should  sell  the  new  shares 
by  auction,  if  the  market  value  of  its 
shares  exceeded  their  par  value.  Held, 
that  the  corporation  in  question,  under  the 
authority  granted  by  said  other  state,  might 
increase  its  capital  stock  without  further 
permission  of  the  legislature  of  this  state, 
and  might  lawfully  issue  the  new  stock  at 
par  to  its  shareholders.  Attorney-General 
v.  Boston  &•  M.  R.  Co.,  109  Mais,  99. 

On  the  consolidation  of  railway  compa- 
nies in  two  or  more  states,  authorized  by 
the  laws  of  the  states  creating  them,  a  new 
corporation  will  be  created,  having  in  each 


state  all  the  powers,  rights,  and  franchises 
that  the  constituent  companies  had  in  the 
same  state,  but  not  in  one  state  the  powers, 
etc.,  of  the  constituent  company  in  the 
other  state.  The  new  corporation  will 
stand  in  each  state  as  the  original  corpora- 
tion had  previously  stood  in  the  same  state. 
Ohio  iS^  M.  R.  Co.  v.  People,  123///.  467,  14 
N.E.  Rep.  874.— Quoting  yuincy  R.  Bridge 
Co.  V.  Adams  County,  88  111.  615. 

Where  corporations,  created  respectively 
by  the  laws  of  Wisconsin  and  Illinois,  con- 
solidate, but  in  making  the  contract  of  con- 
solidation they  fail  to  pursue  the  terms  of 
their  charters,  and  subsequently,  by  legisla- 
tive act  of  this  state,  such  contract  is  con- 
firmed, the  corporate  existence  of  the  cor- 
poration named  in  the  act  i'^  thereby  recog- 
nized as  a  corporation  of  this  state,  and  a 
mortgage  subsequently  made  in  the  cor- 
porate name  of  all  the  corporations  (they 
being  the  same  in  both  states,  and  managed 
by  a  common  board  of  directors),  upon  the 
property  of  the  corporation  of  this  state,  is 
a  valid  mortgage  of  the  latter  corporation. 
Racine  6f  M.  R.  Co.  v.  Farmers'  L.&'T. 
Co.,\<)Ill.  331. 

Where,  after  the  consolidation  of  two 
corporations,  the  corporation  thereby 
created,  afterwards  consolidated  with  an- 
other Illinois  corporation,  the  name  of 
which  was  subsequently  changed,  by  legis- 
lative act,  to  the  same  name  as  that  of  the 
former  corporation,  and  the  whole  man- 
aged by  a  common  board  of  directors,  and 
a  mortgage  was  made  covering  the  entire 
road  in  Illinois  owned  by  the  Illinois  cor- 
poration —  held,  that  notwithstanding  the 
consolidated  contract  with  this  third  corpo- 
ration may  have  been  illegal,  that  fact 
could  not  affect  the  validity  of  the  mort- 
gage as  to  that  portion  of  the  property 
mortgaged,  and  not  owned  by  such  third 
corporation  at  the  time  of  the  consolida 
tion.  Racine  &*  M.  R.  Co.  v.  Farmers'  L. 
<S-  T.  Co.,  49  ///.  331. 

And  in  a  suit  to  foreclose  such  mortgage, 
the  question  as  to  the  validity  of  sucli  con- 
solidation contract  cannot  be  raised  by  the 
mortgagor  corporation.  Having  mortgaged 
the  property,  it  will  not  be  permitted  to 
deny  its  own  title.  Racine  <S^  M.  R.  Co.  v. 
Fanners'  L.  &»  T.  Co.,  49  ///.  331. 

Where  continuous  lines  of  road,  passing 
through  different  states,  are  consolidated 
by  legislative  authority,  although  the  con- 
solidated company  must,  from  the  very  na- 
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tuie  of  a  corporation,  be  regarded  as  a  dis- 
tinct entity  in  each  state,  yet  the  objects  of 
consolidation  would  be  very  liable  to  be  de- 
feated, unless  the  entire  line  should  be 
plat:ed  under  one  board  of  directors.  The 
principle  that  a  single  corporation  cannot 
be  created  by  the  joint  legislation  of  two 
stiites,  while  an  irresistible  inference  from 
the  established  law  in  regard  to  corporate 
bodies,  is  nevertheless  a  technical  and  ab- 
stract principle ;  and  when  adjoining  states 
authorize  consolidations,  and  the  consoli- 
dated lines  are  placed  under  a  common 
board,  with  a  common  name  and  seal,  such 
board  will  naturally  act  as  if  the  consoli- 
dated lines  made  but  one  company,  and, 
when  their  contracts  assume  that  form,  the 
courts  must,  for  the  protection  of  the  pub- 
lic, and  to  enforce  good  faitli,  hold  that  the 
contract  is  to  be  construed  as  made  by  the 
corporation  of  each  state  in  which  the  sub- 
ject-matter of  the  corporation  lies.  Kacine 
^ro  M.  R.  Co.  V.  farmers'  L.  <S-  T.  Co.,  49 

111.  331. 

The  validity  and  the  effect  of  a  consolida- 
tion of  three  railroad  companies,  and  of 
bonds  and  a  mortgage  made  by  the  new 
company— determined,  with  reference  to 
the  circumstances  of  a  particular  case,  where 
the  consolidated  company  had  been  indi- 
rectly recognized  by  subsequent  legislative 
acts.     Racine  &*  M.  R.  Co.  v.  Farmers'  L. 

&•  r.  Co.,  49/11. 331. 

In  the  conduct  of  its  corporate  business 
the  consolidated  corporation  acts  as  a  unit 
— as  one  corporation  and  not  three ;  and, 
in  the  absence  of  a  statutory  provision  to 
the  contrary,  it  may  transact  its  corporate 
business  in  one  state  for  all,  and  the  con- 
tracts it  enters  into  and  the  liabilities  it  in- 
curs in  one  slate  arc  binding  upon  it  in  all 
the  states,  and  may  be  enforced  against  it  in 
any  one  of  them,  when  the  acti(jn  is  transi- 
tory. Fitzgerald  v.  Missouri  Pac.  R.  Co.. 
so  Am.  &*  Eng.  R.  Cas.  622,  45  Feil.  AV/. 
812. 

Where  two  railroads  chartered  in  different 
states  are  consolidated  under  the  laws  of 
both  states,  so  far  as  eajli  state  has  control 
over  the  charter  it  grants,  the  corporations 
remain  (iillerent  and  separate,  but  they  are 
identical  in  so  far  that  they  may  represent 
each  other  in  sui  j  by  or  against  either. 
A'ashua  &•  L.  R.  Corp.  v.  Boston  Sf'  L.  R. 
Corp.,  16  Am.  &•  Fug.  R.  Cas,  488,  19  Fed. 
Kip.  804.— Following  Home  v.  Boston  & 
3  D.  R.  D.  -7. 


M.  R.  Co.,  1 8  Fed.  Rep.  50.- -Followed  in 
Union  Trust  Co.  v.  Rochester  &  P.  R.  Co., 
29  Fed.  Rep.  609. 

As  respects  any  one  state,  a  corporation 
originally  of  that  state  is  the  sole  represen- 
tative of  the  other  corporations  consoli- 
dated with  it.  Chicago  &^  IV.  I.  R.  Co.  v. 
Lake  Shore  &-  M.  S.  R.  Co.,  10  Biss.  {U.  S.) 
122,  5  Fed.  Rep.  19. 

A  railroad  corporation  created  by  the 
laws  of  one  state  is,  as  to  that  state,  a  cor- 
poration existing  under  tiie  laws  of  that 
state  only,  though  it  be  consolidated  with  a 
like  corporation  created  under  the  laws  of 
another  state.  MulUr  v.  Dows,  94  U.  S. 
444. — Followed  in  Lonergan  v.  Illinois  C. 
R.  Co.,  55  Fed.  Rep.  550. 

Where  corporations  of  two  states  are 
consolidated  on  terms  which  require  the 
consolidated  company,  when  operating  in 
one  of  those  states,  to  be  subject  to  its  laws, 
such  state  can  legislate  for  the  company 
within  its  limits,  just  as  it  could  have  done 
if  no  consolidation  had  taken  place.  Peik 
v.  Chicago  &>•  N.  IV.  R.  Co.,  94  (/.  S.  164, 16 
Am.  Ry.  Rep.  413. 

(2)  Citizenship — Domestic  or  foreign. — 
A  corporation  formed  by  a  consolidation  of 
a  domestic  and  foreign  corporation,  pur- 
suant to  Minn.  Laws  1881,  ch.  94,  is  a  do- 
mestic corporation.  In  re  St.  Paul  &•  N. 
P.  R.  Co.,  28  Am.  &-  Eng.  R.  Cas.  255,  36 
Minn.  85,  30  N.  IV.  Rep.  432. 

The  constitutional  provision  that  "a  ma- 
jority of  the  directors  of  any  railroad  cor- 
poralioti  now  incorporated  or  hereafter  to 
be  incorporated  by  the  laws  of  this  state 
shall  be  citizens  and  residents  of  this  state," 
has  no  application  to  a  railway  corporation 
formed  prior  to  the  adoption  of  the  consti- 
tution, by  the  consolidation  of  a  railway 
company  in  this  state  with  one  of  another 
state,  by  the  consent  of  each  of  such  states. 
Such  a  corporation  exists  under  the  laws  of 
the  two  states,  and  cannot  be  said  to  be  in- 
corporated solely  under  the  laws  of  either. 
Ohio  &*  M.  R.  Co.  V.  J'eople,  123  ///.  467,  14 
A'.  E.  Rep.  874. 

An  Arkansas  corporation,  owning  a  line 
of  railroad  in  Arkansas,  consolidated  with 
a  Missouri  corporation,  owning  a  line  of 
railroad  in  Missouri.  By  the  consolidation 
the  consolidated  company  became  the 
owner  of  the  road  in  both  states,  but  in 
Arkansas  it  is  to  be  regarded  as  an  Arkan- 
sas corporation,  and  in  Missouri  as  a  Mis- 
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souri  corporation.  CiiUral  Trust  Co.  v.  St. 
Louis,  A.  &>  T.  R.  Co.,  42  ^/w.  &^  Eng.  R. 
Cas.  26,  41  Fei/.  Rep.  551. 

A  consolidated  corporation,  which  bears 
the  same  name  in  three  states,  and  has  one 
board  of  directors  and  the  same  share- 
holders, and  operates  the  road  as  one  entire 
line,  and  is  designed  to  accomplish  the  same 
purposes,  and  exercises  the  same  general 
cor|)orate  powers  and  functions  in  all  the 
states,  is  not  the  same  cor[)oraiion  in  each 
state.  While  it  is  a  unit  and  acts  as  a 
whole,  in  the  transaction  of  its  corporate 
business,  it  is  not  a  corporation  at  large, 
nor  is  it  a  joint  corporation  of  the  three 
States.  Like  all  corporations  it  must  have 
a  legal  dwelling  place,  and  it  dwells  in 
three  states,  and  is  a  separate  and  single 
entity  in  each.  It  is,  in  effect,  a  corporate 
trinity,  having  no  citizenship  of  its  own  dis- 
tinct from  its  constituent  members,  but  a 
citizenship  identical  with  each.  Fit::gerald 
V.  Missouri  Pac.  R.  Co.,  50  Am.  &-»  Eng.  R 
Cas.  622,  45  Fed.  Rep.  812. 

A  corporation  formed  by  consolidation  of 
corporations  of  two  states,  legislation  of 
both  states  authorizing  the  consolidation,  is 
a  corporation  of  each  state.  Burger  v. 
Grand  Rapids  &"  I.  R.  Co.,  20  A>//.  &•  Eng. 
R.  Cas.  607,  22  l-\'d.  Rep.  561.— Quoting 
Baltimore  &  O.  R.  Co.  v.  Harris,  12  Wall. 
(U.  S.)  65 ;  Ohio  &  M.  R.  Co.  v.  Wheeler,  i 
Black  (U.  S.)  297. 

The  C,  B.  &  Q.  R.  Co.  was  a  corporation 
organized  under  the  laws  of  the  state  of 
Illinois  and  of  the  state  of  Iowa,  and  operat- 
ing a  railroad  from  the  city  of  Chicago,  in 
Illinois,  to  a  point  on  the  Missouri  river, 
in  Iowa,  opposite  the  city  of  Plattsmouth, 
in  Nebraska;  and  the  B.  &  M.  R.  R.  Co., 
in  Nebraska,  was  a  corporation  organized 
under  and  by  virtue  of  the  laws  of  that 
state,  operating  a  railroad  from  the  city  of 
Plattsmouth  to  Kearney.  These  two  cor- 
porations consolidated  tiieir  stock  and  fran- 
chises into  one  corpoiation  or  joint-stock 
company,  to  be  known  as  the  "  C,  B.  &  Q. 
R.  Co.,"  under  the  provisions  of  section  114, 
ch.  16,  Comp.  St.  1887.  Held,  that  by  virtue 
of  such  consolidation,  and  the  compliance 
with  the  laws  of  this  state,  the  corporation 
created  thereby  became  a  body  corporate 
pursuant  to  and  in  accordance  with  the  laws 
of  this  state,  and  was  therefore  not  a  foreign 
corporation.  State  e.v  re/,  v.  Chicago,  R.  &* 
Q.  R.  Co.,  36  //w.  &^  Eng.  R.  Cas.  504,  25 
Ned.  156,41  A'.   W,  Rep.  125.— Followeu 


IN  Trester  v.  Missouri  Pac.  R.  Co.,  33  Neb, 
171  ;  State  v.  Missouri  Pac.  R.  Co.,  25  Neb. 
164;  State  ex  rel.  7>.  Chicago,  St.  P,,  M. 
&  O.  R.  Co.,  25  Neb.  165. 

(3)  As  respects  suits  in  federal  courts. — 
Corporations  of  different  states  consolidated 
to  operate  one  entire  line  of  road  are  not 
prevented,  by  subsequent  consolidation, 
from  suing  each  other  in  the  federal  courts. 
St.  Louis,  .1.  (Sn>'  T.  H.  R.  Co.  v.  Indianapolis 
£-  St.  L.  R.  Co.,  9  Riss.(l/.  S.)  144.— Quot- 
ing Ohio  &  M.  R.  Co.  V.  Wheeler,  i  lilack 
(U.  S.)  2S6;  Baltimore  &  O.  R.  Co.  v.  Har- 
ris, 12  Wall.  (U.  S.)  65.— Distinguished  in 
Chicago  &  W.  I.  R.  Co.  v.  Lake  Shore  &  M. 
S.  R.  Co.,  10  Biss.  (U.  S.)  122,  5  Fed.  Rep. 
19.  FoLLOWK.n  IN  Colglazier  v.  Louisville, 
N.  A.  &  C.  R.  Co.,  20  Am.  &  Eng.  R.  Cas. 
611,  22  Fed.  Rep.  568. 

In  such  a  suit  the  court  will  conclusively 
regard  all  the  shareholders  as  citizens  of  the 
state  which  created  the  corporation.  .S7. 
Louis,  A.  &>  T.  H.  R.  Co.  v.  Indianapolis  Or* 
St.  L.  R.  Co.,  9  Biss.  (U.  S.)  144. 

The  same  persons  organized  a  railroad 
corporation  both  in  New  Hampshire  and 
Massachusetts,  and  subsequently,  by  legis- 
lative permission,  the  two  united,  "  the  fran- 
chises, privileges,  and  property  to  be  held 
by  the  stockholders  in  each  corporation  in 
proportion  to  the  number  of  shares  therein." 
Held,  that  this  did  not  extinguish  the  ex- 
istence of  the  New  Hampshire  corporation 
as  a  citizen  of  that  state,  within  the  mean- 
ing of  the  federal  law  providing  for  suits  in 
the  U.  S.  courts  between  citizens  of  differ- 
ent states.  A'asl/ua  6^  L.  R.  Corp.  v.  Bos- 
ton  S^  L.  R.  Corp.,  42  Am.  <Sm  Eng.  R.  Cas. 
688,  136  ^.  5.  356  10  Sup.  Ct.  Rep.  1004.— 
Foi.LOWEn  IN  Paul  v.  Baltimore  &  O.  & 
C.  R.  Co.,  44  Fed.  Rep.  513;  Phinizy  i>. 
Augusta  &  K.  R.  Co.,  56  Fed.  Rep.  273 ; 
Conn  V.  Chicago,  B.  tS:  Q.  R.  Co.,  50  Am.  & 
Eng.  R.  Cas.  640,  48  Fed.  Rep.  177. 

(4)  As  respects  remo^ial  of  suits  to  federal 
courts. — When  a  corporation  created  by  the 
laws  of  one  state  becomes  consolidated  with 
corporations  of  other  states,  and  changes 
its  name,  and  is  sued  by  the  new  name,  in  a 
court  of  the  state  of  'ts  creation,  by  a  cor- 
poration of  lue  same  state,  another  one  of 
the  consolidated  corporations  created  by 
another  state  cannot  go  into  the  state  court 
and  have  the  cause  removed  to  the  federal 
court.  Chicago  &*  IV.  I.  R.  Co,  v.  LaJte 
Shore  &^  Af.'s.  R.  Co.,  10  Biss.  {[/.  S.)  122, 
5  Fed.  Rep.  19.— DISTINGUISHING  St.  Louis, 
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A.  &  T.  H.  R.  Co.  V.  Indianapolis  &  St.  L. 
R.  Co.,  9  Biss.  (U.  S.)  144;  Chicago  &  N. 
\V.  R.  Co.  V.  Chicago  &  P.  R.  Co.,  6  Biss. 
(U.  S.)  219.— Followed  in  Colg]azier  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  20  Am.  & 
Eng.  R.  Cas.  611,  22  Fed.  Rep.  568. 

Notwithstanding  consolidation  each  cor- 
poration remains  the  corporation  of  the 
state  of  its  creation,  and  where  the  con- 
solidated company  is  sued  in  a  state  court, 
it  cannot  remove  the  suit  to  the  United 
States  circuit  court  on  the  ground  that  it  is 
a  citizen  of  the  other  state,  even  though  the 
consolidation  was  had  under  the  laws  of 
sucii  (Jtlier  state.  Paul  v.  Baltimore  &*  O. 
a^  C.  A\  Co.,  44  Fed.  Rep.  513.— FOLLOW- 
ING Nashua  &  L.  R.  Corp.  v.  Boston  &  L. 
R.  Corp.,  136  U.  S.  356,  10  Sup.  Ct.  Rep. 
1004.  Quoting  MuUer  v.  Dows,  94  U.  S. 
444;  Chicago  &  N.  W.  R.  Co.  v.  Whiiton, 
13  Wall.  (U.S.)  27 1. — Fitzger aid \.  Missouri 
Pac.  R.  Co.,  50  Am.  <S-«  Eug.  R.  Cas.  622,45 
Fed.  Rep.  812.— DiSTiNGUi-SHED  IN  Conn 
V.  Chicago,  B.  &  Q.  R.  Co.,  50  Am.  &  Eng. 
R.  Cas.  (540,  48  Fed.  Rep.  177. 

{5)  As  respects  taxation. — When  a  cor- 
poration is  formed  under  our  laws  by  the 
consolidation  of  other  corporations,  one  of 
which  was  incorporated  under  the  laws  of 
this  state  and  the  others  in  other  states,  the 
new  company  is  to  be  considered  as  "  incor- 
porated under  the  laws  of  this  state,"  within 
the  meaning  of  tlie  last  clause  of  §  i  of  the 
revenue  act  of  March  30,  1872,  and  the 
capital  stock  of  such  corporation  in  this 
state  is  subject  to  taxation  here.  0/iio  ^S^• 
J/.  R.  Co.  V.  Weber,  5  Am.  &*  Eng.  R.  Cas. 
101,  96  ///.  443. 

A  consolidated  railroad  company  formed 
by  the  consolidation  of  two  or  more  com- 
panies in  different  states,  having  a  capital 
stock  which  is  a  unit,  and  only  one  set  of 
stockholders,  who  have  an  interest  as  such, 
in  all  its  property  everywhere,  and  a  single 
board  of  directors,  will  have  its  domicil  in 
each  state,  and  its  stockholders,  directors, 
and  officers  may,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  hold 
meetings  and  transact  corporate  business  in 
either  of  the  states,  though  in  relation  to 
either  state  the  consolidated  company  will 
be  a  separate  corporation,  governed  by  the 
laws  of  that  state  as  to  its  property  therein, 
and  subject  to  taxation  in  conformity  with 
the  laws  of  such  state,  and  to  all  the  police 
powers  of  the  state  in  respect  to  its  prop- 
erty and  franchise  within  such  state.     Ohio 


£~  .)/.  R.  Co.  V.  People,  123  ///.  467,  14  A'.  E. 
Rep.  874. 

38.  Ettt't*  of  aiiialg:nmation  of 
Cnnadiaii  roat!s. — The  act  of  union  or 
amalgamation  by  wi'ich  tlie  Grand  Trunk 
railway  company  of  Canada  was  formed  has 
had  the  effect  of  transferring  the  right  of 
property  of  the  different  companies  united 
to  tlie  new  company  so  formed,  and  was  an 
absolute  mutation,  having  the  effect  of  an 
exchange  in  so  far  as  the  shares  assigned  to 
the  shareholders  were  concerned  and  being 
a  sale  in  so  far  as  regards  the  .payment  of 
_£75,ooo  to  the  St.  L.  and  A.  R.  Co.  K'iers- 
l-owski  V.  La  Compagnie,  etc.,  10  Low.  Can. 

47. 

The  seignior  is  entitled  to  claim  lods  et 
ventes  upon  that  portion  of  the  £7^,ot^o 
whicli,  upon  appraisement,  will  be  found  to 
represent  the  value  of  the  lands  situate  in 
the  seigniory  of  the  plaintiff  (appellant),  and 
assigned  to  the  new  company,  the  respond- 
ent. Kierzkowski  \.  La  Compagnie,  etc.,  10 
Low.  Can.  47. 

In  appraising  such  lands,  the  value  of  the 
buildings,  fences,  rails,  and  other  improve- 
ments of  a  permanent  character  must  be 
taken  in  account.  Kierskowskiv.  La  Com- 
pagnie, etc.,  10  Low.  Can.  47. 

3i>.  Constructive  notice  of  consoli- 
dation.— The  holders  of  mortgage  bonds 
of  a  consolidated  railroad  company,  who 
purchase  the  property  at  a  regular  mort- 
gage sale,  are  chargeable  with  notice  of 
everytliing  contained  in  the  act  of  incorpora- 
tion which  created  the  company  with  which 
they  are  dealing.  Mobile  &•  M.  R.  Co.  v. 
Gilmer,  85  Ala.  422,  5  So.  Rep.  138.— Re- 
viewing Spence  v.  Mobile  &  M.  R.  Co.,  79 
Ala.  576. 

If  a  railway  company,  without  parlia- 
mentary sanction,  and  even  if  liable  to  be 
restrained  by  equity  on  application  of  its 
own  stockholders,  as  a  matter  of  fact  under 
the  authority  of  a  vote  of  the  shareholders 
take  possession  by  arrangement  of  a  wholly 
independent  line,  and  work  it  with  their 
own  funds,  and  their  own  officers,  and  make 
payments  from  day  to  day  by  check  on  their 
ordinary  bankers,  with  whom  their  own 
proper  account  is  kept,  the  bankers  are  not 
bound  to  inquire  into  the  purpose  for  which 
each  check  is  drawn,  or,  even  with  knowl- 
edge of  what  was  going  on,  to  be  debarred 
the  right  of  recovering  a  general  balance  on 
an  overdrawn  account  because  the  moneys 
sought  to  be  recovered  went,  in  fact,  to  the 
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maintenance  of  the  other  line.  Commercial 
Bank  v.  Great  Western  R.  Co.,  22  U.  C.  Q. 
B.  233. 

2.  Liabilities  of  the  New  Company. 

40.    Status  of  new  company.*— (i) 

In  general. — VVIiere  a  new  corporation  is 
formed  by  amalgamation,  under  the  author- 
ity of  the  state,  of  two  or  more  corporations 
into  one,  it  succeeds  to  all  the  rights  and 
faculties  of  the  several  components,  and  is 
subject  to  all  the  conditions  and  duties  im- 
posed by  the  law  of  their  creation,  excepts© 
far  as  it  may  be  otherwise  provided  by  the 
act  under  which  such  consolidation  is  ef- 
fected. Chicago,  R.  I.  <S-  P.  R.  Co.  v.  Mof- 
fitt,  75  ///.'  524.  Tysen  v.  Wabash  R.  Co.,  13 
Am.&'  Eng.R.  Cas.  134,  11  Biss.  (U.S.)  510. 
1 5  J-'ed.  Rep.  763.  Dewey  v.  Toledo.  A.  A. 
&*  N.  M.  R.  Co.,  50  Am.  &•  Eng.  R.  Cas.  607, 
91  Mich.  351,  51  JV.  W.  Rep.  1063. 

After  on°  railroad  company  has  consoli- 
dated with  another,  as  allowed  by  their  re- 
spective charters,  and  authorized  and  con- 
firmed by  legislative  acts  conferring  all 
rights,  powers,  and  privileges  belonging  to 
either  on  the  new  company  thus  formed,  all 
liabilities  of  either  can  thenceforward  only 
be  enforced  against,  and  in  the  name  of,  the 
consolidated  company.  Indianola  R.  Co.  v. 
Fryer,  1 1  Am.  6~»  Eng.  R.  Cas.  324,  56  Tex. 
609. — Distinguishing  Railroad  Co.  t/.  Geor- 
gia, 98  U.  S.  366,  //.—Distinguished  in 
Evans  v.  Interstate  R.  T.  R.  Co.,  106  Mo. 

594- 

A  consolidated  corporation  is  chargeable 
with  notice  of  a  contract  for  the  sale  of  land 
made  by  one  of  its  constituent  companies 
entered  on  its  corporate  books,  Mc.-llpinc 
v.  Union  Pac.  R.  Co.,  20  Ant.  Sr'  Eng,  R. 
Cas.  586,  23  Fed.  Rep.  168;  affirmed  in  129 
U.  S.  305. — Distinguishing  Whipple  v. 
Union  Pac.  R.  Co.,  28  Kan.  474. 

The  consolidated  company  is  solely  liable 
for  damages  caused  by  the  acts  committed 
suljsequcnt  to  the  consolidation,  though 
(lone  on  properly  formerly  belonging  to  one 
of  the  consolidated  companies.  Day  v. 
KfiV  Orleans  Pac.  R.  Co.,  37  La.  Ann.  131. 
—Following  Hotard  t/.  Texas  &  P.  R.  Co., 
36  La.  Ann.  450. 

*  New  corporations  created  by  consoUdalion  of 
existinfj  ones.  When  succeed  to  rights,  powers, 
and  duties  of  old  corporations,  see  note,  2  L. 
R.  A.  565. 

Liability  of  railroads  consolidating,  see  notes, 
30  Am.  &  Eno.  R.  Cas.  153;  20  Id.  589;  3  L.  R. 
A.  437. 


An  amalgamated  company,  which  has 
taken  land  referred  to  in  an  agreement  be- 
tween a  landowner  and  the  projectors  of 
one  of  the  original  companies,  and  has  paid 
the  stipulated  price  and  has  claimed  the 
benefit  of  the  agreement,  is  bound  by  it. 
Lindsey  v.  Great  Northern  R.  Co.,  10  Hare 
665,  \1  Jur.  522,  22  L.J.  Ch.  995. 

The  consolidation  of  several  corporations 
into  one  creates  a  new  corporation,  th<' 
rights  of  which  afe  dependent  on  the  laws 
governing  corporations  at  the  time  of  the 
consolidation,  and  on  the  act  authorizing  it. 
Charlotte,  C.  <S-  A.  R.  Co.  v.  Gibbes,  31  Am. 
&'  Eng.  li.  Cas.  464,  27  So.  Car.  385,  4  S.  E. 
Rep.  49. 

A  railroad  company  formed  by  the  con- 
solidation of  two  other  companies  after  the 
South  Carolina  constitution  of  1868,  provid- 
ing that  the  laws  for  the  formation  of  cor- 
porations may  from  time  to  time  be  altered 
and  repealed,  is  subject  to  the  provisions  of 
an  act  subsequently  passed  requiring  it  to 
contribute  toward  the  salary  of  railroad 
commissioners.  Charlotte,  C.  &■•  A.  R.  Co. 
v.  Gibbes,  31  Am.  &•  Eng.  R.  Cas.  464,  27 
So.  Car.  385,  4  S.  E.  Rep.  49.— Quoting 
Hoge  7>.  Richmond  &  D.  R.  Co.,  99  U.  S. 
348.  Reviewing  Columbia  &  G.  R.  Co. 
V.  Gibbes,  24  So.  Car.  60. 

Several  railroad  companies  carrying  on 
business  of  carriers  for  hire  under  the  name 
of  an  association,  are  liable  as  trustees  to 
the  holder  of  a  judgment  against  the  asso- 
ciation for  breach  of  duty  in  transporting 
his  goods.  Clarkson  v.  Erie  6*  N.  S.  Dis- 
patch, 6  ///.  App.  284. 

A  railroad  company  which  purchases  the 
property  and  franchises  of  another  com- 
pany pursuant  to  Act  No.  10,  Laws  of  1889, 
holds  subject  to  all  the  duties  and  obliga- 
tions prescribed  by  the  general  railroad 
laws  of  the  state.  Thayer  v.  Flint  &>  P. 
M.  R.  Co.,  93  Mich.  150,  53  A^.  W.  Rep.  216. 

A  railroad  company  formed  by  the  con- 
solidation of  two  companies  succeeds  to  all 
the  rights  of  each  of  the  corporations  of 
which  it  is  composed,  and  may  compromise 
and  settle  a  claim  against  one  of  them,  and 
sustain  an  action  to  enforce  the  settlement. 
Paine  v.  Lake  Erie  &>  L.  R.  Co.,  31  Ind. 
283. 

(2)  Illustrations. — Where  a  railroad  com- 
pany was  bound  by  a  grant  of  a  right  of  way 
over  certain  streets  through  a  city  to  per- 
mit all  other  railroad  companies  to  nm 
their  cars  over  itu  line  within  the  city,  an- 
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other  corporation  which  has  succeeded  to 
its  rights  by  consolidation  is  not  charged 
with  sucli  burden  as  to  a  part  of  its  line  sub- 
sequently added  thereto.  Chicago,  Si.  P.  <5- 
K.  C.  K.  Co.  V.  Kansas  City.  St.  J.  <S-  C.  B. 
M.  Co.,  38  Fed.  Rep.  58.— Kevikwing  Pull- 
man Palace  Car  Co.  v.  Missouri  Pac.  R.  Co., 
115  U.  S.  587,  6  Sup.  Ct.  Rep.  194. 

A  railroad  corporation  which  had  exe- 
cuted a  mortgafije  of  its  road,  united  with 
two  other  railroad  corporations  in  organiz- 
ing a  new  corporation,  under  the  authority 
of  an  act  of  tlie  legislature.  This  act  vested 
tlie  property  of  the  three  former  corpora- 
tions, subject  to  all  liens  and  encumbrances 
then  existing  upon  it,  in  he  new  corpo- 
ration, and  provided  that  the  first  cor- 
poration shou^'i  not  by  such  union  be 
relieved  from  any  liability  or  obligation 
under  which  it  then  was,  and  that  "  when 
the  several  corporations  shall,  in  conform- 
ity to  the  requirements  of  the  statute,  be- 
come one,  all  the  franchises,  property, 
power,  and  privileges  now  enjoyed  by,  and 
all  the  restrictions,  liabilities,  and  obliga- 
tions conferred  upon, said  two  corporations 
by  virtue  of  their  respective  charters  shall 
appertain  to  said  united  corporation,  in  the 
same  manner  as  if  contained  or  acquired 
under  an  original  charter."  Held:  (i)  that 
this  statute  did  not  require  the  new  corpo- 
ration to  assume  the  liabilities  of  the  former 
corporations ;  but  the  new  corporation,  hav- 
ing become  the  owner  of  the  franchise  and 
property  of  the  first  corporation,  might  be- 
come purchasers  of  its  outstanding  bonds, 
and  hold  them  like  any  other  creditor,  or 
pay  and  extinguish  them  for  the  relief  of 
the  mortgaged  property  ;  (2)  that  the  direc- 
tors of  the  new  corporation  had  author- 
ity, without  a  vote  of  the  stockholders,  to 
l)ay  and  cancel  as  many  of  the  outstanding 
obligations  of  the  (irsi  corporation  as  they 
thought  fit;  (3)  that  the  new  corporation 
could  not  prove  the  amount  of  the  interest 
coupons  attached  to  the  bonds  in  their 
hands  against  the  mortgaged  propertv,  so 
as  to  relieve  it  to  that  extent  from  liability 
under  the  mortgage;  (4)  that  bonds  of  the 
first  coiporation,  bought  by  the  new  cor- 
poration, and  afterwards  reissued  for  the 
htMiiTit  of  this  corporation  to  holders  for  a 
valuable  consideration,  had  not  been  extin- 
guished, but  should  be  allowed  as  a  claim 
against  the  property  covered  by  the  mort- 
g^K*; !  (5)  that  the  bondholders  were  hot  en- 
titled to  interest  upon  the  interest  coupons 


attached  to  the  bonds.  Shaw  v.  Norfolk 
County  K.  Co.,  16  Gray  {Mass.)  407. 

As  successor  of  the  A.  M.  &  O.  R.  Co. 
the  N.  W.  R.  Co.  is  subject  to  the  section 
of  the  former's  charter  which  provides  that 
it  shall  be  subject  to  all  the  laws  of  this 
state,  whereof  the  act  of  1853,  prescribing 
what  rates  of  toll  shall  be  charged  for  trans- 
portation, is  one,  notwithstanding  any  pro- 
vision in  the  charter  granteu  1  1  1848  to  its 
predecessor  the  L.  &  T.  R.  Co.,  giving  it 
the  power  to  regulate  until  a  certain  event, 
which  has  never  occur rrrl.  Norfolk  &^  VV. 
R.  Co.  V.  Pendleton,  88  1  j..  350,  13  S.  E.  Kep. 
709.— Following  Norfolk  &  W.  R.  Co.  v. 
Pendleton,  86  Va.  1004. 

By  the  act  of  consolidation  (Laws  1853,  ch. 
76)  the  interest  and  rights  of  property  of 
the  Utica  &  Schenectady  R.  R.  Co.  became 
vested  in  the  N.  Y.  Central  R.  R.  Co.,  and 
thereafter  the  latter  was  the  proper  repre- 
sentative of  the  formei ,  in  matters  connected 
with  leases,  to  which  the  former  was  a 
party.  New  York  C.  R.  Co.  v.  Saratoga  &* 
S.  R.  Co.,  39  Pari.  (N.  V.)  289. 

Under  the  act  of  \rarch  3,  1882,  Laws,  p. 
loii,  and  the  act  of  March  15,  1884,  amend- 
atory thereof.  Laws,  p.  936,  which  author- 
ized the  Memphis  &  V.  R.  Co.  to  consoli- 
date with  any  other  railroad  company 
incorporated  under  the  laws  of  Mississippi, 
the  Louisville,  N.  O.  &  T.  R.  Co.,  by  the 
consoliv  nion  of  said  company  with  others, 
including  New  Orleans,  B.  R.  V.  &  M.  R. 
Co.,  succeeded  to  the  property  of  the  latter 
company.  Louisville,  N.  O.  &^  T.  R.  Co.  v. 
Blythe,  69  Miss.  939,  1 1  So.  Rep.  \\\. 

By  its  purchase,  on  Feb.  5,  1872,  of  the 
property, "  privileges,  rights,  and  franchises  " 
of  the  North  Missouri  R.  W.,  under  the  Mis- 
souri act  of  March  24,  1870  (Adj.  Sess.  Laws 
1870,90,91,  §  21),  the  Missouri,  Kansas  & 
Texas  R.  R.  assumed  the  obligations  and  lia- 
bilities imposed  and  obtained  the  rights 
conferred  on  the  former  company  by  the 
charter  amendment  of  Feb.  18,  1865  <Sess. 
Laws  1865,  89,  §?  I,  2),  and  was  not  subject 
to  the  corporation  damage  law.  (Wagn. 
Stat.  310,  311,  §  43.)  The  legislature,  by 
the  corporation  law,  did  not  attempt  to  re- 
peal the  chiirterof  the  North  Missouii  R.  R. 
company,  l^anicls  v.  .SV,  Louis,  K.  C.  &^  N. 
R.  Co.,  62  Mo.  43.— Quoting  Pennsylvania 
R.  Co.  V.  Sly,  65  Pa.  St.  209;  Campbell  v. 
Marietta  &  C.  R.  Co.,  23  Ohio  St.  188.— 
DiSTiNCJULSHKU  IN  West  End  N.  G.  R.  Co.  ■z/. 
Dameron,  4  Mo.  App.  414  ,  Henry  ■&>.  Wabash 
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Western  R.  Co.,  44  Mo.  App.  100.  Fol- 
lowed IN  Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  R.  Co..  30  Fed.  Rep.  344. 

Where  a  railway  company,  under  legal 
obligation  to  maintain  a  depot  for  passen- 
'  gersand  freight  within  the  limits  of  a  town, 
and  to  stop  all  its  passenger  trains  at  such 
depot,  whether  express  or  otherwise,  for  the 
purpose  of  letting  off  and  taking  on  passen- 
/  ^  gers,  consolidates  with  another  company 
owing  no  such  duty,  the  new  company 
thereby  formed  becomes  bound  to  assume 
and  discharge  such  duty.  People  ex  rel.  v. 
Louiniille  (S«  N.  R.  Co.,  120  ///.  48,  10  A.  E. 
Rep.  657. 

41.  Kclatiou  of  ofllccrs  ut  new,  to 
creditors  of  ohl,  company. — The  offi- 
cers of  the  new  company,  so  far  as  the  trust 
devolves  upon  them  of  managing  the  prop- 
erty formerly  of  the  old  company,  occupy  in 
relation  to  its  creditors  the  position  of  suc- 
cessors to  the  officers  of  the  old  company, 
and  are  bound  by  all  proceedings  had 
against  them  ;  but  as  to  tiie  properties  for- 
merly of  the  otlier  companies  they  are  suc- 
cessors to  the  officers  of  those  companies, 
against  whom  such  creditors  have  no  right 
of  action  upon  their  original  contracts. 
Prouiy  v.  Lake  Shore  &'  M.  S.  R.  Co.,  52  N. 

!'•  3^^3.  4  ^'«-  -'>!>'•  ^^^P-  388.— Approved  in 
Bailey  v.  New  York  C.  &  H.  R.  R.  Co.,  22 
Wall.  (U.  S.)  604. 

42.  When  liable  for  debts  of  con- 
stituent companies.*— A  corporation, 
formed  by  the  consolidation  of  several  com- 
panies, having  vested  in  it  the  property 
formerly  of  the  constituent  companies,  is 
liable  in  equity  for  their  debts  to  the  value 
at  least  of  the  property  so  received.  A 
remedy  at  law  is  not  exclusive  in  such  a 
case,  Harrison  v.  Arkansas  Valley  R.  Co.,  4 
McCrary  {U.  S.)  264,  13  Fed.  Rep.  522. 

Where  a  consolidated  company  becomes, 
by  virtue  of  the  consolidation,  liable  for  the 
debts  of  the  companies  composing  it,  the 
creditor's  remedy  is  complete  at  law,  and  a 
court  of  equity  will  not  assume  jurisdiction 
to  enforce  it.  Arbuckle  v.  Illinois  Midland 
R.  Co. ,  8 1  ///.  429. 

A  transferee  of  a  corporate  franchise  and 
property,  with  notice  that  the  transfer  is 
made  with  intent  to  avoid  the  payment  of 


*  Effect  of  consolidatitin  011  debts  i)f  company, 
see  note,  13  Am,  &  Enc.  R.  Cas.  138. 

Consolidated  company  succeeds  to  riglits  and 
obligations  of  its  constituents,  sec  note,  5  L.  R. 
A.  726. 


the  transferor's  debts,  cannot  avoid  liability 
to  creditors  of  the  transferor.  Blair  v. 
SI.  Lotus,  H.  &•  K.  R.  Co.,  22  Fed.  Rep.  36. 

Where  persons  purchase  a  railroad,  re- 
ceiving a  deed,  but  leave  part  of  the  pur- 
chase money  unpaid  and  are  then  incor- 
porated by  the  legislature,  the  company  so 
formed  is  not  discharged  from  the  payment 
of  the  balance  of  the  purchase  money  by 
its  consolidation  with  another  company. 
North  Carolina  R.  Co.  v.  Drew,  3  Woods 
{U.  5.) 691. 

A  statute  making  a  consolidated  railroad 
company  liable  to  the  creditors  of  the 
former  companies  creates  such  liability  on  a 
covenant  by  one  of  the  consolidated  com- 
panies, when  subsequently  broken,  although 
no  breach  had  occurred  at  the  time  of  tlie 
consolidation.  Mobile  &<>  M.  R,  Co.  \.  Gil- 
mer, 85  ^Ja.  422,  5  So.  Rep.  138. — Review- 
ing Spence  v.  Mobile  &  M.  R.  Co.,  79  Ala. 
576 

Where  one  railroad  succeeds  to  all  the 
property  and  franchises  of  a  former  com- 
pany, under  an  act  of  the  legislature,  pro- 
viding, inter  aha,  it  shall  pay  all  "just 
dues  for  work  and  labor  done "  for  the 
former  company — held,  it  is  liable  for  a 
judgment  against  the  former  company  for 
work  and  labor.  St.  I^oiiis,  A.  &^  T.  H,  R. 
Co.  v.  Miller ,  43  ///.  1 99. 

The  Illii  I  's  act  of  1867,  which  provides 
that,  in  case  of  consolidation  of  railroad 
companies,  the  consolidated  company  shall 
be  liable  for  all  debts  of  each  company 
entering  into  the  arrangement,  is  not  retro- 
spective, but  applies  only  to  companies 
which  might  consolidate  after  its  passage. 
Hatcher  \.  Toledo,  IV.  &*  W.  R.  Co.,  62  ///. 

477- 

A  party  delivered  ties  in  pursuance  of  a 
contract  with  parties  constructing  a  rail- 
road, a  portion  of  which  were  estimated  and 
paid  for  bytlie  contractors, 'and  the  com- 
pany, when  the  consolidated  company  took 
and  used  the  unestimated  ties.  Held,  that 
such  consolidated  company,  even  though 
guilty  of  a  tort,  was  liable  to  the  owner  for 
the  ties  thus  appropriated.  Toledo,  IV.  6^ 
W.  R.  Co.  V.  Cheici,  67  HI.  378. 

The  debts  of  two  railroad  corporations 
may  be  enforced  against  a  new  corporation 
into  which  the  two  have  become  consoli- 
dated, the  same  as  if  no  consolidation  had 
been  made.  Htdianapolis,  C.  &*  L,  R,  Co.  v. 
Jones,  29  Ind. 465.—  DisTiNCiUisiiiNa  Evans- 
villev.  Evansville  Gaslight  Co.,  26  Ind.  447, 
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Where  two  railroad  corporations  have 
been  consolidated,  the  consolidated  com- 
pany is  liable  for  the  debts  oi  each  of  the 
ori<;inal  companies.  Columbus,  C.  &^  I.  C. 
R.  Co.  V.  Powell,  40  Ind.  yj. 

A  consolidated  corporation  which  suc- 
ceeds to  all  the  property  and  rights  of  the 
corporations  merged  in  it,  under  statutory 
provisions  which  operate  practically  to  dis- 
solve the  old  corporations  into  the  new, 
but  make  no  express  declarations  that  it 
shall  assume  or  become  liable  for  the  debts 
and  obligations  of  the  original  companies,  is 
liable  for  all  their  valid  debts  and  liabilities, 
LoniivHle,  N.  A.  iS^  C.  R.  Co.  v.  Boncy,  39 
Am.  (S^"  Eng.  R.  Cits.  168,  117  /ml.  501,  20 
i\'.  £.  Rep.  432,  3  L.  R.  A.  435. 

By  the  consolidation  of  the  New  York 
Central  and  the  Hudson  river  railroad  the 
consolidated  company  assumed  all  the  ob- 
ligations of  the  old  cpmpanies,  except  mort- 
gages ;  therefore  an  internal  revenue  tax 
levied  on  one  of  the  companies  before  con- 
solidation was  chargeable  to  the  consoli- 
dated company.  Bailey  v.  New  York  C.  &* 
H.  R.  R.  Co.,  22  IVall.  ( U.  S.)  604.  1 1  Am. 
Ry.  Rep.  121.— APPROVING  Prouty  z/.  Lake 
Shore  cS:  M.  S.  R.  Co.,  52  N    Y.  366. 

The  consolidation  of  the  Indianola  rail- 
road company  under  the  name  and  style  of 
the  "  Gulf,  Western  Texas  and  Pacific  rail- 
way company,"  by  virtue  of  an  act  passed 
August  4,  1870,  renders  the  consolidated 
company  liable  for  all  the  valid  contracts 
and  liabilities  of  the  two  companies  con- 
solidated. Indianola  v.  Indianola  R,  Co.,  2 
Tex.  Unrep.  Cas.  337. 

The  Chesapeake  and  Ohio  R.  Co.  is  the 
Virginia  Centiul  R.  Co.  under  another  name, 
ami  is  liable  upon  any  coiitract,  or  for  the 
negligence,  of  the  Virginia  Central  R.  Co. 
Wilson  V.  Chesapeake  &*  0.  R.  Co.,  21  Gratt. 
(F,r)654. 

Part  of  the  consideration  for  the  right  of 
way  of  the  Delleville  &  N.  H.  R.  Co.  ove«- 
plaiiititl's  land  was  that  the  company  should 
construct  a  cattle-pass  under  the  railway, 
for  the  use  of  the  plaintiff.  The  company 
refused  to  construct  the  pass,  and  the  plaiti- 
tilT,  on  the  3otii  April,  1880,  filed  a  bill 
against  them  to  enforce  the  agreement,  and 
on  the  13th  November  a  decree  was  ob- 
tained by  consent  to  construct  it  on  certain 
terms  specified  therein.  In  March,  1879,  by 
42  Vict.  c.  53  and  570,  the  Belleville  & 
N.  II,  R.  Co.  and  defendants  were  author- 
ized to  enter  into  an  agrpement  for  amalga- 


mation, subject  to  the  ratification  of  the 
shareholders  of  said  companies,  and  on  ihe 
29th  June,  1880,  an  agreement  was  entered 
into  for  the  amalgamation  of  the  two  com- 
panies under  defendant's  name,  which  was 
on  the  same  day  ratified  and  approved  of  by 
the  respective  shareholders.  The  plaintiff 
had  no  notice  or  knowledge  of  the  deed  of 
amalgamation,  or  of  its  contents.  On  the 
4th  March,  1S81,  the  act  44  Vict.  c.  64  <;  was 
passed,  by  §  i  of  which  the  said  deed  of 
amalgamation  was  declared  legal  and  valid. 
The  decree  not  having  been  carried  out,  tlie 
plaintiff  brought  this  action  against  the  de- 
fendants to  enforce  it.  Held,  that  there 
was  no  complete  amalgamation  of  the  two 
companies  until  the  passing  of  44  Vict. 
c.  (i\o,  so  that  the  Belleville  and  North 
Hastings  railway  company  had  not  ceased 
to  exist  when  the  decree  was  made,  which 
was  therefore  legal  and  valid ;  and  that  the 
plaintiff  was  entitled  to  maintain  this  action 
to  enforce  it  against  th*e  defendants.  Fargey 
V.  Grand  Junction  R.  Co.,  4  Ont.  232. 

43.  Wlieii  not  so  liable.— Wliere  sev- 
eral corporations  of  different  states  were 
consolidated,  it  being  agreed  that  the  debts 
of  the  several  companies  should  be  pro- 
tected by  the  consolidated  company,  bonds 
not  a  lien  before  do  not  become  a  lien  after 
the  consolidation,  even  though  their  ex- 
change could  have  been  compelled  by  the 
holders  for  bonds  of  the  consolidated  com- 
pany, no  offer  of  such  exchange  having 
been  made.  Wafias/i,  S/.  L.  iS-  P.  R.  Co,  v. 
Ham,  26  Am.  &*  Eng.  R.  Cas.  66,  114  U.  S. 
587,  5  Sitp,  Ct.  Rep.  1081.— Disapproved 
iNCompton  V.  Wabash,  St.  L.  &  P.  R.  Co., 
33  Am.  &  Eng.  R.  Cas.  56,  45  Ohio  St.  592. 
Quoted  in  Richardson  v.  Green,  43  Am. 
«&  Eng.  R.  Cas.  380,  133  U.  S.  30. 

If  one  -orporation  in  any  lawful  mode 
becomes  the  owner  of  the  property  iiiid 
franchises  of  another  it  will  hold  the  same 
free  from  the  debts  of  the  latter,  which 
were  not  prior  liens  thereon,  unless  an  obli- 
gation to  pay  them  is  expressly  assumed. 
Brnffett  v.  Great  Western  R.  Co.,  25  ///.  353. 

'J  render  a  consolidated  company  liable 
for  tl.e  debts  of  the  original  companies, 
proof  must  be  made  tiiat  there  was  a  con- 
solidation in  fact ;  the  courts  cannot  take 
judicial  notice  thereof  in  such  a  case. 
Sou t /urate  v.  Atlantic  &»  P.  R.  Co.,  61  Mo. 
89. 

A  consolidation  made  under  agreement, 
pursuant  to   N.  Y.  Laws  of  1G69,  ch.  917, 
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does  not  impose  upon  the  consolidated  com- 
pany a  liability  for  unpaid  interest  on  bonds 
issued  by  one  of  tlieconstituent  companies. 
(Learned,  J.,  dissenting.)  James  v.  Fitch- 
burg  R.  Co.,  2o  N.  V.  S.  A'.  1 68,  50  //u»  310, 
3  A'.  }'.  S)t/>//.  165. 

A  railroad  was  authorized  by  its  charter 
to  mortgage  its  road,  property,  and  income, 
i)ut  not  its  franchise,  under  wliicii  the  trus- 
tees sold  the  same  to  certain  parties,  who 
organized  a  new  company  under  the  old 
namu.  Subsequently  a  special  act  of  the 
legislature  was  passed  authorizing  the  presi- 
dent of  the  old  company  to  transfer  the 
corporate  franchise  to  the  purchasers, 
which  he  did,  and  the  old  corporation  ceased 
to  exist,  //e/if,  that  the  purchasers  at  the 
trustees'  sale,  having  acquired  a  valid  title 
to  the  property  of  the  corporation  without 
liability  for  any  of  its  debts  which  were  not 
a  prior  lien,  their  rights  could  not  be  taken 
away  or  impaired  by  subsequent  legislation  ; 
and  having  consolidated  with  another  com- 
pany prior  to  the  act  of  1867,  the  consoli- 
dated company  was  not  liable  for  the  debts 
of  the  first-named  corporation.  Hatcher  v. 
Toledo,  W.  (S-  \V.  R.  Co.,  62  ///.  477. 

In  a  suit  against  the  St.  Louis,  Alton  and 
Terre  Haute  railroad  com|)any,  pronissory 
notes  purporting  to  have  been  executed  by 
the  Terre  Haute,  Alton  and  St,  Louis  rail- 
road company  are  not  admissible  as  evi- 
dence of  indebtedness,  without  proof  that 
the  two  companies  are  the  same,  known  by 
different  names,  or  that  the  company  sued 
is  liable  for  the  indebtedness  of  the  com- 
pany executing  the  notes.  The  fact  that 
the  company  sued  was  auiiiorized  by  law  to 
purchase  the  road  of  the  company  giving  the 
notes,  upon  condition  that  it  should  pay  the 
debts  of  the  latter,  will  not  be  sufficient  to 
make  defendant  company  liable.  Desmond 
V.  St.  Louis,  A.  iT^  T.  H.  R.  Co.,  77  ///.  631. 

A.  brought  suit  against  tlie  W.  R,  R.  Co. 
Pending  his  suit  the  W.  contracted  with 
the  H.  R.  R.  Co.,  and  the  latter  company 
caused  the  sale  of  the  projxTty  of  the 
former  company  under  a  deed  of  trust  given 
in  connection  with  the  contract,  and  bought 
in  the  property  at  the  sale.  Afterwards,  by 
an  act  of  the  Icgishiture,  tiic  roads  were 
merged,  the  former  being  made  a  part  of 
the  latter.  A,  made  tiic  latter  road  a  di'- 
fendant  in  iiis  pending  suit,  and  sought  to 
make  it  liable  for  the  deln  due  him.  Held, 
that  th"  act  of  merger  having  been  passed 
because  the  sale  had  divested  the  VV.  of  its 


property  and  franchises,  the  sanction  of 
the  legislature  being  necessary  to  enable 
the  purchasing  road  to  operate  the  road 
purchased,  and  the  consolidation  of  the 
roads,  therefore,  not  resting  on  agreement, 
the  consolidated  company  could  be  made 
liable  only  for  liabilities  of  the  VV.  created 
under  its  contract  with  the  H.,  and  that  the 
act  of  merger  affected  the  rights  neither  of 
creditors  nor  stockholders.  Houston  &>  T. 
C.  R.  Co.  V.  Shirley,  4  Am.  &*  i^ng-  A".  Cas. 
443,  54  Tex.  125. 

The  claim  having  been  made  that  the 
contract  aforesaid  was  ultra  vires  and  the 
acquisition  of  the  property  illegal — held, 
that  the  transaction  being  consummated,  it 
could  be  impeached,  if  at  all,  only  by  the 
state.  Houston  &*  T.  C.  R.  Co.  v.  Shirley, 
4  Am.  <S-»  Eng.  R.  C'a.f.  443,  54  Tex.  125. 

44.  As.siiiiii)tioii  of  <lel>t8  of  orig:!- 
iial  coiiipaiiy.— Where,  upon  the  consoli- 
dation and  merger  of  twc^companies,  the 
rights  and  properties  of  the  old  companies 
are  transferred  to  the  new,  which  assumes 
their  liabilities,  the  new  company  stands  in 
the  place  of  the  old  ones  and  may  then  en- 
force their  rights  and  be  subjected  to  their 
liabilities.  Miller  v.  Lancaster,  5  Coldw. 
{Tenn.)  514. 

Where  a  railway  company  subsequently 
consolidated  with  another  company,  under 
a  new  name,  transferred  its  property  to  the 
new  company,  subject  to  all  charges,  liens, 
and  equities  to  which  it  was  before  subject, 
such  new  company  is  under  obligation  to 
complete  a  valid  existing  contract  for  the 
conveyance  of  land.  Union  Vac.  R.  Co.  v. 
Mc Alpine,  129  U.  S.  305,  9  Sup.  Ct.  Rep. 
286;  affirming  23  Fed.  Rep.  168. 

Where,  as  a  consideration  for  the  consoli- 
dation, the  consolidated  company  agrees  to 
"  protect  "  the  holders  of  certain  unsecured 
equipment  bonds  issued  by  one  of  the  con- 
stituent companies,  the  holders  of  such 
bonds  acquire  an  equitable  lien  for  their 
payment  upon  the  property  of  the  consoli- 
dated company.  Tysen  v.  Wabash  R.  Co., 
12.1m.  (S^•  Fng.  R.  Cas.  134,  11  Biss.  (I/.  S.) 
510,  15  Fed.  Rep,  763. 

Where,  by  the  consolidation  of  two  rail- 
road companies,  another  is  created,  which, 
by  the  terms  of  consolidation,  acquires  all 
of  the  property  and  franchises,  and  as- 
sumes all  of  the  debts  and  liabiliti^j  of  the 
two  of  which  it  is  formed,  and  which  be- 
come extinct  by  its  creation,  it  takes  such 
property  subject  to  the  debts  of  the  origi- 
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nal  companies,  and  burdened  with  all  liens 
upon  it  wliich  were  valid  against  those  com- 
panies, and  will  not  be  permitted  to  aver 
ignorance  of  an  unrecorded  mortgage  pre- 
viously executed  hy  one  of  the  original 
companies.  Mississippi  Valley  Co.  v.  Chi- 
oiifo,  SI.  L.  &>  N.  O.  A'.  Co.,  8  Am.  &^  Eng. 
R.  Cas.  575,  58  Miss.  846. — Reviewed  in 
New  Orleans  Pac.  R.  Co.  v.  Paricer,  143  U. 
S.  42,  12  Sup.  Ct.  Rep.  364. 

The  consolidated  company  is  the  succes- 
sor of  the  old  companies  so  far  as  their 
creditors  are  concerned,  but  it  is  a  new  and 
independent  company  in  respect  to  the 
properties  of  the  old  companies,  and  such 
creditors'  claim  against  the  consolidated 
company  is  by  virtue  of  its  assumption  of 
the  obligations  of  the  old  companies  and 
not  upon  the  original  contracts  made  by 
them.  Prouty  v.  Lake  Shore  <S>»  M.  S.  R. 
Co.,  52  N.  y.  363,  4  Am.  Jiy.  Rep.  388. 

Where  an  act  provides  that  corporations 
consolidated  under  it  shall  assume  as  a 
condition  of  the  right  the  payment  of  the 
liabilities  of  the  several  corporations  which 
are  absorbed  in  the  new  corporation,  each 
holder  of  coupons  in  either  of  the  corpora- 
tions so  absorbed  is  at  liberty  to  maintain 
an  action  directly  upon  contract  against  the 
new  corporation,  by  reason  of  its  having 
absorbed  the  one  which  issued  the  bonds. 
Rosenbaum  v.  Union  Pac.  R.  Co.,  2  Hmv.  Pr. 
N.  S.  {N.  Y.)  45  ;  aflirmed  (.?)  100  N.  V.  617, 
mem. 

In  the  case  of  a  voluntary  consolidation 
of  roads,  the  rule  is  that  the  consolidated 
corporation  is  held  to  have  assumed  the  lia- 
bilities of  its  constituenis.  It  is  deemed 
tlie  same  as  each  of  its  constituents,  and 
may  be  sued  for  their  debts  the  same 
as  if  no  change  had  occurred.  Gnl/,  C.  tV 
^.  /•'.  R.  Co,  v.  Hutchison,  3  Tex,  App.  (Ci7>- 
Cas.)  120. 

A  statute  authorized  two  companies  to 
unite  into  one  by  either  a  complete  or  a 
partial  union,  and  either  of  joint  or  sepa- 
rate, or  absolute  or  limited  liabilities  to 
tliird  parties.  The  companies  agreed  to  an 
absolute  union,  and  made  no  provision  for 
limiting  theJiability  of  the  new  company  in 
respect  of  past  transactions  of  the  old  com- 
panies. Jlclil,  that  the  new  company 
thereby  assumed  all  the  liabilities  of  the 
old  company  to  third  persons.  Cayln'  v. 
Cohoiitx,  P.  &*  M.  R.  &>  M.  Co.,  14  Grant's 
Ch.(U.  C.)  571. 

Whce  the  articles  of   consolidation   of 


two  railway  companies  provided  that  the 
new  company  should  assume  the  debts  and 
liabilities  of  the  old  companies,  and  should 
assume  and  carry  out  all  their  unexecuted 
contracts,  and  the  act  of  the  legislature, 
ratifying  and  confirming  the  consolida' ion, 
saved  the  rights  and  remedies  of  creditors 
— hclil,  that  a  person  performing  labor  un- 
der a  contract  with  one  of  the  old  compa- 
nies might  maintain  an  action  against  the 
new  company  to  recover  whatever  sum  was 
due  him  under  his  contract.  IVes/ern  Union 
R.  Co.  V.  Smith,  75  ///.  496. 

45.  Liability  of  new  company 
for  injuries  to  adjoining  owners.— 
Where  a  company  constructed  a  bridge 
across  a  stream  and  leased  its  road  to  an- 
other company,  which,  while  operating  the 
same,  built  a  new  bridge  at  the  same  place, 
after  which  these  two  companies  consoli- 
dated, with  a  different  name — held,  that  the 
new  company  was  liable  to  a  riparian  owner 
above,  whose  land  was  overflowed  in  conse- 
quence of  an  obstruction  of  the  stream  by 
drift,  etc.,  caused  by  the  bridge,  and  that  no 
notice  to  abate  the  nuisance  was  necessary 
to  the  action.  Chicago,  R.  I.  &>  P.  R.  Co. 
V.  Moffitt,  75  ///.  524.— Appmf.u  in  Ohio 
&  M.  R.  Co.  T/.  Thillman,  143  111.  127. 

Where  a  collier  company  is  amalgamated 
with  a  railway  company  under  a  statute 
providing  that  all  itsassets,  debts,  liabilities, 
and  engagements  are  transferred  to  the 
railway  company,  whatever  liability  the  coll- 
iery company  is  under  for  damages  in  re- 
spect of  breaking  into  the  mines  of  another 
company  at  the  time  of  the  amalgamation 
is  transferred  to  the  railway  company.  Ec- 
clesiastical Cjm'rs  for  England  v.  North 
Eastern  R.  Co.,  47  L.J.  Ch.  I).  20. 

4((.  Liability  for  ttirts  or  neffli- 
{jenee  of  original  coinnanics.-- Where 
the  act  con.solidating  two  companies  pro- 
vides that  it  "  shall  in  no  way  affect  the 
righ'.  of  the  creditors  of  said  companies," 
an  action  at  law  will  lie  against  the  new 
company  for  personal  injuries  caused  by  the 
negligence  or  wrotigfid  act  of  one  of  the 
old  companies.  JTarreu  v.  Mobile  &^  M, 
R.  Co.,  4g  Ala.  582. 

Where  a  con.solidated  railroad  company 
assumes  the  debts  and  liabilities  of  the 
originally  separate  companies,  it  becomes 
liable  for  claims  for  injuries  by  the  negli- 
gence of  those  companies.  St.  Louis  6^  S. 
/'.  R.  Co.  V.  Marker,  41  Arh.  542. 

The  Central  Railroad  and  Banking  com- 
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pany,  by  consolidating  with  the  Macon  and 
Western  railroad  company,  under  Ga.  Acts 
1872,  p.  351,  became  hable  for  an  injury 
occasioned  by  a  breach  of  duty  by  the  former 
company  towards  a  person  rigiitfully  upon 
one  of  its  trains.  Coggt'n  v.  Central  R.  Co., 
62  Ga.  685. 

A  corporation  into  which  consoHdated 
railroad  companies  become  merged  becomes 
liable  for  tlie  obligations  of  tiie  original 
companies,  and  in  an  action  against  the 
consolidated  company  for  the  negligence  of 
one  of  the  original  companies  the  com- 
plaint need  not  allege  an  express  assump- 
tion of  such  liability.  Cleveland,  C,  C.  &* 
Si.  L.  A'.  Co.  V.  Prewitt,  54  Am.  &^  Eng.  R. 
Cas.  1 98,  134  Ind.  557,  33  N.  E.  Rep.  367. 

A  consoliflated  railway  company,  created 
under  the  Md.  Act  of  1890,  ch.  553,  is  lia- 
blo  for  the  death  of  an  employe  occurring 
before  the  consolidation,  in  all  cases  where 
the  individual  company  would  have  been 
liable.  State  v.  Baltimore  &•  L.  R.  Co.,  Tj 
Md.  489,  26  All.  Rep.  865. 

Identity  of  corporation,  and  not  of  name, 
determines  the  liability  of  a  railroad  com- 
pany for  a  trespass.  De  Lissa  v.  Missouri 
Pae.  R.  Co.,  36  Mo.  App.  706. 

A  company  which  lias  made  an  ineffectual 
attempt  to  consolidate  is  liable  for  injuries 
to  passengers  caused  by  the  negligence  of 
those  operating  the  road,  by  virtue  of  the 
attempted  consolidation.  Latham  v.  Bos- 
ton, //.  T.  *&-  W.  R.  Co.,  38  Hun  (iV.  F.)  265. 

The  Texas  &  P.  R.  Co.  was  liable  for 
damages  caused  by  the  Southern  P.  R.  Co. 
prior  to  the  21st  of  March,  1872,  the  date 
when  the  consolidation  of  said  companies 
was  effected,  in  pursuance  of  legislative  en- 
actments. Texas  &*  P.  R.  Co.  v.  Murphy, 
46  Tex.  356,  13  Am.  Ry.  Rep.  319.— Fol- 
lowing Stephenson  V.  Texas  tSc  P.  R.  Co., 
42  Tex.  162. 

Where,  upon  the  consolidation  of  three 
companies,  it  was  expressly  agreed  that 
each  company  should  continue  to  exist  for 
the  purpose  of  liquidating  its  claims  and 
debts;  that  the  consolidated  company 
should  not  be  liable  for  the  debts  of  the 
constituent  companies,  but  that  their  prop- 
erty transferred  to  It  should  continue  to  be 
so  liable— //(■/(/,  that  the  holder  of  an  un- 
liquidated claim  for  injuries  against  one  of 
the  constituent  companies  could  not  bring 
suit  upon  it  against  the  consolidated  com- 
pany until  he  should  have  caused  his  claim 
to  become  a  liquidated  one  and  have  the 


liability  of  the  company  thereon  ascer- 
tained. Whipple  V.  Union  Pae.  R.  Co.,  8 
Am.  &^  Eng.  R.  Cas.  651,  28  Kan.  474. — 
Distinguished  in  McAlpinez/.  Union  Pae. 
R.  Co..  20  Am.  &  Eng.  R.  Cas.  586,  23  Fed. 
Rep.  168,  Rutten  v.  Union  Pae.  R.  Co.,  12 
Am.  &  Eng.  R.  Cas.  374,  17  Fed.  Rep.  480. 

Under  the  Mass.  St.  of  1S74,  ch.  55,  pro- 
viding that,  on  the  purchase  of  the  fran- 
chise and  property  of  the  Middleborougli 
and  Taunton  railroad  corporation  by  the 
Old  Colony  railroad  company,  the  latter 
was  to  "  be  subject  to  all  the  duties,  liabil- 
ities, obligations,  and  restrictions  to  which  " 
the  former  "may  be  subject" — held,  that 
thereupon  the  latter  became  directly  liable 
in  an  action  of  tort  for  damage  occasioned 
by  the  prior  neglect  of  the  former  corpora- 
tion. New  Bedford  R.  Co.  v.  Old  Colony  R. 
Co.,  120  Mass.  397. 

47.  Suits  ai^aiiist  new  coiiipaiiy— 
T»arties  and  pleading.— Where  a  rail- 
road company,  after  the  execution  of  prom- 
issory notes,  is  consolidated  with  another 
company,  and  the  company  thus  formed 
assumes  a  new  name,  the  company  may  be 
sued  by  the  new  name  thus  a.ssumed;  and 
it  will  be  estopped  from  denying  the  name 
by  which  it  is  sued.  Columbus,  C.  6^  I.  R. 
Co.  V.  Skidmore,  69  ///.  566.  Missouri  Pae, 
R.  Co.\.  Owens,  i  Tex.  App.  {Ci7i.  Cas.)  163. 

Where  two  or  more  railroad  corporations 
are  consolidated,  and  the  new  corporation 
thus  formed  assumes  the  debts  and  obliga- 
tions of  the  original  companies,  the  direc- 
tors or  other  officers  of  the  new  organiza- 
tion are  not  necessary  or  proper  parties  to 
an  action  brought  by  a  holder  of  preferred 
and  guaranteed  stock  of  one  of  the  old 
companies  to  enforce  an  alleged  contract 
made  by  it  to  pay  specified  dividends  upon 
said  stock.  Chase  v.  Vanderhilt,  62  A'.  Y. 
307,  12  Am.  Ry.  Rep.  141  ;  affirming  $  /.  &* 
•!>■  334- 

If  the  plaintiff  has  a  cause  of  action,  it  is 
against  the  new  corporation  alone,  and  its 
official  representatives  are  not  necessary 
parties  to  a  determination  thereof,  or  for 
the  purpose  of  giving  any  relief  to  which 
the  plaintiff  may  be  entitled.  Whatever 
judgment  is  obtained  is  obligatory  as  well 
upon  its  officers  as  upon  the  corporation. 
Chase  v.  Vanderhilt,  62  A^.  Y.  307,  1 2  Am. 
Ry.  Rep.  141  ;  affirming  5  J.&^S.  334.— Ex- 
IM.AINING  Thompson  v,  Eric  R.  Co,,  45  N. 
Y,  468. 

Where  one  railroad  succeeds  to  the  prop* 
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erty  and  franchises  of  another,  on  condition 
that  i"^^  pay  tlie  debts  of  the  former  com- 
pany, in  an  action  against  the  existing  com- 
pany to  enforce  a  judgment  against  the 
former  company,  it  is  not  necessary  to  aver 
or  prove  any  consideration.  It  is  enough 
if  it  appear  that  the  judgment  is  for  a  debt 
tlie  existing  company  was  bound  to  pay. 
Nor  is  it  necessary  to  aver  an  offer  to  trans- 
fer the  judgment  upon  payment  by  the 
present  company.  Si.  Lout's,  A.  &*  T.  H. 
K.  Co.  V.  Miller,  43  ///.  199. 

Where  a  recovery  is  sought  from  a  con- 
solidated railroad  company  for  a  cause  of 
action  which  originally  accrued,  if  at  all, 
against  one  of  its  constituents,  the  declara- 
tion must  show  against  what  company  it 
arose  and  aver  such  facts  as  will  subject  the 
new  company  to  liability  upon  it.  Mar- 
quette, H.  ^  O.  R.  Co.  v.  Langton,  yi  Mich. 
251. 


CONSPIRACT. 

Offense  of,  see  Criminal  Law,  12. 


CONSTITUTIONAL  LAW. 

Act  creating  interstate  commerce  commis- 
sion, see  Interstape  Commkrce,  20. 

Alteration,  amendment,  and  repeal  of  char- 
ter, see  Chariers,  20-50. 

Constitutional  provisions  as  to  crossings  of 
tracks,  see  Crossing  of  Railroads,  O. 

Constitutionality  of  charters,  see  Charters, 

consolidation  of  railways,  see  Consoli- 

hation,  2,  H. 

fence  laws,  see  Fences,  1-0. 

statutes,  generally,  see  Statutes,  II. 

relative  to  bridges,  see  Uridges,  etc., 

I. 
Elevated  railway  acts,  see  Elevateu  Rail- 
ways, (M>. 
How  far    charter  deemed    a    contract,   see 

Charters,  17-25. 
Inhibitions  of,  and  restrictions  on  bonuses 

and  donations  to  railways,  see  Municipal 

ANi>  Local  Am,  252. 
Interpretation  of  constitutional  provisions 

as  to  municipal  aid,  see  Municipal  ani> 

Local  Am,  1-4. 
Laws    creating    railway  commissions,   see 

Railway  Ccimmissioners,  1,  2. 
—  embracing  more    than    one    subject,   see 

Animals,  Injuries  to,  5;  Statuies,  II. 
Power  of  legislature  to  authorize  public  aid 

to  railways,  see  Municipal  and  Local 

Aid,  0-23. 


Provisions  as  to  compensation  for  land  con- 
demned, see  Eminent  Domain,  373. 

equal    taxation  of   street-cars,    see 

Street  Railways,  303. 

—  relating  to  right  of  eminent  domain,  see 

Eminent  Domain,  II. 

recovery  of  consequential  damages 

by  landowners,  see  Eminent  Domain, 
000. 

—  relative  to  assessment  of  land  damages 

by  jury,  see  Eminent  Domain,  517. 
Restrictions  upon  the  power  to  issue  bonds, 

see  Bonds,  2. 
Special  and  local  laws,  see  Animals,  Injuries 

TO,  2  ;  Statutes,  II. 
State  laws  attempting  to  regulate  commerce, 

see  Commerce,  3-13. 

—  statutes  relating  to  intoxicating  liquors, 

see  Intoxicating  Liquors,  1. 

Statute  authorizing  commissioners  to  regu- 
late interstate  commerce,  see  Railway 
Commissioners,  30. 

Statutes  allowing  entry  on  land  upon  filing 
bond  for  compensation,  see  Eminent  Do- 
main, 405. 

interest  on  damages,  see  Death,  ei c, 

437. 

—  authorizing  one  railway  to  cross  tracks 

of  another,  see  Crossing  of  Railroads, 
7. 

payment  of  compensation  money  into 

court,  see  Eminent  Domain,  308. 

—  forbidding  transportation  of  diseased  cat- 

tle, see  Carriage  of  Live  Stock,  lOO. 

—  giving  right  of  action  for  causing  death, 

see  Death  hv  Wrongful  Act,  O-IO. 

—  imposing  absolute  liability  for  stock  kill- 
ing, see  Animals,  Injuries  to,  O. 

penalties    for  failure    to    ship    goods 

promptly,  see  Carriage  of  Merchandise, 
40. 

restrictions  on  foreign  corporations,  see 

FoREKiN  Corporations,  4,  5. 

—  incorporating  street  railways,  see  Street 

Railways,  08. 

—  of  limitation,  see  Limitations  of  Actions, 

1. 

—  providing  criminal  prosecution  for  causing 

death,  see  Death,  etc.,  441. 
for  laborers'  liens,  see  Liens,  43. 

—  regulating  carriers'  charges,  see  Charges, 

8,  18. 

—  relating    to    public  aid  to   railways,  see 

Municipal  AND  Local  Aid,  24-53. 

—  relative    to    cattle-guards,    see    Cattle- 

guards,  1. 

collisions,  see  Collisions,  1. 

condemnation  proceedings,  see  Emi- 
nent Domain,  111. 

damages,  see  Damages,  O. 

highway  crossings   over  railroads, 
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see  Crossing  OF  Streets  and  Highways, 

U8. 
Statutes  relative  to  motive  power  on  street 

railway,  see  Si reet  Railways,  t250. 
railway  mortgages,  see  Mortgages, 

r». 

removal  of  causes,  see  Removal  of 

Causes,  1. 
signals  and  speed  at  crossings,  see 

Crossinc.s,  Injurikh  at,  09,  170. 

taxation,  see  Taxation,  II. 

Stock  laws,  see  Animals,  Injuries  to,  1-11. 


CONSTRUCTION. 

Of  articles  of  consolidation,  see  Consolida- 
tion, 15. 

—  assignment  for  creditors,  see  Assignment 

FOR  Benefit  of  Creditors,  1—4. 

—  assignments  of  contracts,  see  Assignment, 

14-10. 

—  awards,  see  Arbitration  and  Award,  25. 

—  bills  of  particulars,  see  Bills  of  Particu- 

lars, ;{. 
lading,  see  Bills  of  Lading,  1-01. 

—  branch  and  lateral  roads,  see  Branch  and 

Lateral  Roads,  3-17. 

—  by-laws,  see  By-laws,  3. 

—  car  leases,  see  Slkeping  and  Palace  Car 

Companies,  2,  3. 

—  cars,  patents  for  mode  of,  see  Patents  for 

Inveniions,  35. 

—  cattle-guards,  see  Cattle-guards,  3-20. 

—  charters,  see  Charters,  51-70. 

granted    by    two   or  more  states,  see 

Charters,  14-10. 

—  company's  rules,  opinion  of  witness  as  to, 

see  Witnesses,  102. 

—  constitutional  provisions  relative  to  mu- 

nicipal aid  to  railroads,  see  Municipal 
and  Local  Aid,  1-4. 

—  contracts,  generally,  see  Contracts,  21- 

40. 
between    owner    of   stock    yard    and 

railway  company,  see  Stock  Yards,  O. 
connecting  companies,  see  Carriage 

OF  Passengers,  517-510;  Connecting 

Lines,  4. 
for  carrying  the  mails,  see  Carriage  of 

Mails,  3. 
railway  construction,  see  Construc- 
tion ok  Railways,  15-t>8. 
shipment  of  cattle,  see  Carriage  of 

Live  Sidck,  <H,  OO. 
subscriptions,  see  Subscriptions  to 

SrucK,  1. 

—  —  limiting  liability,  see  Carriage  ok  Mer- 

chandise. 450  ;   Carriage   ok    Passen- 
gers, 338;  Express  Companies,  74. 

—  —  to  locate  stations  at  particular  places, 

see  Statio''  "  and  Depots,  35. 


convey,  see  Vendor  and  Purchaser, 

1. 

—  crossing  of  t'4vo  railroads,  see  Crossing  of 

Railroads,  70. 

—  culverts,  see  Culverts,  2-10. 

—  deeds,  see  Deeds,  10-48. 

—  delegated  power    to  condemn  land,  see 

Eminent  Domain,  88. 

—  depots  and  side-tracks,  municipal  aid  for, 

see  Municipal  and  Local  Aid,  OO. 

—  drawbridges,  see  Bridges,  etc.,  00-74. 

—  electric  railways,  see  Electric  Railways, 

1-18. 

—  elevated    railways,   see    Elevated    Rail- 

ways, 1-40. 

—  English  statutes  relative  to  compulsory 

purchase  of  land,  see  Eminent  Domain, 
1080. 

—  executory  contract  to  sell  railroads,  see 

Sales  of  Railroads,  7. 

—  farm  crossings,  see  Animals,  Injuries  to, 

170-184  ;  Farm  Crossings,  2-0. 

—  fence  laws,  see  Fences,  7-1 1 . 

—  franchises,  see  Franchises,  4. 

—  grants,  see  Land  Grants,  3,  4. 

—  grant  of  land,  as  regards  uses  intended, 

see  Eminent  Domain,  208. 

—  Interstate  Commerce  Act,  see  Interstate 

Commerce,   11-13. 

—  judgments,  see  Judgment,  0-13. 

—  land  grants  to  Union  Pacific  R.  Co.,  see 

Land  Grants,  02. 

—  leases  of  railroads,  see  Leases,   etc.,  1- 

11,54. 

—  mortgages,  see  Mortgages,  74. 

—  negotiable  instruments,  see  Bills,  Notes, 

and  Checks,  10-13. 

—  Northern  Pacific  land    grants,  see  Land 

Grants,  70. 

—  ordinances,  see  Municipal  Corporations, 

13. 

—  particular  contracts  for  right  of  way,  see 

Eminent  Domain,  232. 
of  shipment,  see  Carriage  of  Mer- 
chandise, 418. 

—  pleadings  in  action  against  carrier  of  pas- 

sengers,  see     Carriage  oe  Passengers, 
537. 

—  policy  of  accident  insurance,  see  Accident 

Insurance,  1,  2. 

—  railway  tickets,  see  Tickets  and  Fares, 

7. 

—  round-trip  and  excursion  tickets,  jee  Tick- 

ets and  Fakes,  71. 

—  rules,  testimony  as  to  duty  of  employes, 

see  WriNKSSKS.   143. 

—  shipping  contracts,  see  Carriage  of  Mer- 

chandise, 400-418. 

—  "station,"   "depot,"   "stopping    place," 

etc.,  sec  Stations  and  Depots,  1-8. 

—  statutes,  generally,  see  Statutes,  III. 
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Of  statutes  giving  right  of  action  for  causing 
death,  see  Death,  etc.,  11-39. 

imposing  restrictions  on  foreign  cor- 
porations, see  Foreign  Cori'orations, 
5. 

in  relation  to  costs,  see  Eminent  Do- 
main, 773. 

providing  for  laborers'  liens,  see  Liens, 

43. 

regulating    charges,  see  Charges,    7, 

10,  11,  16,  27,  63-50,  87-90, 
120,  120. 

condemnation  of  land,  see  Eminent 

Domain,  40-57. 

—  —  relative  to  appeals    in    condemnation 

proceedings,  see  Eminent  Domain,  870. 

bridges,  see  Bridges,  etc.,  2-0. 

cattle-guards,  see  Cattle-guards, 

2,4. 

condemnation    proceedings,    see 

Eminent  Domain,  IV. 

consolidation,  see  Consolidation, 

1-8. 

culverts,  see  Culverts,  1, 

fires,  see  Statutes,  III. 

foreclosure,  see  Mortgages,  159. 

grade  crossings,  see  Crossing  of 

Streets  and  Highways,  99. 

mortgage  trustees,  see  Mort- 
gages, 130. 

municipal  aid  to  railways,  see  Mu- 
nicipal and  Local  Aid,  54-71. 

railway    fares,   see    Tickets   akd 

Fares,  1 15. 

railway  mortgages,  see  Mort- 
gages, 6-10. 

sales  of  railroads,  see    Sales  of 

Railroads,  O. 

the  crossing  of  two  or  more  rail- 

roridft,  see  Cki)ssing  of  Railroads,  9-15. 

— issuing,  taking  up,  and  redemp- 
tion of  tickets,  see  Tickets  and  Fares, 
13. 

-— union  depot  companies,  see  Union 

Dki'ot  Companies,  2. 

—  statutory  provisions  as  to  dissolution,  see 

Dissolution,  12. 
—  stock    laws,  see    Animals,    Injuries    to, 
1 2-20. 

—  street  crossings,  see  Crossing  of  Streets 

AND  Highways,  9-28,^56-74. 

—  street-railway  charters,  see  Street  Rail- 

ways, ;i;i,  07-80. 

—  tax  laws,  see  Taxaiion,  III. 

—  telegraph  lines,  see  Telegraph  Lines,  1. 

—  track,  under  license,  see  License,  3. 

—  tramways,  see  Tramways,  2. 

—  trusts,  see  Trusts  and  Trusters,  I. 

—  tunnels,  see  Tunnels,  1. 

—  viaducts,  see  Bridgks,  etc.,  45. 

See  also  Interpretation. 


CONSTRUCTION  COMPANIES. 

Not  liable  for  death  of  brakeman  on  bridge 
in  process  of  construction,  see  Bridges, 
etc.,  103. 

Power  of,  to  condemn  property,  see  Eminent 
Domain,  81. 

Rights  and  liabilities,  generally,  see  Con- 
struction OF  Railways,  122-127. 


CONSTBUCTION  CONTRACTS. 

Generally,  see  Construction  of  Railways, 
15-98. 

Actions  growing  out  of,  see  Construction 
of  Railways,  99-121. 

Claims  under,  priority  of  mortgage  over,  see 
Mortgages,  120. 

Effect  of  consolidation  upon,  see  Consoli- 
dation, 27. 

For  the  building  of  government  railroads, 
see  Government  Railroads,  9,  10. 

Power  of  agents  to  make,  see  Agency,  49. 


CONSTRUCTION  OF  RAILWAYS. 

Alleging  defects  in,  in  action  for  killing  stock, 
see  Animals,  Injuries  to,  346-348. 

By  foreign  corporations,  see  Foreign  Cor- 
porations, lO. 

—  state  and  city  jointly,  see  Government 
Railroads,  8. 

Carriage  of  goods  on  road  in  process  of  con- 
struction, see  Carriage  of  Merchandise, 
lO. 

Carrying  passengers  during  period  of  con- 
struction, see  Carriage  of  Passengers, 
2,  3,  60,  298. 

Construction  of  side-tracks,  see  Side-tracks, 
1-3. 

Cost  of,  under  working  agreement,  see 
Leases,  etc.,  134. 

Damages  for  breach  of  contract  to  build  road 
at  particular  place,  see  Damages,  51. 

Defects  in,  consequential  damages  for,  see 
also  Damagks,  13. 

Duty  to  fence  while  building  road,  see  Fences, 
47. 

Effect  of  abandonment  of,  see  Abandonment, 
3. 

Failure  to  begin,  within  time  limited,  as 
ground  for  dissolution,  see  Dissolution, 
3. 

For  military  uses,  see  War,  8. 

Improper,  landowner's  right  of  action  for,  sec 
Eminent  Domain,  989. 

In  city  streets,  see  Sireet  Railways,  1-6, 
121-190;  Streets  AND  Highways. 

Joint  liability  of  lessor  and  lessee  for  dam- 
ages resulting  from,  see  Leases,  etc., 
90. 
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Liability  for  defective,  see  Street  Railways, 

170-190. 
injuries  during  period  of  construction, 

see  Indki'endknt  Contractors,  15. 
Limitation  of  suits  for  damages  to  land  by, 

see  Limitations  of  Actions,   23,  24, 

4». 
Of  cable  railways,  see  Cahle  Railways,  1-7. 
—  parallel  and  competing  lines,  see  Parallel 

and  CoMi'KiiNd  Lines,  4. 
On  street,   when  a   "taking"  of  abutter's 

property,   see    Eminent    Domain,    IGO, 

lOl. 
Plans  of,  as  evidence,  see  Evidence,  237. 
Prior  to  proceedings  to  condemn,  effect  of, 

see  Eminent  Domain,  244. 
Provisions  in  charter  as  to,  see  Charters, 

01-71. 
Power  of  equity  to  compel,  see  Street  Rail- 
ways, 130. 
Regulation  of,  by  city  ordinance,  see  Street 

Railways,  264. 
Rights  of  company  pending  condemnation 

proceedings,  see  Eminent  Domain,  135. 
Taking  ma'terials  from  adjoining  lands,  see 

Independent  Contractors,  17. 
Unsecured  debts  for,  priority  of  mortgage 

over,  see  Mortgages,  128. 

I.  DUTT  TO  CONSTRUCT  AND    LIABIL- 
ITY FOB  DEFECTS no 

II.  CONTRACTS    FOR     RAILWAY    CON- 

STRUCTION    119 

1.  Validity,    Interpretation,   and 

Eject 119 

2.  Rights,  Duties,  and  Liabilities 

of  Contractors 1 37 

3.  Powers  of  the  Company's  Engi- 

neer     144 

a.  Inp;eneral.   Estimates  and 

Certificates 144 

b.  As  Arbitrator 1 52 

4.  Subcontractors 155 

5.  Liability  of  Company  to  Labor' 

ers  Employed  by  Contract- 
ors    161 

6.  Actions  Grooving  Out  of  Con- 

struction Contracts 166 

a.  What  remedies  are  avail- 

able      166 

b.  Procedure 1 70 

III.  CONSTRUCTION  COMPANIES 180 

I.    DUTY    TO    CONSTRUCT    AND    LIABILITY 
FOR  DEFECTS. 

1.  Duty  to  construct— Coiiipelliiisr 
construction.-  The  funds  of  a  railway 
company  incorporated  by  parliament  must 
be  applied  for  the  purposes  directed,  and 


for  no  other.  East  Anglian  R.  Co.  v.  East- 
ern Counties  R.  Co.,  16  Jur.  249,  21  L.  J.  C. 
P.  23,  7  Railw.  Cas.  150,  11  C.  B.  775. 

If  a  railway  company  cannot  raise  the 
funds  it  will  not  be  compelled  by  man- 
damus to  execute  certain  works  required 
by  the  board  of  trade— as  a  bridge  to  carry 
its  track  over  a  highway.  In  re  Bristol  &^ 
N.  S.  R.  Co.,  37  L.  T.  527. 

The  court  of  chancery,  independently  of 
the  question  whether  it  has  jurisdiction, 
will  not  interfere  in  questions  of  compelling 
railway  companies  to  construct  accommo- 
dation works  where  such  questions  are  by 
statute  placed  in  the  hands  of  justices. 
Hood  V.  North  Eastern  R.  Co.,  L.  R.  11  Eg. 
116.  40  L.  J.  Ch.  17,  23  L.  T.  433,  19  W.  R. 
266. 

Statutes  by  which  it  is  made  lawful  for  a 
railway  company  to  construct  a  line  of  rail- 
way and  a  mandatory  act  authorizing  a 
deviation  line  and  extending  time  for  the 
exercise  of  its  powers  do  not  cast  upon  the 
company  the  duty  of  making  the  railway. 
York  >>•  N.  M.  R.  Co.  v.  Queen,  7  Railw.  Cas. 
459,  I  El.  &>  Bl.  858,  17 /ur.  690,  22  L.  J.  Q. 
B.  225. 

A  railway  company  which  has  exercised 
some  of  its  statutory  powers  and  has  con- 
structed a  part  of  its  authorized  line  is  not 
bound  to  build  the  entire  road.  York  ^S^• 
N.  M.  R.  Co.  v.  Queen,  7  Railw.  Cas.  459,  i  El. 
&*  Bl.  858,  17  fur.  690,  22  L.  J.  Q.  B.  225. 
— Overruling  Queen  v.  Lancashire  &  Y.  R. 
Co.,  7  Railw.  Cas.  266,  i  El.  &  Bl.  228,  17 
Jur.  62,  22  L.  J.  Q.  B.  57. 

Where  a  railway  company  is  authorized 
to  construct  a  road  56  miles  long  it  cannot 
make  only  4  miles  and  abandon  the  rest. 
Cohen  v.  Wilkinson,  12  Beav.  125,  13  Jur. 
641,  18  L.J.  Ch.  378. 

The  fact  that  a  company,  lawfully  organ- 
ized to  construct  a  certain  specified  line  of 
railroad,  fraudulently  intends  to  build  but 
part  of  such  line,  is  no  ground  for  enjoin- 
ing the  construction  of  that  part.  Aurora 
<&*  C.  R.  Co.  v.  Lawrenceburgh,  56  Ind.  80, 
18  ^/«.  Ry.  Rep.  136. 

2.  Statutory  rogulation^.  —  Maine 
Act  of  1853,  ch.  41,  prescribing  generally 
how  railroad  corporations  shall  proceed  in 
the  location  of  tracks,  is  applicable  to  a 
company  incorporated  in  1833,  although  its 
provisions  in  that  respect  are  dissimilar  to 
those  in  the  act  of  incorporation.  Ban- 
gor,  O.  &>  M,  R.  Co.  V.  Smith,  47  Me.  34. 

A  corporation,  who  have  been  authorized 
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to  construct  a  railroad,  and  are  afterwards 
authorized  by  statute  to  make  it  in  sections 
of  five  miles  each,  provided  that  they  shall 
not  commence  the  construction  of  any  por- 
tion of  their  road  within  a  certain  distance 
of  one  of  its  terminations  until  all  the  stock 
is  subscribed  for  by  responsible  persons 
and  a  certain  portion  thereof  actually  paid 
in,  are  not  obliy;ed  lo  have  their  stock  sub- 
scribed for  and  the  specified  amount  paid 
in,  as  a  condition  precedent  to  constructing 
their  whole  road  not  in  sections.  Boston 
&>  P.  R.  Corp.  V.  Midland  R.  Co.,  i  Gray 
(Mass.)  340. 

The  court  will  not  enter  into  the  question 
whether  the  reasons  given  by  the  inspector 
of  the  board  of  trade,  why  the  opening  of  a 
railway  will  be  attended  with  danger  to  the 
public  by  reason  of  the  incompleteness  of 
its  works  (5  &  6  Vict.  c.  55,  §  6),  do  not 
show  on  their  face  that  he  has  come  to  the 
wrong  conclusion.  The  board  of  trade  has 
exclusive  jurisdiction  in  the  matter.  Attor- 
ney-General V.  Great  Western  R.  Co.,  L.  R. 
4  Cli.  D.  735,  46  L.  J.  Ch.  App.  192,  25  W. 
R.  330,  35  L.  r.921 ;  affirming  35  L.  T.  302, 
24  \V.  R.  10 1 5. 

The  Launceston  and  South  Devon  Rail- 
way Act  1862,  §  34,  enacts  that  "  if  at  any 
time  it  shall  be  made  to  appear  to  the 
board  of  trade  to  be  requisite  for  the  public 
service,  the  company  shall,  on  the  requisi- 
tion of  that  board,  lay  down  or  permit  to  be 
laid  down,  on  all  or  any  part  of  the  railway 
hereby  authorized,  an  additional  rail  or  rails 
for  the  passage  of  engines  and  carriages 
adapted  to  the  narrow  gauge  over  the  same." 
Held,  that  ."public  service"  did  not  mean 
government  service  merely,  but  included 
any  service  which  would  supply  wants  felt 
by  tlie  public,  or  which  the  public  might 
reasonably  be  desirous  of  having  on  its  own 
behalf.  The  commissioners  being  of  opinion 
that  it  was  requisite  for  the  public  service 
that  the  line  should  be  narrow-gauged  be- 
tween Launceston  and  Lidford  Junction, 
advised  the  board  of  trade  to  require  the 
South  Devon  railway  company,  the  own- 
ers of  the  line,  to  elect  either  to  lay  down 
an  additional  rail  themselves  between  those 
places,  or  permit  it  to  be  laid  down.  /;/  re 
Launceston,  3  Ry,  6-  C.  T.  Cas.  137. 

3.  Time  within  which  to  con- 
struct.—Cal.  Civ.  Code,  §  468,  providing 
that  a  railroad  corporation  must  begin  the 
construction  of  its  road  within  two  years 
after  filing  its  articles  of  incorporation,  and 


must  every  year  thereafter  build  and  oper- 
ate at  least  five  miles  of  its  road,  until  the 
road  is  fully  comple*  :A,  and  upon  its  failure 
so  to  do  for  the  period  of  one  year  its 
right  to  extend  its  road  beyond  the  point 
then  completed  is  forfeited,  applies  to  the 
main  road  provided  for  in  the  company's 
articles  of  incorporation,  and  not  to  a 
switch  or  side-track  which  the  company 
may  find  necessary  for  the  proper  conduct 
of  business  and  the  convenience  of  the  pub- 
lic after  the  road  has  been  put  in  operation. 
Areata  v.  Areata  6^  M.  R.  R.  Co.,  92  Cal. 
639,  28  Pac.  Rep.  676. 

Acquiring  the  right  of  way  or  letting  con- 
tracts for  the  construction  of  a  railroad  is 
not  "  a  commencing  of  work  upon  the  rail- 
road," within  the  meaning  of  a  "*atute  re- 
quiring that  work  shall  be  commenced,  in 
good  faith,  within  a  prescribed  time.  State 
V.   JV/ieadon,  29  Lnd.  ^20. 

The  failure  of  a  railroad  company  to 
commence  or  complete  its  road  within  the 
time  prescribed  by  its  charter  is  a  breach  of 
a  duty  owed  to  the  state,  and  does  not  en- 
title a  private  citizen,  after  the  road  has 
been  completed  for  a  number  of  years,  to 
recover  possession  of  land  taken  for  a  right 
of  way.  Cincinnati,  H.  Of  I.  R.  Co.  v.  Clif- 
ford, 33  Am.  &>»  Eng.  R.  Cas.  81,  113  /nd, 
460,  15  N.  E.  Rep.  524,   13  IVest.  Rep.  384. 

A  limitation  of  the  time  for  completing  a 
railroad  does  not  restrict  the  right  to  build 
branches  over  the  right  of  way  acquired  be- 
fore the  expiration  of  the  period.  Atlantic 
(S^  P.  R.  Co.  V.  St.  Louis,  66  Afo.  228  ;  rcjiers- 
ing  3  Mo.  App.  315. — Followed  in  Hovel- 
man  V.  Kansas  City  Horse  R.  Co.,  20  Am. 
&  Eng.  R.  Cas.  17,  79  Mo.  632. 

The  commencement  of  a  railroad,  within 
the  meaning  of  N.  J.  general  railroad  law 
(Rev.,  p.  934,  §  34),  is  the  actual  com- 
mencement of  the  work  of  constructing  the 
road.  State  v.  Bergen  Neck  R.  Co.,  53  N.  /. 
L.  108,  20^//.  Rep]  762. 

The  work  on  the  road  of  the  defendant 
company  was  commenced  in  December, 
1885,  and  the  time  for  completing  it  expired 
in  December,  1887,  bringing  the  case  within 
the  act  of  1887  (Pamph.  L.,  p.  65),  by  force 
of  which  the  time  for  completion  was  ex- 
tended to  December,  1889.  The  time  was 
again  extended  for  two  years  by  the  act  of 
1889  (Pan)ph.  L..  p.  135).  The  fact  that  the 
act  of  1889  applies  only  to  railroads  organ- 
ized under  the  general  railroad  law  does  not 
specialize   it.     Railroads  organized    under 
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the  general  law  are  a  class  by  themselves, 
and  therefore  the  law  is  a  general  law. 
S/a(e  V.  Bergen  Neck  li.  Co.,  53  N.  J  L.ioS, 
20  A//,  lifp.  762. 

Defendant  company  was  chartered  in  1870 
to  build  a  railroad.     Some  two  years  after- 
ward it  mortgaged   its  franchise  and  prop- 
erty, whicli  mortgage  was  foreclosed  in  1876 
and  the  road  passed  into  the  hands  of  pur- 
chasers.     The  road   had  never   been   con- 
structed.  The  N.  Y.  Act  of  1850,  ch.  140,  as 
amended  in  1870,  ch.  775,  provides  tliai  the 
corporate  existence  of  a  railroad  company 
shall  cease  if  it  does  not  begin    the  con- 
struction of  its  road  and  expend  ten   per 
cent,  of  its  capital  within  five  years,  or  put 
its  road    in   operation    in    ten   years.     The 
company  sued  to  recover  the  amount  of  a 
subscription  to  its  stock,  but  more  than  the 
ten  years  had  elapsed  before  the  trial.    Held, 
that  the  compan}''s  corporate  existence  had 
ceased,  and  it  was  not  extended  by  the  Act 
of  1879,  ch.  350,  providing  for  the  extension 
of  time  for  two  years,  under  certain  circum- 
stances, as  the  latter  clause  of  the  act  pro- 
vides that  it  shall  not  "  have  the  effect  to 
revive  any    corporation    whose    corporate 
power  has  been  forfeited  from  any  cause." 
The  foreclosure  and  sale  worked  a  forfeiture 
of  the  company's  right  to  thereafter  build 
and  operate  the  road.     Sodus  Bay  <S»  C.  K. 
Co.  V.  Lapham,  6  A^.  Y.  S.  A'.  1 59,  43  Hun 
314.— Following  Sodus  Bay  &  C.  R.  Co.  z/. 
Hamlin,  24  Hun  390. 

Texas  act  of  March  10,  1875,  providing 
that  defendant  road  should  forfeit  its  land 
grant  if  it  failed  to  build  forty  miles  of  road 
per  year,  or  eighty  miles  every  two  years, 
as  to  the  portion  of  the  road  not  so  built, 
operates  as  a  repeal  of  its  original  act  of 
August  5,  1870,  so  far  as  relates  to  the  ex- 
tent and  cause  of  forfeiture.  S/<th'  v.  /nter- 
national  &^  G.  A'.  K.  Co. ,  57  7'c.r.  534. 

By  the  terms  of  Texas  act  of  March  10, 
1875,  it  is  provided  that  the  defendant  com- 
pany should  forfeit  its  right  to  lands 
granted  upon  that  portion  of  its  road  which 
it  failed  to  construct,  if  it  failed  to  build 
forty  miles  of  road  each  year,  or  eighty 
miles  every  two  years.  He/d,  that  by  a 
fiiilure  to  build  the  road  at  the  rate  of 
eighty  miles  every  two  years,  the  company 
fi'rfeited  the  liglit  to  the  land  grant  as  to 
that  part  of  the  road  not  so  built,  but  no 
further ;  but  lands  once  forfeited  as  to  any 
portion  of  the  road,  not  completed  at  the 
prescribed  rate,  ?ouId  not  be  reclaimed  by 


a  rapid  construction  thereafter,  so  as  to 
complete  the  whole  road  within  the  re- 
quired time.  S/a(e  v.  International  &*  G. 
N.  A'.  Co.,  57  Tex.  534. 

The  plaintiffs  were  empowered  by  their 
act  of  incorporation  to  construct  a  rail- 
way in  sections  between  the  River  S.  S.  M. 
on  the  west  and  G.  on  the  east,  and  such 
railway  was  by  the  twenty-third  section  of 
their  act  to  be  commenced  within  three 
years,  and  to  be  completed  within  six  years 
from  March  4th,  1 881.  In  the  years  1881 
and  1882  they  surveyed,  located,  and  filed 
plans  from  the  River  S.  S.  M.  easterly  to  S. 
R.,  about  one  third  of  the  entire  length  of 
the  road,  and  did  some  work  thereon  of  the 
character  of  "  construction,"  such  as  grad- 
ing, blasting,  and  chopping.  Little  more 
was  done  by  them  from  1882  to  :886  owing 
to  financial  reasons,  but  witli  no  intention 
of  abandoning  the  road.  The  defendants, 
who  had  constructed  a  line  of  railway  as  far 
west  as  A.,  proceeded  in  December,  1886,  to 
continue  the  construction  of  their  line  west- 
erly from  A.  to  the  River  S.  S.  M.,  and  in 
doing  so  used  the  line  which  plaintiffs  had 
located.  Held,  on  the  evidence,  that  the 
work  done  by  the  plaintiffs  was  a  dona  fide 
commencement  of  their  railway  within  the 
three  years  required  by  their  act.  Ontario 
&•  S.  St.  M.  R.  Co.  V.  Canadian  Pac.  R.  Co., 
14  Ont.  432. 

As  the  plaintiffs  were  authorized  to  con- 
struct their  railway  in  sections,  they  were 
not  bound  before  commencing  work  to  file 
plans  of  their  whole  line.  Ontario  &^  S. 
St.  M.  R.  Co.  V.  Canadian  Pac.  R.  Co.,  14 
Ont.  432. 

By  the  general  railway  act.  Rev.  St.  Ont. 
ch.  165,  which  was  by  the  plaintiffs'  special 
act  incorporated  therein,  except  as  varied  by 
the  latter,  ten  percent,  of  the  capital  of  the 
railway  was,  by  sub-sec.  5  of  section  36,  re- 
quired to  be  expended  within  three  years, 
and  the  railway  was  to  be  completed  within 
ten  years  of  the  passing  of  the  special  act,  in 
default  of  which  the  corporate  existence  of 
the  company  ceased  ;  and  by  section  4  of  the 
special  act,  sections  4  to  36  thereof,  inclu- 
sive, were  to  apply  to  all  railways  authorized 
to  be  constructed  by  any  special  act  f)f  the 
province,  and  to  be  construed  therewith  as 
forming  one  act.  Held,  that  section  4  of  the 
general  act  did  not  apply  to  the  plaintiffs, 
and  that  section  23  of  their  special  act  must 
be  read  in  substitution  for  sub-sec.  5  of  sec- 
tion 36,  requiring  the  expenditure  of  ten  per 
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cent,  of  the  capital  within  the  three  years. 
Ontario  &»  S.  S/.  M.  R.  Co.  v,  Canadian 
Pac.  R.  Co.,  14  Ont.  432. 

4.  Care  and  skill  required  in  con- 
strnctioii.-  .\  railroad  company  is  bound 
to  use  the  liighest  care  in  constructing  its 
road.  Kansas  Pac.  R.  Co.  v.  Lundin,  3 
Colo.  94. 

The  safety  of  human  life  requires  that  a 
very  high  degree  of  skill  and  diligence  shall 
be  exercised  in  the  construction  of  railroads 
to  be  operated  by  the  dangerous  agency  of 
steam.  Colorado  Midland R.  Co.  v.  O'Brien, 
48  Am.  &*  Eng.  R.  Cas.  235,  16  Colo.  219, 
27  Pac.  Rep.  701. 

Where  a  corporation,  either  by  donation 
or  compulsory  purchase,  enters  upon  a  right 
of  way  and  proceeds  under  its  charter  to 
construct  its  road,  it  should  e.\ercise  due 
care  and  skill  in  its  work  and  have  a  proper 
regard  for  the  interests  of  others,  and  if  it 
does  not  use  such  care,  it  will  be  liable  for 
the  consequences.  Gilbert  v.  Savannah,  G. 
&'  N.  A.  R.  Co.,  69  Ga.  396. 

A  railroad  company  is  not  only  bound  to 
build  its  railroads  and  structures  according 
to  good  railroading,  in  respect  to  its  own  in- 
terests, but  must  take  care  that  the  interests 
of  others  are  observed.  Chicago  &^  A.  R. 
Co.  V.  Henneberry,  42  ///.  App.  1 26. 

A  railroad  company  is  bound  to  bring  to 
the  construction  of  its  works  a  degree  of 
engineering  skill  that  will  permit  no  negli- 
gent and  improper  construction.  Ohio  &■• 
M.  R.  Co.  V.  Thillman,  43  ///.  App.  78.— 
Quoting  Chicago,  B.  &  Q.  R.  Co.  v.  Schaf- 
fer,  124  111.  112. 

In  an  action  to  recover  damages  sustained 
by  reason  of  the  negligent  construction  of  a 
railroad  over  the  plaintiff's  farm,  the  fact 
that  the  road  is  built  as  railroads  usually  are 
in  such  locations  is  no  defense.  Van  Ors- 
dol  v.  Burlington,  C.  R.  &>  N.  R.  Co.,  56 
lima  470,  9  N.  W.  Rep.  379.— Distin- 
guished IN  Drake  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  17  Am.  &  Eng.  R.  Cas.  45,  63  Iowa 
302. 

A  railway  company,  in  the  construction  of 
its  railway,  did  not  use  any  blocking  or 
other  protection  between  the  main  rails  of 
its  tracks  and  the  guard-rails.  Whether 
this  was  negligence  or  not  in  the  abstract, 
and  whether  the  question  is  one  of  fact  for 
the  jury  or  one  of  law  for  the  court,  not  de- 
cided. Rush  v.  Missouri  /*-»£•.  R,  Co.,  28 
Am.  &*  Eng.  R.  Cas.  484,  36  Kan.  129,  12 
Pac.  Rep.  582. 

3  D.  R.  D.— 8. 


A  railroad  company,  in  enforcing  its  right 
of  way  over  the  lands  of  others  and  in  con- 
structing its  road,  should  leave  the  adjoin- 
ing lands  and  fields  which  it  crosses  in  the 
same  condition  as  regards  the  facilities  of 
cultivation  auv*  as  concerns  the  utility  of 
those  lands  co  :heir  owners  as  they  were 
before  the  entry  of  the  company.  Payne  v 
Morgan's  I,.  &^  T.  R.  &*  S.  Co.,  38  La.  Ann. 
164,  s8  Am.  Rep.  174. 

A  railway  company  must  so  build  its 
roadbed  as  not  to  impair  the  drainage  of 
the  land  over  which  it  passes,  and  must 
construct  necessary  cattle-guards  and  cross- 
ings, under  penalty  of  paying  damages  for 
injuries  caused  by  its  omissions.  Heath  v, 
Texas  6-  P.  R.  Co.,  37  La.  Ann.  728. 

In  the  construction  of  their  roadbed, 
track,  and  culverts,  railroad  companies  are 
held  to  that  degree  of  care  and  foresight 
which  will  avoid  such  dangers  as  can  be 
reasonably  foreseen  or  ascertained  by  com- 
petent and  skilful  engineers,  as  liable  to 
result  from  rainfalls  and  freshets  incident  to 
the  particular  section  of  country  through 
which  they  are  constructed.  Libby  v. 
Maine  C.  R.  Co.,  85  Me.  34,  26  Atl.  Rep.  943. 

A  railway  company  is  bound  to  construct 
its  works  in  such  a  manner  as  to  be  capable 
of  resisting  all  violence  of  weather  which, 
in  the  climate  through  which  the  line  runs, 
might  be  expected,  though  perhaps  rarely, 
to  occur.  Great  Western  R.  Co.  v.  Faw- 
cctt,  I  Moore  P.  C.  C.  N.  S.  loi,  9  /ur.  N. 
S.  339,  I !  W.  /?.  444.  8  L.  T.  31.— Ques- 
tioned IN  Czech  V.  General  S.  Nav.  Co.,  L. 
R.  3  C.  P.  14.  17  L.  T.  246. 

Where  a  right  of  way  is  granted, "  with 
right  to  use  such  additional  land  as  may  be 
necessary  for  the  construction  and  mainte- 
nance" of  the  road,  the  company  is  bound 
only  to  use  ordinary  care  in  constructing  its 
road ;  and  the  necessity  for  taking  addi- 
tional land  is  to  be  determined  by  ordinary 
care.  Gulf,  C.  &^  S.  F.  R.  Cd.  v.  Richards, 
83  Tex.  203.  I8.S'.  W.  Rcp.6\i. 

5.  Lateral  support  ol'adjaoent  land. 
— Where  a  landowner  grants  a  right  of  way 
to  a  railroad  company,  and  it  is  necessary  to 
make  cuts  through  the  land  in  constructing 
the  road,  the  company  is  not  bound  to  build 
retaiiiiiig-walls  to  prevent  the  falling  of  the 
banks.  Hortsman  v.  Covington  &=  L.  R. 
Co.,  18  B.  Mon.  (A>.)  218.— Distinguished 
IN  Eaton  V.  Boston,  C.  &  M.  R.  Co.,  51  N. 
H.  504. 

A  railway  company  authorized  to  under- 
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pin  or  strengthen  buildings  on  lands  ad- 
joining its  line  may  make  a  wall  of  concrete 
to  separate  a  building,  part  of  the  thickness 
of  which  is  under  the  building  and  part  on 
the  company's  land,  the  whole  wall  forming 
the  retaining-wall  of  the  cutting  in  wiiich 
the  line  was  located.  Stevt'its  v.  Ahtropoli- 
tan  Dist.  R.  Co.,  L.  R.  29  C'//.  D.  60  54  L.J. 
C/i.  P.  717,  52  /-.  T.  832,  33  ;/'.  R.  531. 

«.  Duty  to  iMnistniot  wat<'rlii{f- 
plat'vs  for  oattlo.— Where  a  statute  re- 
quires a  railway  company  to  make  watering- 
places  for  cattle,  where,  by  means  of  its 
road,  the  cattle  are  dejirived  of  access  to 
their  ancient  watering-places,  the  company 
is  not  relieved  of  its  duty  by  agreeing  with 
a  landowner  to  pay  him  a  certain  sum  for 
the  special  damages  occasioned  to  his  estate 
by  the  construction  of  its  road.  Reg.  v. 
York  ^'N.  M.  R.  Co.,  3  Ratlw.  Cas.  764;  5. 
c.  noiit.  York  &•  A'.  M.  R.  Co.  v.  Milncr, 
IS  L.  J.  Q.  B.  2,7^. 

A  writ  of  mandamus  ordering  a  railway 
company  to  construct  watering-places  for 
cattle  as  required  by  statute  is  bad  if  it 
orders  the  company  to  do  more  than  the 
statute  requires,  namely,  to  make  a  pond  in 
each  of  the  portions  of  the  closes,  there 
being  nothing  to  show  that  one  watering- 
place  would  not  have  been  sufficient  for  all. 
Reg.  V.  York  (3-  A'.  Af.  R.  Co.,  3  Rai/w.  Cas. 
764;  s.  c.  now.  York  <S-»  N.  M.  R.  Co.  v. 
M liner,  1 5  L.  J.  Q.  B.  378. 

7.  CImiiffo  of  {faiie^c.  —  A  railroad 
company,  not  specially  restricted  by  its 
charter  as  to  the  gauge  of  its  track,  may 
change  its  gauge  or  the  character  of  its 
rails  at  any  time,  provided  that  it  keeps 
within  the  limits  of  its  chartered  rights. 
Millvale  v.  Evergreen  R.  Co.,  46  Am.  &^ 
Eiig.  R.  Cas.  219,  131  y<?.  5/.  I,  18  Atl.  Rep. 

993- 

The  power  granted  to  a  railroad  company 
to  "farm  out"  its  road  authorizes  a  lease; 
and  where  no  gauge  is  prescribed  the  les- 
sees are  authorized  to  change  the  gauge  of 
the  road.  Sta/e  v.  Rh/imond  5^  D.  R.  Co., 
72  N.  Car.  634. 

Neither  the  map  nor  certificate  of  loca- 
tion of  a  railroad  stated  the  gauge  or  width 
between  the  rails,  but  the  articles  of  asso- 
ciation declared  the  purpose  of  the  company 
to  be  to  construct  a  road  of  the  standard 
gauge,  which  term  is  held  to  be  sufficiently 
definite,  as  that  gauge  in  Michigan  is  so 
universally  known  that  courts  and  every 
one  else  will  take  notice  of  its  width.    Bay 


City  B.  L.  R.  Co.  v.  Hitchcock,  90  Mich.  533, 
51  A'.  VV.  Rep.  808. 

A  map  of  a  proposed  railroad  on  which 
the  centre  line  of  the  track  is  designated  by 
a  colored  line  indicates  with  reasonable 
certainty  the  location  of  the  line,  and  hence 
the  space  to  be  occupied  by  the  standard- 
gauge  road  proposed  to  be  laid  along  the 
line  so  dtsignalcd.  Bay  City  B.  L.  R.  Co. 
v.  Hitchcock,  90  Mich.  533,  51  A'.  W.  Rep. 
808. 

8.  Cro8Niii{;  of  rivers  —  Obstriict- 
iiij;  navigation. — If  a  railroad  company 
be  chartered  between  designated  termini, 
which  requires  it  to  cross  an  existing  canal, 
it  may  construct  the  road  over  the  canal, 
but  it  must  be  so  constructed  as  not  to  ob- 
struct or  impair  the  navigation  thereof.  If 
it  does,  the  railroad  company  will  be  liable 
for  the  damages  caused  thereby.  Tuckahoe 
Canal  Co.  v.  Tuckahoe  6^  J.  R.  R.  Co.,  1 1 
Leigh  (Frt.)43. 

Where  a  railway  company  constructed  its 
line  across  a  river  and  was  sued  by  a  vessel 
owner  prevented  thereby  from  navigating 
that  part  of  the  river,  the  company  was  not 
(under  its  plea)  bound  to  show  that  rll  no- 
tices required  by  the  acts  for  the  purchase 
of  such  part  of  the  river  from  the  owners 
of  the  bed  of  it  had  been  given  and  all 
other  things  done  which  were  requisite  to 
vest  that  part  of  the  bed  of  the  river  in  the 
company.  Abraham  v.  Great  Northern  R, 
Co.,  16  Q.  B.  586,  is/wr.  855,  20  L.J.  Q.  B. 
322. 

The  first  clause  of  section  16  of  the 
Railways  Clauses  Act  1845  includes  naviga- 
ble rivers  as  well  as  rivers  not  navigable; 
and  the  railway  company  is  authorized  by 
such  section  to  construct  its  line  upon  the 
bed  of  the  navigable  part  of  the  river, 
Abraham  v.  Great  Northern  R.  Co.,  16  Q. 
B.  586,  \Sjur.  855.  20  L.  J.  Q.  B.  322. 

Bridge  contractors  were  engaged  to  build 
a  railroad  bridge  across  navigable  waters, 
and  upon  completion  of  the  bridge  were 
to  remove  the  piles  and  other  things  used  in 
the  construction  which  might  interfere  with 
navigation.  The  company  dismissed  the  con- 
tractors after  piles  were  driven  and  before 
the  bridge  was  completed,  and  itself  cut  the 
piles  off  a  little  below  the  surface  of  the 
water,  and  a  vessel  was  injured  by  running 
on  them.  Held,  that  it  was  only  the  duty 
of  the  contractors  to  remove  the  piles  upon 
completion  of  the  b-it!ge,  and  they  having 
been  dismissed  'o.  lore  its  completion,  the 
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railroad  company  was  liable  for  the  injury 
to  the  vessel.  Philadelphia,  IV.  tSr*  B.  A'. 
Co.  V.  Philadelphia  Sf  H.  Towboat  Co.,  23 
HiTio.  (f/.  S.)  209. 

The  action  in  such  case  cannot  be  de- 
feated because  the  vessel,  at  the  time  of  the 
accident,  was  being  propelled  on  Sunday, 
contrary  10  the  state  law.*  Philadelphia, 
W.  &^  B.  K.  Co.  V.  Philadelphia  &>  H.  Tow- 
lout  Co.,2-1,  How.  (U.S.)  209.— ApI'ROVKI) 
i.\  U.iidwin  V.  Barney,  12  R.  1.  392.  DiSAP- 
IKCJVKU  IN  Stanton  v.  Metropolitan  R.  Co., 
14  .Allen  (Mass.)  4S5.  Distinguished  in 
Hucher  v.  Cheshire  R.  Co.,  34  Am.  &  Eng. 
R.  Cas.  389,  125  U.  S.  555.  Followed  in 
Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y. 
126.  Quoted  .\nd  disapproved  in  Land- 
ers 7/.  Staten  Island  R.  Co.,  13  Abb.  Pr.  N. 
S.  (N.  Y.)  338.  Quoted  in  Commonwealth 
V.  Louisville  &  N.  R.  Co.,  80  Ky.  291. 

9.  Liability  for  defective  construc- 
tion, geiierally.t  —  Where  a  railroad 
company  is  chartered  with  the  usual  pow- 
ers, the  mode  of  constructing  the  road  is  left 
to  the  judgment  of  the  company.  Whether 
it  will  make  a  solid  embanlvment  at  a  par- 
ticular place  or  not  is  left  to  tne  judgment 
of  its  engineers,  and  an  individual  cannot  in- 
sist upon  a  trestle.  It  is  bound  to  construct 
its  road  in  a  careful  and  skilful  manner, 
having  due  regard  for  the  interest  of  the 
public  as  well  as  to  others  who  may  be 
alTecled;  but  when  this  is  done  the  company 
is  not  liable  to  an  individual,  though  there 
may  have  been  an  error  of  judgment  in 
the  manner  of  construction.  Hodge  v.  Le- 
high Valley  R.  Co.,  39  Fed.  Rep.  449. 

All  damages  arising  from  not  building  a 
railroad  in  a  proper  and  skilful  manner  are 
continuing  damages,  and  may  be  sued  for 
and  recovered  by  a  grantee  of  premises, 
against  a  railroad  company  or  other  person 
or  comp;my,  for  continuing  the  improperly 
constructed  structure  after  such  grantee 
acquires  title.  Chicago  &^  A.  R.  Co.  v. 
Henneberry,  42  ///.  App.  126. 

Where  a  railroad  corporation  is  formed 
the  construction  of  the  road  will,  in  the  ab- 
sence of  any  showing  to  the  contrary,  be 
presumed  to  be  done  by  the  corporation, 
and  it  will  be  responsible  for  injuries  result- 
ing from  negligence  in  such  construction. 
Solomon  R.  Co.  v.  Jones,  1 5  Atn.  &*  Eng.  R. 
Cas.  201,  30  /Can.  601,  2  Pac.  Rep.  657. 

*See  also  Sunday,  4,  5. 
t  Liability  of  company  for  defects  in  construc- 
tion of  road,  see  note,  11  Am.  St.  Rep.  65. 


A  corporation  authorized  by  the  legisla- 
ture to  construct  and  maintain  a  railroad  or 
a  mill-dam  is  liable  in  an  action  of  tort  to  a 
person  injured  by  the  negligert  construc- 
tion of  its  railroad  or  dam.  Bryan/  v.  Btge- 
low  Carpet  Co.,  7  Am.  <3~»  Eng.  R.  Cas.  72, 
131  Mass.  491. 

It  is  priina-facie  evidence  of  the  insuf- 
ficiency and  improper  constructicm  and 
maintenance  of  a  railway  that  one  of  its 
embankments  gave  way  ;  and  in  the  absence 
of  evidence  in  rebuttal  such  evidence  be- 
comes conclusive.  Great  Western  R.  Co. 
V.  Braid,  I  Moore  P.  C.  C.  N.  S.  loi,  9/1:/: 
N.  S.  339,  1 1  IV.  R.  4-H.  8  L.  T.  31.— Ques- 
tioned IN  Czech  T'.  General  S.  Nav.  Co.,  L. 
R.  3  C.  P.  14.  17  L-  T.  246. 

A  railway  company  is  not  authorized  by 
the  Railways  Clauses  Act  1845  to  commit 
acts  which  would  constitute  a  nuisance  if 
done  by  a  private  person.  Smith  v.  Mid- 
land R.  Co.,  26  W.  R.  10,  37  L.  T.  224,  25 
VV.  R.  861. 

A  railway  company  having  power  by  its 
act  to  cross  a  river,  the  property  of  certain 
persons,  cannot  be  required  to  make  a 
bridge  of  one  span  only,  as  demanded  by  the 
proprietors,  but  may  do  the  work  according 
to  the  terms  of  its  act  without  doing  any 
permanent  damage  to  the  proprietors.  Bir- 
mingham  Waterivorks  Co.  v.  London  (S-»  N. 

IV.  R.  Co.,  4  L.  T.  398. 

10.  Lialtility  for  injuries  to  prop- 
erty, ffenerally.* — If  a  railroad  corpora- 
tion voluntarily,  for  its  own  profit,  so  con- 
struct its  track  as  necessarily  to  injure  the 
property  of  an  individual,  and  its  charter 
gives  no  remedy  for  such  injury,  it  is  liable 
in  an  action  for  damages  for  the  injury, 
though  the  work  be  constructed  in  a  proper 
manner  and  place.     EvansT.iille  &^  C.  R.  Co. 

V.  Dick,  9  Ind.  433.— Following  Tate  v. 
Ohio  &  M.  R.  Co.,  7  Ind.  479.— Approved 
AND  distinguished  IN  Eaton  7^.  Roston.C. 
&  M.  R.  Co.,  51  N.  H.  504.  Distinguished 
IN  Slatten  v.  Des  Moines  Valley  R.  Co.,  29 
Iowa  148. 

Evidence  that  a  contract  for  excavating 
a  street  for  a  cable  railroad  was  made  in  a 
third  person's  name,  but  at  defendant's  re- 
quest and  for  its  benefit,  and  that  the  work 

*  Trespass  for  injuries  incident  to  construc- 
tion of  road.  Sufficiency  of  averments,  see  52 
Am.  &  Eng.  R.  Cas.  28,  abstr. 

Injury  caused  by  negligent  blasting.  Recov- 
ery of  damages,  see  note,  30  AM.  &  Eng.  R.  Cas. 
332. 
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was  paid  for  out  o(  its  funds  and  its  fruits 
enjoyed  by  it,  renders  defendant  liable  for 
damages  resulting  therefrom.  Brady  v. 
Kansas  City  Cable  A.  Co.,  in  Mo.  329,  19  S. 
W.  Rep.  953. 

Where  real  estate  is  damaged  by  the  con- 
struction of  a  railroad,  but  no  part  thereof 
is  appropriated  to  the  use  of  such  road,  an 
action  at  law  for  such  damages  may  be 
maintained.  Republican  Valley  R.  Co.  v. 
Fellers,  20  ^i/i.  &•  Eng.  R.  Cas.  256,  16  xVeb. 
169,  20  A'^.  JV.  Rep.  217. — Following 
Gottsclialk  V.  Chicago,  B.  &  Q.  R.  Co.,  14 
Neb.  550;  Burlington  &  M.  R.  R.  Co.  v. 
Reinhackle,  15  Neb.  279.— Followed  in 
Omaha  Horse  R.  Co.  v.  Cable  Tramway  Co., 
32  Fed.  Rej).  727. 

A  ciiarter  granting  the  power  to  build  a 
railroad  is  a  mere  franchise,  conferring  the 
title  and  rights  of  a  corporation,  but  con- 
veys no  authority  to  take  private  prop- 
erty without  making  just  compensation  ; 
neither  does  it  exempt  the  company  from 
liability  for  any  wrongs  to  the  rights  of 
private  property.  Robinson  v.  New  York 
<S-  E.  R.  Co.,  27  Barb.  (N.  K)  512.— Ap- 
proving Fletcher  v.  Auburn  &  S.  R.  Co., 
25  Wend.  (N.  Y.)  462  ;  Brown  v.  Cayuga  & 
S.  R.  Co.,  12  N.  Y.  487. 

Under  the  charter  of  the  Reading  railroad 
company,  §  12,  the  contractors  wereautiior- 
ized  to  enter,  and  occupy  with  temporary 
dwellings,  stables,  blacksmiths'  shops,  etc., 
the  lands  adjoining  the  line  of  the  road, 
provided  no  more  was  taken  than  was 
necessary  for  such  purpose,  while  engaged 
in  the  performance  of  their  contract.  Lau- 
derhrun  v.  Duffy,  2  Pa.  St.  398 

A  railroad  company,  or  any  contractor 
employed  by  it  to  build  a  railroad,  may  use 
any  iviateiial  removed  by  them  in  grading 
the  road,  either  in  the  adjacent  or,  it  seems, 
in  other  localities,  bui.  they  have  no  right  to 
sell  sucii  material  to  third  parties.  Aldrich 
V.  Drury,  8  R.  I.  554. 

A  fill  or  bar  made  in  a  stream  by  blasting 
and  throwing  into  it  rock  and  other  refuse 
material  in  the  work  of  construction  of  a 
railroad  on  a  strip  granted  for  right  of  way 
by  plaintiff,  which  fill  is  not  necessary  for 
the  constriirtion  and  maintenance  of  the 
railroad,  and  which  entails  injury  to  a  mill 
sitiiaie  on  the  residue  of  plaintiff's  land,  is 
a  iirivate  nuisance,  and  ground  of  action 
against  the  company.  Watts  v.  Norfolk  &* 
W.  R.  Co.,  (W.  \-a.)  57  Am.  6-  Eng.  R. 
Cas.  694,  19  S.  /:.  Rep.  521. 


The  statutory  provision  that  a  railway 
company  shall  do  as  little  damage  as  may 
be  in  the  exercise  of  its  powers,  and  shall 
make  satisfaction  to  all  parties  damaged, 
applies  only  to  cases  of  damages  to  indi- 
viduals for  which  compensation  may  be 
made.  Reg.  v.  East  &•  IV.  I.  D.  6-  B.  J. 
R.  Co.,  2  El.  &■'  Bl.  466,  17  /ur.  1181,  22  L. 
/.  Q.  B.  380. 

A  company  is  not  liable  to  a  party  who 
purchases  land  after  the  road  is  constructed 
across  it,  for  any  damage  done  to  the  land 
in  the  construction  of  the  road.  Toledo,  IV. 
&'  W.  R.  Co.  V.  Morgan,  72  ///.  155.— Fol- 
lowed IN  Wabash,  St.  L.  &  P.  R.  Co.  v. 
McDougall,  27  Am.  &  Eng.  R.  Cas.  386,  118 
111.  229.  Quoted  in  Chicago  &  A.  R.  Co. 
V.  Henneberry,  28  111.  App.  no. 

A  landowner  sued  a  railroad  company  in 
assumpsit  for  earth  taken  from  his  land  in 
the  construction  of  the  railroad.  The  com- 
pany defended  on  the  ground  that  the  tak- 
ing was  tortious,  and  therefore  it  was  not 
liable  in  assumpsit.  The  evidence  showed 
that  the  engineer  asked  permission  of  the 
owner  to  take  the  earth,  but  there  was  no 
evidence  of  any  reply.  Held,  that  the  tak- 
ing was  under  contract.  Sweetser  v.  Boston 
&^  M.  R.  Co.,  66  Me.  583. 

The  plaintiffs,  who  were  railroad  con- 
tractors, were  allowed  by  the  defendant  to 
make  a  ditch  upon  his  land,  they  promising 
to  see  that  he  had  his  pay  for  the  damages 
which  should  be  occasioned  to  him  thereby, 
and  it  being  the  expectation  of  the  parties 
that  the  damages  would  be  appraised  by 
the  railroad  commissioners  and  be  paid  by 
the  plaintiffs,  when  thus  ascertained,  in  the 
adjustment  of  their  accounts.  Subsequent- 
ly, upon  an  attempt  being  made  by  the  par- 
ties to  settle  the  accounts,  the  plaintiffs 
said  they  would  credit  such  sum  for  these 
damages  as  they  should  be  appraised  at  by 
one  of  the  engineers.  But  no  appraisement 
was  ever  made  of  them  by  the  commission- 
ers or  engineers.  Held,  that  these  damages 
might  be  adjusted  in  an  action  upon  book- 
account  between  the  parties,  Chamberlain 
V.  Farr,  23  \'t.  265. 

11.  Liability  for  iiiJiirioN  to  crops. 
— A  railroad  corporation  by  whose  direction 
a  contractor  enters  and  builds  the  road  upon 
lands  which  it  has  acquired,  subject  to  an 
existing  lease,  is  liable  as  a  joint  tort-feasor 
with  him  and  his  servants  for  their  damage? 
therein  to  the  crops  of  the  lessee.  Ullman 
V.  Hannibal  &*  St.  J.  R.  Co.,  67  Mo.  118.— 
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Distinguishing  Clark  t/.  Hannibal  &  St.  J. 
R.  Co.,  36  Mo.  202. 

It  is  the  duty  of  the  court  in  all  damage 
suits  to  give  definite  instructions  to  the 
jury  as  to  the  correct  measure  of  damages, 
and  where  suit  is  brought  to  recover  for  in- 
juries to  land  and  destruction  of  growing 
crops,  while  the  railroad  is  being  constructed 
through  the  lands,  an  instruction  is  not  ex- 
plicit enough  which  tells  the  jury  that  they 
ohull  find  such  damages  as  are  the  actual 
natural  proximate  result  of  the  acts  com- 
plained of.  Missouri  Pac.  R.  Co.  v.  Cox,  2 
Tex.  A  pp.  {Civ.  Cas.)  217. 

Wliere  a  railroad  company  is  sued  to  re- 
cover damages  for  negligently  and  unskil- 
fully constructing  its  roadbed  so  as  to  cause 
plaintiff's  land  to  be  overflowed,  and  there- 
by destroying  ^jrowing  crops  ard  injuring 
the  land,  the  true  measure  of  damages  is 
t|ie  injury  which  the  land  and  crops  sustain 
from  the  successive  overflows  when  they 
occur,  and  not  the  market  value  of  the  land 
immediately  before  and  immediately  after 
the  injury.  Galveston,  H.  <S»  S.  A.  /i*.  Co.  v. 
Bibb,i  Tex.  App.  (Civ.  Cas.)  330. — EXPL.MN- 
ING  Gulf,  C.  &  S.  F.  R.  Co.  V.  Helsiey,  62 
Tex.  593 ;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Tait,  63  Tex.  223  ;  Texas  Trunk  R.  Co.  v. 
Elam,  I  Tex.  App.  (Civ.  Cis.)  201  ;  Missouri 
Pac.  R.  Co.  V,  Cox,  2  Tex.  App.  (Civ.  Cas.) 
217. 

12.  Liability  for  conscqueiitinl 
<lunin{>:ns  tu  a(1Joiiiiii{r  owners.* — 
(I)  General  rules.  —  A  railroad  company 
whicli  has  received  a  dce.A  and  paid  the 
consideration  for  land  upon  which  to  con- 
struct and  operate  its  road  is  liable  to  the 
grantor  for  injuries  subsequently  caused  to 
his  land  adjoining  the  right  of  way  by  the 
construction  and  repair  of  its  roadbed  in 
such  a  manner  as  to  encroach  thereon, 
withe- It  regard  to  any  question  of  neg- 
ligen'je  on  its  p,",rt,  or  knowledge  that  its 
works  would  cause  the  injury.  Rouslilan^e 
V.  C/tieni,r.)  &*  A.  K.  Co.,  33  Atn.  &*  Etig.  A'. 

*  Liabiliiy  of  company  for  consequential  dam- 
aRC  riisiilting  from  construction  and  operation 
of  ro;  I,  sec  note,  7  Am.  Rep.  179. 

Injuries  to  abutting  property  caused  by  con- 
struction of  railroad.  Excessive  dn.nages,  see 
52  Am,  «:  Eno.  R.  Cas.  33,  afisir. 

Injuries  to  adjoining  lam's  caused  by  construc- 
tion and  operation  of  railroads.  Value  of  prop- 
erty and  damages,  how  proved,  see  note,  31  Am. 
St.  Rki-.  734. 

Injuries  to  adjoining  land  by  raising  em- 
bankment. Pleading  authority  of  charter  as  a 
jusllficallon,  see  5a  Am.  &  Eno.  R.  Cas.  a8,  abs/r. 


Cas.  142,  115  /«</.  106,  14  IVesl.  Rep.  853, 17 
N.  E.  Rep.  198. 

The  damages  allowed  and  settled  for 
land  taken  for  a  right  of  way,  by  the  exer- 
cise of  the  right  of  eminent  domain,  are  not 
deemed  to  have  been  c&.nsidered  as  con- 
sideration for  future  damages  sustained  by 
the  negligent  construction  of  culverts. 
Hunt  v.  Iowa  C.  R.  Co. ,  86  loTaa  1 5.  52  JV. 
ir.  Rep.  668. 

No  action  lies  for  incidental  damages 
caused  by  building  a  railroad  inconveniently 
near  plaintiff's  dwelling-house,  where  the 
road  is  authorized  by  law  and  the  work  has 
been  carefully  and  properly  done.  Koehnel 
v.  New  Orleans,  M.  6>»  C.  R.  Co.,  27  La.  Ann. 
442. 

Where  a  railroad  company  constructs  its 
road  in  front  of  a  person's  tract  of  land  and 
in  close  proximity  to  his  residence,  he  can 
recover  for  any  damages  he  may  have  sus- 
tained in  respect  to  his  property  not  suffered 
in  common  by  the  public  generally.  Injuries 
resulting  from  smoke,  soot,  and  cinders 
from  passing  engines  are  proper  elements 
of  damage.  Omaha  <&>•  N.  P.  R.  Co.  v. 
Janecek,  30  Neb.  276,  46  N.  W.  Rep.  478. — 
Applied  in  Atchison  &  N.  R.  Co.  v.  Boer- 
ner,  34  Neb.  240. 

An  authority  conferred  upon  a  railroad 
orporation  to  construct  a  railroad  carries 
with  it  no  immunity  from  li  ibility  in  exe- 
cuting the  work  for  consequential  damages 
to  private  property,  as  thougli  it  were  act- 
ing as  a  strictly  public  agent ;  but  the  settled 
doctrine  of  New  York  is  that  the  powers 
granted  to  such  a  corporation  are  to  be  con- 
strued as  privileges  conferred,  upon  the  un- 
derstanding that  they  sliall  be  exercised  in 
strict  conformity  to  private  rights,  and  un- 
der tile  same  responsibility  as  though  the 
acts  done  in  the  execution  of  such  powers 
were  done  byan  individual.  Booth  v.  Rome, 
IV.  <S-  O.  T.  R.  Co.,  57  Am.  <S-  Eng.  R.  Cas. 
442,  140  N.  V.  267,  35  A^.  E.  Rep.  592. 

Where  a  railroad  is  so  constructed  and 
operated  as  to  fill  a  liouse  near  the  track 
with  smoke  and  offensive  odors,  and  to 
shake  the  walls  thereof,  an  action  of  tres- 
pass on  tile  case  is  the  proper  remedy 
against  tiic  company.  Northern  C.  R,  Co, 
v.  Holland,  117  Pa.  St.  613,  12  ////.  Rep.  575, 
10  Cent.  Rep.  746,  20  If.  A^.  C.  428. 

(2)  Illustrations.  — V [)on  tiic  trial  of  an 
action  for  damages  to  abutting  property 
against  a  railway  company,  defendants  re- 
quested an  instruction  that,  in  determining 
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the  damages,  the  jury  may  consider  the 
nature  of  the  property  and  the  tendency  to 
great  fluctuations  in  value  in  the  com- 
munity, and  that  it  must  appear  that  the 
construction  of  defendant's  track  had  been 
the  sole  cause  of  the  depreciation,  etc. 
Held,  erroneous,  as  excluding  from  the  con- 
sideration of  the  jury  the  effect  of  the 
operation  and  maintenance  of  the  railway  ; 
and  the  trial  court  properly  modified  such 
instruction  in  that  particular.  Denver  &* 
R.  G.  R.  Co.  V.  Schmitt,  32  Am.  &•  Eng.  R. 
Cas.  231,  II  Colo.  56,  \6  Pac.  Rep.  842. 

After  the  construction  of  a  railroad  over 
a  portion  of  a  lot  the  owner  erected  a 
dwelling-house  upon  the  lot  in  close  prox- 
imity to  the  road,  and  occupied  the  same 
as  a  residence.  Held,  that  the  owner,  hav- 
ing built  the  house  with  full  knowledge 
that  it  would  be  affected  by  the  road,  could 
not  recover  for  the  injury  incurred  by  the 
house  standing  near  the  railroad  ;  but  that, 
so  far  as  the  house  sustained  a  direct  physi- 
cal injury,  which  the  company  was  bound 
to  avoid,  as  towards  all  adjacent  property, 
the  owner  was  entitled  to  recover.  Indian- 
apolis, B.  <S«»  W.  R.  Co.  V.  McLat4ghlin,  jy 
III.  275.— Distinguishing  Aurora  v.  Reed, 

57  111-  30- 

In  an  action  against  a  railroad  company 
for  damages  to  the  plaintiff's  premises  used 
for  a  residence,  caused  by  the  construction 
and  operation  of  its  road  in  the  near  vicinity 
of  his  property,  the  court  refused  an  in- 
struction asked  by  the  defendant,  to  the 
effect  that  the  plaintiff  could  not  recover 
for  any  damages  to  his  property  alleged  to 
have  been  caused  by  reason  of  any  noise, 
confusion,  or  disturbance  occasioned  by  the 
operation  of  the  defendant's  trains  in  the 
yards  or  upon  the  tracks  of  the  defendant, 
or  for  unsightly  structures  on  the  defend- 
ant's premises  in  front  of  the  plaintiff's 
property.  Held,  that  the  instruction  was 
properly  refused.  Chicago,  M.  &>  St.  P.  R. 
Co.  V.  Darke,  148  ///.  226,  35  A'.  E.  Rep.  750. 

Mass.  Act  of  1841,  ch.  125,  §  i,  authorizes 
county  commissioners,  when  assessing  dam- 
ages to  the  owner  of  land  taken  for  a  rail- 
road, to  direct  the  company,  in  addition  to 
the  damages  assessed,  to  construct  and 
maintain  such  embankments,  drains,  cul- 
verts, walls,  fences,  or  other  structures  as 
the  commissioners  shall  adjudge ;  and 
further  provides  that  the  commissioners 
shall  prescribe  the  time  within  which,  and 
the  manner  how.  such   structure  shall  be 


made,  and  provides  that  the  landowner 
may  recover  double  damages  if  the  com- 
pany fail  to  obey  the  order  of  the  commis- 
sioners. Held,  that  the  remedy  being  in 
the  nature  of  a  penal  action,  a  failure  of 
the  commissioner.s  to  prescribe  the  time  in 
which  the  structure  siiall  be  made  is  fatal 
to  the  recovery  of  double  damages.  Keith 
V.  Cheshire  R.  Co.,  i  Gray  {Mass.)  614. 

13.  Liability  fur  pcrsounl  injuries.* 
— Where  a  railroad  company,  while  con- 
structing its  road,  makes  a  deep  cut  across 
a  street  and  erects  a  temporary  bridge 
across  it,  it  is  such  negligence  to  leave  a 
fence,  guarding  the  approach  to  the  bridge, 
down  at  night  as  will  make  the  company 
liable  for  the  death  of  a  person  who,  with- 
out fault,  misses  the  bridge  and  falls  into 
the  cut.  Hogan  v.  Kentucky  Union  R.  Co.^ 
{Ky:)  21  S.  IV.  Rep.  242. 

14.  Liability  for  ucg^ligciicc  of  con- 
tractors.f — Where  a  railroad  company  en- 
gages a  contractor  to  construct  a  wharf  un- 
der the  supervision  and  direction  of  the 
company's  engineer,  the  work  to  be  done  to 
his  satisfaction,  such  contractor  is  but  the 
agent  of  the  company,  and  it  is  liable  for 
injuries  resulting  from  his  negligence  or 
the  negligence  of  those  working  under  him. 
Neiv  Orleans,  M.  Sr*  C,  R.  Co.  v.  Hanning, 
1 5  Wall.  ( U.  5.)  649,  4  Am.  Ry.  Rep.  242.— 
Distinguishing  Steele  v.  South  Eastern 
R.  Co.,  32  Eng.  L.  &  Eq.  366.— Reviewed 
IN  Rogers  v.  Florence  R.  Co.,  39  Am.  & 
Eng.  R.  Cas.  348,  31  So.  Car.  378,0  s.  E, 
Rep.  1059. 

Where  the  contract  between  the  railroad 
and  construction  companies  provided  that 
the  latter  should  operate  the  railroad,  so  as 
to  be  completed  and  equipped,  for  two 
years,  and  should  receive  its  earnings,  the 
railroad  company  was  liable  for  injuries 
occurring  by  the  negligence  of  the  con- 
struction company  during  that  period, 
such  operation  being  by  virtue  of  the  fran- 
chise of  the  railroad  company,  and  with  its 
knowledge  and  sanction.  Chattanooga,  R, 
(S-  C.  R.  Co.  v.  Liddell,  85  Ga.  482,  1 1  .V.  E. 
Rip.  853.— Quoting  Macon  &  A.  R.  Co.  v. 
Mayes,  49  Ga.  355. 


*  Action  fur  death  caused  by  blasting  in  pro- 
cess of  construction,  see  52  Am.  &  EN(i.  R. 
Cas.  29,  absir.  See  also  Death  hv  Wrongkim. 
Acr. 

f  Liability  of  company  for  acts  of  contractors 
and  their  servants,  see  notes,  29  Am.  &  Enc.  R. 
Cas.  589;  ig/f/,  641;  18  Id.  113;  15  /</.  no. 
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Railroad  corporators  are  liable  for  a  tres- 
pass committed  by  its  lessees ;  and  it  is 
equally  liable  if  it  permits  its  contractors 
to  operate  the  road  while  building  it.  Chi- 
cago &*  R.  I.  R.  Co.  V.  Whipple,  22  ///.  105. 
—  Distinguished  in  West  v.  St.  Louis,  V. 
&  T.  H.  R.  Co.,  63  111.  545.  Followed  in 
Illinois  C.  R.  Co.  v.  Barron,  5  Wail.  (U.  S.) 
90. 

A  railroad  company  is  liable  for  injuries 
to  adjoining  lands  caused  by  independent 
contractors  engaged  in  the  construction  of 
the  road.  Gulf,  C.  &'  S.  F.  R.  Co.  v.  Dotan, 
2  Tex.  Unrep.  Cas.\\z. — Following  Hous- 
ton &  G.  N.  R.  Co.  V.  Meador,  50  Tex.  ^^. — 
Bechnel  v.  New  Orleans,  M.  &>  T.  R.  Co., 
28  La.  Ann.  522. 

A  railroad  company,  in  the  construction 
of  its  line  of  road  through  the  inclosed 
lands  of  persons,  owes  to  the  owners  of 
such  lands  a  legal  duty  to  protect  such 
lands  from  injury.  It  cannot  be  doubted 
that  the  duty  of  placing  stock-guards,  pre- 
serving or  supplying  the  fences,  so  far  at 
least  as  on  the  right  of  way,  and  protecting 
the  inclosure  from  injury  in  the  construc- 
tion of  the  road,  is  a  duty  to  the  proprietor 
from  the  railroad,  annexed  by  statute  to  the 
privilege  granted  the  corp'oration,  and  that 
the  failure  to  perform  that  duty  is  unex- 
ciised,  though  its  non-performance  may 
have  resulted  from  the  negligence  of  a  con- 
tractor. Gulf,  C.  iS-  S.  F.  R.  Co.  V.  Flake, 
I  Tex.  App.  {Civ.  CrtJ.)  99. 

The  power  of  the  corporation  to  take  the 
land  and  other  materials  adjoining  the  line 
of  the  road,  for  tlie  purpose  of  constructing 
their  road,  is  conferred  upon  them  by  their 
charter,  and  is  as  necessary  to  exist  in  and 
bo  exercised  by  all  the  contractors  on  the 
road  as  by  the  corporation.  Tiiis  power,  to 
be  exercised  witliin  reasonable  limits  and 
in  a  proper  manner,  is  necessarily  delegated 
from  the  corporation  to  the  contractor,  and 
for  this  purpose  the  contractor  is  tiie  agent 
of  the  corporation,  and  the  corporation  is 
liable  to  the  landowner,  for  the  damages 
occasioned  by  the  exercise  of  this  power  on 
the  part  of  the  contractor.  Vermont  C.  R. 
Co.  V.  Baxter,  22  Vt.  365. 

And  the  liability  of  the  corporation  to 
the  landowner,  in  such  case,  is  not  affected 
by  any  stipulation  in  the  agreement  be- 
tween the  corporation  and  the  contractor. 
Vermont  C.  R.  Co.  v.  Baxter,  22  Vt,  365. 

An  action  for  damages  alleged  to  have 
been  sufTercd  by  the  plaintifT  by  reason  of 


the  construction  of  a  railway  over  his  prop- 
erty must  be  directed  against  the  company 
building  such  railway,  and  not  against  the 
contractors  of  the  works  for  tlie  construc- 
tion thereof,  unless  by  their  misfeasance, 
malfeasance,  or  nonfeasance  they  have  ren- 
dered themselves  personally  liable.  Paqiiet 
V.Jackson,  4  Low.  Can.  495. 

A  railway  company  is  not  responsible  for 
damages  occasioned  by  the  negligence  of 
subcontractors  in  making  the  road  where 
such  damage  was  occasioned  by  said  sub- 
contractors doing  acts  which  they  were  not 
required  by  their  contracts  to  do.  Woodhill 
V.  Great  Western  /i'.  Co.,  4  [/.  C.  C.  P.  449. 

A  railroad  company  let  a  contract  for  the 
erection  of  a  train-siied  and  the  contract 
was  sublet.  While  the  work  was  in  process 
of  construction  a  workman  employed  by 
the  subcontractors  let  a  tool  fall  and  killed 
a  person  lawfully  passing  under  the  shed. 
Held,  that  a  reservation  by  the  company 
that  the  work  should  be  superintended  and 
directed  by  its  architect,  with  power  to  re- 
ject any  imperfect  work  or  materials,  did 
not  make  the  workmen  employed  by  the 
subcontractors  the  servants  of  the  railroad 
company  so  as  to  make  it  liable.  I-'itspat- 
rick  V.  Chicago  &'  W.  /.  R.  Co.,  31  ///.  App. 
649. — Following  Chicago  City  R.  Co.  v. 
Hennessy,  16  111.  App.  153. 

II.  CONTRACTS    FOB    RAILWAY  CON8TRU0- 
TIOK. 

I,    Validity,  Interpretation,  and  Effect. 

15.  Execution  of  tlic    contract.— 

The  fact  that  a  construction  contract  is 
signed  and  sealed  by  the  company  only  is 
not  a  valid  objection  to  its  being  read  as 
evidence  of  the  contract  between  the  par- 
ties, where  it  appears  that  the  contractors 
themselves  had  made  a  written  assignment 
of  the  contract  which  was  signed  and 
sealed,  and  where  the  assignee,  who  was 
the  plaintiff  in  the  action,  assented  to  the 
assignment  over  nis  signature  and  seal. 
Western  Aid.  R.  Co,  v.  Orendorff,  37  Md, 
328. 

The  statutory  agent  and  managing  direc- 
tor of  a  railway  company  entered  into  con- 
tracts in  his  own  name,  acting  for  and  on 
behalf  of  the  company,  for  the  construction 
of  the  road,  erection  of  station  houses,  and 
maintenance  of  way,  at  certain  prices  set 
forth  in  the  schedules,  under  which  the 
contractor  entered  upon  the  execution  of 
the  works,  constructed  tli     road  and  some 
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of  the  station  houses,  and  during  the  prog- 
ress of  the  worit  had  been  paid  large 
amounts  on  account  of  his  work,  according 
to  tlie  schedule  prices,  after  which  the  com- 
pany refused  to  allow  him  to  complete  the 
contracts,  alleging  that  the  prices  agreed  to 
be  paid  were  exorbitant,  and  that  the  agent 
had  not  been  authorized  to  enter  into  them. 
The  court  of  chancery  declared  the  com- 
pany bound  by  the  contracts,  on  the  ground 
of  ratification  and  for  all  the  work  that  had 
been  done  according  to  the  schedule  of  ac- 
quiescence therein,  and  that  the  contractor 
was  entitled  to  be  paid  prices;  and  also  to 
be  paid  for  any  loss  he  could  show  he  had 
sustained  in  consequence  of  not  being  al- 
lowed to  pioceed  to  a  completion  of  the 
contracts.  On  appeal  the  decree  was  varied 
in  so  far  as  it  allowed  damages  for  not  being 
allowed  to  complete  the  same ;  and  the 
contractor  was  entitled  to  be  paid  a  reason- 
able sum  for  damages  sustained  on  account 
of  the  stoppages.  Ihiffalo  &•  L.  H.  A'.  Co. 
V.  W/titehitt(i,  8  Graitt's  Ch.  (U.  C.)  157. 

10.  Vulidity,  tfenerally.— The  privi- 
leges and  franchises  granted  to  a  railroad 
corporation  do  not  prevent  it  from  letting 
out  the  construction  of  its  roadbed  to  an 
independent  contractor.  J^ogersv.Flori'iue 
K.Co.,  ■yjAm.  6-  Etig.  K.  Cas.  348,  31  So. 
Car.  378,  9  S.  E.  Kep.  1059. 

The  cost  of  the  construction  of  a  given 
railroad,  and  the  time  within  which  it  will 
be  completed  to  a  given  point,  are  not  mat- 
ters about  which  every  one  is  presumed  to 
be  equally  capable  of  judging,  in  such  sense 
as  would  relieve  the  contract  of  the  com- 
pany, through  its  agents,  from  the  ordinary 
effects  of  misrepresentations  as  to  those 
particulars,  where  they  are  the  essential  in- 
ducements to  the  contract.  Henderson  v. 
San  Antonio  ^r'  M.  G.  R.  Co.,  17  Tex.  560.— 
Ckm  icisKl)  IN  Montgomery  Southern  R.  Co, 
V.  Matthews,  24  Am.  &  Eng.  R.  Gas.  9,  77 
Ala.  357.  DlsTiNC.uisiiKl)  IN  Cox  V.  Kea- 
hey,  36  Ala.  340  ;  Houston  iSi  T,  C.  R.  Co.?'. 
McKinney,  8  Am.  &  Kng.  R.  Cas.  723,  55 
Tex.  176;  San  Antonio  v.  Lane,  32  Tex.  405. 
While  a  railroad  was  in  process  of  con- 
struction it  went  into  the  hands  of  two  re- 
ceivers, who  notified  the  contractors  to  stop 
work.  Subsequently  the  receivers  sub- 
mitted new  plans  and  specifications  to  the 
court,  which  were  ajiproved,  and  one  of  the 
receivers,  who  seemed  to  be  the  active  one, 
notified  the  contractors  of  the  action  of  the 
court,  whereupon  the  contractors  submitted 


bids  for  the  completion  of  the  work,  which 
were  accepted,  and  a  written  contract  drawn 
up  and  signed  by  the  contractors,  but  not 
by  the  receivers.  One  of  the  receivers 
claimed  that  he  knew  nothing  about  bids 
being  submitted,  but  admitted  that  he  knew 
that  the  work  was  going  on.  Held,  suffi- 
cient to  support  a  finding  that  the  work  was 
performed  under  a  contract  with  the  re- 
ceivers. Girard  Life  /.,  A.  &*  T.  Co.  v. 
Cooper,  51  Fed.  Rep.  332,  4  U.  S.  App.  631, 
2  C.  C.  A.  24$. 

Defendants  agreed  to  construct  a  railroad 
and  to  receive  in  payment  $1,600,000  i  i  cer- 
tificates of  full-paid  stock  and  the  like 
amount  of  the  company's  first-mortgage 
bonds,  which  included  the  full  amount  of 
its  stock  and  bonds.  At  the  same  time  the 
contractors  entered  into  another  agreement 
with  plaintiff,  who  was  acting  for  the  direc- 
tors who  were  the  stockholders,  for  the  pay- 
ment to  plaintiff  of  one  half  of  the  net  profits 
realized  out  of  the  contract.  After  the  road 
was  completed  plaintiff  received  $50,000  in 
pursuance  of  the  contract,  but  claimed  that 
$100,000  more  was  due  him.  Ne/d,  that  the 
contract  was  voidable  as  to  creditors  or 
stockholders;  yet,  being  an  executed  one, 
defendants  could  not  take  advantage  of  it. 
Robison  v.  McCracken,  52  Fed.  Rep.  726. — 
Quoting  Union  Pac.  R.  Co.  v.  Durant,  95 
U.  S.  579. 

The  defense  set  up  by  defendants  that 
they  were  induced  to  enter  into  the  above 
contract  by  false  representations  as  to  the 
amount  of  work  to  be  done  and  other  things, 
would  not  release  them  from  the  obligations 
of  the  contract,  but  might  go  in  reduction 
of  the  damages  recoverable.  Robison  v. 
McCracken,  52  Fed.  Rep.  726. 

Plaintiff  received  a  verdict  for  $92,500, 
which  was  $7500  less  than  the  amount 
claimed  as  above.  It  appeared  that  this 
was  oidy  one  half  of  an  amount  which  de- 
fendants had  paid  for  the  procurement  of 
the  assignment  of  a  judgment  against  the 
road.  The  trial  had  been  lengthy  and  the 
verdict  appeared  to  be  a  compromise.  Held, 
that  it  could  not  be  disturbed.  Robison  v. 
McCracken,  52  Fed,  Rep.  726. 

1  7.  CoiiHidoratioii.  —  Where,  by  the 
terms  of  the  agreement  between  the  con- 
tractors  for  the  construction  of  a  railroad 
and  the  railroad  company,  the  former  are 
not  to  proceed  with  the  work  until  after  the 
company  has  secured  the  means  necessary 
to  pay  therefor,  a  subsequent  contract  of 
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third  persons,  reciting  the  fact  of  a  deficit 
in  the  funds  of  the  company  to  a  certain 
amount  and  their  desire  for  the  speedy  com- 
pletion of  the  road,  and  engaging  to  pay  to 
the  contractors  the  deficit,  upon  certain 
conditions,  if  so  much  remained  when  the 
worii  was  completed,  is  enforceable  by  the 
contractors  after  the  work  is  done  and  the 
conditions  performed,  it  being  then  too  late 
to  question  the  consideration  for  the  agree- 
ment ;  besides,  the  consideration  is  suffi- 
cient. Broivnlee  v.  Lowe,  1 17  Ind.  420.  20  N. 
E.  Rep.  301 

Where  the  deficit  is  twenty-five  thousand 
dollars  and  the  signers  of  the  contract  sev- 
erally agree  to  pay  the  maximum  sum  of 
two  hundred  and  fifty  dollars,  that  amount 
may  be  collected  from  individual  obligors 
until  the  whole  debt  is  satisfied,  although 
the  proportion  of  the  obligors  as  between 
themselves  is  less  than  the  stipulated  liabiK 
ity  of  each.  Brownlee  v.  Lowe,  117  Ind, 
420,  20  N.  E.  Rep.  301. 

A.,  who  had  contracted  in  writing  to 
grade,  etc.,  a  certain  portion  of  a  railway 
company's  road,  sublet  a  part  of  his  work  to 
n.,  and  they  two  went  to  the  treasurer  of  the 
company,  and  at  A.'s  request  the  treasurer 
agreed  to  pay  B.  for  his  work,  instead  of  pay- 
ing to  A.;  but  the  latter  was  not  released 
from  his  contract,  and  B.  assumed  no  liabil- 
ity to  the  company  to  perform  his  part  of 
the  work.  Held,  tliai  this  was  not  a  con- 
tract by  the  company  to  pay  B.,  there  being 
no  consideration,  but  a  mere  request  by  A. 
as  to  whom  his  money  should  be  paid, 
which  was  assented  to.  Laidlou  v.  Hatch, 
Ulll.  II. 

After  a  part  of  a  road  had  been  con- 
structed the  contractors  informed  the  pres- 
ident of  the  company  that  they  were  em- 
ban  asscd  financially  and  could  not  complete 
Uie  work  at  the  coniract  price.  The  presi- 
dent instructed  them  to  go  on  with  the 
work,  promising  both  them  and  their  credi- 
tors that  all  money  actually  expended  in 
the  work  siiould  be  paid  and  that  claims  of 
creditors  should  be  met.  Held,  that  the 
agreement  of  the  president  was  without  con- 
sideration, tliough  the  company  had  re- 
ceived a  municipal  subscription  to  the  stock 
of  the  company,  providing  that  it  should  be 
forfeited  if  the  road  was  not  completed 
within  a  given  time.  Ayres  v.  Chicago,  R. 
1.  &*  P.  R.  Co.,  52  fowa  478.  3  A',  ir.  Rep. 

S22. 

18.  OfHcors  and    stucklioUlers  as 


contractors. — Where  a  construction  con- 
tract is  otherwise  free  from  fraud,  the  mere 
fact  that  the  president  of  the  company  is 
interested,  without  the  knowledge  of  the 
directors,  will  not  render  it  void.  Augusta, 
T.  6-  G.  R.  Co.  V.  A'/tte/,  52  Fed.  Rep.  63,  2 
U.  S.  A  pp.  409,  2  C.C.A.dii. 

Stockholders  or  bondholders,  or  a  corpo- 
ration itself  may  call  upon  a  court  of  equity 
to  set  aside  a  construction  contract  made 
with  a  dominant  stockholder  for  his  own 
benefit,  yet  subcontractors  who  deal  with 
the  contractor  in  his  individual  character 
cannot  question  the  legality  or  validity  of 
such  contract.  Central  Trust  Co.  v.  Bridges, 
r?  Fed.  Rep.  753. 

19.  Interpreting  the  contract.— (i) 
In  general. — Semble,  that  the  fair  construc- 
tion (jf  a  contract  to  build  a  railroad  be- 
tween certain  termini,  at  a  specified  price  or 
rate  per  mile,  according  to  certain  specifica- 
tions, among  which  the  building  of  side- 
tracks and  turnouts  is  provided  for,  im- 
ports a  mile  of  the  road,  without  regard  to 
the  amount  of  side-track  or  number  of  turn- 
outs upon  it,  and  not  a  mije  of  track,  which 
would  require  the  length  of  the  side-tracks 
and  turnouts  to  be  added  to  that  of  the 
main  track.  The  fact  that,  under  such  a 
contract,  by  which  the  contractor  was  to  re- 
ceive monthly  payments  according  to  the 
engineer's  estimates  of  the  work  performed, 
he  received  and  claimed  no  additional  es- 
timates or  pay  for  the  side-tracks  and  turn- 
outs, during  the  progress  of  the  work 
would  seem  to  be  conclusive,  as  a  practicable 
construction  of  the  contract,  against  his 
right  to  anything  additional  on  account  of 
them.  Barker  v.  Troy  Sf  R.  R.  Co.,  27  Vt. 
766.— Following  Thayer  v.  Vermont  C.  R. 
Co.,  24  Vt.  440;  Herrick  v.  Vermont  C.  R. 
Co..  27  Vt.  673. 

Where  an  agreement  between  a  railway 
company  and  a  contractor  gives  the  com- 
pany a  lien  on  the  implements  and  mate- 
rials which  should  be  upon  the  ground 
whereupon  a  bridge  was  to  be  built,  as  se- 
curity for  the  completion  of  the  work,  the 
company  is  entitled  to  a  lien  upon  all  such 
implements  and  materials  as  were  upon  any 
land  possessed  by  the  company,  on  which 
the  build'ng  of  the  bridge  was,  in  a  popular 
sense,  being  carrieil  on,  and  not  to  a  lien 
upon  materials  of  a  temporary  railway 
constructed  for  bringing  articles  to  the 
bridge,  nor  to  a  crane  at  the  end  of  such 
railway,  not  being  on  the  company's  land. 
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Hawthorns.  Newcastle-upon-Tyne  &'  A 
A'.  Co.,  3  Q.  B.  734, ;/.,  2  A'aiha.  Cas.  288. 

Plaiiiiifl  undertook  10  build  for  defend- 
ants all  the  bridi^es  on  a  portion  of  the 
Grand  Trunk  R.  Co.,  and  furnish  the  iron, 
"same  to  be  shipped  on  board  steamships 
from  Great  Britain  to  Montreal,  the  defend- 
ants paying  tlie  difference  between  freight 
and  insurance  by  steamships  and  first-class 
sailing  ships."  NM,  that  they  were  bound 
to  pay  such  difference  on  all  shipments,  not 
merely  on  those  made  at  a  time  when  sailing 
vessels  could  be  procured.  Coulson  v. 
Gso^vski,  22  U.  C.  Q.  B.  33. 

The  formation  of  a  street-railway  com- 
pany being  in  contemplation,  the  plaintiffs, 
in  January,  1867,  wrote  to  one  K.,  saying 
that  the  tamarac  wood  required  could  be 
got  then,  but  not  later,  delivered  at  their 
mill  at  a  price  specified,  and  they,  the  plain- 
tiffs, would  saw  it  for  not  over  $3  per  M., 
perhaps  less ;  and  they  added  that  if  K. 
would  start  the  stock  list  with  $5060  they 
would  venture  to  order  the  wood,  and  would 
agree  to  get  the  balance  of  stock  taken. 
K.  said  th^t  upon  this,  after  communicating 
with  the  plaintiffs,  he  took  the  $5000  stock, 
and  plaintiffs  ordered  the  wood,  and  the 
company  was  formed,  of  which  K.  was  made 
president.  The  sawing  was  not  done  until 
1868,  and  the  plaintiffs  sued  the  company 
for  it,  claiming  $4.25  per  M.  The  case  hav- 
ing been  tried  without  a  jury — /leld,  the  let- 
ter was  properly  treated  as  fixing  the  price 
to  be  paid  at  not  more  than  $3  per  M.  Cur- 
rier V.  Ottawa  City  Pass.  A'.  Co.,  30  (/.  C.  Q. 
B.61. 

(2)  Embankments  and  excavations.*  — 
Wliere  a  contract  for  the  grading  of  a  rail- 
road pro'/iHvu  t!^r  tlie  contractor  should 
r  ))er  cubic  yard  for  stone 
"n  price  per  cubic  yard 
on  '.ho  side  01  embank- 
'  ■  '•  .'  .ice  named  was  not 
f  irnished  by  the  con- 
cxcavaicu  in  the  line  of  the 
road,  but  got  from  other  places  and  hauled 
by  him  with  teams  to  incase  the  embank- 
ments, and  that  for  such  stones  so  furnished 
the  company  was  liable  to  pay  what  it  was 
reasonably  worth.  IVestern  Onion  R.  Co.  v. 
Smith,  75  ///.  496. 

Where  it  was  stipulated,  in  a  contract  for 


*  KstimalinR  contracttir's  compensation  ac- 
cording  10  clussificatlun  of  excavation,  gee  53 
Am   wS:  Eni;.  K.  Cas.  10,  alistr. 
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building  a  railroad,  that  if  the  aggregate 
amount  of  all  material  encountered  In  con- 
structing it  was  increased  by  the  definite 
location  over  the  preliminary  estimate,  an 
allowance  should  be  made— //^-A/,  that  an 
averment  that  the  amount  of  material  en- 
countered was  increased,  etc.,  was. in  effect 
the  same  as  the  amount  of  all  material,  and 
that  the  stipulation  did  not  apply  to  an  in- 
crease of  the  aggregate  of  each  kind  of 
material,  but  the  aggregate  of  all  kinds 
must  be  increased.  Smith  v.  Boston,  C.  &» 
M.  R.  Co.,  36  N.  H.  458. 

A  provision  in  a  construction  contract, 
requiring  the  contractors  to  make  all  the 
excavations  or  embankments  connected 
with  or  incident  to  the  construction  of  a 
railroad  at  a  fixed  price,  covers  the  cost  of 
removing  dirt  after  a  cut  has  been  made, 
caused  by  the  banks  falling  in.  Woodruff 
V.  Rochester  jS-  P.  R.  Co.,  108  A^.  Y.  39,  12 
N.  Y.  S.  R,  821  ;  reversing  38  Hun  036, 
mem. 

A  construction  contract  provided  that 
"  the  measurement  of  quantities  will  usually 
be  made  in  the  cuts  or  pits  from  which 
material  has  been  taken.  When  quantities 
are  determined  by  a  measurement  of  em- 
bankments the  engineer  will  estimate  the 
actual  quantity,  and  no  allowance  will  be 
made  for  shrinkage."  The  work  for  the 
first  month  or  two  was  made  from  the 
measurement  of  the  embankments,  and 
payment  was  made  on  that  basis.  Subse- 
quent payments  were  upon  excavation 
measurements,  which  were  determined  by 
measuring  the  embankments  and  deducting 
two  per  cent,  //e/d,  that  the  contractors 
were  entitled  to  payment  for  the  actual 
amount  of  the  embankments.  Gaheston, 
H.  &*  S.  A.  R.  Co.  V.  Johnson,  74  Tex.  256, 
n  5.  IV.  Rep.  1113. 

Where  two  modes  of  calculation  of  the 
contents  of  an  embankment  for  payment 
per  cubic  yard  are  in  a  contract,  and  which 
appear  Inconsistent,  the  fact  that  an  actual 
measurement  was  made  upon  one  may  be 
considered  as  persuasive  that  the  measure- 
ment in  fact  should  be  recognized  as  that 
provided  for.  The  language  being  doubt- 
ful, the  practical  construction  given  it  by 
the  parties  should  control  its  interpretation. 
Galveston,  H.&'  S.  A.  R.  Co.  v.  Johnson,  74 
Tex.  256,  II  S.  W.Rep.  1113. 

A  provision  in  a  construction  contract 
that  the  company  may  make  changes  in  the 
location  or  grade  line,  and  that  the  con- 
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tractor  should  only  be  paid  once  for  the 
movement  of  earth,  either  as  excavation  or 
embankment,  does  not  apply  where  there  is 
a  waste  of  excavated  earth,  caused  by 
changing  the  construction  from  an  embank- 
ment to  trestle-work,  and  the  contractor 
may  recover  for  such  embankment.  Wolff 
V.  McGavock,  29  Wis.  290. 

(3)  Grading. — A  contract  was  entered 
into  between  a  contractor  and  a  railroad 
company,  by  whicli  a  contractor  undertook 
to  grade  a  road  at  a  certain  price  per  cubic 
yard  for  earth-work,  and  a  certain  price  per 
mile  for  laying  track.  A  portion  of  the 
track  had  previously  been  graded,  and,  at 
the  solicitation  of  the  company,  the  con- 
tractor laid  the  track  on  the  old  graded 
work  in  the  winter  time,  when  it  was  im- 
possible to  do  the  grading  that  sliould  have 
been  done,  but  afterward  graded  it  properly, 
filling  in  and  raising  the  track  two  and  a 
half  feet.  Held,  that  this  grading  should 
be  paid  for  at  the  agreed  price.  Snell  v. 
Cottin^ham,  72  ///.  161. 

A  contract  to  construct  the  roadbed  of  a 
railroad  between  F.  and  P.  B.  will  include 
all  the  grading  between  the  termini  of  the 
road  at  the  points  as  indicated  by  the  depot 
grounds,  and  will  not  be  satisfied  by  com- 
pleting the  work  to  the  corporate  limits  of 
the  places  named.  And  if  the  contractor 
goes  on  and  completes  the  work  within  the 
corporate  limits  of  the  town  without  asking 
for  terms,  or  even  asking  for  a  contract  to 
do  the  work,  that  will  be  evidence  that  he 
understood  such  work  to  be  embraced  in 
his  original  contract.  Western  Union  R.  Co. 
v.  Smit/i,  75  ///.  496. 

(4)  Time  and  manner  of  payment. — Where 
a  construction  contract  does  not  specify  the 
time  of  payment,  the  custom  of  the  com- 
pany to  make  monthly  payments  upon  the 
engineer's  esiimates  will  be  considered  as 
fixing  tiie  time  of  payment.  Boody  v.  Rut- 
land (S-  D.  R.  Co.,  24  Vt.  660. 

In  such  case  a  subsequent  contract  was 
entered  into  for  additional  work,  but  noth- 
ing was  said  as  to  the  mode  of  payment. 
Held,  that  the  time  of  payment  would  be 
the  same  as  for  the  other  work.  lioody  v. 
Rutland  iS"*  B.  R.  Co.,  24  Vt.  660. 

Where  A.  contracted  with  a  corporation 
to  build  a  railroad  for  a  gross  sum,  to  be 
paid  monthly,  as  estimates  of  the  work 
done  should  be  made,  with  a  proviso  that 
$29,000  of  the  whole  sum  should  be  for  land 
damages,  to  be  paid  and  settled  by  the  cor- 


poration without  unnecessary  delay,  so 
much  of  the  land  damages  as  had  been  act- 
ually paid  by  the  corporation  before  being 
summoned  as  trustee  of  A.  is  to  be  allowed 
as  a  payment  to  A.  The  unsettled  balance 
cannot  be  treated  as  paid  to  A.,  although 
long  previously  charged  to  him  by  the  cor- 
poration. Harris  v.  Somerset  &>•  K.  R.  Co., 
47  Me.  298. 

A  contract  for  building  and  grading  a 
section  of  a  railroad  provided  that  for  the 
services  performed  under  the  contract  the 
contractor  should  be  paid  monthly,  upon  a 
certificate  by  the  engineer  of  the  road  of 
his  estimate  of  the  work  done,  three  fourths 
of  the  same,  one  fourth  being  retained 
until  the  work  should  be  completed,  and 
accepted  by  the  engineer ;  and  that  in  a 
certain  contingency  the  employer  might 
determine  the  contract  to  be  abandoned  by 
the  contractor,  in  which  event  the  contract 
should  be  void,  and  any  balance  due  the 
contractor  should  be  forfeited  to  the  em- 
ployer. After  the  contractor  had  performed 
one  month's  service  and  part  of  a  second, 
and  had  been  paid  three  fourths  of  the  first, 
the  employer  determined  that  the  contract 
had  been  abandoned  by  the  contractor. 
Held,  that  nothing  was  due  from  the  em- 
ployer to  the  contractor.  Hennessey  v.  Far- 
rell,  4  Cush.  (Afass.)  267. — Revikwed  in 
Strauss  v.  Chesapeake  &  O.  R.  Co.,  7  W. 
Va.  368. 

(5)  Retention  0/ compensation  to  meet  other 
claims. — If  a  contractor  to  grade  a  railroad 
bed  has  the  use  of  the  engine,  cars,  etc.,  of 
the  company  in  removing  earth  and  stone 
that  he  is  required  to  remove  himself  under 
this  contract,  the  company  will  have  the 
right  to  retain  out  of  his  estimates  a  rea- 
sonable amount  for  the  use ;  but  where  such 
engine  and  cars  are  used  only  in  transport- 
ing rock  from  other  places  to  riprap  embank- 
ments, under  an  agreement  to  furnish  the 
same,  the  company  cannot  retain  anything 
for  such  use.  Western  Union  R,  Co.  v. 
Smith,  75  ///.  496. 

A  construction  contract  provided  that  if 
the  contractors  failed  to  proceed  with  the 
work  in  a  certain  prescribed  manner  the 
contract  might  be  declared  void,  and  if  any 
money  was  due  them  no  part  thereof  should 
be  payable  until  the  work  should  be  com- 
pleted ;  and  if  in  completing  the  same  the 
cost  thereof  should  be  increased  over  the 
original  contract  price,  then  the  sum  due 
should  be  applied  to  the  payment  of  such 
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increase.  Held,  that  such  contract,  being 
penal  in  its  nature,  would  be  liberally  con- 
strued in  favor  of  the  contractors,  but  en- 
forced according  to  its  meaning  and  intent. 
Fhelan  v.  Albany  &•  S.  R.  Co.,  i  Lans.  (A'. 

y.)  258. 

The  plaintifis,  by  their  contract,  were  to 
procure  the  right  of  way  and  construct  the 
defendant's  railroad  at  a  specified  price  per 
mile ;  they  .had  constructed  the  road,  but 
had  not,  in  every  instance,  paid  the  land- 
owners damages.  Held,  that  the  defendants, 
being  directly  liable  to  the  landowners, 
might  retain  the  amount  of  that  liability 
from  the  sum  which  by  the  contract  would 
be  due  to  the  plaintiffs.  Barker  v.  Troy  &• 
A'.  A'.  Co.,  27  Vt.  766. 

20.  Implied  contracts.— Whsre  it  is 
stipulated  that  one  party  shall  do  the  work, 
tlie  other  finding  materials,  there  is  an  im- 
plied agreement  that  the  materials  shall  be 
seasonably  furnished.  So  where  it  is  agreed 
that  work  shall  be  done  under  the  superin- 
tendence of  the  other  party's  engineer,  etc., 
there  is  an  implied  agreement  that  a  suit- 
able engineer  shall  be  employed,  and  that 
he  shall  do  what  the  contract  requires,  in 
due  season.  The  party  who  neglects  to 
furnish  such  engineer  is  liable  to  an  action, 
and  can  take  no  advantage  of  his  failure. 
In  declaring  upon  such  implied  contract,  it 
is  not  enough  to  set  out  the  written  con- 
tract in  terms.  It  is  necessary  to  state  the 
implied  contract,  as  it  is  contended  to  be, 
with  all  its  qualifications.  Smith  v.  Boston, 
C.  6-  M.  li.  Co.,  36  yV.  H.  458. 

21.  indupeiitlciit  covenants.  —  A 
covenant  to  finish  the  work  of  constructing 
a  railroad  by  a  certain  day,  on  the  part  of 
contractors,  and  a  covenant  to  pay  monthly 
on  the  part  of  the  company,  are  independ- 
ent covenants.  And  a  right  in  the  com- 
pany to  annul  the  contract  at  any  time  does 
not  include  a  right  to  forfeit  the  earnings 
of  the  contractors  for  work  done  before  the 
contract  is  annulled.  Philadelphia,  IV.  &* 
B.  A.  Co.  V.  Hoivard,  1 3  Ho7c/.  ( C/.  S.)  307. 

Where  the  covenant  of  the  plaintiff  to 
construct  a  railway  within  a  certain  time 
upon  being  provided  with  certain  material 
by  the  company,  and  the  covenant  of  the 
company  to  supply  such  material  are  inde- 
pendent, the  furnishing  of  the  material  is 
not  a  condition  precedent  to  the  right  of 
the  company  to  make  the  deduction  pro- 
vided for  in  the  event  that  the  work  is  not 
finished   in    time.    Afacinlosh   v.   Midland 


Counties  R.  Co.,  14  M.  &^  IV.  548,  3  Railiv. 
Cas.  780,  14  L./.  Ex.  338. 

22.  Coustruint;  two  contracts  to- 
i^etlier. — Plaintiff  agreed  with  a  bridge 
company  to  construct  a  bridge  across  a 
river,  and  also  a  turnpike  road  from  the 
end  of  the  bridge  to  a  certain  swamp.  He 
was  to  receive  §37,500  for  the  bridge,  forty- 
four  cents  per  cubic  yard  for  the  embank- 
ments for  the  turnpike,  and  $10  per  lineal 
foot  for  building  necessary  bridges  along  the 
turnpike.  Subsequently  he  and  the  bridge 
company  contracted  with  a  railroad  com- 
pany, by  which  the  bridge  company 
abandoned  their  work  and  assigned  it  to 
the  railroad  company,  and  plaintiff  agreed 
to  construct  a  railroad  along  the  same  route 
for  $204,000,  it  being  expressly  provided 
that  the  bridge  over  the  river  was  not  in- 
cluded. Held,  that,  construing  the  con- 
tracts together,  plaintiff  was  to  receive  from 
the  railroad  company,  in  addition  to  the 
$204,000,  $37,500  for  the  bridge  and  the 
forty-four  cents  per  cubic  yard  for  making 
the  embankment,  and  the  $10  per  lineal  foot 
for  building  other  bridges.  Petriew.  Wright, 
14  Miss.  647. 

23.  Interpreting  particular  words 
and  phrases. — In  construing  a  contract 
for  the  construction  of  a  railroad,  the  court 
will  use  the  terms  employed  by  the  parties 
according  to  their  popular  signification,  if 
to  apply  them  according  to  technical  or 
scientific  rules  would  defeat  the  manifest 
intention  of  the  parties.  Words  of  doubt- 
ful meaning  will  be  so  construed  as  to  carry 
out  the  apparent  intention  of  the  parties. 
Mansfield  <S-  S.  C.  R.  Co,  v.   Veeder,  17  Ohio 

385- 

A  construction  contract  provided  that 
grading  and  excavations  were  to  be  paid  for 
either  as  earth,  loose  rock,  or  solid  rock. 
Loose  rock  was  described  as  "  shale  or  soap- 
stone  lying  in  its  original  or  stratified  posi- 
tion, coarse  boulders  in  gravel,  cemented 
gravel,  hard-pan,  or  any  other  material  re- 
quiring the  use  of  pick  or  bar,  or  which 
cannot  be  plowed  with  a  .strong  ten-inch 
grading-plow  well  handled  behind  a  good 
six  mule  or  horse  team."  Held,  that  the 
plowing  test  only  referred  to  "  other 
material,"  and  not  to  those  specifically 
named.  Le^vis  v.  Chicago,  S.  F.  Sf  C.  R. 
Co.,  49  Fed.  Rep.  708. 

Under  the  provisions  of  the  above  con- 
struction contract,  where  the  material  re- 
moved  from  cuts  was  broken  up  by  the 


CONSTRUCTION   OF   RAILWAYS,  24. 


125 


plow,  and  though  in  irregular  strata  and 
varying  much  in  consistency  and  hardness, 
it  was  proper  for  the  engineer  to  estimate  it 
as  loose  rock  by  peiceniages.  Lewis  v. 
Chicago,  S.  F.  &*  C.  R.  Co., 49  Fed.  Rep.  708. 
A  contract  for  grading  and  laying  the 
track  of  a  railroad  provided  that  the  con- 
tractor should  fill  in  after  the  track  was  laid 
with  earth  and  to  do  all  necessary  grading 
to  finish  the  road,  to  be  measured  in  the 
"  earth-work  "  aforesaid,  and  that  the  con- 
tractor should  receive  twenty  cents  per 
cubic  yard  for  earth-work.  Held,  that  the 
work  of  filling  in  between  the  ties,  after  the 
track  was  laid,  should  be  measured  as  earth- 
work, to  be  paid  for  at  the  agreed  rate,  and 
was  not  embraced  in  the  work  of  laying  the 
track.    Snetl  v.  Cottingham,  72  ///.  161. 

A  party  agreed,  in  writing,  with  a  railway 
company  to  lay  its  track,  using  the  words, 
"to  make  up  the  track  in  good  running 
order,  well  surfaced,  ties  evenly  and  firmly 
bedded,  and  2600  good  ties  to  be  put  in  per 
mile,  joints  to  be  properly  set  between  ties, 
fastened  with  clasp-joint  supplied  for  the 
purpose,  properly  fitted,  so  as  to  hold  an 
equal  portion  of  each  rail,  and  no  greater 
space  to  be  left  between  the  ends  of  the 
rails  tlian  is  sufficient  for  expansion,"  etc. 
Held,  that  whether  this  required  the  con- 
tractor to  fill  up  the  space  between  the  ties 
with  earth  or  other  proper  substance,  was  a 
question  of  fact  depending  upon  usage  in 
such  cases,  and  that  what  was  meant  by  the 
word  "surfaced  "  must  be  determined  from 
the  evidence  of  witnesses  conversant  with 
the  subject  to  which  it  relates.  Western 
Union  R,  Co.  v.  Smith,  75  ///.  496. 

Plaintiffs  contracted  to  do  certain  rail- 
road-bridge masonry,  to  be  paid  for  on  final 
estimates  of  the  "engineers  in  charge"  of 
the  railroad.  Held,  that  "engineers  in 
charge  "  meant  the  engineers  in  charge  of 
the  entire  road,  and  not  one  in  charge  of 
the  specific  masonry  In  question,  whose  de- 
cision was  subject  to  the  approval  of  the 
engineer  in  chief.  Reilly  v.  Lee,  16  N.  V. 
Supp.  313. 

A  company  contracted  with  a  builder  to 
do  the  worK  of  a  building  "  in  a  substantial 
and  workmanlike  manner,"  and  "  in  accord- 
ance with  the  plans,  specifications,  and  in- 
structions furnished "  by  the  company. 
Held,  that  the  word  "instructions"  referred 
to  the  kind  of  structure,  etc.,  relating  to 
planning  the  building,  but  the  mode  of  ac- 
complishing the  work  was  left  to  his  own 


skill  and  judgment.    Hunt  v.  Pennsylvania 
R.  Co.,  SI  Pa.  5/.  475. 

Where  the  plaintiff  contracted  to  build 
"riprap"  wall  for  the  defendants  at  fifty 
cents  per  cubic  yard,  there  being  no  gen- 
eral usage  or  uniform  custom  proved  which 
should  control  the  mode  of  measurement 
— held,  the  term  used  implies  pay  by  the 
cubic  yard  for  the  "  riprap"  after  the  stone 
is  fitted  and  laid  into  wall.  Wood  v.  Ver- 
mont C.  R.  Co.,  24  Vt.  608. 

24.  Interpretation  of  particular 
contracts.— Contract  for  the  construction 
of  a  bridge  across  the  Mississippi  river  at 
La  Crosse,  between  the  Bridge  company  and 
the  Southern  Minnesota  railroad  company 
(in  the  hands  of  a  receiver  appointed  by 
this  court  in  a  foreclosure  proceeding), 
ratified  ;  subject,  however,  to  certain  con- 
ditions limiting  the  duration  of  the  con- 
tract, and  to  regulate  the  compensation  to 
be  paid  for  the  use  of  the  bridge  by  the 
railway  company,  or  its  assigns  or  suc- 
cessors, or  the  purchasers  at  the  foreclosure 
sale  under  the  deed  of  trust.  La  Crosse 
Railroad  Bridge,  2  Dill.  {U.  S.)  465. 

In  a  suit  against  a  railroad  company  for 
earth  used  in  filling  its  trestle,  it  appeared 
that  the  plaintiffs  contracted  with  the  com- 
pany to  do  the  filling,  and  were  to  be  paid 
by  the  cubic  yard ;  that  they  were  paid  for 
all  the  earth  they  furnished  and  the  work 
they  did  ;  and  that  this  suit  was  brought  to 
recover  for  the  space  occupied  by  a  brick 
culvert  which  passed  under  the  trestle, 
plaintiffs  contending  that  the  meaning  of 
the  contract  wa»  that  they  were  "  to  have 
solid  measure."  Held,  that  a  verdict  for 
the  plaintiffs  was  contrary  to  law  and  evi- 
dence. East  Tenn.,  V.  &>  G.  R.  Co.  v.  Mat- 
thews, 85  Ga.  457,  II  S.  E.  Rep.  841, 

Subcontractors  agreed  to  grade  a  section 
of  a  railroad  according  to  tlie  plans  and 
specifications  in  the  railroad  office,  and  un- 
der the  direction  of  the  engineers  of  the 
road  and  of  the  contractors,  and  according 
to  the  terms  of  the  agreement  between  the 
company  and  the  contractors,  except  as  to 
price.  The  subcontractors  were  to  be  paid 
a  fixed  price  per  yard  for  excavation  and 
for  embankment,  to  be  estimated  by  the 
engineer  according  to  the  contract  between 
the  company  and  the  contractors.  Held, 
that  the  subcontractors  were  not  entitled 
to  pay  for  any  embankment  or  excavation 
where  by  the  terms  of  the  original  contract 
the  same  would  not  have  been  payable  to 


^-y-i^l 

^^M 

^^■1 

HHc,^ 

kI 

Hi 

Ri 

k:  '^a 

(;;i^ 

P 

H 

P 

%:W^ 

Ka^ 

mM 

Ke^: 

L'i'  m , 


126 


CONSTRUCTION   OF   RAILWAYS,  24. 


tlic  contractors.  A'eed  v.  Hobbs,  3  ///.  297. 
Sec  also  Irwin  v.  Smith,  72  Ind.  482. 

Where  plaintiff  was  employed  by  defend- 
ant to  drive  piles  on  a  railroad  between 
certain  points,  and  plaintiff  agreed  "  10 
push  said  driving  so  as  to  keep  out  of  the 
way  of  the  track-layers,"  and  "  to  drive  on 
said  line  until  all  the  piles  are  driven  to  " 
the  terminus  of  the  road  ;  and  the  question 
arose  whether  plaintiff  had,  by  virtue  of 
said  language  in  the  contract,  the  exclusive 
right  to  drive  piles  on  said  line,  and  it  was 
siiown  that,  when  he  began  work,  another, 
to  his  knowledge  and  without  objection  on 
his  part,  began  like  work  at  another  point 
on  the  line,  and  continued  such  work  over  a 
large  portion  of  the  line,  and  that  plaintiff, 
without  objection,  accepted  help  fronri  such 
other  pers')n,  on  the  part  where  he  (plain- 
tiff) was  engaged — luld,  that  the  contract, 
construed  in  the  light  of  these  circumstances 
as  indicating  the  intention  of  the  parties, 
did  not  give  plaintiff  the  exclusive  right  to 
drive  the  piles  on  said  line.  Thompson  v. 
Locke,  65  Imua  429,  21  A'.  W.  Rep.  762. 

Where  a  written  contract  for  the  con- 
struction of  a  railroad  specifies  that  the 
contractor  is  to  receive  a  written  sum  per 
mile  for  stone  "hauled  by  wagon,"  the  rail- 
road company  is  not  bound  thereby  to  pay 
for  the  transportation  of  stone  by  rail  or 
steamboat.  Campbell  v.  Cincinnati  South- 
ern R.  Co.,  (A/.)  34  Am.  &*  Eng.  R.  Cas.  113, 
6  S.  IV.  Rep.  337. 

The  plaintiffs  had  contracted  to  build  for 
the  defendants  certain  sections  of  their 
railroad  at  agreed  prices.  While  the  work 
was  progressing  the  defendants,  with  a 
view  to  some  change  in  their  location,  de- 
sired a  suspension  of  the  work.  Thereupon 
the  contract  was  modified  by  the  parties. 
For  an  agreed  compensation  the  work  was 
to  cease  till  the  further  order  of  the  defend- 
ants, and  if  the  work  should  not  be  resumed 
within  two  years,  the  defendants  were  to 
pay  the  plaintiffs  $750;  if  resumed  within 
that  time  the  former  contract  was  to  apply 
to  a  residue  part  only  of  the  said  road  sec- 
tions; and  upon  such  resumption  the 
plaintiffs  were,  upon  notice,  to  proceed  with 
the  work  and  upon  said  residue  sections,  in 
the  manner  and  at  rates  of  price  originally 
agreed.  In  the  modified  contract  a  quan- 
tity of  stones  for  the  road,  which  the  plain- 
tifl  had  procured,  were  purchased  by  the 
defendants  upon  a  stipulation  that,  if  such 


resumption  should  take  place,  the  stone 
should  be  repurchased  by  the  plaintiffs. 
The  location  of  the  road  having  been  al- 
tered as  to  some  of  its  sections,  the  defend- 
ants, within  two  years,  recommenced  oper- 
ating upon  some  of  its  unchanged  parts. 
They  gave  no  notice  to  the  plaintiffs  of 
their  intention,  but  employed  another  com- 
pany to  do  the  work.  Held;  (i)  that  as  the 
work  was  resumed  within  the  two  years,  the 
plaintiffs  were  not  entitled  to  recover  $750; 
(2J  that  the  plaintiffs  were  entitled  to  do 
the  work  when  resumed,  and  to  recover 
damages  for  not  being  called  upon  and 
employed  to  do  it.  Fowler  v.  Kennebec  &* 
P.  R.  Co.,  31  Ale.  197. 

A  contractor  agreed  to  build  a  section  of 
a  railroad  by  a  written  contract,  which 
stipulated  that  four  fifths  of  the  monthly 
estimates  should  be  paid  to  him  during  the 
progress  of  the  work  and  the  balance  on 
the  completion  of  the  contract,  and  that 
the  monthly  and  final  estimates  made  by 
the  local  engineer  should  be  conclusive  be- 
tween the  parties,  unless  modified  by  the 
chief  engineer,  in  which  event  his  estimate 
was  to  be  conclusive.  After  part  of  the 
work  was  done  under  this  contract  a  parol 
modification  of  it  was  made,  by  which  the 
estimates  were  to  be  paid  the  contractor 
according  to  his  expenses,  until  the  work 
was  completed,  the  understanding  being 
that  he  was  not  to  lose  his  twenty  per  cent, 
on  the  work  already  done,  and  was  to  be 
protected  from  further  loss,  and,  save  in 
these  particulars,  the  contract  was  to  stand 
as  it  was;  his  expenses  were  to  be  monthly 
estimates.  Held,  that  by  the  contract,  as 
modified,  a  final  estimate  was  to  be  made, 
after  the  whole  was  completed,  of  the  W(/rk 
done  prior  to  the  new  arrangement,  and 
paid  for  according  to  contract  prices,  and 
the  work  done  after  was  to  be  paid  for  ac- 
cording to  its  actual  cost,  to  be  ascertained 
by  the  monthly  account  of  expenses;  that 
the  measure  of  damages  for  work  done 
after  the  new  arrangement  was  its  actual 
cost,  and  a  prayer  which  asserts  that  the 
measure  of  damages  for  such  work  is  the 
rates  fixed  by  the  original  contract,  is  erro- 
neous ;  that  for  all  work  done  after  the  new 
arrangement  the  contractor  was  to  be  in- 
demnified his  expenses,  no  matter  what  the 
measurement  of  such  work  was ;  and  that 
the  company  having  released  the  contractor 
by    consent  from    the  completion    of   the 
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work  under  the  contract,  he  can  sue  in 
assumpsit  for  the  work  done.  Baltimore  &» 
0.  K.  Co.  V.  Rtshy,  7  MU.  297. 

Certain  provisions  of  two  contracts — one 
a  contract  between  the  St.  Paul  &  Chicago 
R.  Co.  and  ilie  Minnesota  R.  Construc- 
tion Co.,  for  constructing  and  equipping  a 
railroad  from  St.  Paul  to  Winona,  the 
other  a  contract  for  tlie  delivery  and  pay- 
ment, by  the  construction  company,  to  H. 
M.  Rice,  or  his  assignees,  of  a  certain  share 
of  the  proceeds  and  profits  of  said  contract 
for  construction  and  equipment  —  con- 
sidered. Hatch  V.  Minnesota  A'.  Constr. 
Co.,  26  Minn.  451,  5  TV.  11^.  Rep.  97. 

The  contract  between  the  parties  con- 
tained a  provision  that  if  the  defendants 
neglected  or  refused,  after  notice,  to  pro- 
ceed with  the  work  as  fast  as,  in  the  opin- 
ion of  the  plaintiffs  or  of  the  chief  engineer 
of  the  railway  company,  was  necessary  for 
its  completion  within  a  time  specified  in  the 
contract,  then  the  plaintiffs  might  "employ 
other  parties  to  execute  any  part  of  the 
work,  and  charge  the  cost  of  the  same  to 
the  defendants,  to  be  deducted  out  of  the 
retained  percentage,  or  out  of  any  payment 
that  shall  nave  become  due  on  any  former 
estimate,  or  that  may  become  due  on  any 
subsequent  estimate."  Held,  that  the  de- 
fendant's liability  to  reimburse  the  plaintiff 
for  the  cost  of  executing  a  part  of  the  work 
is  not  limited  to  the  amount  due  defend- 
ants on  the  contract  retained  in  the  hands 
of  the  plaintiffs.  Langdon  v.  Northfield,  42 
Minn.  464,  44  N.  W.  Kep.  984. 

Morris  and  others  agreed  with  the  Har- 
lem railroad  company  to  construct  an  ex- 
tension of  their  road  from  Dover  Plains  to 
Chatham  Four  Corners,  for  certificates  of 
indebtedness  amounting  to  $2,000,000,  with 
interest  warrants  attached,  payable  out  of 
the  funds  to  arise  from  operating  the  ex- 
tension, the  surplus  of  its  earnings,  after 
paying  its  expenses,  to  be  applied  to  paying 
the  interest  warrants  semi-annually ;  and 
the  company  covenanted,  that  if  the  net 
earnings  of  the  extension  were  not  enough 
to  pay  the  interest  warrants  as  they  fell  due, 
to  "  apply  the  gross  receipts  from  the  busi- 
ness over  the  present  road,  from  and  to  sta- 
tions thereon,  to  and  from  stations  on"  the 
extension,  "  so  far  as  the  same  may  be 
necessary  for  the  payment  of  interest,  to  an 
amount  not  exceeding  three  quarters  of 
such  gross  receipts."  Held,  that  by  the 
true  meaning  of  the  contract  (there  being 


no  net  earnings  of  the  extension,  but,  on  the 
contrary,  the  expenses  of  running  the  ex- 
tension exceeded  its  earnings)  tliat  the 
three  quarters  of  such  gross  receipts  must 
be  applied  directly  and  solely  to  pay  such 
interest  warrants,  and  not  to  defray  tlie  ex- 
penses of  running  tiie  extension,  which  its 
earnings  were  insufficient  to  satisfy.  Knapp 
v.  New  York  &>  //.  R.  Co.,  2  Bosiv.  {N.  Y.) 
297. 

The  fact  that  the  company  had  settled 
with  the  certificate  holders  semi-annually 
during  the  period  of  some  three  years,  on 
the  assumption  that  such  gross  receipts,  to 
the  extent  of  three  quarters  thereof,  were  to 
be  applied  with  the  earnings  of  liie  exten- 
sion to  pay  its  expenses,  and  only  the  sur- 
plus thus  arising  was  to  be  applied  to  the 
payment  of  the  interest  warrants,  and  de- 
ferred warrants  were  issued  for  the  residue, 
was  no  answer  to  an  action  to  have  the  con- 
tract enforced  according  to  its  true  mean- 
ing, as  the  cor.pany,  by  the  settling,  had 
not  paid  as  much  as  it  was  their  legal  duty 
to  pay,  and  had  not  done,  or  engaged  to  do, 
any  other  act  to  their  prejudice.  Knapp  v. 
New  York  Sf  H.  R.  Co.,  2  Bosw.  (A'.  Y.) 
297. 

Such  settlements  did  not  amount  to  a 
cotemporaneous  or  continuing  practical 
construction  of  the  contract,  by  which  the 
certificate-holders  were  included,  nor  one 
which  the  court  was  equitably  bound  to 
adopt  or  enforce,  as  they  did  not  appear  to 
have  been  made  with  knowledge  of  the  par- 
ticular facts  of  the  case,  or  under  such  cir- 
cumstances as  to  establish  that  such  was,  in 
fact,  their  view  of  the  actual  meaning  of  the 
contract,  or  that  such  was  the  view  of  the 
contractors  to  whom  the  certificates  were 
originally  issued.  Knapp  v.  jXew  York  &* 
H.  R.  Co.,  2  Bosiv.  {N.  )'.)  297. 

It  was  competent  for  the  company,  by  an 
agreement  between  them  and  such  contract- 
ors, made  while  the  latter  held  such  certifi- 
cates, to  become  purchasers  and  owners  of  a 
part  of  such  certificates,  without  the  pur- 
chase of  them  by  the  company  being  treated 
as  a  satisfaction  and  payment  thereof,  in 
any  such  sense  as  that  the  holders  of  the 
residue  of  those  originally  issued  would  be 
entitled  to  the  whole  fund,  for  the  payment 
of  the  interest  warrants  on  their  certificates, 
if  required  to  make  an  amount  sufficient  to 
satisfy  the  same.  Knapp  v.  New  York  &* 
H.  R.  Co.,  2  Bosw.  (N.  Y.)  297. 

The  company,  by  the  true  construction  of 
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the  contract,  were  not  personally  liable  for 
the  payment  of  the  certificates,  and  were 
only  liable  for  the  performance  of  the  cove- 
nants on  their  part  in  relation  to  operating 
the  extension  and  applying  its  net  earnings, 
and  doing  other  things,  as  in  tlie  contract 
they  had  covenanted  and  agreed  to  do. 
Knaf>p  V.  New  York  iSr*  H.  R.  Co.,  2  liosw. 
(/V.  F.)  297. 

On  December  3,  1869,  plaintiffs  entered 
into  a  contract  under  seal  with  defendant, 
whereby  they  agreed  to  "construct  and 
finish  all  the  graduation,  masonry,"  etc.,  on 
a  portion  of  defendant's  railroad,  on  or  be- 
fore Sept.  I,  1871,  and  defendant  agreed  to 
pay  therefor  eighty-five  per  cent,  of  the 
stipulated  price  as  the  work  progressed,  and 
the  balance  when  the  work  was  finished 
and  accepted  by  the  defendant's  engineer. 
It  was  also  thereby  agreed  that  the  plaintiffs 
should  "  from  time  to  time,  on  three  months' 
notice  in  writing"  by  defendant,  "  retard  or 
lessen  the  work  for  such  time  and  to  such 
extent "  as  defendant  should  be  thereby 
delayed  or  retarded.  The  time  in  which 
the  work  was  to  be  completed  should  be 
extended  to  such  length  as  the  engineer 
might  determine.  Plaintiffs  immediately 
began  work  with  a  force  insufficient  to  com- 
plete it  within  the  contract  period,  but  in- 
tending to  increase  it  sufficiently  for  that 
purpose,  and  continued  therein  till  May  28, 
1870,  when  defendant's  engineer  notified 
them  "  to  stop  any  increase  of  work."  It 
was  then  agreed  that  plaintiffs  should  do  a 
limited  amount  of  work,  to  prepare  a  part  of 
the  road  for  early  use,  and  should  be  al- 
lowed a  reasonable  time  after  expiration  of 
the  contract  period  for  completion  of  the 
residue.  Plaintiffs  thereafter  prosecuted 
the  work  in  accordance  with  that  agreement 
until  November,  1872,  when  defendant  di- 
rected them  to  stop  work,  which  they  did 
within  three  months.  Defendant  paid  all 
of  the  contract  price  except  the  part  that 
was  earned  after  the  giving  of  the  notice  in 
November,  and  a  part  of  the  final  payment  of 
fifteen  percent.,  for  which  plaintiffs  brought 
covenant.  Held,  tliat  the  original  contract 
was,  in  effect,  that  the  work  should  be  done 
on  or  before  Sept.  i,  1871,  or  such  later  date 
as  might  be  fixed  on  a  contingency  therein 
provided  for ;  that  the  work  was  therefore 
done  in  performance  of  the  original  con- 
tract, and  that  for  the  breach  by  defendant 
covenant  would  lie  ;  that  the  provision  for 
three  monilis"  notice  of  the  retarding  or 


lessening  of  work  was  for  plaintiflfs'  benefit 
and  might  be  waived  by  them ;  that  as  it  was 
defendant's  fault  that  no  definite  extended 
time  was  fixed,  plaintiffs  were  not  to  be 
prejudiced  thereby ;  that  the  direction  given 
to  the  plaintiffs  by  the  engineer  was  for  re- 
tarding or  lessening  the  work,  within  the 
meaning  of  the  contract;  that  evidence 
proving  the  agreement  for  an  extension  of 
the  time  for  performance,  and  performance 
according  to  that  agreement,  was  admissi- 
ble; and  that  plaintiffs  were  entitled  to  pay 
for  work  done  within  three  months  afterthe 
notice  of  November,  1872.  King  v.  Lamoille 
Valley  R.  Co.,^\   Vt.  369. 

A  railroad  company  telegraphed  to  rail- 
road contractors  that  it  wanted  ballasting 
done  between  designated  places,  and  offered 
to  pay  a  stated  price  therefor  per  cubic  yard. 
In  answer  the  contractors  telegraphed  ac- 
cepting the  proposition.  Subsequently  the 
contractors  submitted  a  written  proposition 
to  do  all  the  train-work  required  by  the  com- 
pany for  the  grading  of  a  depot,  side-tracks, 
etc.,  in  a  certain  city,  at  a  specified  price  per 
cubic  yard,  which  proposition  was  accepted 
by  the  company.  Held,  that  the  plain 
meaning  of  the  two  propositions  was  for 
so  much  ballasting  and  grading  as  the  com- 
pany should  wish  to  have  done  at  the  places 
named  ;  and  therefore  there  was  no  such 
ambiguity  therein  as  to  justify  evidence  on 
the  part  of  the  contractors  explaining  the 
amount  of  grading  or  ballasting  necessary 
to  render  the  road  serviceable,  and  that  they 
were  prevented  from  doing  the  necessary 
amount  by  the  action  of  the  company. 
Wells  V.  Milwaukee  &*  St.  P.  R,  Co.,  30 
Wis.  605,  7  Am.  Ry.  Rep.  279. 

An  agreement  was  entered  into  under  the 
authority  of  an  act  of  the  parliament  of 
Ontario  between  the  municipality  of  York 
and  tlie  Toronto  gravel  road  and  concrete 
Company,  under  which  the  latter  were  to 
have  a  right  to  construct  a  tramway  frf)m 
their  gravel-pits  to  the  city  of  Toronto. 
One  of  the  clauses  of  the  agreement  was 
that :  "  So  soon  as  this  agreement  shall 
have  been  ratified  by  the  said  corporation, 
the  said  company  shall  forthwith  withdraw 
their  said  traction-engine  from  the  public 
highways  of  the  said  county,  and  shall  dis- 
continue the  use  and  employment  of  the 
said  traction-engine  and  of  any  other  trac- 
tion-engine upon  or  along  such  public  high- 
ways," under  which  the  company  claimed 
the   right  to  put  steam-engines  upon  the 
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road  over  such  public  highway.  Held,  that 
the  use  of  steam-engines  was  an  infraction 
of  tlie  said  clause.  Toronto  Gravel  R.  <&-  C. 
Co.  V.  County  of  York,  1 2  Can.  Sup.  CI.  5 1 7. 

McC.  et  al.,  appellants,  entered  into  a 
contract  with  McG.,  respondent,  the  con- 
tractor for  the  construction  of  the  Noith 
Siiore  railway  between  Montreal  and  Que- 
bec, to  do  and  perform  certain  works  of  con- 
struction on  a  portion  of  the  road,  and  by  a 
clause  in  his  contract  agreed  "  to  keep  open 
at  certain  times  and  hours  at  his  own  cost 
and  expense  the  main  line  for  the  passage  of 
traffic  or  express  trains  run  by  McG.  with- 
out any  charge  to  the  latter,"  but  there  was 
a  proviso  that  "  any  time  occupied  on  the 
road  over  and  above  what  may  be  required 
by  the  hours  hereinbefore  mentioned,  or  any 
expense  caused  thereby,  shall  be  paid  by  the 
contractor,  McG.,  on  a  certificate  to  that 
effect  signed  by  the  superintendent  of  the 
contractor."  On  an  action  brought  by 
McC.  for  damages  caused  by  the  interrup- 
tion of  the  work  on  said  road  by  the  pass- 
ing of  McG.'s  ua\ns~ held,  that  it  was  iiis 
duty  to  get  the  superintendent's  certificate 
within  a  reasonable  time,  and  not  having 
taken  any  steps  to  obtain  it  until  six  years 
after  the  superintendent  had  left  the  re- 
spondent's employment,  the  failure  to  pro- 
duce such  certificate  was  sufficient  ground 
for  dismissing  the  action.  McCarron  v. 
McGreevy,  1 3  Can.  Sup.  Ct.  378 ;  affirmini[ 
14  Rev.  Leg.  422,  12  Quebec  L.  R.  373. 

25.  A{;rcciiieiit  to  take  stock  in 
Haymeiit.* — (i)  In  general. — Where  one 
road  contracts  to  build  its  road  and  sell  it 
by  sections  as  soon  as  built  to  another 
company,  contractors  who  build  the  road 
and  accept  in  payment  stock  of  the  pur- 
chasing company,  after  the  road  has  been 
operated  for  years  by  the  latter,  are 
estopped  from  claiming  the  right  to  be 
regarded  as  stockholders  in  the  selling 
company,  or  as  preferred  creditors  as 
against  the  railroad  itself.  Branch  v. 
Jesup,  9  Am.  &>  Eng.  R.  Cas.  558,  106  U.  S. 
468,  1  Sup.  Ct.  Rep.  495. 

Where  contractors  build  a  road  and  ac- 
cept in  payment  preferred  stock,  and  hold 
it  and  draw  interest  on  it  for  several  years, 
they  cannot  then  question  the  power  of  the 

*  Construction  contract  payable  in  the  bonds 
and  paid-up  stock  of  the  company.  Contract 
between  the  contractors  for  a  division  of  the 
stock  and  bonds  between  themselves,  see  25  Am. 
&  Eng.  R.  Cas.  272,  abstr. 
3  D.  R.  D.— 9. 


company  to  issue  such  stock.  Branch  v, 
Jesup,  9  Am.  6-  Eng.  R.  Cas.  558,  106  i/.  S. 
468,  I  Sup.  Ct.  Rep.  495. 

Where  a  contractor  with  a  railroad  com- 
pany is  to  receive  capital  stock  of  the  com- 
pany for  labor,  services,  and  materials  fur- 
nished, and  the  failure  to  perform  all  of  the 
conditions  of  the  contract  by  the  contractor 
renders  it  null  and  void,  such  contractor 
cannot  sell  or  transfer  any  part  of  such 
stock  so  as  to  bind  tlie  company  before  he 
has  complied  with  the  terms  and  condi- 
tions of  the  contract  on  his  part.  Sargent 
V.  Kansas  Midland  R.  Co.,  48  Kan.  672,  29 
Pac.  Rep.  1063. 

Where  a  contractor  under  such  a  contract 
becomes  financially  embarrassed  and  is  un- 
able to  complete  his  contract,  and  sub- 
sequently enters  into  an  agreement  with  a 
construction  company  to  transfer  to  such 
company  all  of  his  contracts,  upon  condition 
that  the  company  shall  receive  all  of  the 
stock,  moneys,  and  property  agreed  to  be 
paid  to  the  contractor,  and  such  construc- 
tion company  carries  out  and  completes 
such  contract,  it  has  a  prior  right  to  all  of 
such  stock,  moneys,  and  property  as  against 
the  contractor,  or  any  persons  to  whom  the 
contractor  has  attempted  to  transfer  any 
stock,  when  it  was  not  earned  or  paid  for. 
Sargent  v.  Kansas  Midland  R.  Co.,  48  Kan, 
672,  29  Pac.  Rep.  1063. 

Where  a  contractor  is  to  be  paid  in  the 
stock  and  bonds  of  the  company  he  cannot 
excuse  a  failure  to  complete  the  work  as 
contracted,  on  the  ground  that  the  credit 
of  the  company  was  so  run  down  that  he 
was  unable  to  sell  stock  and  bonds  to  raise 
money  to  purchase  material  and  hire  labor. 
Woodv.  Boney,  (A'.  J.  Eq)2\  Atl.  Rep.  574. 

Where  contractors  have  agreed  to  receive, 
as  pact  compensation,  stock  of  the  com- 
pany, the  fact  that  the  legislature  subse- 
quently amends  the  company's  charter, 
allowing  the  company  to  increase  both  its 
capital  stock  and  indebtedness,  will  not 
justify  the  contractors  in  refusing  the  stock 
and  demanding  money,  where  there  is  noth- 
ing to  show  that  the  value  of  the  stock  has 
depreciated ;  neither  will  a  resolution  of  the 
company  not  to  pay  interest  on  the  stock 
in  cash,  as  it  had  before  done,  justify  such 
refusal.  Moored.  Hudson  River  R.  Co.,  I2 
Barb.  (N.  V.)  156. 

When  a  contract  is  entered  into  for  work 
in  constructing  a  railroad  at  a  certain  price, 
with  a  stipulation  that  the  same  is  to  be 
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partly  paid  for  in  stock  of  the  company,  at 
a  certain  rate  or  price,  the  company  has  an 
election  to  deliver  the  stock  or  pay  the 
specified  amount  of  money,  if  such  right  of 
election  is  expres-ed  or  fairly  to  be  implied  ; 
but  if  sMch  election  is  not  expressed,  and 
the  subject-matter  of  the  contract  or  res 
/ffs/ce  indicates  that  no  such  right  of  election 
was  cti^teinplated  by  the  parties,  then  the 
general  rules  of  law  relating  to  executory 
sales  are  applicable,  and  the  contract  is  a 
single  and  imperative  promise  to  deliver 
the  specific  stock.  Cleveland  &^  P.  li.  Co. 
V.  Kelley,  5  Ohio  St.  180.— Approved  in 
Bates  V.  Clierrv  Valley,  S.  &  A.  R.  Co.,  3 
T.  &  C.  (N.  Y.)  '16. 

Persons  who  construct  a  portion  of  a 
railroad  under  a  contract  to  be  paid  there- 
for in  stock  or  transportation  notes,  as 
against  common  creditors,  are  not  entitled 
to  share  in  the  fund  arising  from  a  sheriff's 
insolvent  sale  of  the  road.  Hart's  Appeal, 
96  Pa.  St.  355. 

(2)  Illustrations. — A.  contracted  with  a 
corporation  to  build  a  railroad  for  $287,000, 
80  per  cent,  to  be  paid  monthly  on  estimate 
of  the  work  done,  and  $75,000  of  ihe  whole 
sum,  including  the  20  per  cent,  reserved,  to 
be  paid  in  stork,  time  of  payment  not  stipu- 
lated. A.  abandoned  the  contract  without 
completing  it,  and  the  company  was  sum- 
moned as  his  trustee.  Held,  that  the  cc.n- 
pany  had  a  right  to  deliver  an  amount  of 
stock  proportioned  to  the  work  done,  and 
did  not  waive  that  right  by  making  full 
pay  lent  for  several  months  in  cash.  Har- 
ris V.  Somerset  <S-  A'.  /      'o. ,  47  Afe.  298. 

Where  a  railroad  coi,- oration,  on  settle- 
ment with  a  contractor,  agreed  to  pay  him 
a  certain  sum  in  shares,  or  bonds  of  the 
road,  at  his  election,  the  amount,  however, 
to  be  retained  by  them  as  indemnity  against 
certain  liabilities  to  which  the  road  was 
subject,  and  they  made  out  and  delivered 
to  the  contractor  a  certificate  of  so  many 
shares,  with  an  agreement  indorsed,  to  ex- 
change thcni  for  bonds  at  his  election,  and 
these  certificates  were  then  returned  to  the 
railroad  as  such  indemnity— //<•/</,  that  the 
corporation  was  bound  to  deliver  the  bonds 
according  to  their  agreement,  notwithstand- 
ing the  treasurer  of  the  road  had  entered 
the  shares  on  their  records  as  the  property 
of  the  contractor,  and  they  had  in  conse- 
quence been  sold  on  execution  as  his  prop- 
erty, /ones  V.  Portsmoutli  &*  C.  A\  Co.,  32 
N.  H.  544. 


A  contract  for  the  construction  of  a  rail- 
road provided  that  until  $5000  should  bo 
realized  by  subscription  or  sale  of  securi- 
ties, that  the  contractor  might  purchase 
material  on  the  credit  of  the  company,  but 
that  he  should  be  paid  for  his  work  in  the 
stock  and  bonds  of  the  company.  Held, 
the  contractor  was  not  entitled  to  $5000  in 
cash,  neither  could  he  claim  to  be  reim- 
bursed for  any  loss  occurring  by  reason  of 
having  to  sell  the  stock  or  bonds  at  a  dis- 
count, tl'oodv.  Boney,  {N.J.  Eg.)  21  Ail. 
Rep.  574- 

Railroad  contractors  agreed  to  subscribe 
for  and  take  an  amount  of  capital  stock  of 
the  company  equal  to  one  fourth  of  the 
amount  received  for  work.  Held,  to  mean 
that  the  contractors  should  subscribe  for 
stock  equivalent  to  one  fourth  of  the 
amount  of  their  contract  for  work,  and  not 
that  they  should  receive  payment  for  one 
fourth  of  their  work  in  stock.  McMahon 
V.  New  York  <Sr-  E.  R.  Co.,  20  N.  Y.  463. 

A  contract  was  entered  into  between  a 
railroad  company  and  contractors  to  pay 
the  latter,  for  certain  labor,  in  stock  of  the 
company,  within  thirty  days  after  comple- 
tion of  the  work.  At  the  time  the  stock 
was  depreciated.  Held,  that  the  law  relat- 
ing to  a  tender  did  not  apply,  and  there- 
fore it  was  not  necessary  to  seek  the  con- 
tractors and  tender  the  stock.  Moore  v. 
Hudson  River  R.  Co.,  12  Barb.  (N.  K)  156. 
—Distinguished  in  Hart  v.  Lauman,  29 
Barb.  (N.  Y.)  410. 

The  board  of  directors  of  a  railroad  com- 
pany accepted  the  services  of  plaintiff's 
testator  in  organizing  the  company,  and 
passed  a  resolution  to  pay  him  in  stock 
both  for  his  past  and  future  services,  which 
was  accepted.  At  the  time  of  this  resolu- 
tion no  stock  had  been  issued,  but  it  was 
supposed  that  it  would  sell  in  the  market 
at  par  value.  Held,  that  such  services  were 
payable  in  stock  at  par  value  without  refer- 
ence to  what  its  market  value  might  be. 
Bates  \.  Cherry  Valley,  S.  &*  A.  R.  Co.,  3  T. 
&"  C.  (JV.  Y.)  16 ;  affirmed  in  59  A^.  Y.  641, 
w/cw.— Approving  Cleveland  &  P.  R.  Co. 
V.  Kelley,  5  Ohio  St,  180.  Disstinguishing 
Barker  v.  Troy  &  R.  R.  Co.,  27  Vt.  766. 

A  contract  between  a  railroad  company 
and  contractors,  by  which  the  latter  agree 
to  furnish  labor  and  materials  for  the  con- 
struction of  a  railroad  at  a  cost  not  to  ex- 
ceed $200,000,  and  the  company  on  its  part 
to  issue  stock  to  the  amount  of  $300,000 
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and  its  first-mortgage  bonds  for  an  equal 
amount,  where  it  appears  that  the  road 
could  be  built  for  $180,000  cash,  is  in  con- 
flict with  the  Pa.  Const,  art.  6,  §  7,  provid- 
ing that  no  stock  or  bonds  shall  be  issued 
except  for  money,  labor  performed,  or  prop- 
erty actually  received.  New  Castle  Northern 
R.  Co.  V.  Simpson,  21  Fed.  Rep.  533. — Ap- 
plying Thomas  v.  West  Jersey  R.  Co.,  loi 

U.  S.  71. 

26.  Conditions  precedent.— A  con- 
tract provided  that  the  balance  due  on  it 
should  be  paid  to  the  contractor,  "  upon  his 
giving  a  release  under  seal "  to  the  com- 
pany. Held,  that  the  tender  of  this  release 
is  not  a  condition  precedent,  but  an  act  to 
be  done  simultaneously  with  the  payment 
of  the  money.  Baltimore  <S>»  O.  R.  Co.  v. 
Resley,  7  Md.  297. 

A  railroad  contractor  agreed  to  furnish 
material  and  lay  a  railroad  track  and  com- 
plete a  wharf,  the  work  to  be  commenced 
within  thirty  days  and  completed  within  a 
specified  time,  and  to  receive  as  part  pay 
certificates  of  capital  stock  of  the  company. 
Held,  that  the  provisions  as  to  the  time  of 
commencing  and  of  completing  the  work 
were  only  agreements  subjecting  the  con- 
tractors to  damages  for  a  breach  thereof 
and  were  not  conditions  precedent ;  and  a 
failure  to  begin  work  within  the  thirty  days 
was  no  ground  for  discontinuing  the  con- 
tract where  the  work  was  being  prosecuted 
in  good  faith,  without  any  intention  to 
abandon  it.  Hambly  v.  Delaware,  M.  &*  V. 
R.  Co.,  21  Fed.  Rep.  541. — Applying  Mer- 
sey S.  &  I.  Co.  V.  Naylor,  9  Q.  B.  D.  648. 

27.  Necessity  of  perfornmnce.— 
Where  the  plaintiffs,  under  a  contract  for 
the  construction  of  a  railroad  for  the  de- 
fendant, agreed  to  collect  and  receive  in 
part  payment  a  certain  sun  from  a  town- 
ship tax  voted  by  the  people  of  the  town- 
ship, or  from  certain  subscriptions  to  stock 
that  had  been  made —  Id,  that  to  entitle 
the  plaintiffs  to  recover  they  must  show 
proper  effort  and  diligence  on  their  part  to 
collect  either  from  the  subscription  or  tax, 
or  some  excuse  for  not  so  doing.  Arnold  v. 
Rirer  R,  Constr,  Co.,  35  Iowa  99,  5  Am.  Rj>. 
Re/>.  189. 

A  p!  ivision  of  a  contract  that  the  con- 
tractors shall  "  proceed  with  such  diligence 
and  with  such  force  of  laborers  bt  tho  exec- 
utive committee  of  said  company  may  direct 
to  perform  the  work,"  etc.,  is  Mibordlnate 
to  and  qualified  by  a  provision  requiring 


the  work  to  be  completed  by  a  day  named, 
and  is  intended  to  enable  the  company  to 
compel  completion  by  the  day  specified. 
Grand  Rapids  &•  B.  C.  R.  Co.  v.  Van  Deusen, 
29  Mich.  431. 

Where  a  railroad  company  is  sued  for  a 
failure  to  pay  its  contractors  according  to 
agreement,  partly  in  money  and  partly  in 
stock,  the  fact  that  it  has  mortgaged  its 
road  after  suit  is  commenced  will  not  ren- 
der it  liable  to  pay  money  for  the  part  that 
was  payable  in  stock,  nor  amount  to  a  dis- 
ability to  perform  its  contract.  Boody  v. 
Rutland  &*  B.  R.  Co.,  24  Vt.  660. 

A  contractor  agreed  to  build  certain  rail- 
road bridges  at  a  fixed  price  per  foot,  to  be 
paid  for  part  in  cash  and  part  in  the  stock 
of  the  company.  The  contract  was  silent  as 
to  the  time  and  place  of  payment.  Held, 
that  payment  was  not  required  to  be  made 
of  either  the  money  or  the  stock  until  a 
complete  performance  of  the  c>)ntract,  or  at 
least  until  each  bridge  was  completed;  and 
thereafter  a  suit  to  recover  the  stock  could 
not  be  maintained  without  a  proper  demand 
and  refusal.  Boody  v.  Rutland  6-  B.  R.  Co., 
24  Vt.  660. 

A  construction  contract  provided  that 
the  engineer  should  make  monthly  esti- 
mates of  the  work,  eighty-five  per  cent,  of 
the  value  of  which  should  be  paid  and  the 
remaining  fifteen  per  cent,  held  until  the 
contract  should  be  completed  and  accepted 
by  the  engineer.  Held,  tiiat  the  contractor 
could  not  recover  any  part  of  the  fifteer. 
per  cent,  retained  without  showing  a  com- 
plete performance  of  tlie  contract  or  a  suf- 
ficient reason  for  its  nun  -  performance. 
Jackson  v.  Cleveland,  19  Wis.  400. 

28.  SiifHciont  or  siilistnntial  per- 
formance.—  Where  a  railroad  company 
agrees  to  furnish  ground  from  which  an 
embankment  shall  be  laid  by  its  contractors, 
it  must  furnish  the  ground  within  a  reason- 
ably convenient  distance;  and  if  it  fails  to 
do  so  the  contractor  has  a  right  to  demand 
a  Iditional  compensation,  though  the  con- 
tract provides  that  there  shall  be  no  charge 
for  extra  labor.  Chicago  &*  G,  E.  R.  Co.  v. 
Voshurgh,  45  ///.  311. 

A  contract  for  grading  a  railroad  pro- 
vided that  there  should  be  no  classification 
of  materials  other  than  earth,  loose  and 
solid  rock,  and  that  loose  rock  should 
comprise  shale  or  sonpstone,  coarse  boul- 
ders in  gravel,  cemented  gravel,  hard-pan, 
or  any  other  material  which  could  not  be 
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plowed  with  a  ten-inch  grading-plow  and 
drawn  by  six  horses  or  mules.  Hdd,  that 
an  esiiniate  of  work  which  allowed  the  price 
for  grading  the  loose  rock  for  25  per  cent, 
of  tiie  work  done,  where  it  required  six 
horses  to  pull  the  plow,  and  then  they 
could  only  work  half  the  time,  and  for  50 
per  cent,  where  eight  horses  were  required, 
was  a  substantial  compliance  with  the  con- 
tract. Ross  V.  McArthur,  52  Am.  &*  Eng. 
R.  Cas.  I,  85  Iowa  203,  52  N.  IV.  Rep.  125. 

The  contract  with  a  railroad  company 
bound  the  contractor  to  erect,  build,  and 
complete,  furnishing  all  the  material,  the 
bridges  remaining  to  be  built  along  the 
line  of  its  road  between  two  points  specified 
therein  and  situated  in  the  same  county. 
The  times  for  payment  were  fixed  to  com- 
mence from  the  completion  of  each  bridge. 
Held,  that  for  the  purpose  of  obtaining  a 
lien  and  of  filing  the  affidavit  mentioned  in 
section  2  of  the  act  of  May  4,  1877  (74  Ohio 
Laws  168),  sucli  contract  is  an  entirety. 
Smith  Bridge  Co.  v.  Bowman,  41  Ohio  St, 

37. 

Equity  never  aids  in  enforcing  a  forfeiture 
when  the  contract  has  been  substantially 
carried  out.  So  where  one  railroad  con- 
tracted with  another  to  build  a  road  by  a 
given  time,  when  the  builders  were  to  have 
a  lease  thereon  at  a  nominal  rent,  the  lease 
to  be  forfeited  if  not  completed  on  time,  a 
court  refused  to  enforce  the  forfeiture  where 
the  road  was  completed  within  six  days  of 
tile  agreed  time  and  its  completion  on  time 
wasonlyprevented  by  unexpected  difhculties 
and  unusually  severe  weather.  Oil  Creek  R. 
Co.  V.  Atlantic  &*  G.  W,  R.  Co.,  57  Pa.  St. 

65. 
21>.  Waiver  of  8trict  perforniniice.— 

Where  an  agreement  for  the  construction 
of  a  railroad  provides  that  the  engineer,  if 
he  thinks  the  work  does  not  progress  in 
such  manner  as  to  insure  its  completion  by 
tlie  stipulated  time,  nuiy,  upon  giving  ten 
days'  notice,  hire  men  to  have  the  work 
done  at  the  expense  of  the  other  party,  if 
the  engineer  fails  to  give  such  notice  and 
to  avail  himself  of  the  conditions  in  the 
contract,  the  company  will  be  held  to  have 
waived  their  claim  for  damage  by  reason  of 
the  non-completion  of  the  work  by  the 
time  specified.  Grant  v.  Savannah,  G.  &^ 
N.  A.  R.  Co..  51  Git.  348,  7  Am.  Ry.  Rep.  8t. 
Where  a  contractor  fails  to  perform  his 
contract  within  the  time  fixed  the  other 
party  may  permit  him  to  go  on  and  finish 


the  work,  and  then  accept  it,  without  waiv- 
ing anything  except  the  performance  on  the 
day  fixed.  In  such  case  the  contractor 
could  recover  for  his  work  on  the  quantum 
meruit,  and  the  other  party  could  recoup 
such  damages  as  he  may  have  sustained  by 
the  delay.     Snellv.  Cotting/tam,  72 /ll.  161. 

Where  contractors  are  to  be  paid  for  each 
mile  of  railroad  as  completed,  and  the  com- 
pany allows  the  contractors  to  work  along 
the  line  without  fully  completing  any  por- 
tion, and  pays,  with  full  knowledge  of  the 
facts,  upon  contractors'  own  estimates,  it 
cannot  afterward  object  to  the  completion 
of  the  work,  after  it  has  taken  possession, 
on  the  ground  that  the  work  was  not  com- 
pleted mile  by  mile  as  agreed,  and  that  the 
contractors  have  been  overpaid  on  their 
estimates.  Wood  v.  Boney,  {N.J.  Eg.)  21 
Atl.  Rep.  574. 

Where  the  monthly  estimates  of  the  work 
done  were  made  out  according  to  the  price 
designated  in  the  contract,  and  received  and 
receipted  for  as  under  the  contract,  thus 
treating  the  contract  as  subsisting,  the  par- 
ties thereby  waived  the  consequences  of 
previous  changes,  and  the  contractors  could 
not  afterwards  avail  themselves  of  such 
changes  to  recover  upon  a  quantum  meruit 
for  work  done  in  pursuance  of  the  written 
agreement.  McGrann  v.  North  Lebanon  R. 
Co.,  29  Pa.  St.  82. 

Proof  that  a  railroad  company  has  leased 
its  road  and  that  the  lessees  run  cars  there- 
on is  a  suflicient  acceptance  of  the  road  as 
between  the  company  and  its  contractors, 
and  the  only  remedy  that  the  company  has 
against  its  contractors  is  that  it  may  insist 
on  the  reduction  of  the  contract  price  for  a 
failure  of  the  contractors  to  completely  fin- 
ish the  road.  Barker  v.  Troy  6-  R.  R.  Co., 
27  Vt.  766.— Approving  Danville  Bridge 
Co.  7A  Pomroy,  15  Pa.  St.  151. 

.'10.  Kxtra  work.— (i)  Claims  for,  when 
allowed. — In  an  action  for  work  and  labor 
plaintiff  cannot  recover  for  work  done  in 
excess  of  what  is  called  for  by  the  terms  of 
the  contract,  occasioned  by  his  own  un- 
skilfulness  and  neglect.  But  if  such  extra 
v.ork  was  done  at  defendant's  request,  or  in 
consequence  of  any  change  in  the  plans 
and  specifications  for  the  work,  plaintiff  is 
entitled  to  recover.  Fruin  v.  Crystal  R. 
Co.,  89  Mo.  397,  14  5.   W.  Rep.  557. 

Where  it  was  stipulated  that  payment 
should  be  made  for  building  a  railroad 
partly  in  money  and  partly  in  stock,  the 
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payment  for  extra  work  may  be  recovered 
in  money.  Smith  v.  Boston,  C.  &*  M.  R. 
Co.,  36  N.  H.  458. 

Where  contractors  engaged  to  make  a 
railroad  tunnel  of  certain  dimensions  at  a 
fixed  price,  additional  work,  such  as  the  re- 
moval of  rock  that  may  fall  from  the  roof, 
or  removing  rocks  that  may  be  outside  of 
the  line  of  the  tunnel,  should  be  paid  for 
extra ;  or  an  extra  width  of  excavation 
made  by  orders  of  the  company's  engineer 
must  be  piiid  for  extra,  unless  it  is  made 
necessary  by  the  carelessness  of  the  con- 
tractor or  his  workmen.  Seymour  v.  Long 
Dock  Co.,  20  N.J.  Eg.  396. 

Where  a  contract  states  specifically  the 
manner  in  which  culverts  are  to  be  built, 
the  materials  to  be  used,  etc.,  and  the  plan 
of  construction  is  afterward  changed  by 
the  railroad's  chief  engineer,  as  allowed  by 
a  clause  in  the  contract,  the  contractors  can 
recover,  after  a  reference  to  original  plans, 
for  the  extra  work  entailed  by  the  change. 
Loi^an  v.  Slranahan,  12  U.  C.  Q.  B.  15. 

Where  a  party  employed  to  build  a  rail- 
road expended  labor  in  incasing  the  em- 
bankments with  stone  to  protect  them  from 
high  water  and  floods,  for  which  he  claimed 
extra  compensation — held,  that  if  this  work 
was  done  at  the  request  of  the  company  (it 
not  being  specified  in  the  original  contract), 
and  was  not  to  secure  his  other  work  from 
injury  or  destruction  by  high  water,  he  was 
entitled  to  recover  what  the  services  were 
reasonably  worth,  but  that  this  was  a  ques- 
tion for  the  jury  to  find  from  the  evidence. 
Western  Union  R.  Co.  v.  Smith,  75  ///.  496. 

Under  a  contract  to  do  certain  work  for  a 
railroad  company,  part  payment  therefor  to 
be  received  in  the  bonds  of  the  company, 
the  vP.itractors  sued  and  recovered  for  a 
l)te.  '  of  the  contract  and  for  extra  work 
perd  ned.  Held,  that  if  extra  work  was  re- 
quirca  ,  y  changes  in  the  original  plans  of  a 
railroad  company,  and  wi.s  done  at  its  in- 
stance, the  contractors  wore  entitled  to 
compensation  therefor.  Orange,  A.  &^  M. 
R.  Co.  v.  Pltuide,  35  Md.  315. 

(2)  When  not  yecm>erabh\ — Where  a  writ- 
ten construction  contract  provides  that  no 
claim  for  extra  work  shall  be  allowed,  unless 
upon  the  written  order  of  the  engineer,  a 
recovery  cannot  be  had  by  showing  that 
extra  labor  was  done  upon  a  verbal  order 
from  the  engineer,  though  the  contract  pro- 
vidcs  that  the  engineer  shall  have  power  to 
make  alterations  in  and  additions   to  the 


work.  White  v.  San  Rafael  «&*  S.  Q.  R. 
Co.,  50  Cal.  417.  Simpson  v.  New  York,  W. 
S.  &"  B.  R.  Co.,  19/.  6*  S.  {N.  y.)  419. 

Where  a  construction  contract  binds  con- 
tractors to  make  certain  embankments  and 
do  the  work  necessary  for  the  construction 
of  a  road  for  a  certain  contract  price,  if  the 
banks  fall  in  after  a  cut  is  made,  the  dirt 
must  be  removed  without  extra  compensa- 
tion. Woodruff  V.  Rochester  &-  P.  R.  Co., 
108  N.  Y.  39,  14  A^.  £•.  Rep.  832,  12  iV.  Y.  S. 
R.  821,  10  Cent.  Rep.  442;  reversing  38  Hun 
636,  mem.;  rehearing  denied  in  13  N.  Y.  S, 
R.  901. 

Where  contractors  engaged  to  make  nec- 
essary excavations  and  embankments  on  a 
portion  of  a  railroad  at  a  fixed  price  per 
cubic  yard  for  earth  and  a  certain  extra 
price  in  case  of  rock  excavation,  what  is 
known  as  hard-pan  is  included  in  the  earth- 
work, and  evidence  of  a  custom  to  pay 
more  for  hard-pan  is  inadmissible.  Nesbitt 
v.  Louisville,  C.  &*  C.  R.  Co.,  2  Spears  {So. 
Car.)  697.— Reviewing  Dubois  v.  Delaware 
&  H.  Canal  Co.,  12  Wend.  (N.  Y.)  334.— 
Reviewed  in  Colcock  v.  Louisville,  C.  & 
C.  R.  Co.,  I  Strobh.  (So.  Car.)  329. 

A  construction  contract  povided  that 
the  contractor  should  construct  "  seven 
rock  culverts,  more  or  less,  as  directed  by 
the  engineer."  The  structures  were  not 
specially  described,  but  there  was  a  provi- 
sion in  the  contract  that  "  no  claim  for  extra 
work,  or  for  work  not  provided  for  in  the 
contract,  will  be  made  or  allowed,  unless 
upon  written  order  of  the  engineer."  Held, 
that  no  work  on  the  culverts  could  be  con- 
sidered extra  work,  though  done  under  the 
direction  of  the  engineer.  Hoi/ston,  E.  &* 
W.  T.  R.  Co.  V.  Trentem,(i-s  Te.x.  442. 

A  contractor  who  does  extra  work  for  a 
railway  company  under  a  verbal  arrange- 
ment with  the  company's  engineer  which 
allows  for  a  variance  in  the  prices  from 
those  fixed  in  the  original  contract,  but 
stipulates  that,  with  the  exception  of  that 
variance,  the  provisions  of  the  contract  shall 
be  considered  as  applicable  to  the  extra 
work,  cannot  afterwards  reject  the  terms  of 
the  contract  and  claim  remuneration  for  the 
work  as  upon  a  quantum  meruit.  Ranger 
v.  Great  Western  R.  Co.,  5  //.  /,.  Cas.  72. 

Contractors  for  the  construction  of  a  rail- 
way under  a  contract  providing  that  the 
company  shall  not  be  liable  under  any  cir- 
cumstances to  pay  the  contractors  a  greater 
sum  than  the  amount  named,  are  bound  to 


134 


CONSTRUCTION   OF   RAILWAYS,  31, 32. 


II 


complete  the  railway  for  such  amount  and 
cannot  demand  payment  of  claims  for  extra 
work  beyond  such  amount.  Sharpe  v.  San 
Paulo  Brazilian  R.  Co  ,  27  L.  T.  699,  L.  R. 
8  CA  60s.  «• 

Where  a  contractor  for  the  construction 
of  a  section  of  a  railway  agrees  to  do  the 
work  for  a  lump  sum  and  to  waive  all  claim 
for  any  further  sum  for  extra  work,  or  as 
damages  or  otherwise,  by  reason  of  any 
change,  alteration,  or  addition  made  to  such 
works,  or  in  the  plans  or  specifications,  he 
will  be  bound  thereby.  Berlinquetv.  Queen, 
13  Can.  Sup.  Ct.  26 ;  affirming  i  Can.  Exck. 
346,  Jones  V.  Queen,  7  Can.  Sup,  Ct.  570,  i 
Can.  Exch.  360.— Quoting  Sharpe  v.  San 
Paulo  R.  Co.,  L.  R.  8  Ch.  607. 

31.  Breach,  and  its  effect.— Where 
a  contract  for  railroad  construction  provides 
for  payment  in  instalments  as  the  work  pro- 
gresses, a  failure  to  pay  an  instalment  when 
due  is  not  such  a  breach  of  the  entire  con- 
tract as  to  authorize  the  contractor  to  re- 
fuse to  proceed  further  and  to  recover  the 
profits  which  he  would  have  earned  had  the 
contract  been  fully  performed.  Wharton 
V.  Winch,  140  N.  Y.  287,  35  A^.  E.  Rep. 
589. 

In  case  of  such  failure  the  contractor  may 
either  at  once  rescind  the  contract  and  re- 
cover for  materials  furnished  or  services 
rendered,  or  he  may  proceed  with  perform- 
ance and  bring  suit  to  recover  the  past  due 
instalment.  Wharton  w.  Winch,  1^0  N.  Y. 
287.  35  A'.  E.  Rep.  589. 

aa.  Effect  of  «leIay.»-Wliere  a  con- 
tract for  railroad  construction  provided  that 
if  the  work  did  not  go  on  fast  enough  the 
chief  engineer  of  the  road  could  take  charge 
of  it  and  carry  it  on  at  the  contractor's  ex- 
pense and  for  his  benefit,  it  seems  that  he 
would  be  entitled  to  take  the  teams  and 
tools  of  the  contractor  for  tiie  purpose,  es- 
pecially if  there  was  not  time  enougii  to  get 
others.  Whether  the  contractor  would 
have  a  right  to  so  mortg.ige  them  as  to  pre- 
vent this,  qu<rre.  llcndrie  v.  Canadian 
Hank,  1 1  Am.  &•  Eng.  R.  Cas.  610, 49  Mich. 
401,  13  /V.  W.  Rep.  792. 

A  railroad  contractor  cannot  be  excused 
from  completing  a  road  in  the  time  agreed, 
where  he  is  to  he  paid  in  the  stocks  and 
bonds  of  tiie  company,  where  it  appears 
that  they  arc  duly  delivered  to  him  until  the 


•  Loss  to  contractor  by  (ielavB  cauRed  by  com- 
pany, see  52  Am.  &  Eno.  R.  Cas.  la,  abstr. 


month  before  the  contract  expired,  when  he 
declared  that  he  was  not  able  financially  to 
proceed  further  unless  more  stock  were 
issued  him,  or  more  funds  furnished,  which 
was  refused  on  the  ground  that  he  had  al- 
ready been  overpaid ;  and  where  it  further 
appeared  that  he  claimed  a  balance  due 
him,  but,  instead  of  insisting  on  it,  impor- 
tuned the  cocnpany  for  money,  and  even 
offered  to  mortgage  his  individual  property 
to  secure  the  same.  Wood  v.  Boney,  (N.  J. 
Eg.)  21  All.  Rep.  574. 

Where  a  railroad  was  in  process  of  con- 
struction, and  the  railroad  company,  by  reso- 
lution of  its  directors,  duly  recorded  and 
signed  by  the  company's  secretary,  granted 
to  the  contractors,  upon  certain  conditions, 
an  extension  of  the  time  for  completing  the 
road,  and  the  contractors  accepted,  in  writ- 
ing, the  terms  of  the  extension,  with  a  pro- 
viso that  the  guarantors  for  the  payment  of 
monthly  estimates  of  the  cost  of  the  road 
would  consent  to  the  extension,  in  a  pro- 
posed written  form  of  assent,  the  contractors 
might  waive  the  proviso  without  thereby 
invalidating  the  extension.  Rutherford  v. 
Brachman,  40  Ohio  Sf.  604. 

Where  such  guarantors,  with  full  knowl- 
edge of  the  facts,  have  assented  to  or  ratified 
such  extension  of  time,  by  parol,  or  by  their 
conduct,  they  will  not  be  discharged  from 
liability,  as  guarantors,  for  the  payment  of 
such  monthly  estimates.  Rutherford  v. 
Brachman,  40  Ohio  St.  604. 

Where  the  testimony  established  prima 
facie  that  a  written  assent  to  such  exten- 
sion of  time  was  signed  by  all  the  guar- 
antors except  one,  who  was  willing  to  sign 
the  same  but  had  omitted  so  to  do  through 
inadvertence,  such  written  assent  is  admis- 
sible in  evidence  to  the  jury,  as  a  fact  or 
circumstance  tending  to  show  the  actual 
assent  of  the  guarantors  to  the  extension. 
Rutherford  v.  Brachman,  40  Ohio  St.  604. 

A  provision  in  a  contract  for  the  construc- 
tion of  a  railroad,  that  if  the  company  should 
be  delayed  in  acquiring  title  to  lands,  or 
for  other  reasons,  the  contractor  should  not 
be  entitled  to  damages  therefor,  but  shiU 
have  extension  of  time,  applies  to  delay 
caused  by  the  company  failing  to  have  a 
survey  made  for  the  work.  O'Connor  v. 
Smith,  84  Tex.  232,  19  5.   W.  Rep.  168. 

Where,  by  a  contract  with  a  railway  com- 
pany, the  contractor  agrees  that  in  case  of 
his  default  the  company  may  enter  and 
complete  the  works,  using  his  plant,  with 
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power  to  sell  the  same  to  reimburse  it  for 
any  loss  or  damage  which  it  might  sustain, 
and  by  a  second  contract,  entered  into  after 
the  contractor  had  become  embarrassed,  the 
company  agreed  to  complete  the  works, 
using  the  contractor's  plant,  which  should 
be  returned  to  him  on  the  completion  of 
the  work,  the  provisions  of  the  second  con- 
tract are  in  substitution  of  the  correspond- 
ing provisions  of  the  first,  and  on  the  com- 
pletion of  the  works  the  company  must 
deliver  up  the  plant  to  the  contractor.  Hunt 
V.  South  Eastern  R.  Co.,  45  L.  J.  C.  P.  D. 
87. 

The  agreement  between  the  plaintiff,  a 
contractor,  and  the  defendant  railway  com- 
pany, whereby,  if  the  plaintiff  did  not  pro- 
ceed with  expedition  to  construct  a  bridge, 
the  defendant  had  a  right,  on  giving  notice, 
to  take  the  contractor's  implements  and 
materials  and  complete  the  work,  and  to 
have  a  lien  on  such  implements  and  ma- 
terials, was  lawful,  not  being  made  in  con- 
templation of  bankruptcy.  Hawthorn  v. 
NewcastU-upon-  Tyne  &>•  A^.  S.  R.  Co.,  3  Q.  B. 
734,  n.,  2  Railiv.  Cas.  288. 

Where  a  railway  company's  agreement 
with  a  contractor  gives  it  the  right  on  seven 
days'  notice  to  use  his  implements  and  ma- 
terials for  completing  the  work,  provided 
he  does  not  proceed  expeditiously,  it  has  no 
right  to  use  such  implements  and  materials 
until  the  expiratit)n  of  the  seven  days' 
notice,  and  a  previous  use  amounts  to  a 
conversion.  Hawthorn  v.  Nciucastk-upon- 
Tyne  &*  N.  S.  R.  Co.,  3  Q.  B.  734,  «.,  2 
Railw.  Cas.  288. 

During  the  time  of  the  construction  of  a 
railroad  the  company  became  financially 
embarrassed,  and  one  of  the  stockholders 
entered  into  an  agreement  with  acontnictor 
for  the  completion  of  the  work  by  a  certain 
day,  in  consideration  of  which  the  stock- 
holder agreed  to  give  his  individual  note  in 
pait  payment  for  the  work.  Hild,  that  suit 
could  not  be  maintained  againjt  the  stock- 
holder without  proof  thn^  the  work  was 
completed  within  the  time  fixed.  Slater  v. 
/CiNiTson,  \g  Ho7v.  (T.  S.)  224. 

Wiiere  plaintitTs  contracted  to  grade  a 
certain  section  of  defendant's  road  within 
a  given  time,  and,  after  the  time  had  ex- 
pired, the  work  being  unfinished,  defend- 
ants abandoned  the  construction  of  tiiat 
part  of  their  line  and  directed  plaintiffs  to 
cease— //(•/(/,  that  the  fact  that  the  contract 
was  not  fully  performed  within  the  stipu- 


lated time  was  no  ground  of  recovery  of 
damages  by  defendants  in  an  action  in 
equity  to  enforce  a  lien  for  the  work  done, 
it  not  appearing  that  any  complaint  was 
made  of  the  failure  to  complete  the  work 
within  that  time.  Hutchinson  v.  New 
Sharon,  C.  V.  &•  E.  R.  Co.,  16  Am.  &*  Etig, 
R.  Cas.  617,  63  /owa  727, 18  iV.  IV.  Rep.  91 5. 

A  contract  contained  a  provision  tliat  the 
right  of  way  over  the  said  sections  of  rail- 
way should  be  furnished.  Held,  that  the 
contractors  were  entitled  to  damages  for  an 
unreasonable  delay  in  procuring  the  right  of 
way.    Laiiman  v.  Young,  31  Pa.  St.  306. 

A  contract  between  M.  and  a  railroad  com- 
pany provided  that  if  M.  should  fail  to  pros- 
ecute the  work  with  such  force  as  the 
engineer  should  deem  adequate  to  its  com- 
pletion within  the  time  specified,  the  en- 
gineer in  charge  might  proceed  to  employ 
sucli  number  of  laborers,  etc.,  as  might  be 
necessary  to  insure  the  completion  of  the 
work  within  the  time  limited,  pay  all  per- 
sons so  em  ployed,  and  charge  the  amount  to 
M. ;  or  the  company  might,  for  any  neglect 
or  omission  on  the  part  of  M.  in  complying 
with  the  contract,  declare  the  same  aban- 
doned and  render  it  void,  and  the  percent- 
age, or  as  much  thereof  remaining  in  the 
hands  of  the  company  as  might  be  neces- 
sary for  its  complete  indemnity,  be  forever 
retained.  Held,  that  on  the  voluntary  aban- 
donment of  the  work  by  M.,  and  while  the 
contract  was  still  subsisting  between  the 
parties,  there  was  nothing  in  the  haiids  of 
the  company  due  to  the  contractor  which 
could  be  attached.  Strauss  v.  Chesapeake 
<S-0.  R.  Co.,  7  IV.  Va.  368. 

The  contract  contained  the  following 
clause :  "  The  contractor  shall  not  have  or 
make  any  claim  or  demand,  or  bring  any 
action,  or  suit,  or  petition  against  her  maj- 
esty for  any  damage  which  he  may  sustain 
by  reason  of  any  delay  in  the  progress  of 
the  work  ar/stnt;  from  the  acts  of  any  of 
her  majesty's  agents ;  and  it  is  agreed  that, 
in  the  event  of  any  such  delay,  the  con- 
tractor shall  have  such  further  time  for  the 
completion  of  the  work  as  may  be  fixed  in 
that  behalf  by  the  minister."  Held,  that 
this  clause  covered  delay  by  the  govern- 
ment's engineer  in  causing  an  inspeccion  to 
be  made  of  certiwn  material  whereby  the 
suppliant  suffered  loss.  Mayes  v.  Queen,  2 
Can.  E.irh.  403. 

33.  Forftiltiire.— Where  a  construction 
contract  provides  that  the  company  shall 
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retain  fifteen  per  cent,  of  the  amount  of  the 
contract  until  the  work  is  completed,  it  will 
be  considored  as  a  mere  indemnity  to  the 
company ;  and  when  the  work  is  completed 
it  must  be  paid  over,  unless  the  jury  believe 
that  the  company  has  suflfered  damages, 
through  the  negligence  or  default  of  the 
contractors,  equal  to  the  sum  retained. 
nhiladelphia,  W.  (S^•  B.  R.  Co.  v.  Howard, 
13  Hov).  i(/.S.)  307. 

A  construction    contract    provided   that 
ninety  per  cent,  of  the  monthly  cstim.> 
should   be  paid,  and   that  if  the  eii.i: 
was    dissatisfied    he   might   terminate     u 
contract,  whereupon  "  any  balance  of  money 
due  should  be  forfeited  by  the  party  of  J.ip 
first  part  to  the  corporation."    //c/if,  iliat  a 
discontinuance  of  the  contract  would  not 
work  a  forfeiture  of  monthly  estimates  tliat 
had   been   made  and   past  due.     Kicker  v. 
Fairbanks,  40  Me.  43.— Quoting  Williams 
V.  Androscoggin  &  K.  R.  Co.,  36  Me.  201. 

A  provision  in  a  contract  with  a  railway 
company  for  the  construction  of  certain 
works  by  a  certain  date,  by  which  it  is  stipu- 
lated that  if  the  contractor  fails  to  proceed 
at  tiie  rate  of  progress  required  by  the  com- 
pany's engineer,  the  contract  shall,  at  its 
option,  be  considered  void  as  far  as  relates 
to  the  works  to  be  done,  and  all  sums  that 
might  be  due,  together  with  all  implements 
and  materials  in  the  contractor's  possession, 
shall  be  forfeited  to  the  company,  can  only 
be  enforced  within  the  time  fixed  for  the 
completion  of  the  works.  Wa/ker  v.  Lon- 
don <S-  A'.  IV.  A'.  Co.,  45  /../.  C.  P.  J).  787, 
L.  A\  I  C.  P.  Z>.  518,  36  L.  T.  53,  25  /('.  A'. 
10. 

Where  a  contract  for  the  construction  of 
a  railway  contains  a  clause  specifying  the 
date  upon  which  the  work  is  to  be  com- 
pleted, under  penalty  of  forfeiture,  and  the 
work  is  not  completed  as  specified,  but  the 
parties  continue  to  work  under  the  contract, 
and  payments  are  made  as  therein  provided, 
the  contract  is  to  be  treated  as  governing 
the  transaction,  and  can  be  determined  at 
the  will  of  the  company,  as  provided  m  the 
clause  of  forfeiture.  McDonell  v.  Canada 
Southern  R.  Co.,  33  U,  C.  Q.  li.  313, 

34.  Waiver  of  i'orfcitiii'<;. — A  con- 
tract between  a  railroad  company  and  its 
bridge  Cf)ntractor  provided  for  the  retention 
of  fifteen  percent,  of  the  monthly  estimates, 
and  also  for  a  forfeiture  of  the  contract  if 
not  comple'-cd  by  a  certain  time.  The  pro- 
vision for  Torfeiture  was  waived  by  the  com- 


pany. Held,  that  this  waiver  was  also  a 
waiver  of  an  absolute  forfeiture  of  the  fifteen 
per  cent. ;  so  also  a  failure  to  pay  the  month- 
ly estimates  entitled  the  contractor  to  the 
fifteen  per  cent,  previously  reserved,  with 
interest  from  the  date  of  the  estimates. 
Henderson  Bridge  Co.  v.  O'Connor,  (Ky.)  1 1 
S.  IV.  Rep.  957. ' 

35.  Liquidated   dainaffes  or  pen- 
alty.— The  character  and  importance  of  the 
work,  and  the  great  difficulty  in  estimating 
'le  damages  resulting  from  the  failure  to 
[.  -''orm  a  contract  for  the  construction  of 
,  .  portion  of  a  railroad,  render  it  just  and 
proper  that  the  party  so  failing  should  be 
held  to  pay  the  stipulated  forfeiture,  unless 
♦  be  s      '    rbitant  that  to  enforce  its  pay- 
n.enr  voi.lfl  be  to  inflict  a  penalty  on  the 
party  in  dofauli  instead  of  merely  making 
good  the   injury.    Elizahethtown  &»  P.  R. 
Co.  V.  Geoghegan,  9  Bush  {h'y.)  56. 

A  contract  for  construction  of  a  street 
railway  in  a  town  stipulated  that,  upon  fail- 
ure to  complete  it  within  a  certain  time,  the 
contractors  should  forfeit  and  pay  to  the 
town  the  sum  of  $500,  and,  as  an  earnest  of 
good  faith,  should  deposit  with  the  town 
council  a  good  and  sufl[icient  bond  in  the 
sum  of  $500,  conditioned  that  they  would 
comply  with  such  stipulation.  Held,  that 
the  sum  fixed  was  intended  as  compensation 
for  breach  of  the  contract,  and  that  it  was 
a  liq^uidiited  damage,  and  not  a  penalty. 
AVAv«  V.  Jottesboro,  57  Ark.  168,  20  5.  W. 
Rep.  1093.— Reviewing  Indianola  v.  Gulf, 
W.  T.  &  P.  R.  Co.,  56  Tex.  594. 

A  construction  contract  provided  that  fif- 
teen per  cent,  of  the  monthly  estimates 
should  be  retained  until  the  completion  of 
the  work ;  and  further  provided  that  if  the 
work  did  not  progress  satisfactorily,  ^he 
chief  engineer  might  terminate  the  con- 
tract, "and  every  claim  and  part  thereof 
shall  become  null  and  void,  and  the  unpaid 
part  of  the  balance  of  the  work  shall  be  for- 
feited by  the  said  parties  of  the  first  part  to 
the  use  of  said  company,  in  the  nature  of 
liquidated  damages."  At  the  time  that  the 
contract  was  discontinued  the  company 
had  retained  the  fifteen  per  cent.,  and  owed 
in  addition  thereto  a  certain  amount  of  the 
monthly  estimates.  Held,  that  such  amount, 
as  well  as  the  fifteen  per  cent.,  was  included 
in  the  forfeiture.  Geiger  v.  Western  Md, 
R.  Co.,  41  Md.  4.— Quoted  in  Pennsyl- 
vania R.  Co,  7>.  Rcichert,  10  Am.  &  Eng.  R. 
Cas.  439,  58  Md.  261. 
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2.  Rights,  Duties,  and  Liabilities  of 
Contractors. 

3(i..     Compensation,     generally.— 

Wliere  one  contracts  to  complete  for 
a  company  a  tunnel  which  a  former  con- 
tractor had  undertaken  but  abandoned, 
and  takes  upon  himself  the  performance  of 
the  contract  made  with  such  former  con- 
tractor, erroneous  excavations  made  by  the 
former  contractor  in  his  headings  out  of  the 
true  line  cannot,  in  the  account  between 
the  company  and  the  new  contractor,  be  es- 
timated for  the  benefit  of  the  latter.  Sey- 
mour V.  Long  Dock  Co.,  20  N.  J.  Eg.  396. 

The  engineer  having  the  right  under  the 
contract  to  stop  the  work,  if  the  means  for 
carrying  it  on  should  fail,  and  having  in- 
formed the  contractor  that  tlie  work  must 
be  stopped  unless  he  would  receive  his 
monthly  payments  in  orders  which  were  at 
a  discount,  and  the  contractor  having  con- 
sented to  receive  them,  he  is  not  entitled  to 
recover  for  the  amount  of  the  depreciation 
of  said  orders.  Kidwell  v.  Baltimore  Sf  O. 
R.  Co.,  1 1  Gratt.  ( Va.)  676. 

A  contract  provided  that  an  estimate 
should  be  made  on  the  first  of  every  month, 
of  the  value  of  the  work,  and  90  per  cent, 
thereof  paid  to  the  contractor,  smd  that 
upon  the  completion  of  the  entire  work  a 
final  estimate  should  be  made,  and  the  bal- 
ance then  appearing  due  sliould  be  paid  to 
tlie  contractor.  M.  abandoned  the  work  in 
the  middle  of  a  month.  HM,  that  M.  had 
earned  nothing  for  the  previous  part  of  the 
month,  and  that  the  reserved  estimates 
never  became  a  debt  which  could  be  at- 
tiirhed.  Strauss  v.  Chesapeake  &*  0.  R.  Co., 
7  JV.  Va.  368. —  Revikwing  Baltimore  &  O. 
R.  Co.  V.  Gallahue,  14  Gratt.  (Va.)  563; 
Hennessey  v.  Farrell,  4  Cush.  (Mass.)  267. 

The  action  was  brought  to  recover  the 
value  of  work  done  by  the  plaintiff  in  grad- 
iiif^  a  railroad,  in  pursuance  of  a  contract 
witii  the  defendant.  By  the  terms  of  the 
contract  the  road  was  to  be  constructed 
according  to  a  general  route  and  profile, 
suliject  to  such  variations  as  the  chief  of 
tlie  road  might  direct.  The  plaintiff  was  to 
receive  a  fixed  price  for  the  work,  whether 
the  variations  ordered  by  the  engineer 
should  make  the  work  heavier  or  lighter. 
During  the  progress  of  the  work  the  plain- 
tiff entered  into  a  secret  arrangement  with 
the  engineer  to  give  the  latter  a  share  of  the 
profits  of  the  contract  if  he  would,  without 


impairing  the  character  of  the  road  or  doing 
anything  to  the  disadvantage  of  the  railroad 
company,  make  such  variations,  whenever 
possible,  as  would  make  the  work  less  ex- 
pensive. The  engineer  made  certain  varia- 
tions and  received  a  percentage  of  the  plain- 
tiff's profits.  The  clianges  made  by  the 
engineer  were,  however,  all  submitted  to 
and  approved  by  the  railroad  company. 
Neltl,  that  the  arrangement  with  the  en- 
gineer, conceding  it  to  have  been  improper, 
did  not  prevent  the  plaintiff  from  recovering 
the  reasonable  value  of  his  work.  Cox  v. 
McLaughlin,  76  Cal.  60,  18  Pac.  Rep.  100; 
former  appeals,  44  Cal.  18,  47  Cal,  89,  54 
Cal.  605,  52  Cal.  590,  63  Cal.  196. 

A  contract  for  grading  a  railway  provided 
that  the  company  might  relocate  its  road 
and  change  the  grade  line  if  deemed  expedi- 
ent; that  whether  the  work  became  greater 
or  less  by  any  change  that  might  be  made, 
the  contractors  should  be  paid  only  for  the 
actual  work  done.  The  work  was  divided 
into  sections  so  as  to  make  the  excavation 
and  embankment  in  each  as  nearly  equal  as 
possible.  The  line  was  changed  after  the 
contract  was  made,  so  that  a  certain  number 
of  feet,  consisting  of  excavation,  were  in- 
cluded in  a  section  wherein  they  were  only 
paid  for  embankment.  Held,  that  plaintiff, 
having  been  once  paid  for  his  work,  could 
not  demand  payment  upon  a  sectional  divi- 
sion which  would  give  him  more.  Fish  v. 
IVolfe,  50  /o7va  636. 

Under  a  contract  to  do  certain  work  for  a 
railroad  company,  part  payment  therefor  to 
be  received  in  the  bonds  of  the  company, 
the  contractors  sued  and  recovered  for  a 
breach  of  the  contract  and  for  extra  work 
performed,  //eld,  that  the  fact  that  either 
of  the  contractors  had  private  means  sulTi- 
cient  to  carry  out  the  contract,  although  not 
paid  promptly  by  the  company  according  to 
contract,  would  not  release  the  latter  from 
liability.  Orange,  A.  6-  JII.  R.  Co.  v.  Rla- 
cide,  35  Afd.  315. 

37.  Extra  pay.— Where  a  party  con- 
tracts to  lay  the  iron  on  a  certain  number 
of  miles  of  a  railroad  track,  and  is  bound  to 
complete  the  same  before  the  ground  should 
freeze,  and  the  company  is  bound  to  furnish 
the  iron  and  materials  for  that  purpose,  a 
failure  of  the  company  to  furnish  the  iron 
necessary  to  complete  the  work  before  the 
freezing  of  the  ground  will  authorize  the 
contractor  to  abandon  the  contract  and  re- 
fuse to  proceed  further  with  it.     But  if  he 
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afterwards,  on  being  furnished  with  material, 
proceeds  and  completes  the  worit  without 
any  new  contract,  it  will  be  presumed  that 
he  proceeded  under  the  original  contract, 
and  that  will  furnish  the  measure  of  his 
compensation  ;  and  he  cannot  recover  extra 
pay  by  showing  the  work  was  worth  more 
on  account  of  the  state  of  the  weather  or 
because  the  ground  was  frozen.  IVestern 
Union  Ji.  Co.  v.  Smith,  75  III.  496.— DIS- 
TINGUISHED IN  Louisville  &  N.  R.  Co.  v. 
Holierbach,  24  Am.  &  Eng.  R.  Cas.  340,  105 
Ind.  137. 

38.  Conclusiveness  of  settlements 
with  company.  —  Monthly  settlements 
made  between  the  contractors  and  company 
under  a  contract  for  the  construction  of  a 
railroad — heLt,  not  to  be  conclusive  as  final 
settlements  between  the  parties.  Ford  v. 
S/.  Louis,  A'.  6-  A',  ff.  A'.  Co.,  54  fowa 
723.  7  A^.  IV.  Rep.  1 26. 

A  contractor  excavating  a  tunnel,  during 
the  progress  of  the  work  claimed  additional 
compensation  because  of  the  inadequacy  of 
the  contract  prices ;  also  damages  sustained 
by  him  in  consequence  of  alleged  delinquen- 
cies of  the  company  in  not  furnishing  cars 
to  remove  material  and  omitting  to  free  the 
tunnel  of  water.  The  company  added  $27,- 
500  to  the  schedule  prices  in  consideration 
that  the  contractor  would  release  and  dis- 
charge the  company  from  all  claim  to  dam- 
age by  reason  of  any  non-performance  by 
the  company,  and  the  contractor  thereupon 
executed  such  release.  Held,  that  the  al- 
lowance by  the  company  was  not  a  settle- 
ment of  the  accounts  which  then  existed 
between  the  company  and  the  contractor, 
but  left  the  question  as  to  the  amount  of 
work  to  be  settled  by  a  subsequent  account. 
By  such  allowance  the  contractor, was  sim- 
ply estopped  from  setting  up  any  claim  for 
damages  prior  to  the  date  of  the  release. 
Stjmour  V.  Long  Dock  Co. ,  20  N.  J.  Eg.  396. 

3W.  The  contractor's  bond.— K.  ex- 
ecuted a  bond,  with  tiie  other  defendants 
as  sureties,  for  the  performance  of  a  contract 
to  build  a  section  of  a  railway.  The  con- 
tract obligated  K.  to  pay  all  just  claims 
against  him  or  against  any  subcontractor, 
for  materials,  services,  and  labor  used  by  him 
in  the  construction  of  the  road.  Held,  that 
an  action  might  be  maintained  on  the  bond 
by  one  holding  claims  for  services  and 
materials  furnished  to  and  used  by  the  con- 
tractor in  performing  the  work  specified  in 
tlie  contract.     Wells  v.  Kavanagh,  70  Ivwa 


519,  30  A^.  W.  Rep.  871.— Following  Jor- 
dan V.  Kavanagh,  63  Iowa  152. 

A  surety  in  a  contractor's  bond  is  not 
bound  by  the  admissions  of  the  principal 
that  certain  claims  are  such  as  were  intend- 
ed to  be  secured  by  the  bond.  Wells  v. 
Kavanagh,  70  Iowa  519,  30  A^.  W.  Rep.  871. 

Under  the  Kansas  act  of  March  i,  1872, 
entitled  "  An  act  to  protect  laborers,  me- 
chanics, and  others  in  the  construction  of 
railroads,"  and  requiring  railroad  companies 
to  take  bonds  from  their  contractors  to 
secure  payment  of  laborers,  mechanics,  and 
material-men,  and  giving  a  right  of  action 
on  such  bonds  to  persons  holding  claims 
agai'ist  such  contractors,  the  railroad  com- 
pany is  to  be  deemed  the  obligee  in  such 
bond ;  and  a  bond  given  under  the  statute 
is  not  vitiated  by  a  provision  that  the  con- 
tractors will  save  the  company  harmless 
from  all  "  trouble,  damage,  costs,  suits,  and 
judgments."  Atchison,  T.  &»  S.  F,  R.  Co. 
V.  Cuthbert,  \\  Kan.  212. 

The  liability  of  the  obligors  on  the  bond 
given  by  a  contractor  with  a  railroad  com- 
pany for  the  construction  of  its  road,  under 
section  35,  c.  84,  Comp.  Laws  1879,  p.  785 
(Laws  1872,  p.  286),  does  not  extend  to  an 
account  for  provisions  furnished  to  the 
laborers  employed  by  a  subcontractor  upon 
the  order  of  such  subcontractor.  Such  an 
account  is  not  for  provisions  supplied  to  the 
contractor  within  the  terms  of  the  statute. 
Wells  v.  Mehl,  25  Kan.  205. — Reconciling 
Kent  V.  New  York  C.  R.Co.,  12  N.  Y.  628; 
Mundt  V.  Sheboygan  &  F.  du  L.  R.  Co.,  31 
Wis.  451;  Redmond  v.  Galena  &  S.  W. 
R.  Co.,  39  Wis.  426;  Peters  v.  St.  Louis  tSc 
I.  M.  R.  Co.,  24  Mo.  586.— Followed  in  St. 
Louis,  K.  &  A.  R.  Co.  v.  Cobb,  25  Kan.  388. 

Under  Kan.  Comp.  L.  1879,  p.  785,  ch. 
136,  requiring  the  company  to  take  a  bond 
from  its  contractors  or  be  liable  for  their 
debts,  proof  that  a  bridge  builder  was  paid 
by  a  railroad  company  for  work  on  a  bridge, 
payments  being  made  upon  estimates  of  the 
company's  agents  as  the  work  progressed, 
is  sufficient  to  support  a  finding  that  such 
bridge  builder  was  a  "contractor."  The 
removal  of  an  old  bridge  and  the  substitu- 
tion of  a  new  one  is  a  "construction  "  of  a 
"part"  of  the  company's  road  within  the 
statute.  Atchison,  T.  &>  S.  F.  R.  Co.  v. 
McConnell,  25  K'an.  370. 

Where  a  bond  is  given  by  the  contractor, 
under  the  Kansas  statute,  and  goods  are 
furnished  by  a  merchant,  in  payment  pro 
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ianto  of  the  wages  of  the  laborers  construct- 
ing the  railroad,  under  an  agreement  with  a 
sub-subcontractor  and  upon  his  orders,  and 
such  goods  are  not  intended  to  be  and  are 
not  used  in  the  construction  of  the  railroad, 
the  sureties  on  the  bond  of  tlie  contractor 
are  not  liable  to  the  merchant  for  the  pur- 
chase price  of  such  goods.  Parkinson  v. 
Alexander,  yj  Kan.  iio,  14  Pac.  Rep.  466. 

H.  tendered  an  offer  for  the  construction 
of  a  line  of  railway  and  his  offer  was  con- 
ditionally accepted.  At  the  same  time  H. 
executed  a  bond  reciting  the  fact  of  the 
tender  and  conditioned,  within  four  days, 
to  provide  two  acceptable  sureties  and  de- 
posit 5  per  cent,  of  the  amount  of  his  ten- 
der in  the  Bank  of  Montreal,  and  also  to 
execute  all  necessary  agreements  for  the 
commencement  and  completion  of  the  work 
by  specified  dates  and  the  prosecution 
thereof  until  completed.  Tiiese  conditions 
were  not  performed  and  the  contract  was 
eventually  given  to  other  persons.  In  an 
action  against  H.  on  the  bond — held,  that 
the  agreement  made  by  the  bond  was  uni- 
lateral ;  that  the  railway  company  was  un- 
der no  obligation  to  accept  the  sureties 
offered  or  to  give  H.  the  contract ;  that  the 
bond  and  the  agreement  for  the  construc- 
tion of  the  work  were  to  be  contempora- 
neous acts,  and  as  no  such  agreement  was 
entered  into,  H.  was  not  liable  on  the  bond. 
Brantford,  W.  &*  L.  E.  R.  Co.  v.  Huffman, 
19  Can.  Sup.  Ct.  336 ;  affirming  18  Ont.  App. 
415- 

40.  Rifirht  to  sublet  the  work. — 
A  contract  provided  that  no  subcontract 
should  be  made  without  the  written  appro- 
bation of  the  engineer  and  of  the  party  giv- 
ing out  the  contract,  under  penalty  of  for- 
feiture of  the  work  so  sublet.  Held,  that  a 
subletting  of  a  portion  of  the  work  pre- 
vious to  the  execution  of  the  contract,  and 
which  had  been  acquiesced  in  by  all  the 
parties,  did  not  work  a  forfeiture  under  this 
provision.  Lauman  v.  Young,  31  Pa,  St. 
306. 

In  a  contract  for  the  performance  of 
work  and  labor  in  the  construction  of  a 
railroad,  a  provision  against  the  subletting 
of  any  part  of  the  work  without  the  written 
consent  of  the  chief  engineer  is  intended 
for  the  benefit  of  the  railroad  company  and 
may  be  waived  by  it ;  and  proof  of  the  facts 
that  the  engineer  knew  portions  of  the 
work  were  sublet,  directed  the  subcon- 
tractors when    and    where    to  work,  and 


made  estimates  of  their  work  for  the  chief 
contractor,  and  that  the  president  of  the 
company,  having  knowledge  of  these  facts, 
made  no  objection,  is  competent  evidence 
to  establish  a  waiver.  Danforth  v.  Tennes- 
see &*  C.  R.  Co.,  93  Ala.  614,  II  So.  Rep.  60. 

A  contract  for  grading  a  railroad  pro- 
vided that  the  contractors  should  receive 
in  payment  the  wages  for  actual  labor  of 
men  and  teams  in  performance  of  the  work, 
at  prices  to  be  approved  by  the  chief  en- 
gineer, with  ten  per  cent,  additional  as  com- 
pensation to  themselves.  Held,  that  they 
might  properly  sublet  the  work  with  the 
approval  of  the  chief  engineer,  and  were 
entitled  to  recover  their  percentage  com- 
puted upon  the  amount  paid  the  subcon- 
tractors, such  amount  being  the  wages  paid 
them  for  the  performance  of  the  work  as 
contemplated  in  the  contract.  Ford  v.  St. 
Louis,  K.  6-  N.  W.  R.  Co.,  54  /owa  723,  7  JV. 
IV.  Rep.  126. 

41.  Kig:Iit  to  abnndou  work  and 
recover  for  part  iierforined. — If  a  party 
who  contracts  to  grade  a  railroad  is  pre- 
vented by  the  party  with  whom  he  con- 
tracts from  completing  his  whole  contract, 
he  is  justified  in  abandoning  it  and  may 
claim  to  be  paid  a  fair  compensation  for  the 
work  performed.  Cox  v.  Western  Pac.  R. 
Co.,  47  Cal.  87. 

The  conduct  which  will  justify  a  party  in 
abandoning  a  contract  and  entitle  him  to 
recover,  not  only  for  the  work  he  has  done, 
but  for  the  profits  he  can  prove  he  would 
have  made  had  the  contract  gone  on,  must 
be  such  as  in  effect  prevents  the  perform- 
ance of  the  contract ;  the  acts  for  which  the 
abandonment  is  made  must  be  such  as  in- 
dicate an  intention  not  to  fulfil  and  such  as 
affect  the  very  substance  of  the  contract  ; 
and  further,  it  should  appear  that  such  nets 
are  deliberately  done  and  are  not  the  result 
of  something  inadvertently  overlooked. 
Speculative  and  fanciful  profits  cannot  be 
recovered,  but  profits  which  it  is  proven  the 
parly  would  have  made  are  in  such  case 
recoverable.  Lake  Shore  &^  M.  S.  R.  Co.  v. 
Richards,  40  ///.  App.  560.  —  Quoting 
Toledo,  W.  &  W.  R.  Co.  v.  Jacksonville 
Depot  BIdg.  Co.,  63  III.  308;  Leopold  v. 
Salkey,  89  111.  412. 

Where  a  party  undertakes  to  do  the  grad- 
ing on  a  railroad  and  gives  a  bond  for  the 
faithful  performance  on  his  part,  lie  is  en- 
titled to  receive  the  compensation  provided 
for  in  the  contract,  at  the  times  and  in  the 
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manner  therein  provided  for ;  and  those 
with  whf)m  the  contract  was  entered  into 
have  no  right  to  withhold  any  part  thereof 
for  the  purpose  of  paying  the  hands  or  sub- 
contractors on  such  work ;  and  if  they  do 
so  tlie  contractor  has  the  right  to  abandon 
tile  contract  and  sue  for  and  recover  com- 
penscition  for  damages.  Dobbins  v.  Higgins, 
78  III.  440. 

Continued  and  repeated  defaults  in  pay- 
ment, according  to  the  provisions  of  a 
contract,  will  justify  the  contractors  in 
abandoning  the  work  before  its  completion, 
and  entitle  them  to  recover  as  damages 
what  the  uncompleted  portion  of  the  work 
would  amount  to,  at  tiie  contract  price,  be- 
yond the  cost  to  them  of  completing  it. 
Grand  Rapids  »S-  B.  C.  li.  Co,  v.  Van  Densen, 
29  Mich.  43 1 . 

But  failure  to  pay  monthly,  as  agreed, 
would  not  of  itself,  and  in  the  absence  of 
any  showing  that  any  delay  was  authorized 
by  the  company,  entitle  the  contractors  to 
recover  extra  compensation  for  the  labor 
J  crformed  on  account  of  the  delay  occa- 
sioned by  such  default  in  payment,  and  the 
consequent  increased  cost  of  the  work. 
Grand  Rapids  <S-  B.  C.  R.  Co.  v.  Van 
Dfiisen,  29  Mich.  431. 

Where  work  is  done  in  constructing  a 
railroad,  under  a  contract  which  provides 
for  payment  by  instalments  at  stated 
periods,  and  the  payments  are  not  made, 
the  contractor  may  quit  the  work,  and  he 
will  then  be  entitled  to  recover  for  all  that 
he  has  done  at  the  contract  rates  ;  and  this 
notwithstanding  the  contract  provides  in 
express  terms  that  the  work  shall  be 
steadily  prosecuted,  without  intermission, 
to  final  completion.  Bean  v.  Miller,  69 
Mo.  384. 

A  railroad  company  was  to  pay  its  con- 
tractors at  stated  times  as  the  work  pro- 
gressed. During  the  progress  of  the  work 
the  company  refused  to  pay  a  certain  in- 
stalment, then  due,  unless  the  contractors 
agreed  to  pay  out  the  money  under  the 
direction  of  the  company,  which  the  con- 
tractors refused  to  do,  and  abandoned  the 
work.  Held,  that  the  contractors  were  en- 
titled to  recover  for  the  work  already  done, 
but  could  not  recover  damages  lor  the 
profits  they  would  have  made  in  the  future 
if  the  work  had  been  completed,  as  the 
breach  of  the  company  did  not  deny  the 
right  to  complete  the  work ;  and  the  finan- 
cial condition  and  standing  of  the  parties 


could  not  afTect  their  rights.  Moore  v. 
Taylor,  5  N.   V.  S.  R.  202.  42  Hun  45,  651. 

A  railroad  company  made  a  breach  of  a 
construction  contract,  and  the  contractors 
ceased  work.  A  part  of  the  work  had  been 
sublet,  and  workmen  employed  by  the  sub- 
contractors, who  were  unpaid,  filed  liens 
against  the  company  for  work  done  and  ma- 
terials furnished.  With  the  consent  of  the 
subcontractors  the  company  paid  off  these 
claims  and  took  an  assignment  of  them  to 
itself.  Nc/d,  that  such  claims  could  be  set 
off  in  a  suit  by  the  contractors  against  the 
company  for  money  earned  and  unpaid  at 
the  time  the  work  was  discontinued.  Moore 
V.  Taylor,  5  A'.  Y.  S.  R.  202,  42  //««  45,651. 

42.  Kight8  of  contractor's  ns- 
sifjriiec. — The  assignment  of  a  contract  to 
construct  a  railroad,  without  consideration 
from  the  assignee,  but  made  to  facilitate  the 
completion  of  the  contract,  and  to  secure 
at  the  earliest  moment  the  entire  sum  to  be 
paid  under  it,  for  the  benefit  of  the  assign- 
or's creditors,  is  not  fraudulent  and  void. 
But  if  the  assignment  were  intended  to 
hinder  and  delay  the  creditors  of  the  as- 
signor, and  therefore  fraudulent,  the  as- 
signee, being  a  party  to  the  intent,  may  not 
complain  in  equity,  after  the  money  payable 
under  the  contract  has  been  paid  over,  on 
completion,  according  to  the  terms  of  the 
assignment.  Ahl's  Appeal,  129  Pa.  St.  49, 
18  Ail.  Rep.  475,  477. 

A  railroad  contractor  assigned  or  sublet 
a  part  of  the  work,  with  a  provision  in  the 
contract  that  he  "should  have  the  same 
control  over  the  execution  of  the  work,  sale 
of  the  slock,  etc.,  as  if  the  contract  had 
never  been  executed."  Held,  that  the  con- 
tractor was  thereby  constituted  the  attor- 
ney-in-fact of  the  subcontractor,  and  that 
the  latter  could  not  question  his  authority, 
except  on  the  ground  of  a  want  of  good 
faith.     McReynolds's  Appeal,  66  Pa.  St.  102. 

Contractors  agreed  with  S.  that  if  he 
would  indorse  their  notes  to  a  bank  to  the 
amount  of  $10,000  they  would  give  an  as- 
signment to  the  bank  of  all  money  to  be 
payable  to  them  from  a  railway  company  on 
contracts  made  and  to  be  made  with  the 
railway  company  to  secure  the  notes.  They 
also  agreed  with  the  bank  that,  in  consider- 
ation of  an  advance  to  them  of  the  money 
upon  their  notes  indorsed  by  S.,  they 
would  assign  to  the  bank  the  moneys,  and 
give  the  bank  manager  a  power  of  attorney 
to  collect  from  the   railway  company  the 
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said  moneys.  Held,  that  this  transaction 
amounted  to  an  equitable  assignment  to 
the  bank  of  the  moneys  in  question  as  to 
existing  and  future  contracts.  Molsons 
Bank  v.  Carscaden,  8  Man.  451. 

43.  Remedy  for  breach  by  com- 
pany.— If  the  company  annulled  the  con- 
tract merely  for  the  purpose  of  having  the 
work  done  clieaper.  or  for  the  purpose  of 
oppressing  and  injuring  the  contractor,  he 
was  entitled  to  recover  damages  for  any  loss 
of  profit  lie  might  have  sustained ;  and  of 
the  reasons  which  influenced  the  company 
the  jury  were  to  be  judges.  Philadelphia, 
W.  ^  B.  R.  Co.  V.  Hffivard,  13  How.  {U.  S.) 
307.— Quoted  in  Myers  v.  New  York  &  C. 
R.  Co.,  2  Curt,  (U.  S.)  28  ;  South  &  N.  Ala. 
R.  Co.  V.  McLendon,  63  Ala.  266 ;  Black 
River  Lumber  Co.  v.  Warner,  93  Mo.  374; 
Smith  V.  O'Donnell,  8  Lea  (Tenn.)  468. 

When  a  railroad  company  enters  into  a 
construction  contract  witli  the  understand- 
ing that  it  may  discontinue  the  work  if  the 
enterprise  should  prove  unprofitable,  and 
that  the  contractor's  claim  shall  depend 
upon  the  company  being  in  funds,  the  con- 
tractor cannot  insist  that  the  work  shall  go 
on,  in  the  face  of  absolute  failure,  in  order 
that  the  company  may  have  funds  with 
which  to  pay  him.  Zimmerv.  Brooklyn  Suh- 
A',  Co.,  2^  N.  V.  S.  A\  974,  53  Hun  637,  23 
A6i.  N.  Cas.  382.  6  N.  Y.  Sufip.  316. 

After  the  commencement  of  a  work  its 
progress  was  delayed  by  the  failure  on  the 
part  of  the  company  to  secure  the  right  of 
way,  and  by  the  inability  of  the  company  to 
pay  the  monthly  estimates  according  to  the 
terms  of  the  contract.  The  work  was 
afterwards  actively  resumed,  and  no  claim 
was  then  made  by  the  contractors  on  ac- 
count of  any  supposed  breaches  by  the 
company.  Held,  that  there  was  no  ground 
uoon  which  their  assignees  in  bankruptcy 
could  maintain  a  claim  for  damages  on 
account  of  breach  >s  of  the  contract  by  the 
company.  Geiger  v.  Western  Aid.  A'.  Co., 
41  Md.  4. 

In  such  case  evidence  was  inadmissible 
to  show  that  the  new  parties  to  whom  the 
work  was  allotted,  after  the  annulment,  pro- 
ceeded with  no  more  expedition  than  the 
old  contractors.  Geiger  v.  Western  Md.  A'. 
Co.,  41  Md.  4. 

44.  Remedy  for  delay  caused  by 
company.  —  Where,  in  the  progress  of 
work,  the  contractor  was  stopped  by  an  in- 
junction issued  by  a  court  of  chancery,  he 


was  not  entitled  to  recover  damages  for  the 
delay  occasioned  by  it,  unless  the  jury 
should  find  that  the  company  did  not  use 
reasonable  diligence  to  obtain  a  dissolution 
of  the  injunction.  Philadelphia,  W.  «S^•  B. 
A".     Co.    V.    Hffivard,     13    How.    (U.    S.) 

307. 

A  provision  in  a  contract  for  the  con- 
struction of  a  railroad,  that  at  the  comple- 
tion of  the  work  the  balance  due  shall  he 
paid  the  contractor  on  his  giving  a  receipt 
in  full  and  rendering  clear  receipts  to  the 
company  from  all  subcontractors,  discharg- 
ing the  company  from  all  liability  to  them, 
exempts  the  company  from  all  liability  to  a 
contractor  for  damages  recoverable  against 
him  by  a  subcontractor,  ior  breach  of  the 
subcontract,  consisting  in  the  delay  of  the 
company  to  have  the  road  surveyed. 
O'Connor  v.  Smith,  84  Tex.  2yi,  19  S.  W. 
Rep.  168. 

The  fact  that  on  the  completion  of  the 
work  the  contractor  is  paid,  on  the  giving 
of  a  bond  to  hold  harmless  the  company 
from  all  suits  or  claims  for  work  or  mate- 
rial, or  for  damages  done  in  construction  of 
the  road,  in  no  way  affects  the  contract  as 
regards  the  claim  of  the  subcontractor  for 
damages  for  a  delay.  O'Connor  v.  Smith,  84 
Te.v.  232,  19  S.   W.  Rep.  168. 

During  tne  progress  of  a  contractor's 
work  for  a  railroad,  a  new  agreement  was 
made,  releasing  him  from  completing  his 
contract,  and  stipulating  for  what  matters 
compensation  should  be  made,  but  not  pro- 
viding for  any  damages  for  the  suspension 
of  work  during  the  existence  of  theorigiiiii 
contract.  Held,  that  it  was  not  error  for 
the  court,  after  affirming  the  point  of  de- 
fendants that  no  such  damages  could  be 
claimed,  to  add  that  the  question  was  not 
material,  because  of  the  supplemental  agree- 
ment ;  for  by  it  no  compensation  for  such  a 
cause  was  provided.  Memphis,  C.  &*  L.  R. 
Co.  V.   Wilcox,  48  Pa.  St.  161. 

Though  the  plaintiff  had  been  dismissed 
and  the  work  taken  oil  his  hands,  the  com- 
pany were  not  thereby  released  from  pay- 
ing for  the  work  he  had  done,  as  stipulated 
in  the  supplemental  agreement  what  it  was 
fairly  worth ;  nor  could  his  claim  be  re- 
stricted to  what  was  coming  to  him  under 
the  final  estimates  of  the  engineer ;  nor, 
after  their  agreement  to  pay.  could  the  com- 
pany claim  to  set  off  against  any  balance 
due  the  plaintiff  the  expense  and  loss  in- 
curred in  completing  his  unfinished  work. 
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Memphis,  C.  (&-  L.  K.  Co.  v.  Wilcox,  48  Pa. 
St.  161. 

A  construction  contract  provided  that 
certain  preliminary  woric  should  be  prepared 
by  the  employer.  The  contract  was  to  be 
completed  by  a  fixed  time.  The  contractor 
expended  money  in  preparing  for  the  exe- 
cution of  his  part  of  the  labor,  but  the  em- 
ployer negligently  failed  to  have  the  pre- 
liminary work  done  at  the  proper  time,  by 
reason  of  which  the  contractor  suffered 
damage.  He  gave  the  employer  due  notice 
that  the  delay  would  occasion  him  damage, 
for  which  he  should  hold  the  employer 
liable.  Held:  (i)  that  the  employer  could 
not,  by  negligently  failing  to  proceed  with 
his  part  of  the  work,  impose  upon  the  con- 
tractor the  election  between  the  burden  of 
carrying  the  material  prepared  until  it 
should  suit  the  employer  to  proceed,  or  of 
abandoning  his  contract;  (2)  that  the  con- 
tractor could  proceed  with  the  work  when 
the  employer's  part  thereof  had  been  com- 
pleted, and  recover  the  contract  price 
therefor,  together  with  damages  for  any 
direct  loss  which  he  had  suffered  by  reason 
of  the  defendant's  unreasonably  suspending 
the  work;  (3)  that  the  allowance  of  six  per 
cent,  interest  on  the  sum  which  the  con- 
tractor had  invested  during  the  time  which 
the  work  was  suspended  by  the  negligence 
of  the  employer  was  proper.  Louisville  &• 
N.  A\  Co.  v.  Hollerbach,  1:4  Am.  &*  Eng.  R. 
Cas.  340,  105  /ml.  137,  5  N.  E.  Kep.  28. 
—Distinguishing  Bush  v.  Chapman,  2 
Greene  (Iowa)  549 ;  Western  Union  R.  Co.  v. 
Smith,  75  III.  496;  Shaw  v.  Turnpike  Co., 
3  P.  &  W.  (Pa.)44S. 

45.  Uciiicdy  for  fraud.  —  Where  a 
railroad  bribes  the  officers  of  a  rival  road 
which  is  in  process  of  construction,  and  ob- 
tains control  of  the  road,  and  by  false  re- 
ports breaks  down  the  credit  of  a  contrac- 
tor and  secures  a  forfeiture  and  repeal  of  a 
state  land  grant,  and  secures  a  subsequent 
grant  to  itself  of  the  same  lands,  it  becomes 
liable  to  the  contractor  for  the  damages  he 
has  sustained,  and  the  land  so  obtained  may 
be  subjected  in  equity  to  payment  of  the 
damage.  Angle  v.  Chicago,  St.  P.,  M.  &* 
0.  A\  Co.,  151  (/.  S.  I,  14  Sup.  Ct.  Rep.  240. 

A  railroad  contractor  cannot  complain  of 
fraud  and  deceit  on  the  part  of  the  com- 
pany if,  after  he  knows,  or  ought  to  have 
known,  of  it,  he  enters  upon  the  work, 
accepts  pay  at  the  contract  prices,  and 
makes  new  engagement.')  and  agreements 


thereunder.  Such  conduct  amounts  to  an 
estoppel,  and  extends  to  all  who  come  under 
the  contractor.  Georgia  Pac.  R.  Co.  v. 
Brooks,  66  Miss.  583.  6  So.  Rep.  467. 

40.  Liability  for  injuries  to  prop- 
erty.— A  contractor  agreed  to  construct 
piers  for  a  railroad  bridge  over  a  navigable 
river,  and,  among  other  things,  was  to  main- 
tain buoys  with  lights  thereon  as  a  warning 
to  persons  navigating  the  river.  During 
the  progress  of  the  work  a  pier  became  sub- 
merged and  the  buoy  that  had  been  con- 
structed was  washed  away,  and  on  account 
of  the  absence  of  the  light  a  barge  was  run 
onto  the  pier  and  lost.  By  the  terms  of 
the  contract  the  person  doing  the  work  was 
an  independent  contractor.  Held,  that  the 
contractor  was  liable  for  a  loss  of  the  barge 
by  reason  of  a  failure  to  provide  the  neces- 
sary warning  signals  within  a  reasonable 
time  after  the  buoy  was  washed  away. 
Casement  v.  Brown,  148  U.  S.  615,  13  Sup. 
Ct.  Rep.  672. 

By  the  terms  of  a  constrnciion  contract, 
the  contractor,  who  was  charged  with  ouild- 
ing  piers  in  a  navigable  river,  was  required 
to  maintain  necessary  buoys  with  lights 
thereon  as  a  warning  to  persons  navigating 
the  river.  Held,  that  a  navigator  could  not 
be  charged  with  contributory  negligence 
for  running  on  a  submerged  pier  where  no 
light  or  warning  was  given.  Casement  v. 
Brown,  148  U.  S.  615,  13  Sup.  Ct.  Rep. 
672. 

47.  Liability  for  personal  fujuries 
caused  by  servants.— Contractors  with 
a  company  for  the  construction  of  a  railway 
are  liable  for  injuries  caused  by  negligence 
of  their  servants  in  running  their  train. 
Campbell  v.  McGregor,  29  New  Brun.  644. — 
Approving  Canada  Southern  R.  Co.  v. 
Phelps,  14  Can.  Sup.  Ct.  132;  Canada 
Atlantic  R.  Co.  v.  Moxley,  15  Can.  Sup.  Ct. 
145.  Dl-STINGUISHING  New  Brunswick  R. 
Co.  V.  Robinson,  1 1  Can.  Sup.  Ct.  688. 

The  Code  of  Tennessee,  §§  1166,  1167, 
touching  the  liability  of  railroads  for  failing 
to  observe  certain  precautions  in  running 
their  trains,  do  not  apply  to  railroad  con- 
tractors. Griggs  V.  Houston,  8  Am.  6r*  Eng. 
R.  Cas.  359,  104  U.  S.  553. 

Where  it  is  the  duty  of  contractors  for 
the  construction  of  a  railroad  to  keep  the 
crossings  in  safe  condition  for  public  use, 
and  a  verdict  against  both  the  company  and 
the  contractor  is  returned  for  failure  to  do 
so,  a  verdict  over  against  the  contractors 
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'  ••  the  amount  for  which  the  railroad  com- 
y  is  primarily  liable  is  properly  rendered 
ac  the  request  of  the  railroad  company. 
J)a/las  &*  G.  K.  Co.  v.  Abie,  37  Am.  &•  Eng. 
R,  Cas.  453,  72  Tex.  150.  9  .S".  IV.  Rep.  871. 
Where  contractors  leave  a  crossing  in 
such  a  condition  as  to  injure  a  person  trav- 
eling on  the  highway,  they  are  liable  over 
to  the  railroad  company,  whether  they  be 
rc'jarded  as  independent  contractors  or  not. 
Dallas  &*  G.  R.  Co.  v.  Able,  yj  Am.  &* 
En^.  R.  Cas.  453,  72  Tex.  1 50,  9  S.   IV.  Rep. 

871. 

A  contract  between  a  company  and  a 
builder  for  the  extension  of  a  platform  con- 
tained a  provision  that  the  contractor 
would  indemnify  the  company  "  for  any 
'lainages  arising  from  injuries  sustained  by 

ichanics,  laborers,  or  other  persons,  by 
on  of  accidents  or  otherwise."  HeM, 
t  such  indemnity  provision  did  not  cover 
damages  caused  by  the  company's  engine 
iiilling  one  of  the  contractor's  employes. 
Manhattan  R.  Co.  v.  Cornell,  7  Al.  V.  Supp. 
SS7,27  N.  v.  S.  R.  300,  54  Nun  292. 

48.  Liability  to  company  for  over- 
payments, advances,  etc.— Where  a 
railroad  company  advances  money  to  a  sub- 
contractor, the  contractor  is  only  charge- 
able therewith  so  far  as  authorized  by  him. 
Mineral  Point  R.  Co.  v.  Keep,  22  ///.  9. 

Although  a  railway  company's  engineers, 
in  collusion  with  a  subcontractoi*,  certify 
that  certain  work  is  done  according  to 
specifications,  yet  if  it  proves  not  to  have 
been  so  done,  the  company  may  maintain 
an  action  against  the  contractor,  but  the 
fraud  of  the  engineer  may  be  considered  in 
regard  to  the  question  of  damages.  South 
Eastern  R.  Co.  v.  Walton,  2  E.  &*  F.  457. 

4t>.  Liability  to  company  on  aban- 
donment of  road.— A  railroad  contractor 
agreed  with  the  company  to  construct  and 
equip  its  entire  road  for  $1,600,000,  of  which 
$250,000  was  to  be  paid  in  cash  and  casii  as- 
sets, and  the  balance  In  the  bonds  and  stock 
of  the  company,  the  price  named  being 
more  than  twice  the  cash  value  of  the  work. 
The  contract  provided  that  payment  should 
be  made  on  monthly  estimates,  and  in  such 
of  the  said  descriptions  of  payment  as  the 
contractor  deemed  would  best  subserve  his 
purpose  in  doing  the  work ;  but  the  con- 
tract fixed  no  time  for  the  completion  of 
tile  work.  It  also  provided  that  both  the 
parties  should  aid  in  converting  said  assets, 
bonds,  and  stock  into  means  for  carrying 


on  the  work,  and  that  the  contractor  need 
not  carry  it  on  faster  than  such  means 
would  serve.  The  contractor  performed 
work  under  the  contract  to  the  nominal 
amount  of  $117,000,  which,  at  his  request, 
was  mostly  paid  him  in  the  cash  assets,  and 
then,  the  ;harter  of  the  company  having  ex- 
pired by  its  uwn  limitation,  the  work  was 
suspended  by  mutual  consent  and  the  road 
abandoned,  its  bonds  and  stock  thus  becom- 
ing worthless.  Held,  that  the  contractor  is 
bound  to  account  to  the  company  for  all 
actual  profits  realized  from  the  work.  Four 
Mile  Valley  R.  Co.  \.  Bailey,  18  Ohio  St.  208. 

50.  Liability  to  laborers.- The  fact 
alone  that  a  man  Is  a  contractor  on  a  par- 
ticular section  of  a  railrouij  does  not  render 
him  primarily  liable  for  the  board  of  hands 
employed  to  work  on  it ;  especially  if  there 
is  evidence  of  a  subletting  by  him.  Cahill 
V.  Ragan,  20  Mo.  451. 

A  firm  or  partnership  composed  of  private 
persons,  not  being  a  railroad  corporation  or 
a  de  facto  railroad  corporation,  having  a 
subcontract  to  construct  a  part  of  the  road 
of  a  railroad  corporation  organized  under 
the  laws  of  this  state,  and  operating  cars 
and  trains  on  the  road  in  the  prosecution 
of  their  work,  and  having  servants  and 
employes  at  work  upon  the  road  and  in 
charge  of  their  trains,  are  not  within  the 
statute  enlarging  tlie  liability  of  the  master 
to  a  servant  injured  by  the  negligence  of  a 
fellow-servant  (ch.  93,  Laws  of  1874,  Gen. 
St.  1889,  p.  1251).  Beeson  v.  Busenbark,  ^ 
Am.  <3«»  Eng.  R.  Cas.  584,  44  /Can.  669,  25 
Eac.  Rep.  48. — DISTINGUISHING  Missouri 
Pac.  R.  (.;o.  V.  Haley,  25  Kan.  35;  Missouri 
Pac.  R.  Co.  V.  Mackey,  33  Kan.  298;  Buck- 
lew  V.  Central  Iowa  R.  Co.,  64  Iowa  603, 
21  N.  W.  Rep.  103. — Distinguished  in 
Hornsby  v.  Eddy,  56  Fed.  Rep.  461. 

C.  &  Co.  were  contractors  to  grade  the 
roadbed  of  a  certain  railway,  and  sublet  a 
portion  of  the  contract  to  one  D.  D.  was 
insolvent,  and  had  taken  the  contract  for 
less  than  the  amount  required  to  grade  the 
same.  C.  &  Co.,  finding  the  amount  due 
for  labor  exceeded  the  estimates,  and  to 
prevent  the  filing  of  liens  agamst  the  rail- 
way, which  they  had  agreed  to  prevent,  de- 
manded and  obtained  from  D.  the  pay-rolls, 
and  undertook  to  pay  the  hands  employed 
by  D.  One  B,  D.,  having  rendered  services 
for  D.  as  foreman  on  said  contract,  and 
with  his  team,  presented  his  account  for 
such  services  to  C.  &  Co.,  who  paid  only  in 
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part.  Held,  that  C.  &  Co.  were  liable  for 
sucli  services.  Carlile  v.  Dauchy,  26  Neb. 
337,41  N.  IV.  Hep.  II 19. 

The  prevention  of  filing  liens  for  services 
rendered  in  grading  the  railway  was  a  suf- 
ficient consideration  between  employes  of 
such  subcontractor,  in  grading  the  railway 
roadbed,  and  the  contractor,  who  had 
agreed  to  save  the  railway  company  harm- 
less from  such  liens.  Carlile  v.  Dauchy,  26 
Neb.  337,41  N.  IV.  Rep.  11 19. 

3.  Powers  of  the  Company's  Engineer, 
a.  In  General.     Estimates  and  Certificates. 

51.  The  authority  vested  in  the 
ciitfineer.'" — In  an  action  against  a  rail- 
road company  upon  a  contract  for  work 
upon  the  roadbed,  made  by  the  chief  engi- 
neer, it  must  be  shown  that  the  chief  engi- 
neer had  authority  to  bind  the  company. 
Lake  Erie  &*  \V.  R.  Co.  v.  Faught,  31  ///. 
App.  110. 

A  covenant  to  do  the  work  according  to 
a  certain  schedule,  which  schedule  men- 
tioned that  it  was  to  be  done  according  to 
the  directions  of  the  engineer,  bound  the 
company  to  pay  for  the  work,  which  was 
executed  according  to  such  directions, 
although  a  profile  was  departed  from  which 
was  made  out  before  the  contract  was 
entered  into.  Philadelphia,  W.  &*  B.  R. 
Co.  V.  Howard,  13  How.  {(/.  S.)  307. 

So  also,  where  the  contract  was  to  place 
the  waste  earth  where  ordered  by  the  engi- 
neer, it  was  the  duty  of  the  engineer  to  pro- 
vide a  convenient  place  ;  and  if  he  failed  to 
do  so,  the  other  party  was  entitled  to  dam- 
ages. Philadelphia,  IV.  &>  B,  R.  Co.  v. 
Ho^vard,  1 3  How.  ( U.  S.)  307. 

A  pn^vision  in  the  agreement  that,  if  the 
contractor  falls  to  employ  such  a  force  of 
workmen  as  the  company's  engineer  may 
deem  adequate  to  a  completion  of  the  work 
within  tiie  time  fixed,  the  latter  may  do  so 
and  cliarge  the  contractor  with  the  amount 
paid  in  wages,  must  be  given  a  reasonable 
construction ;  and  control  of  the  work  can- 
not be  taken  from  the  contractor  without 
suflicient  cause.  Louis7>ille,  E.  &*  St.  L.  R. 
Co.  V.  Donnegan,  34  Am.  &*  Eng.  R.  Cas.  1 16, 
III  /nd.  179,  9  IVest.  Rep.  641,  12  A'.  E. 
Rep.  isv 

In  such  case  there  is  an  implied  under- 

•  Coiislruclion  cuntract.  Authority  vested  in 
com|)any'8  rngineer,  see  note,  la  Am.  &  Eno. 
R.  Caf,  319. 


taking  on  the  part  of  the  railroad  company 
that  the  engineer  to  be  put  in  charge  shall 
be  competent,  honest,  and  reasonably  care- 
ful, and  that  he  will  not  make  delays,  caused 
by  his  wrongs,  a  pretext  for  taking  the 
work  out  of  tlie  control  of  the  contractor. 
Louisw'lle,  E.  <&*  St.  L.  R.  Co.  v.  Donnegan, 
34  Am.  &*  Eng.  R.  Cas.  116,  in  /nd.  179, 
9  IVest.  Rep.  6.\i,  12  N.  E.  Rep.  153. 

Where  the  work  which  the  contractor 
undertakes  to  do  is  to  be  performed  under 
the  direction  of  the  railroad  company's  en- 
gineer, who  is  clothed  witii  almost  absolute 
authority  as  to  the  manner  in  which  it 
shall  be  done,  the  contractor  is  entitled  to 
pay  for  piling  of  the  original  length  ordered 
by  the  engineer  and  subsequently  shortened 
at  his  direction,  notwithstanding  a  provision 
in  the  contract  that  tlie  contractor  is  to  be 
paid  for  the  lineal  feet  of  piling  actually 
used.  Louisville,  E.  <S»  St.  L.  R.  Co.  v. 
Donnegan,  34  Am.  &•  Etig.  R,  Cas.  116,  in 
Ind.  179,  9  West.  Rep.  641,   12  N.  E.  Rep. 

•S3- 

A  written  contract  entered  into  by  the 
trustees  of  a  railway  company  cannot  be 
modified  by  the  construction  engineer,  nor 
has  he  any  power  to  contract  verbally  with 
the  contractor  with  reference  thereto. 
Campbell  v.  Cincinnati  Southern  R.  Co., 
(A>.)  34  Ant.  &>  Eng.  R.  Cas.  113,  6  i^.  IV. 
J^ep.  337. 

When,  in  a  suit  against  a  railroad  com- 
pany to  recover  on  a  contract  made  with  its 
chief  engineer  to  construct  depot  buildings, 
it  appeared  that  the  contract  for  building 
the  road  was  let  to  an  investment  company, 
all  inferences  of  authority  from  defendant 
to  any  one  but  the  contractor  to  do  any 
part  of  the  work  ceased.  Bond  v.  Ponttac, 
O.  fi-  P.  A.  R.  Co.,  26  Am.  &^  Eng.  R.  Cas. 
571,  62  Afich.  643,  29  A^.   IV.  Rep.  482. 

After  a  railroad  cut  was  made  the  earth 
from  the  sides  caved  in,  and  plaintitTs,  who 
were  subcontractors,  removed  it  upon  the 
request  of  the  engineers  in  charge,  and  un- 
der an  agreement  that  the  work  was  to  be 
outside  of  the  contract.  It  appeared  that 
the  work  was  under  the  general  supervision 
of  the  contractors,  who  made  the  subcon- 
tracts. Plaintiffs  sued  the  company  for  the 
price  of  this  :xtra  work.  Held,  that  the 
fact  that  the  company  took  possession  of 
the  work  after  its  completion  was  not  such 
a  ratification  of  the  agreement  as  to  bind 
it  to  pay  for  the  work,  in  the  absence  of 
evidence  of  any  knowledge  on  its  part  of 
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the  agreement  with  the  engineers.  Wood- 
ruff v.  Rochester  <&*  P.  R.  Co.,  io8  A^.  Y.  39, 
1 2  ^V.  Y.  S.  A'.  82 1 ;  reversing  38  Hun  636,  mem. 

In  a  contract  providing  tliat  "  whenever 
in  the  opinion  of  the  chief  engineer  (of  the 
railway  company)  this  contract  shall  have 
been  wholly  completed  by  the  party  of  the 
first  part  (the  contractor)  ihey  (the  railway 
company)  will  pay  in  currency,  for  tlie  per- 
formance of  the  same  in  full,  for  material 
and  labor  as  follows,"  etc.  Held,  that  there- 
by the  chief  engineer  did  not  have  the 
power  to  finally  determine  the  construction 
of  the  agreement.  Galveston,  H.  &•  S.  A. 
R.  Co.  V.  Johnson,  74  Tex.  256,  11  S.  IV.  Refi. 
1113.—F01  LOWING  Galveston,  H.  &  S.  A, 
R.  Co.  V.  Henry,  65  Tex.  685. 

The  provision,  in  a  contract  with  a  rail- 
road company,  for  the  construction  of  their 
road  to  tlie  satisfaction  and  acceptance  of 
their  engineer,  has  reference,  as  to  its  final 
acceptance,  to  the  chief  engineer.  Barker 
v.  Troy  Sf  R.  R.  Co.,  27  Vt.  766. 

Contractors  for  the  construction  of  a  rail- 
way cannot,  on  mere  verbal  promises  by  the 
company's  engineer  under  whose  direction 
the  railway  was  to  be  constructed,  main- 
tain against  the  company  a  claim  to  be  paid 
sums  beyond  the  sums  specified  in  the  con- 
tract under  seal.  Sharpe  v.  San  Paulo  R. 
Co.,  L.  R.  8  Ch.  S97,  29  L.  T.  9. 

52.  Engineer  not  diMqiialiflefl  by 
reason  of  interest.— The  fact  that  the 
engineer  was  a  stockholder  in  the  company 
does  not  render  a  stipulation  that  the  '"ork 
shall  be  done  under  his  direction  invalid, 
for  under  the  contract  the  engineer  is  not 
a  judge  between  the  parties,  acting  indifler- 
ently,  but  a  person  who  represents  the  com- 
pany, and  will  look  after  its  interests.  Will- 
iams V.  Chicago,  S.  F.  «S>»  C.  R.  Co.,  1 1 2 
^1/0.  463,  20  .V.  W.  Rep.  631.— Quoting 
Ranger  v.  Great  Western  R.  Co.,  5  \\.  L. 
Cas.  88. 

The  approval  of  the  engineer  in  an  ac- 
tion on  such  contract  must  be  averred  and 
proved.  Williams  v.  Chicago,  S.  F.  &>  C. 
R.  Co.,  112  Mo.  463,  20  S.  W.  Rvf>,  631. 

An  engineer  of  a  railway  company  is  not 
flisqualilled  from  certifying  under  a  contract 
payments  to  a  contractor,  although  such 
engineer  has  become  lessee  of  tiie  railway 
at  a  rent  depending  on  the  aninunt  so  cer- 
tilied  for.  Hill  v.  South  Staffordshire  R. 
Co.,  1 1  Jur.  N.  S.  192,  13  L.  T.  63. 

5:1.  CoinpeiiNation  of  eiiKlncor.— 
In  1881  a  chief  engineer  wrote  a  letter 
3  D.  R.  D.— 10. 


claiming  compensation  from  the  company 
for  services  to  the  middle  of  1875.  In  1882 
he  commenced  a  suit  to  recover  for  services 
from  1 87 1  to  1875,  but  an  amendment  was 
allowed,  claiming  for  services  up  to  1880. 
There  was  evidence  that  from  1875  to  1880 
he  performed  various  services  for  the  com- 
pany, and  that  he  was  to  have  had  a  salary, 
but  the  amount  was  never  fixed.  Held, 
that  any  inference  to  be  drawn  from  the 
writing  of  the  letter  was  for  the  jury,  and 
there  was  evidence  to  go  to  the  jury  of  a 
continuing  employment  subsequent  to  1875. 
Shanly  v.  Grand  /unction  R,  Co.,  4  Ont. 
156. 

54.  Reimbursement  of  expendi- 
tures.— A  declaration  alleging  that  defend- 
ant employed  plaintiff  as  civil  engineer,  to 
take  charge  of  construction  of  a  road,  and 
authorized  him  to  employ  and  hire  teams 
and  transportation  in  the  course  of  such 
employment  at  defendant's  expense,  and 
that  plaintifl  employed  and  paid  for  teams, 
etc.,  in  the  performance  of  his  duties,  is  not 
demurrable.  Such  contract  entitles  him  to 
be  reimbursed  for  reasonable  outlay  for 
means  of  transportation.  Pensacola  &*  A. 
R.  Co.  v.  Atkinson,  20  Fla.  450. 

55.  Viilidity  of  engineer's  esti- 
mates.— A  stipulation  in  a  construction 
contract,  providing  that  it  shall  be  exe- 
cuted under  the  direction  of  the  company's 
engineer,  by  whose  admeasurement  the 
amount  of  work  performed  shall  be  de- 
termined, and  whose  determination  shall  be 
conclusive,  is  valid  and  binding,  since  it  is 
a  part  of  tiie  consideration  of  the  contract. 
Williams  v.  Chicago,  S.  F.  &>  C.  R.  Co., 
1 1 2  Afo.  463,  20  .S".   W.  Rep.  63 1 . 

The  estimate  of  the  expenses  will  not  be 
affected  by  the  inadequacy  of  the  amount 
or  the  neglect  of  the  agent  to  employ  the 
usual  and  proper  means  of  informing  him- 
self upon  the  subject,  provided  his  conduct 
is  bona  fide — a  fact  to  be  submitted  to  the 
jury.  IVilson  v.  York  &*  Af.  L.  R,  Co.,  11 
Gill&'J.  (Md.)  58. 

A  contractor  for  the  construction  of  a 
bridge  on  a  railroad  having  received  the 
monthly  estimates,  based  upcm  a  particular 
construction  of  his  contract,  without  objec- 
tion, will  be  held  to  have  acquiesced  in  tiiat 
construction,  and  to  be  bound  by  it.  A'id- 
well  V.  lialtimore  &^  O.  R,  Co.,  1 1  Graft. 
( Va.)  676. 

Where  the  contract  (or  building  a  road 
provided   that  the  engineers  of  the  com- 
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pany,  on  or  about  the  first  day  of  each 
month  during  the  progress  of  the  work, 
should  make  an  estimate  of  all  work  done 
during  the  preceding  month  ;  and  that  on 
or  before  the  fifteenth  day  of  each  month 
eighty-five  per  cent,  of  tiie  value  of  such 
estimate  should  be  paid  by  the  company  to 
the  contractors;  and  that,  at  the  comple- 
tion of  the  work,  a  final  estimate  should 
be  made,  and  the  balance  appearing  due 
the  contractors  should  then  be  paid  to 
them— the  work  done  during  the  last 
month  of  the  life  of  the  contract  became 
the  proper  subject  of  a  monthly  estimate, 
and,  in  an  action  against  the  guarantors  to 
recover  the  amount  thereof,  it  was  error  in 
the  court  to  withdraw  from  the  considera- 
tion of  the  jury  a  final  estimate  made  by 
the  engineer,  from  whicii,  by  computation, 
might  be  determined  the  amount  of  such 
monthly  estimate.  Rutherford  v.  ]irach- 
mail,  40  O/i/'o  St.  604. 

50.  How  iiioasiiroiiieiits  should  bo 
iiiartc  — A  provision  in  a  construction  con- 
tract providing  that  the  engineer  shall 
supervise  the  work,  with  power  to  reject  or 
condenm  it,  and  that  the  amounts  of  the 
several  kinds  of  work  shall  be  determined 
by  his  measurements,  whose  decision  should 
be  final,  is  legal  and  binding;  but  the  con- 
tractor has  a  right  to  be  present  when  the 
measurements  are  made,  and  an  ex  parte 
measurement  and  estimate  is  not  binding 
on  him.  McMahon  v.  New  York  &*  E.  A'. 
Co.,  20  N.  y.  463. 

In  making  the  measurement  it  is  not 
necessary  that  the  agent  should  give  pre- 
vious notice  thereof  to  the  parties,  that  they 
may  be  present  at  the  performance  of  that 
duty;  but  if  such  agent  is  to  miike  an  esti- 
mate of  certain  expenses  to  be  allowed  the 
contractor,  and  he  proceeds  to  do  so,  in  the 
absence  of,  and  without  notice  to  the  con- 
tractor, the  latter  will  not  be  boutid  by  the 
estimate.  Wilson  v.  York  &*  M.  L,  K,  Co., 
II  Ci/l&'J.  (M,t)  58. 

n7.  M«>iiHiir<>iii<>iit  1>)'  oiiKiiiovr  in 
perHoii  or  by  tiHHiNtaiit.  —  Where  the 
parties  agrcid  that  tlte  work  to  be  done  by 
a  contractor  for  a  railroad  should  be  meas- 
ured by  an  agent  in  the  employment  of  the 
company,  whose  measurement  should  be 
final  and  conclusive,  it  is  indispensable,  if 
he  can  l)e  procured,  that  such  agent  should 
himself  meastirc  the  work ;  and  it  is  error 
for  the  court  to  instrurt  the  jury  thiit  the 
measurement  of  a  third  person  would  be 


conclusive  (in  the  absence  of  fraud),  pro- 
vided it  was  adopted  by  the  agent  desig- 
nated by  the  parties.  Wilson  v.  York  &* 
AI.  L.  R.  Co.,  1 1  Gill  &>  J,  (A/d.)  58. 

Where  a  contract  for  grading  and  work 
on  a  railroad  provided  that  the  work  should 
be  done  under  the  direction  and  supervision 
of  the  chief  engineer  of  the  company  and 
his  assistants,  by  whose  measurements  and 
calculations  the  quantities  and  atnounts  of 
the  several  kinds  of  work  should  be  de- 
termined, and  whose  decision  sliouKi  be 
conclusive — //</</,  that  a  measurement  by 
an  assistant  engineer,  estimating  the  em- 
bankments made  by  the  contractors,  was 
not  conclusive  upon  the  employers  that  the 
work  was  done  according  to  the  contract, 
and  that  the  contractors  were  entitled  to 
payment  for  the  price  thereof,  S/tell  v. 
Jiro7i>H,  71  ///.  133. 

Where  a  contract  for  the  construction  of 
a  considerable  portion  of  a  railroad  pro- 
vides that  the  chief  engineer  shall  be  the 
sole  judge  as  to  the  quantity  of  the  work 
done  and  materials  furnished,  merely  pro- 
viding that  he  is  to  make  the  estimates, 
and  not  that  he  is  to  make  personal  meas- 
urements, the  engineer  is  authorized  to 
make  such  estiinates  on  the  reports  of  per- 
sons working  under  him,  and  cannot  be  re- 
quired to  take  the  evidence  of  the  con- 
tractor or  his  witnesses  as  to  the  amount  of 
work  or  materials  furnished.  S^ceet  v.  Mor- 
rison, 116  N.  Y.  19,  22  A'.  TT.  A'fp.  276,  26 
A'.     Y.    S.    R.    445.— DlSTINGtJISHING    Mc- 

Mahon  v.  New  York  &  E.  R.  Co.,  20  N.  Y. 

463- 

58.  CoiicliiKivviioss  of  iiicnsurc- 
iiiviits  niul  rftlliiiatos.— (1)  W/ien  con- 
clusii/e.~A  contract  between  a  railroad  and 
its  contractor  that  the  estimates  of  the  com- 
pany's engineer  shall  be  final  and  conclusive 
will  be  enforced,  except  in  caics  of  fraud, 
or  such  gross  mistakes  as  impiy  bad  faith, 
or  a  failure  to  exercise  an  honest  judgment. 
Afartinsburf^  <S>»  P.  R.  Co.  v.  A/an/i,  214  U. 
S.  549, 5  Sufi.  Ct.  Rep.  1035.— Followed  in 
Chicago,  S.  F.  &  C.  R.  Co.  v.  Price,  47  Am. 
&  Eng.  R.  Cas.  298,  138  U.  S.  185;  Galves- 
ton, H.  &  S.  A.  R.  Co.  71.  Henry,  25  Am.  & 
Eng.  R.  Cas.  265,  65  Tex.  685.— HVw,/ v. 
C/iieajro,  S.  F,  &^  C.  R.  Co.,  39  Fed.  Rep.  52. 
Leivis  V.  C/iiea^o,  S.  F.  &*  C.  R.  Co. ,  49  Fed. 
Ref).  708.  —  Foi.i.owKD  IN  Summers  v. 
Chicago,  S.  F.  &  C.  R.  Co.,  49  Fed.  Rep. 
7i4.—A/itclieflv.  Kavanaf!;/!,  38  Jowa  286.— 
yuoTiNO  Mansfield  &  S.  C.  R.  Co.  v.  Vcc- 
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der,  17  Ohio  385. —  Williams  v.  Chicago,  S. 
F.  &*  C.  R.  Co.,  112  Mo.  463.  20  S.  W.  Rep. 
631.  Kidwcllv.  Baltimore  Sf  O.  R.  Co.,  11 
Gralt.  (Va.)  676.— Distinguishing  Dubois 
V.  Delaware  &  H.  Canal  Co.,  12  Wend.  (N. 
Y.)  ■},i\.— Baltimore  &*  O.  R.  Co.  v.  Polly,  14 
Gnitt.  (F<t.)447. 

An  agreement  entered  into  by  a  subcon- 
tractor with  a  railroad  conipany,  to  grade 
land  fur  said  company,  which  provided  that 
the  work  should  be  done  untler  the  super- 
vision of  the  railroad  company's  chief  engi- 
neer, whose  classification  and  measurements 
of  the  work  done  were  to  be  conclusive  on 
all  parties,  is  a  valid  contract,  and  binds  the 
parlies  by  the  estimates  of  said  engineer, 
unless  they  are  shown  to  have  been  wrong- 
fully, falsely,  or  fraudulently  made.  Ross  v. 
Mc Arthur,  52  Am.  &•  Eng.  R.  Cas.  i,  85 
lozua  203,  52  N.  IV.  Rep.  125. 

Where,  under  such  a  contract,  the  engi- 
neer was  instructed  to  use  his  best  judg- 
ment in  making  the  classitications,  if  there 
was  no  material  error  in  his  classification 
his  estimates  will  not  be  set  aside,  even 
though  the  instructions  did  not  strictly  con- 
form to  tiie  contract.  Ross  v.  McArthur, 
52  Am.  &*  Eng.  R.  Cas.  i,  85  Iowa  203,  52 
N.  W.  Rep.  125. 

Where  a  bridge  builder  contracts  with  a 
railroad  for  the  construction  of  a  bridge, 
and  the  contract  provides  for  periodical 
measurements  and  estimates  by  the  com- 
pany's engineer,  the  contractor  is  bound 
by  such  estimates,  in  the  absence  of  an 
averment  and  proof  of  fault.  Henderson 
llritti^^e  Co.  v.  O'Connor,  88  Ky.  303,  11  S. 
IV.  Refi.  957. 

Under  the  provisions  of  the  sealed  instru- 
ment that  tlie  work  should  be  done  as 
directed  by  the  engineer  and  should  be  paid 
for  as  estimated  by  the  engineer  in  charge 
iluriiig  the  month,  the  kind  and  classifica- 
tion of  the  work  was  for  the  engineer,  and 
Ills  estimates,  montiily  and  final,  were  con- 
clusive upon  parties,  and  parol  testimony  is 
inadmissible  in  an  action  on  the  contract  to 
prove  the  reasonable  value  of  the  work. 
McCanlty  v.  Keller,  40  Am,  &*  F.ng.  R.  Cas, 
S09,  130  Pa,  St.  53,  18  A/l.  Rep.  607. 

Where  a  contractor  agrees  with  a  railway 
company  to  construct  and  deliver  the  rail- 
way completed  by  a  certain  day  for  a  cer- 
tain sum,  he  cannot,  after  the  completion 
of  the  work,  maintain  any  claim  against  the 
company  on  the  ground  that  the  amount  of 
work  to  be  executed  was  understated   In 


the  engineer's  specifications.  Sharpe  v. 
San  Paulo  R.  Co.,  L.  R.  8  Ch.  597,  29  L.  T.  9. 

A  railroad  contracted  to  pay  80  per  cent, 
ot  the  price  of  dirt-work  in  grading  its 
road  on  monthly  estimates,  with  the  pro- 
vision that  if  the  work  was  not  carried  on 
as  fast  as  contracted  the  company  might 
take  possession  and  retain  the  20  per  cent., 
the  work  to  be  done  "  under  the  direction 
and  to  the  approval  and  acceptance  of  the 
engineer  of  the  company,  who  is  to  measure 
work."  In  the  measurement  the  engineer 
did  not  allow  for  earth  misapplied  in  mak- 
ing fills  wider  and  higher  than  contracted, 
which  measuremeni  made  the  amount  of 
work  less  than  the  required  amount.  Held, 
in  the  absence  of  fraud  in  the  measurement, 
the  estimate  by  the  engineer  was  binding, 
and  the  contractors  rould  not  recover  the 
20  per  cent.  Central  M.  T.  R.  Co.  v.  Spiirck, 
24  ///.  587. 

(2)  When  not  conclusive. — The  estimates 
and  decisions  of  an  engineer  of  a  railroad 
company  are  conclusive,  in  disputes  with 
contractors,  only  when  such  is  the  positive 
stipulation  of  the  contract ;  in  every  other 
case  the  estimate  of  the  engmeer  is  to  be 
tested  by  its  correctness;  and,  in  an  action 
by  a  contractor  to  recover  a  balance  due  for 
work,  an  instruction  to  the  jury  to  rely  on 
the  engineer's  final  estimates,  unless  shown 
to  be  erroneous,  is  not  error.  Memphis,  C. 
&-  L.  R.Co.  V.  Wilcox,  48  Pa.  St.  161.— 
Rkviewed  in  McGovern  v.  Bockius,  10 
Phila.  (Pa.)  438. 

If  the  alterations  were  not  within  the 
scope  of  the  contract,  but  required  of  the 
plaintiffs  a  class  of  work  more  cosily  than 
that  required  in  the  contract,  then  the  esti- 
mate of  the  engineer  was  not  binding,  be- 
cause it  was  only  in  regard  to  the  work 
done  under  the  contract  that  his  decision 
was  to  be  final  and  conclusive.  Annapolis 
&>  B.  S.  L.  R.  Co.  V,  Ross,  68  Md.  310,  10 
Cent.  Rep.  546,  1 1  Atl.  Rep.  820, 

Where  it  is  stipulated  in  a  contract  for 
the  construction  of  a  railroad  that  the  work 
to  be  done  under  it  is  to  be  paid  for  upon 
the  estimates  of  an  engineer,  to  be  made  at 
stated  times,  if  the  engineer  makes  only 
approximate  estimates,  and  the  contractor 
is  prevented  from  completing  the  work 
through  the  fault  of  the  other  party,  he 
may  recover  for  the  whole  amount  of  work 
done,  as  well  that  of  which  no  estimate  has 
been  made  as  that  which  has  been  esti- 
mated.    Bean  v.  Miller,  69  Mo.  384. 


/ 
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A  contract  to  haul  a;.d  embank  hard  rock 
at  ;i  fixed  rate  per  cubic  yard  provided  that 
"  the  measurement  of  quantities  will  usually 
be  made  in  the  cuts  or  pits  from  which  the 
material  has  been  taken  ; "  and  "  the  quan- 
tities and  amounts  of  work  performed  shall 
be  determined  by  the  chief  engineer,  and 
his  determination  shall  be  conclusive  upon 
both  parties."  The  engineer  estimated  the 
amount  furnished  by  measuring  the  excava- 
tion from  which  the  rock  was  taken.  The 
contractor  contended  that  the  rock  should 
have  been  measured  after  it  was  embanked. 
Held,  that  as  the  specifications  showed  that 
the  measurements  were  not  to  take  place  in 
the  cuts  in  all  cases,  the  exception  would 
have  to  be  determined  by  outside  testi- 
mony, by  usage,  or  the  practice  of  the  com- 
pany in  like  cases.  The  evidence  was  suffi- 
cient to  warrant  the  conclusion  that  the 
provision  as  to  measuring  in  the  cuts  was 
not  usually  enforced  when  solid  rock  was 
the  material  taken  from  them ;  while  the 
determination  of  the  engineer  as  to  the 
matter  submitted  to  him  was  final  and  con- 
clusive, unless  he  was  guilty  of  fraud,  mis- 
conduct, or  such  gross  mistake  as  would 
imply  bad  faith,  or  a  failure  to  exercise  an 
honest  judgment,  yet  his  decision  had  to  be 
in  accordance  with  the  contract;  he  was  to 
decide  under  the  legal  construction  of  the 
contract,  not  upon  such  construction  as  he 
chose ;  he  could  not  adopt  rules  of  meas- 
urement that  the  contract  did  not  author- 
ize, and  if  his  measurements  were  based 
upon  an  erroneous  view  of  the  contract 
they  did  not  conclude  the  parties.  Galves- 
ton, H.  &'  S.  A.  K.  Co.  V.  Henry,  2$  Am.  &- 
Enif.  R.  Cas.  264,  65  7t*.r. 685,— Following 
Martinsburg  &  P.  R.  Co.  v.  March,  114  U. 
S.  549.— Followed  in  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Johnson,  74  Tex.  256. 

fti>.  Nt'c'OHHlty  of  obtaiiiiiig  \\\h  cer- 
tifloatft  of  work  done.*— (1)  /ngenrnil. 
— Where  a  construction  contract  provides 
that  an  estimate  shall  be  made  by  the  com- 
pany's engineer  as  a  condition  precedent  to 
payment,  a  request  by  the  contractor  to  the 
company  to  have  the  measurements  and 
estimates  made  is  sufTicient,  and  he  is  not 
bound  to  request  the  engineer  to  do  so,  but 
may  recover  the  price  of  his  work  upon 
other  evidence  of  the  amount  thereof,  in 


•Certificate  of  contractor's  enKlneer  at.  a  con- 
dition 
we 


•  v.cnincaic  oi  coniracior  s  enKlneer  at.  a  con- 
Ion  prpcedont  to  recovery  by  Rubcontractor, 
I  sa  Am.  &  Cnc.  R.  Cas.  11,  ahtr. 


the  absence  of  such  estimates.  McMahon 
V.  New  York  <&*  E.  R.  Co.,  20  N.  V.  463. 

Where  a  construction  contract  provides 
that  an  engineer  should  make  a  final  state- 
ment of  the  work  done,  after  its  completion, 
and  in  doing  so  he  was  not  to  be  bound  by 
certificates  made  from  time  to  time  as  the 
work  progressed,  a  promise  made  by  the 
engineer  before  the  work  is  complet",  agree- 
ing to  a  classification  of  certain  excavations, 
is  not  binding  on  either  party  wnere  he 
does  not  carry  out  such  agreement  in  mak- 
ing the  final  certificate.  Darwin  v.  West- 
brook,  71  Hun  {N.  F.)  40S,  54  A^.  F,  S.  A\ 
390,  24  N.  V.  Stipp.  955. 

If  payment  for  the  work  performed  is 
dependent  upon  and  to  be  made  according 
to  the  engineer's  estimates  as  to  its  amount, 
and  the  employing  party  performs  its  duty 
in  reference  to  the  employment  of  suitable 
engineers,  etc.,  the  obligation  to  pay  will 
not  arise  until  such  estimates  are  made. 
Herrkk  v.  Belknap,  27  Vt.  673. 

Where  the  contract  for  the  construction 
of  a  section  of  a  railroad  required  any  work 
done  on  the  road  to  be  certified  to  by  the 
chief  engineer  before  payment,  until  he  so 
certifies  and  such  certificate  is  approved  by 
the  commissioners  the  contractors  are  not 
entitled  to  be  paid  anything.  Jones  v.  Queen, 
7  Can.  Sup.  Ct.  570,  i  Can.  Exch.  360. — Re- 
viewing Ranger  t/.  Great  Western  R.  Co., 
5  H.  L.  Cas.  72. 

Where  it  is  stipulated  that  a  certain  part 
of  the  contract  price  for  the  construction  of 
a  railway  shall  be  retained  until  the  com- 
pletion of  the  work,  and  then  paid  on  a  cer- 
tificate of  the  engineer,  acceptance  of  the 
road  is  not  a  waiver  of  such  certificate. 
Ferj^uson  v.  Gait,  23  U.  C.  C.  /'.  66. 

(2)  Illustrations. — Where  a  contract  for 
the  grading  of  a  railroad  provided  that  the 
engineer  should  in  all  cases  determine  the 
amoimt  and  classification  of  work  done; 
that  all  work  should  be  done  to  his  satisfac- 
tion ;  th.it  he  should  decide  every  question 
that  might  arise  to  the  proper  understand- 
ing of  the  contract,  and  that  his  decision 
should  be  conclusive  and  binding  upon  the 
parties— //<•///,  where  the  contractora  for 
whom  the  work  was  performed  and  the  en- 
gineer refused  to  take  estimates,  that  the 
other  party  might  have  the  work  estimated 
by  an  engineer  employed  by  him  for  that 
purpose,  and  that  his  evidence  in  respect 
thereto  was  admissible,  for  the  purpose  of 
showing  the  amount  of  work  done,  in  an 
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action    to    recover  therefor.     Crawford  v. 
Wolf,  29  Iowa  567. 

A  contract  for  grading  the  road  of  a  rail- 
road company  provided  that  eighty-five  per 
cent,  of  the  price  therefor  should  be  paid 
in  monthly  instalments  as  the  work  pro- 
gressed and  the  balance  within  fifty  days 
after  the  completion  of  the  work  and  the 
production  of  a  certificate  i>f  an  engineer 
tlieiein  named  as  to  the  quantity  of  work 
done,  to  be  determined  by  measurements 
taken  after  the  completion.  Measurements 
of  the  work  done  were  made  by  an  assistant 
engineer  each  month,  but  these  were  for  the 
purpose  merely  of  estimating  the  amount 
payable  under  the  provision  for  payment  of 
the  monthly  instalment.  Held,  that  the 
provision  of  the  contract  requiring  a  cer- 
tificate from  the  engineer  as  to  the  amount 
of  work  done  before  final  settlement  was 
valid ;  that  the  measurements  taken  month- 
ly were  not  a  compliance  with  such  pro- 
vision, and  that  plaintiffs  were  not  entitled 
to  maintain  an  action  for  the  balance  al- 
leged to  be  due  them  under  such  contract 
until  fifty  days  after  the  production  of  the 
certificate  of  the  engineer  therein  named, 
or  a  showing  of  sufficient  excuse  for  not 
producing  the  same.  McNamara  v.  Har- 
rison, 8 1  Iowa  486,  46  N.  IV.  Rep.  976. 

A  railroad  company  entered  into  a  con- 
tract with  plaintiflf  to  move  a  portion  of  its 
track,  with  a  provision  that  the  work  should 
be  done  under  the  direction  and  to  the  sat- 
isfaction of  a  Certain  surveyor,  whose  cer- 
tificate of  the  performance  of  the  work 
should  be  a  condition  precedent  to  a  right 
to  demand  payment.  When  the  work  was 
only  partially  comi)leted,  the  surveyor  or- 
dered it  stopped.  Held,  that  the  surveyor 
liad  a  right  to  stop  the  work,  but  being  dis- 
continued, it  dispensed  with  the  certificate 
from  the  surveyor,  and  tlie  contractor  might 
recover  for  the  work  performed  without  it. 
Devlin  v.  Second  Ave.  A'.  Co.,  44  liard.  {A\ 
l'.)8i. 

Where  a  contract  between  a  principal 
contractor  with  a  railroad  company  and  a 
subcontractor  provided  that  the  first  of 
each  month  the  estimate  of  the  work 
should  be  made  by  the  engineer  and  be 
conclusive  between  the  parties,  that  pay- 
ment should  be  made  on  such  estimate,  and 
that  in  any  dispute  the  decision  of  the  chief 
enghieer  should  be  conclusive,  waiving 
right  of  action  or  remedy  In  law,  so  that 
the  decision  shall,  in  the  nature  of  an  award, 


be  final  and  conclusive — Ae/d,  that  had  there 
been  no  provision  for  an  arbitrament  or  no 
waiver  of  a  right  to  sue  at  law,  it  was  an 
essential  prerequisite  to  an  action  for  work 
done  that  the  estimate  should  be  made  by 
the  engineer.  Reynolds  v.  Caldwell,  51  Pa, 
St.  298. — Followed  in  Howard  v.  Alle- 
gheny Valley  R.  Co.,  69  Pa.  St.  489. 

00.  Coiieliisiveuess  of  engineer's 
certificate.— Where  a  contract  with  a 
railroad  company  for  construction  work 
provided  for  monthly  payments  to  the  con- 
tractor, "on  the  certificate  of  the  engineer," 
and  that  the  determination  of  the  chief  en- 
gineer should  be  conclusive  on  the  parties 
as  to  quantities  and  amounts,  and  where,  in 
executing  the  contract,  each  monthly  esti- 
mate as  made  up  by  the  division  engineer 
was  sent  to  the  chief  engineer,  and  the 
monthly  payments  were  made  on  the  certi- 
ficate of  the  latter  officer,  his  action  in 
making  such  a  certificate  was  held  to  be  a 
"  determination,"  under  the  contract,  con- 
clusive upon  the  parties  in  an  action  at  law, 
in  the  absence  of  fraud,  or  of  such  gross 
error  as  to  imply  bad  faith.  Chicago,  S.  F. 
&-  C.  A\  Co.  V.  Price,  47  A»i.  &-  Eng.  A'.  Cas. 
298,  138  [/.  S.  185,  II  Sup.  Ct.  Pep.  290; 
affirming  38  Fed.  Rep.  304. — FOLLOWING 
Martinsburg  &  P.  R.  Co.  v.  March,  114  U. 
S.  549. 

A  contract  that  the  work  shall  be  done  to 
the  satisfaction  of  the  engineer  on  the  road 
is  an  appropriate  engagement,  and  will  be 
enforced  and  carried  into  execution  by  the 
court;  and  whilst  his  certificate  will  not  be 
regarded  as  conclusive  and  unassailable,  yet 
it  will  be  so  where  there  is  no  fraud  or  spe- 
cial showing  to  avoid  its  effect.  Finegan 
V.  L'Kngle,  8  Fla.  413.— Following  Her- 
rick  V.  Belknap,  27  Vt.  dy^.—S/tarpev.  San 
Paulo  R.  Co.,  L.  R.  8  C/i.  597,  29  L.  T.  9. 
Canty  v.  Clarke,  44  U.  C.  Q.  P.  505. 

Railroad  contractors  for  two  hundred 
miles  of  a  road  sublet  a  portion  of  the 
work  to  plaintiffs,  who  were  to  perform 
their  work  to  the  satisfaction  and  accept- 
ance of  the  chief  engineer  or  assistant  en- 
gineers of  the  company.  It  was  specially 
provided  that  the  engineer  was  made  an 
umpire  to  decide  all  the  matters  growing 
out  of  the  work,  and  that  his  decision 
should  be  final  and  conclusive,  the  parties 
waiving  all  right  of  action  at  law  or  other- 
wise, and  that  the  contractors,  upon  a  final 
estimate,  would  pay  the  subcontractors  the 
sums  found  due.     Upon  the  completion  of 
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the  work  the  engineer  gave  his  certificate 
and  estimate,  but  the  subcontractors  made 
a  claim  for  extra  woric  donj  in  excess  of 
the  engineer's  estimate,  and  that  he  inserted 
in  his  final  estimates  the  quantities  without 
personal  measurements.  Held,  that  the 
engineer  was  not  required  to  make  personal 
measurements,  but  might  rely  upon  the  re- 
ports of  his  subordinates ;  that  it  was  not 
his  duly  to  hear  evidence  offered  by  the 
subcontractors  as  to  the  amount  of  work, 
and,  in  the  absence  of  fraud,  corruption,  bad 
faith,  or  palpable  mistake  appearing  on  the 
face  of  his  estimate,  a  court  had  no  power 
to  supervise  it.  Sweet  v.  Morrison,  wd  N. 
V.  19,  22  JV.  E.  Rep.  276,  26  A^.  Y.  S.  R.  445. 

61.  Effect  to  pass  title  to  materials. 
— Where  under  an  agreement  for  the  con- 
struction of  a  railway  it  is  provided  that 
the  company's  engineer  shall  certify  the 
amount  payable  to  the  contractor  in  respect 
of  the  value  of  materials  delivered,  and 
that  such  certificates  shall  be  paid  by  the 
company  seven  days  after  presentation,  the 
property  in  "  materials  delivered,"  upon 
their  being  certified  for,  passes  to  the  com- 
pany, although  the  materials  were  not 
fixed.  Banbury  &*  C.  R.  Co.  v.  Dante/,  54 
L.  J.  Ch.  D.  265,  33  W.  R.yi\. 

62.  Settlement  of  accounts  by  en- 
{jfincer.  —  The  engineer-in-chief  of  a  rail- 
way company,  who  by  a  contract  for  the 
construction  of  a  road  is  required  to  settle 
all  accounts  with  contractors,  has  no  power 
to  alter  the  terms  of  the  contract  by  a  pro- 
vision of  wliich  the  contractors  are  not  to 
receive,  under  any  circumstances,  a  greater 
iimount  than  the  sum  named.  Sharpe  v. 
San  Paulo  Brazilian  R.  Co.,  27  L.  T.  699, 
L.  R.  8  Ch.  605,  «. 

Contractors  for  the  construction  of  a 
railway  arc  bound  by  an  agreement  to  abide 
by  the  certificates  of  the  company's  engi- 
neer-in-chicf  settling  the  accounts  between 
the  contractor  and  the  company.  Sharpe 
V.  San  Paulo  Brazilian  R.  Co.,  27  L.  T.  699, 
L.  R.  8  CI:.  605,  ;/. 

6;i.  Review  of  engineer's  proeeed- 
injrs  in  the  courts.— If  an  engineer  or 
person  selected  to  measure  and  estimate  the 
work  done  under  a  contract  is  in  the  em- 
ploy of  one  of  the  contracting  parties,  it  Is 
the  duty  of  the  court  to  scrutinize  his  esti- 
mates with  great  care.  Wooti  v.  Chicago, 
S.  F.  &^  C.  R.  Co.,  39  Fid.  Rep.  52, 

When  a  contract  for  the  construction  of  a 
road  provides  that  the  engineer  of  '"  >  rail- 


road company  shall  make  and  furnish  to 
the  contractor  monthly  estimates  of  work 
done,  upon  which  the  company  shall  pay  a 
certain  per  cent.,  the  balance  to  be  retained 
subject  to  payment  on  completion  of  the 
work,  upon  a  final  estimate  by  the  engineer ; 
and  that  such  monthly  estimates  are  to  be 
considered  as  approximate  only,  and  are 
not  to  control  the  final  estimate  ;  and  that 
the  decision  of  the  engineer  shall  be  con- 
clusive and  in  the  nature  of  an  award — the 
omission  of  the  engineer  to  furnish  the 
contractor  with  monthly  estimates  may 
afford  a  cause  of  action  as  a  breach  of  cove- 
nant, but  will  not  support  a  bill  in  equity  to 
set  aside  the  final  award  of  the  engineer, 
where  the  engineer  has  exercised  his  judg- 
ment and  no  fraud  is  shown.  Crumlish  v. 
Wilmington  <S-  W.  R.  Co.,  5  Del.  Ch.  270. 
— Quoting  Carters.  Carter,  109 Mass.  309; 
Sanborn  v.  Murphy,  50  N.  H.  65 ;  Monon- 
gahela  Nav.  Co.  v.  Fenlon,  4  Watts  &  S. 
(Pa.)  205  ;  Knox  v.  Symmonds,  i  Ves.  Jr, 
369.  Reviewing  Randel  v.  Chesapeake  & 
D.  Canal  Co.,  i  Harr.  (Del.)  233, 

A  stipulation  in  a  contract  between  a  rail- 
road company  and  a  contractor  that  the 
estimates  made  by  the  former's  engineers 
as  to  tiie  quality,  character,  and  value  of 
the  work  performed  by  the  contractor  shall 
be  final  and  conclusive  against  the  latter 
"without  further  recourse  or  appeal,"  can- 
not deprive  him  of  the  right  to  resort  to 
the  courts  for  the  recovery  of  what  may  be 
due  him,  notwithstanding  the  estimates. 
Louisville,  E.  &*  St.  L.  R.  Co.  v.  Donnegan, 
34  Atn.  Or*  Eng.  R.  Cas.  116,  iii  /ml.  179,  9 
We.<!t.  Rep.  646.  12  A'.  E.  Rep.  153. 

64.  Relief  n(ji:ainst  mistakes  in  es- 
timates.'*'— A  court  will  relieve  agiiinst 
mistakes  in  estimates  and  measurements  as 
follows:  (I)  Where  the  mistakes  are  ap- 
parent on  the  face  of  the  estimate,  or  are 
clearly  proven,  though  not  so  a|)parent ;  (2) 
where  it  is  satisfactorily  shown  that  the  en- 
gineers failed,  through  oversight,  to  measure 
or  estinuitc  any  particular  part  of  the  work  ; 
(3)  where  it  app('!"-s  that  the  engineer  in 
charge  put  a  wro  ig  construction  on  any 
provision  of  the  contract,  where  the  engi- 
neers' interpretation  of  the  contract  is  not 
to  be  final  and  conclusive.  (4)  Rut  the 
court  will  not  undertake  to  revise  the  deci- 
sion  of  the  engineer   in   determining    the 

*  Relief  against  mistake  in  engineer's  esti- 
mates, see  53  Am.  &  En(1    K.  Cak.  8,  tiMr, 
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kind  of  material  found  in  cuts,  where  it  ap- 
pears that  his  decision  has  been  made  in 
good  faith  ;  (5)  and  the  presumption  is  that 
all  measurements  made  by  engineers  are 
correct ;  and  the  court  will  disregard  slight 
discrepancies  between  the  estimates  of  the 
respective  parties,  and  where  the  discrep- 
ancies are  large,  tlie  estimates  made  by 
tlie  company's  engineers  will  be  taken  as 
true,  unless  clearly  shown  to  be  otherwise. 
Lewis  V.  Chicago,  S.  F.  &*  C.  R.  Co.,  49  fiui. 
Hep.  708. 

If  the  contractor  might  have  refused  to 
abide  by  the  final  estimate  of  the  engineer, 
yet,  having  submitted  his  charges  for  the 
work  done  to  the  engineer,  and  not  having 
objected  to  his  proceeding  to  make  up  the 
final  estimate,  the  contractor  is  concluded 
by  the  action  of  the  engineer.  Kidwell  v. 
Baltimore  6-  O.  R.  Co.,  1 1  Grait.  ( Va:)  676. 

If  there  was  a  final  estimate,  which  was 
erroneous,  and  the  contractor's  covenants 
were  broken,  an  action  at  law  could  not  be 
maintained  upon  it,  but  resort  must  be  had 
to  the  tribunal  appointed  by  the  agreement. 
Reynolds  v.  CaUhvcll,  51  Pa.  St.  298.      • 

A  contractor  agreed  with  a  railroad  com- 
pany to  make  for  it  a  certain  part  of  its 
road,  and  was  to  receive  a  sum  certain  for 
every  cubic  yard  of  excavation  and  embank- 
ment, and  for  every  section  of  the  road 
cleared  and  grubbed.  Monthly  estimates 
were  to  be  made  by  the  company's  engineer 
of  the  work  done,  and  when  the  whole  was 
completed  it  was  to  be  inspected  by  the  en- 
gineer, and  payment  was  to  be  made  in  a 
manner  specified  for  tlie  amount  of  work 
estimated  as  above  to  have  been  done. 
Subsequently  the  contractor  sued  the  rail- 
road company  for  a  sum  alleged  to  be  due, 
alleging  that  the  engineer  had  omitted  in 
his  inspection  and  report  certain  of  the 
work  (lone  by  him.  //<•/(/,  that  the  company 
was  bound  to  see  that  its  engineer  duly  es- 
timated the  work  done  by  the  plaintiff  and 
that  it  had  failed  in  this  duty,  and  that 
therefore  plaintiti  was  entitled  to  recover. 
Kisthr  V.  Indianapolis  &*  St.  L.  R.  Co.,  12 
.'//;/.  <S-  Eng.  R.  Cas.  314,  88  Ind.  460. 

The  Vermont  C.  R.  Co.  contracted  with 
B.  for  the  construction  of  their  railroad, 
and  B.  contracted  with  the  orator  for  the 
construction  of  a  part  of  it.  In  both  con- 
tracts there  was  a  provision  in  reference  to 
tlie  conclusiveness  of  the  engineer's  esti- 
mates. Held,  tliat  there  was  no  privity  of 
contract  between  the  orator  and  the  Ver- 


mont C.  R.  Co.,  and  that  he  could  not  re- 
cover of  them  for  work  not  estimated  by 
the  engineer,  by  reason  only  of  a  mistake, 
which  they  had  not  either  directly  or  indi- 
rectly caused  or  connived  at;  and  their  in- 
debtedness to  B.  for  the  same  work  for 
which  he  was  indebted  to  the  orator  did  not 
constitute  a  fund  against  which  the  orator 
had  a  claim.  But  if  there  was  any  con- 
nivance on  the  part  of  the  Vermont  C.  R. 
Co.  or  their  agents  in  bringing  about  the 
underestimates  complained  of,  even  if  it 
was  without  the  design  ultimately  to  de- 
fraud, but  only  as  a  temporary  expedient  for 
present  relief,  the  orator  would  be  entitled 
to  recover  of  them  the  loss  which  he  sus- 
tained by  reason  thereof.  Herrick  v.  Bel- 
knap, 27  Vt.  673,— Approving  Thayer  v. 
Vermont  C.  R.  Co.,  24  Vt.  440. — Applied 
IN  Woodruff  V.  Rochester  &  P.  R.  Co.,  108 
N.  Y.  39,  14  N.  E.  Rep.  832,  13  N.  Y.  S.  R. 
901,  10  Cent.  Rep.  442.  Followed  IN  Bar- 
ker V.  Troy  &  R.  R.  Co.,  27  Vt.  766. 

Where  a  contractor,  by  the  terms  of  his 
contract  with  a  company  for  making  a 
tunnel,  was  to  execute  the  work  "  under  the 
direction  and  constant  supervision  of  the 
engineer  of  the  company,  by  whose  measure- 
ments and  calculations  the  qualities  and 
amounts  of  the  several  kinds  of  work  per- 
formed under  the  contract  should  be  deter- 
mined "—held,  that  the  engineer  was  the 
s[)ecial  agent  of  the  company  and  not  the 
agent  of  the  contractor,  as  to  the  measure- 
ments and  calculations  made  by  the  en- 
ginecr  or  his  assistants,  and  if  they  were  not 
correct,  and  extra  or  unnecessary  work  and 
expenditure  should  result,  the  loss  ought 
not  to  fall  on  the  contractor  but  upon  the 
company.  Seymour  v.  Long  Dock  Co.,  20  A'. 
/.  AV.  396. 

05.  lColi(>f  n(;a{iist  fraud  011  pnrt  of 
iMip:iiiO(>r  or  <'«»iiiimiii.v.— The  provision 
in  a  contract  for  railroad  construction  that 
the  work  shall  be  executed  and  performed 
under  the  direction  of  the  chief  engineer  or 
his  assistants,  by  whose  measurements  and 
calculations  the  quantities  and  amounts  of 
the  several  kinds  of  work  performed  shall 
be  determined,  does  not  prevent  an  appeal 
to  the  courts  in  case  of  fraudulent  or  unjust 
conduct  of  the  engineer;  and  in  such  case 
testimony  of  other  experts  is  allowable. 
Bvron  v.  Bell,  16  Dalv  (M.  1'.)  198,  10  N.  V. 
Supp.  693,  32  N.  Y.  S.  R.  323. 

The  estimates  made  by  an  engineer  may 
be   impeached   for  fraud;   that   is  to   say, 
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it  may  b^;  shown  that  the  engineers  in 
charge  intentionally  underestimated  or 
overesti  milted  the  work.  They  may  also  be 
impeached  by  proof  of  gross  errors  in  the 
measurements  and  calculations.  If  the  evi- 
dence shows  such  errors,  it  either  creates 
the  presumption  of  fraud  or  warrants  the 
conclusion  that  the  engineers  did  not  exer- 
cise that  degree  of  care,  skill,  and  good  faith 
in  the  discharge  of  their  duty  which  the  law 
exacts;  and  in  either  event  the  court  will 
disregard  the  estimates  so  far  as  necessary 
to  do  substantial  justice.  Lewis  v.  Chicago, 
S.  F.  <S-  C.  R.  Co.,  49  Fed.  Rep.  708. 

Where  a  construction  contract  provides 
that  the  company  shall  pay  the  contractors 
for  work  on  estimates  and  certificates  of  its 
chief  engineer,  the  company  is  not  required 
to  pay  until  it  is  satisfied  that  the  contract- 
ors are  entitled  to  compensation ;  but  it 
cannot  arbitrarily  refuse  to  pay  because  its 
engineer  fraudulently  withholds  his  esti- 
mates and  certificates.  Fletcher  v.  Neiv  Or- 
leans &*  N.  E.  R.  Co.,  19  Fed.  Rep.  731. 

Where  the  plaintiff  entered  into  the  agree- 
ment whereby  he  submitted  to  the  classifi- 
cation and  measurements  of  the  engineer, 
with  a  full  knowledge  of  the  relation  of  the 
engineer  to  the  defendant  railroad  company, 
such  relation  is  not  sufficient  to  establish 
fraud  in  the  estimates  made  by  the  en- 
gineer. Ross  V.  Mc Arthur,  52  Am.  (S«»  Eng. 
R.  Cas,  I,  85  Iffiva  203,  52  N.  IV.  Rep.  125. 

In  an  action  for  work  and  labor  by  a  con- 
tractor on  a  railroad  against  the  company, 
under  a  special  contract  which  provides  that 
the  final  estimate  of  the  engineer  shall  be 
conclusive  upon  tlie  parties,  if  the  plaintiff 
proves  that  the  final  estimate  made  by  the 
engineer  was  fraudulently  made,  he  may  re- 
cover without  proving  further  that  he  was 
unable  t<»  procure  such  final  estimate  as  is 
required  by  the  contract  after  demand  on 
the  company,  or  other  proper  exertions  on 
his  part.  Baltimore  &•  O.  R.  Co.  v.  J'o/ly, 
14  Gra/t.  (Va.)  447.  Baltimore  &^  O.  R.  Co. 
V.  Laffertys,  14  Gratt.  (Frt.)  478. 

In  such  a  case  the  special  contract  pro- 
vides that  upon  receiving  the  full  amount 
of  the  final  estimate  made  out  agreeably  to 
the  terms  of  said  contract,  the  contractor 
shall  give  a  release  under  seal  from  all 
claims  or  demands  whatsoever  growing  out 
of  said  contract.  The  giving  such  release 
is  a  condition  precedent  to  the  plaintiff's  re- 
covery, if  the  final  estimate  has  been  prop- 
erly made  out,  but  not  if  the  final  estimate 


was  fraudulently  made.  Baltimore  &•  O.  R. 
Co.  V.  Laffertys,  14  Gratt.  ( Va.)  478.  Balti- 
more Or'  O.  R.  Co.  V.  Polly,  14  Gratt.  {Va.) 
447.  —  Distinguishing  Dimes  v.  Grand 
Junction  Canal  Co.,  16  Eng.  L.  &  Eq.  63. — 
Quoted  in  Lynn  v.  Baltimore  &  O.  R.  Co., 
60  Md.  404,  45  Am.  Rep.  741. 

In  such  a  case,  if  the  final  estimate  has 
been  made  out  in  accordance  with  the  con- 
tract, and  the  full  amount  thereof  has  been 
paid  to  the  contractor,  then,  in  the  absence 
of  any  proof  of  fraud  or  other  misconduct 
on  the  part  of  the  engineer,  the  action  can- 
not be  maintained.  Baltimore  <S^  O.  R.  Co. 
V.  Laffertys,  14  Gratt.  {Va.)  478. 

b.  As  Arbitrator. 

06.  Validity  of  provision  making 
eiij^ineer  arbitrator.— A  stipulation  in 
a  contract  for  the  construction,  in  part,  of  a' 
railroad,  that  "  the  engineer  shall  be  the 
sole  judge  of  the  quality  and  quantity  of 
the  work,  and  from  his  decision  there  shall 
be  no  appeal,"  is  binding  upon  the  parties, 
and  constitutes  the  engineer  an  arbitrator 
or  umpire  between  them.  Herrick  v.  Bel- 
knap, 27  Vt.  673.— Followed  in  Finegan 
V.  L'Engle,  8  Fla.  413. — Denver,  S.  P.  &-  P. 
R.  Co.  V.  Riley,  7  Colo.  494,  4  Pac.  Rep.  785. 

67.  Eft'cct  of  tlie  proviNioii  to  oust 
JiiriMtlit'tioii  of  courts.* — A  stipulation, 
whereby  parties  to  a  construction  contract 
name  an  umpire  who  shall  settle  differences 
between  them,  and  agree  not  to  resort  to 
the  courts,  is  against  public  policy  and  void. 
Kistlcr  V.  Indianapolis  &*  St.  L.  R.  Co.,  12 
Am.  &-  Eng.  R.  Cas.  314,  88  fnd.  460. 

A  jirovision  in  a  railroad  construction 
contract  constituting  the  chief  engineer  of 
the  company  an  umpire  to  determine  all 
questions  growing  out  of  the  contract,  aiid 
making  him  the  sole  judge  of  the  quality 
and  quantity  of  work  done  and  materials 
furnished,  does  not  authorize  the  engineer 
to  change  the  price  to  be  paid  where  it  has 
been  fix6d  by  contract;  nor  does  such 
stipulation  extend  to  extra  work  done  out- 
side of  the  contract.  And  in  case  the  engi- 
neer refuses  to  measure  or  estimate  the 
work,  the  contractor  may  recover  payment 
therefor  on  other  proof.  Starkey  v.  De 
Graff,  22  Minn.  431,  18  Am.  Ry.  Rep.  444. 

A  provision  in  a  construction  contract  to 
the  effect  that  all  questions  and  matters 

•  Effect  of  a  provision  referring  matters  in  dis- 
pute to  the  chief  engineer  for  final  decision,  see 
24  Am.  &  Eno.  R.  Cas.  353,  abstr. 
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growing  out  of  the  contract  in  dispute  shall 
be  submitted  to  and  decided  by  the  chief 
engineer,  does  not  prevent  the  parties  from 
bringing  an  action  at  law  on  the  contract. 
Hixrt  V.  Laumait,  29  Barb.  (N.  Y.)  410. 

A  contract  for  the  construction  of  pan  of 
a  railroad  provided  that  in  case  of  dispute 
tlie  engineer's  decision  was  to  be  final  and 
conclusive.  Held,  that  a  suit  at  law  could 
not  'ie  maintained.  Howard  v.  Allegheny 
Valley  R.  Co.,  69  Pa.  St.  489.— FOLLOWING 
Reynolds  v.  Caldwell,  51  Pa.  St.  298; 
O'Reilly  v.  Kerns,  52  Pa.  St.  214. 

((8.  What  i8  covered  by  the  siib- 
iiii.ssioii. — The  provision  of  a  railroad  con- 
tract that  the  decision  of  the  engineer 
shall  be  final  and  conclusive  in  any  dispute 
which  may  arise  between  the  parties  relative 
to  or  touching  the  same,  does  not  include 
within  its  terms  of  submission  damages 
happening  to  the  plaintiff  from  a  rescission 
of  the  contract.  McGovern  v.  Bockitts,  10 
Phila.  (Pa.)  438.— REVIEWING  Dubois  v. 
Delaware  &  H.  Canal  Co.,  12  Wend.  (N.  Y.) 
334;  Memphis  R.  Co.  v.  Wilcox,  48  Pa.  St. 
161. 

Nor  does  it  embrace  a  claim  for  damages 
for  refusing  to  permit  the  contractors  to 
proceed  with  the  execution  of  the  work. 
Lauinan  v.   Youttg,  31  Pa.  St.  306. 

A  construction  contract  provideu  that  in 
case  of  disputes  or  differences  between  the 
company  and  the  contractor  "  as  to  the 
construction  or  meaning  of  the  agreement 
and  specifications,  or  sufficiency  of  the  per- 
formance of  any  work  to  be  done  under  it, 
or  price  to  be  paid,"  such  disputes  or  differ- 
ences should  be  referred  to  the  engineer. 
Held,  that  the  aggregate  amount  of  the 
work  done  under  the  contract  was  not  one 
^  of  the  things  that  must  be  submitted  to 
the  engineer.  Denver,  S.  P.  &*  P.  K.  Co. 
V.  Jiiley,  7  Colo.  494,  4  Puc.  Rep.  785. 

A  contract  for  the  delivery  of  60,000  rail- 
road ties,  to  be  paid  for  upon  the  monthly 
certified  estimates  of  a  certain  engineer, 
contained  a  provision  that  he  should  decide 
all  disputes  that  might  arise  during  the  ex- 
ecution of  the  contract,  and  that  his  esti- 
mates and  conclusions  should  be  final  and 
conclusive.  Held,  that  this  did  not  con- 
stitute the  engineer  the  final  umpire  to  de- 
termine mixed  questions  of  law  and  fact 
that  might  arise,  nor  prevent  a  recovery  by 
the  plaintifTs  in  an  action  on  the  quantum 
Wfrw/7  for  47,787  ties  delivered  and  accepted. 
Jemmison  v.  Gray,  29  Iowa  537. 


In  a  contract  for  the  construction  of  a 
railroad  it  was  agreed  that  the  engineer 
should  be  the  sole  judge  of  the  quality  and 
quantity  of  the  work,  and  that  there  should 
be  no  appeal  from  his  decision',  except  as 
thereinafter  provided.  It  was  further 
agreed  that  any  dispute  relative  to  the  per- 
formance of  the  work  under  the  contract, 
or  to  any  work  not  provided  for  in  the  con- 
tract, and  all  damages  claimed  by  either 
party  for  non-compliance  with  the  contract, 
should  be  referred  to  two  engineers,  whose 
decision  should  be  conclusive  between  the 
parties.  Held,  in  an  action  for  work  done 
under  the  contract  and  for  extra  work, 
that  it  was  a  condition  precedent  to  the 
bringing  the  action  that  the  amount  due 
the  plaintiff  should  be  ascertained  by  the 
arbitrators.  Myers  v.  St.  Andre^vs  &*  Q.  R. 
Co.,  10  New  Brun.  577. — Applying  Brown 
V.  Overbury,  11  Ex.  715.  Distinguish- 
ing Scott  V.  Avery,  5  H.  L.  Cas.  811,  2  Jur. 
N.  S.  815 ;  Horton  v.  Sayer.  4  H.  &  N.  642. 

GO.  Form  and  sufflciency  of  the 
award  or  decision. — A  stipulation  in  a 
railroad  construction  contract  provided  that 
"the  decision  of  the  chief  engineer  shall  be 
final  and  conclusive  in  any  dispute  which 
may  arise  between  the  parties  to  this  agree- 
ment relative  to  or  touching  the  same; 
and  each  and  every  of  said  parties  do  here- 
by waive  any  right  to  action,  suit  or  suits, 
or  other  remedy  in  law  or  otherwise,  by 
virtue  of  said  covenants,  so  that  the  de- 
cision of  said  engineer  shall,  in  the  nature 
of  an  award,  be  final  and  conclusive  on  the 
rights  and  claims  of  said  parties."  Held, 
that  such  stipulation  did  not  require  that 
the  engineer's  award,  as  given  to  the  con- 
tractor, should  be  signed  by  him  in  order  to 
be  binding  on  the  company;  in  such  a  case 
tiiere  is  a  sufficient  compliance  with  the 
contract  if  a  copy  of  the  award,  signed  by 
the  engineer,  is  retained  by  the  railroad 
company,  and  an  unsigned  copy  delivered 
to  the  contractors.  Malone  v.  Philadelphia 
iS-  R.  R.  Co.,  157  Pa.  St.  430,  27  Atl.  Rep. 
756. 

70.  Coiieliislveiiess  of  eiigiiieer's 
award  or  doclHloii.— Where  by  a  contract 
for  the  construction  of  a  railroad  the  engi- 
neer of  the  company  is  made  the  arbitrator 
to  determine  whether  the  contract  has  been 
complied  with,  his  decision  is  binding  upon 
the  parlies,  and  can  only  be  set  aside  for 
fraud,  illegality,  or  gross  mistake.  Grant 
V.  Savannah,  G.  &>  N.  A.  R.  Co.,  51   Ga. 
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348,  7  /iw.  ^Jj.  AV/.  81.  //o/  Springs  R. 
Co.  V.  Miiher,  48  /frX-.  522,  3  S.  IV,  Rep.  639. 
Langdon  v.  Northjield,  42  Minn.  464,  44  yV. 
W.  y?</>.  984.  O'Reilly  v.  AVr«j,  52  /'a.  S'/. 
214.— Followed  in  Howard  v.  Allegheny 
Valley  R.  Co..  69  Pa.  St.  489. 

Where  there  is  an  essential  parol  altera- 
tion of  the  written  contract,  and  there  is 
no  stipulation  providing  that  the  engineer's 
decision  sliall  be  final  as  to  matters  of  dis- 
pute arising  under  the  contract  as  changed, 
the  decision  of  the  engineer  is  not  binding ; 
and  where  such  decision  covers  indiscrimi- 
nately the  whole  work  it  cannot  stand  as  to 
a  part.  Malone  v.  Philadelphia  6>«  R.  R. 
Co.,  157  Pa.  St.  430,  27  All.  Rep.  756. 

A  construction  contract  provided  that 
"  the  engineer  shall  be  the  sole  judge  of  the 
quiiiity  and  quantity  of  all  such  work  herein 
specified,  and  from  his  decision  there  shall 
be  no  appeal,"  and  that  if  alterations  were 
to  be  made,  "such  allowances  or  deductions 
shall  be  made  therefor  as  the  engineer  may 
judge  fair  and  equitable  to  both  parties." 
Held,  that  such  provisions  constituted  the 
engineer  an  umpire,  and  no  recovery  could 
be  had  for  work  not  covered  by  his  esti- 
mates, except  upon  the  most  positive  proof 
of  corruption  or  fraud,  or  of  mistake  in  fact. 
Vanderwerker  v.  Vermont  C.  R.  Co.,  27  Vt. 
130. 

A  provision  in  a  construction  contract 
that  "  no  claim  shall  be  made  or  all<iwed  for 
extra  work  unless  the  same  shall  have  been 
done  in  pursuance  of  written  contracts  or 
orders  signed  by  the  engineer,"  and  tlien 
the  claims  must  be  presented  within  a 
staled  time,  bars  a  recovery  for  extra  work, 
unless  made  under  the  engineer's  directions 
in  writing,  and  presented  within  the  time 
fixed.  VanderwcrA'i'r  v.  Vermont  C.  R.  Co., 
27  Vt.  130. 

Where  a  construction  contract  provides — 
"  And  whereas  the  above  work  must  be  in- 
spected and  received,  it  is  hereby  agreed 
that  the  engineer  of  the  company  or  some 
one  appointed  by  him  shall  be  the  inspect- 
or of  said  work,  sliall  determine  when  this 
contract  is  complied  with  according  to  its 
just  and  fair  interpretation,  and  the  amount 
of  the  same,  and  all  disputes  and  difficulties 
arising  under  the  same;  and  liis  decision 
shall  be  obligatory  and  conclusive  between 
the  piirties  to  this  contract,  without  further 
recourse  of  appeal,"  such  a  contract  is  legal 
and  binding  on  the  parties,  and  the  de- 
cision of  the  engineer  is  conclusive  upon  the 


parties,  even  as  to  the  price  of  a  species  of 
excavation  not  mentioned  in  the  specifica- 
tions. Condon  v.  South  Side  R.  Ctf. ,  14  Gratt. 
(Va.)  302. — Quoting  Faviell  v.  Eastern 
Counties  R.  Co.,  2  Ex.  346. 

Under  a  contract  to  supply  rails  to  a  rail- 
way company  to  the  satisfaction  of  the  com- 
pany's engineer,  where  the  contract  shows 
that  the  parties  intended  the  final  expres- 
sion of  the  engineer's  satisfaction  to  be  con- 
clusive, although  the  contract  contains 
certain  expressions  to  the  contrary,  no 
action  can  be  maintained  for  supplying  de- 
fective rails  after  they  have  been  accepted 
and  laid  down.  Dunaberg  <S>»  W.  R.  Co.  v. 
Hopkins,  36  L.  T.  733. 

71.  Engineer  cannot  act  after 
resignation. — In  a  contract  for  the  con- 
struction of  a  railroad  it  was  provided  that 
the  decision  of  the  chief  engineer  should  be 
final  and  conclusive,  in  any  dispute  that 
might  arise  between  the  parties  to  the 
agreement  relative  to  or  touching  the  same. 
Held,  that  the  individual  who  filled  the  of- 
fice of  chief  engineer,  when  the  adjudication 
was  called  for,  was  the  proper  person  to  de- 
cide disputes  between  the  parties;  and  that 
one  who  had  held  the  office  of  chief  engi- 
neer at  the  time  the  contract  was  made,  but 
who  had  resigned,  was  not  empowered  to 
adjudicate  between  them.  If  the  company 
failed  to  appoint  a  chief  engineer  the 
parties  would  be  at  liberty  to  resort  to  the 
courts  of  law.  North  Lebanon  R.  Co.  v. 
McGrann,->,lPa.  St.  530.— Quoting  Rang- 
er V.  Great  Western  R.  Co.,  27  Eng.  L.  & 

Eq.35. 

72.  When  relief  will  be  granted  in 
equity. — Where  a  construction  contract 
provides  that  the  engineer  sliall  make 
monthly  estimates  and  upon  completion  of 
the  work  a  final  estimate,  a  failure  to  fur- 
nish the  monthly  estimates  may  be  good 
ground  for  an  action  at  law  for  a  breach  of 
contract;  but,  in  the  ab.sence  of  fraud,  will 
not  support  a  bill  in  equity  to  set  aside 
a  final  estimate  made  by  the  engineer. 
Crumlish  v.  Wilmington  Sr*  IV,  R.  Co.,  5 
JM.  Cli.  270. 

Where  a  bill  was  filed  by  the  contractors 
on  a  railroad  against  the  railroad  company, 
to  set  aside  the  award  of  an  interested  arbi- 
trator and  to  h.ive  an  account  for  damages 
sustained  by  the  contractors  for  breach* of 
contract  on  the  part  of  the  company — held, 
that  a  court  of  equity  had  jurisdiction  to 
grant  relief  where  it  appeared  that  by  the 
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terms  of  the  agreement  it  was  stipulated 
between  the  parties  "  that  all  disputes  and 
diflferences  arising  under  the  contract 
siiould  be  submitted  to  the  engineer  of  the 
company,  whose  decision  should  be  obliga- 
tory and  conclusive  between  the  parties, 
without  further  recourse  or  appeal,"  it  ap- 
pearing the  engineer  was  a  stockholder  in 
the  company  to  the  amount  of  ten  thousand 
dollars,  which  fact  was  unknown  to  the 
contractors  at  the  time  of  making  the 
agreement  by  which  the  engineer  was  se- 
lected as  such  arbitrator.  Milnor  v.  Geor- 
gia R.  <S-  B.  Co.,  4  Ga.  385, 

73.  Personal  remedy  against  the 
eiig:iiieer. — A  clause  of  arbitrament  is 
binding,  although  recourse  to  the  tribunal 
selected  is  not  reasonably  possible  by  cir- 
cumstances which  the  party  could  not  con- 
trol, and  although  the  engineer  refuses  to 
act,  and  although  there  are  such  gross 
and  palpable  mistakes  in  the  estimates  as 
amount  to  fraud  in  the  engineer.  If  the 
engineer  undertook  to  act  as  umpire  and 
fraudulently  injured  plaintiff,  the  remedy 
is  by  action  against  him,  the  guilty  agent, 
and  not  by  action  on  the  contract.  Reyn- 
olds  V.  Caldwell,  51  Pa,  St.  298. 

4.  Subcontractors. 

74.  Relation  witli  company,  gen- 
erally.— A  subcontractor  cannot  pass  by 
his  immediate  employer  and  sue  the  princi- 
pal or  proprietor  of  the  work.  Lake  Erie, 
IV.  &'  St.  L.  R.  Co.  V.  Eckler,  13  Ind.  67. 

A  niilroad  contractor  was  to  furnish  the 
iron  and  build  a  road,  and  receive  pay  in 
certain  bonds.  He  then  contracted  with 
plaintiffs  for  the  iron  to  be  paid  for  in  the 
same  bonds.  The  contractor  and  plaintiffs 
then  made  a  contract  with  the  president  of 
the  company  by  which  the  bonds  were  to  be 
deposited  in  bank,  to  be  withdrawn  to  pay 
(or  the  iron  as  the  work  progressed.  The 
bonds  became  discredited,  and  plaintiffs 
filed  a  bill  against  the  contractor  and  the 
railroad,  to  recover  a  balance  due  for  iron, 
claiming  that  the  contractor  acted  as 
agent  of  the  railroad  in  the  purchase. 
Held,  that  the  contract  for  the  deposit  of 
the  bonds  in  bank  ditl  not  operate  to  make 
the  company  a  party  to  the  contract  to  pur- 
chase iron,  and  the  agency  being  denied, 
the  railroad  was  not  liable.  Ihtltser  v. 
Raleigk  &^  A.  A.  L.  R,  Co.,  24  Am.  &■'  Eng. 
R.  Cas.  354, 115  6^.  S.6i\.6Sup.  Ct.  Rep.  216. 
A  railroad  contractor  was  the   principal 


stockholder  in  the  company  and  therefore 
had  power  to  control  its  action.  Held,  that 
this  fact  alone  would  not  constitute  him 
the  agent  of  the  company  in  subletting  the 
work,  so  as  to  make  his  contracts  the  con- 
tracts of  the  company,  as  between  it  and 
the  contractors,  where  there  seemed  to  be 
no  intention  nor  representation  by  the  con- 
tractor or  company  of  such  agency.  Central 
Trust  Co.  v.  Bridges,  57  Eed.  Rep.  753. 

When  men  employed  in  the  construction 
of  a  road  by  contractors  have  quit  work, 
the  statement  by  the  president  of  the  com- 
pany, in  a  speech  to  a  mob  of  men,  "  Go 
back  to  work  and  I  will  see  that  you  are 
paid" — held,  not  a  contract  with  a  subcon- 
tractor, who  was  present,  to  pay  for  all 
work  done  by  him.  The  language  was  ad- 
dressed to  the  striking  men,  Indianapolis 
&*  St.  L.  R.  Co.  V.  Miller,  71  ///.  463. 

76.  Rights  ot;  when  fixed  by  origi- 
nal contract.— A  railroad  contractor  hav- 
ing made  a  general  contract  with  another 
person  to  perform  a  portion  of  the  work 
undertaken  according  to  the  original  con- 
tract with  the  railroad  company,  the  two 
contracts  are  so  connected,  and  the  one  so 
dependent  on  the  other,  that  they  form  one 
contract ;  and  the  subcontractor  is  entitled 
to  the  same  benefits,  as  well  as  bound  by 
the  same  conditions,  as  affected  the  first 
contractor  under  the  original  contract. 
Price  V.  Garland,  3  A^.  Mex.  285,  6  Pac. 
Rep.  472. 

A  contract  subletting  a  portion  of  the 
work  in  building  a  railroad  provided  that 
the  work  was  to  be  paid  for  according  to 
the  estimates  made  by  the  division  engineer. 
After  the  work  was  completed  the  contractor 
refused  to  pay  the  subcontractors  for  the 
full  amount  of  their  work  ;  thereupon  they 
instituted  suit  against  the  contractor,  but 
suspended  the  action  under  an  agreement 
witli  tlie  contractor  by  which  he  was  to 
prosecute  a  suit  against  the  company,  with 
the  assistance  of  the  subcontractors,  and  to 
pay  them  all  that  he  recovered  on  their 
sections.  A  large  recovery  was  had  from 
the  company,  but  the  contractor  still  re- 
fused to  pay  the  subcontractors,  on  the 
ground  that  they  were  already  overpaid 
and  that  he  had  recovered  nothing  on  their 
sections  from  the  company.  Held,  that  it 
was  error,  in  a  direct  action  against  the 
contractor,  to  refuse  to  submit  the  evidence 
of  the  new  contract  to  the  jury  and  to 
refuse  tr)   charge   that  the   subcontractors 
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were  entitled  to  recover  whatever  the  con- 
tractor recovered  from  the  company  on  the 
subcontractors' sections.  Such  discontinu- 
ance ot  the  former  suit  was  a  valid  con- 
sideration for  the  contract  independent  of 
any  estimates  by  the  engineer  as  provided 
fi)r  in  tlie  original  contract.  Collins  v, 
Barnes,  83  Pa.  St.  1 5. 

70.  Ui(;ht  to  Hiic  company  on  de- 
fault of  contractor. — If  a  railroad  com- 
pany let  a  contract  to  construct  <%  ioad  to 
a  firm  nnd  that  firm  sublets  the  contract  to 
another  hrm  which  does  a  large  amount  of 
work,  and  the  first  firm  fails  and  does  not 
pay  the  subcontractors,  and  the  railroad 
company,  to  induce  the  subcontractors  to 
go  on  with  the  work,  agrees  to  pay  to  them 
tiie  debt  of  the  contractors,  such  agreement 
is  founded  on  a  valid  consideration  and  is 
binding.  Chapman  v.  Pittsburgh  &•  S.  R. 
Co.,  9  Am.  &^  Eng.  R.  Cas.  484.  18  W.  Va. 
184. 

A  sum  due  to  a  subcontractor  for  labor 
performed  in  the  construction  of  a  railroad 
becomes  the  debt  of  the  company,  when 
judgment  is  rendered  against  the  company, 
upon  its  drafts  drawn  in  payment  for  such 
labor  upon  and  accepted  by  its  treasurer ; 
and  in  determining  the  rights  of  such  a 
creditor  under  a  decree  providing  for  tiie 
payment  of  all  debts  for  the  construction  of 
a  certain  part  of  the  road,  it  is  immaterial 
whether  the  basis  of  the  judgment  was  a 
contract  between  the  company  and  the 
original  contractor  or  with  the  plaintiff. 
Ney  V.  Dubuque  &•  S.   C.  R.  Co.,  20  /owa 

347- 

In  1873  the  I.  M.  &  H.  R.  Co.  contracted 
with  A.  for  the  construction  of  tlie  road 
from  Helena  to  Forest  City  for  a  specified 
compensation,  payable  in  instalments,  which 
being  unable  to  pay,  they,  in  1874,  issued  to 
A.  change  tickets  in  the  sum  of  five  dollars, 
in  a  form  prohibited  by  statute  and  payable 
to  bearer  in  freight  or  passage  six  months 
after  the  completion  of  the  road.  A.,  with 
the  knowledge  and  consent  of  the  company, 
delivered  a  part  of  the  tickets  to  a  subcon- 
tractor, B.,  for  work  done  by  him  in  1875. 
Six  months  after  the  completion  of  the 
road  the  company  refused  to  honor  the 
tickets  held  by  B.  and  he  sued  them  for  the 
amount  of  work  represented  by  the  tickets. 
Held;  (i)  that  B.  was  the  equitable  assignee 
of  the  demand  which  the  tickets  professed 
to  represent  and  could  recover  so  much  of 
the  claim  of  A.  against  the  company  as  was 


represented  by  the  tickets,  and  they,  though 
illegal,  were  evidence  of  the  amount;  (2) 
the  contract  with  A.  being  entire  and  indi- 
visible, the  statute  of  limitations  did  not  run 
against  any  part  of  the  demand  until  the 
whole  road  was  completed  ;  (3)  but  as  the 
work  was  payable  in  instalments,  B.'s  de- 
mand bore  interest  from  the  time  he  re- 
ceived the  tickets.  Iron  Mountain  &*  H. 
R.  Co.  V.  Stansell,  43  Ark.  275. 

A  contract  between  a  railroad  company 
and  a  contractor  for  the  construction  of  the 
road  provided  that  the  contractor  should  be 
liable  for  the  payment  of  the  wages  of  his 
laborers;  and  when,  in  the  opinion  of  the 
president  of  the  company,  it  should  be 
necessary  to  secure  the  laborers,  the  presi- 
dent should  pay  them,  and  their  receipts 
sliouid  be  a  sufficient  voucher  against  the 
contractor,  as  so  much  paid  on  the  contract. 
The  president  of  the  company,  in  order  to 
prevent  the  laborers  quitting  work,  promised 
to  see  them  paid,  and  thereupon  appointed 
a  timekeeper  to  keep  the  time  of  the 
laborers,  and  paid  all  the  hands  laboring  on 
the  road,  including  those  employed  by  sub- 
contractors. Held,  that  this  was  not  an 
abandonment  of  the  contract  between  the 
company  and  the  contractor,  and  that,  if  the 
company  was  liable  to  the  subcontractors 
for  any  work  done  by  them  or  their  men, 
the  amount  of  the  liability  would  be  meas- 
ured by  the  original  contract.  Indianapolis 
&*  St.  L.  R.  Co.  V.  Miller,  71  ///.  463. 

A  railway  contractor,  after  agreeing  that 
the  material  furnished  by  him  for  construc- 
tion should  become  the  property  of  the 
company  as  soon  as  estimated  by  its  en- 
gineer, sublet  the  job  of  fencing,  subject  to 
the  conditions  of  his  contract  with  the 
company.  Th^  contractor  was  paid  eighty- 
five  per  cent,  on  monthly  estimates.  The 
subcontractor  furnished  timber,  but  did 
not  do  his  work  within  the  time  limited, 
and  the  company  took  possession  of  the 
timber.  The  contractor  had  before  this 
surrendered  his  contract.  The  subcon- 
tractor sued  the  company  in  assumpsit  and 
recovered.  Held,  by  an  equally  divided 
court,  that  the  judgment  should  be  affirmed. 
Shenvood  v.  Saginaw,  T.  <S»  H.  R.  Co.,  16 
Am.  (S-*  Eng.  R.  Cas.  605,  53  Mich.  317,  19 
N.  IV.  Rep.  14. 

77.  Coinpnuy  not  liable  if  con- 
tractor pive  bond.— Where  a  railroad 
company  takes  from  the  contractor  engaged 
in  the  construction  of  its  road  a  good  and 
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sufficient  bond,  such  as  is  required  by 
chapter  136  of  the  Laws  of  1872,  it  cannot 
be  held  liable  for  the  debts  due  from  the 
contractor  for  the  labor  and  material  which 
go  into  the  building  of  such  road.  The 
filing  of  the  bond  in  the  office  of  the  register 
of  deeds  is  not  a  condition  precedent  to  im- 
munity from  sucli  liability.  Mann  v.  Burt, 
35  Kan.  10,  10  Pac.  Kep.  95. 

The  company  cannot  be  held  liable  for 
the  debts  due  from  the  contractor  for  the 
labor  of  teams  in  constructing  the  road, 
whether  such  labor  was  used  in  connection 
with  the  services  of  the  person  furnishing 
the  same  or  not.  Mann  v.  Burt,  35  Kan. 
10,  10  Pac.  Rep.  95. 

Where  a  teamster  and  his  team  are  em- 
ployed by  the  contractor  for  a  certain  price 
per  day  for  the  joint  labor  of  both,  and  no 
agreement  is  made  respecting  the  price  or 
value  of  the  personal  services  of  the  teamster, 
the  debt  will  constitute  a  single  and  indi- 
visible demand  for  which  the  company  is 
not  chargeable.  Mann  v.  Burt,  35  Kan.  10, 
10  Pac.  Rep.  95. 

78.  Ki^ht  to  recover  for  material 
prepared  but  not  used.— A  railroad 
subcontractor  may  recover  the  price  of 
materials  prepared  for  the  construction  of 
the  road,  though  not  actually  delivered, 
where  it  appears  that  they  were  so  cut  and 
shaped  as  not  to  be  marketable  for  other 
purposes,  under  a  contract  providing  that 
in  the  event  of  the  cancellation  of  the  con- 
s' •■  n  contract  that  subcontractors  shall 
be  paid  for  labor  done  and  materials  fur- 
nished up  to  the  date  of  cancellation. 
Dickiii    n  V.  Gray,  (Ky.)  9  S.  W.  Rep.  281. 

70.  ..iubility  of  company  for  {ir«>ods 
furnished  to  subcontractor.— Where 
a  railway  company  contracts  with  another 
railway  company  for  the  construction  of  its 
road,  although  no  ''ond  is  taken  by  the 
former  company  fro  11  the  corporation  with 
which  the  contract  is  made,  yet  the  liability 
of  tile  first  company  does  not  extend  to  an 
account  for  provisions  or  goods  furnished 
to  a  subcontractor.  S/.  Lout's,  IV,  &^  IV.  R. 
Co.  V.  Ritz,  \\  Ai  &*  Eng.  R.  Cas.  35,  30 
Kan.  30,  I  Pac.  Ktp.  27.— FOLLOWED  IN 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Davis,  25 
Am.  &  Eng.  R.  Cas.  305,  34  Kan.  199. 

80.  Right  to  recover  for  extra  woric 
ordered  by  engineer.— Where  a  sub- 
contractor for  the  construction  of  a  portion 
of  a  railway  agrees  that  he  .shall  be  paid 
upon  the  certificate  of  the  contractor's  en- 


gineer that  the  work  has  been  fully  com- 
pleted, and  that  the  engineer  shall  estimate 
extra  work  at  such  prices  as  he  shall  deem 
just  and  reasonable,  and  iiis  decision  shall 
be  final,  he  will  be  bound  thereby,  and  tiie 
certificate  of  tlie  engineer  is  a  condition 
precedent  to  his  right  to  recovery.  Cuil- 
bault  V.  McGremy,  18  Can.  Sup.  Ct.  609. 

The  plaintiff,  as  a  subcontractor   under 
one  B.,  contracted  to  build  a  section  of  de- 
fendant's  road,   and   the  engineers  of  the 
company   had   authority  to  direct  the  re- 
moval of  earth  from  one  section  to  another 
when  needed,  and  by  the  contract  between 
the  company  and  B.,  the  contractor,  he,  B., 
was  bound  to  move  earth  from  one  section 
to  another,  but  no  engineer  had  power  to 
bind  the  company  (the  defendants  in  this 
case)  by  any  contract  for  grading  or  remov- 
ing earth,  and  if  B.  was  required  by  engineers 
so  to  move  earth,  he  could  obtain  compen- 
sation  under   his  contract.     The    plaintiff 
while  at  work  on  the  section  thus  taken  of 
B,  was  required  by  an  engineer  of  defend- 
ants to  move  earth  from  the  section  he  was 
building  to  another,  under  the  assurance 
that  defendants  would  pay  for  the  same,  it 
being  extra  haul.     And  this  was  beneficial 
to  defendants,  and  plaintiffs  charged  them 
no  more  than  it  would  have  cost  defendants 
to  have  procured  the  earth  elsewhere,  but 
it  did  not  appear  that  the  defendants  ever 
consented  to  have  plaintiff  do  it  upon  their 
credit,  or  that  they   had    knowledge  that 
plaintiff  was  doing  it  upon  their  credit ;  and 
the  plaintiff  has  no  general  contract  with 
defendants,  their  contract  for  all  this  work 
being  with  said  B.    Under  these  facts — held: 
(i)  that  plaintiff  could  not  recover  of  the 
defendants  for  this  labor ;  (2)  that  there  was 
nothing  in  the  general  duties  of  an  engineer 
that  would  authorize  him  to  employ  others 
to  do  the  work  on  the  road,  which  by  ex- 
press contract  belonged  to  the  contractors 
to  do.     Thayer  v.  Vermont  C.  R.  Co.,  24  Vt. 
440. — Applied  in  Woodruff  v.  Rochester 
&  P.  R.  Co.,  108  N.  Y.  39,  14  N.  E.  Rep. 
832,  13  N.  Y.  S.  R.   901,  10  Cent.  Rep.  442. 
Approved  in  Herrick  v.  Belknap,  27  Vt. 
673.     Followed  in  Barker  v.  Troy  &  R. 
R.  Co.,  27  Vt.  766. 

One  B.  contracted  in  writing  with  the 
defendants  to  build  their  railroad,  and  the 
plaintiff  subcontracted  in  writing  with  B. 
to  build  particular  portions  of  it.  By  both 
contracts  the  work  was  to  be  done  to  the 
satisfaction  and  acceptance  of  the  engineer 
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of  the  defendants,  and  no  claim  was  to  be 
made  or  allowed  for  extra  work,  unless  it 
was  performed  under  written  contracts  or 
orders  signed  by  the  engineer.  The  plain- 
tiffs, in  the  execution  of  their  contract  with 
B.,  had  made  an  excavation  for  a  bridge, 
agreeably  to  the  directions  of  the  engineer, 
and  had  left  it  as  finished  ;  the  engineer  had 
found  it  necessary  to  have  the  excavation 
enlarged,  and  ordered  ii  done.  The  plain- 
tiff made  ^he  enlargement,  but  no  contract 
was  made  between  tiiem  and  the  defendants 
in  reference  to  it.  NfM,  tliat  there  was  no 
ground  for  implying  or  presuming  a  con- 
tract; and  that  consequently  the  plaintiffs 
could  not  recover  of  the  defendants  there- 
for. So  far  as  the  work  was  extra,  there 
could  be  no  recovery  for  it,  even  under  B.'s 
contract  there  having  been  no  written  order 
of  the  engineer.  Vanderwerker  \,  Vermont 
C.  K.  Co.,  27  Vt.  125.— Applied  in  Wood- 
ruff V.  Rochester  &  P.  R.  Co..  108  N.  Y.  39, 
14  N.  E.  Rep.  832,  13  N.  Y.  S.  R.  901,  10 
Cent.  Rep.  442. 

Tiie  fact  that  the  company  had  paid 
similar  claims  would  not  affect  their  lia- 
bility to  plaintiff,  where  there  was  nothing 
to  show  that  plaintiff  had  knowledge  of 
such  payment  at  the  time  he  did  the  work, 
and  was  induced  thereby  to  do  it.  Van- 
derwerker  v.  Vermont  C.  K.  Co.,  27  Vt. 
125. 

81.  Remedy  for  breach  of  con- 
tract by  contractor.— A  subcontractor 
for  the  construction  of  a  railroad  is  not 
bound  to  procure  the  right  of  way,  and  if 
he  is  prevented  from  fultiling  his  contract 
by  reason  of  the  fact  that  the  company  has 
not  a  right  of  way  over  some  of  the  lands 
tisrough  which  the  road  is  to  run,  and  the 
ownv>rs  refuse  liim  permission  to  enter  and 
do  th*^  work,  tins  is  a  sufficient  excuse  for 
his  failure,    /ienn  v.  Miller,  69  Afo.  384. 

Where  defendants,  having  contracted  to 
build  a  railroad,  gave  plaintiff  an  oral  sub- 
contract to  grade  certain  sections,  and  de- 
fendants were  unable  to  have  the  work 
ready  for  plaintiff  at  the  time  designated 
because  the  railroad  company  had  not  fixed 
the  grade— X/^'/rf,  in  an  action  by  plaintiff  for 
diimages  for  breach  of  the  contract,  that  it 
was  a  question  for  the  jury  whether  the 
contract  was  dependent  upon  the  railroad 
company  establishing  the  grade  in  time. 
//atnmond  V,  Jieeson,  113  Mo.  190,  20  S,  W, 
A'efi.  474. 

The  plaintiff  was  entitled  to  recover,  not 


alone  for  loss  of  profits  on  his  contract,  but 
for  the  reasonable  value  of  the  services  of 
teams  and  workmen  while  idle,  and  for  the 
necessary  incidental  expenses,  where  the 
evidence  showed  that  he  was  ready  to  begin 
work  at  the  time  specified,  and  that  by  rea- 
son of  defendant's  promises  he  was  kept  in 
idleness  for  some  time  with  his  teams  and 
workmen  and  then  informed  that  he  could 
not  do  the  work.  Hammond  v.  Beeson,  112 
Mo.  1 90,  20  5.  IV.  Rep.  474. 

A  contract  subletting  a  portion  of  the 
work  of  building  a  tunnel  provided  that 
the  contractor  should  furnish  as  many  cars 
as  he  could  conveniently  supply  for  remov- 
ing material  from  the  mouth  cf  the  shaft. 
It  was  further  provided  that  if  the  subcon- 
tractor did  not  drive  the  work  to  the  satis- 
faction of  the  chief  engineer  that  the  con- 
tractor should  have  the  right  to  enter  upon 
and  take  possession  of  the  work,  and  put  on 
as  many  men  as  would  insure  the  comple- 
tion of  the  work.  Subsequently  the  con- 
tractor gave  notice  that  the  engineer  was 
dissatisfied,  and  entered  upon  the  work  and 
completed  it  without  the  consent  of  the 
subcontractor,  whereupon  the  subcontriictor 
brought  suit.  There  was  some  evidence  of 
bad  faith  on  the  part  of  the  contractor. 
The  court  charged  that  if  the  contractor,  by 
unreasonably  withholding  cars  from  the 
subcontractor,  caused  .'e  delay,  or  design- 
edly embarrassed  hi-  a  i  ■  his  work,  and  pro- 
cured the  notice  from  the  engineer  to  be 
given  merely  to  get  possession,  then  the 
subcontractor  ought  to  recover ;  and  fur- 
ther charged  that  the  clause  as  to  furnishing 
cars  did  not  mean  that  the  contractor  night 
furnish  such  as  suited  his  whim,  but  as 
many  as  he  could  without  inconvenience  to 
himself;  and  that  if  plaintiff  was  entitled  to 
recover  at  all  he  was  entitled  to  recover  all 
the  profits  that  he  would  have  made  if  he 
had  been  permitted  to  finish  the  work. 
Held :  (i)  that  there  was  no  error  in  the 
court's  charge;  {2)  that  damages  arising 
after  the  suit  was  brought  might  be  allowed. 
McAndre^vs  v.  Tippett,  39  A^  /.  L.  105. 

In  an  action  upon  a  contract  for  the  grad- 
ing of  a  railroad,  to  recover  damages  for  a 
breach  of  the  contract  by  the  defendant, 
the  original  contractor,  in  preventing  the 
plaintiff,  a  subcontractor,  from  completing 
the  work,  the  difference  between  the  prob- 
able cost  of  doing  the  work  and  the  con- 
tract price  is  a  proper  ineiisure  of  damages. 
Smith  V.  O'Domtell,  8  Lea  (Tenn.)  468.— 
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468.— 


Quoting  Philadelphia,  W.  &  B.  R.  Co.  v. 
Howard,  13  How.  (U.  S.)  320. 

Ill  such  an  action  it  is  incompetent  to 
prove  by  the  piaintifl  the  amount  of  the 
work  remaining  to  be  done  and  its  prob- 
al)!e  cost;  and  the  fact  that  after  stating 
that  the  quantity  might  be  so  much,  he 
confesses  tiiat  he  does  not  know  and  can- 
not pretend  to  state  the  quantity,  will  not 
make  the  evidence  incompetent,  aHhough 
it  may  render  it  of  little  value.  Smii/:  v. 
O'Donnell,  8  Lea  {Ti-nn.)  468. 

In  an  action  by  a  subcontractor  upon  a 
contract  for  grading  a  railroad  ^o  recover 
d;imagesfor  a  breach  of  the  contract  in  j)re- 
venting  iiim  from  completing  the  work,  the 
loss  which  the  plaintitT  may  have  sustained 
by  the  foreclosure  of  a  trust  assignment  on 
the  stock  used  by  him  in  performing  tlie 
work,  or  by  the  levy  upon  his  tools,  after  he 
has  been  compelled  to  stop  the  work,  is  not 
an  element  in  ascertaining  the  damages  oc- 
casioned by  such  stoppage ;  and  it  was  error 
to  permit  the  plainiifT,  over  the  objection 
of  the  defendant,  to  make  such  proof. 
Smith  V.  O'Donnell,  8  Lea  (Tenn.)  468. 

82.  Itifflit  to  recover  from  con- 
tractor for  work  rtoiie.— Where  a  per- 
son contracts  with  a  railroad  company  to 
grade  and  construct  a  division  of  the  road, 
the  company  to  retain  a  certain  percentage 
as  a  security  for  the  completion  of  the  en- 
tire work,  and  the  contractor  sublets  a  por- 
tion of  the  division  to  another,  and  it  is 
agreed  between  them  that  tiie  contractor 
shall  retain  a  certain  percentage  as  a  security 
for  the  completion  of  the  subcontract,  and 
the  subcontractor  completes  his  portion, 
and  it  is  received,  he  may  recover  the  sum 
agreed  upon,  including  the  percentage  of 
the  contractor,  although  the  latter  may 
liave  failed  to  entitle  himself  to  his  per- 
centage as  against  the  railroad  company. 
lUair  V.  Corby,  29  ,J/<*.  480. 

A  railroad  contractor  sublet  a  part  of  the 
work,  agreeing  to  pay  90  per  cent,  of  the 
monthly  estimates  within  10  days  after  lie 
received  it  from  the  company,  the  10  per 
cent,  to  be  retained  as  security  for  the  due 
completion  of  the  work.  The  subcon- 
tractor's work  was  duly  completed  and  ac- 
cepted, but  the  contractor  made  default  on 
other  parts  of  tlie  road,  and  the  company 
put  an  end  to  the  contract.  It  appeared 
that  there  was  due  the  subcontractor  ^71961 
for  percentages  which  had  been  paid  the 
contractor,  and  $790.75  for  work  done  which 


had  not  been  paid  the  contractor  owing  to 
his  default,  ffeld,  that  the  subcontractor 
was  entitled  to  recover  the  full  amount  of 
both  sums.  McBrien  v.  Shanly,  24  U.  C.  C. 
P.  28. 

8!i.  Bit^lit  of  coiitrnctor  to  keep 
back  cstiiiiateM— Forfeitures.— Where 
a  general  contractor  for  building  a  railroad, 
who  is  held  liable  to  the  railway  company  to 
protect  it  against  liens  of  laborers  and 
material-men,  in  a  contract  subletting  a 
part  of  the  work,  reserved  the  opt  i  to 
retain  in  his  own  hands  the  amount  1  es- 
timates, or  such  part  thereof  as  he  might 
deem  necessary,  and  pay  the  laborers  and 
other  cieditors  of  the  subcontractor,  and 
charge  tlie  amount  thereof  as  so  much 
money  paid  to  him,  the  general  contractor 
may  keep  back  estimates  due  the  subcon- 
tractor, and  pay  it  out  on  debts  incurred  by 
him  in  attempting  to  perform  his  subcon- 
tract, and  in  so  doing  the  general  contractor 
cannot  be  charged  with  meddling  in  his  af- 
fairs; and  such  general  contractor  may 
make  such  payments  through  the  subcon- 
tractor as  his  agent,  or  by  any  other  agent. 
Solomon  v.  Nicholas,  w^  lll.^^x.x  N,  E.  Rep. 
901. 

A  contract  between  railroad  contractors 
and  subcontractors  provided  that  all  esti- 
mates of  work  done,  and  as  to  whether  the 
work  progressed  with  sufficient  speed, 
should  he  left  to  the  company's  engineer, 
whose  decision  should  be  final.  Held,  that 
the  contract  was  binding,  and  that  the  sub- 
contractors might  be  dismissed  whenever 
the  engineer  decided  that  the  work  was  not 
being  done  with  suthcient  speed.  Fauiice 
v.  liurke,  16  Pa.  St.  469.— Foi.LOWiNr.  Mo- 
nongahela  Bridge  Co.  v.  Fenlon,  4  Watts  & 
S.  (Pa.)  205. 

In  sucli  case  payment  after  the  forfeiture 
by  one  of  the  original  contractors  of  the 
bonds  employed  by  the  subcontractor.s,  and 
furnishing  money  to  carry  on  the  work  — 
held,  not  a  waiver  of  the  forfeiture,  espe- 
cially if  he  was  ignorant  that  the  contract 
had  been  forfeited.  J'jH'tct  v.  Burke,  16 
Pa.  St.  469. 

A  contract  between  contractors  and  sub- 
contractors  provided  that  "  monthly  and 
final  estimates  113  to  the  quality,  character, 
and  value  of  tlie  work  done  "  should  be  made 
by  the  company's  engineer,  //eld,  that  the 
term  "value"  was  distinguishable  from  the 
contract  "  price,"  allowing  the  engineer  to 
consider  both  the  cliiiracier  and  quantity  of 
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work  in   estimating  its  value.    Faunce  v. 
Burke,  i6  Pa.  St.  469. 

A  contract  between  railroad  contractors 
and  subcontractors  provided  for  retention 
of  20  per  cent,  of  the  montlily  estimates 
and  forfeiture  of  tiie  contract  if  the  worit 
did  not  progress  with  sufficient  speed. 
Held,  that  the  20  per  cent,  was  to  be  re- 
garded as  the  measure  of  damages  in  case 
of  a  forfeiture,  and  not  as  a  penalty. 
Faunce  v.  Burke,  16  Pa.  St.  469. 

84.  DiHpiite  with  contractor— Ef- 
fect of  receipt  in  fiiil.*— A  subcontract- 
or claimed  for  extra  work,  but  gave  the 
contractors  a  receipt  in  full  upon  their 
agreeing  to  pay  him,  if  they  succeeded  in 
collecting  from  the  railroad  company.  In 
settling  with  the  company  they  received 
$25,000  by  way  of  compromise  on  various 
claims  amounting  to  $75,000,  including  the 
subcontractor's.  Held,  that  it  must  be  pre- 
sumed that  the  amount  received  included  a 
pro  rata  share  of  the  subcontractor's  claim, 
which  presumption  was  not  destroyed  by 
showing  that  the  claim  was  not  a  valid  one. 
Keadw.  Hitchings,  71  Me.  590. 

85.  Uifflit  to  picdtfc  contractor's 
credit  for  supplies.— A  contract  whereby 
railroad  contractors  sublet  a  portion  of  the 
work,  to  be  comp'eted  to  the  satisfaction  of 
the  engineers,  at  a  time  specified,  reserving 
the  right  to  end  the  contract  and  retain  the 
sums  withheld  from  the  monthly  estimates, 
and  to  pay  the  laborers  directly,  payment 
to  be  made  when  the  work  is  completed,  pro- 
vided the  railroad  company  had  then  paid 
them,  and  which  provided  that  until  the 
work  was  finished  no  money  should  be  paid 
the  subcontractor  except  for  labor  actually 
performed  and  materials  furnished  on  said 
work,  and  that  all  moneys  received  upon 
estimates  as  the  work  progressed  should  be 
used  to  pay  for  such  labor  and  materials, 
and  that  the  subcontractor  should  stand,  m 
respect  to  such  work,  as  disbursing  agent 
for  his  contractors,  and  be  liable,  as  for  a 
breach  of  trust,  for  any  misapplication  of 
such  moneys — held,  not  to  authorize  such 
subcontractor  to  pledge  the  credit  of  his 
contractors  for  supplies  furnished  to  him 
by  third  persons.  Wells  v.  Martin,  3a 
Mich.  478. 

And   proof  that  the  paymaster  of  such 


contractors  paid  so  much  of  a  bill  presented 
to  him,  against  the  subcontractor,  as  the 
latter  said  it  would  be,  and  refused  to  pay 
any  more,  referring  to  it  as  a  bill  furnished 
to  the  latter,  and  that  he  stated  that  such 
contractors  would  pay  for  stuff  furnished 
the  subcontractor  to  go  on  the  road,  on  his 
order,  on  presentation  of  the  voucher  and 
order,  does  not  make  out  a  case  of  ratifica- 
tion of  the  agency  of  the  subcontractor  in 
purchasing  supplies  on  credit.  Wells  v. 
Martin,  yi  Mich.  478. 

80.  Enforcement  of  provisions  for 
forfeiture.— A  railway  contractor  made  a 
subcontract  for  building  a  section  of  road 
and  stipulated  therein  that  if  the  work 
should  not  be  carried  on  with  sufficient 
force  and  energy  the  chief  engineer  of  the 
road  might,  on  giving  written  notice  to  the 
subcontractor,  declare  the  subcontract  for- 
feited, or  might  take  possession  of  the  work 
ana  carry  it  on  at  the  subcontractor's  ex- 
pense and  for  his  benefit.  Held,  that  as 
the  chief  engineer  was  a  stranger  to  the 
agreement  he  could   not   be  compelled  to 


give  the  notice,  and 
from  the  contractor 
was  sufficient  where 


*  Effect  of  receipt  In  full  Kivrii  by  duljcuniract- 
on  with  (ull  kniiwIedKC  u(  facts,  Me  ja  Am.  ft 
Enu.  R.  Cas,  14,  iibstr. 


that  a  written  nr>tice 
to  the  subcontractor 
the  engineer  had  al- 
ready orally  notified  both  that  the  work  was 
not  advancing  satisfactorily.  Hendrie  v. 
Canadian  Bank,  1 1  Am.  &•  Eng.  B.  Cas. 
610,  49  Mich.  401,  13  A'.  W.  Bep.  792. 

An  agreement  entered  into  between  the 
contractor  for  the  construction  of  a  railroad 
and  his  subcontractor  provided  that,  in 
case  of  violation  of  the  terms  of  the  con- 
tract by  the  latter,  the  contractor  might  de- 
clare the  contract  forfeited,  or  should  have 
the  right  to  such  other  measures  as  the 
engineer  of  the  road  might  deem  necessary 
to  Insure  the  completion  of  the  work  by 
the  time  and  in  the  manner  stinulated,  and 
to  deduct  from  the  current  and  final  esti- 
mates such  sum  or  sums  as  might  be  neces- 
sary to  defray  the  expense  of  such  measures. 
Held,  that  an  express  declaration  of  for- 
feiture was  not  necessary  to  entitle  the 
contractor  to  take  charge  of  the  work,  in 
accordance  with  the  direction  of  the  engi- 
neer, before  the  completion  of  the  work. 
Maloney  v.  Malcolm,  31  Mo.  45. 

87.  ItelettiiiK  i)y  sulu'oiitractor.— 
A  party  who  had  taken  a  contract  to  build 
part  of  a  railroad  underlet  his  contract,  it 
being  agreed  that  the  subcontractor  should 
not  relet  any  of  the  work  without  the  con- 
sent of  the  contractor  or  the  chief  engineer. 
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The  agreement  further  provided  :  "  In  case 
permission  to  sublet  is  granted  (the  subcon- 
tractor) shall  not  in  any  case  be  released 
from  responsibility  for  the  wages  of  men  and 
teams,  or  the  cost  of  material  employed 
in  the  work.  *  *  *  (The  original  con- 
tractor) is  hereby  authorized  to  pay  said 
laborers  the  amount  due  them."  Subse- 
quently such  subcontractor  relet  a  portion 
of  the  work  to  one  who  employed  laborers 
to  aid  in  its  completion.  Held,  there  was 
no  agreement  between  the  original  contract- 
or and  the  person  to  whom  he  underlet 
that  the  latter  should  pay  for  the  labor 
employed  by  the  party  to  whom  he  might 
relet  the  work.    Moore  v.  House,  64  ///.  162. 

5,  Liability  of  Company  to  Laborers  Em- 
ployed by  Contractors.* 

88.  Indiana. — In  a  suit  against  a  rail- 
way company,  to  recover  for  work  and 
labor,  if  the  evidence  tends  to  show  that 
the  plaintiff  was  employed  by  and  the 
labor  was  done  for  a  subcontractor  in  the 
construction  of  the  road,  it  is  error  to  in- 
struct the  jury  that  if  the  plaintiff  per- 
formed labor  in  constructing  the  defend- 
ant's road,  for  which  he  has  not  been  paid, 
and  the  defendant  has  had  the  benefit  of 
the  labor,  the  plaintiff  is  entitled  to  recover, 
and  that  the  question  of  subcontractor, 
contractor,  or  other  interested  parties 
makes  no  difference  in  regard  to  the  plain- 
tiff's rights.  If  the  work  was  done  for  a 
subcontractor  of  the  railroad  company,  un- 
der a  contract  with  him,  the  plaintiff  can- 
not recover  against  the  company.  To  re- 
cover against  them  he  must  show  that  the 
work  was  done  under  contract  with  them. 
Indianapolis,  B.  (S«  U\  R.  Co.  v.  O'Keily,  38 
Ind.  140.  Marks  v,  Indianapolis,  B.  &*  IV. 
A".  Co.,  38  /;/</.  440. 

A  city,  having  subscribed  to  the  stock  of 
a  railroad  company,  under  the  Ind.  act  of 
May  4,  1869,  authorizing  cities  to  aid  in  the 
construction  of  railroads,  is  bound  by  the 

*  Liability  of  (-(impimy  for  labor  or  mati'ri.ils 
furnished  to  contractor.  Siillick'iicy  of  notice, 
SL-e  5a  Am.  &  I:nii.  R.  Cas.  lO,  nhslr, 

Statutfs  making  company  liable  for  "  labor" 
lu'lil  not  to  iiu'liKlc  sprvicfs  performed  by  con- 
traitors  and  directors,  sec  note,  33  Am.  Rkp. 
MO. 

Liability  to  servants  of  contractor,  see  note, 
39  Am.  &  Knu.  R,  Cas,  335. 

VVlio  Hre  laborers,  servants,  or  employes, 
under  statutes  making  stockholders  individiiallv 
liable,  see  notes,  3a  Am.  RkI'.  aOj;  Id  L.  R.  A. 
308, 

3  D.  R.  D.-ii. 


same  liability  whicii,  under  section  38  of 
the  act  for  the  incorporation  of  railroad 
companies  (i  Rev.  St.  1876,  p.  712),  at- 
taches to  an  ordinary  stockholder  in  such 
company  for  labor  done  in  the  construction 
of  its  road.  Sltiphy  v.  Terre  Haute,  4  Am. 
(S-  En^.  K.  Cas.  345,  74  ^"'^-  297- 

Ind.  Act  of  May  4,  1869,  ^  38,  for  the  in- 
corporation of  railroad  companies,  is  con- 
stitutional, its  provisions  being  matter 
properly  connected  with  the  subject  of  the 
title  of  such  act,  within  the  meaning  of 
section  19,  article  4,  of  the  state  constitu* 
tion.  Shipley  v.  Terre  Haute,  4  Am,  &* 
Eng.  R.  Cas.  345,  74  /nd.  297. 

80.  Kansas. — If  a  railroad  company 
fails  to  take  the  bond  required  by  the 
statute  it  is  liable  to  laborers  personally, 
and  to  ineir  assignees,  ^/issouri,  K.  &*  T, 
R.  Co.  v.  Bro%un,  14  Kan.  557. 

One  who  is  in  the  employ  of  a  contractor 
with  a  railroad  company  simply  as  lime- 
keeper  and  superintendent  is  not  a  laborer 
in  the  sense  in  which  that  term  is  used  in 
Kan.  Laws  1S72,  ch.  136,  and  cannot  re- 
cover of  the  railroad  company  the  amount 
due  him  therefor  by  the  contractor,  not- 
withstanding the  company  failed  to  take 
the  bond  required  by  that  statute.  Mis- 
souri, K.  &*  T.  R.  Co.  V.   Baker,   14  Kan. 

563. 

Laborers  and  mechanics  employed  by  a 
SI  t  contractor  in  the  building  of  a  railroad 
an  \trithin  the  protection  of  section  35,  ch. 
84,  Cotnp.  Laws  1879,  and,  if  the  railroad 
company  fails  to  take  the  bond  required  by 
such  section,  may  maintain  their  action 
against  it.    Mann  v.  Corrigan,  28  Kan.  194. 

90.  Maine— The  statute  provision 
(Rev.  St.  ch.  51,  §  141)  which  imposes  a 
liability  on  railroad  corporations  to  |)ay  for 
the  work  of  laborers  employed  in  construct- 
ing their  roads  does  not  apply  to  the  labor 
of  a  subcontractor  personally  expended 
with  that  of  a  crew  employed  by  him  upon 
a  section  of  a  railroad  which  he  has  con- 
tracted to  build.  Rogers  v.  Dixter  &*  /'. 
R.  Co.,  85  .)/<•.  372,  27  .///.  A'</.  257, 

01.  I>IUiii((an.— Stockholders  arc  made 
liable,  under  Comp,  Laws,  S  2412,  for  the 
labor  debts  of  the  corporation  only  to  the 
amount  of  their  stock.  /Wk  v.  Miller,  39 
Mii/i.  594. 

If  the  right  to  sue  a  stockholder  for  a 
labor  debt  of  his  corporation  becnnie  com- 
plete before  the  passage  of  the  net  of  1877, 
providing  that  the  corporation   might  be 
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made  a  ioint  defendant,  tlic  plaintiff  could 
still  proceed  at  common  law,  under  Comp. 
Laws,  j  2852,  aj^ainst  the  stockholder  alone. 
Tildeii  V.    Vouiii;,  39  Mich.  58. 

A  suit  a^ainst  a  railroad  corporation  for 
a  labor  debt  is  to  fix  it  with  a  liability  re- 
sulting from  its  ownership  of  the  road,  and 
will  not  admit  of  the  theory  that  defend- 
ant is  merely  an  ajjent  of  the  owner.  Chi- 
cti^o  «S>»  A'.  Ji.  A'.  Co.  V.  S/itrj^i's,  44  Mich. 
538.7  M  W.  Rep.  213. 

An  unwritten  promise  by  a  railroad  cor- 
poration to  a  contractor,  to  pay  the  hitter's 
obligations  to  his  laborers,  will  not  sustain 
an  action,  liottomlcy  v.  Pott  Huron  &*  N. 
IV.  R.  Co.,  44  ^'Z/'/'-  542.  7  A'.  PV.  Rep.  214. 
Wliere  a  railroad  contractor  has  assigned 
liis  contract  to  the  superintendent  of  the 
company  and  the  latter  has  assumed  his 
debts  to  laborers,  the  company's  liability,  if 
any,  for  a  labor  debt  does  not  rest  on  Comp. 
Laws,  §§  2393-2395,  but  is  at  common  law  on 
a  special  contract ;  and  the  declaration 
must  so  aver  the  cause  of  action,  liottom- 
lcy V.  Port  Huron  <^  A'.  W.  R.  Co.,  44  Mich. 
542,  7  A.   ir.  Rep.  214. 

The  true  intent  and  meaning  of  Act  No. 
100,  Laws  of  1 87 1  (How.  Stat.  §§  3423- 
3425),  is  to  protect  laborers  and  persons 
furnishing  material  for  the  construction  and 
repairs  of  railroads,  which  protection  is 
limited  to  the  amount  due  from  the  railroad 
company  to  its  contractor  at  the  time  the 
bill  of  items  of  the  labor  and  material  fur- 
nished is  furnished  to  the  company.  Duti- 
Icy  V.  Toledo,  A.  A.  &^  N.  JA  A'.  Co.,  65 
Mich.  655,  9  U'ctl.  Rep.  334,  32  .V.  W.  Rep. 
884.— DisriNC.uiSHKl)  IN  Dawson  v.  Iron 
Range  AH.  IJ.  R.  Co..  97  Mich,  33,  56  N. 
W.  Rep.  106.  Foi.i.oWKK  IN  (Jiiackenbush 
t).  Chicago  'i  W,  ^^  R.  Co., 91  Mich.  308. 

The  labor  covered  by  the  statute  applies 
to  manual  labor  of  jjersons  employed,  and 
does  not  e^rtend  to  teams  used  upon  the 
work ;  and  the  material  referred  to  docs  not 
include  feed  furnished  such  teams,  or  cloth- 
ing or  board  of  the  laborers  so  employed. 
J)Uillcy  V.  Toledo,  A.  A.  &•  N.  M.  R.  Co.,  65 
Mich.  655.  9  IVcst.  Rep.  334,  32  A'.  tV.  Rep. 
884. 

To  warrant  a  recovery  in  a  suit  based  on 
the  statute,  the  plaintiff  must  allege  and 
prove  that  the  items  of  labor  for  which  he 
claims  payment  were  performed  by  a  la- 
borer employed  by  a  contractor,  with  the 
company,  or  by  n  subcontractor  in  con- 
structing or  repairing  the  railroad,  and  thiil 


the  bill  of  items  of  labor  and  materials 
sued  for  has  been  furnished  to  the  railroad 
company,  together  with  the  amount  claimed, 
prior  to  its  usual  pay-day,  when  such  claim 
shall  be  due,  or,  if  the  contractor  was  not 
paid  on  such  pay-day.  then  prior  to  the  pay- 
ment then  due  to  the  contractor.  He  must 
further  show  that  at  the  time  he  furnished 
said  bill  of  items,  or  at  the  pay-day  next 
ensuing,  there  was  an  amount  due  from  the 
company  to  the  contractor,  and  the  amount, 
and  that  the  claims  he  seeks  to  collect  are 
undisputed,  and  acknowledged  to  be  due 
from  the  contractor  or  subcontractor.  Dud- 
ley v.  Toledo,  A.  A.  &<•  A'.  M.  R.  Co.,  65 
Mich.  655,  9  West.  Rep.  334,  32  N.  IV.  Rep. 
884. 

Where  a  railroad  company  is  sued  for 
goods  furnished  a  subcontractor  it  has  it  in 
its  power  to  protect  itself  by  notifying  the 
contractor  or  subcontractor  of  the  pendency 
of  the  suit,  and  thus  give  to  such  contractor 
the  opportunity  of  showing  that  the  claims 
disputed  are  not  acknowledged  as  being 
due  from  him.  Dudley  v.  Toledo,  A.  A. 
•S-  A'.  M.   R.    Co.,  65  Mich.  655,  9  IVest. 

^^P-  334.  32  A^-   '*'•  J^fp-  884. 

A  notice  of  a  claim  against  a  railroad 
company  for  labor  performed  for  a  subcon- 
tractor, given  under  How.  St.  §  3423.  which 
makes  the  company  liable  in  case  a  bill  of 
items  of  the  labor  is  furnished  to  the  com- 
pany, with  the  amount  claimed,  which  fails 
to  show  on  its  face  whether  the  work 
charged  for  is  the  claimant's  personal  labor 
or  team-work,  or  to  state  the  kind  of  labor 
performed,  the  dates  when  performed,  and 
the  rate  per  day,  and  the  amount  of  pay- 
ments made  thereon,  cannot  be  held  to  be 
the  "bill  of  items,  together  with  the  amount 
claimed,"  rcquiretl  by  the  statute,  Quaken- 
bush  V.  Chicago,  &■•  II'.  M.  R.  Co.,<)\  Mich. 
308,  51  A^"  IV.  Rep.  883.— Following 
Martin  v,  Michigan  &  O.  R.  Co.,  62  Mich. 
458 ;  Dudley  7/.  Toledo,  A.  A.  &  N.  M.  R. 
Co.,  65  Mich.  657. 

An  assistant  chief  engineer  of  a  railroad 
company  is  not  a  "  laborer,"  within  the 
meaning  of  the  constitutional  and  statutory 
provisions  making  stockholders  liable  for 
the  labor  debts  of  the  corporation.  lirocJt- 
way  v.  Innes,  39  Afich.  47. 

Contractors  and  subcontractors  are  not 
"  laborers."  within  the  meaning  of  the  stat- 
ute giving  a  right  of  at  tion  for  labor  debts. 
Chicago  &*  N.  K,  R.  Co.  v.  Stu^'^is,  44 
Mich.  538,  7  A'.  IV.  Rep,  J13.     /VrX  v.  Mil- 
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let,  39  Mich.  594.  Martin  v.  Michigan  &• 
O.  R.  Co.,  26  Atn.  &^  Eng.  R.  Cas.  351,  62 
Mich.  458,  29  N.  W.  Rep.  40. — Followed 
IN  Quackenbush  v.  Chicago  &  W.  M.  R. 
Co.,  91  Mich.  308. 

Railroad  contractors  gave  certificates  to 
their  workmen,  showing  the  amount  due 
them,  which  were  accepted  by  the  company. 
They  were  then  presented  to  third  persons, 
who  furnislied  goods  to  the  amount  of  the 
certificates  and  charged  the  same  to  the 
contractors.  Upon  a  suit  brought  against 
the  contractors  tiie  issue  was  made  whether 
the  goods  were  furnished  on  the  credit  of 
the  contractors  or  of  third  persons.  On 
appeal  the  court  was  unanimously  of  the 
opinion  that  the  contractors  were  liable  if 
the  goods  were  furnished  under  an  arrange- 
ment with  the  contractors,  but  were  equally 
divided  as  to  whether  they  were  liable  if 
they  were  not  so  furnished,  but  if  they  sub- 
sequently assented  to  the  goods  being 
charged  to  them,  the  question  being 
whether  such  transaction  would  not  be 
within  the  statute  of  frauds,  as  an  oral 
promise  to  answer  for  the  debt  of  another. 
Fanvcllv.  Dewey,  12  Mich.  436. 

H.  was  a  subcontractor  working  upon  the 
line  o.'  a  railway  company.  He  had  no 
visible  property  save  a  few  scrapers  and 
tools,  used  in  liis  business  of  grading  and 
clearing.  Arrangements  were  Hiads  with 
two  merchants  to  take  his  orders  from 
laborers,  his  employes,  and  pay  them  in 
goods.  H.  agreed  to  pay  these  orders, 
which  were  to  be  taken  out  of  money  com- 
iiij,'  to  him  by  virtue  of  his  contract  with  the 
railway  company  ;  or  if  not  so  paid,  it  was 
agreed  that  the  merchants  should  have  the 
same  rights  against  II.  or  the  company 
which  the  laborers  themselves  had.  Held, 
that  the  cashing  of  an  order:  "  Please  de- 
liver to  bearer  $3  (two  dollars)  in  goods, 
and  charge  the  same  to  account  of  yours," 
etc.,  signed  by  a  subcontractor,  and  ad- 
dressed to  a  merchant,  does  not  of  itself 
establish  an  assignment  of  the  "  laborers'  " 
claim,  under  the  Michigan  statute  for  the 
protection  of  laborers  in  the  employ  »)f  rail- 
road companies.  Martin  v.  Michigan  &* 
0.  R.Co.,  2()  Aph.  &^  Eng.  R.  Cas.  351,  62 
Mich,  458,  29  A'.  /F.  Re/>.  40.— Dl.sTiN- 
OUISHINO  Missouri,  K.  &  T.  R.  Co.  ta 
Brown,  14  Kun.  557.— Followki*  in  Dud- 
ley V.  Toledo,  A.  A.  &  N.  M.  H.  Co..  65 
Mich,  655,  9  West.  Uep.  334,  32  N.  W.  Rep. 


A  railroad  subcontractor  gave  to  men  in 
his  employ  orders  on  a  merchant  for  goods 
to  a  fixed  amount,  who  delivered  the  same, 
the  drawer  charging  the  orders  directly  to 
the  men  as  so  much  money  paid  them. 
He/ii,  not  an  assignment  of  the  claim  of  the 
men  for  labor  performed  for  the  subcon- 
tractor, who  treated  the  orders  as  payment 
to  the  laborer,  which,  when  paid,  extin- 
guished the  laborer's  claim.  Dudley  v.  To- 
ledo, A.  A.  &*  N.  M.  R.  Co.,  61  Mich.  655,  9 
West.  Rep.  334,  32  N.  11".  Rep.  884.  — Fol- 
lowing Martin  v.  Michigan  &  O.  R.  Co., 
62  Mich.  458. 

92.  Missouri.— The  act  of  April  23, 
1877,  entitled  "  An  act  to  better  secure  the 
wages  of  laborers  and  operatives,"  is  not  un- 
constitutional as  special  legislation;  nor  as 
impairing  the  obligation  of  contracts  ;  nor 
for  failing  to  sufficiently  express  its  object 
in  its  title.  Luther  v.  Saylor,  8  Mo.  App. 
424.— Quoting  Peters  v.  St.  Louis  &  I.  M. 
R.  Co.,  23  Mo.  III. 

A  laborer  under  a  subcontractor  engaged 
in  building  a  railroad  is  entitled  to  the  bene- 
fit of  section  12  of  the  Act  of  Feb.  24,  1853, 
entitled  "  An  act  to  authorize  the  formation 
of  railroad  associations  and  to  regulate  the 
same."  Peters  v.  SV.  Louis  &^  /.  M.  R.  Co., 
24  Mo.  586.— Following  Kent  v.  New 
York  C.  R.  Co.,  12  N.  Y.  628.— Reconciled 
IN  VVclls  V.  Mehl,  25  Kan.  205. 

The  general  railroad  act  of  1855,  §  12,  is 
constitutional  when  applied  to  companies 
chartered  before  the  passage  of  the  law. 
Grannahan  v.  Hannibal  «&»  St.  /.  R.  Co.,  30 
Mo.  546. 

Notwithstanding  a  provision  in  a  contract 
subletting  railroad  work  that  the  work 
shall  not  be  further  sublet,  yet  if  the  con- 
tractors, knowing  that  the  work  is  further 
sublet,  acquiesce  in  the  work  being  done, 
they  are  bound  to  pay  for  the  work,  and  a 
laborer  may  maintain  an  action  against  the 
railroad  company,  under  the  General  Rail- 
road Act,  §  12.     Grannahan  v.  Hannibal  &* 

St,  /.    R,    Co.,    30  A/o.   546.  —  P'OLLOWEI)    IN 

Conner  v.  Hannibal  &  St.  J.  R.  Co.,  30  Mo. 

549- 

A  notice  to  a  railroad  that  a  contractor 
on  their  road  is  in  arrears  to  his  hands, 
which  substantially  complies  with  the  stat- 
ute (Wagn.  St.  302,  §  10),  so  as  to  prevent 
any  misapprehension,  is  siilficient.  Cos- 
groTc  V.  7'ebo  &*  A',  A'.  Co.,  54  Mti.  495. 

The  term  "  laborer,"  as  used  in  2  Wagn. 
St.  887,  H  6,  making  ra'iroad  companies  lia- 
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ble  to  laborers  engaged  in  constructing  a 
road,  does  not  include  those  who  furnish 
teams  and  wagons  and  drivers  hired  by 
them  to  haul  and  deliver  stone  or  other 
material  in  the  construction  of  the  road. 
Such  a  one  is  not  a  day  "  laborer  "  within 
the  meaning  of  the  statute.  Groves  v.  Kan- 
sas City,  St.  J.  &>  C.  n.  K.  Co.,  57  Mo.  304. 
— Approving  New  York  &  H.  R.  Co.  v. 
Kip,  46  N.  Y.  551.  Quoting  Mooney  v. 
Hannibal  &  St.  J.  R.  Co..  28  Mo.  570. 

A  railroad  company,  having  become  lia- 
ble to  pay  the  wages  of  workmen  employed 
by  contractors  (Wagn.  St.  302,  §  10),  de- 
ducted, on  their  pay-rolls,  charges  for  sun- 
dry goods  tiieretofore  furnished  the  men  by 
a  merctiant  under  an  agreement  entered 
into  by  him  with  the  contractors.  On  the 
rolls,  and  pursuant  to  the  agreement,  the 
amounts  purchased  were  entered  as  pay- 
ments made  on  the  wages  account  and  as 
due  from  the  contractors  to  th:^  merchant. 
Held,  v'hat,  being  a  stranger  to  the  agree- 
ment, the  company  was  not  liable  to  the 
merchant  under  it  for  such  advances ;  and 
its  deductions  of  the  amounts  due  the  mer- 
chant from  the  wages  of  the  men  would 
not  of  itself  raise  an  assumpsit  in  his  favor 
against  it ;  and  it  would  be  liable,  not- 
withstanding, to  the  employes  for  the  un- 
paid balances.  But  they  having  acquiesced 
in  that  mode  of  settlement,  the  merchant 
could  recover  those  sums  from  the  company 
on  an  implied  undertaking  to  pay  the  same. 
Schuster  v.  Kansas  City,  St.  J.  &•  C.  B.  R. 
Co.,  60  Mo.  290. 

113.  New  York. — (i)  Under  Laws  of 
1850,  §  10.— The  protection  given  by  the 
General  Railroad  Act  of  1850,  §  10,  making 
the  stockholders  liable  for  debts  owing  for 
the  construction  of  the  road,  only  extends 
to  "  laborers  and  servants,"  and  does  not 
include  the  company's  contractors.  Aikin 
v.  ll'asson,  24  A'.  V.  482.—  Followed  in 
Halch  V.  New  York  &  O.  M.  R.  Co.,  46  N. 
Y.  521. 

Section  10  does  not  extend  to  laborers 
employed  by  contractors,  but  only  to  the 
immediate  employes  of  the  company  itself. 
TIjc  protection  to  employes  of  contractors 
iS  provided  for  in  §  12  of  the  act.  Galla- 
ghar  V.  Ashby,  26  liarh.  {N.  Y.)  143. 

A  complaint  under  §  10,  seeking  to  make 
stockholders  liable  for  labor  performed  in 
constructing  a  road,  which  states  that  the 
company  was  liable  to  certain  laborers 
under  whom   plaintifl  claims,  is  defective 


unless  it  states  that  such  laborers  were  of  a 
class  protected  by  the  statute.  Boutwell  v. 
Townsend,  37  Barb.  {N.  Y.)  205. 

(2)  Under  Laws  of  1850,  §  12.— The  pro- 
tection given  by  the  General  Railroad  Act,  § 

12,  does  not  extend  to  laborers  employed 
by  subcontractors.  Millered  v.  Lake  On- 
tario, A.  &*  N.  Y.  R.  Co.,  9  How.  Pr.  (N.  Y.) 
238.— Disapproved  in  Kent  v.  New  York 
C.  R.  Co..  12N.  Y.628. 

The  protection  given  laborers  by  §  12  is 
not  limited  to  persons  employed  by  con- 
tractors, but  extends  to  persons  employed 
by  subcontractors.  Kent  v.  New  York  C. 
R.  Co.,  12  N.  Y.  628.— Approving  Warnert/. 
Hudson  River  R.  Co.,  5  How.  Pr.  (N.  Y.)  454. 
Disapproving  Millered  v.  Lake  Ontario, 
A.  &  N.  Y.  R.  Co.,  9  How.  Pr.  238.  Dis- 
tinguishing McCluskey  v.  Cromwell,  11  N. 
Y.  593. — Approved  in  Branin  v.  Connec- 
ticut &  P.  R.  R.  Co.,  31  Vt.  214.  FoL- 
LOWED  IN  Peters  v.  St.  Louis  &  I.  M.  R. 
Co.,  24  Mo.  586.  Reconciled  in  Wells 
V.  Mehl,  25  Kan.  205. 

The  liability  is  the  same  whether  the 
work  be  performed  under  a  contract  at  a 
stipulated  price  or  on  a  quantum  meruit. 
Chapman  v.  Utica  &*  B.  R.  R.  Co.,  4  Lans. 
{N.  Y.)  96. 

Section  12  only  extends  to  personal 
manual  labor,  and  does  not  extend  to  labor 
performed  by  a  team  and  an  assistant,  and 
will  not  include  the  personal  services  of  the 
owner  of  the  team  unless  the  price  thereof 
has  been  separately  agreed  to.  Atcherson  v. 
Troy  <S-  U.  R.  Co..  i  Abb.  A/>fi.  Dec.  (JV.  Y.) 

13,  6  Abb.  Pr.  N.  S.  329.  Cummini^s  v. 
A'ejo  York  ^  O.  M.  R.  Co.,  i  Lans.  (N.  Y.) 
68. 

If  the  laborer  has  so  mixed  his  labor  with 
others,  or  with  a  team,  that  he  cannot  make 
a  demand  from  the  company  under  the 
statute,  then  his  only  remedy  is  against  the 
contractors.  Atcherson  v.  Troy  &•  />'.  A'. 
Co.,  I  Abb.  App.  Dec.  (A'.  J'.)  13.  6  Abb.  Pr, 
N.  S.  329.  Patch  V.  AVrc  York  &*  O.  Af. 
R.  Co.,  46  A'.  Y.  521.— Following  Conant 
V.  Van  Schaick,  24  Barb.  (N.  Y.)  87;  Ericsson 
V.  Brown,  38  Barb.  390;  Coffin  7>.  Reynolds, 
37  N.  Y.  640;  Aikin  ?'.  VVasson,  24  N.  Y. 
482.— yuoTKl)  in  Lehigh  C.  &  N.  Co.  v. 
Central  R.  Co,,  29  N.  J.  Eq.  252. 

The  notice  providetl  by  the  section  to  be 
served  on  the  company  may  be  served  with- 
in twenty  days  from  the  time  the  work  is 
ended.  The  services  may  be  on  the  com- 
pany's chief  engineer,  though  the  part  of 
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the  road  where  the  labor  is  performed  be 
under  tlie  charge  of  an  assistant  engineer. 
Chapman  v.  Utica  &*  B.  li.  K.  Co.,  4  Lans. 
(.\-.  1-.)  96. 

Several  different  actions  were  commenced 
by  laborers  employed  by  subcontractors 
against  a  railroad  company  to  recover  for 
work  done.  The  company  entered  into  a 
written  agreement  that  the  proceedings 
siiould  be  stayed  in  all  of  the  causes  except 
one,  and  they  were  to  abide  the  result  of  a 
final  judgment  in  the  one  action,  "  in  which 
verdict  is  to  be  taken  on  written  stipulation 
as  to  facts,  subject  to  the  opinion  of  the 
general  term."  Held,  that  a  final  judgment 
in  the  one  suit  established  the  claims  in  the 
other  suits,  except  as  to  the  amount  only, 
and  the  company  could  not  controvert  the 
claims  except  on  the  one  point  of  amount. 
Honlahan  v.  Sackett's  Harbor  &*  S.  R.  Co., 
2\Hinv.Pr.  (A'.  }'.)  155. 

(3)  Under  charter  of  Hudson  River  R. 
C<?.— Under  the  Act  of  1850,  §  5, amending 
the  charter  of  the  Hudson  River  R.  Co., 
the  company  is  liable  to  any  "laborer  "  for 
his  services,  whether  it  be  done  with  his 
own  hands  or  whether  he  uses  tools,  or  a 
team,  or  whether  the  labor  be  performed  in 
person  or  by  a  servant,  or  whether  he 
superintend  others  who  labor.  Warner  v. 
Hudson  River  R.  Co.,  5  Hirw.  Pr.  (A'.  I'.) 
454.— Ai'PRuvKU  IN  Kentt/.  New  York  C. 
R.  Co.,  12  N.  Y.  628. 

The  term  "  contractors"  includes  all  per- 
sons who  assume  to  perform  a  specified  por- 
tion of  work,  whether  they  are  direct  con- 
tractors or  subcontractors ;  and  the  term 
"  laborers  "  includes  all  persons  who  act- 
uiilly  engage  in  the  construction  of  the 
work  under  such  contractors.  Warner  v. 
Hudson  River  R.  Co.,  ^  Hozo.  Pr.  (N.  K) 
454- 

U4.  PciiiiHjivniiia.  —  Subcontractors 
and  laborers  employed  by  subcontractors 
arc  not  within  the  protection  of  the  resolu- 
tion of  1843,  forbidding  corporations  in- 
debted for  labor  to  divest  themselves  of 
their  property  in  fraud  of  such  indebted- 
ness. The  act  of  April  14,  1862,  does  not 
enlarge  the  class  of  persons  protected  by 
tlic  rcsoluli(m  of  1843;  it  merely  aids  in 
the  remedy.     Hart's  Appeal,  96  Pa.  St.  355. 

Ort.  Vermont.— The  general  railroad 
act  (Conip.  St.  ch.  26,  g  60),  making  rail- 
road companies  liable  for  labor  performed 
under  its  contractors,  is  not  unconstitu- 
tional as  impairing  the  obligation  of  con> 


tracts.  Branin  v.  Connecticut  <&>•  P.  R.  R. 
Co.,  31  17.  214.— Approving  Kent  v.  New 
York  C.  R.  Co.,  12  N.  Y.  628.  Quoting 
Dartmouth  College  v.  Woodward,  4  Wheat. 
(U.  S.)  518  ;  Peters  v.  St.  Louis  &  I.  M.  R, 
Co.,  23  Mo.  107, 

Under  section  60  the  company  is  liable 
to  laborers  employed  by  subcontractors,  as 
well  as  by  contractors  direct ;  and  the  lia- 
bility extends  to  labor  performed  by  teams, 
as  well  as  to  direct  personal  manual  labor. 
Branin  v.  Connecticut  6»  P.  R.  R.  Co.,  31 
Vt.  214.— Reviewing  McCluskey  v.  Crom- 
well, II  N.  Y.  593. 

An  action  cannot  be  maintained  which  is 
founded  on  §  3372,  R.  L.,  which  makes  rail- 
roais  liable  to  day  laborers  employed  by 
contractors,  for  labor  in  constructing  their 
roads,  when  the  work  was  done,  and  the 
contract  was  made  and  to  be  performed  in 
New  York  and  governed  by  its  laws.  If 
New  York  has  a  statute  imposing  a  similar 
liability  on  railroads  the  action  should  have 
been  based  upon  that  statute.  Cartivright 
V.  Nev)  York  6-  M.  R.  Co.,  30  Am.  &• 
Eng.  R.  Cas.  234,  59  Vt.  675,  4  N.  Eng.  Rep. 
361,  <)Ail.  Rep.  370. 

Where  contractors,  by  an  express  pro- 
vision in  their  contract  with  the  company, 
authorized  the  corporation  "  to  retain  in 
their  hands,  for  the  payment  of  the  work- 
men, such  an  amount  of  the  monthly  es- 
timates as  the  engineer  may  deem  proper 
for  that  purpose,  and  the  engineer  is  author- 
ized to  adopt  such  measures  for  the  dis- 
bursement of  the  money  as  he  may  con- 
sider judicious"  —  held,  that  the  parties 
would  be  bouiui  by  any  act  of  the  engineer 
in  retaining  and  disbursing  the  money  in 
payment  of  the  laborers  on  the  road,  and 
the  contractors  could  enforce  no  claim 
against  the  company  on  the  contract,  except 
for  the  balance  due,  after  sufticient  had 
been  retained  by  the  engineer  for  the  above 
purpose;  and  the  money  so  retained  would 
not  be  taken  upon  their  debts,  as  it  would 
be  in  the  hands  of  the  company  or  engineer, 
as  trustee  for  the  laborers.  Joslyn  v.  Mer- 
ro'iO,  25  ]'t.  185. 

UiS,  Wost  Vii'tfliila. —  Subcontractors 
made  an  agreement  with  a  merchant  to  fur- 
nish their  hands  with  groceries,  the  cost  of 
which  the  contractors  agreed  to  retain  out  of 
their  monthly  wages  when  they  paid  the 
hands  out  of  the  monthly  estimates  to  be 
paid  them  by  the  company,  During  the 
month  the  company's  engineer  declared  the 
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contract  forfeited,  and  did  not  pay  directly 
to  tiie  contractors  the  monthly  estimates, 
but  proceeded  to  pay  the  hands  in  their 
employ.  The  merchant  applied  to  the  en- 
gineer to  obtain  his  pay  out  of  the  wages  of 
the  hands,  and  was  told  to  attend  the  place 
of  payment,  and  the  amount  of  his  account 
would  either  be  retained  out  of  the  money 
due  the  hands  or,  if  they  were  paid  in  full, 
then  he  could  collect  his  accounts  from 
each.  The  engineer  in  paying  the  hands 
deducted  from  the  amount  due  each  the 
merchant's  account,  amounting  in  all  to 
$849.48,  but  then  refused  to  pay  this,  or  any 
other  sum,  over  to  the  merchant.  Held, 
that  the  merchant  might  maintain  an  action 
against  the  company  for  money  had  and 
received.  Handley  v.  Chesapeake  &*  O.  K. 
Co.,  9  W.  Va.  474. 

07.  Wisconsin.— The  protection  given 
by  Act  of  1857,  ch.  27,  includes  laborers  un- 
der subcontractors  as  well  as  direct  con- 
tractors with  the  company.  Mundt  v.  Slu' 
boygan  &*  F.  du  L.  A'.  Co.,  31  IVts.  451. 

A  notice  to  a  railroad  company,  under 
the  statute,  that  plaintilT  has  a  claim  against 
it  for  labor  in  the  construction  of  the  road, 
and  specifying  the  dates  between  which  the 
labor  was  performed  and  the  amount  of 
the  claim,  is  sufficient,  and  need  not  state 
the  name  of  the  contractor  under  whom  tlie 
labor  was  performed.  Mundt  v.  Sheboygan 
&>  F.  du  L.  R.  Co.,  31  Wis.  451. 

Where  a  statute  provides  that,  in  order 
to  hold  a  railroad  company  liable  for  labor 
performed  under  one  of  its  contractors, 
notice  must  be  given  to  the  company  within 
thirty  days  after  the  claim  shall  "  accrue," 
it  is  sufhcient  to  give  notice  within  thirty 
days  after  the  next  regular  pay-day,  although 
that  be  a  month  after  the  labor  was  per- 
formed. Mundt  v.  Sheboygan  &-  F.  du  L. 
R.  Co.,  31  Wis.  451. 

Act  of  1872,  ch.  119,  §  10,  as  amended  in 
1873,  ch.  246,  provides  that  when  any  rail- 
road contractor  shall  be  indebted  to  any 
laborer  engaged  in  the  construction  of  the 
road  for  thirty  or  any  less  number  of  days, 
such  laborer  may  give  notice  of  such  in- 
debtedness to  the  company,  whereupon  it 
shall  become  liable  to  pay  the  amount  due 
him  for  such  labor.  Held,  that  the  effect 
of  the  statute  is  to  make  the  company  a 
guarantor  of  payment  for  such  work,  and  a 
laborer  may  sue  as  upon  contract  before  a 
justice  fur  any  amount  within  his  jurisdic- 
tion.    Redmond  v.  Galena  6-  S.  W.  R.  Co., 


39  Wis.  426,  13  Am.  Ry.  Rep.  400. — Recon- 
ciled IN  Wells  V.  Mehl,  25  Kan.  205. 

The  principal  contractors  for  the  con- 
struction of  a  railroad  agreed  to  save  the 
railroad  company  harmless  from  the  pay- 
ment of  laborers'  wages.  In  paying  labor- 
ers working  under  a  subcontractor  they  re- 
tained the  amount  owing  by  each  laborer  for 
board,  it  being  a  custom  and  the  understand- 
ing of  all  parties  that  such  amounts  should  be 
retained  and  paid  directly  to  the  boarding- 
house  keeper,  //eld,  that  the  boarding- 
house  keeper,  who  had  furnished  the  board, 
relying  upon  such  custom,  might  recover 
from  the  principal  contractors  the  amounts 
so  retained,  although  the  subcontractor  was 
indebted  to  them  in  a  sum  exceeding  such 
amounts.  French  v.  Langdon,  76  Wis.  29, 
44  A',  W.  Rep.  1 1 II. —Following  Sterling 
V.  Ryan,  72  Wis.  36,  7  Am.  St.  Rep.  818. 

98.  Muuitolm.— After  a  railway  had 
incurred  some  liabilities  its  name  was  by 
statute  changed.  The  act  provided  that 
"the  existing  liabilities  of  the  company  for 
work  done  for  said  company  shall  be  a  first 
charge  upon  the  undertaking."  A  further 
act  provided  that  "  the  company  shall  re- 
main liable  for  all  debts  due  for  the  con- 
struction of  the  railway,  and  if  such  debts 
are  due  to  contractors,  shall  cause  all  just 
claims  for  labor,  etc.,  to  be  paid  by  such 
contractors."  Afterwards  a  charter  was 
issued  to  a  third  company  in  which  that 
railway  covenanted  with  her  majesty  to  pay 
all  debts  due  by  the  above-named  railways, 
"and  will  cause  all  just  claims  for  labor, 
etc.,  due  by  cont  ractors,  to  be  paid  by  such 
contractors."  Neld:{i)  that  the  railway  was 
liable  only  to  the  extent  to  which  the  previ- 
ous railway  was  liable  to  its  own  contractors, 
and  not  for  such  sums  due  by  such  contractors 
to  workmen  beyond  the  amount  of  that  lia- 
bility ;  (2)  if  otherwise,  the  workmen  ought 
to  be  parties  in  the  bill.  Attorney-General 
V.  A/acDonald,  6  Afan.  372. 

6.  Actions  Growing  out  of  Construction 
Contracts. 

a.  What  Remedies  are  Available. 

90.  Ritflit    to    sue,   KOiierally.— (i) 

General  rules. — Where  a  contractor  agrees  to 
erect  several  railroad  bridges,  to  be  paid  for 
part  in  cash  and  part  in  the  stock  of  the 
company,  at  a  certain  sum  per  foot,  but 
where  the  contract  is  silent  as  to  the  time 
of  payment,  no  payment  can  be  demanded 
until  the  work  is  completed,  or  at  least  un- 
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til  each  bridge  is  completed ;  and  then  no 
recovery  can  be  had,  so  far  as  payment  is  to 
be  made  in  stock,  until  a  demand  is  made 
and  a  refusal  to  deliver  it.  L'ootijf  v.  /iui- 
land  St*   B.    R.    Co.,   3    Blatchf.   {(/.    S.) 

A  suit  by  a  subcontractor  against  a  con- 
tractor to  recover  for  work  done  on  a  rail- 
road in  which  the  railway  company  is 
garnished  as  the  supposed  debtor  of  the 
contractor,  doc:  not  estop  the  plaintiff  from 
bringing  another  suit  against  the  railway 
company  founded  on  the  same  claim,  unless 
it  is  shown  that  the  first  suit  resulted  in  a 
judgment  in  favor  of  the  plaintiff.  Hunts- 
villi:,  B.  L.  <S-  M.  S.  R.  Co.  v.  Corpening,  97 
Ala.  (i%\,\2  So.  Rep.  295. 

Where  it  was  agreed  in  a  contract  for  the 
construction  of  a  railroad  that  the  company's 
engineer  should  certify  to  the  performance 
of  the  work  and  should  determine  all  ques- 
tions in  dispute  between  the  parties — held, 
that  this  did  not  preclude  the  builders  from 
maintaining  an  action  in  court  to  recover  of 
the  company  the  balance  due  them  under 
the  facts  certified  by  the  er.j^ineer.  Flynn 
V.  Des  Moines  &*  St.  L.  R.  Co.,  63  Iowa  490, 
19  yV.  jr.  Rep.  312. 

A  party  entering  into  a  contract  with  a 
railroad  company  to  complete  a  certain 
building  according  to  plans  and  specifica- 
tions thereto  attached,  at  a  specified  price, 
and  upon  the  approval  of  a  particular  i)ers()n, 
cannot,  after  he  has  upon  the  certificate  of 
that  person  received  the  amount  contracted 
for,  maintain  an  action  on  the  original  con- 
tract for  "  extras."  Nor  can  he  set  aside  the 
contract  and  sue  for  work  and  labor.  /'«/- 
tersoH  v.  Great  Western  R.  Co. ,  9  U.  C.  C.  P. 
229. 

(2)  Illustrations. — A  construction  contract 
contained  the  provision  that  if  the  contract- 
ors failed  to  complete  the  road  within  a 
specified  time  they  would  pay  all  damages 
sustained  by  the  company.  The  work  was 
not  completed  within  the  time  and  the  com- 
pany sustained  damages  amounting  to  I3800. 
Subsequent  to  the  making  of  the  original 
contract  a  further  contract  was  entered  into 
by  which  the  company  agreed  to  accept  the 
road  and  to  release  the  contractors  from 
certain  work  then  unfinished,  and  to  deduct 
an  amoimt  from  the  original  contract  price 
supposed  to  be  equal  to  the  cost  of  finish- 
ing the  road.  Held,  that  the  second  agree- 
ment was  not  a  waiver  of  a  claim  for  dam- 
ages for  failing  to  complete  the  road  within 


the  time'limited  under  the  original  contract. 
Cannon  v.  VVildman,  28  Conn.  472. 

A  construction  contract  provided  that 
the  contractor  should  be  liable  in  damages 
if  the  work  was  not  completed  within  a 
specified  lime,  and  that  the  engineer  might 
dismiss  tiie  contractors  and  terminate  the 
contract  for  a  failure,  from  time  to  time,  to 
comply  with  the  contract,  in  which  case  any 
amounts  due  the  contractors  ^ihould  be  for- 
feited ;  or  the  engineer  mignt  deduct  such 
sums  from  the  monthly  payments  as  he 
should  deem  reasonable  for  such  breaches. 
Held,  that  the  provisions  relating  to  discon- 
tinuing the  contract  by  the  engineer,  and 
making  deductions  from  the  monthly  pay- 
ments, had  reference  only  to  such  defaults 
as  should  occur  from  time  to  time,  anil  not 
to  a  failure  to  complete  the  work  within  he 
time  limited;  and  a  failure  of  the  en;,niieer 
to  take  advantage  of  such  breaches  was  not 
a  waiver  of  a  claim  for  dimiages  arising  from 
a  failure  to  complete  the  road  on  time. 
Cannon  v.  Wildman,  28  Cu;ni.  472. 

S..  K.  &  A.  contracted  with  the  D.,  U.,  B. 
&  P.  R.  R.  Co.  to  construct  and  equip  its 
road.  They  were  to  receive  as  part  pay- 
ment when  the  iron  was  laid  $1500  per  mile 
in  county,  city,  am!  town  bonds.  S.,  K.  & 
A.  gave  to  i)l;iinliff  an  order  on  the  com- 
pany directing  it  to  deliver  to  him  out  of 
such  payment,  when  due,  15)36,666.66  of  said 
bonds  and  charge  to  their  account.  This 
order  was  accepie<l  by  the  company.  S.,  K. 
&  A.  assigned  llieir  contract,  before  such 
payment  became  due,  with  the  assent  of  the 
company,  to  G.,  its  president  and  one  of  its 
directors,  who  went  on  and  finished  the 
contract.  At  the  time  of  the  assignment  G. 
knew  of  the  order  and  accei)taricc.  The 
company  delivered  the  bonds  to  G.  In  an 
action  to  recover  the  value  thereof — held, 
(Grover,  J.,  dissenting)  that  from  the  rela- 
tion which  G.  bore  to  the  company  it  had 
the  option  to  treat  his  dealings  as  upon  its 
account  and  for  its  benefit,  or  to  treat  him 
as  contractor  on  his  own  account;  that  hav- 
ing elected  to  waive  the  fiduciary  relation- 
ship as  to  G.  by  recognizing  him  as  con- 
tractor, allowing  him  to  go  on  and  complete 
the  contract  and  paying  him  the  contract 
price,  it  could  not  set  it  ii|)  to  defeat  plain- 
tiff's claim  ;  at  least  it  could  not  be  done  on 
appeal  where  no  defense  based  thereon  was 
set  up  in  the  answer  or  urged  on  the  trial; 
also  that  the  order  operated  as  an  equitable 
assignment  of  so  much  of  the  contract  price 
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when  it  became  payable  ;  that  although  S., 
K.  &  A.  did  not  complete  the  contract,  their 
assignee  having  so  done,  the  contract  price 
became  payable ;  that  G.,  having  notice,  took 
the  contract  subject  to  plaintiffs  right,  and 
had  no  right  to  receive,  nor  had  the  com- 
pany to  pay  to  him,  the  portion  so  assigned 
to  plaintiff;  and  that  therefore  he  could 
maintain  his  action  therefor.  A'/s/tj  v. 
IniUiinapolis,  B.  Sr^  \V.  R.  Co.,  62  N.  Y.  240; 
re7rrsini^  i  Hun  202,  x  T.  &•  C.  13. 

A  construction  contract  provided,  among 
other  things,  that  the  contractor  would  bear 
all  expenses  of  litigation  growing  out  of  the 
construction,  and  that  he  might  use  the 
company's  name  in  necessary  litigation. 
One  of  the  company's  five  directors,  who 
was  also  the  agent  of  the  contractor,  em- 
ployed plaintiffs,  who  were  attorneys,  who 
rendered  services  in  litigation  both  for  and 
against  the  contractor,  without  any  knowl- 
edge of  the  above  agreement,  and  charged 
it  to  the  company.  The  object  of  the  liti- 
gation was  largely  to  protect  the  interest  of 
the  company.  HclJ,  that  plaintiffs  were 
entitled  to  recover  against  the  company. 
Foot  V.  Rutland  <S-  W.  R.  Co.,  32  Vt.  633. 

Plaintiff  agreed  "  to  construct  all  the  cul- 
vert masonry,  cattle-passes,  paving,  and  ex- 
cavation foundation  pits "  on  certain  sec- 
tions of  railroad,  for  which  defendants 
agreed  to  pay  at  prescribed  rates.  Defend- 
ants discharged  plaintiff  from  performance 
before  it  was  completed,  and  plaintiff 
brought  an  action  for  loss  of  prospective 
profit  on  that  part  of  the  work  that  he  was 
not  permitted  to  do ;  but  in  alleging  the 
agreement  to  do  the  work,  he  omitted  to  in- 
clude the  paving  in  the  enumeration  of  the 
several  kinds  of  work,  so  that  it  was  not 
alleged  that  he  agreed  to  do  the  paving,  nor 
that  defendants  agreed  that  he  might  do  it, 
but  merely  that  defendants  agreed  to  pay 
him  at  a  certain  rate  for  what  he  did.  On 
that  declaration  plaintiff  was  adjudged  en- 
titled to  recover  for  loss  of  profit  on  cul- 
vert masonry,  etc.,  l)ut  not  on  paving;  and 
for  the  latter  he  thereupon  brought  another 
action.    Hflti,  adjudicated.    Mony  v.  Kin^, 

51  Vt-  383- 

A  construction  contract  provided  that 
"  for  a  failure  to  complete  the  work  within 
the  time  fixed,  or  incase  it  should  appear  to 
the  engineer  that  the  work  is  not  [jrogress- 
ing  with  sufficient  rapidity  to  secure  its 
completion  within  a  specified  time,"  the 
company  might  employ  additional  help  to 


hasten  its  completion,  at  the  expense  of  the 
contractors,  or  might  declare  the  contract 
ended  and  contract  with  other  persons  for 
the  completion  of  the  work.  JleU,  that 
the  company  was  not  restricted  to  the 
remedies  provided  in  the  contract,  but 
might  sue  and  recover  damages  for  failure 
to  complete  the  work.  Jackson  v.  Clcoc- 
iand,  19  Wis.  ^oo;  former  appeal,  15  U't's. 
107. 

100.  Assumpsit.— Under  Comp.  Laws 
N.  Mex.,  §§  2623,  2664,  relating  to  "corpora- 
tions," the  governing  board  of  directors 
alone  can  alter  the  common  seal  of  the  com- 
pany and  adopt  a  new  one.  The  scroll  or 
private  seal  of  the  chief  engineer  of  a  rail- 
road corporation  of  that  territory,  affixed  to 
a  grading  contract,  is,  therefore,  not  the 
seal  of  the  company,  and  the  contract  is  not 
a  specialty,  and  assumpsit  will  lie  against 
the  company  for  its  breach.  Saxton  v. 
Texas,  S.  F.  &•  A\  R.  Co.,4.  A'.  Mex.  201,  16 
Pae.  A'ep.Ssi. 

A  written  contract  for  the  grading  and 
masonry  of  a  railroad  between  designated 
termini  is  not  so  altered  and  modified  by  a 
change  in  the  route  between  such  termini 
as  to  enable  the  contractor  to  recover  for 
the  work  done,  upon  a  quantum  meruit, 
irrespective  of  prices  designated  in  the 
agreement.  McGrann  v.  North  Lebanon  R. 
Co.,  29  Pa.  St.  82. 

The  contract  provided  that  the  altera- 
tions directed  by  the  engineer  should  "  be 
made  as  directed."  Such  alterations  are 
within  the  jurisdiction  of  the  engineer  to 
determine  and  estimate.  Alterations  di- 
rected did  not  abrogate  the  contract  or  sub- 
stitute a  new  one ;  they  were  within  the  origi- 
nal contract.  But  work  done  after  tiie  j>;b 
had  been  taken  off  the  contractor's  hands 
by  the  company  was  not  done  under  the 
contract,  and  payment  for  it  might  be  re- 
covered in  assumpsit.  O'Reilly  v.  Kerns,  52 
Pa.  St.  214. 

101.  Kqiiitnblo  suit  for  rescission. 
— Where  a  party  contracted  to  construct 
and  equip  a  railroad,  and  received,  on  the 
hypothecated  bonds  of  the  road,  as  much 
money  as  he  had  expended  in  and  about 
the  contract,  and  afterward  abandoned  it, 
the  court  may  decree  the  contract  as  to 
such  party  rescinded,  and  revest  the  origi- 
nal stockholders  with  their  stock  and  fran- 
chises yielded  to  the  defaulting  contractor. 
But  the  default  of  the  contractor  could  not 
operate  to   impair  or  affect  the  rights  of 
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innocent  holders  of  the  bonds.  Grant  v. 
Crciii,  46  ///.  469. 

102.  Injuin'tioii.— Where  a  construc- 
tion contract  provides  for  an  extension  of 
time  for  the  completion  of  the  work,  to  be 
determined  by  the  engineer,  upon  the  con- 
tractor giving  immediate  notice  in  writing, 
the  fact  that  the  work  was  impeded  by  the 
conduct  of  the  company  and  engineer,  who 
arbitrarily  and  unjustly  refused  to  allow  any 
extension,  will  warrant  equitable  interfer- 
ence in  favor  of  the  contractor.  Georgia 
Pac.  A'.  Co.  V.  Brooks,  66  Miss.  583,  6  So. 
Kip.  467. 

Wiiere,  under  the  terms  of  a  contract  be- 
tween a  railway  company  and  a  contractor, 
the  company  resumes  possession  and  takes 
the  works  out  of  the  contractor's  hands,  the 
court  will  not  grant  the  contractor  an  in- 
junction upon  allegations  of  impropriety  of 
conduct  and  duress,  where  the  contractor 
can,  if  the  company  is  wrong,  be  amply 
compensated  in  damages;  whereas  if  the 
contractor  is  allowed  to  resume  work  the 
court  cannot  enforce  specific  performance 
in  order  to  compel  the  completion  of  the 
works.  Garrett  v.  Ininstead  &*  E.  D.  R. 
Co.,^DeG.,J.  &•  5.462. 

There  is  no  case  for  an  interlocutory  in- 
junction where  a  railway  company,  on  the 
ground  of  an  alleged  default  on  the  part  of 
the  contractor  for  constructing  the  road, 
claims  the  right  of  completing  the  works 
itself,  and  thereupon  the  contractor  files  a 
bill  against  such  company,  asking  for  an  in- 
junction to  restrain  it  from  declaring  the 
construction  contract  void  as  to  work  re- 
maining to  be  done,  and  from  declaring  the 
amount  remaining  due  for  work  already 
done  forfeited,  and  from  taking  possession 
of  the  materials  and  implements  in  his  pos- 
session or  belonging  to  him.  Miinro  v. 
WiTe/i/ioe  6-  />'.  A'.  CV;.,  4  De  G.J.  &>  S.  723. 

The  complainants  contracted  with  the 
defendant  (a  railroad  company)  to  furnish 
and  lay  down  the  iron  for  its  road,  to  erect 
the  necessary  buildings,  and  to  build  the 
bridges,  etc.,  and  were  to  be  paid  in  mort- 
gage bonds  and  stock ;  but  the  complain- 
ants (in  consequence,  as  alleged,  of  defend- 
ant's fault)  had  not  entered  upon  the  work  ; 
the  roadbed  to  be  graded  and  prepared  by 
the  company  was  not  ready  for  the  iron, 
nor  the  route  fully  located.  The  court  sus- 
tained a  demurrer  to  a  bill  by  the  con- 
tractors, seeking  to  enjoin  the  company 
from  making  a  contract  with  others  to  iron 


and  equip  the  road,  and  praying  a  specific 
execution  of  their  contract  with  the  com- 
pany, and  refused  to  retain  a  bill  for  com- 
pensation. Fallon  V.  Missouri  &'M.  A'.  Co., 
I  Dill.  {U.  S.)  121.— Api'rovku  iNMcCann 
V.  South  Nashville  St.  R.  Co.,  2  Tenn.  Ch. 

773- 

A  firm  of  loggers  agreed  to  build  a  tram- 
railway,  and  contracted  with  the  corporation 
controlling  it  to  carry  their  lumber  at  cer- 
tain rates.  The  corporation  afterwards  as- 
signed, and  its  assets  went  into  the  hands 
of  one  of  the  parties  with  whom  the  agree- 
ment to  build  was  made,  and  through  him 
became  the  property  of  a  railway  company 
in  which  he  was  a  principal  stockholder. 
This  company  refused  to  fulfil  the  agree- 
ment for  transportation,  and  the  loggers 
sued  out  a  preliminary  injunction  restrain- 
ing it  from  running  over  so  much  of  the 
road  as  they  had  built,  except  on  condition 
of  carrying  their  lumber  at  the  rates  agreed 
on.  /leltl,  that  the  agreement  was  no  more 
than  an  ordinary  executory  contract,  was  not 
enforceable  inequity,  and  gave  complainants 
no  more  control  than  other  contractors  over 
the  roadbed;  that  the  preliminary  injunc- 
tion was  a  final  order,  and  void,  and  that 
mandamus  would  lie  to  set  it  aside.  Taivas 
&•  R.  C.  K.  Co.  v.  Iosco  Circuit  County 
Judge,  1 1  Am.  &•  Eitg.  R.  Cas.  584, 44  Mich, 
479. 7  A'.  W.  Rep.  65. 

Railway  contractors  agreed  to  build  a 
road  to  completion  by  a  certain  date.  Dur- 
ing the  progress  of  the  work  they  became 
financially  embarrassed,  and  made  an  as- 
signment. After  the  time  when  the  work 
should  have  been  completed,  the  contractors 
and  the  assignee  filed  a  bill  against  the  rail- 
way company,  offering  to  complete  the 
work,  and  asking  an  order  to  restrain 
the  company  from  making  any  new  con- 
tracts with  others  for  the  work.  Held,  on 
demurrer, that  the  bill  would  not  lie,  (i)  be- 
cause the  contractors  and  their  assignee 
could  not  be  co-plaintiffs ;  (2)  because  a 
chancery  court  will  not  decree  specific  per- 
formance of  work  which  the  court  is  un- 
able to  superintend,  Johnson  v.  Montreal 
6-  O.J.  R.  Co.,  22  Grant's  Ch.  {U.  C.)  290. 

ion.  SpooIHe  perforiiiniice.— Where 
a  bill  was  filed  to  compel  a  railway  com- 
pany to  carry  out  a  contract  entered  into 
by  their  agent  for  constructing  a  road,  and 
the  evidence  taken  in  the  cause  showed  that, 
at  the  prices  agreed  upon,  which  the  com- 
pany insisted   were  most  exorbitant,  a  bal- 
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ance  of  ^12.500  was  due  the  contractor, 
tlic  court,  at  tlie  hearing,  ordered  that 
amount  into  court  without  waiting  for  tlie 
master's  report.  Whitt'head  v.  lUtffalo  &* 
L.  //.  R.  Co.,  7  G).iiU's  C/i.  {U.  C.)  351. 

1<»4.  -Niiit  lor  accouiitintf.— A  court 
of  equity  will  not  order  an  accounting  be- 
tween a  railn  d  company  and  its  contractor 
where  tlie  worii  is  ni)t  fully  completed, 
which  was  to  be  paid  for  in  the  bonds  and 
stocks  of  the  company,  which  are  of  no  cer- 
tain value,  and  where  there  are  outstanding 
accounts  for  material  bought  by  the  con- 
tractor on  the  credit  of  the  company. 
H'ooilv.  Homy,  (X.  J.  E</.)  21  .-///.  J\\p.  574. 
An  order  directing  a  railway  to  pay 
money  due  its  contractors  into  court,  pend- 
ing a  reference  to  the  master  to  take  ac- 
counts, etc.,  is  an  order  upon  which  the 
court  will  stay  proceedings  upon  the  per- 
fecting of  security,  in  the  event  of  the  order 
being  appealed  from.  Whitehead  v.  Huffalo 
&>  L.  II.  a:  Co.,  7  Gra/U's  Ch.  (U.  C.)  578. 

b.  Procedure. 

105.  Parties. — A  contract  for  con- 
structing a  railroad,  after  the  contractor's 
de;ith  must  be  enforced  by  his  personal  rep- 
resentative, and  not  by  his  heirs  at  law, 
though  part  of  the  consideration  was  to  be 
paid  in  lands.  Crane  v.  Kansas  Pac.  Ji. 
Co.,  131  U.S.  168,  apfi'x. 

Where  a  firm  takes  a  contract  from  a 
corporation  to  construct  an  improvement, 
and  subcontracts  to  another  firm,  which 
docs  a  large  amount  of  work,  and  the  first 
firm  fails  and  cannot  pay  the  subcontract- 
ors, and  to  induce  the  subcontractors  to  go 
on  with  the  work  the  corporation  assumes 
to  pay  the  old  debt  due  the  subcontractors, 
and  releases  the  contractors  from  all  obliga- 
tions to  pay  such  old  debt,  the  first  con- 
tracting firm  is  not  a  necessary  party. 
Chapman  v.  I'ittsburi^h  &*  S.  K.  Co.,  9  Am. 
6-  En^.  a:  Cas.  484,  18  JF.  K<i.  184. 

lOU.  Declaration  or  complaint.— 
In  an  action  by  a  contractor  for  the  con- 
struction of  a  branch  road,  alleging  the 
execution  of  the  contract  and  its  breach  by 
the  defendant,  it  is  not  necessary  further  to 
allege  that  the  construction  of  the  branch 
road  was  authorized  by  resolution  of  the 
board  of  directors,  ratified  and  approved  by 
a  vote  of  a  majority  of  the  stockholders  in 
value  ;  that  being  merely  defensive  matter, 
and  the  presumption  being  that  such  pre- 
liminary action  was  had  before  the  work  of 


construction  was  entered  on.  Arringtonv, 
Savannah  &*  IV.  A'.  Co.,  95  A/a.  434,  11  So. 
Rep.  7. 

The  averments  that  the  engineer  fraudu- 
lently failed  to  make  the  required  measure- 
ments are  not  sufficient  to  enable  plaintill 
to  impeach  the  measurements,  on  the 
ground  that  they  were  made  in  a  fraudulent 
manner,  and  in  disregard  of  the  contract. 
The  facts  constituting  the  fraud  in  the 
measurements  should  be  set  out  in  order  to 
impeach  them.  Williams  v.  Chicago,  S.  F. 
&^  C.  R.  Co.,  \\2M0.  463,  20  5.  W.  Rep. 
631. 

In  an  action  to  recover  for  the  con- 
struction, in  a  certain  township,  of  certain 
sections  of  a  railroad,  under  a  written  con- 
tract providing  that  payment  for  part  there- 
of should  be  made  from  the  collection  of 
certain  stock  subscriptions,  and  the  residue 
on  the  collection,  and  payment  to  the  rail- 
road company  of  a  certain  tax  voted  for 
such  railroad,  the  complaint  alleged  that 
such  services  had  been  performed,  and  that 
more  than  sufficient  of  such  stock  and  tax, 
to  pay  for  such  services,  had  "  been  col- 
lected and  paid  over  to "  such  company. 
Jleld,  on  demurrer,  that  the  complaint  is 
sufficient.     Clark  v.  White,  59  Ind.  435. 

A  complaint  in  an  action  against  a  rail- 
road company  by  the  contractors  set  out 
that  by  the  contract  fifteen  per  cent,  of  the 
monthly  estimates  was  to  be  retained  by  the 
company  until  completion  of  the  work ; 
and  that  if  it  appeared  to  the  engineer  that 
tht  work  was  not  progressing  rapidly 
enough  he  might  employ  additional  labor 
at  the  expense  of  the  contractors  ;  that  he 
might  determine  that  the  contract  had  been 
abandoned  and  declare  it  void  ;  that  after 
the  work  had  progressed  for  several  months 
he  declared  the  contract  abandoned,  after 
plaintifls  had  received  $8200  on  monthly 
estimates,  and  afterward  the  engineer  made 
estimates  showing  that  the  work  amounted 
'o  S3350  more  than  plaintifls  had  received. 
Held,  that  the  complaint  stated  a  good 
cause  of  action.  Jackson  v.  Cleveland,  15 
Wis.  107  ;  further  appeal,  19  IVis.  400. 

Plaintiffs  sued  in  covenant  on  an  agree- 
njent  to  construct  for  defendants  the  road- 
bed in  a  section  of  a  railway  line.  It  was 
provided  that  the  whole  should  be  in  strict 
conformity  with  the  specifications  of  the 
defendant's  chief  engineer;  that  the  pay- 
ments stipulated  for  should  be  made  upon 
his  written  certificate;  that  he  should  have 
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pnwer  to  take  the  work  out  of  plaintiffs' 
hands  and   relet  it  to  others  at  phiintifis' 
I  xpense,  in  which  case  plaintilTs  should  for- 
feit all  moneys  due  to  them  on  account  of 
the  contract.     Specifications  were  added  in 
wliich  it  was  expressed  that  the  foundation 
should  be  of  such  description  as  the  work 
should  require,  and  might  in  some  cases  be 
constructed  by  means  of  piles  driven  in  and 
arranged  according  to  the  directions  of  the 
(•ni,'ineer.     In  assigning  breaches  plaintilTs 
averred  that,  although  they  did   on,  etc., 
drive  certain  large  quantities  of  piles,  and 
although   the  chief    engineer  did,    before 
taking  the  work  out  of  plaintiffs'  hands,  by 
his  written  certificate  specify  the  amount  of 
the  said  piling,  yet  that  the  defendants  had 
n(jt  paid  therefor  according  to  the   rates 
agreed  on.     Held,   on   demurrer,  that  the 
breaches  were  not  well  assigned,  as  plain- 
tiffs averred  that  the  engineer  had  taken 
the  works  out  of  their  hands,  and  as,  under 
the  agreement,  they  had  thereby  forfeited 
all  claim,  they  should  also  have  shown  that 
their  dismissal  did  not  arise  from  any  fault 
on  their  part ;  that  it  should   have  been 
averred  that  the  quantity  of  piling  done  en- 
titled the  plaintiffs  to  a  certain  specified 
sum,  and  the    non-payment  of    that  sum 
should  have  been  stated  as  a  breach  ;  also 
that  the  piling  should  have  been  shown  to 
have  been  done  in  "  piling  in  foundations," 
as  it  was  only  for  such  piling  that  any  price 
was  specified.     The   fact  of   the  engineer 
having  given  his  certificate,  being  a  material 
fact,  should  have  been  stated  positively,  and 
not  merely  by   way  of    recital ;    and    the 
name  of    the  engineer  should   have  been 
^iven.     Moore  v.  Great  Western  R.  Co.,  10 
U.  C.  Q.  B.  243. 

The  plaintiffs  also  averred  that,  after  the 
agreement,  certain  explanations,  plans,  etc., 
became  necessary  to  enable  them  to  carry 
on  the  work,  but  that  the  engineer,  though 
requested,  refused  to  furnish  the  same. 
Held,  bad  ;  for  as  the  declaration  showed 
that  certain  specifications  were  annexed  to 
the  contract,  according  to  which  the  plain- 
lilTs  were  to  construct  the  work,  it  should 
have  been  shown  in  respect  to  what  part  or 
description  of  the  work  they  required  addi- 
tional directions;  and  also,  the  name  of  the 
engineer  should  have  been  stated.  Moore 
v.  Great  Western  R.  Co.,  \o  U.C.  Q.  R.  243. 

Plaintiffs  also  averred  that,after  they  had 
commenced  the  work  according  to  the 
agreement,  and  while  they  were  carrying  on 


the  same,  the  defendants  wrongfully  and 
unlawfully  ordered  them  not  to  proceed, 
and  then  wholly  dismissed  them.  Held, 
not  necessary  to  show  a  more  formal  dis- 
missal. Moore  v.  Great  Western  R.  Co.,  10 
U.  C.  Q.  B.  243. 

Plaintiff  was  to  do  all  the  work  on  the 
extension  of  defendants'  railway.  Defend- 
ants covenanted  to  provide  all  the  rails  re- 
quired, and,  when  required  by  plaintiff,  to 
supply  engines,  etc.,  for  the  purpose  of  bal- 
lasting ;  to  pay  plaintiff  for  the  work  and 
materials  the  scheduled  price  by  monthly 
payments  in  certain  proportions  specified, 
and  within  a  time  named  after  the  giving 
of  a  certificate  by  defendants'  engineer,  ilie 
plaintiff  to  accept,  during  the  first  five 
months,  defendants'  notes  at  three  months, 
defendants  agreeing  to  place  at  the  01  tier  of 
plaintiff,  until  the  notes  were  paid  by  them, 
bonds  to  the  value  ol  said  notes,  and  after 
the  first  five  months  agreed  to  pay  cash 
(time  to  be  of  the  essence  of  the  contract). 
Held,  that  the  general  allegation  of  the 
declaration  that  the  plaintiff  did  all  thi^igs 
necessary  on  his  part  to  entitle  him  to  have 
the  contract  performed,  would  only  cover 
acts  to  be  done  by  the  plaintiff,  and  there- 
fore sufficiently  averred  the  request  by  the 
plaintiff  to  provide  the  engines,  etc.,  but 
not  that  the  engineer  had  granted  the  cer- 
tificate ;  but  that  this  defect  was  covered  by 
defendants'  pleading  over.  S/ianfy  v.  Mid- 
land R.  Co.,  33  U.  C.  Q.  B.  604. 

Plaintiff  contracted  to  build  a  railroad 
depot  building,  the  company  reserving  the 
right  to  discontinue  the  work  at  any  time, 
upon  compensating  plaintiff  for  any  dam- 
ages caused  thereby.  The  contract  was 
not  under  seal,  and  it  was  not  shown  that 
the  person  executing  it  had  authority  to 
bind  the  company.  The  work  was  discon- 
tinued, and  plaintiff  sued  to  recover  a  bal- 
ance due  for  work  done,  and  for  damaj^es 
for  the  discontinuance.  Held,  that  under 
the  common  courts,  plaintiff  might  recover 
for  the  work  done,  and  might  prove  the 
value  of  the  work,  and  that  its  value  had 
been  enhanced  by  the  company  in  delaying 
it  by  leavii'g  cars  on  the  track  and  in  other 
ways,  iitoei-  v.  Great  Western  R.  Co.,  7  U. 
C.  C  P.  526. 

107.  MuttcrH  of  defense.  —  The 
builder  of  a  railroad  bridge  cannot  avoid 
liability  for  the  imperfect  condition  of  the 
structure  by  showing  that  the  fault  was  in 
the  piers,  where  he  superintended  the  erec- 
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tion  of  the  piers  and  adopted  them  as  suffi- 
cient. Florida  A'.  Co.  v.  Smith,  21  Wall. 
{l/.S.)  255,7  A»i.Ay.  Rt-p.  382. 

Where  a  railroad  company  is  sued  for 
work  in  tlie  construction  of  its  road,  the 
action  cannct  be  maintained  on  proof  siiow- 
\r\^  that  the  work  was  done,  but  under  a 
contract  with  third  persons  Floyd  v.  In- 
dianapolis &*  C  A'.  Co.,  8  /mi'.  469. 

A  railroad  contract  .r,  wlien  sued  by  the 
company  on  a  contract,  is  estopped  from 
setting  up  as  a  defense  the  fraudulent  organi- 
zation of  the  company.  S/a/e  v.  BaiUy,  16 
Ind.  46.— Criticised  in  Mowrey  v.  Indian- 
apolis &  C.  R.  Co.,  4  Biss.  (U.  S.)  78.  Fol- 
lowed IN  Matlock  V.  Indiana  &  I.  C.  R. 
Co.,  16  Ind.  176. 

Where  a  complaint  charges  that  a  rail- 
i>^pd  company  promised  to  pay  for  goods 
which  should  be  furnished  to  a  subcontract- 
or, an  answer  that  the  railroad  company 
was  not  inviebted  to  tl.e  subcontractor  was 
held  no  defense  on  demurrer.  C/tica^^o,  C. 
&*  L.  K,  Co.  V.  IVest,  37  Ind.  211,3  ^"'-  ^J'- 
Rep.  239. 

When,  under  the  terms  of  a  construction 
contract,  the  award  of  an  engineer  upon 
disputed  matters  submitted  to  his  arbitra- 
ment is  to  be  conclusive,  it  is  not  a  defense 
to  an  action  thereon  that,  after  the  award 
was  made,  tlie  engineer  ordered  a  rehearing, 
upon  the  application  of  the  defendant. 
Kobinson-lica  Mfg.  Co.  v.  Mellon,  139  Pa. 
St.  257,  21  ////.  /iV/i.  91. 

Wliere  a  railroad  company  sues  its  con- 
tractors for  a  failure  io  complete  its  road  as 
contracted,  it  is  not  a  good  defense  that  the 
company  had  not  made  payments  from  time 
to  time  as  agreed,  where  it  does  not  appear 
that  making  such  payments  was  a  condition 
precedent  to  the  completion  of  the  work, 
but  where  it  does  appear  that  such  pay- 
ments were  made  in  piirt.  Port  Whitby  &■* 
P.  P.  A'.  Co.  V.  Dumblc,  22  U.  C.  C.  P.  39. 

Neiiiier  is  it  a  defense  to  such  suit  that 
the  construction  of  the  roiid  was  sublet  by 
the  consent  of  the  company,  where  it  was 
expressly  proviiled  that  such  subletting 
should  not  be  taken  in  any  way  to  prejudice 
the  rights  of  the  company  as  to  any  claim 
against  the  defendants  for  damages  for  tiie 
non-comi)letion  of  vlie  road.  Port  Whitby 
Sf  P.  P.  A'.   Co.  V.  Dtimble,  22  U.  C.  C.  P. 

39- 

A  railroad  company  sued  sureties  for  a 
breach  of  a  contract  whereby  its  contractors 
agreed  to  purchase  the  land  required  and 


build  a  railroad,  and  to  deliver  it  over  by  a 
day  named,  free  from  all  claims.  The  de- 
fendants set  up  the  defense  that  the  com- 
pany mortgaged  and  otherwise  encumbered 
the  road,  and  thereby  released  the  sureties. 
Held,  no  defense,  in  the  absence  of  anything 
to  show  hovv  the  encumbrances  prejudiced 
the  contractors  in  the  performance  of  their 
contract.  Grand  Junction  R.  Co.  v.  Pope,  30 
U.  C.  C.  P.  633. 

In  such  case  the  sureties  set  up  the 
further  defense  that  the  company  altered 
the  conditions  of  the  contract,  whereby  the 
sureties  were  released,  held,  no  defense 
without  showing  how  the  contract  was 
altered.  Grand  Junction  R.  Co.  v.  Pope,  30 
U.  C.  C.  P.  633. 

A  railway  company  and  an  improvement 
company  contracted  with  plaintiff  to  de- 
liver iiim  first-mortgiige  bonds  (jf  the  road 
as  soon  as  they  could  be  issued,  in  payment 
for  work  in  the  construction  of  the  road. 
Held,  that  subsequent  legislation  whereby 
the  bonds  could  not  be  delivered,  which 
legislation  was  procured  by  defendants, 
could  not  be  set  up  as  a  defense  to  a  suit 
against  the  two  companies  for  a  failure  to 
deliver  the  bonds.  Gregory  v.  llalija.x  &* 
C.  />'.  R.  &-  C.  Co.,  16  A'oz'.  Sc.  436. 

108.  Ploa  or  niiMWor.  —A  railroad 
contractor  sued  at  law  on  a  contract  pro- 
viding that  the  estimates  of  the  engineer 
should  be  final,  charging  that  the  estimates 
were  void  for  fraud  between  tlie  company 
and  the  engineer.  TIic  company  pleaded 
denying  the  fraud,  and  defended  on  the 
theory  that  the  stipulation  of  the  contract 
was  binding  until  set  aside  in  equity.  The 
court  below  held  that  the  fraud  could  be 
proven  in  this  issue.  All'irmed  on  appeal  by 
a  divided  court,  Louisville,  E.  tS-  St.  L.  R. 
Co.  V.  Meyer,  30  Law.  Ed.  U.  S.  Sup.  Ct. 
Rep.  689. 

A  subcontractor  sued  the  railwav  com- 
pany and  the  contractors  JDintly  for  e.\iava- 
tions,  and  they  both  answered  that,  accord- 
ing to  the  classification  under  the  contract, 
which  was  to  be  final,  plainiill  l:ad  been 
fully  paid  ;  plaintiff  re|)lied  to  this  lliat  the 
classificaticm  was  fraudulent,  therefore  the 
settlement  was  not  final.  Tliercupiin  the 
contractors  filed  a  supplement.;)  answer  de- 
nying till,  fraud,  and  still  insisting  that  the 
settlement  was  final ;  and  believing  that  the 
classification  was  correct,  they  settled  with 
the  company  on  that  basis.  They  then 
prayed  thai  it  tiie  classification  should  be 
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decided  fraudulent  and  the  plaintiff  entitled 
to  recover,  that  they  might  in  that  event 
have  judgment  over  against  the  company. 
Held,  that  such  supplemental  answer  was 
good  as  against  the  general  demurrer  of  the 
company.  Culf,  C.  &*  S.  F.  R.  Co.  v. 
Kicker,  {Tex.)  17  S.  IV.  Kep.  382. 

Plaintiff  and  defendants,  a  railroad  com- 
pany, entered  into  an  agreement,  the  former 
to  perform  certain  works  for  the  latter  upon 
certain  conditions.  Plaintiff  executed  the 
contract  and  defendants'  engineer  signed  it 
on  their  behalf,  without  attaching  the  seal 
of  the  company.  Upon  an  action  brought 
by  plaintiff  for  work  and  labor  performed, 
defendants  put  in  a  plea  denying  the  con- 
tract. Held:  (I)  that  having  by  their 
pleading  denied  the  contract,  they  cannot 
invoke  its  aid  to  prevent  the  recovery  of 
damages  by  plaintiff;  (2)  that  the  contract 
being  void  for  want  of  mutuality,  the  plain- 
tiff might  recover  for  work  done.  Stock  v. 
Great  West  em  A'.  Co.,  9  I/.  C.  C.  P.  134. 

100.  Cuiiiitcrvlaiiii— Ket>ouiiiiiciit. 
—  In  an  action  against  a  railroad  to  recover 
the  contract  price  of  a  bridge  it  is  com- 
petent for  the  company  to  prove,  by  way  of 
recoupment,  all  damages  directly  arising 
from  the  imperfect  character  of  the  struct- 
ure. Therefore  it  was  competent  to  prove 
by  a  train-hiind  the  detention  of  cars  by  the 
imperfect  working  of  the  draw  and  the 
extra  men  required  to  work  it.  Florida  R. 
Co.  V.  Smith,  3i  Wall.  (U.  S.)  255.  7  Am. 
Ry.  Rep.  382. 

The  plaini'ff  sues  the  defendant  for  dam- 
ages on  an  alleged  breach  of  a  contract 
wilt  ly  the  former  agreed,  in  consideration 
of  n  ,iin  payments  to  be  made  as  the  work 
progressed,  to  construct  fifty-two  miles  of 
railvv.iy  for  the  latter.  The  defendant  sets 
up  a  counterclaim  for  the  failure  to  con- 
struct the  road  and  claims  damages  therefor : 
(I)  for  the  loss  of  the  use  of  the  road  ;  (2)  for 
the  loss  of  certain  freight  which  it  had  made 
"  arrangements  "  to  carry  over  the  road  ;  and 
(3)  for  the  sum  it  will  cost  to  complete  the 
ro.id  in  excess  of  the  contract  price.  On 
motion  of  plaintiff  the  last  two  clauses  were 
stricken  out  of  the  counterclaim,  the  one  as 
arising  on  a  collateral  contract  not  within 
the  contcinphition  of  the  parties,  and  the 
other  as  being  uncertain,  and  also  contin- 
gent on  the  future  construction  of  the  road 
by  defendant.  Hunt  v.  Orctfon  I'ac.  R.  Co.. 
13  Sawy.  (U.  .S.)  516,  36  Fed.  Rep.  481,  1  Z.. 
R.  A,  842. 


110.   Demurrer.— In   July,   1836,  the 
plaintiff  contracted  with  the  defendant  to 
construct  a  railroad   according  to  certain 
specifications,  to   complete    one    miJe    by 
October  1 5  and  the  residue  by  November  i 
following.    The  defendant  agreed  to  pay  in 
monthly  payments,  according  to  the  meas- 
urement and  valuation  of  his  engineer,  re- 
taining from  each  payment  fifteen  per  cent, 
until  the  final  completion  of  the  work,  and 
was  authorized  in  certain  cases  to  declare 
the  contract  forfeited,  from  which  the  plain- 
tiff should  have  no  appeal.     The  plaintiff 
averred   that  he  diligently  prosecuted   his 
work,  etc.,  until  September  17,  when  he  was 
prevented  by  a  writ  of  injunction,  served  on 
him  until  October  30,  from  going  on  ;  that 
the  engineer  cf  the  defendant  had  not  com- 
plied with  his  duty,  stating  the  particulars 
of  his  breach  thereof  under  the  contract ; 
that  he  proceeded  after  November  1,  under 
the  orders  of  the  defendant,  to  prosecute 
the  work   until  January  19,  and   that   the 
work  (lone  under  the  agreement  in  Decem- 
ber,  1836,   was    estimated    by   defendant's 
engineers  at,  etc.,   which   sum   not    being 
paid,  the  defendant,  on  January  19,  fraudu- 
lently, and  for  the  illegal  purpose  of  impos- 
ing   better    terms    on    the    plaintiff,    etc., 
declared  the  contract  forfeited.     The  de- 
fendant   pleaded    that    th*?    contingencies 
(stating  them)  on  which  the  right  to  forfeit 
the  contract  de  /••'-!  :d   had  occurred,  and 
that  on  January  i<i  :ie  had,  in  virtue  of  his 
reserved    power,   forfeited   the   agreement. 
To  this  the   plaintiff  demurred  generally. 
Held,  that  the  illegal  and  fraudulent  pur- 
pose for  which  the  contract  was  alleged  to 
have  been  annulled  was  admitted,  and  that 
the  annulling  the  contract  under  the  cir- 
cumstances was  a  breach  thereof.    Hirunird 
V.  Wilmington  &^  S.  R.   Co.,  i  Gill  (Md.) 
3". 

Plaintiff  sued  on  the  common  counts  for 
work  and  labor  performed  in  building  a 
railroad.  Defendants  filed  pleas  aver- 
ring that  the  work  was  done  under  a 
sealeil  contract,  by  which  a  part  of  the 
price  was  to  be  rctaiticd  until  the  com- 
pletion of  the  work  and  then  paid,  to- 
gether with  any  claim  for  "extras,"  on 
the  certificate  of  the  engineer,  and  that 
whatever  was  due  was  foi  extras,  and  the 
sum  so  retained,  and  that  plaintilT  had 
procured  no  certificate  from  tiie  engineer. 
Held,  on  demurrer  to  the  pleas,  that  the 
demurrer  admitted  that  the  work  was  done 
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under  the  scaled  contract,  and  that  tliere- 
fore  no  recovery  could  be  had  without  the 
Stipulated  certificate.  Ferguson  v.  Ga//,  23 
U.  C.  C.  p.  66. 

111.  Wliat  evidence  is  admissible.* 
— When  i)laiiitifl  claims  (lama<,'cs  of  defend- 
ant comimny  for  a  breach  of  contract  in 
refusin.!,'  to  let  hiin  build  certain  trestles 
which  he  had  ajjreed  to  build  and  in  failing 
to  furnisli  the  necessary  timber  and  mate- 
rials within  the  time  specified,  whereby  he 
"was  dclaycfl  and  put  to  jjrcat  expense  and 
tmuble  in  the  maintenance  of  necessary 
ti  ams,"  the  bill  of  particulars,  furnished  on 
demand,  containing;  items  for  "corn,  oats, 
and  bran  consumed,"  it  is  permissible  for 
plaintill  U>  prove  that  it  was  necessary  and 
proper  to  have  teams  for  use  on  the  work. 
AM'/h'  &•  />'.  A'.  Co.  V.  Wort/iiii^^ton,  95  Alu. 
598,  10  So.  A'f/>.  839. 

When  a  material  issue  is  whether  plain- 
till  performed  work  for  the  defendant  rail- 
road company  as  an  original  contractor  or 
as  a  subcontractor  under  another  person, 
the  defendant  may  prove  the  fact  that  he 
gave  no  bond  for  the  faithful  performance 
of  the  work,  bonds  being  required  of  con- 
tractors and  of  them  only.  Mobtlc  &*  />'.  A*. 
Co.  V.  Wort /liii^ toil,  95  Ala.  598,  10  So.  Kcp, 

839- 

The  question  at  issue  being  whether 
plaintill,  in  performing  work  on  railroad 
trestles,  was  an  original  contractor  with  the 
railroad  company  or  a  subcontractor  under 
one  P.,  the  defendant  company  may  prove 
the  fact  that,  during  the  performance  of  the 
work,  lie  received  instructions  and  direc- 
tions from  P.  without  objection.  Mobili-  &* 
U,  R.  Co.  v.  ll'oit/iin^ton,  95  yUa.  598,  10 
So.  Kif>.  839. 

Where  plaintiff  sues  for  the  breach  of  an 
aflcged  contract  for  the  construction  of 
trestles,  and  the  defendant  denies  that  any 
contract  was  ever  consummated  between 
them,  the  publication  for  bids  for  the  doing 
of  the  work,  signed  by  the  chief  engineer, 
is  admissible  as  evidence  for  either  party; 
for  the  plaintilf,  as  showing  that  the  ap- 
proval of  the  contract  by  the  president  of 
the  company  was  not  reipiired  ;  and  for  the 
defenda!\l,  as  showing  that  security  was  re- 
quired for  the  prompt  and  faithful  perform- 
ance   of    the    work,    which    plaintill    had 


*  HiMiLil  (if  inhsliiK'tioii  conlrart  l)y  company. 
Kviilcmt.'  (>(  iiuio(>ivnU'ni  coiilnul,  see  5a  Am.  & 
Kni;.  R.  Cas.  13,  aiUf. 


never  given.    Mobile  (S-  B.  R.  Co.  v.  Worth- 
ington,  95  Ala.  598,  10  So.  Rep.  839. 

In  a  suit  to  recover  for  work  done  on  a 
railway  it  is  proper  to  admit  testimony  that 
one  of  the  directors  of  the  corporation  for 
which  the  road  was  built  saw  the  plaintiflf 
engaged  in  the  work  of  construction,  and 
testimony  of  the  value  of  such  work  is  ad- 
missible. Hiiittsvilh;  li.  L.  <S-  M.  S.  R.  Co. 
v.  Cor  pelting,  97  Ala.  681,  12  So.  Rep.  295. 

In  an  action  of  covenant  by  railroad  con- 
tractors against  the  company  on  a  contract 
to  construct  a  section  of  road,  where  the 
declaration  alleges  full  performance  on  the 
part  of  plaintitTs  and  a  breach  on  the  part 
of  defendants,  evidence  is  admissible  to 
show  that  plaintill  was  prevented  from  full 
performance  by  the  default  of  defendants. 
Hiiiitiiigiloii  &•  /)'.  T.  R.  Co.  V.  McGovern, 
20  l\i.  St.  78. 

In  a  suit  by  a  contractor  against  a  rail- 
road company  for  damages  for  breach  of 
contract  it  is  admissible  for  the  railroad 
company  to  show  the  inability  of  the  con- 
tractor to  perform  his  obligations  and  that 
he  was  unable  to  respond  in  damages  for 
the  purpose  of  showing  that  the  loss  of 
the  profits  which  would  have  been  realized 
by  a  completion  of  the  contract  by  the 
contractor  was  attributable,  in  part  at  least, 
to  such  inability.  Waeo  Tap  R.  Co.  v. 
Shirley,  45  Te.t.  355,  13  Am.  Ry.  Rep.  233. 

It  is  not  in  all  cases  required  that  a  rail- 
road company  wait  until  it  is  too  late  to 
have  work  stipulated  to  be  done  by  a  con- 
tractor completed  by  the  desired  timi'  in 
order  that  the  contractor's  inability  to  com- 
ply with  his  contract  be  rleinonslrated,  on 
peril  of  jiaying  him  all  the  profits  to  be 
realized  from  a  performance  of  his  contract; 
but  beff)re  taking  action  in  breaking  oil  the 
contract  the  failure  of  tiie  confaitor  must 
be  shown  to  have  been  imminent.  Waco 
Tap  R.  Co.  V.  Shirley.  45  Tex.  355,  13  Am. 
Ry.  Rep.  233. 

PlainiilTs  had  a  contract  for  con.strncting 
a  railroad  parallel  with  an  existing  roar!, 
and  being  charged  with  the  distribution  of 
the  material,  contracted  with  tiefcndant 
conijjany  to  distribute  the  material  along 
the  line  of  its  road  at  a  price  only  sudlcicnt 
to  cover  actual  cost.  After  distributing  a 
small  part  of  the  materials  it  refused  to 
further  carry  otit  the  contract,  and  plain- 
tilTs  sued  for  the  breach,  /feld,  that  evi- 
dence of  the  increased  cost  of  distributing 
the  mateii.ils  by  laying  a  temi....irv  track 
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was  admissible,  and  all  of  the  additional  ex- 
pense thus  incurred  mij^lit  be  recovered  as 
damages.  Wt'lson  v.  ,\V.v  J'lW-  C.  A\  Co.,  4 
^ifip.  AJ>i:  Dec.  (X.  V.)  618,  3  Kiyes  381. 

112.  What  <>v!<lciicc  iM  iiiadiiiiNsi- 
l»l«'.— PiaintilT  claiming  damages  of  a  rail- 
road company  for  not  letting  him  do  work 
wliii  li  he  had  contracted  to  do,  and  in  other 
particulars  connected  with  the  work  done, 
iiii  the  defense  being  that  he  was  only  a 
subcontractor  under  another  person  with 
\vh(jin  the  <  i)mi)aiiy  had  settled  in  full,  a 
letter  written  by  tliat  person  to  him  saying, 
"They  pai<!  it  without  regard  to  you,  ignor- 
ing you  e.\i  I'pi  as  a  subcontractor,  and  it 
leaves  your  claim  for  changing  work  and 
giving  you  more  expensive  to  do  as  it  s'ood 
before,"  is  not  admissible  as  evidence  for 
plair.il!,  t'-  ugh  it  might  be  a(Imissil)!c 
agaii;  st.  1  ii'i  Mohilu  &*  B.  R.  Co.  v.  Wort  It- 
iitgtoH,  95  Ala.  598,  10  So.  Kfp.  S39. 

In  an  action  for  breach  of  contract  in  the 
construction  of  an  electric  railway,  where 
the  defense  is  an  abandonment  by  the  plain- 
till  of  the  contract  before  the  completion  of 
a  road,  and  there  is  evidence  showing  that 
the  road  was  sold  in  an  uncompleted  state, 
ii  is  error  to  admit  evidence  of  the  price  for 
which  it  was  sold,  such  evidence  not  affect- 
ing the  damages  for  which  plaintiff  cou'.d 
recover  by  reason  of  the  failure  to  compL'tc 
the  road.  ELctrk  Imp.  Co.  v.  Sixn  Josi  &* 
S.  C.  A'.  Co.,  (CiiL)  31  Par.  AV/.  455. 

The  private  agreement  between  a  railroad 
and  a  third  party  for  the  use  of  the  compa- 
ny's road,  proviiled  it  is  finished  by  a  given 
time,  is  not  competent  evidence  as  to  the 
value  of  the  use  of  the  road  as  against  a 
riintractor,  in  a  suit  fo.  damares  occasioned 
hy  his  failure  to  linish  the  road  by  the  time 
contracted.     Siif/iv.  Colti>ii;/i,i)n,  72  ///.  K)!. 

Where  plaintiff  contracted  with  a  railmad 
to  construct  a  part  of  its  road,  to  l)e  esti- 
mateil  by  the  superii)teii<lent,  and  the  f')n- 
tcnlion  was  as  to  whether  ties  used  con- 
formed to  the  specifications  of  the  contract, 
it  was  error  to  allow  the  auperinn-ndent  to 
'.Cstify  as  to  whether  the  ties  were,  accord- 
ing to  the  usage  of  engineers,  suitable  for 
the  pur[)08e  for  which  they  were  intended 
and  conformed  to  the  contract.  A/tun,  M. 
C.  &*  \.  A.  A'.  Co.  V.  W'rlhiolt,  1 5  ///.  49. 

In  an  action  for  services  in  building  a 
railroad,  entries  in  the  conlractor'a  books 
of  prices  paid  to  his  workmen  are  not  evl- 
dciK  ('  against  him  of  the  firioes  he  Has  to 
receive,     if  the  tpieation  Is  of  the  reasonii- 


ble  value  of  his  services  they  are  admissible, 
because  they  tend  to  show  the  worth  of  one 
item  of  his  claim  ,  that  is,  of  the  muscular 
power  employed.  Currier  v.  lioston  &*  M. 
A\  Co.,  31  A'.  //.  209. 

The  complaint  alleged  that  the  plaintiffs 
entered  into  a  contract  with  the  S.  &  M.  R. 
Co.  (afterward  merged  into  and  consoli- 
dated with  the  defendant)  for  the  construc- 
tion of  a  tunnel,  the  contract  price  to  be 
paid  upon  estimates  oi  the  chief  engineer; 
antl  that  the  engineer,  by  collusion  with  the 
com|)any  and  for  the  purpose  of  defrauding 
the  i)laintitTs,  omitted  certain  work  from  ids 
estimates.  Upon  the  trial  one  of  the  plain- 
tiffs offered  to  prove  that  he  did  extra  work, 
on  the  promise  of  the  engineer  (subse- 
quently ratified  by  the  president  of  the 
company)  thai;  they  should  be  paifl  for  it, 
as  for  similar  work  under  the  contract. 
//('/</,  that  as  the  i)laintiffs  had  not  sued  for 
extra  work,  but  for  work  done  under  the 
original  contract,  the  evidence  was  not  ad- 
missible. Hinkle  \.Sixn  I'raiuisco  iS~»  -\'.  /'. 
K.  Co.,  55  Cal.  627. 

Defendant  contractet'  to  do  the  work  and 
furnish  materials  in  constructing  tracks 
for  the  N  Y.  C.  &  H.  R.  R.  Co.  The  con- 
tract provided  "  thai  all  stone  taken  from 
excavations  which  may,  in  the  opinion  of 
the  engineer,  be  suitable  for  masonry  shall 
be  deposited  in  some  convenient  place 
*  *  *  to  be  designated  hy  him,  and  shall 
be  th(  property  of  the  company."  I'laintiff 
entered  into  a  subcoiitnict  with  defendant 
for  a  |)ortioii  of  the  work.  In  an  a:tion  to 
recover  a  halar  '*  alleged  to  be  duevhcreon, 
defendant  offered  to  prove  that  plaintiff 
took  from  excavations  and  used  1149  yards 
of  stone,  and  that  in  defendant's  final  set- 
tlement with  the  company  he  was  charged 
with  the  value  thereof-Si546,.So.  This  was 
objected  to  and  excluded.  y/<A/,  no  error ; 
that  the  provision  contemplated  that  the 
engineer  should  |ioint  out  such  stone  as  he 
deemed  fit  for  masonry  and  designate  the 
place  to  which  he  desired  it  removetl ;  tli.it 
plaintiff  was  entitled  to  use  stone  as  to 
which  no  such  desigiuition  was  made,  and 
as  defemlant  did  not  offer  to  !)rove  that 
plaintiff  used  stone  so  pointed  out,  the  first 
pan  of  the  offer  was  insufficient,  and  so 
properly  rejected  ;  and  ihat  the  fact  that  a 
charge  was  made  by  the  company  against 
defendant  for  the  stom  was  not  competent 
proof  of  his  liability  for  it.  K/ad  v.  Jhtltr, 
t;  A'    J'.  i8i;  ajfinm\i;  5  tliiit  d^d. 
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113.    Sufllei«!iify     ol"    evldc'iie«. — 

When  yradinj;  is  done  for  a  company 
upon  a  road  iliat  has  already  been  partially 
j^nidcd,  ii'ul  the  only  evidence  before  the 
jury  as  to  the  aniouni  of  the  new  grading  is 
the  estimates  made  by  the  en^-ineer  of  the 
contra*  tor,  and  the  company  refuses  to  have 
any  estimate  made  and  oilers  no  evidence, 
the  jury  must  be  guided  by  tiie  evidence 
before  them,  and  the  fact  that  it  maybe 
dilhcult  ftjr  the  engineer  to  distinguish  be- 
tween the  c)ld  work  and  the  new  cannot  be 
ground  for  disregarding  his  testimony. 
ShiUv.  ColtiHi^lniin,  72  ///.  161. 

T.  k  W.  M.  did  some  fencing  for  the  Can- 
ada C,  K.  under  the  following  agreement: 
"Memo,  of  fencing  between  Muskrat  river, 
east,  t<»  Kenfrvw.  T.  &  \V.  M.  to  constrict 
same  next  spring  for  C.  C.  R.  Co.,  to  be 
equal  to  5  boards  6  inches  wide,  and  posts  7 
and  <S  feet  apart,  for  %\.2%  per  rod, company 
to  fuinish  cars  for  lumber.  Signed,  T.  & 
W.  .\I.  A.  U.  F."  F.controlied  nine  tenths 
of  tlic  stock,  and  publicly  appeared  to  be, 
and  was  understood  to  be,  and  acted  as, 
managing  director  or  manager  of  the  com- 
p.i.-'y,  although  he  was  at  one  time  con- 
ii.'  tor  lor  the  building  of  the  wiiole  road. 
/■  '  /,  in  an  action  for  money  claimed  to  be 
diiL-  ..n  the  fencing,  that  it  properly  left  to 
'tit;  jiiry  to  decide  whether  the  work  per- 
lonn'.d,  of  which  the  C.  C.  R.  Co.  received 
t!,i  ()enelit,  was  contracted  for  by  the  com- 
oi'.iy  through  the  instrumentality  of  F.,  or 
whether  they  adopted  and  ratified  the  con- 
tract; and  that  a  verdict  for  the  jilaintifl 
could  not  be  set  aside  on  the  ground  of 
being  against  the  weight  of  evidence. 
(Ritchie,  C.J.,  and  Taschereau,  J.,  dissent- 
ing.)    Canada  C.  A'.  Co.  v.  Murray,  8  Can. 

Sup.  a.  313. 

Al.liough  the  contract  entered  into  by  F. 
for  the  conijiany  was  not  under  seal,  the  ac- 
tion was  niaintainahle.  Canada  C.  A'.  Co.  V. 
Murray,  K  Can.  .Sn/i.  CI.  313. 

1  14.  Itimlt'ii  or  pniol'.— In  a  suit  for 
work  and  lal>i>r  done  in  constructing  a  rail- 
road under  an  alleged  contract  with  its 
chief  engineer,  the  burden  of  proof  that  the 
engineer  had  :iuih<irlly  ftom  the  board  of 
direclois  ol  the  railway  con)|»auy  to  n>ake 
the  rontracl  is  on  the  plaintilV.  Uunlsvill<\ 
li.  I..  iJr*  M.  S.  H.  Co.  V.  Corpenin^ ,  y;  Ala. 
68 1,  12  So.  I\ip.  2i>5. 

Where  a  siil)contra<'lor  sues  the  i-r)mpany 
lor  extra  work  tlain)(:d  to  have  \wvn  done 
under  an  iigreemenl  with  the  company,  tiic 


burden  of  establishing  such  agreement  and 
of  such  claim  is  upon  the  plaintilT.  M'ood- 
rujff  v.  Rochester  6-  /'.  K.  Co.,  108  A'.  )'.  39. 
12  A'.  Y.  S.  R.  821  ;  reversing  38  Hun  636, 
mem. 

1  in.  Qic'^t^""'*  *>t'  I'^w  aiiil  fUft.— 
The  construction  of  a  contract  for  the  erec- 
tion of  railroad  bridges  is  for  the  court  ;  but 
whether  ihc  work  as  finally  done  was  within 
its  scope  is  for  the  jury.  And  where  the 
contract  reserves  rhe  right  to  make  addi- 
tions to  the  work  at  the  same  rate  as  the 
original  cost,  it  is  for  the  jury  to  say,  from 
the  cv^idcnce,  whether  alterations  were 
within  the  scope  of  the  contract  or  not ;  or, 
in  other  words,  whether  they  were  such  as 
the  company  had  a  right  to  make  under  the 
contract.  Annapolis  &*  li.  S.  I..  R.  Co.  v. 
Ross,  68  i.'/.  310,  10  Cent.  Rep.  546,  11  Atl, 
Rep.  820. 

A  contract  betwejn  a  railroad  and  its  con- 
tractors provided  that  the  engineer  might 
change  the  relative  amount  of  trestle  and 
earthwork  at  his  option.  He  abandoned 
all  trestles  and  substituted  a  continuous 
embankment,  which  made  a  draining  ditch 
along  the  road  necessary,  which  wu  >  not 
provided  for  in  theoriginal  contract.  Held, 
tiiat  the  engineer  had  the  power  to  con- 
tract for  the  ditch  at  a  specified  price;  but 
where  there  was  a  dispute  as  to  whether  he 
did  contract,  it  was  proper  to  leave  it  to  the 
jury.  Henderson  Uridge  Co.  v.  McGratlt, 
134  U.  S.  260,  10  Sup.  Cl.  Rep.  730. 

In  such  case  the  continuous  embankment 
rendered  ap|>roaches  for  certain  highways, 
crossing  the  railroad,  necessary,  wliich  weic 
not  provided  for  in  the  original  contract. 
Held,  that  a  contract  by  the  engineer  to  pay 
what  the  approaches  were  reiisonably  wortli 
made  It  immaterial  whether  he  was  author- 
ized so  to  contract  or  not,  as  the  company 
was  bound  to  pay  that  amount  in  the  ab- 
sence of  a  contract.  Henderson  llridf^e  Co. 
V,  McGratli,  134  U.  S.  i(\o,  10  Sup.  Ct.  Rep. 
730. 

1  10.  liiMlnictiouH  to  llii>  Jiir.v.— The 
chief  engineer  of  a  railroad  corporation, 
which  is  sued  by  a  subcontractor  lor  work 
done  in  its  construction,  being  a  director  <il 
the  cor|)oi'ation  and  also  member  of  a  firm 
which  contracted  to  constiiul  it,  a  charge 
liial  knowledge  on  the  part  of  the  dire<  tors 
tliat  the  work  was  done  under  a  contract 
witli  the  chief  engineer,  and  acquiesct-iice 
therein,  was  binding  on  the  corporation,  Vi, 
erroneous  in  failing  tu  assert  that  the  direct- 
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ors  knew  that  the  contract  was  made  in  the 
name  of  the  corporation.  Huntsi'il/e,  /i.  L, 
i3«>  JA  S.  R.  Co.  V.  Corpcning,  97  Ala.  681,  12 
So.  I\ip.  295. 

In  an  action  to  recover  for  extra  work 
performed  at  the  request  of  the  defendant, 
ilic  defendant  requested  the  court  to  givo 
an  instruction  to  the  jury  based  upon  the 
assumed  position  that  the  phiintiti  was  re- 
quired to  show,  before  he  could  recover, 
that  the  defendant's  engineer  had  certified 
under  tlie  contract  that  the  contract  iiad 
been  completely  performed.  HcUi,  tliat  as 
the  action  was  for  work  performed  outside  of 
the  contract,  it  could  not  be  governed  by  tiie 
contract,  and  tint  the  instruction  was  cor- 
rectly refused.  u/tio&^  M.  A'.  Co,  v.  Crumbo, 
4  liiil  App.  456,  JO  A'.  E.  Kt'p.  434. 

The   instructions  ofTerecI   by  the  dcfend- 

I  nt,  which  assumed  as  tnatter  of  lav  that 
the  alterations  in  v  contract  fo-  tiie  con- 
struction of  rr.ilroad  bridges  were  such  as 
the  defendant  had  the  ri^jht  to  make  under 
tliL  contrar..,  and  that  the  award  of  its  en- 
gineer w;,s  t.herclore  conclusive,  were  prop- 
erly refused.  Annapolh  &*  H.  S.  /,.  R.  Co. 
V.  A'(«f,  68  Md.  310,  10  Cent,  Rep.  546,  11 
/;//.  A'./  820. 

Th"  a'.count  for  work  done  under  a  con- 
tract to  grade  a  lailroad  came  into  dispute, 
the  t)wner  and  the  contractor  having  dilTer- 
ent  views  as  to  the  mode  of  ascertaining 
the  amount  of  money  earned  by  the  con- 
tractor. Payment  was  made  from  time  to 
tinii  upon  the  owner's  view  as  to  the  mode 
of  measurement.  There  being  evidence 
that  the  contractor  protesterl  when  receiv- 
ing the  money,  it  was  not  error  to  lefuse  a 
charge  to  the  elTect  that  if  the  contractor 
received  the  money  vviiliont  protest  he  was 
estopped  to  dispute  the  construction  put 
uiHin  the  contract  by  the  owner,  (.iiilvfston, 
II.  if-  .v.  A.  R.  Co.  v.  Johtnon,  74  /'.•.t.  256, 

II  .s".  \V.  lup.  1113. 

An  instnutinn  that  contractors  for  the 
construction  of  a  railroad  are,  during  the 
execution  of  said  work,  the  servants  of  the 
ciiinpany,  and  that  the  tortious  acts  of  the 
cuniraciiirs,  wliilc  ahoiit  the  tiusint'ssof  the 
conipan\,  are  propeily  chargeaiile  to  it.  is 
erroneous.  Houston  Cf  G.  ^V.  A'.  Co.  v.  Win 
/liiyi'tys,  I    7',x.  App.  iCir.  C<i\.)  247. 

Where  suiiconiraclors  sue  a  railroad  cnm- 
pany  aiut  the  contractors  jointly,  to  recover 
extra  conqiensalion  for  work  that  had  been 
fra\idiiii'iiily  classed  as  loose  mck  wlivre  it 
should  hai'e  been  classed  us  solid  njck  ex- 
3  U.  K.  U.-ia. 


cavutions,  in  a  proper  case  made,  it  is 
proper  to  charge  the  jury  that  if  they  find 
for  the  plaintiff,  then  they  may  find  the  same 
amount  in  favor  of  the  coiuractors  over 
against  the  railroad  company.  Gii//,  C.  &^ 
S.  F.  R.  Co.  V.  Ricker,  (,Te.x.)  17  S.  W.  Rep. 
382. 

117.  Verdict— FliHlings.— Where,  on 
issues  raised  by  the  allegations  in  two 
causes  of  action — one  on  a  special  cont.act 
and  the  other  on  a  quiintmn  meruit — with 
the  corresponding  denials  in  tlie  answer, 
the  jury  found  that  plaintiffs  had  not  com- 
plied with  the  terms  of  the  written  contiact 
ami  defendant  was  not  indebted  to  them 
thereon,  but  that  defendant  was  indebted  to 
them  for  work  and  labor  done  for  the  amount 
claimed,  the  findings  were  not  inconsistent 
or  contradictory.  Simpson  v.  Carolina  C, 
R.  Co.,  112  A.  Car.  703,  16  o.  E.  Rep.  853. 

118.  ICiiIt'N  I'ur  cuiiiputiiitir  (laiii- 
ntfCH.— If  alterations  made  by  the  company 
were  not  within  the  scope  of  tlie  contract, 
the  plaintiffs  were  entitled  to  recover  a  fair 
compensation  for  the  inc  eased  cost  of  con- 
struction by  reason  of  the  alterations  thus 
made,  and  in  estimating  wliich  the  jury  were 
to  be  guided  by  •'  e  prices  natned  in  the 
original  contract,  so  far  as  they  were  ai)plica- 
ble  to  fhe  labor  and  materials  furnished  on 
account  of  such  alterations.  Annapolis  &* 
Ji.  .S'.  L.  A'.  Co.  V.  Ross,  68  Mil.  310,  10  Cent, 
Rep.  546,  1 1  .Itl.  Rep.  820. 

In  an  action  by  one  party  to  an  executory 
contract  for  work  and  labor  against  the 
other,  to  recover  the  damages  sustained  by 
the  plaintiffs  in  conscipicnce  of  the  suspen- 
sion of  the  work  by  the  defendants,  the 
market  price  or  fair  value  of  the  work 
agreed  to  be  performed  by  the  |)laiiitiffs  on 
the  (lay  of  the  breach  is  to  govern  in  the 
assessment,  and  not  the  market  price  at  the 
time  fixed  for  full  performance,  nor  the  dif« 
ference  between  the  |)rice  which  the  plain- 
tiffs were  to  receive  from  llic  defendants 
and  the  price  which  they  were  to  pay  their 
subcontractors  for  doing  the  work.  A'e'iif 
York  6-  If.  R.  Co.  v.  Story.  6  Rarli.  (X.  V.) 
419;  rnersed  on  anot/ier  point  in  6  N.  )'. 

1  10.  AIniNiir*!   of  (luiiiiiK'4's.— (I)  /h 

general.  In  an  action  of  L-ovenaiit,  llu-  plain- 
tiff having  been  wrongfully  iircvenii-d  by 
the  defendants  from  completing  a  work,  the 
measure  of  damages  is  the  diliVrence  be- 
tween the  price  agreed  to  be  paid  for  the 
work    and   what   it   would    have  cost  the 
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plaintiff  to  complete  it.  Afyers  v.  York  <&* 
C.  A'.  Co.,  2  Curt.  (U.  S.)  28.- Quoting 
Philadelphia,  W.  &  B.  R.  Co.  t.  Howard. 
13  How.  (U.  S.)  344. 

The  mCaSure  of  damages,  upon  the  failure 
of  a  contn.ctor  to  finish  a  railroad  within 
the  time:  fixed  hy  contract,  is  the  value  of 
the  use  of  the  road  from  the  time  it  should 
have  been  completed  to  the  time  when  it  is 
completed.  Sue//  v.  CoUini,'/iain,  72  ///. 
161. 

Where  a  railroad  compimy  fails  to  deliver 
its  contractors  certain  certificates  of  stock 
upon  demand  in  part  payment  for  their 
work,  according  to  contract,  the  measure  of 
damages  is  tiie  market  value  of  the  stock. 
Porter  v.  Buck  field  lUanch  R.  Co.,  32  Mi: 

539- 

If  tlie  right  of  election  to  pay  m  money 
or  stock,  at  the  o[)tion  of  the  company,  ex- 
ists, and  the  stock  is  not  delivered,  the 
plaintilT  recovers  the  amount  of  the  debt 
and  interest ;  but  if  no  such  election  is  ex- 
pressed or  implied,  the  plaintiff  is  entitled 
to  the  market  value  of  the  stoc'.c,  with  in- 
terest. Cleveland  &*  P.  R.  Co.  v.  Kelley,  5 
Ohio  St.  180. 

A  recovery  on  the  quantum  meruit  count 
cannot  be  for  more  than  the  contract  price, 
since  the  contract  must  control  as  to  the 
price  and  all  other  matters  fixed  by  it. 
Williams  v.  Chicago,  S.  F.  <S-  C.  R,  Co.,  112 
Afo.  463,  20  .v.   W.  Refi.  631. 

In  an  action  against  a  railroad  company 
to  recover  rlaniages  on  account  of  their  pre- 
venting the  |)erformance  by  the  plaiiitifTs  of 
a  contract  for  the  construction  of  their  road- 
way, the  difference  between  the  amount  of 
the  principal  contract  and  of  subcontracts, 
entered  into  by  the  plaintilTs  with  other 
persons  for  the  performance  of  the  same 
work,  does  not  constitute  the  proper  meas- 
ure of  damages.  Evidence  of  such  sub- 
contracts is  not  competent  in  reference  to 
the  amount  of  damages.  Story  v.  A'tw 
Vori-  (1^  //.  R.  Co..  f)  .\'.  )'.  85  ;  rn'eruHg 
6  lutrti.  419.— Foi.l.owiNo  Masterton  7'. 
Mayor,  etc.,  of  Hrooklvn,  7  Hill  (N.  Y.)  61. 

As  to  the  pro|)er  measure  o(  damages 
against  a  raihnad  for  piivinting  the  pcr- 
formaiuo  of  a  rontian  (or  grading  its  road- 
bed, i/iiuri-.  I'iHiher  v.  Tolr  tton  H ranch  R. 
Co.,  34  (.V».  536. 

(1)  /lltis/i.it:,)ii.\.  Under  a  Rtipiilation  to 
pay  for  Imiiding  a  railroad  by  monthly  pay- 
mciils  tv.enty-five  per  cent,  to  be  ()aid  in 
stock   of  the    corporation,  "  reserving   one 


half  the  stock  as  indemnity  for  the  fulfil- 
ment of  this  contract  until  said  division  of 
said  road  shall  be  completed,"  the  corpora- 
tion having  wrongfully  interrupted  the  work 
before  the  completion  of  the  said  division — 
//(•/(/,  that  the  siipulaticm  as  to  the  stock  was 
executory,  and  the  covenantee  had  not  ob- 
tained a  title  thereto,  and  con.scqiicntly 
should  be  allowed  in  damages  the  value 
thereof.  Myers  v.  York  &*  C.  R.  Co.,  2 
Curt.  {U.  S.)  28. 

Under  a  contract  to  do  certain  work  for 
a  railroad  company,  part  payment  therefor 
to  be  received  in  the  bonds  of  the  comjjany, 
the  contractors  sued  and  recovered  for  a 
breach  of  the  contract  and  for  extra  work 
performed.  Held,  that  in  the  absence  of 
proof  as  to  the  market  value  of  the  bonds, 
the  measure  of  damages  was  tlie  difference 
between  the  value,  under  the  contract,  of 
the  work  done  and  materials  furnished  by 
the  contractors,  and  the  amount  paid  to 
them.  Orange,  A.  &*  M.  R.  Co.  v.  Placide, 
■},lMd.  315. 

Under  a  contract  to  do  certain  work  for 
a  railroad  company,  part  paynu-nt  therefor 
to  be  received  in  the  bonds  of  the  comjiany, 
the  contractc^rs  sued  and  recovered  for  a 
breach  of  the  contract  and  f  )r  extra  work 
pcrfornjed.  Held,  that  if  the  contractors 
were  delaye«f  in  the  execution  of  their  ctm- 
tract  by  the  default  of  the  company,  or  its 
failure  to  comply  with  its  contract,  and  they 
were  thereby  damaged,  they  were  entitled 
to  recover  to  the  extent  t)f  such  damage. 
Orange,  A.  &>  M.  R.  Co.  v.  Placide,  35  A/d. 

3'5- 

The  parties  entered  into  a  contract,  by 
which  plaintilT  agrecjl  to  construct  a  railroad 
for  defenrlaiit,  the  latter  to  jiay  in  monthly 
instalments  for  work  done  iis  the  work  pro- 
gressed, on  certificate  of  the  engineer,  at  the 
r.'ites  specified,  less  ten  per  cent,  thereof, 
which  was  to  be  reserved  until  the  final 
completion  and  .irceptanre  of  the  work. 
I'laiutilT  agreed  to  maice  no  claim  for  dam- 
ages or  extra  compensation  for  any  liind ranee 
or  delay,  or  in  case  the  work  for  any  reason 
should  ho  suspended,  Defi'iidant  reserved 
the  right  to  dissolve  the  i  ontract  at  any 
time,  and  plaint  ill  agreed  to  discontinue  the 
work,  upon  five  diys'  written  iu)tice  to  dis- 
coMiinue  from  dcfenflant,  the  powt-r  to  dis- 
solve to  b(«  exercist'd  only  hy  defendant  upon 
such  notice,  ami  the  |)aymcnt  of  nil  sums 
due  for  labor  performed,  and  of  tile  l^ooo 
agreed   upon   as   liquidated   damages ,    the 
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ijamc  to  be  in  full  for  all  work,  material,  and 
duniages.  In  an  action  upon  the  contract  it 
appeared  that  the  work  was  suspended  by 
defendant  in  March,  1890.  PlaintifT  was 
requested  to  keep  his  men  and  teams  upon 
the  wo.-I:  so  as  ti)  be  ready  to  resume  when 
requie'.  ""d  he  so  kept  them  until  notified 
not  to  (H.  !■'  lonj^er;  |)lainiilT  repeatedly  ap- 
|)iie(l  fo.  pL.:  "ission  to  resume  work,  and  in 
September  of  that  year  applied  for  payment 
of  the  amount  due  him.  Hild,  that  plaintill 
was  entitled  to  recover  the  amount  unpaid 
for  work  and  materials,  including  the  ten 
per  cent,  reserved,  also  the  expenses  in- 
curred in  keeping  men  and  teams  in  readi- 
ness, but  was  not  entitled  to  recover  the 
$3000  liquiflated  damages.  Curium  v.  /A'Ai- 
warei^  O.  A'.  Co.,  138  /V.  V.  480.  53  .V.  Y. 
S.  A'.  25  ;  modij'yiiti;  63  Hun  628,  44  ^V.  Y.  S. 
Ii.()2^,  1/  .\.  ).  .v///.  714. 

The  plaintilT  entered  into  a  written  con- 
tract with  the  defendants  to  make  certain 
excavations  for  them  on  a  section  of  a  rail- 
road bed,  at  eleven  cents  per  cubic  yard. 
The  plaintiff  did  the  least  expensive  part  of 
the  work,  and  received  jiayment  according 
to  the  c(jntract  price.  Before  the  plaintilT 
finished  the  job  the  defendants  terminated 
the  ctmtract  and  employed  others  to  finish 
the  work.  The  plaintiff  thereupon  brought 
assumpsit  to  recover  twenty  cents  per  cubic 
yard  for  the  work  done,  upon  proof  that  it 
waswoith  that  price,  //(/(/.that  the  con- 
tract was  priiiui  fat  if  the  measure  of  ilam- 
ages  as  to  the  work  dr)ne  under  it ;  and  the 
court  erred  in  charging  the  jury  that  they 
migiit  find  the  value  of  the  work  clone  with- 
out reference  to  the  contract,  The  meas- 
ure of  damages  for  a  broach  of  a  contract 
is,  as  a  general  rule,  the  loss  which  has  been 
sustained  thereby.  Doo/itt/t- v.  McCu/loUf^h, 
\2  ()/iii)  S/.  360.  — KiX'ONtii.iNt;  Merrill  7>. 
hliaca  &  ().  R.  Co.,  16  Wend.  (N.  Y.)  586. 

The  plaintiffs,  by  their  contract,  were  to 
receive  in  iiayment  a  certain  proportion  of 
the  (leiendant's  slock.  Upon  finishing  their 
work  they  demanded  their  pay,  claiming 
that  their  contract  had  been  performed  ;  this 
was  denied  by  the  defendants,  and  i>i»yment, 
on  that  accf)unt,  refused.  The  market  price 
of  the  stock,  at  this  time,  was  33  per  cent, 
only  of  its  par  value,  !t  being  deiermincd 
ihal  the  plaintiffs  were  entitled  to  recover 
a  sum  loss  than  the  whole  stipulated  price, 
not  upon  a  strict  and  literal  performance  of 
the  contract  on  their  part  but  upoi)  ^piitu- 
blc  grounds  -4<'/r/,  thut  upon  similar  c(|uitu- 


ble  grounds  their  recovery,  for  that  portion 
of  their  claim  which  was  made  payable  in 
stock,  should  be  limited  to  the  market  value 
of  the  stock  at  the  time  of  their  demand. 
linrker  v.  Troy  &*  R.  R.  Co.,  27  I't.  766.— 
Ckmicisinc  Boodyz/.  Kutland  &  B.  K.  Co., 
24  Vt.  660.— DisriNULisnKD  in  Bates  v. 
Cherrv  Valley.  S.  &  A.  K.  Co.,  3  T.  &  C. 
(N.  Y.)  16. 

1 20.  U «  III  o  t  V II  «>  H H— ProMportive 
profits.— Where  a  railroad  company  neg- 
lects to  secure  the  right  of  way,  and  thereby 
compels  its  contractors  to  abandon  the  con- 
struction of  the  road,  they  may  recover  as 
damages  such  profits  as  they  would  have 
realized  if  they  had  been  perniiited  to  carry 
out  the  contract.  I'.lhiihtlhtiru'n  &»  /'.  A'. 
Co.  V.  PottiHi^er,  10  lUixli  (Ky.)  185. 

Where  an  action  is  brought  by  the  con- 
tractor, before  completion  of  the  contract, 
to  authorize  a  recovery  of  prospective  prof- 
its, a  willingness  on  his  part  to  complete 
the  work,  and  a  refusal  of  defendant  to  be 
further  bound  by  the  contract,  or  an  aban- 
donment of  it  by  him,  must  appear.  Whar- 
ton V.  Winch,  140  A'.  Y.  287,  35  N.  E.  Rip. 
589. 

Mere  delay,  however,  in  making  the  pay- 
ments may  be  so  inexcusable  or  unreason- 
able, or  so  indicative  of  an  utter  inability  to 
perform  the  entire  contract,  as  to  be  equiva- 
lent to  a  refusal  to  perform  and  a  denial  of 
plaintiff's  right  to  proceed  under  it.  Whar- 
ton V.  Winih,  140  A'.  1'.  287,  35  A".  !•:.  Rip. 
589. 

The  plaintiffs  contracted  with  the  de- 
fendant (a  railrf)atl  company)  to  construct 
its  railroad  for  a  fixed  sum.  While  the 
plaintiffs  were  waiting  for  the  defendant  to 
procure  a  part  of  the  right  of  way,  which 
they  claimed  was  represented  by  the  presi- 
dent of  the  defendant  to  be  already  secured, 
the  price  of  rails  took  a  sudden  rise  in  the 
market,  so  that  the  plaintiffs  were  obliged 
to  p.iy  more  for  them,  when  they  concluded 
to  purchase,  than  they  could  have  gotten 
them  for  had  the  work  not  been  delayed. 
In  an  action  for  deceit  brought  by  the  plain- 
tiffs against  the  defendant— //^/r/,  that  the 
loss  thus  sustained  by  the  plaintiffs  was  .1 
damage  too  uncertain,  remote,  and  contin- 
gent to  constitute  a  ground  of  recovery. 
I' helps  v.  George's  Crttk  &-  C.R,  Co.,  i(>.1w. 
«S-  A//^.  R.  Cas.  600,  60  A/i/.  536. 

121.  •liidKiiii'iit, and  liow  <'iit'orf<Ml. 
A  railroad  cortipanv  placed  certain  nf  its 

bonds  with  a  trust  company  to  be  issued  to 


180 


CONSTRUCTION   OF    RAILWAYS,   122-124. 


Si 


a  construction  company  on  the  conipleiion 
of  certain  work.  They  were  issucrl  to  the 
construction  company,  but  retained  by  the 
trust  company  Uj  secure  advances  made. 
Subsefjuently  llic  construction  company  be- 
came ins(jivcnt,  and  persons  who  liad  con- 
structed a  part  (<•  the  road,  under  a  contract 
with  tlie  construction  company,  obtained  a 
judgment  apainst  the  railroad  company  for 
a  balance  due  them.  JMti,  that  such  par- 
ties could  ntit  subject  the  bonds  in  the  hands 
of  the  trust  company  to  payment  of  their 
judgment.  Cog  v.  £as/  &•  IV.  A'.  Co.,  $2 
f'tit.  Rep.  531. 

III.  COlfSTRVCTION  COMPAHIES. 

1 22.  lti|;litH  and  powers  uf  ofliccrH. 

— The  jjresident  of  a  constructitjn  company 
was  intrusted  with  the  full  management  of 
the  location  and  construction  of  railroads, 
and  was  authorized  to  draw  checks  and 
drafts.  Held,  that  notes  given  by  him, 
without  express  direction  by  the  directors, 
for  moneys  used  in  the  business,  were  not  in 
excess  cf  his  powers  Fits^erald  &*  M. 
Constr.  Co.  v.  Fitsgerald,  1 37  U.  S.  98,  1 1 
Sup.  CI.  A'lp.  36.— Followed  in  Augusta, 
T.  &  G.  K.  Co.  7>.  Kiliel,  52  Fed.  Rep.  63,  2 
U.  S.  App.  409,  2  C.  C.  A.  615. 

(Jne  who  was  a  stockholder  and  director 
in  a  construction  company,  and  who,  with 
the  president,  was  manager  of  the  business, 
at  the  request  of  the  president  indorsed  a 
note  given  for  moneys  used  in  the  business. 
JMd,  that  on  the  note  falling  due,  and  not 
being  paid,  he  had  a  right  to  take  it  up  and 
have  it  assigned  to  himself.  J-itsi^vrald  &^ 
M.  Constr.  Co.  v.  Fitzgerald,  137  U,  S.  98, 
1 1  Sup.  CI.  h'ep.  36. 

12:1.  Liiibility  oi  Htoc'kliohlorN.— 
A  corjioration  organized  with  the  power  of 
constructing  and  operating  a  railway,  al- 
though nominally  a  construction  company, 
is  a  railway  company  within  the  meaning  of 
^  1068  of  the  Iowa  Code,  regulating  stf)ck- 
hoiders'  liability.  I.tuigiUt  v.  Iinvii  &*  Af. 
Coustr.  Co.,4<)  /men  317.  -  FoLLuwiNd  First 
Nat,  Hank  7',  Oavies,  43  luwa  424. 

124.  ItiKlits  oi;  iiiMh'r  roiitnivt 
with  railwii.v  «'omnauj-.— Where  a  rail- 
way company  employs  a  construction  com- 
pany to  build  certain  portions  of  its  track, 
agreeing  to  issue  bonds  in  payment  there- 
for, to  a  certain  amount  per  mile  of  track, 
in  instalments  as  sections  of  the  railroad 
shall  be  completed,  antl  by  a  subsctiuent 
agreement  such  bonds  are  delivered  in  ad- 


vance of  the  construction  of  the  track,  the 
construction  company  agreeing  to  take  care 
of  and  pay  all  interest  accruing  previous  to 
the  railway  becoming  in  a  condition  for 
traffic,  and  the  railway  company  agreeing  to 
reimburse  the  construction  company  for  all 
interest  paid  on  the  principal  chargeable  to 
it  out  of  the  first  earnings  of  the  road,  the 
construction  company  is  bound  to  pay  in- 
terest only  on  so  many  of  the  bonds  as  it 
received  and  used,  to  which  it  was  not  en- 
titled under  the  construction  contract. 
Foster  v,  Mansfield,  C.  &*  L.  AI.  A'.  Co.,  36 
Am.  &'  Eug.  A\  Cas.  281,  36  Fed.  Rep.  627. 

Where  a  bill  against  such  railway  com- 
pany for  the  foreclosure  of  a  mortgage  to 
secure  such  bonds  and  coupons  is  brought 
by  the  trustees  In  the  mortgage  at  the  in- 
stance of  the  corporation  to  whom  the 
bonds  were  negotiated,  the  agreement  of 
the  construction  company  to  pay  the  in- 
terest is  not  a  valid  defense.  F'oster  v. 
Alansfield,  C.  6-  L.  At.  A.  Co.,  36  Am.  &- 
Eng.  A.  Cas.  281,  36  Fed.  Rep.  627. 

Where  ten  years  after  a  purchase  of  the 
property  at  foreclosure  sale  by  another  rail- 
way company,  which  held  the  bonds,  a  bill 
is  filed  by  a  stockholder  of  the  mortgagor 
company  to  set  aside  the  sale  as  fraudulent, 
predicating  the  fraud  on  an  alleged  defense 
to  the  foreclosure  bill  which  the  directors, 
of  whom  a  majority  were  alleged  to  be  con- 
nected with  the  creditor  company,  ordered 
withdrawn,  a  decree  by  confession  being 
thereupon  entered,  the  facts  alleged  in  the 
bill  appearing  on  the  face  of  the  foreclosure 
proceedings  to  have  been  accessible,  if  not 
known  to  the  complainant  and  known  to 
the  officers  of  the  corporation,  and  the  bill 
not  charging  any  concealment  of  any  of  the 
transacticMis,  nor  showing  any  reason  for  the 
delay,  equity  will  refuse  relief  on  the  ground 
of  laches.  Fusler  v.  Alansfield,  C.  &>  L.  AI. 
A.  Co.,  36  Am.  &•  Eng.  A.  Cas.  281,  36  Fed. 
Rep.  627. 

A  bill  on  behalf  of  the  corporation  to 
have  such  a  sale  set  aside  as  fraudulent  may 
be  filed  by  a  stockholder  after  refusal  cf  the 
stockholders  10  do  so.  Foster  v.  A/afisfirld, 
C.  (Sx  E.  A/.  R.  Co.,  36  ^hn.  &^  Eng.  R.  Cas. 
281,  36  Fed.  Rep.  627. 

A  construction  company  bcc.imc  bound 
to  construct  and  put  into  place,  for  a  trac- 
tion street-railway  company,  the  ironwork 
and  appliances  for  the  curves,  as  per  draw- 
ings and  specifications,  at  a  certain  price 
per  linear  fool  on  the  centre  line  of  the 
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track.  After  the  work  was  begun  a  change 
was  made  in  the  plans  by  which  three 
ciiives,  at  a  certain  point,  were  made  practi- 
cally into  one,  by  lengthening  the  radii  and 
placing  lighter  and  less  complicated  cast- 
ings between  the  boxes  described  in  the 
specifications.  In  an  action  (or  the  price  of 
tlie  work,  it  was  not  error  to  instruct  the 
jury  that  the  plaiiititi  could  recover  for  the 
tilling-pieces  only  their  actual  value,  "un- 
less when  the  change  was  made  there  was 
an  agreement,  express  or  implied,  that  it 
was  part  of  the  curved  work  to  be  paid  for 
at  the  contract  price."  Mars/tall  F.  &*  C. 
Co.  V.  Pittsburgh  Traction  Co.,  138  Pa.  St. 
2C6.  22  Atl.  Rep.  23. 

125.  Uitrlit  t<>  foiitiiiiic  work  after 
iH'Coiiiiiiij:  insolvent.  —  Plaintiff,  a  con- 
struction company,  agreed  to  furnish  the 
materials  and  to  erect  on  masonry,  to  be 
furnished  by  defendant,  an  elevated  iron 
railway,  conforming  in  all  particulars  to 
plans  and  specifications  approved  by  engi- 
neers named.  Plaintill  agreed  to  commence 
at  such  point  as  might  be  named  by  defend- 
ant's president,  and  to  commence  work  pre- 
paratory to  such  erection  as  soon  as  that 
oliker  should  notify  it  that  defendant's 
capital  stock  was  subscribed  and  thirty  per 
cent.  paid.  Defendant  agreed  to  pay  there- 
for a  s])ecified  price  per  mile  in  monthly 
payments  for  the  work  done  the  preced- 
ing month.  Plaintiff  was  not  required  to 
prosecute  the  work  any  faster  than  money 
to  pay  therefor  should  be  furnished  by  de- 
fendant. Defendant  subsequently,  and  after 
jilaintifT  had  become  insolvent,  without  giv- 
ing plaintiff  the  prescribed  notice,  entered 
into  a  C(»ntract  with  another  corporation  for 
the  construction  of  the  work.  Held,  that 
although  defendant  did  not,  in  express 
terms,  undertake  to  do  the  act  or  give  the 
iKitice  required  to  set  the  i)laintill  in  mo- 
ti'Hi,  a  promise  to  do  so,  or  at  least  a 
promise  that  plaintilT  sliDuld  have  the 
building  of  the  railway  in  case  that  enter- 
prise! was  prosecuted  l)y  defendant,  was  im- 
plied. Xcv  Ent^liiud  Iron  Co.  v.  Cilhcrt  El. 
A'.  Co.,  if)  Am.  &^  Eiii^.  J\.  Cos.  601;,  i;i  A',  )'. 
'53'^-Ql"" "')'•"  IN  Manslii'ld  v.  New  York  C. 
.V  11.  K.  R.  Co.,  102  N.  Y.  205;  Ahendroth 
:■.  New  York  Kl.  R.  Co.,  33  N.  Y.  S.  R.  475- 

Provision  w.is  made  in  the  <oiitrat:t  for 
sulilctting  all  (ir  any  part  of  ihe  work,  but  it 
was  declared  that  such  subletting  should 
not  release  plaintilf  from  its  obligations, 
and  that  the  subcontractors  should  be  re- 


garded as  plaintiff's  agents.  After  the  same 
was  executed,  and  before  defendant  entered 
into  the  new  contract,  plaintiff  became  in- 
solvent and  assigned  all  of  its  property  to 
trustees  for  the  benefit  of  creditors,  tlie 
trustees  having  power  to  make  such  ar- 
rangement and  disposition  of  the  company's 
contracts  as  they  should  deem  judicious. 
The  assignment,  after  providing  for  pay- 
ment of  all  of  plaintiff's  debts,  directed  the 
trustees  to  pay  over  any  surplus  to  its 
treasurer.  Plaintiff  had  expended,  before 
the  assignment,  several  thousand  dollars  in 
preparation  for  executing  it.  //«•/</,  that  the 
insolvency  and  assignment  did  not  justify 
defendant  in  treating  the  contract  as  abro- 
gated, or  give  cause  for  rescinding  it,  and 
did  not  discharge  that  company  from  its 
obligations;  that  the  contract  was  assign- 
able, but  conceding  it  was  not,  then  it  was 
not  embraced  in  the  trust  deed.  Neio  Eng- 
land Iron  Co.  V.  Gilbert  El.  R.  Co.,  16  Am. 
&^  Eng.  R.  Cas.  609,  91  A^  V,  153. 

Plaintiff  is  a  Massachusetts  corporation. 
After  the  execution  of  the  assignment  it 
filed  certificates  in  the  office  of  the  secre- 
tary of  that  state,  under  oath  of  its  officers, 
to  the  effect  that  it  had  ceased  operations, 
assigned  its  entire  property,  and  had  "only 
a  nominal  organi:;ation  for  the  purpose  of 
liquidation,  being  wholly  insolvent."  The 
court  decided  these  certificates  to  be  con- 
clusive against  plaintiff.  //<•/</,  error  ;  that 
while  they  were  proper  evidence,  they  were 
not  conclusive  in  an  action  such  as  this; 
that  as  the  corporation  was  not  in  fact  dis- 
solved or  relieved  from  the  obligations  of 
the  contracts,  it  was  a  question  of  fact  upon 
the  whole  evidence  whether  it  was  able  and 
willing  to  perforin.  AVjt'  England  Iron  Co. 
V.  Gilbert  El.  R.  Co.,  16  Am.  d~  Eng.  R.  Cas. 
609,  91  X.  ]'.  153. 

1 2(t.  I.>i('ii. — Where  a  construction  com- 
pany has  notice  of  an  existing  contract  for 
the  sale  of  a  railroad,  before  it  bona /ide  be- 
gins work,  the  construction  company  ac- 
(piires  no  lien  on  the  roadbed  and  other 
property  .I'i against  the  purchasers.  U't/glit 
V.  A'lntiiiiv  il'~'  G.  E.  R.  Co., 24  y/w.  &>  Eng, 
A'.  Cas.  312,  117  I'.  S.  72,  6  Snp.  Ct.  Rep 
697. 

127.  Liability  of  railway  ooni- 
paiiy  to  pcrNoiiN  <>iii|iloy<'il  by.— 
Plaint iiVs,  who  were  subcontractors  under 
a  construction  company,  claimed  for  extra 
work  done  under  the  order  of  the  ( (instruc- 
tion company's  engineer,  but  no  authority 
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on  the  part  of  the  engineer  to  bind  the  rail- 
way company  appeared.  Held,  that  the 
fact  that  the  latter  company  took  posses- 
sion of  the  work  after  its  completion  was 
not.  in  the  absence  of  evidence  of  any 
knowledge  on  its  part  of  the  agreement 
with  the  engineer,  a  ratification  of  such 
contract  so  as  to  render  the  railway  com- 
pany liable.  Woodruff  v.  Kochester  &^  P. 
K.  Co.,  io8  A^  v.  39.  14  A'.  A'.  AV/.  832,  13 
A'.  K.  i'.  A'.  901,  10  Cent.  Kep.  442.-  APPLY- 
ING Homerslnim  v.  Wolverhampton  Water- 
works Co.,  6  Ex.  137;  Thayer  v.  Vermont 
C.  K.  Co.,  24  Vi.  440;  Vanderwerkcr  v. 
Vermont  C.  R.  Co.,  27  Vt.  125;  Herrick  v. 
Belknap,  27  Vt.  673. 


CONSTRUCTIVE. 

Annexation  of  fixtures,  see  Fixtures.  3. 
Delivery  by  carrier,   see  Carriage  of  Mer- 
CIIANDISF.,  248,  24». 

—  of  goods  for  shipment,  see  Carriage  of 

Mkrciiandise,  <t3,  U4. 

—  when  defeats  right  of  stoppage  in  tran- 

situ,   see    Carriage    of     Merchandise, 
510. 
terminates  liability  as  carrier,  see  Car< 

RIAGE  OK  MeKCHANUISK,  302. 

Notice  of  consolidation,  see  Consolidation, 
30. 

—  under  recording  acts,  see  Deeds,  O. 


CONTEMPT. 

By  interference  with  receivers,  see  Receivers, 

v.;  Strikes,  5. 
In  violating  injunctions,  see  Injunction,  IV. 

1.  What  coiiNtitiitcs,  generally. — 

An  engineer  of  a  r;  .'.oad  company  which 
has  been  enjoined  from  refusing  to  haul  the 
cars  of  a  boycotted  coimecting  line,  of 
which  injunction  he  has  notice,  although  he 
has  not  been  made  a  party  thereto,  and  who, 
while  on  his  run,  refuses  to  attach  such  a 
car  to  his  train,  and  declares  that  he  quits 
his  employment,  but  nevertheless  remains 
with  his  engine  at  that  point  for  five  hours, 
until  he  receives  a  telegram  from  his  labor 
union  to  haul  the  car,  and  who  thereafter 
continues  in  his  employment,  is  guilty  of 
contempt  for  violating  the  injunction,  al- 
though engineers  who  refuse  to  haul  such 
cars,  in  obedience  to  a  rule  of  the  labor 
union,  and  in  good  faith  quit  their  employ- 
ment before  starting  on  their  run,  may  not 
be  in  contempt,     Toledo,  A.  A.  &»  N.  M.  K. 


Co.  v.  Pennsylvania  Co.,  53  Am.  &»  Eng.  R. 
Cas.  293,  54  I'ed.  Rep.  746. 

A  notice  by  telegraph  of  the  granting  of 
an  injunction  is  sufficient  to  place  the  party 
disregarding  such  notification  in  contempt, 
provided  such  notice  proceed  from  a  source 
entitled  to  credit,  and  inform  the  defendant 
clearly  and  plainly  from  what  act  he  must 
abstain.  Cape  May  &•  S.  L.  R.  Co.  \.  John- 
son, 9  Am.  <S-  Eng.  R.  Cas.  476,  35  N./.  E</. 
422. 

An  injunction,  gained  in  an  order  for  the 
examination  of  a  judgment  deb; or  in  sup- 
plementary proceedings,  restraining  him 
from  transferring  or  making  any  disposition 
of  his  property  "until  further  order  in  the 
premises,"  is  sufficiently  broad  to  enjoin  a 
transfer  by  the  debtor  of  an  interest  he  has 
in  the  estate  of  a  deceased  son,  which  con- 
sisted of  a  cause  of  action  against  a  railroad 
for  damages  for  negligence  causing  the 
death  of  said  son,  and  a  transfer  by  him  by 
such  interest,  after  the  service  of  such  order, 
is  a  contempt  for  which  he  may  be  punished. 
IVynkoop  v.  Myers,  17  Civ.  Pro.  (N.  Y.) 
443,  7  A'.  V.  Siipp.  898,  26  A'.  1'.  S.  R.81. 

'2.  IntcrleriiiK  with  property  in 
hands  «f  court.— Whoever  unlawfully 
interferes  with  property  in  the  possession 
of  a  court  is  guilty  of  contempt  of  that 
court,  and  whoever  unlawfully  interferes 
with  officers  and  agents  of  the  court  in  the 
full  and  complete  possession  and  manage- 
ment of  property  in  the  custody  of  the 
court  is  guilty  of  a  contempt  of  court;  and 
it  is  immaterial  whether  this  unlawful  inter- 
ference comes  in  the  way  of  actual  violence 
or  by  intimidation  and  threats.  In  re  Hig- 
gins,  27  Fed.  Rep.  443. 

3.  IntcrCcrint;  with  receiver.*  — 
Where  a  railroad  is  in  the  hands  of  a  re- 
ceiver, and  the  employes  of  another  road, 
who  have  struck,  or  any  other  persons,  pre- 
vent the  employes  of  the  receiver  from 
working,  they  commit  a  contempt  of  court 
and  arc  to  be  treated  in  as  summary  a  man- 
ner as  if  the  contempt  were  committed  in 
the  actual  presence  of  the  court.  Secor  v. 
Toledo,  P.  &-  W.  R.  Co.,  7  niss.(U.  S.)  513. 
After  a  receiver  of  a  railroad  has  been  ap- 
pointed, a  collection,  by  the  vice-president, 
of  money  due  the  company  under  a  mail 
contract,  and  depositing  same  in  bank  to 
the  company's  credit,  and   attempting  to 

*  Recetverg;  interference  with,  as  contempt  of 
court,  see  note,  45  Am.  &  Eng.  R.  Cas.  104. 
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dictate  what  disposition  the  receiver  should 
mai<e  of  it.  constitute  contempt.  American 
Coitstr.  Co.  V.  Jacksonville,  T.  &*  A'.  IV.  K. 
Co.,  52  Fed.  Kep.  937. 

4. or  causing  liis  arrest.— It  is 

coiiicinpt  of  court  to  cause  tlie  arrest  of  a 
receiver  appointed  by  the  United  States 
circuit  court  to  tatce  possession  of  and  oper- 
ate a  steam-motor  road,  on  a  complaint 
charging  him  with  the  violation  of  a  crim- 
inal statute  of  the  state  declaring  anything 
a  public  nuisance  which  obstructs  the  free 
use  of  a  street,  and  this  although  the  ordi- 
nances under  which  the  road  was  con- 
structed and  operated  are  void.  United 
States  V.  Murphy,  45  Am.  &>  Eng.  A'.  Cas. 
100.  44  Fed.  Kef>.  39. 

5.  Wliat  (Iocs  not  const itiitv,  ifon- 
orally.  —  Where  defendant's  employes, 
without  orders,  drove  across  complainant's 
road  after  the  award  of  an  injunction  to  re- 
strain trespass  on  its  roadway,  and  defend- 
ant disclaimed  all  evil  intent,  it  is  errpr  to 
impose  a  fine  for  the  contempt.  Postal 
Tel.  Cable  Co.  v.  Norfolk  &*  W.  K.  Co.,  88 
Va.  929,  14  S.  E.  Rep.  691. 

A  receiver  of  a  railway  was  in  the  habit 
of  making  deposits  with  a  bank  designated 
by  the  court  as  a  bank  of  deposit  in  such 
(  ascs.  The  olTicers  of  the  bank  wrecked  it, 
being  guilty  of  gross  malfeasance  in  office, 
and  these  deposits  were  lost.  Held,  that  the 
ofTicers  were  not  liable  for  contempt  of 
court.  Southern  Development  Co.  v.  Hous- 
ton &*  T.  C.  K.  Co.,  27  Fed.  Rep.  344. 

O.  Acts  done  under  advice  of  coun- 
sel.—The  ofTicers  and  employes  of  a  rail- 
road are  not  liable  for  contempt  in  violating 
an  injunction,  where  they  have  acted  under 
the  advice  of  able  and  reputable  counsel, 
and  where  it  was  chiefly  desired  to  obtain  a 
construction  of  the  injunction  order.  Dins- 
more  v.  Louisville,  N,  A.  d»  C.  R.  Co.,  3 
Fed.  Rep.  593. 

After  a  decree  had  been  entered  ordering 
the  A.  railroad  company  not  to  discriminate 
against  the  D.  railroad  company,  the  A.  re- 
fused to  check  baggage  beyond  its  own  line. 
Held,  that  this  was  a  violation  of  the  decree  ; 
but  it  having  been  done  under  advice  of 
counsel,  no  penalty  should  be  imposed  as 
for  a  contempt.  Denver  &*  N.  O.  R.  Co.  v. 
Atchison,  T.  6-  S.  F.  R.  Co.,  12  Am.  &<• 
Eng.  R.  Cas.  i,  5  McCrary  (I/.  S.)  287,  16 
Fed.  Rep.  853. 

The  decree  above  named  does  not,  either 
by  its  terms  or  by  necessary    implication, 


forbid  a  change  in  the  division  of  freights 
and  fares  between  the  Atchison,  T.  &  S.  F. 
R.  Co.  and  the  Denver  &  R.  G.  R.  Co..  so 
as  to  decrease  the  share  of  the  latter. 
Courts  ought  not  to  interfere  for  the  pur- 
pose of  preventing  any  reduction  in  rates 
which  result  from  competition  between 
rival  lines  merely.  Dei:vtr  <S~»  A'.  O.  R.  Co.  v. 
Atchison,  T.  &>  S.  F.  R.  Co.,  1 2  Am.  &^  Eng. 
R.  Cas.  I,  5  A/cCrary{U.  5.)  287,  16  Fed.  Rep. 

853- 

7.  Failure  to  obey   suhpivna.— N. 

Y.  Laws  186S,  ch.  442,  gives  the  Livingston 
county  board  of  supervisors  no  power  what- 
soever over  the  railroad  commissioners. 
Hence  disobedience  to  a  sub|)a;na  of  the 
board,  requiring  attendance  upon  an  in- 
vestigation to  ascertain  who  were  the  rail- 
road commissioners  of  a  town,  was  no  con- 
tempt.    In  re  Riadncr,  87  A'.  )'.  171. 

8.  subpu'iia   duces  tecum.— A 

foreign    railroad    corporation,     having    its 
principal  ofTice  in  Chicago,  had  an  office  in 
New  York,  where  certain  books  and  papers 
were   kept  under  the  control  of  the  vice- 
president,  who  was  also   its  secretary  and 
treasurer.     Hy  the  practice  of  the  corpora- 
tion these  books  and  papers  when  no  longer 
required  in  New  York  were  sent  to  the  Chi- 
cago office,  the  laws  of   Illinois   requiring 
books  of  account  of  all  the  business  of  the 
corporation  to  be  kept  at  its  principal  office, 
subject  to  the  inspection  of  its  stockholders. 
The  secretary  being  served  with  a  subpoena 
duces  tecum,  requiring  him  to  produce  some 
of  these  books  and  papers  which  had  been 
so  forwarded  to  the  Chicago  office  four  years 
before,  failed  to  produce  the  same,  and  it 
appeared  on  his  examination  that  the  as- 
sistant secretary  at  Chicago,  who  had  the 
immediate  charge  of   them,  was  a  co-ordi- 
nate officer  not  under  his  direction  or  con- 
trol, and  that  by  the  by-laws  of  the  company 
the  witness  could  not  tlemand  a  delivery  to 
him  of  tlie  books  and  papers  to  be  produced 
in  obedience  to  the  subpoena,  although  they 
would  probably  be  sent  to  him  at  his  re- 
quest, as  required  to  be  used  by  him  in  the 
business  of  the  corporation.     Upon  motion 
to  punish  tlic  witness  as  for  contempt  in  not 
producing  the  books  and  papers — //<•/</,  that 
they   were   not   in  his  custody,  within   the 
meaning  of  §  868  of  the  N.  Y.  Code  (jf  Civ. 
Pro.,    providing    that    the    subpwna    ducts 
tecum  must  be  directed   to   the  officers  in 
whose  custody  the  book  or  paper  desired  is. 
///  re  Sykes,  10  lien.  (17.  5.)  162. 
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CONTEMPT,  9-12 — CONTRACT  LABOR  LAW,  1. 


'  Am.  &•  Eng.  K. 
^  -  7,  \(^  Fed.  Kep. 

.  f  arporatioii.— 


9.    Power    to  i»iiuisli,  seiierally.— 

The  court,  has  power  to  punish  a  corpora- 
tion for  a  wilful  disobedience  of  the  order 
of  the  court.  People  v.  Albany  &*  V.  R. 
Co.,  12  Abb.  Pr.  (A'.  K)  171,  20  Hoio.Pr.  358. 

10.   by  line  uikI  iiiiprisoiiniciit 

only. — The  power  of  the  United  States 
court  in  matters  of  contempt  is  limited,  by 
U.  S.  Kev.  St.  §  725.  to  punishment  by  fine 
and  imprisonment.  It  has  no  power  to  im- 
pose any  punishme  '*.  ^iv  way  of  dama.>;es  or 
compensation  to  ti: .  f  hiintiff  in  the  orijjinal 
action.  Denver  iS««  .'v'.  O.  K.  Co.  v.  Atchi- 
son, T.  (S-  S.  F.  K.  Co., 
Cas.  I,  5  McCf'iry  (  U. 

853. 

11.  Punishment 

Under  the  statutes  of  the  United  States  a 
corporation  may  be  fined  for  a  breach  of  an 
injunction,  and  the  court  is  not  limited  to 
proceedings  against  '.he  individual  directors 
or  other  responsible  agents.  And  where  a 
foreign  corporation  is  doing  business  in 
another  state,  in  which  the  courts  of  the 
United  Slates  acquire  jurisdiction  over  it  to 
issue  an  injunction,  it  is  proper  to  punish  a 
contempt  of  the  court's  authority  by  a  fine, 
as  well  against  the  corporation  itself  as  the 
subordinate  agents  found  within  the  juris- 
diction. United  States  v.  Memphis  &^  L. 
K.  R.  Co.,  6  Fed.  Rep.  237. 

On  motion  for  attachment  against  a  rail- 
road company  and  its  olRccrs  for  contempt 
in  violating  a  tein[)orary  injunction  and  an 
order  appointi.ig  a  receiver,  an  objection 
that  the  motion  does  not  specify  any  per- 
son by  name,  whom  it  is  sought  to  attach, 
cannot  avail,  when  such  otlicers  are  well 
known  to  the  court,  have  been  served  with 
a  copy  of  the  petition,  have  appeared  in 
their  oHicial  cajiacity  and  as  counsel  in  liti- 
gation connected  with  the  road,  and  when  a 
proper  order,  if  necessary,  may  be  made 
from  the  lecord.  American  Constr.  Co.  v. 
Jacksonville,  T.  6-  A'.  IV.  R.  Co.,  52  Fed. 
R'fi.  937. 

A  corporation  may  be  punished  for  its 
violation  of  an  injunction  order  if  its  chief 
officers  have  knowledge  of  the  issuance  of 
the  order  and  of  what  is  commanded  and 
forbidden  tliereby,  although  strict  service 
was  not  made  of  the  order.  Rocheste>\  H. 
»**  L.  R.  Co.  V.  AVw  York,  I..  E.  ^  \V.  R. 
Co.,  48  //««  (A'.  1'.)  190,  IS  ^V.  y.  S.  R.  686, 
14  C'/v.  yVo.  262,  Ai'iM.viNr.  Abcll  ?'.  New 
York,  L,  &  VV.  R.  Co,,  18  Wkly.  Pig.  554; 
alfii.ned  in  100  N.  Y.  634, 


12.  of  city    autlioiities.— The 

punishment  of  city  authorities  for  contempt 
in  disobeying  a  decree  of  court,  believing  it 
their  duty  to  do  so  under  resolutions  and 
ordinances  of  the  city,  will  be  merely  nom- 
inal, upun  condition  that  they  will  in  future 
comply  with  the  decree ;  but  they  will  be 
required  to  pay  costs.  JJes  Moittes  St.  R. 
Co.  V.  Des  Moines  B.  G.  St.  R.  Co.,  36  Am.  &* 
Eng.  R.  Cas.  132,  74  /owa  585,  38  A^.  IV. 
Rep.  496. 


CONTENTS. 

Of  baggage,  duty  of  passenger  to  disclose, 
see  Baogage,  88-90. 

—  call  for  election,  see  Municipal  and  Local 

Am.  116,  118. 

—  lost  election  returns,  proof  of,  see  Munici- 

pal AND  Local  Aid,  ltS4. 

—  parcels,  notice  of,  see  Expkess  Companies, 

27. 


CONTENTS  ANB  VALUE  UNKNOWN. 

Meaning  of,  in  bill  of  lading,  see    Carriage 
of  Mekchandise,  417. 


CONTINGENT  FEES. 
Agreements  for,  see  Attorneys,  13,  14. 


CONTINUANCE. 

Discretion  of  trial  court  as  to,  see  Appeal, 
EIC,  19. 

In  service  after  knowledge  of  fellow-ser- 
vant's incompetency,  see  Fellowskr- 
VANTS,  IV. 

Of  causes,  generally,  see  Trial,  20-20. 

—  fact,  presumption  of,  sec  Evidenck,  123. 

—  inquisitions  to  assess  land  damages,  see 

Eminent  Domain,  547. 

—  journey   after  leaving  train,  right  of,  sec 

Tickets  and  Fares,  4<t. 

—  nuisances,  sec  Niisance,  12,  13. 

—  old   corporations  under  new  names,  see 

Consolidation,  iiti. 

—  suits  which  would  otherwise  abate,  see 

Aiiatement,  14-17. 

CONTRACT  LABOR  LAW. 

1.  What  In  a  violation  of  the  law. 

— The  alien  contract  labor  law  (Act  of 
Cong,,  Feb,  26,  1885,  §  3)  is  not  violated  by 
n  railroad  company  knowingly  employing 
in  New  York  a  person  who  resides  in  Can- 
ada and  comes  daily  to  his  work  at  the 
company's   office    in    New  York.     Unittd 
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CONTRACT  LABOR  LAW,  2.— CONTRACTS. 
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Stales  V.  Michigan  C.  li.  Co.,  53  Avi.&'Ettg, 
R.  Cas.  28,  48  Fdd.  Rep.  365. 

2.  Action  to  recover  penalty — 
Coniitlaiiit. — In  an  action  at  law  by  the 
United  States  to  recover  the  penalty  for  a 
violation  of  the  contract  labor  law  (Act  of 
Cong.,  Feb.  26,  1885),  a  complaint  alleging 
that  defendant  olfeved  to  one  of  its  em- 
ployes in  Canada  to  continue  his  employ- 
ment if  he  would  come  to  the  United 
States,  and  that  in  consideration  of  such 
promise,  and  in  pursuance  of  such  agree- 
ment, he  did  come  to  the  United  States 
and  work  for  the  defendant,  is  sufficient  to 
show  the  acceptance  of  the  offer  in  Canada, 
under  the  Montana  rule  that  pleadings 
shall  be  liberally  construed  with  a  view  to 
substantial  justice.  (Comp.  St.  Mont.,  div. 
I,  §  100.)  United  States  v.  Great  Falls  &* 
C.  R.  Co.,  S3  Fed.  Rep.  77. 


CONTRACTORS. 

Admissions  by,  as  evidence,  see  Evidence, 

Assignee   of,    when    entitled    to   lien,    see 

LiKNS,  20. 

Bond  of,  see  Construction  of  Railways,  30, 
fl4,  77. 

Breach  of  contract  by,  remedy  of  subcon- 
tractor for,  see  Construction  of  Rail- 
ways, 7«,  81,  82. 

Independent,  liability  for  acts  of,  and  of  ser- 
vants of,  see  Cakriack.  ok  Passknokrs, 
130;  Indei'endicnt  Contractors,  O- 
28. 

—  personal  injuries  to  servants  of,  see  Inde- 

I'ENDENT  CoNTRACTOKS,  27. 

Liability  for  negligence  of,  sec  Construc- 
tion OK  Railways,  14. 

—  of  company  to  laborers  employed  by,  see 

CoNsi  RucrioN  OK  Railways,  88-1)8. 
Negligence  of,   as  to  station   grounds,  see 

•Si  ATKINS  AND  OkPOIS,  1)5. 

Officers  r.nd  stockholders  as,  see  Constkuc- 

HON  OK  Railways,  18. 
Right  of,  to  keep  back  estimates,  sec  Con- 

SIRIICTION  OK  RmI.WAYS,  8.*l. 

share  in  land  damages,  see  Eminent 

Domain,  44(1. 
When  may  claim  a  iien,see  Liens,  17« 


CONTRACTS. 
Action  agalnit  carrier  for  breach  of,  when 

barred,  sec  Limitaiions  ok  Aciions,  iiU. 
—  for  breach  of,  in  expelling  passenger,  see 

Ejection  of  Passknoeks,  71. 


death  caused  by  breach  of,  see  Death 

BY  Wrongful  Act,  4. 
Admissibility    in    evidence,    see    Death    by 

Wrongful  Act,  241>. 

—  of  evidence  in  actions  on,  see  also  Evi- 

rknce,  1-25. 

As  to  erection  of  gates  at  farm  crossings,  see 
Animals,  Injuries  to.  175. 

Between  carriers  and  elevators,  see  Eleva- 
tors, lO. 

—  companies    for   crossing   of  tracks,    see 

Crossing  of  Railroads,  2,  3. 

—  company  and  its  president,  see  President, 

8. 

landowner    respecting    fences,    see 

Animals,  Injuries  to,  88,  81);  Fences, 
37-^42. 

—  connecting  carriers    do  not  affect  third 

persons,  see  Carriage  of  Merchandise, 
553. 
interpretation  and  effect  of,  see  Car- 
riage of  P  issENGERS,  517-511)  ;  Con- 
necting Lt.jes,  4,  5. 

—  governmrAit    and    subsidized    roads,    see 

Land  Grant  Railroads,  1. 

—  railway  companies  and  construction  com- 

panies, see  Construction  of  Railways, 
124. 

—  telegraph  companies  and    railway  com- ' 

panies,  see  Telegraph  Lines,  3-0. 

Bills  of  lading  considered  as,  see  Bills  of 
Lading,  24-55. 

Breach  of,  by  contractor,  remedy  of  subcon- 
tractor for,  see  Construction  of  Rail- 
ways, 81. 

Burden  of  proof  in  action  for  breach  of,  by 
carrier,  see  Pleading,  1 11),  120. 

By  agents  as  to  location  of  depots,  see 
Agency,  47. 

for      construction     of     railways,     see 

Agency,  41),  50. 

to  build  gates  or  crossings,  see  Agency, 

48. 
-  city,  to  exempt  from  taxation,  see  Muni- 
cipal Corporaiions,  5. 

—  company  to  pay  interest  to  subscriber  to 

stock,  see  SuiisnuPTioNs  to  Stuck,  1. 

—  shipper's  agent  for  limitation  of  liability, 

see  Carriage  "K  Merchandise,  081). 

Cancellation  of,  see  Ei.iuity,  12. 

Charter  fixing  tolls,  how  far  a  contract,  see 
Charges,  4. 

Construction  of,  as  between  shipper  and  car- 
rier, see  Carriage  OK  Merchandise,  402. 

Construing  two  contracts  together,  see  Con- 
sTRUiTioN  OF  Railways,  22. 

Contractual  obligation  of  states,  see  States, 
2. 

Covenants  in,  see  Covenants. 

Effect  of  shipper's  failure  to  read,  seeLiMiTA- 

nuN  OF  LlAlllLITV,  8. 
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Effect  of  war  on  validity  of,  see  War,  f>. 

Express,  giving  right  to  stop  over,  see  Tick- 
ets AND  Fares,  48. 

For  absolute  exemption  from  liability,  valid- 
ity of,  see  Carriage  of  Merchandise, 
«78. 

—  board  of  injured  employes  made  by  station 

agents,  see  Station  Agents,  7. 

laborers  and  others  made  by  agents, 

see  Agency,  O  1 ,  (ili. 

—  carrying  the  mails,  see  Carriage  of  Mails, 

.'{,  4. 

—  express  facilities,  specific  performance  of, 

see  Express  Companies,  lO. 

—  government  supplies,  see  Claims  against 

United  States,  1-12. 

—  joint  use  of  depots,  see  Union  Depoi  Com- 

PANIES,  5. 

right  of  way,  see  Right  of  Way, 

25,  2(i. 

—  municipal  aid,  when  ultra  vires,  see  Muni- 

cipal AND  Local  Aid,  185. 

—  passage  of  boats  on  canals,  see  Canals,  2. 

—  personal  services,   when  specifically  en- 

forced, see  Specific  Performance,  U). 

—  railway  construction,  see    Construction 

of  Railways,  15-08. 

—  reorganization,   power    to    issue    bonds 

under,  see  Bonds,  5. 

—  repairs  of  cars,  made  by  station  agents, 

see  Station  Agents,  O. 

—  right  of  way,  constructing  road  under,  see 

Ejectment,  7. 

upon  conditions,  see  Eminent  Do- 

main,  311-213. 

—  shipment  of  freight  made  by  agents,  see 

Agency,  52-5U. 

live    stock,   see  Carriage    of   Live 

Stock,  «0-100. 

—  supplies  to  persons  constructing  road,  see 

Agency,  50. 

—  through  carriage,   power    to    make,  see 

Carriage  of  Merchandise,  502.  5Uil- 

»oi. 

—  transportation,  power  ol  station  agent  to 

bind  company  by,  see  Station  Agents,  S. 

—  work,  services,  etc.,  complaint  in  action 

on,  see  Pi.EAitiNt;,  14. 

Ignorance  of  party  to,  as  to  contents  of,  sec 
Carkiagk  of  Live  Stock,  05. 

Implied,  see  Conspruction  of  Railways,  20. 

In  writing,  effect  of,  as  evidence,  see  Evi- 
dence, 254. 

Inviolability  of,  see  Charters,  ]  7-50. 

Liability  of  company  where  duty  to  fence  is 
imposed  by,  sec  Animals,  Injuries  to, 
138,  mo  ;  Fences,  37-42. 

initial  carrier  under  special,  sec  Car- 
kiagk OF  Merchandise,  578. 

Limiting  liability,  see  Carriage  of  Live 
Stuck,  08-100;  Carriage uf  Merchan- 


dise, 430-490 ;  Carriage  of  Passen- 
gers, 330-341 ;  Express  Companies, 
00-74;  Limitation  of  Liarilitv. 

for  baggage,  see  Baggage,  103. 

injuries  to  employes,  see  EMPLOYfes, 

Injuries  to,  I. 

negligence,  see  Carriage  of  Mer- 
chandise, 453-473,  <>77. 

made  by  shipper's  agent — ratification 

of,  see  Carriage  of  Merchandise,  441. 

Location  of  stations  as  affected  by,  see  also 
Stations  and  Depots,  33-4(>. 

Made  after  loss  do  not  limit  liability,  see 
Limitation  of  Liability,  lO. 

—  by  agent,  right  of  undisclosed  principal  to 

sue  on,  see  Carriage  of  Merchandise, 
700. 

—  on  Sunday,  validity  of,  see  Sunday,  1,  2. 
Measure  of  damages  in  actions  for  breach  of, 

see  also  Damages,  50-03. 

Merger  of,  in  judgment,  see  Judgment,  13. 

verbal  into  written,  see  Evidence,  180. 

Of  affreightment,  construction  of,  see  Car- 
riage OF  Merchandise,  400-418. 

—  agents,   principal    when     bound    by,    see 

Agency,  45-70. 

—  car  trust  associations,  see  Car  Trust  As- 

SOCIATIONS,    1,  2. 

—  drover  traveling  with  stock  to  assume  all 

risks,  seeCy^RRiAGE  OF  Live  Stock,  127» 
128. 

—  employment,  generally,  see  Employes,  1. 

—  employment   of   physicians,  see  Medical 

Services,  2. 

—  ferriage,  see  Ferries,  7. 

—  municipal   subscription,   validity  of,    see 

Municipal  and  Local  Aid,  180. 

—  owner  to  feed  and  water  stock,  see  Car- 

riage of  Live  StocK;  31. 

—  partnership,  validity  of,  see  Partnership, 

2. 

—  shipment,  when  rights  of  the  parties  are 

determined  by,  see  Carriage  of  Merchan- 
dise, 400. 

—  subscription,  conditions  form  part  of,  see 

Municipal  and  Local  Aid,  231. 

in  aid,  rescission  of,  sec  Municipal  and 

Local  Aid,  202. 

—  subscriptions  to  stock,  see  Suiiscriptions 

TO  Stock,  I. 

—  through  carriage,  what  are,  and  how  made, 

see  Carriage  op  Merchandise,  002- 
014. 

Oral  stipulations  to  vary,  see  Eminent  Do- 
main, 225. 

Passage  tickets  are  not,  see  Tickeis  and 
Fares,  1, 

Performance  of,  see  also  Stations  and  De- 
pots, 41. 

Pooling  contracts,  see  also  Interstate  Com- 
merce, 145,  140. 
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Power  of  foreign  corporations  to  make,  see 

FoRKiGN  Corporations,  13,  13. 
initial  carrier  to  make   through    con 

tract,  see  Carriage  of  Passengers,  505- 

507. 
married  women  to  make,  see  Husband 

AND  Wife,  0-8. 
public  agents  to    make,   see    Agency, 

117. 
Privity  of,  to  give  right  of  stoppage  in  tran- 
situ,   see    Carriage    of    Merchandise, 

4{>5. 
what  necessary  to  hold   final  carrier, 

see  Carriage  ok  Merchandise,  048. 
Proof  of  performance  of,  see  Evidence,  24. 
Ratification  of,  see  Claims  against  United 

States,  3. 
Reformation  of,  see  Equity,  21. 
Right  of  subrogation  by,  see  SunROGATioN,  1. 
Secondary  evidence  of,  sec  Evidence,  148. 
Signing  as  "agent  for"  principal,  see  Agency, 

25. 
Special,  limiting  liability,  see  Express  Com- 

I'ANIES,  70-74. 

—  required  to  r  ^ke  initial  carrier  liable  be- 

yond its   own  route,  see  Carriage   of 
Merchandise,  575. 

—  setting  out  in  pleading,  see  Carriage  of 

Merchandise.  720. 

—  under  English  Carriers'  Act,  see  Carriage 

OF  Merchandise,  522. 

—  when  may  be  implied,   see  Carriage  of 

Merchandise,  57U. 

Specific  performance  of,  see  Crossing  of  Rail- 
roads, 3. 

Statement  of  cause  of  action  in  actions  on, 
see  Pleading,  13. 

Sufficiency  of  evidence  in  actions  on,  gen- 
erally, see  Evidencf.,  275-278. 

Time,  when  of  the  essence  of,  see  Stations 
and  Depots,  30. 

To  allow  rebates  and  drawbacks,  see  Dis- 
crimination, 04-70. 

—  build  fences,  see  Fences,  37-42. 

or  restore  depot,  pleading  and  proof  as 

to,  see  Pleading,  07. 

—  carry  as  much  grain  as  shipper  "may  de- 

sire," validity  of,  jec  Carriage  of  Mer- 
chandise, 400. 

—  —  drover  with  cattle,  breach  of,  see  Car- 

riage of  Live  Stock,  121. 

—  —  evidence  to  establish,  see  Carriage  op 

Merchandise,  112. 

failure  to  deliver  makes  carrier  liable 

on,  see  Carriage  op  Merchandise,  305. 

—  —  passenger,    may    be   shown  by  parol, 

notwithstanding  ticket,  oee  Tickets  and 
Fares,  2. 

powers  and  duties  under,  see  Street 

Railways,  305-312. 


—  change  route,  validity  of,  see  Location  of 

ROITTE,  23. 

—  construct    cattle  -  guards,    see    Cattle- 

guards,  5. 
farm  crossing,  see  Farm  Crossings,  4. 

—  convey,  construction  of,  see  Vendor  and 

PUKCHASEK,    1. 

right  of  way,  by  and  against  whom  en- 
forceable, see  Eminent  Domain,  227  ; 
Right  of  Way,  7-iO. 

—  deliver  for  shipment,  breach  of,  see  Car- 

riage OF  Merchandise,  71. 
goods  at  specified  time,  see  Carriage  of 

Merchandise,  133,  413. 
stock  at  stock  yards,  see  Stock  Yards, 

3,  O. 

—  execute  leases,  see  Leases,  etc.,  O,  30. 

—  furnish  cars,  made  by  station  agents,  see 

Station  Agents,  5. 

—  give  notice  of  arrival,  power  of  agents  to 

make,   see  Carriage    of    Merchandise, 
2.30. 

—  grant  righ      >f  way,  specific  performance 

of,  see  Km,   knt  Domain,  220. 

—  keep  cars  in  repair,  time  to  sue  on,  see 

Limitations  of  Actions,  40. 

—  locate  station  at  particular  place,  sec  also 

Stations  and  Dei-ois,  33,  35,  44. 

—  pay  carrier's  charges,  sec  Charges,  1,  2. 
excessive  freight.efiect  of,  see  Charges, 

40. 

—  procure  and  convey  right    of    way,  see 

Right  of  Way,  I. 

—  sell  and  deliver,  action  for  breach  of,  see 

Sales,  15,  lO. 
railroads,  see  Sales  of  Railroads,  7. 

—  stop  trains  for  refreshments,  see  Refresh- 

ment Rooms,  2. 

—  store  goods,  made  by  agents,  see  Agency, 

57. 

—  subscribe  for  stock,  when  specifically  en- 

forced, see  Specific  Performance  1  1. 

in  addition  to  aid  voted,  see  MuNicr  . 

AND  Local  Aid,  11)7. 

—  take  stock  in  payment,  see  Construction 

OF  Railways,  25. 

Unconscionable,  not  enforced,  see  Equity, 
20. 

Validity  of,  between  parallel  roads,  see  Par- 
allel AND  Competing  Lines,  5. 

-—  statute  of  frauds,  see  Stations  and  De- 
pots, ,37. 

Waiver  of  breach  of,  see  Carriage  of  Mer- 
chandise, 41 0. 

What  actions  are  founded  on,  see  Actions,  8. 

—  may  be  specifically  enforced,  see  Specific 

Performanck,  2-20. 
When  champertous,  see  Champeriy,    1,2. 

—  controlled  by  custom,  sec  Cub i cm,  etc.,  O, 

—  create  estoppels,  see  Estoppel,  33. 
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When  ultra  vires,  see  Ult^a  Vires,  II.-IV. 

—  usurious,  sec  Usury,  1. 

—  void,  as  against   public   policy,    see   also 

Tici.r.URArii  Links,  5,  <>. 
With  abutting  owner  to  construct  bridge, 
see  Hrtii(!ES,  etc.,  lO. 

—  landovrners  as  to  change  of    route,  see 

Location  ok  Route,  11). 

—  owner,  for  right   of  way,  as  a  defense  in 

ejectment,  see  Eminent  Domain,  1021. 

necessity  of,  to  entitle  claimant  to  lien, 

sec  Liens,  tSl-  40. 

—  passengers,  breach  of,  pleading  and  proof 

as  to,  see  Pl.EAUINC,  J>8. 

—  rival  elevator,  delivery  by  carrier  in  cases 

of,  see  Ei.evaiors,  8. 

—  warehousemen,  nature  of,  see  V/arehouse- 

MEN,   1. 
Written,  oral  evidence  to  vary,  see  Carriage 
of  Merchandise,  401 ;  Evihence,  178- 
1J>0. 

I.  THE  POWER  TO  CONTRACT i88 

II.  COMMON  LAW  REQUISITES 192 

III.  REQUIREMENTS  OF  THE  STATUTE 

OF  FRAUDS 197 

IV.  CONSTRUCTION      AND      EFFECT  ; 

CONDITIONS 201 

1.  J/oiv  Cotutrtied,  Generally..  201 

2.  Interpretation  of  Particular 

Words  and  Phrases 204 

3.  Conditions 206 

V.  VALIDITY 209 

1.  In  General. 209 

2.  Ilhxal  Contracts 210 

VI.  PERFORMANCE:  BREACH 221 

VIL  MODIFICATION;   RESCISSION 225 

1 .  Modification 225 

2.  Rescission 226 

VIII.  LAW  OF  PLACE 228 

IX.  ACTIONS    FOR    BREACH    OF  CON- 
TRACT    229 

X.  PARTICULAR  CONTRACTS 235 

I.  THE  POWER  TO  CONTRACT.* 

1.  Ill  (jfciicrul.— The  contract  of  a  cor- 
poration is  pii'sumcd  to  be  infra  vires  until 
the  contrary  is  nnirle  to  appear.  Southern 
Exp.  Co.  V.  Western  N.  C.  A'.  Co.,  99  U.  S. 
191. 

While  corporations  have  no  powers  ex- 
cept those  specifically  frrantcd,  or  sucli  as 
arc  necessary  for  carrying  into  elTect  tlie 
powers  expressly  granted,  yet  the  presump- 
tion of  law  arisinjj  in  favor  of  their  con- 

*  See  also  Corporations,  7-13  ;  Ultra 
Vires. 


tracts  is  always  in  favor  of  their  validity; 
or,  in  other  words,  it  will  be  presumed  that 
the  debt  was  due  or  the  obligation  or  other 
consideration  was  given  in  the  lawful  course 
of  business,  until  the  contrary  is  shown. 
The  presumption,  however,  only  arises  in 
cases  where  it  appears  the  corporation  is 
empowered  to  contract  under  the  authority 
of  its  charter  or  the  laws  of  the  state. 
Toppan  V.  C/e7u-land,  C.  &^  C.  A\  Co.,  1  Flipp. 
{U.  S.)  74.  ElUrman  v.  Chicago  J.  R.  Sr* 
U.  S.  Co.,  49  N.  J.  Eq.  217,  23  At  I.  Rep.  287. 
A  chartered  railroad  company  may  con- 
tract jointly  with  individuals  in  settlement 
of  litigation  to  which  it  is  a  party,  and  bind 
itself  jointly  with  t^  n  to  construct,  keep 
up,  and  perpetual  j  maintain  stoci<-gaps 
and  road  crossings  across  the  track  of  the 
company  upon  the  premises  involved  in  the 
litigation,  Chattanooga,  R.  &*  C.  R.  Co.  v. 
Davis,  89  Ga.  708,  1 5  S.  E.  Rep.  626, 

A  declaration  alleging  such  joint  contract 
and  a  breach  thereof  is,  after  all  the  defend- 
ants except  the  railroad  company  iiave  been 
stricken,  to  be  read  as  if  it  alleged  a  sev- 
eral contract  by  the  company  alone,  and 
may  then  be  amended  by  averring  that  the 
agreement  was  embraced  in  a  deed  of  con- 
veyai.ce  made  by  the  plaintiff  to  the  com- 
pany, by  which  the  right  of  way  through 
the  premises  was  conveyed,  and  under 
which  the  company  built  its  niilroad 
through  the  premises,  and  has  since  main- 
tained and  operated  the  same.  Chattanooga, 
R.  <&-  C.  R.  Co.  V.  Davis,  89  Ga.  708,  15  .V. 
E.  Rep.  626. 

While  it  is  true  that  railway  corporations 
can  only  make  such  contracts  as  the  legis- 
lature may  authorize,  yet  when  made  within 
their  powers,  tiieir  contracts,  in  legal  eflcct, 
are  the  same  as  like  contracts  made  by 
natural  persons  under  similar  circumstances. 
People  ex  rel.  v.  Louisville  Or'  N,  R.  Co.,  1 20 
III.  48,  10  A'.  E.  Rep.  657. 

^^'hile  corporations  jiossess  the  powers 
cxp.'essly  conferred  by  law,  and  such  im- 
plied powers  as  are  necessary  to  enable 
them  to  exercise  the  powers  expressly 
granted,  and  no  others,  yet,  although  there 
may  be  a  defect  of  power  in  a  corporation 
to  make  a  contract,  if  a  contract  made  by  it 
is  not  in  violation  of  its  charier  or  of  any 
statute,  and  the  corporation  has  by  its 
promise  induced  a  piirty  relying  upon  such 
promise,  and  in  execution  of  the  contract, 
to  expend  money  and  perform  his  part  of 
tl  e  contract,  the  corporation  is  liable.  Stat* 
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Board  of  Agriculture  v.  Citizens'  St.  R.  Co., 
47  Inci.  407. 

Corporations  may  contract,  under  their 
corporate  seal,  by  a  vote  of  the  directory 
entered  on  the  books  of  the  corporation,  or 
by  their  agents  acting  within  the  scope  of 
their  authority  ;  and  binding  contracts  may 
be  implied  from  their  corporate  acts  with- 
out either  a  vote,  deed,  or  writing.  Petrie 
V.  Wright,  \i,  Miss.b\T. 

Corporations,  like  individuals,  may  be 
bound  by  implied  contracts,  to  be  deduced 
by  inference  from  corporate  acts,  without 
either  remote  writing  or  deed;  but  this 
is  subject  to  the  qualification  that  the  act 
must  be  within  the  power  of  the  corporation 
and  the  scope  of  its  authority.  New  York 
&^  H.  R.  Co.  V.  Mayor,  etc.,  of  N.  K,  i  Hilt. 
{N.  K)  562. 

The  public  has  a  right  to  say  that  railroad 
companies  shall  not  be  permitted  to  make 
any  contract  wnich  would  prevent  them 
from  accommouating  the  public,  when  en- 
titled to  it,  in  tl  e  matter  of  transportation 
and  travel.  Piteoh  &*  A,  V.  R.  Co.  v.  Tay- 
lor, 6  Am,  &-»  Eng.  R.  Cas,  474,  6  Colo,  i, 
45  A/n.  Rep.  512.— Quoting  St.  Joseph  & 
D.  R.  Co.  %i.  Ryan,  11  Kan.  609. 

A  railway  company  has  no  power  to  con- 
tract to  pay  a  large  sum  of  money  to  a  per- 
son upon  the  understanding  that  he  shall 
not  oppose  the  passing  of  the  company's 
bill  in  parliament.  Preston  v.  Liverpool,  M. 
<S-  N.-upon-T.f.  R.  Co.,  5  H.  L.  Cas.  605,  2 
fur.  N.  S.  241,  25  L.f.  Ch.  421. 

An  action  may  be  maintained  against  a 
corporation  for  the  breach  of  a  covenant  to 
repay  money  borrowed  for  its  purposes,  al- 
though there  is  no  specif  c  statutory  pro- 
visions enabling  the  corporation  to  bind 
itself  by  such  covenant.  Eastern  Union  R. 
Co.  V.  Hart,  8  Ex.  116,  17  fur.  89,  22  L,  /. 
E.V.  20. 

The  primafacie  power  of  corporations 
to  contract  cannot  be  insisted  on  as  to 
matters  where,  from  the  nature  of  the  cor- 
porate body  or  the  object  of  its  incorpora- 
tion, it  is  expressly  or  impliedly  prohibited 
from  contracting.  Shrewsbury  v.  liirming- 
haiii  R.  Co.,  6  H.  L.  Cas.  113. 

2.  Contracts  made  prior  to  orf(aiil- 
zatloii.*— In  order  to  recover  agiiinst  a 
corporation  in  an  action  at  law  for  services 


*  Corporate  liability  (or  services  renilered 
prinr  to  corporate  existence,  see  note,  9  Am.  & 
Eno.  R.  Cas.  ^29. 


rendered  before  its  being,  plaintiff  must 
prove  either  an  express  promise  of  the  new 
company  or  that  the  contract  was  made 
with  persons  then  engaged  in  its  promoiioa 
and  taking  preliminary  steps  to  organiza- 
tion, and  was  made  on  behalf  of  the  new 
company  in  the  expectation  of  plaintiff,  and 
with  the  assurance  of  the  projectors,  that  it 
would  become  a  corporate  debt ;  and  that 
the  company  afterward  entered  upon  and 
enjoyed  the  benefit  of  the  contract,  and  by 
no  other  title  than  that  derived  through  it. 
Little  Rock  &>  Ft.  S.  R.  Co.  v.  Perry,  9  Am. 
&>  Eng.  R.  Cas.  610,  37  Ark.  164. — Review- 
ing Edwards  v.  Grand  Junction  R.  Co.,  i  M. 
&  C.  650 ;  Stanley  v.  Chester  &  B.  R.  Co.,  9 
Simons  264,  16  Eng.  Ch.  Rep.  264. — 
Quoted  in  Catlett  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  54  Am.  &  Eng.  R.  Cas.  113,  57  Ark. 
461,  21  S.  W.  Rep.  1062.— Atlanta  &^  W.  P. 
R.  Co.  v.  Hodnett,  36  Ga.  669. 

A  corporation  is  not  liable  under  a  con- 
tract for  services  rendered,  entered  into  be- 
tween a  third  party  and  a  promoter  of  the 
corporation,  unless  the  services  were  ren- 
dered for  the  benefit  of  the  corporation  and 
on  its  credit,  and  not  that  of  an  individual. 
Perr_,  v.  Little  Rock  &>  Ft.  S.  R.  Co.,  25 
Am.  (S>»  Eng.  R.  Cas.  44,  44  Ark.  383.— Ap- 
proved IN  Runt  V.  Herring,  21  N.  Y.  Supp. 
244. 

A  party  rendering  service  and  incurring 
expense  for  a  proposed  corporation  before 
its  organization,  may  recover  upon  an  ex- 
press promise  of  the  company  to  pay  for  the 
same  after  its  organization ;  yet  in  the  ab- 
sence of  such  express  promise,  no  promise 
to  pay  will  be  implied  from  the  fact  that 
the  company  accepts  the  benefn.  of  the 
same.  Rockford,  R.  /.  &^  St.  L.  R.  Co.  v. 
Sage,  63  ///.  328.— Quoting  Franklin  F. 
Ins.  Co.  V.  Hart,  31  Md.  59. — Followed  in 
Safety  Deposit  L.  Ins.  Co.  v.  Smith,  65  111, 

The  promoters  of  a  corporation  do  not 
represent  it  in  any  relation  of  agency,  and 
have  no  authority  t'j  enter  into  preliminary 
contracts  binding  .h(  corporation  when  it 
shall  come  into  exi  *tence ;  and  if  its  sanc- 
tion to  such  a  cont.act  is  obtained  by  the 
act  or  co-operation  of  a  director  who  has  a 
private  interest,  it  may  resist  an  action  for 
specific  performance,  at  least  in  a  case 
where  it  has  not  accepted  the  c^nsideratioll 
or  taken  the  benefit  of  the  contract.  Mun- 
son  V.  Syracuse,  (7.  &»  C.  R.  Co.,  29  Aw.  iS~" 
Et^.  R.  Cas.  377,  103  A^.  K.  58.  8  A'.  E.  Rep. 
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355.  7  X.  V.  S.  A'.  863.  Stanton  v.  Missouri 
Par.  A'.  Co.,  15  Civ.  Pro.  {^N.  Y.)  296,  2  N.  Y. 
Supp.  298. 

A  corporation  authorized  to  be  consti- 
tuted under  an  act  of  assembly  cannot  take 
a  bond,  payable  to  it,  until  tlie  prerequisites 
have  been  performed  to  give  it  corporate 
existence.  Wilmington  &^  J/.  R.  Co,  v. 
Wright,  5  Jones  {N.  Car.)  304. 

A  contract  by  tlie  projectors  of  a  railway 
company  witli  a  landowner,  by  which  he 
agreed  not  to  oppose  their  bill  in  parlia- 
ment, and  by  wliicli  the  projectors  agreed 
on  behalf  of  the  proposed  company  to  pay 
him  certain  sums  for  the  use  of  his  land, 
etc.,  was  conditional  upon  the  making  of 
the  railway  ;  and  the  company  being  unable 
to  raise  the  funds  necessary,  the  landowner 
could  not  recover  the  money  payable  under 
the  contract.  Preston  v.  Liverpool,  M.  &• 
N.-upon-T,  J.  R.  Co.,  zjur.  N.  S.  241,  25  Z. 
/.  C/i.  42 1,  5  //.  Z.  Cas.  605. 

Where  a  railway  company  contracts  to 
purchase  certain  premises  for  a  certain  sum 
payable  on  a  certain  day  after  the  company, 
on  obtaining  its  act,  shall  have  begun  to 
make  the  railway,  under  the  powers  of  such 
act,  and  the  company  obtains  its  act  under 
which  it  is  empowered  to  enter  upon  said 
premises  and  to  make  the  line,  but  never 
avails  itself  of  such  power  nor  commences 
making  the  railway,  the  landowner  cannot 
enforce  the  agreement,  it  being  conditional 
upon  the  company  obtaining  the  act  and 
beginning  to  make  the  railway.  Edinburgh, 
P.  (S-  D.  R.  Co.  V.  Philip,  2  Macq.  H.  Z. 
Cas.  514,  ijur.  N.  S.  249. 

Where  the  promoters  of  a  railway  com- 
pany agree  with  a  tenant  for  life  of  settled 
estates  to  pay  him  _£2o,ooo  for  obtaining  his 
support  to  a  sciicme,  and  this  agreement  is 
afterwards  adopted  by  the  provisional  com- 
mittee of  a  second  company  which  stands 
in  the  place  of  the  first,  the  contract  cannot 
be  enforced,  since  it  is  ultra  vires.  Shrcivs- 
bury  V.  North  Staffordshire  R,  Co.,  L.  R.  i 
I^g-  59J.  12  ///;•.  A'.  S.  63,  35  Z.  /.  Ch.  156,  14 
W.  R.  220,  13  Z.  T.  648. 

Charges  agaii-st  the  defendants,  an  incor- 
porated railroad  company,  for  services  ren- 
dered by  the  plaintiff  in  procuring  the 
passage  of  their  act  of  incorporation,  disal- 
lowed, the  services  appearing  to  have  been 
voluntarily  rendeied,and  there  having  been 
no  subsequent  promise  to  pay  them.  No 
previous  promise  could  be  implied  when, 
at  the  time  the  services  were  rendered,  the 


defendants  were  incapable  of  making  an 
express  contract.  Hall  v.  Vermont  Ss^  M. 
R. Co., 2S  F/. 401.— Distinguished  in  Low 
V.  Connecticut  &  P.  R.  R.  Co.,  46  N.  H.  284. 
Charges  for  services  of  the  plaintiff,  who 
was  one  of  the  corporators  named  in  the 
defendant's  act  of  incorporation,  in  procur- 
ing the  stock  subscriptions  necessary  for  a 
full  organization  of  the  company,  allowed, 
though  there  was  no  express  promise  for 
their  payment.  The  services  being  neces- 
sary, a  promise  for  their  payment  would  be 
implied,  //all  v.  Vermont  tS-»  M.  R.  Co.,  28 
Vt.  401. 

3.  Coiitract.s  made  by  officers  and 
agents.* — The  president  and  one  director 
of  a  railroad  employed  plaintiff  as  the  man- 
ager of  the  company's  road  at  a  fixed  salary, 
and  provided  tliat  he  was  not  to  be  removed 
except  for  a  good  and  sufficient  cause.  The 
president  and  director  constituted  the  ma- 
jority of  the  executive  committee  of  the 
road,  //eld,  that  such  officers  had  not  the 
power,  in  the  absence  of  authority  conferred 
by  a  by-law  or  a  vote  of  the  directors,  to 
make  such  a  contract  as  would  prevent 
the  removal  of  the  manager  afterward 
without  cause.  Queen  v.  Second  Ave.  A'.  Co., 
3  /.  6-  S.  (A'.  Y.)  154,  44  //ow.  /'r.  281. 

4.  Katifioatioii  and  its  effect. — 
A  contract  made  by  an  officer  of  a  corpo- 
ration, and  ratified  by  the  corporation,  be- 
comes the  contract  of  the  latter.  Grecnleaf 
V.  Norfolk  Southern  R.  Co.,  91  N.  Car.  33. 

A  corporation  has  power  when  fully  or- 
ganized to  ratify  a  contract  made  by  its  pro- 
motcis  before  its  organization,  when  it  is 
one  within  the  purpose  for  which  the  cor- 
poration was  organized,  and  appears  to  be  a 
reasonable  means  for  the  carrying  out  of 
those  purposes.  Stanton  v.  New  York  &*  E. 
R.  Co.,  47  Ant.  4&J  Eng.  R.  Cas.  390,  59  Conn. 
272,  22  Atl.  /vV/.  300.  Preston  v.  Liverpool, 
M.  6-  N.-ufion-  T.  J.  R.  Co.,  5  H.  Z.  Cas.  605, 
2/ur.N.  S.  241,  25  L.J.  Ch.  421. 

The  ratification  makes  the  contract  in  all 
respects  what  it  would  liave  been  if  the 
requisite  power  had  existed  when  it  was  en- 
tered into.  Stanton  v.  AW<'  York  &>  E.  /\'. 
Co.,  47  //w.  &•  /int,^.  R.  Cas.  390,  59  Conn. 
272,  22  Atl.  Rep.  300. 

The  promoters  of  a  corporation,  previous 
to  its  organization,  made  a  contract  with 


*  Liability  of  company  for  contracts  made  by 
president,  superintendent,  division  superintend- 
ent, and  K^neral  agents  or  manngers,  see  note, 
au  L,  R.  A.  69O. 
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the  plaintiff  for  the  purchase  by  him  of  a 
right  of  way  for  a  contemplated  railroad, 
and  after  the  organization  the  corporation 
ratified  the  contract.  After  the  plaintiff 
had  secured  the  right  of  way  for  several 
miles  the  directors  of  the  corporation,  in 
consequence  of  their  failure  to  get  authority 
to  build  a  necessary  bridge  across  a  naviga- 
ble river,  abandoned  the  enterprise  and  al- 
lowed the  corporate  powers  to  expire.  The 
plaintiff  was  to  have  been  paid  in  stock  of 
the  company  to  be  issued  by  the  directors. 
In  abandoning  the  enterprise  the  directors 
decided  to  issue  no  more  stock,  and  called 
in  what  had  been  issued.  In  a  suit  by  the 
plaintiff  to  recover  for  his  services  under 
the  contract — /w/d:  (i)  that  by  the  ratifica- 
tion of  the  contract  the  corporation  became 
bound  by  it,  and  that  the  plaintiff  was  en- 
titled to  recover  for  services  under  it  ren- 
dered prior  to  the  incorporation  ;  (2)  that 
it  was  no  defense  that  after  failing  to  get 
authority  to  build  the  bridge  it  was  imprac- 
ticable to  obtain  subscriptions  to  the  stock, 
or  to  raise  money  v  1  build  the  road ;  (3) 
that  it  did  not  affect  the  case  that  the  plain- 
tiff knew  that  the  success  of  the  enterprise 
depended  upon  getting  authority  to  build 
the  bridge ;  (4)  that  the  contract  being  in 
writing,  and  specially  exempting  the  plain- 
tiff, as  it  did,  from  all  duty  in  the  matter  of 
bridges  over  navigable  waters,  no  parol 
agreement  or  understanding  inconsistent 
with  it  could  be  shown.  Stanton  v.  Nnu 
York  &>  E.  A\  Co.,  47  Aw.&^  Kng.  R.  Cas. 
390,  59  Conn.  272,  22  At/.  Rep.  300. 

A  rolling-mill  company  contracted  to  sell 
a  railroad  company  certain  iron.  After  part 
had  been  delivered  the  latter  became  insol- 
vent, and  by  way  of  compromise  the  finan- 
cial agents  of  the  railroad  paid  a  balance  on 
the  iron  delivered,  on  condition  that  the 
rolling-mill  company  would  execute  a  re- 
lease as  to  further  deliveries.  The  release 
was  executed  by  the  president  and  super- 
intendent, who  seemed,  under  the  by-laws, 
to  have  the  power  to  do  so.  Held,  that  the 
release  was  valid  ;  but  if  it  was  otherwise,  a 
failure  of  the  board  of  directors  to  bring 
suit  for  six  months,  and  a  failure  to  formally 
disaffirm  the  act  for  two  years,  were  a  raii- 
fication  of  the  release.  Indianapolis  Rollinj,' 
Mill  Co,  v.  St.  Louis,  Ft.  S.  (^  l\\  R.  Co., 
120  U.  S.  256,  7  Sup.  Ct.  Rtp.  542.-  Fol- 
lowed IN  Augista,  T.  &  G,  R.  Co.  v.  Kittel, 
52  Fed.  Rep.  63,  2  U.  S.  App,  409,  2  C.  C. 
A.  615. 


5.  Contracts  bcyoucl  the  authority 
given  in  charter.— A  contract  made  by 
a  corporation  in  excess  of  its  powers  is  not 
enforceable  at  law  or  in  equity,  and  a  per- 
son entering  into  a  contract  with  a  corpora- 
tion is  bound  at  his  peril  to  take  notice  of 
the  legal  limits  of  its  capacity.  Memphis  G. 
&>  E.  Cj.  v.  Mem  phis  &!^  C.  R.  Co.,  30 .7  w.  &• 
Eng.  R.  Cas.  522,  85  Tenn.  703,  4  Am.  St. 
Rep.  798,  5  S.  IV.  Rep.  52. 

A  corporation  may  bind  itself  by  any  con- 
tract except  such  contracts  as  are  prohibited 
by  .he  statutes  creating  or  regulating  the 
coi'poration.  Scottish  N.  E.  R.  Co.  v.  Steiv- 
ard,  3  Macq.  H.  L.  Cas.  382. 

A  corporation  chartered  with  power  to 
build  a  railroad  from  one  point  tu  another, 
and  to  transport  passengers  and  freight,  lias 
no  authority  to  run  a  line  of  steamboats  in 
connection  with  the  road  ;  and  all  contracts 
beyond  the  authority  given  in  the  charter 
are  void.  Hoagland  v.  Hannibal  &*  St.  J. 
R.  Co.,  39  Mo.  45 1. -Followed  in  St. 
Joseph  V.  Saville,  39  Mo.  460. 

A  railroad  corporation  cannot  without 
special  legislation  contract  to  pay  interest 
on  stock  before  the  road  is  completed  or 
any  income  received ;  and  a  contract  to 
do  so  cannot  be  enforced  against  the  capital 
of  the  company.  Painesville  &•  H.  R,  Co, 
V.  A'ing,  17  Ohio  St.  534.— Reviewing  Water- 
man V.  Troy  &  G.  R.  Co.,  8  Gray  (Mass.) 

433- 

A  company  authorized  to  build  a  railroad, 
and  failing  to  obtain  means, contracted  with 
an  individual  to  build  a  railroad  solely  for 
ills  own  use  on  part  of  their  route.  Held, 
the  company  had  no  power  to  make  such 
contract,  and  the  individual  could  not  build 
such   road.     Ste-aart's   Appeal,   56  Pa.  St. 

4>3- 

A  bill  in  equity  was  brought  against  the 
individual  who  had  constructed  his  road 
under  the  contract,  to  restrain  him  from 
working  it,  and  to  remove  it,  the  company 
not  being  made  party.  Held,  that  the  bill 
would  lie  against  the  defendant  alone,  for 
creating  a  nuisance  to  plaintiff's  property. 
Stewart's  Appeal,  56  Pa.  St.  413. 

i\.  Verhjil  coiitrncts.— The  provision 
of  the  tliiid  section  of  the  Cal.  act  of  1861, 
that  no  contract  entered  into  by  a  railroad 
shall  be  binding  unless  made  in  writing,  re- 
lates only  to  executory  contracts;  verbal 
contracts  made  by  the  railroad  are  voidable 
only  so  long  as  unexecuted.  Pi.xley  v. 
Western    Par,    R.    Co.,   33   Cal.    183.— Ex- 
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rLAiNF.D  IN  Foulke  V.  San  Diego  «&  G.  S.  P. 
R.  Co.,  51  Cal.  365. 

Verbal  contracts  made  by  a  railroad, 
though  voidable  so  long  as  unexecuted,  are 
valid  and  binding  upon  the  company  when 
fully  performed  by  the  other  party.  Pixlcy 
V.  Wt's/cni  Pac.  A\  Co.,  33  Cal.  183. — QuOT- 
IX(;  Fister?/.  La  Rue,  15  Barb.  (N.  Y.)  323, 

A  railroad  incorporated  under  Cal.  act  of 
May  20,  1861,  may  contract  in  any  mode  it 
sees  fit,  except  so  far  as  it  is  provided  by  the 
3rd  section  of  such  act  that  no  contract  shall 
be  binding  upon  the  company  unless  made 
in  writing;  and  this  clause  is  no  interdic- 
tion to  making  a  contract  not  in  writing, 
which  it  may  perform  if  it  elects  to  do  so. 
Ptxhy  V.  Wester ?i  Pac.  A\  Co.,  33  Cal.  183. 

II.  COMMON  LAW  REQUISITES. 

7.  What  constitutes  a  contract. — 

A  proposition  made  by  some  corporate  act 
of  a  railroad  corporation  to  the  authorities 
of  a  municipal  corporation,  and  an  accept- 
ance of  the  terms  thereof  by  an  ordinance 
of  the  municipal  corporation,  constitute  a 
contract  between  them.  People  ex  rel.  v. 
Stip'rs  of  San  Francisco,  27  Cal.  655. 

8.  Assent. — (i)  Necessity. —  Agreements 
entered  into  by  one  railway  with  another, 
and  not  ratified  by  a  vote  of  the  majority  of 
stockholders,  as  prescribed  by  the  "railway 
act,"  are  voidable.  Great  Western  R.  Co. 
V.  Grand  Trunk  R.  Ct;.,  25  U.  C.  Q.  B.  yj. 

In  response  to  an  advertisement,  plaintiffs 
submitted  proposals  for  clearing  and  grad- 
ing a  railroad  between  specified  places. 
Subsequently  the  company's  directors  met, 
but  for  want  of  time  referred  the  proposals 
to  the  company's  superintendent  and  ex- 
ecutive committee  to  close  a  contract  with 
plaintiffs ;  but  it  did  not  appear  that  the 
committee  ever  acted.  Held,  not  sufficient 
to  sliow  a  contract  fordoing  the  work  ;  and 
the  individual  declarations  of  some  of  the 
company's  directors  were  not  competent 
evidence  to  establish  such  contract,  Soper 
v.  Buffalo  <Sr.»  R.  R.  Co.,  19  Barb.  {N.  V.) 
310. 

After  a  railroad  had  been  sold  at  fore- 
closure and  a  new  company  organized,  the 
purchaser  published  an  offer  to  exchange 
new  stock  for  all  old  stock  that  might  be 
deposited  before  a  certain  date  named. 
Plaintiff,  who  held  certain  old  stock  issued 
to  a  third  party,  but  which  purported  to 
have  a  transfer  indorsed  thereon,  offered  it, 
but  it  was  declined  on  the  ground  that  it 


was  not  good.  Nothing  further  was  done 
until  after  the  time  for  depositing  stock, 
when  plaintiff  sued  for  breach  of  contract. 
I/eld,  that  .the  action  was  not  maintainable, 
as  no  contract  had  been  completed.  Schore- 
stene  v.  Iselin,  23  N.  V.  Supp.  557,  69  Hun 
250. 

The  Great  Western  and  Grand  Trunk  R. 
Cos.  on  the  27th  of  February,  i860,  with  a 
view  to  avoid  competition,  entered  into  an 
agreement,  under  their  respective  corporate 
seals,  providing  for  the  same  rates  on 
through  traffic  to  be  charged  by  each,  for 
the  division  of  the  profits  from  such  traffic 
in  specified  proportions,  and  for  the  render- 
ing mutual  monthly  accounts,  etc.  To  a 
declaration  by  the  G.  W.  against  the  G.  T. 
on  the  common  counts,  defendants  pleaded 
this  agreement,  alleging  that  it  had  no*  been 
consented  to  by  two  thirds  of  the  share- 
holders of  either  company,  as  required  by 
the  statute,  and  that  the  moneys  sought  to 
be  recovered  by  the  plaintiffs  accrued  to 
them  only  under  such  agreement.  Held, 
on  demurrer,  a  good  defense,  for  that  the 
agreement  was  clearly  within  "  the  railway 
act,"  C.  S.  C.  c.  66,  §  131  (a  consolidation 
of  the  22  Vict.  c.  4  then  in  force),  which 
makes  such  consent  a  condition  precedent 
to  its  vitality.  Great  Western  R.  Co.  v. 
Grand  Trunk  R.  Co.,  24  U.  C.  Q.  B.  107. 

(2)  Sufficiency.  —  .\  clause  in  a  letter 
which,  with  others,  contains  all  the  stipula- 
tions of  a  completed  contract,  that  the 
writer  will  at  a  specified  time  come  and 
make  out  a  contract,  does  not  prevent  such 
letters  from  constituting  a  completed  con- 
tract, where  neither  party  contemplated  the 
insertion  in  a  formal  contract  of  any  stipula- 
tion not  substantially  contained  in  the  let- 
ters, and  did  not  believe  that  any  further 
writing  was  necessary  to  create  a  contract. 
Lawrence  v.  Milwaukee,  L.  S.  &»  W.  R.  Co., 
84  IVis.  427,  54  A^  IF.  Rep.  797. 

The  manufacturers  of  rails  quoted  prices 
to  a  railroad  on  lots  not  less  than  2000  tons. 
The  railroad  company  replied  ordering  only 
1200  tons  at  the  same  price  for  a  future  de- 
liwry.  This  offer  was  promptly  declined. 
Held.thatthe  negotiations  were  thus  ended, 
and  a  subsequent  acceptance  by  the  railroad 
of  the  oJer  was  not  binding.  Minneapolis 
&^  St.  L.  R.  Co.  V.  Columbus  Rolling  Mill 
Co.,  29  Am.  <S-  Eng.  R.  Cas.  583,  119  [/.  S. 
149,  7  Su/>.  Ct.  Rep.  168. 

When  applied  to  for  freight  rates  on  five 
hundred  bundles  of  laths,  a  railroad  agent 
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quoted  rates  based  upon  one  liundred 
bundles,  having  niisunderstood  the  parties 
as  to  the  amount  to  luj  shipped.  Held,  that 
tlierc  was  not  such  a  meeting  of  the  minds 
of  the  parties  as  to  form  a  contract,  so  as  to 
prevent  the  company  from  recovering  full 
rates.  Hartford  (S~»  N.  H.  R.  Co.  v.  Jack- 
son, 24  Conn.  514. 

On  April  23,  1867,  the  inhabitants  of 
Unity  voted  to  take  stock  in  the  plaintiff 
company,  provided  its  railroad  should  be 
located  through  the  town.  June  29,  186S, 
the  directors  so  established  the  line  of  the 
road  as  not  to  pass  through  that  town,  and 
March  15,  1869,  the  inhabitants  rescinded 
their  vote  to  take  the  stock.  Held,  that 
there  never  was  any  such  proposition  by 
one  party,  accepted  unconditionally  by  the 
other,  as  to  cons'.itute  a  completed  contract. 
Belfast  Qr'M.L.  R.  Co.  v.  Unity,  62  Me.  148. 

The  agent  of  a  railroad  compahy  wrote  a 
letter  offering  to  transport  railroad  iron  be- 
tween designated  points,  and  during  a 
specified  time,  at  a  fixed  rate  for  a  certain 
number  of  tons.  In  answer  to  this,  plain- 
tiff, who  had  iron  to  ship,  answered, accept- 
ing the  terms,  but  did  not  agree  to  deliver 
any  iron  for  shipment.  Held,  that  there 
was  not  a  completed  contract  so  as  to  bind 
the  company.  Chicago  <S-  G.  IV.  R.  Co.  v. 
Dane,  43  N.  Y.  240. — Distinguished  in 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Flannagan, 
113  Ind.  488 ;  Riggins  7/.  Missouri  River,  Ft. 
S.  &  G.  R.  Co.,  73  Mo.  598 ;  East  v.  Cayuga 
Lake  Ice  Line,  21  N.  Y.  Supp.  887.  Re- 
viewed IN  East  Line  &  R.  R.  R.  Co.  v. 
Scott,  38  Am.  &  Eng.  R.  Cas.  16,  72  Tex. 
70,  10  S.  W.  Rep.  298. 

Plaintiffs  wrote  defendants  offering  to 
lease  a  railroad  with  the  privilege  of  pur- 
chasing it,  the  rent  to  commence  April  i,  if 
plaintiffs  were  ready  to  give  possession,  the 
details  to  be  subsequently  arranged.  De- 
fendants answered  accepting,  the  lease  to 
be  perpetual  unless  terminated  by  purchase. 
On  April  i  plaintiffs  wrote,  offering  to  give 
possession,  and  that  rent  would  begin  from 
that  date.  Subsequently  the  lease  was  exe- 
cuted, with  a  provision  that  rent  begin  on 
May  I,  "but  without  prejudice  to  either 
party  as  to  the  question  of  rent  prior  to 
May  1st."  Held,  that  the  correspondence 
did  not  make  a  complete  contract,  and  that 
no  rent  could  be  recovered  for  the  month 
of  April.  Brown  v.  Neiu  York  C.  R.  Co., 
44  A'.  V.  79. 

A  railroad   company,  after  considerable 
3  D.  R.  D.— 13. 


negotiations,  wrote  to  plaintiffs  that  they 
would  sell  them  so  many  tons  of  old  iron, 
describing  it,  for  so  many  tons  of  new  rails 
in  payment.  Plaintiffs  answered,  acknowl- 
edging receipt  of  the  letter  "  containing  the 
terms  of  the  agreement  we  have  made  for 
the  sale  of"  steel  rails,  reciting  the  terms, 
but  describing  the  old  iron  as  of  a  better 
quality  than  that  described  in  the  company's 
letter.  Held,  no  completed  contract  that 
would  bind  the  company.  Bickford  v. 
Great  Western  R.  Co.,  28  U.  C.  C.  P.  516. 

9.  Coiisuleratioii.— (!)  In  general. — 
An  agreement  by  which  a  railroad  com- 
pany agrees  to  pay  a  sum  in  full  of  the  dam- 
age to  an  animal  injured  while  being  trans- 
ported over  its  line,  the  animal  thereafter 
to  become  the  property  of  the  company,  is 
founded  on  sufficient  consideration — viz., 
the  liability  of  the  company  in  damages 
and  the  transfer  of  the  plaintiff's  right  of 
property.  Chicago  &=  E.  I.  R.  Co.  v.  Kats- 
enbach,  38  Am.  &^  E^'g-  P-  Cas.  375,  118 
Ind.  1 74,  20  N.  E.  Rep.  709. 

Under  an  asserted  claim  for  damages,  un- 
liquidated in  amount,  resulting  from  the 
alleged  negligent  destruction  of  property, 
the  claim  being  made  in  good  faith  and 
upon  grounds  reasonably  inducing  the  be- 
lief that  it  is  enforceable,  an  agreement  on 
the  one  hand  to  pay  a  specified  sum,  less 
than  the  alleged  value  of  the  property,  and 
an  agreement  by  the  other  party  to  accept 
that  in  full  satisfaction,  constitute  a  valid 
contract.  Neibles  v.  Minneapolis  &>  St.  L. 
R.  Co.,  yj  Minn.  151,  33  A^.  IV.  Rep.  332. 

In  order  to  render  an  agreement  to  for- 
bear, and  the  forbearance  of  a  claim,  a  suf- 
ficient consideration  for  a  new  promise,  it 
is  essential  that  the  demand  forborne  should 
be  sustainable  at  law  cr  in  equity;  and  the 
consideration  will  fail  if  the  demand  is  with- 
out foundation.  So  where  one  subscribes 
to  railroad  stock  and  subsequently  gives 
his  note  for  the  amount,  in  consideratinn 
that  the  c<jmpany  extend  the  time  of  pay- 
ment, the  note  is  not  collectible  unless  the 
original  subscripiion  was  Oregon  dr'  C.  R. 
Co.  V.  Potter,  5  Ore^.  228. 

Where  a  railroad  company  has  contracted 
to  build  a  switch  at  plaintiff's  mill,  a  prom- 
ise by  the  company  to  stop  a  train  twice  a 
week  at  the  mill,  in  consideration  that 
plaintiff  will  waive  the  buildin-r  of  the 
switch,  is  nudum  pactum,  where  it  is  ex- 
pressly understood  that  plaintiff  does  not 
waive  the  building  of  the  switch.     Lydick 
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V.  Baltimore  &*  O.  J\.  Co.,  1 1  Am.  &•  Eng. 
R.  Las.  336,  17  ;/'.   Va.  427. 

(2}  Illustrations. — A  subscription  to  stock 
of  a  railway,  made  in  consideration  that  the 
railroad  be  constructed  to  L.  by  July  i, 
contained  on  its  back  an  itidorsenient :  "  I 
hercljy  agree  to  extend  the  time  of  com- 
pleting the  within  road  to  L.  to  Scjjt.  i,  and 
this  note  shall  have  the  same  value  as  if  the 
road  is  C(jmj)leted  by  July  i."  Held,  that 
the  indorsement  created  a  new  contract, 
diflering  on!y  from  tlic  original  as  to  the 
lime  of  performance,  and  was  based  upon  a 
good  and  valid  consideration.  Jitirliitgton 
&•  M.  R.  R.  Co.  V.  J'iiiiuy,  38  Iowa  255. 

It  was  a  condition  of  the  settlement  of  a 
dispute  between  a  railroad  and  a  county 
tliat  the  railroad  company  should  construct 
its  road  through  M.  county  and  should 
locate  a  station  at  G.  I3y  the  act  of  con- 
gress conferring  a  grant  of  ^and  upon  the 
company,  it  was  required  to  extend  its  line 
to  a  point  on  the  Missouri  river  near  the 
mouth  of  the  Platte  river,  and  this  point 
would  necessarily  be  in  M.  county.  Held, 
that  the  company  was  not  bound  by  the  act 
of  congress  to  run  its  line  by  the  way  of  G. 
or  locate  a  station  there,  and  an  agreement 
to  do  so  constituted  a  valid  consideration 
for  the  agreement  to  compromise.  Mills 
County  V.  Burlington  Sv  M.  R.  R.  Co. , 47  Iowa 
66.— QuuTKU  IN  JefTerson  County  v.  Bur- 
lington &  M.  R.  R.  Co.,  66  Iowa  385. 

The  running  of  "  scare  lines  "  by' the  rail- 
load  company  would  not  constitute  fraud 
invalidating  the  settlement,  in  the  absence 
of  proof  that  the  lines  were  run  where  the 
company  had  not  a  legal  right  to  locate  its 
line.  Mills  County  v.  Burlington  &•  M  R. 
R.  Co.,  47  Io7c'a  66. 

On  April  i,  1870,  the  Missouri  River,  Ft. 
S.  &  G.  R.  Co.  was  building  a  railroad 
toward  Baxter  Springs,  but  the  said  com- 
pany could  not  conveniently  build  it  to 
Baxter  Springs  without  crossing  a  certain 
quarter-section  of  land  owned  by  the  rail- 
road company,  but  m  the  possession  of  L., 
who  was  a  mere  trespasser  thereon.  L.  op- 
posed the  building  of  the  road,  and  threat- 
ened violence  and  legal  proceedings  if  any 
attempt  should  be  made  to  build  the  road 
across  said  land.  The  defendants  were 
citizens  of  Baxter  Springs,  and  were  very 
desirous  of  having  the  road  built  without 
delay,  and  knowing  of  said  threats  of  vio- 
lence made  by  L.,  anil  for  the  pur|)ose  of 
preventing   L.  from    putting  such  threats 


into  execution,  they  entered  into  the  fol- 
lowing contract,  to  wit :  "  That  in  con- 
sideration of  one  dollar  this  day  paid  to 
(the  defendant)  said  parties  of  the  second 
part,  by  (L.)  said  first  party!  and  in  further 
consideration  that  the  said  party  of  the  first 
part  will  permit  the  Missouri  River,  Fort 
Scott  and  Gulf  railroad  co'npany  to  build  and 
complete  said  railroad  through  "said  land 
"  without  any  hindrance  or  obstruction 
whatever,  the  said  parties  of  the  second 
part  hereby  agree  to  jjay  to  the  said  party  of 
the  first  part  forthwith,  on  demand,  all 
damages  which  the  commissioners  of  Cher- 
okee county  may  assess  to  be  done  to  said 
land  by  the  building  of  said  railroad 
through  said  premises,  without  any  appeal 
whatever."  The  railroad  company  then 
built  its  road  across  said  land  and  to  Bax- 
ter Springs  without  any  further  opposition 
from  L.  Said  commissioners  then  assessed 
the  damage  done  the  land  at  $650.40.  The 
defendants  then  paid  $140  thereof,  and  the 
balance  still  remains  unpaid.  L.  then  sued 
the  defendants  for  the  balance,  and  the  de- 
fendants set  up  the  defense  that  there  was 
no  sufficient  consideration  for  their  agree- 
ment. Held,  that  the  desistance  of  L.  from 
further  opposition  to  the  building  of  said 
road  across  said  land  was  not  a  sufficient 
consideration  for  the  defendant's  contract, 
for  the  reason  that  the  railroad  company 
had  an  undoubted  right  to  build  its  road 
across  its  own  land  without  any  person  pay- 
ing L.  therefor.  Botkin  v.  Livingston,  %\ 
Kan.  232. 

A  railroad  company  placed  certain  bonds 
in  trust  to  be  used  in  the  construction  of 
the  road.  The  trustees  delivered  a  portion 
of  them  to  the  president  of  the  company, 
to  be  delivered  to  certain  contractors  with 
whom  he  had  made  contracts.  After  he 
went  out  of  office  he  still  held  some  of  the 
bonds,  claiming  that  he  was  the  owner 
thereof,  having  received  them  from  the  con- 
tractors. It  appeared  that  the  president, 
secretary,  and  one  director  had  been  ap- 
pointed a  committee  to  award  contracts, 
and  the  president  held  the  bonds  under  an 
assignment  of  a  part  interest  in  the  con- 
tracts to  himself,  in  consideration  of  his  in- 
fluence and  that  of  the  secretary  in  procur- 
ing them.  Held,  that  such  influence  was  a 
void  and  illegal  consideration  for  such  as- 
signment. Flint  &•  P.  M.  R,  Co.  v.  Dewey, 
14  Mich.  477. 

Where    it  was  alleged   in   a  declaration 
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that  an  agreement  was  entered  into  between 
a  railroad  company  and  an  individual,  by 
which  the  latter  stipulated  that  if  the 
former  would  locate  their  road  and  termi- 
nate it  at  a  certain  place,  and  should  require 
certain  lands  in  the  vicinity  of  such  termi- 
nation for  the  purposes  of  the  road,  that  he 
would  pay  the  damages  wiiich  should  be 
appraised  to  the  owners  of  the  lands;  and 
the  plaintiffs  then  procccfled  to  aver  that 
the  agreement  being  so  made,  afterwards, 
to  wit:  on,  etc.,  at,  etc.,  in  consideration 
thereof,  and  that  the  plaintiffs  had  prom- 
isf'd  ',:  perform  on  tlieir  part,  the  defendant 
promised  to  perform  on  his  \ydn  -/le/tf,  ihat 
the  promise  of  the  individual  was  not  bind- 
ing, inasmuch  as  by  the  agreement  no  ob- 
ligation was  incurred  on  the  part  of  the 
company,  and  that  the  promise  of  the  com- 
pany, set  forth  as  made  subsequent  to  the 
agreement,  was  not  a  sullicient  considera- 
tion to  sustain  the  promise  of  the  defend- 
ant. U/ica  iSm  S.  R.  Co.  v.  Br  tucker /toff,  21 
Wend.  (N.   V.)  139. 

Where  the  charter  of  a  railway  company 
provided  that  its  road  should  nf)t  be  run  so 
near  an  existing  turnpike  as  to  injure  it, 
without  the  consent  of  the  turnpike  com- 
pany, the  consent  of  the  latter  company — 
the  road  being  actually  located  in  pursuance 
of  the  agreement — was  a  sufficier  considera- 
tion to  support  a  promise  by  tne  railway 
company  to  assign  stock  in  its  road  in  pay- 
ment therefor.  Bedford  County  v.  Nash- 
ville, C.  &^  St.  L.  R.  Co.,  22  Am.  &^  Eng.  R. 
Cas.  75,  14  Lea  {Tenn.)  525. 

10.  Mutuality.— The  opinion  of  one 
party  to  a  contract  of  carriage  as  to  the  lia- 
bility for  loss  or  delay  occurring  on  a  con- 
necting line,  such  opinion  not  being  known 
Ko  the  other  party,  does  not  afTect  the  legal 
construction  of  the  contract.  Savannah.  F. 
&^  \V.  R.  Co.  v.  Pritchard,  28  Am.  &>  Eng. 
R.  Cas.  57,  77  Ga.  412,  4  Am.  St.  Rep.  92,  i 
.S.  E.Rcp.  26  r. 

The  necessary  mutuality  was  wanting  to 
constitute  a  contract,  where  persons  in  pos- 
session of  certain  railroad  lands  had  never 
notified  the  railroad  of  their  acceptance  of 
its  offer  of  a  sale  of  the  same,  contained  in 
a  general  printed  circular.  Billings  v.  San- 
derson, 8  Mont.  201,  igPac.  Rep.  307. 

An  agreement  by  a  party  holding  a  judg- 
ment against  a  railway  company  to  assign 
such  judgment  in  consideration  of  an  agree- 
ment on  the  part  of  the  assignee  to  organ- 
ize a  new  railroad  corporation  and  to  give 


the  holder  of  the  judgment  "securities 
thereof,  and  a  contract  for  the  construction 
of  a  part  of  said  rond,"  is  too  uncertain, 
and  lacks  mutuality  to  such  an  extent  that  a 
court  of  equity  will  not  enforce  specific  per- 
formance thereof.  Ballot/  v.  A/arch, 43  Am. 
6^  /i;/l,^  R.  Cas.  yog,  133  Pa.  St.  64,  19  All. 

J^'-p.'yi 

When  stockholders  in  a  turnpike  com- 
pany assented  to  an  agreement  by  which 
they  vcre  to  receive  stock  in  the  railroad  in 
p.. \  nent  of  damagc:i  done  the  turni)ikc  by 
tilt:  railroad,  the  fact  that  they  were  not 
bound  1)\  t'le  terms  of  the  agreement  to 
accepi  it,  i.T  not  sullicient  to  support  the  de- 
fense of  want  of  mutuality.  Bedford  County 
V.  Nashville.  C.  &-  St.  L.  R.  Co.,  22  Am.  (S- 
En^.  R.  Cas.  75,  14  Lea  (Tenn.)  525. 

When  by  the  terms  of  a  compromise  the 
company  binds  itself  to  employ  the  plaintiff, 
and  it  is  optional  with  the  latter  to  serve, 
there  is  no  mutuality  of  contract  until  the 
plaintiff  exercises  the  right  to  fix  the  period 
for  which  he  will  serve ;  and  until  he  has 
done  so  there  is  no  breach  for  which  he 
can  maintain  an  action.  East  Linr  &*  R. 
R.  R.  Co.  V.  Scott,  38  Am.  &^  Eng.  R.  Cas. 
16,  72  Te.v.  70,  10  S.  W.  Rep.  99,  298.— Re- 
VIEWING  Chicago  &  G.  W.  R.  Co.  v.  Dane, 
43  N.  Y.  241. 

A  contract  by  which  a  person  agrees  to 
supply  a  railway  company  at  certain  prices 
with  such  quantities  of  iron  as  it  might 
order  from  time  to  time  during  a  limited 
period  is  not  void  for  want  of  mutuality, 
and  is  founded  upon  a  good  consideration. 
Great  Northern  R.  Co.  v.  Whitham,  43  Z. 
/.  C.  P.  I,  L.  R.  9  C.  P.  16. 

An  officer  of  a  railroad  contracted  to  sell 
a  lot  of  old  rails  at  so  much  per  ton.  After- 
ward there  was  some  difference  of  opinion 
as  to  what  should  constitute  a  ton.  The  com- 
pany claimed  2000  pounds  and  the  purchaser 
2240  pounds,  but  before  the  time  for  deliv- 
ery the  purchaser  was  notified  that  he 
could  have  the  iron  at  2240  pounds  per  ton. 
Held,  to  be  a  completed  contract  which 
bound  the  purchaser  to  receive  the  iron. 
Wheeler  v.  Nc^v  Brunswick  &^  C.  R.  Co.,  \  1 5 
U.  S.  29,  5  Sup.  Ct.  Rep.  1 06 1,  1 160. 

11.  Execution.— Where  the  articles  of 
association  of  a  car  trust  provide  that  in 
order  to  bind  the  company  all  contracts  for 
the  payment  of  money  shall  be  in  writing 
and  signed  by  at  least  three  of  the  man- 
agers, the  mere  acceptance  of  an  order  by 
the  company  to  pay  money  under  an  exist- 
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ing  contract  does  not  come  within  the 
above  provision  and  need  not  be  so  exe- 
cuted. French  Spiral  Spring  Co.  v.  New 
England  Car  Trust,  yi  Fed.  Rep.  44. 

In  the  absence  of  fraud  or  coercion  a 
party  who  can  read  and  write  is  presumed 
to  know  the  terms  of  a  contract  signed  by 
him,  and  if  he  does  not  it  is  his  own  fault, 
and  his  ignorance  will  not  avail  him.  So 
held,  where  a  party  who  was  a  bookkeeper 
tried  to  take  advantage  of  the  conditions  of 
a  receipt  given  for  goods  shipped  on  the 
ground  that  he  did  not  read  it.  Illinois  C. 
li.  Co.  v.  Jonte,  13  ///.  App.  424. 

Where  a  suit  is  brought  against  a  rail- 
road company  upon  contracts  signed  by 
two  persons  as  trustees  for  its  mortgage 
bondholders,  in  order  to  maintain  the  ac- 
tion and  recover  it  must  appear  that  the 
company  was  the  principal  and  that  the 
two  persons  signing  as  trustees  were  its 
agents  in  executing  the  contract,  or  that 
the  company  had  become  a  party  to  the 
contract  by  novation.  Chaffee  v.  Rutland 
R.  Co.,  4  Am.  &^  Eng.  R.  Cas,  212,  53  Vt, 

345- 

12.  Seal.*— (I)  Neressity.—1\\Ci  seal  of 

a  corporation   is  equally  appropriate  as  a 
means  of  evidencing  its  assent  to  be  bound 
by  a   simple  contract   or   by   a  specialty 
Central  Nat.  Bank  v.  Charlotte,  C.  &•  A.  R. 
Co.,  5  So.  Car.  1 56. 

An  agreement  between  a  railway  com- 
pany and  a  landowner  fixing  the  amount  to 
be  paid  as  compensation,  signed  by  the 
company's  agent  but  not  under  tha  seal  of 
the  company,  cannot  be  enforced  by  action. 
Reg.  V.  Bristol  (S*  E,  R.  Co.,  3  Railw.  Cas. 

Where  a  railway  company  contracts  for 
the  substitution  of  a  new  line  for  the  old 
one  and  for  the  maintenance  by  the  con- 
tractor of  all  the  works  for  two  months 
after  their  completion,  it  is  not  liable  to  be 
sued  in  respect  thereof  if  the  contract  was 
not  sealed,  such  case  not  falling  within  the 
excepted  cases  where  the  seal  may  be  dis- 
pensed with.  Diggle  v.  London  &>  B.  R. 
Co.,  6  Raihv.  Cas.  590,  5  Ex.  442,  14  Jur. 
937,  \<)  L. /.  Ex.  308.— Not  fom.owf.d  in 
Henderson  v.  Australian  R.  M.  S.  Nav.  Co., 
5  El.  &  Bl,  409,  24  L.  J.  y.  B.  322,  I  Jur.  N. 
S.  830. 

Where  a   railroad    company  contracted 

*  Contract  with  corpornie  seal  annexed,  see 
note,  16  Am.  &  Enu.  R.  Cas.  O17. 


under  seal  with  persons  to  construct  its 
road,  and  the  contractors  claimed  to  be 
released  by  a  subsequent  contract,  they 
must  show  that  the  release  was  also  under 
seal.  Port  Whitby  &*  P.  P.  R.  Co.  v.  Dmn- 
ble,  22  U.  C.  C.  P.  39, 

(2)  Authority  to  affix. — Where  the  con- 
tract of  a  corporation  purports  to  be  sealed 
with  its  corporate  seal,  and  it  is  proven  to 
be  signed  by  the  proper  agents  of  the  cor- 
poration, the  presumption  is  that  the  seal 
was  affixed  by  the  proper  authority,  and 
such  contract  will  be  held  valid  until  the 
contrary  is  shown.  Fidelity  I.,  T.  &•  S.  D. 
Co.  V.  Shenandoah  Valley  R.  Co.,  38  Am.  &* 
Eng.  R.  Cas.  S77>  32  W.  Va.  244,  9  5.  E. 
Rep.  180. 

The  presumption  of  authority  to  affix  the 
corporate  seal  to  a  contract  will  not  be 
overcome  by  the  mere  fact  that  no  vote  of 
the  directors  authorizing  it  is  shown.  Fi- 
delity I.,  T.  6~>  S.  D.  Co.  V.  Shenandoah 
Valley  R.  Co.,  38  Ajn.  (S-  Eng.  R.  Cas.  $77. 
32  IV.  Va.  244,  9  5.  E.  Rep.  180. 

If  the  seal  was  fraudulently  obtained  or 
the  officers  acted  without  authority,  either 
in  executing  the  contract  in  their  official 
capacity  or  in  affixing  the  seal,  it  is  with 
the  corporation  to  establish  those  facts, 
Jourdan  v.  Long  Island  R.  Co.,  115  A'.  Y. 
380,  22  N.E.  Rep.  153,  26  A^.  Y.  S.  R.  138; 
affirming  42  liitn  657,  6  A^.  Y.  S.  R.  89. 

A  contract  under  the  seal  of  a  company 
is  not  valid  unless  the  seal  was  affixed  by 
the  authority  of  the  directors,  meeting  to- 
gether as  a  board.  D'Arcy  v.  Tamar,  K. 
H.  &^  C.  R.  Co.,  ^  H.&^  C.  463,  14  IV.  R. 
968,  36  L.  J.  Ex.  37,  L.  R.  2  Ex.  158,  14  Z. 
T.  626. 

A  bond  is  not  binding  on  a  railway  com- 
pany by  whose  special  act  three  directors 
constitute  a  quorum,  where  the  secretary 
obtains  at  one  time  the  authority  of  two 
directors  to  seal  the  bond  and  at  another 
time  the  authority  of  another  director. 
D'Arcy  v.  Tamar,  K.  H.  &>  C.  R.  Co.,  4 
//.  &>  C.  463.  14  \V.  R.  968,  36  L.  J,  Ex.  37, 
L.  R.  2  Ex.  158,  14/,.  7^.626. 

(3)  What  is  a  sufficient  scaling.— Yi\tx&  is 
no  fixed  rule  as  to  the  part  of  the  instru- 
ment on  which  a  corporate  seal  shall  be 
affixed.  So  a  seal  at  the  left  of  the  signa- 
ture is  primafacie  evidence  of  validity, 
and  will  render  the  writing  a  specialty. 
Conine  v.  Junction  &»  B.  R,  Co.,  3  Houst, 
(Del.)  288. 

In  copying  into  the  transcript  of  a  record 
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an  appeal  bond  purporting  to  have  been 
executed  by  a  corporation,  the  corporate 
seal,  if  attached  thereto,  may  be  represented 
by  a  scrawl  ;  a  fac-simile  of  the  seal  or  de- 
vice cannot  be  made  in  the  copy.  Illinois 
C.  K.  Co.  V.  Johnson,  40  ///.  35. 

VVIiere  a  corporation  makes  a  contract 
through  an  agent,  who  puts  to  it  a  seal,  it 
becomes  by  law  tlie  deed  of  the  corpo- 
ration, though  it  was  not  their  com- 
mon seal.  Porter  v.  Androscoggin  &»  K.  R. 
Co.,  37  Me.  349. 

A  corporation  may  adopt  any  seal  they 
choose  for  the  time  being,  as  well  as  an  in- 
dividual. Miildlebitry  Bank  v.  Rutland  <S«» 
W.  R.  Co.,  30  Vt.  159. 

A  fac-simile  of  the  seal  of  a  corporation 
printed  upon  blank  forms  of  obligations 
prepared  to  be  executed  by  the  corporation 
at  the  same  time  when  the  blank  is  printed 
and  by  the  same  agency  is  not  a  seal  at 
common  law,  nor  will  such  forms  when 
executed  by  the  corporation  be  contracts 
under  seal,  although  their  language  calls  for 
a  seal.  Bates  v.  Boston  &*  N.  Y.  C.  R.  Co., 
lo  Allen  {Mass.)  251. 

Mass.  St.  of  1855,  ch.  223.  providing  that 
the  mere  impression  of  the  seal  of  corpora- 
tion upon  any  legal  instrument  executed  by 
such  corporation  shall  thenceforth  be  valid, 
is  not  retrospective  in  its  operation.  Bates 
V.  Boston  <S-  .^V.  Y.  C.  R.  Co..  10  Allen 
{Mass.)  251. 

An  im[)ression  of  the  seal  of  a  railroad 
corporation  stamped  upon  and  into  the  sub- 
stance of  the  |,ai)er  upon  which  ihe  instru- 
ment is  written,  which  is  designed  to  be 
sealed,  is  a  good  seal,  although  no  wax, 
wafer,  or  other  adhesive  substance  is  used. 
Hendcc  v.  Pinker  ton,  14  Allen  (A/ass.)  381. 
Alien  V.  Sullivan  R.  Co.,  32  jV.  H.  446. 

(4)  Proof  of  the  seal. — Tiie  official  signa- 
tures wnich  accompany  the  corporate  seal 
of  a  corporation  arc,  priina-fxcic,  the  sig- 
natures of  the  persons  holding  the  offices 
appearing  in  connection  with  their  names  ; 
and  the  seal,  so  attested,  proves  itself  as  the 
visible  act  of  the  corporation  md  not  of  an 
agent.  Foster  v.  Atlantic  &•  /'.  A'.  Co.,  3 
Mo.  App.  566. 

Where  the  question  vas  whether  or  not 
the  jiaper  declared  upon  bore  the  corporate 
seal  of  the  defendants  (an  incorporate  rail- 
road company),  evidence  was  admissible  to 
show  that,  in  a  former  suit,  the  defendants 
had  treated  and  relied  upon  the  instrument 
as  one  bearing  the  corporate  seal.    And  it 


was  admissible,  although  the  former  sUit 
was  not  between  the  same  parties,  and  al- 
thougli  the  former  suit  was  against  one  of 
the  three  corporations,  whicli  had  after- 
wards become  merged  into  one,  which  one 
was  the  present  defendant.  Philadelphia, 
lY.  &•  B.  R.  Co.  V.  Howard,  13  How.  {U. 
S.)  307.— yuoTED  IN  Scaggs  V.  Baltimore 
&  VV.  R.  Co.,  10  Md.  268. 

The  evidence  of  the  president  of  the 
company  to  show  that  there  was  an  under- 
standing between  himself  and  tlie  plaintiff 
that  another  person  should  also  sign  the 
paper  before  it  became  obligatory,  was  not 
admissible,  because  the  understanding  al- 
luded to  did  not  refer  to  the  time  when  the 
corporate  seal  was  affixed,  but  to  some  prior 
time.  Philadelphia,  IV.  &*  B.  R.  Co.  v. 
Howard,  13  How.  {U.  S.)  307. 

In  order  to  show  that  a  paper  in  question 
bore  the  seal  of  the  corporation,  it  was  ad- 
missible to  read  in  evidence  the  deposition 
of  the  deceased  oflicer  of  the  corporation 
who  iiad  affixed  the  seal,  and  which  deposi- 
tion had  been  taken  by  the  defendants  in  a 
former  suit.  Philadelphia,  IV.  &•  B.  R, 
Co.  V.  Howard,  13  How.  {U.  S.)  307. 

(5)  Enforcement  of  uttsealed  contracts  in 
equity. — Where  a  county  and  a  railroad 
company,  both  corporations,  enter  into  a 
written  contract,  a  ciiurt  of  equity  will  not 
declare  it  void  because  the  corporate  seals 
are  not  alfixed  ;  but  on  the  other  hand,  if 
such  seals  be  necessary  to  the  validity  of 
the  contract,  the  court  will  compel  them  to 
be  atfixi'd.  Missouri  River,  Ft.  S.  d^  G.  R. 
Co.  V.  Coin'rs  of  Miami  County,  12  Kan.  482. 

An  agreement  not  under  seal  for  a  sale  to 
a  railway  company,  for  the  purposes  of  a 
railway,  no  price  being  agreed  on  in  pursu- 
ance of  which  agreement  the  railway  com- 
pany was  allowed  to  take  and  did  take 
possession,  is  enforceable  in  equity.  Pater~ 
son  V.  Buffalo  &^  L.  H,  R.  Co.,  17  Grant's 
Ch.  {U.  C.)  521. 

III.    ^J^QUIREMENTS  OF  THE  STATUTE  OF 
FRAUDS. 

13.  N«'ces»lty  of  a  writing,  B'ou- 
erally.— Cal.  Act  of  1861,  concerning  rail- 
road corporations,  §  10,  providing  that  no 
contract  shall  be  binding  upon  the  company 
unless  made  in  writing,  is  limited  to  con- 
tracts wholly  executory ;  and  it  does  not 
shield  the  corporation  from  liability  on  a 
verbal  cxf^cutory  contract,  where  there  is 
an   implied   promise  lo  the  extent  of  the 
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benefits  it  has  received.  Foulke  v.  San 
Diego  &^  G.  S.  P.  A'.  Co.,  51  Ca/.  365,  1 1  Aw. 
Hy.  /iV/.  494.— Explaining  Pixleyv.  West- 
ern Pac.  R.  Co.,  33  Cal.  198. 

Plaintiff,  a  grocery  mercliant,  entered  into 
an  agreement  witii  a  section  foreman  wlio 
had  authority  from  tlio  railroad  company 
to  make  arrang-^ments  and  contracts  vvitli 
merchants  on  the  company's  account  for 
provisions,  and  a  boarding-house  keeper 
who  boarded  the  company's  section-hands, 
by  which  plaintiff  was  to  furnish  goods  to 
the  boarding-house  keeper,  but  the  bills 
were  to  be  made  out  in  plaintiff's  name  and 
sent  to  the  company,  and  the  check  for  the 
price  to  be  sent  to  him,  from  which  he 
would  deduct  the  amount  of  his  bill  and 
give  the  rest  to  the  boarding-house  keeper. 
Held,  that  this  arrangement  was  only  in  the 
nature  of  security  for  the  debt  of  the 
boarding-house  keeper,  and  did  not  make 
tlie  railroad  company  liable  as  upon  an 
original  contract.  Price  v.  Chicago,  J/.  iS-* 
St.  P.  E.  Co.,  40  Mo.  App.  189. 

14.  What  contracts  are  within  the 
statute,  generally.— The  promise  of  a 
railway  company  to  pay  out  of  what  it  may 
become  indebted  t  j  a  contractor  for  work 
on  its  road  the  sum  that  such  contractor 
may  owe  a  subcontractor  for  work  done,  is 
within  the  statute  of  frauds,  and  void,  if 
not  in  writing.     Laidhu  v.  Hatch,  75  ///.  11. 

An  oral  agreement  by  a  railroad  company 
to  take  all  the  wood  that  plaintiff  would 
put  out  during  the  season  is  within  that 
provision  of  the  statute  of  frauds  providing 
that  a  contract  for  the  sale  of  goods,  wares, 
or  mercliandise  to  the  amount  of  $30  or 
more  must  be  in  writing,  it  appearing  that 
the  amount  of  wood  put  out  was  above  that 
amount.  Edwards  v.  Grand  Trunk  R.  Co., 
54  Me.  105. 

A  contract  by  a  railroad  company  "  to 
take  all  the  wood  a  person  would  put  on 
the  line  of  their  road  during  the  season,  at 
the  same  price  they  had  paid  him  before 
for  wood,  or  more,  if  the  wood  was  better," 
is  within  the  statute.  In  order  to  take  the 
case  out  of  the  statute  there  must  be  not 
only  a  delivery  but  an  acceptance  of  the 
wood  furnished,  so  that  the  buyer  can  take 
no  exception  to  the  quantity  or  quality. 
Edwards  v.  Grand  Trunk  A\  Co.,  48  J\/e. 

379- 

W here,  by  the  contract,  the  wood  is  to  be 
"  meas'ired  and  inspected  the  next  spring," 
there  is  no  such  acceptance  as  will  take  the 


contract  out  of  the  statute,  if  there  had 
been  no  such  measuring  and  inspecting. 
Edwards  v.  Grand   Trunk  R.  Co.,  48  A/e. 

379- 

A  parol  contract  to  furnish  railroad  ties 
to  the  amount  of  $50  or  more  in  value  is  a 
contract  for  the  sale  of  goods  and  chattels 
within  tiie  statute  of  frauds.  Russell  v. 
Wisconsin,  "\f.  &*  J\  R.  Co.,  39  Minn.  145, 
39  .^V.   IV.  Rep.  302. 

An  oral  contract  granting  to  a  railroad 
company  the  right  to  lay  a  side-track  and 
to  take  loose  dirt  and  stone  from  lands  for 
a  number  of  years,  is  void  under  the  statute 
of  frauds,  but  as  a  license  will  justify  acts 
done  under  it.  Cayuga  R.  Co.  v.  Niles,  13 
Hun  (A'.  K)  170. — Applying  Pitkin  z/.  Long 
Island  R.  Co..  2  Barb.  Ch.  (N.  Y.)  221 ;  Day 
V.  New  York  C.  R.  Co.,  31  Barb.  (N.  Y.; 
548. 

15.  "What  contracts  are  not  within 
the  statute. — Plaintiff's  vendor  conveyed 
a  right  of  way  ever  lands  to  trustees  for  the 
benefit  of  a  railroad.  After  plaintiff  pur- 
chased the  land  he  sued  to  recover  the  land 
from  the  railroad,  claiming  that  there  had 
been  no  conveyance  to  it  from  the  trustees, 
or  if  there  had  been  any  conveyance  it  was 
not  in  writing.  //cA/,  that  a  formal  convey- 
ance by  the  trustees  was  not  necessary ;  but 
even  if  a  conveyance  had  been  made  not 
good  under  the  statute  of  frauds,  plaintiff 
could  not  take  advantage  of  it  in  his  action 
against  the  company,  on  the  ground  that 
a  third  party  cannot  set  up  the  statute 
of  frauds  to  defeat  a  contract  to  which  he 
is  not  a  party.  Burro^v  v.  Terre  Haute  &•  L. 
R.  Co.,  29  Am.  <S-»  Eng.  R.  Cas.  574,  107  Ind. 
432,  8  A^.  E.  Rep.  167. 

If  a  landowner  whose  land  has  been  taken 
for  the  construction  of  a  railroad,  and  who 
has  presented  a  petition  to  the  county  com- 
missioners for  his  damages  therefor,  lias 
afterwards  fixed  by  a  written  agreement 
with  the  comp.iny  the  sum  to  be  assessed 
on  his  petition,  with  a  orovisiori  that,  if  sat- 
isfactory to  the  Lorn  nissioner.i,  this  sum 
may  be  entered  upon  chcir  records  without  a 
view,  and  other  proceedings  had  thereon  as 
if  there  had  been  a  view,  an  oral  promise,  for 
a  sufficient  consideration,  by  a  third  person 
to  pay  to  him  the  interest  on  that  sum  until 
the  circumstanccj  of  the  railroad  company 
shall  enable  them  to  pay  the  amount,  is  not 
within  the  statute  of  frauds,  if  in  fact  the 
sum  so  fixed  had  not  been  adopted  or  acted 
on  by  the  commissioners,  and  the  promise 
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is  made  with  l<nowledge  of  that  fact. 
Jephcrson  v.  Hunt,  2  Allen  (A/ass.)  417. 

A  contract  subletting  railway  worlc  pro- 
vided that  the  contractors  should  retain  a 
part  of  the  price  to  the  subcontractors  as  an 
indemnity  to  secure  the  payment  of  the 
subcontractors'  laborers.  Before  the  work 
was  completed  the  subcontractors  failed, 
leaving  the  laborers  unpaid.  While  the 
work  was  progressing  plaintiff  furnished 
goods  to  the  subcontractors'  laborers,  with 
the  understanding  that  the  amount  was  to 
be  deducted  from  their  wages.  After  the 
failure,  by  a  mutual  arrangement  of  all  the 
parties  interested,  the  amount  of  plaintiff's 
claims  was  deducted  from  the  wages  due 
the  laborers,  and  the  remainder  paid  to 
them  by  the  contractors,  who  at  the  same 
time  agreed  to  pay  the  amount  thus  de- 
ducted to  plaintiff.  //fM,  that  this  agree- 
ment was  not  within  the  statute  of  frauds, 
but  was  valid  and  binding.  Beach  v.  Hun- 
gerford,  19  Barb.  {N.  Y.)  258. 

Two  persons  who  had  a  joint  interest  in 
a  railroad  that  was  about  to  be  sold  at  a 
foreclosure  sale  agreed  orally  that  one  was 
to  refrain  from  bidding  and  the  other  bid 
in  the  property  for  the  joint  benefit  of  both. 
The  property  was  bid  in  accordingly.  Held, 
that  the  contract  was  not  void  under  the 
statute  of  frauds  for  not  being  in  writing. 
Cornell  v.  Utica,  I.  &*  E.  B.  Co.,  61  How. 
Pr.  (N.  V.)  184. 

An  agreement  between  the  owner  of  an 
artificial  watercourse  and  a  railroad  com- 
pany, whereby  the  former  consents  that  the 
latter,  in  the  construction  of  its  road,  may 
fill  the  channel  and  divert  the  water  into  a 
new  channel  on  its  own  land,  in  considera- 
tion that  the  railroad  company  will  open 
tlie  old  channel  and  restore  the  water 
thereto  whenever  requested,  is  not  a  con- 
tract foran  interest  in  land  within  the  mean- 
ing of  the  statute  of  frauds  Hamilton  &* 
A'.  Hydraulic  Co,  v.  Cincinnati,  //.  &*  D.  R. 
Co.,  29  Ohio  St.  341. 

\i\.  Coiitraets  for  iivrHoiinl  Hor- 
vires. — A  verbal  contract  for  personal  ser- 
vices being  capable  of  performance  within 
a  year,  need  not,  under  the  statute  of 
frauds,  be  reduced  to  writing.  East  Line 
^  A'.  A".  A".  Co,  v.  Scott,  38  Am.  <S-  Ent;,  R. 
Cas.  16,  72  Te.w  70,  to  .S".  \V,  Rep.  99,  298. 

A  verbal  promise  to  give  an  injured  em- 
ploye a  steady  jo!^  for  an  indefinite  period 
is  not  within  the  statute  of  frauds;  under 
the  statute  contracts  for  personal  services 


for  a  term  exceeding  one  year  not  being  re- 
quired to  be  in  writing.  Pennsylvania  Co. 
V.  Dolan,  6  Ind.  App.  109,  32  A'.  E.  Rep. 
802. 

17.  Contracts  for  sale  of  land.— 
A  parol  agreen-..;nt  for  the  reservation  or 
exception  of  a  barn  and  sheds  from  the 
operation  of  a  deed  is  void  under  the 
statute  of  frauds ;  and  the  question  whetlier 
an  undertaking  sued  upon  is  of  that  charac- 
ter is  to  be  determined,  not  by  the  name 
given  to  it  by  the  parties  or  their  respective 
witnesses,  but  by  the  nature  and  substance 
of  the  transaction  itself.  Detroit,  H.  (S^  /. 
R.  Co.  v.  Forbes,  30  Mich.  165. 

H.  and  R.  being  the  owners  in  severalty 
of  a  large  number  of  lots  in  S.,  which  would 
be  greatly  enhanced  in  value  by  the  location 
of  a  depot  near  said  lots,  entered  into  a 
verbal  agreement  that  in  case  of  the  loca- 
tion of  a  depot  upon  the  lots  of  either,  and 
in  case  the  railroad  company  demanded  a 
gratuitous  conveyance  of  the  same,  the 
other  would  convey  to  the  partv  so  convey- 
ing one  half  as  many  lots  as  had  been  con- 
veyed to  the  railway  company,  'h'ld,  that 
H.,  having  conveyed  the  necessary  lots  for 
depot  grounds  in  pursuance  of  the  contract, 
could  maintain  an  action  against  R.  for  the 
value  of  one  half  of  the  lots  conveyed. 
Harris  v.  Roberts,  12  JKeb.  631,  I2  A^  IV. 
Rep.  89.— Quoting  St.  Joseph  &  D.  C.  R. 
Co.  V.  Ryan,  11  Kan.  602. 

The  requirement  of  the  statute  of  frauds, 
that  a  contract  for  the  sale  of  land  shall  be 
in  writing,  etc.,  applies  only  to  "  the  party 
to  be  charged  therewith  ;  "  therefore,  where 
the  plaintiff  and  defendant  entered  into 
a  parol  contract,  whereby  the  plaintiff 
agreed  that  defendant  might  cut  from  his 
land  a  certain  quantity  of  wood,  for  which 
the  defendant  was  to  execute  to  plaintiff  a 
deed  for  a  certain  tract  of  land — held,  that 
the  plaintiff  could  not  recover  in  an  action 
of  assumpsit  for  the  value  of  the  wood 
taken  by  defendant,  but  was  bound  by  the 
terms  of  the  original  contract,  the  defend- 
ant not  seeking  to  avoid  the  same.  Green 
V.  North  Carolina  R.  Co.,  77  N.  Car.  95. 

18.  Contracts  not  to  be  performed 
within  a  year.— A  verbal  agreement  by 
a  railway  company  to  lay  a  switch  for  the 
use  of  a  mill  owner,  and  to  maintain  it  as 
long  as  he  may  need  it,  Is  within  the  statute 
of  frauds,  where  it  appears  that  the  inten- 
tion and  contemplation  of  the  parties  was 
that  it  should  be  used  for  a  number  of  years. 
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Warner  v.  Texas  &^  P.  R.  Co.,  54  Fed.  Rep. 
922,  2  U.  S.  App.  (jXI,  4  C.  C.  A.  673. 

Where  land  is  conveyed  in  consideration 
of  a  parol  promise  of  a  pass  for  life  over  a 
railroad,  such  pass  to  be  issued  annually, 
the  promise  is  not  void  under  the  statute  of 
frauds,  because  it  cannot  be  performed 
within  one  year ;  when  the  contract  was 
also  fully  executed  by  one  party,  it  does  not 
for  that  reason  come  within  the  statute. 
Atchison,  T.  &'  S.  F.  R.  Co.  v.  English,  38 
Kan.  1 10,  16  Pac.  Rep.  82. 

An  oral  agreement  hy  which  a  landowner 
agrees  to  convey  a  strip  of  land  to  a  railroad 
company,  and  to  erect  cattle-yards  and 
pens,  and  to  provide  for  feeding  stock  and 
the  entertaining  of  drovers,  and  the  rail- 
road company  on  its  part  agrees,  among 
other  things,  to  deliver  to  plaintifl  all  stock 
brought  east  over  the  road,  to  be  fed,  is 
void  under  the  statute  of  frauds  for  not 
being  in  writing,  where  it  is  not  to  be  per- 
formed within  one  year.  Day  v.  AVw  York 
C.  R.  Co.,  31  Barb.  (A'  Y.)  548.— Applied 
IN  Cayuga  R.  Co.  v.  Niles,  13  Hun  (N.  Y.) 
170.  Distinguished  IN  Reed  7'.  Canastota 
Northern  R.  Co.,  47  N.  Y.  S.  R.  593,  20  N. 
Y.  Supp.  241. 

An  arrangement  between  a  widow  of  a 
person  killed  by  a  train  and  the  company, 
whereby  the  former  agrees  not  to  sue  for 
damages,  ami  the  company  on  its  part 
agrees  to  support  her  and  three  minor  chil- 
dren during  her  life,  and  in  the  event  of 
her  death  before  the  majority  of  the  young- 
est child,  to  support  the  children  until  then, 
is  within  that  provision  of  the  statute  of 
frauds  requiring  contracts  10  be  in  writing, 
which  are  not  to  be  performed  in  one  year. 
Deaton  v.  Tennessee  C.  &^  R,  Co.,  12  Heisk. 
{Tenn.)  650. 

A  contract  is  not  within  the  provision  of 
Tenn.  Code,  ;!  1758,  sub-sec.  5,  merely  be- 
cause it  may  continue  longer  than  one  yciir 
from  its  d;ite ;  as,  for  instance,  a  contract  to 
employ  plaintiff  during  the  time  he  may  re- 
main disabled  on  account  of  certain  existing 
injuries.  Fas/  Tenn,,  V.  &>  G.  R.  Co.  v. 
S/aii/>,  7  Lea  (  Tenn.)  397. 

10.  New  or  original  uiMlortakinK:H. 
— Tlie  statute  of  frauds  does  not  require  the 
promise  of  a  defendant  to  be  in  writing 
where  it  is  in  effect  to  pay  his  own  debt, 
though  that  of  a  third  person  be  incident- 
ally guaranteed.  Hence,  where  contractors 
to  build  a  railroad,  on  settlement  with  a 
Bubconiractor  for  work  done  for  them,  gave 


in  part  payment  one  of  the  notes  of  the 
con)pany,  verbally  agreeing  to  pay  it  if  the 
company  did  not,  the  promise  was  not 
witiiin  the  statute  of  frauds;  and  on  failure 
of  the  company  to  pay  their  note,  an  action 
would  lie  against  the  promisors.  Ma/one 
V.  Keener,  44  Pa.  St.  107. 

After  a  contract  had  been  let  for  the  con- 
struction of  a  railroad  and  the  wjrk  partly 
done,  third  parties  made  a  verbal  agreement 
with  the  company  and  the  contractors  to 
pay  the  debts  then  contracted  by  the  com- 
pany and  the  contractors,  in  consideration 
of  the  cancellation  of  the  then  existing  con- 
tract and  the  letting  to  such  third  parties 
of  a  new  contract  for  the  construction  of 
the  road.  Held,  that  such  verbal  contract 
was  a  new  and  original  undertaking,  on  a 
valid  consideration,  and  was  not  within  the 
statute  of  frauds.  Lookout  Mountain  R.  Co. 
v.  Houston,  85  Tenn.  224,  2  S.  W.  Rep.  36. 

20.  Eftect  ot'imrt  performance.*— 
Where  plaintiff,  who  had  been  furnishing 
stone  for  a  railroad  bridge,  was  told  "  to  go 
on  drawing  until  told  to  stop,"  an  accept- 
ance of  stone  under  this  order,  and  pay- 
ment of  the  same,  is  a  sufficient  part  per- 
formance to  take  it  out  of  the  statute  of 
'•auds.  O'Brien  v.  Credit  Valley  R.  Co.,  25 
U.  C.  C.  P.  275. 

When  an  action  cannot  be  maintained 
upon  an  executory  agreement  of  the  de- 
fendants to  pay  for  water  to  be  delivered 
by  the  plaintiffs,  because  the  agreement  is 
not  to  be  performed  within  one  year  and  is 
not  in  writing,  the  agreement  is  not  evi- 
dence of  an  implietl  promise  of  the  de- 
fendants to  pay  the  plaintiffs  for  making 
preparations  to  perform  the  contract,  the 
preparations  not  being  bcneficiiil  to  the  de- 
fendants. Cocheco Aqueduct  Assoc.  M.Boston 
&"  M.R.  Co.,  59  A^.  //.  312. 

In  such  case  the  defendants'  request  that 
the  plaintiffs  would  be  ready  by  a  certain 
time  to  furnish  the  water  according  to  the 
original  contract,  is  not  evidence  of  a 
promise  to  pay  for  such  preparations.  Co- 
checo Aqueduct  Assoc,  v.  Boston  &^Af.R.  Co., 
59  N.  H.  312. 

Plaintiff  agreed  orally  to  convey  a  strip 
of  land  to  a  railroad  company  and  to  ar- 
range for  feeding  stock,  and  the  accommo- 
dation of  drovers  that  might  pass  east  over 


*  Parol  agreement  to  convey  land  to  railroad, 
coniliiioned  upon  its  crcctinR  RtHtion,  etc.,  at  u 
certain  point.  Part  performance,  see  51  Am.  & 
Enu.  R.  Cas.  425,  abstr. 
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the  road.  Held,  that  the  contract  was  void 
as  to  its  duration,  it  appearing  thai  it  was 
not  to  be  performed  in  one  year,  and  no 
damages  could  be  recovered  for  the  refusal 
of  the  company  to  continue  the  contract; 
but  damages  were  recoverable  for  the  value 
of  the  land  conveyed,  after  deducting 
profits  received  during  a  partial  perform- 
ance; and  in  computing  the  damages  it  was 
proper  for  the  jury  to  consider  the  amount 
expended  in  constructing  stock  yards,  etc.; 
but  as  the  damages  were  unliquidated,  no 
interest  could  be  allowed.  Day  v.  Neno 
York  C.  R.  Co.,  22  Hun  {N.  I'.)4i2;  af- 
firmed in  Z<)  N.  Y.  6i6  ;  former  appeal,  31 
Barb.  548. 

IV.  CONSTBUCTION  AND  EFFECT  ;  CONDI- 
TIONS. 

I.  How  Construed,  Generally. 

21.  General  rules  of  coiLstriic- 
tion.* — Railroads  perform  a  quasi  public 
service,  and,  so  far  as  vested  property  in- 
terests are  not  impaired,  such  construction 
should  be  given  to  all  contracts  and  statutes 
as  will  make  them  most  fully  subserve  the 
interests  and  welfare  of  the  general  public. 
Central  Trust  Co.  v.  lVal>as/i,  St.  L.  &>  P. 
R.  Co.,  29  Fed.  Rep.  546. 

A  contriict  entered  into  with  a  railroad 
company  fcr  a  certain  number  of  its  bonds, 
secured  by  first  mortgage,  should  be  read 
as  if  the  btjnds  and  mortgage  were  set  out 
therein  at  lengtii.  Galena  &^  S.  W.  R.  Co. 
V  luirrett,  2  ^lin.  &^  Ens^.  R.  Cas.  520,  95 
///.  467. 

An  agreement  by  a  railroad  company,  in 
part  consideratioPi  for  the  grant  of  a  right 
of  way,  to  pay  whatever  damay;cs  might  be 
clone  to  the  grantor's  pro|)eriy  by  the  oper- 
ation of  the  road,  does  not  bind  the  com- 
jiiiny  to  pay  for  stock  tlial  is  injured  through 
tile  negligence  i)f  tlie  owner,  Indianapolis, 
P.  i5-'  C.  R.  Co,  V.  />ro'a<nen/nn\i^,  1,2  Ind.  199. 

Where  terms,  used  in  a  written  contract, 
are  of  themselves  susceptil)lc  of  a  definite 
ifgal  construction,  the  fact  tliat  the  panics 
have  adopted  and  acted  on  an  erroneous 
construction  of  the  contract  will  not  pre- 
clude them,  as  to  transactions  not  clear, 
from  insisting  on  the  proper  and  true  leg.l 


*  Traffic  agreement  between  companies  on- 
striieil  with  reference  to  repayment  of  money 
advanced,  !<ee  24  Am.  &  F.no.  R.  Cas,  78,  nhstr. 

MerRer  of  oral  and  written  contracts,  see  55 
Am.  &  Eno,  R,  Cas.  324,  ulsir. 


construction.  Stewart  v.  Leh^h  Valley  R. 
Co.,  2,7  N. /.  L.  S2,. 

A  contract  made  by  a  railroad  company, 
which  by  its  terms  includes  any  future  ex- 
tensions of  the  road,  will  include  in  its 
operations  not  only  such  as  were  author- 
ized by  law  at  the  making  of  the  contract, 
but  such  as  were  autliorized  by  subsequent 
legislation.  Sussex  R.  Co.  v.  Morris  &^  E. 
R.  Co.,  ig  N./,  Eg.  13  ;  reversed  in  19  N.f. 
Eq.  574. 

Corporations  arc  presumed  to  contract 
within  iheir  powers;  and  general  words 
used  in  a  corporate  contract  which  admit  a 
double  construction  must  be  construed 
consistently  with  the  charter.  Morris  &• 
E.  R.  Co.  V.  Sussex  R.  Co.,  20  N.  f.  Eq.  542. 

An  individual  submitted  bids  for  furnish- 
ing a  railroad  company  with  all  its  station- 
ery, and  in  answer  was  notified  by  the  com- 
pany's purchasing  agent  that  such  bids  were 
accepted.  Held,  that  this  constituted  a 
contract,  binding  the  railroad  company  to 
order  its  stationery  from  the  individual  dur- 
ing the  tiine  covered  by  the  contract  and 
to  pay  therefor,  and  binding  the  individual 
to  deliver  the  goods  whenever  called  upon. 
I.evcy  V.  New  York  C.  &^  H.  R.  A'.  Co.,  53 
A'.  )'.  .S'.  R.  579,  4  Misc.  415. 

22.  A»s('ertaiiiiii((  the  iiitciitioii  of 
the  imrtie,s.— In  the  interi)rctation  of 
contracts  of  affreightment  courts  adopt  the 
rule  ordinarily  applied  to  the  interpretation 
of  contracts ;  that  is,  to  look  into  the  cir- 
cumstances surrounding  the  transaction 
and  connected  with  its  making,  including 
the  object  in  view  and  the  nature  of  the 
performance  required.  Leonards.  Chicago 
&>  A.  R.  Co.,  54  Mo.  App.  293, 

An  agreement  by  a  railroad  company  to 
cross  a  stream  north  of  a  certain  street 
requires  them  to  cross  the  stream  where  a 
northerly  line  from  such  street  would  inter- 
sect it,  A'<7i'  Albany  &•  S.  R.  Co.  v.  Mc- 
Cor  in  irk,  \o  Ind.  499. 

If  notice  of  the  location  according  to  the 
conditions  were  necessary,  an  agreement 
that  the  kind  of  notice  named  in  the  con- 
tract should  be  suiricient  would  not  render 
invalid  any  other  kind  of  notice  which 
might  be  in  itself  sutficient  in  point  of  fact. 
A'ew  Albany  &^  S.  R.  Co.  v.  McCormick,  10 
/;/(/,  499. 

The  owner  of  land  sold  the  coal  under 
it  and  granted  the  right  of  way  for  railways 
at  certain  ravine  crossinus  and  the  right  to 
run  coal   from  other   lands    through    the 
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entries  to  coal  so  sold.  The  topography 
of  the  land  was  such  that  coal  from  an 
adjoining  tract  could  be  brought  to  such 
entries  only  by  means  of  a  railroad.  Held, 
that  the  parties  must  have  known  that  such 
railways  were  necessary,  and  the  contract 
must  be  construed  as  authorizing  their  con- 
struction. McCrackcn  v.  Gitinbcrt,  131  Pa. 
St.  2,6,  18  .///,  AV/.  1068. 

2it.  When  a  strict  construction  is 
proper. — Contracts  in  restraint  of  com- 
petition in  trade  will  be  strictly  interpreted 
as  against  the  party  complaining  of  their 
infraction,  and  will  not  be  enlarged  beyond 
what  is  written.  lV(^gins  Ferry  Co.  v. 
Ohio  &<>  M.  K.  Co.,  72  ///.  360. 

Where  a  railway  company  enters  into  an 
agreement  with  a  person  for  the  delivery  of 
a  certain  quantity  of  coal,  to  be  carried  in 
the  wagons  of  such  person,  the  company  to 
have  the  right  to  detain  the  wagons  on  cer- 
tain defaults,  it  has  no  right  to  retain 
wagons  belonging  to  a  third  party,  with 
whom  the  person  contracting  with  the 
company  had  agreed  for  a  supply  of  a  por- 
tion of  the  coal.  North  v.  Great  Northern 
A\  Co.,6/ur.N.  S.  gS. 

A  railroad  company  contracted  with  a 
water  company  for  the  use  of  a  specified 
amoimt  of  water  for  a  fixed  annual  sum, 
but  only  consumed  a  part  of  the  amount. 
Ni'/(f,  that  it  was  not  authorized  to  sell  the 
balance.  Central  Trust  Co.  v.  IVabash,  St. 
L.  &^  P.  K.  Co.,  27  Fed.  Rep.  794. 

Two  railroad  companies  entered  into  a 
contract  for  the  joint  use  of  a  road  owned 
by  one  of  tliem  between  designated  places. 
A  provision  of  the  contract  related  to  the 
local  freight  business  "  from  and  to  Newark 
and  Columbus,  with  stations  on  the  line  of 
said  road  between  those  points."  Held,  in 
an  action  between  the  companies  to  com- 
pel an  accounting,  that  this  did  not  include 
the  carriage  of  freight  from  one  intermedi- 
ate station  to  another  such  station.  Balti- 
more &*  O.  R.  Co.  V.  Pittsburgh,  C.  &*  St.  L. 
R.  Co.,  55  Fed.  Rep.  701. 

24.  Sviint  may  be  implied  or  pre- 
sumed.— The  plaintiff  was  appointed,  in 
writing,  an  inspector  of  watches  for  the  de- 
fendant company,  subject  to  certain  con- 
ditions, among  which  were  that  he  should 
examine  all  watches  presented  to  him  ac- 
compunied  with  a  written  request  from 
defendant's  superintendent,  and  should  cer- 
tify to  the  latter  that  they  were  or  were  not 
up  to  the  required  standard  ;  that  he  should 


loan  (free  of  charge)  to  eaoh  employe  of 
defendant  who  should  leave  his  watch  to  be 
cleaned  and  repaired  a  watch  of  the  required 
standard,  to  be  used  until  such  cleaning  and 
repairing  was  done;  that  if  an  employe 
took  his  watch  elsewhere  for  repairs  he 
must  have  the  watch  he  proposed  to  carry 
in  the  mean  time  examined  by  the  plaintiff, 
who  might  charge  him  twenty-five  cents 
for  such  service ;  that  plaintiff  should  keep 
a  record  of  all  watches  examined,  furnish  a 
rate-card  to  each  employe,  copy  the  weekly 
ratings  in  the  record  -  book,  and  furnish 
transcripts  from  such  book  to  the  general 
inspector;  and  that  in  case  a  certified 
watch  was  found  not  to  come  uo  to  the 
standard,  he  should  withdraw  the  <  -rtificate 
and  report  the  facts.  Held,  that  as  to  the 
services  for  which  no  compensation  was 
provided,  the  contract  did  not  exclude  the 
presumption  that  they  were  to  be  paid  for 
by  defendant  at  their  reasonable  value.  Link 
V.  Chicago  6^  N.  W.  R.  Co.,  80  Wis.  304,  50 
A'.  W.  Rep.  335. 

25.  References  to  prior  contracts. 
— A  contract  by  a  railroad  company  to  ap- 
propriate certain  bonds  held  by  it  on  de- 
posit, to  the  completion  of  the  railroad  of 
another  company,  according  to  a  prior 
contract  and  specifications  made  by  a  cer- 
tain firm,  "and  all  other  work  under  said 
contract  not  by  them  fully  performed,"  is 
not  an  undertaking  to  complete  the  railroad 
further  than  the  bonds  on  deposit  vould 
pay  for  or  supply  the  means  o'  ptv  .Tf- 
Nor  is  said  stipulation  an  undert.a  \.  ■  ■■ 
keep  down  interest  on  outstanriin,;  of  sia 
whilst  the  work  of  completion  was  !:i  f  ;- 
ress,  though  the  firm  had  agreed  to  do  ^j  in 
the  prior  contract  to  which  the  stipulation 
makes  reference.  Macon  &*  A.  R.  Co.  v. 
Georgia  R.  Co.,  i  Am.  &^  Ettg.  R.  Cas.  378, 
63  Ga.  103. 

2<J.  Entire  aiid  severable  con- 
tracts.*— A  contract  to  grade  a  portion  of 
a  railroad  and  to  do  all  work  necessary  for 
laying  the  ties,  according  to  a  fixed  price  as 
the  estimates  shall  be  made  from  time  to 
time,  is  an  entire  contract,  and  is  not  ren- 
dered severable  by  a  provision  for  partial 
payments  from  time  to  time  upon  the  en- 
gineer's estimates.  Cox  v,  Western  Pac.  R. 
Co.,  44  Cal.  \%,  I  Am.  Ry.  Rep.  198. 


*  Severability  of  contract  contained  in  an 
"omnibus  agreement,"  see  53  Am.  &  Eng.  R. 
Cab.  97,  abstr. 
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An  agreement  to  deliver  a  fixed  number 
of  barrels  of  flour  in  three  equal  lots,  pay- 
ment to  be  made  for  each  lot  on  delivery,  is 
severable,  and  the  seller  does  not  waive  any 
rights  arising  out  of  a  wrongful  delivery  of 
the  first  lot  by  the  carrier  without  payment 
being  made,  by  accepting  payment  of  the 
otlier  two  lots.    Sawyer  v.  Chicago  <S>»  N. 

IV.  K.  Co.,  22  Wis.  403. 

27.  Unilnternl  and  personal  con- 
tracts.*— The  contract  between  the  plain- 
tiff and  the  defendant  company,  whereby 
the  plaintiff  undertook  to  cart  such  goods, 
etc.,  as  might  be  presented  to  liim  for  that 
purpose,  between  certain  points  and  at  a 
certain  rate  per  ton,  was  a  unilateral  agree- 
ment, the  only  contract  on  the  part  of  the 
company  being  to  pay  the  stipulated  price 
for  the  carriage  of  such  goods  as  it  might 
present  to  the  plaintiff  for  that  purpose. 
Burton  v.  Great  Northern  R.  Co.,  9  Ex.  507, 
23  L.  J.  E.v.  184.— Followed  in  Rhodes 

V.  Forvvood,  31  L.  T.  61. 

A  railroad  company,  having  power  to  ex- 
tend its  track  from  its  depot  in  the  plaintiff 
city  through  the  city  of  Neenah,  so  as  to 
connect  with  the  Wisconsin  C.  R.,  entered 
into  an  agreement  with  the  city,  for  a  val- 
uable consideration,  not  to  make  such  con- 
nection. Held,  that  this  (if  valid)  was  a 
mere  personal  contract,  binding  only  said 
company  and  such  persons  as  may  be,  in  a 
strict  sense,  its  successors  or  assignees. 
Menasha  v.  Milwaukee  &'  N.  R.  Co. ,  5  Am. 
&^  Eng.  R.  Cas.  300,  52  JVis.  414,  9  A'^.  IV. 
Rep.  396. 

28.  Construction  of  contract  as 
regards  its  duration.— A  contract  of  a 
company  to  build  a  bridge  over  its  road  at 
a  given  point  within  one  year  after  the 
completion  of  the  road,  imposes  no  obliga- 
tion on  the  company  to  complete  its  road 
within  any  given  period,  or  within  a  reason- 
able time,  and  the  other  party  to  the  con- 
tract cannot  recover  upon  it  for  a  failure  of 
the  company  so  to  do.  St.  Louis,  J.  &'  C. 
R.  Co.  v.  Lurton,  72  ///.  118. 

A  contract  entered  into  by  a  railroad 
company  that  "  so  long  as  it  receives  for 
the  transportation  of  passengers  the  fare 
allowed  by  law  on  May  3,  1872,  and  no 
longer,"  it  will  make  connections  with 
roads  belonging  to  another  company,  "and 
that  it  will  not  make  any  change  in  such 

*  Unilateral  contracts,  see  note,  24  Am.  & 
Eno.  R.  Cas.  256. 


rates  without  the  consent  '  of  the  other 
company,  terminates  by  force  of  its  own 
limitation,  whenever  a  statute  reducing  the 
fares  chargeable  by  the  contracting  com- 
pany is  enacted.  Buffalo  E.  S.  R.  Co.  v. 
Buffalo  St.  R.  Co.,  37  A>n.  &•  Eng.  R.  Cas. 
200,  III  iV.   Y.  132.  19  .A^.  E.  Rep.  63,  19  TV. 

y.  s.  R.  574. 

E.  entered  into  a  contract  with  the  N.  O., 
I.  &  G.  N.  R.  Co.  to  furnish  cord-wood  at 
a  specified  price,  the  wood  to  be  of  a  cer- 
tain description  and  quality.  There  was  no 
limit  as  to  the  duration  of  the  contract, 
save,  as  herein  indicated,  "to  commence  on 
or  before  May  i,  1S70,  and  continue  as  long 
as  satisfaction  be  given  by  the  contractors," 
and  "that  the  company  shall  retain  in  its 
possession,  as  security  for  the  performance 
of  the  contract,  out  of  the  price  of  the 
wood  the  amount  of  25  cents  per  cord, 
until  the  whole  year's  supply  shall  have 
been  delivered."  //eld,  that  the  contract 
was  not  perpetual,  and  that,  in  view  of  all 
the  circumstances  and  the  nature  of  the 
contract,  it  was  just  and  reasonable  to  ter- 
minate it  at  the  expiration  of  one  year. 
Echols  V.  A'e7i>  Orleans,  J.  &^  G.  N.  /\\  Co., 
52  Jl/iss.  610. 

29.  Dependent  and  Independent 
covenants. — Where,  by  the  terms  of  a 
contract,  the  time  to  perform  the  covenant 
on  the  one  side  is  to  happen,  or  may  hap- 
pen, before  tiie  time  for  the  performance  of 
the  covenant  on  the  other  side,  the  former 
is  not  dependent  on  the  latter.  State  v. 
Winona  &^  St.  P.  A'.  Co.,  21  A/inn.  472. 

Defendants  agreed  tc  build  a  railroad 
communicating  with  plaintiffs'  mines,  and 
to  furnish  plaintiffs  "  the  same  transportation 
facilities  and  charge  them  the  same  price 
per  ton  for  coa-1  as  they  may  or  shall  at  the 
same  time  charge  for  tolls  and  transporta- 
tion "  between  other  named  points.  Plain- 
tiffs, in  consideration,  iigreed  to  furnish 
defendants  all  the  coal  they  should  mine,  to 
the  amount  of  1,000,000  tons,  and  not  less 
than  600,000  tons  in  eight  years,  and  pay  to 
defendants  i\  cents  per  ton,  till  the  sum 
should  reach  $9000,  as  security  for  their 
covenants.  This  was  a  covenant  by  de- 
fendants to  receive  and  transport  all  the 
coal  plaintiffs  should  mine  and  offer  to 
them  for  transportation,  not  exceeding  the 
contract  limit ;  and  to  do  this  in  the  same 
manner  and  with  the  same  diligence  they 
should  do  for  others,  but  not  limited  in 
quantity  by  the  proportion  of  others.    Ha- 
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zleton  Coal  Co.  v.  Buck  Mountain  Coal  Co., 
SI  Pa.  St.  301. 

2.  Interpretation  of  Particular  Words  and 
Phrases. 

30.  Ill  general.— However  terms  may 
be  understood  in  their  ordinary  sense,  if  the 
parties  have  attached  other,  or  unusual,  or 
arbitrary  meanings  to  them  to  be  derived 
from  their  fair  interpretation  in  the  con- 
tract, they  have  the  right  so  to  employ 
them.  But  to  accomplisii  such  purpose, 
and  to  vary  the  common  understanding,  the 
meaning  ouglit  to  be  plain  and  free  from 
reasonable  doubt.  McCoy  v.  Erie  &^  W. 
Transp.  Co.,  42  Md.  498,  14  Am.  Py.  Pep. 

3«7. 

31.  "Any  future  extensions."  — 

The  words  "  any  future  extensions  or 
branches,"  in  a  contract  between  two  con- 
necting railroad  corporations  for  a  division 
or  drawback  of  freights  and  fares  over  their 
roads,  "or  any  future  exten'^^lons  or 
branches  of  the  same,"  must  not  be  con- 
strued, in  their  general  sense,  to  apply  to 
extensions  then  unauthorized  by  the  legis- 
lature, where  there  were  unexhausted 
powers  in  the  charter  and  supplements,  at 
the  time  of  the  contract,  to  build  other  ex- 
tensions or  branches,  sufficient  to  meet  the 
requirements  of  the  words.  Morris  iS^  E. 
P.  Co.  v.  Sussex  P.  Co.,  20  JV.  J.  Eg. 
542. 

Extensions  afterwards  authorized  and 
built  will  not  be  substituted  for  other  ex- 
tensions and  modes  of  transportation 
authorized  at  the  time  of  the  contract, 
without  an  intention  to  that  effect  in  the 
contract,  even  if  no  question  of  power  to 
contract  concerning  them  interfered.  Mor- 
ris (S^  E.  P.  Co.  V.  Sussex  P.  Co.,  20  N.  J. 
Eq.  542. 

;»2.  "Hrenk  {frounrt."— The  Bristol 
&  E.  R.  Co.  agreed  with  the  Somerset  &  D. 
Co.  to  pay  a  certain  rent  for  the  power  of 
running  through  their  station  yard,  such 
rent  to  commence  when  the  Bristol  Co.,  in 
the  construction  of  their  railway,  began  to 
"break  ground"  within  six  feet  of  the  sid- 
ings in  the  station  yard.  The  exercise  of 
the  power  was  prevented  for  some  time  by 
objections  of  an  inspector  to  the  board  of 
trade  that  plans  deposited  by  the  Somerset 
f  'J.  in  parliament  were  defective,  but  these 
objections  were  known  to  the  Bristol  Co.  at 
the  time  of  making  the  agreement.  Held, 
that  they  were  liable  to  pay  the  rent  from 


the  time  mentioned  in  the  agreement,  al- 
though they  had  not  enjoyed  the  easement 
or  the  use  of  the  station  so  soon  as  they 
otherwise  would  have  done  if  the  plans  had 
been  correct,  and  that  the  "  ground  was 
broken,"  within  the  meaning  of  the  agree- 
ment, when  tiiey  commenced  the  construc- 
tion of  the  line,  not  when,  as  preparatory  to 
such  construction,  they  merely  removed 
some  rails  to  take  the  angles  of  certain  lines 
which  they  would  have  to  cross  at  a  level. 
Bristol  Sf  E.  P.  Co.  v.  Somerset  &*  D.  P. 
Co.,  2  Py.  &'  C.  T.  Cas.  82.     ■ 

33.  "Competitive  stations."— The 
Midland  and  the  Great  W.  R.  companies 
agreed  to  carry  passenger  traffic  between 
competitive  stations  at  "  equal "  fares,  the 
amount  of  such  fares  to  be  determined  in 
case  of  difference  by  arbitration.  On  a 
reference  to  the  railway  commissioners, 
under  the  Regulation  of  Railways  Act  1873, 
§  8,  to  fix  the  equal  first-class  rate  between 
the  competitive  stations — /teld,  that  the 
agreement,  so  far  as  it  neutralized  the  bene- 
fits of  competition,  should  be  construed 
strictly,  and  that  in  defining  "  competitive 
stations"  a  difference  of  distance  was  not 
material,  and  particular  places  on  the  lines 
of  both  companies,  though  the  course  be- 
tween them  might  be  much  more  circuitous 
in  the  one  case  than  in  the  other,  were  com- 
petitive in  the  sense  of  the  agreement. 
Midland  P.  Co.  v.  Great  Western  P.  Co.,  2 
Py.  6-  C.  T.  Cas.  88. 

The  company  which  had  the  chief  control 
of  the  traffic,  or  to  which  the  traffic  mainly 
or  properly  belonged,  by  reason  of  having 
the  shorter  and  more  direct  route,  or  the 
route  being  on  their  main  line,  or  the  like, 
should  have  the  control  in  fixing  the  amount 
of  the  governing  rates,  in  the  absence  of  any 
agreement  or  special  circumstances  to  the 
contrary;  and  when  a  com[)any,  from  the 
circumstances  of  tlie  case,  could  not  carry 
at  a  profit,  it  should  not  be  the  conipany  to 
fix  the  common  rate  required  by  such  an 
agreement  as  the  above,  as  it  could  not 
benefit  itself,  nor  could  it  be  the  best  judge 
of  what  would  be  beneficial  to  its  neighbor. 
Midlana  P.  Co.  v.  Great  U 'ester n  P.  Co.,  2 
Py.  &>  C.  r.  Cas.  88. 

34.  "Control."— A  railroad  company 
contracted  with  a  sleeping-car  company  for 
the  furnishing  of  cars,  to  include  the  road 
then  controlled  by  the  company,  and  all 
roads  that  the  company  "might  thereafter 
control  by  ownership,  lease,  or  otherwise." 
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Afterward  the  company  acquired  a  majority 
of  the  stock  of  another  company,  and  in 
voting  the  stock  elected  certain  persons 
president,  vice-president,  and  directors  of 
each  company,  respectively.  Held,  that  it 
did  not  "control  "  this  company  within  the 
meaning  of  the  contract.  Pullman  Palace 
Car  Co.  V.  Missouri  Pac.  Ji.  Co.,  3  McCrary 
{U.  S.)  645,  11  Fdil.  Rep.  634. 

35.  "  Counted  "  ~  "  Inspected."  — 
In  an  action  to  recover  an  overpayment 
alleged  to  have  been  made  to  defendants 
upon  a  contract  for  the  purchase  of  railroad 
ties,  it  appeared  that  plaintitf  agreed  to 
take,  at  certain  prices  for  different  woods, 
all  ties  defendants  could  get  during  the  sea- 
son, "ties  to  be  counted  and  paid  for  before 
put  in  the  river."  Defendants  were  not  paid 
more  than  they  were  entitled  to  for  ties 
actually  delivered  and  accepted,  reckoning 
them  at  the  prices  fixed  by  the  contract. 
The  referee  found  that  the  word  "counted," 
as  used  in  the  contract,  meant  inspected. 
Plaintiff  claimed  that,  as  on  inspection  part 
of  the  ties  delivered  were  classified  by  plain- 
tiffs inspectors  as  seconds,  and  were  in  fact 
seconds,  he  was  not  bound  to  pay  therefor 
the  piice  for  first-class  ties.  Held,  unten- 
able ;  that  the  finding  tliat  the  word 
"counted"  means  "inspected,"  might  au- 
thorize the  rejection  of  all  but  first-class  ties, 
but  did  not,  in  the  absence  of  a  provision  in 
the  contract  to  that  effect,  justify  the  con- 
clusion that  both  firsts  and  seconds  might 
be  accepted  and  only  the  actual  value  of  the 
seconds  paid  for  them.  Larro7ve  v.  Letvis, 
128  N.  Y.  593,  3  Silv.  App.  503,27  N.  E. 
Rep.  1075,  38  N.  V.  S.  R.  848. 

30.  "  Heir.s."  —  Defendant  company 
agreed  to  give  a  person  a  royalty  on  each 
device  manufactured  by  it  that  he  might  in- 
troduce and  sell,  with  a  provision  that  It 
should  not  terminate  at  his  death,  but  that 
"  his  heirs  and  assigns  shall  enjoy  the  bene- 
fits in  full  of  whatever  business  may  be  in 
force  at  that  time  in  his  territory."  Held, 
that  the  term  "heirs"  included  whoever 
was  entitled  to  his  personal  estate,  and  that 
his  executor  could  maintain  an  action  to 
compel  an  accounting  for  business  done 
after  the  party's  death.  Richmond  v.  Rail- 
way R,  Mfg.  Co.,  \2  N.  V.  Supp.  358,  35  .V. 
V.  S.  R.  139,  58  Hint  610,  mem. 

37.  "  New  lines."— By  the  fifth  article 
of  an  agreement  between  the  Midland  and 
the  Great  W.  R.  companies,  it  was  provided 
that  they  were  "  to  agree  as  to  tl;e  *  *  ♦ 


leasing  *  ♦  *  any  new  lines  which  may  be 
necessary  to  give  p.oper  accommodation  to 
the  district  in  which  Ine  companies  *  *  * 
are  directly  interested."  The  Midland  Co. 
proposed  to  lease  a  line  which  traversed  a 
district  untouched  by  their  railway,  but 
formed  a  junction  with  it  at  a  place  lying 
on  the  boundary  of  a  district  in  which  both 
the  contracting  companies  were  interested. 
Held,  that  sucli  lease  was  not  within  the 
terms  of  the  article ;  and  that  the  words 
"new  lines"  in  this  clause  of  the  agreement 
signified  lines  proposed  but  not  yet  author- 
ized by  parliament  to  be  constructed.  Mid- 
land R.  Co.  V.  Great  Western  R.  Co.,  2  Ry. 
<S-  C.  T.  Cas.  298. 

The  eighteenth  article  was  as  follows: 
"  The  Midland  to  be  allowed  to  make  their 
line  from  M.  to  B.,but  not  beyond,  and  any 
application  to  parliament  for  a  bill  for  that 
purpose  not  to  be  opposed  by  the  Great 
Western."  The  nineteenth:  "The  Mid- 
land to  complete  their  proposed  junction 
with  the  B.  and  E.  railway  at  B.  without 
opposition,  it  being  understood  that  Bristol 
and  Bath  are  the  termini  oi  the  companies 
(north  and  south,  respectively)  in  that  dis- 
trict." //^A/,  that  taking  into  consideration 
the  situation  of  the  parties  at  the  date  of 
the  agreement,  the  words  in  these  clauses 
referred  to  a  bill  at  that  time  contemplated 
by  the  Midland  Co.,  and  that  it  was  not 
part  of  the  intent  of  the  agreement  to  draw 
a  line  of  separation  between  the  companies, 
and  to  bind  each  to  keep  to  it;;  own  side  of 
that  line  for  all  time  to  come.  Midland  R. 
Co.  V.  Great  Western  R.  Co.,  2  Ry.  &^  C  T. 
Cas.  298. 

38.  "  Not  to  exceed  200  tons."— 
A  proposition  in  writing  to  deliver  a 
specific  article  "  not  to  exceed  two  hundred 
tons,"  and  with  no  other  stipulation  as  to 
quantity,  payment  to  be  made  on  the  de- 
livery of  designated  instalments,  which  is 
accepted  in  writing,  confers  no  right  upon 
the  party  accepting  to  enforce  delivery  to 
the  limit  mentioned,  and  leaves  it  optional 
with  each  party  to  avoid  the  agreement,  on 
giving  notice  to  the  otiier,  at  any  period 
during  the  time  of  delivery.  Houston  <S>» 
T.  C.  R.  Co.  v.  Mitchell,  38  Tex.  85. 

The  measure  of  damages  under  such  a 
contract  is  the  contract  price  of  the  amount 
delivered  before  notice  to  stop  delivery, 
and  such  actual  damages  as  may  result 
from  notice  to  stop.  Houston  &*  T.  C,  R. 
Co.  V.  Mitchell,  38  Tex,  85. 
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iUi.  "Other  pcrtions  ot  the  draw- 

bri<lge."— In  a  contract  by  which  a  rail- 
road company  agreed  to  lieep  in  repair  tiie 
roadbed  or  roadway  across  the  draw  in  a 
drawbridge  used  by  it,  and  a  bridge  com- 
pany agreed  to  i<eep  in  repair  the  highway  or 
roadway  across  said  drawbridge  used  exclu- 
sively by  it,  all  other  portions  of  said  draw- 
l)ridge,  its  piers  and  abutments,  to  be  main- 
tained ill  common  by  both  parties,  the 
wheels  supporting  the  draw,  upon  which  it 
rested  and  turned,  were  included  with  the 
"other  portions  of  the  drawbridge "  men- 
tioned in  the  contract.  Portatj^e  Lake  Bridge 
Co.  V.  IVriii/it,  78  Mich.  426,  44  N.   IV.  Rep. 

498. 

40.  "  Pcniiaiieiit."— Where  a  railroad 
company,  in  consideration  of  the  donation 
of  lands  by  a  city,  agrees  to  permanently 
establish  its  terminus,  offices,  and  principal 
machine-shops  and  car-works  in  the  city, 
the  word  "  permanent "  in  the  contract  is 
to  be  construed  in  accordance  with  its 
nature  and  in  accordance  with  the  subject- 
matter  of  the  contract,  and  the  obligation 
of  the  company  is  fulfilled  when  it  has  es- 
tablished its  terminus  and  erected  and  set 
in  operation  machine-shops  and  car-works, 
without  any  intention  at  the  time  of  re- 
moving them,  and  has  maintained  them  for 
a  period  of  eight  years.  Texas  &^  P.  R.  Co. 
V.  Marshall,  42  Am.  6^  Eng.  R.  Cas.  637,  136 
U.  S.  393,  10  Sup.  Ct.  Rip.  846.— Quoted 
IN  Toronto  v.  Ontario  &  Q.  R.  Co.,  22  Ont. 

344- 

41.  "Shall  be  disposed  of."— Cer- 
tain parties  agreed  with  the  contractor  for 
building  a  railroad,  to  take  all  the  com- 
pany's bonds  that  he  might  receive  under 
his  contract  at  the  rate  of  75  per  cent,  upon 
the  par  value  thereof,  the  subscription  not 
to  be  binding,  however,  "  until  said  bonds, 
to  the  amount  in  the  aggregate  at  par  of 
one  million  of  dollars,  shall  be  disposed  of." 
In  a  suit  upon  the  contract  it  was  admitt  d 
that  the  aggregate  par  value  amount  of  th'; 
bonds  disposed  of,  at  the  rate  prescribed  by 
the  contract,  d  id  not  exceed  $643,000.  Held, 
that  the  bonds  subscribed  for  were  a  part 
of  tlie  million  to  be  "  disposed  of,"  and  the 
expression  "  that  it  should  not  be  binding 
unti'  a  million  of  the  bonds  should  be 
taken,"  might  well  be  construed  as  one  re- 
quiring the  disposition  Lhus  commenced,  to 
be  continued,  until  the  amount  specified 
should  be  disposed  of,  and  that  the  con- 
dition upon  which,  according  to  this  con- 


struction of  the  contract,  the  defendant's 
liability  was  made  to  depend,  having  never 
been  performed,  no  judgment  could  be  ren- 
dered against  him.  Dalrymple  v.  Lauman, 
23  Md.  376. 

412.  "(Solid  rock."— Where  there  is 
nothing  to  show  that  the  words  "  solid 
rock,"  in  a  contract,  were  used  in  other 
than  their  plain,  ordinary,  and  popular 
sense,  evidence  of  surrounding  circum- 
stances is  not  admissible  upon  the  question 
of  their  meaning.  Fruin  v.  Crystal  R.  Co., 
89  Mo.  397,  14  S.  W.  Rep.  557. 

43.  "  To  be  forwarded."— The  words 
"  to  be  forwarded,"  in  a  contract  of  carriage, 
are  not  conclusive  as  to  whether  the  lia- 
bility is  that  of  a  carrier  or  that  of  a  for- 
warder. Fischer  v.  Merchants'  Dispatch 
Transp.  Co.,  13  Mo.  App.  133. 

3.  Conditions. 

44.  How    construed,    generally.— 

The  payment  of  money  cannot  be  made  de- 
pendent on  the  performance  of  a  condition 
by  the  party  to  whom  it  is  to  be  paid,  which 
condition,  by  its  terms,  may  not  be  per- 
formed until  after  the  date  at  which  the 
money  is  to  be  paid.  Front  St.,  M.  &=  O. 
R.  Co.  V.  Butler.,  50  Cal.  574,  12  Am.  Ry. 
Rep.  183. 

Defendant,  with  others,  contracted  to  pay 
a  street-railway  company  a  certain  sum  if 
its  road  was  built  within  a  specified  time. 
Held,  that  a  failure  to  complete  the  road 
within  the  time,  caused  by  circumstances 
a,  parently  beyond  its  control,  is  not  a  de- 
fense against  paying  the  amount;  but  de 
fendant  may  recoup  against  the  claim  to  the 
extent  that  he  has  been  damaged  by  the 
dehiy.  Front  St.,  M.  &>  O.  R.  Co.  v.  Butler, 
50  Cal.  574,  12  Atn.  Ry.  Rep.  183. 

If  the  terms  of  a  contract  between  two 
railways  be  agreed  upon  by  correspondence, 
a  limitation  or  condition  inserted  in  one  or 
more  of  the  communications  need  not  be 
repeated  or  referred  to  in  subsequent  ones, 
in  order  to  preserve  its  force.  Georgia  R. 
(S^  B.  Co.  V.  Smith,  40  Am.  &■•  Eng.  R.  Cas. 
123,  83  Ga.  626,  10  .S.  E.  Rep.  235. 

Where  a  landowner  agreed  in  writing  to 
convey  certain  lands  to  a  railroad,  in  con- 
sideration that  it  would  locate  a  station  at 
a  certain  place,  an  oral  agreement  that  the 
writing  should  not  be  binding  until  the 
citizens  should  pay  the  owner  $350  is  not 
binding  on  the  company,  where  it  had  no 
knowledge  of  such  condition.    Chidesier  v. 
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Springfield  &>  I.  S.  E.  H.  Co.,  59  ///.  87,  11 
Am.  Ky.  Rep.  183. 

Where  a  street-railway  company  ii  eriven 
permission  by  the  board  of  county  coni  -.lis- 
sioners  to  lay  its  track  along  a  public  \\\'\\- 
way,  and  is  required  to  deposit  in  th.:  c  jun- 
ty  treasury  a  certain  sum  of  money,  which 
is  to  be  repaid  upon  the  performance  l;y  it 
of  certain  conditions,  it  can  only  recover 
the  money  so  deposited  by  showing  a  per- 
formance of  the  conditions,  or  a  legal  excuse 
for  not  doing  so.  St.  Joseph  County  v.  South 
Bend  &"  M.  St.  R.  Co.,  118  hid.  68,  20  N.  E. 
Rep.  499. 

The  fact  that  the  performance  of  the 
stipulated  conditions  by  the  railway  com- 
pany will  put  it  to  great  inconvenience  and 
cause  it  a  large  outlay  of  money  is  not  a 
sufficient  excuse  for  the  non-performance 
of  its  agreement.  St.  Joseph  County  v.  South 
Bend&^  M.  St.  R.  Co.,  iii  Ind.  68,  20  .V.  E. 
Rep.  499. 

Where  the  contract  is  an  entirety,  and 
there  is  in  it  no  means  of  apportionment, 
and  nothing  can  be  shown  aliunde  to  estab- 
lish an  apportionment,  nor  to  show  the 
relative  or  absolute  values  of  the  several 
conditions,  no  action  can  be  maintained  to 
recover  the  consideration,  if  unpaid,  nor 
upon  a  quantum  meruit,  until  all  tlie  con- 
ditions are  performed  ;  and  if  the  considera- 
tion has  been  paid  in  advance,  and  only 
part  of  the  conditions  are  performed,  the 
entire  consideration  can  be  recovered  back. 
Yet  to  this  conclusion,  in  any  given  case, 
the  law  reluctantly  comes,  and  only  when 
it  is  perfectly  clear  that  by  no  construction 
or  evidence  can  there  be  any  apportionment 
or  determination  of  values.  Missouri,  K.  iS>» 
T.  R.  Co.  V.  Ft.  Scott,  1 5  Kan.  435. 

In  every  contract  for  the  conveyance  of 
property  there  is  an  implied  condition  that 
the  subject-matter  of  the  contract  shall  be 
in  e.xistence  when  the  time  for  performance 
arrives.  If  it  has  then  ceased  to  exist  each 
party  is  discharged  from  the  contract. 
Poxvell  v.  Dayton,  S.  6^  G.  R.  R.  Co.,  12 
Oreg.  488,  8  J'ac.  Rep.  544. 

An  agreement  between  the  Baltimore  & 
O.  R.  Co.  and  the  county  commissioners  of 
Washington  county  recited  that  the  com- 
pany, in  prosecution  of  its  business,  had 
been  co  -pelled  to  obstruct  a  public  road 
where  it  crossed  its  tracks ;  that  it  had  been 
proposed  to  change  the  road  so  that  it 
would  run  on  the  north  side  of  the  track 
and  not  cross  the  same,  whereby  the  com- 


pany would  be  relieved  from  liability  to  in- 
dictment for  obstructing  the  highway;  and 
that  it  agreed  to  make  the  altered  road  and 
to  put  up  and  to  maintain  at  its  own  ex- 
pense a  fence  or  barrier  where  the  proposed 
road  was  higher  than  the  tracks  of  the  rail- 
road. The  commissioners,  instead  of  clos- 
ing and  discontinuing  the  old  road  where  it 
cnjssed  the  tracks  of  the  railroad,  provided 
an  additional  road  and  left  the  old  one  un- 
changed. Held,  that  the  company  was  re- 
lieved from  its  obligation  to  erect  guards 
and  barriers,  tlie  condition  upon  the  per- 
formance of  which  that  obligation  was  ex- 
pressly made  to  depend — the  entire  closing 
of  the  old  road — not  having  been  complied 
with  by  the  county  commissioners.  Elgin 
V.  Baltimore  <S-  O.  R.  Co.,  74  Md.  61,  21  At  I. 
Rep.  688. 

The  fact  that  the  employes  of  the  company 
assisted  in  repairing  the  new  road  did  not 
show  that  the  company  had  unconditionally 
agreed  to  erect  guards  and  barriers  along 
such  road,  or  that  it  had  waived  the  right 
to  insist  upon  the  closing  of  the  old  road 
before  it  would  assume  the  performance  of 
its  agreement  in  regard  to  the  new  one. 
Elgin  V.  Baltimore  &•  O.  R.  Co.,  74  Md.  61, 
21  All.  Rep.  688. 

45.  Coiiilitioiis  precedent.*  —  (i) 
What  are. — Under  section  115  of  the  Rail- 
ways Clauses  Act  1845,  approval  of  the  en- 
gines to  be  used  by  a  colliery  company  on 
the  line  of  a  railway  is  a  condition  prece- 
dent to  the  user  of  the  line  under  section 
92.  Powell  Duffryn  S.  Coal  Co.  v.  Taff 
Vale  R.  Co.,  29  L.  T.  575,  22  W.  R.  1S2; 
affirmed  in  L.  R.  9  Ch.  3ji,  43  L.  J.  Ch.  575, 
30  L.  T.  208. — Distinguished  in  Woodruff 
V.  Brecon  &  M.  T.  J.  R.  Co.,  L.  R.  28  Ch. 
D.  190,  54  L.  J.  Ch.  620,  52  L.  T.  69,  2,1  W. 
R.  125. 

Under  a  contract  to  supply  coke  to  a 
railway  to  the  satisfaction  of  the  company's 
inspecting  officer,  it  is  a  condition  prece- 
dent to  the  right  of  the  plaintifT  to  insist 
upon  the  acceptance  of  the  coke  that  it 
shall  be  to  the  satisfaction  of  such  officer. 
Grafton  v.  Eastern  Counties  R.  Co.,  8  Ex. 
699. 

Where  a  railway  company  contracts  to 
carry  a  certain  quantity  of  coal  within  a 
certain  lime,  and  the  agreement  is  founded 

*  Contract  to  m.ike  a  donation  upon  the  com- 
pletion of  a  railroad.  How  far  the  completion 
is  a  condition  precedent,  see  24  Am.  &  Eng.  R. 
Cas.  350,  abstr. 
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upon  the  basis  that  there  should  be  no  un- 
reasonable detention  of  tlie  cars  by  a  con- 
necting line,  it  is  a  condition  precedent  to 
its  obligation  to  carry  the  cc^al  tiiat  there 
should  be  no  un/easonable  delay  by  such 
connecting  company.  Johnassolin  v.  Great 
Northern  R.  Co.,  lo  Ex.  434,  24  L.  J.  Ex.  31. 
(Z)  What  are  not. — Courts  are  disinclined 
to  construe  the  stipulations  of  a  contract  as 
conditions  precedent,  unless  compelled  by 
the  language  of  the  contract  plainly  ex- 
pressed. The  reason  of  this  is  that  such  a 
construction  often  prevents  the  court  from 
dealing  out  justice.  So  where  a  subscription 
is  made  to  the  stock  of  a  railroad,  with  a 
condition  that  the  road  is  to  be  completed 
in  a  specified  time,  the  court  will  not  hold 
the  building  of  the  road  a  condition  prece- 
dent to  the  right  of  recovery  of  the  sub- 
scription, where  the  road  was  completed 
before  suit  was  brought,  but  not  within  the 
s[)ecified  time.  Front  St.,  M.  6«»  O.  R.  Co. 
V.  Butler,  50  Cal.  574,  12  Am.  Ry.  Rep.  183. 

By  the  terms  of  a  contract  of  sale  of  a 
railroad  the  purchaser  was  to  carry  freight 
for  the  seller  at  stipulated  rates,  with  a  pro- 
viso that  the  seller  should  enter  into  a 
written  contract  binding  himself  to  give 
the  purchaser  the  transportation  of  all  such 
freight.  Held,  that  the  execution  of  such  a 
written  contract  was  not  a  condition  prece- 
dent; and  that  if  both  acted  upon  the 
original  contract  of  sale,  without  request  or 
demand  for  such  written  contract,  they 
would  be  bound  by  the  terms  of  the  origi- 
nal contract — the  one  to  carry  at  the  stipu- 
lated rate  and  the  other  to  give  the  trans- 
portation of  all  such  freight  to  the  carrier. 
Chicago  <S-  A.  R.  Co.  v.  Chicago,  V.  &*  W. 
Coal  Co.,  79  ///.  121. 

In  a  written  instrument,  by  the  terms  of 
which  the  obligor  became  bound  to  pay  a 
certain  sum  of  money  to  a  railroad  com- 
pany when  the  road  was  completed  and  the 
cars  running  between  designated  points, 
the  words,  "the  road  to  be  finished  by  Sep- 
tember I,  1872,"  were  held  not  to  imply  a 
condition  precedent.  The  obligor  was  not 
released  from  payment  by  the  fact  that  the 
road  was  not  completed  at  the  time  fixed  in 
the  instrument.  Davis  v.  Cobba7i,  39  Iowa 
392,  20  Am.  Ry.  Rep.  83.— DISTINGUISHING 
Burlington  &  M.  R.  R.  Co.  v.  Boestlf  r,  15 
Iowa  555. 

Where  a  person  agrees  to  supply  coke  to 
a  railway  company,  the  readiness  and  will- 
ingness of  the  company  to  take  from  him 


all  the  coke  it  requires,  as  provided  by  the 
contract,  is  not  a  condition  precedent  to  its 
right  to  insist  upon  being  supplied  with  the 
quantities  expressly  stipulated  for;  and  the 
fact  that  the  company  has  bought  coke 
from  other  parties,  in  violation  of  the  con- 
tract, aflfords  no  answer  to  the  action  by 
the  company  for  the  failure  to  deliver  the 
quantities  contracted  for.  Eastern  Counties 
R.  Co.  v.  Philipson,  xd  C.B.  2,  24  L.J.  C. 
P.  140. 

Where  the  i8th  section  of  31  Vict.  c.  13 
was  not  embodied  in  an  agreement  with 
one  J.  I.  as  a  condition  precedent  to  the 
payment  of  any  sum  for  work  executed,  the 
crown  could  not  afterwards  rely  on  that 
section  of  the  statute  for  work  done  and 
accepted  and  received  by  the  government. 
Isbester  v.  Queen,  7  Can.  Sup.  Ct,  696,  i  Can. 
Exch.  358, 

(3)  Validity  and  effect. — Where  a  party 
entered  into  a  contract  with  a  railway  to  pay 
all  its  debts,  in  which  it  was  provided  that 
the  amount  to  be  paid  on  the  debts  of  the 
company  might  be  j'aid  out  of  the  proceeds 
of  certain  township  and  county  bonds  that 
might  be  issued  in  payment  of  subset  ip- 
tion,  which  such  party  was  to  have — held, 
that  he  could  not  be  held  liable  to  a  cred- 
itor of  the  company  without  proof  of  the 
issue  and  delivery  to  him  of  such  bonds. 
Snellv.  Cheney,  88  ///.  258. 

To  assist  a  railroad  company  in  building 
its  road  as  proposed,  defendant  agreed  in 
writing  to  pay  it  $200  upon  the  arrival  at 
Delphi  from  Indianapolis  of  the  first  train 
of  cars  over  the  road  proposed  to  be  built. 
The  road  was  built  from  Delphi  to  within 
one  and  a  half  miles  of  Indianapolis,  but 
by  a  different  route,  and  thence  to  a  depot 
in  the  latter  place  the  track  of  another  road 
was  used,  and  by  this  line  a  train  of  cars 
came  from  Indianapolis  to  Delphi.  Held, 
that  the  condition  precedent  was  not  per- 
formed, and  there  could  be  no  recovery. 
Indianapolis,  D.  &*  C.  R.  Co.  v.  Holmes,  101 
Ind.  348. 

Where  a  contract  between  a  railroad 
company  and  one  of  its  contractors  pro- 
vides that  the  contractor  shall  not  receive 
the  amount  uf  the  final  estimate  of  his 
work  until  he  shall  release,  under  seal,  all 
claims  or  demands  upon  the  company  iiris- 
iPc  out  of  the  contract,  the  contractor  can- 
n  Jt  recover  the  amount  of  the  final  estimate 
until  he  has  executed  the  release;  and  his 
attaching   creditor   has   no   greater    rights 


CONTRACTS,  40-49. 


100 


ad 

lO- 

ive 

ills 
all 
is- 


Its 


against  tlie  company  in  respect  to  this  final 
estimate  than  he  has,  and  therefore  cannot 
recover  the  amount  unless  the  contractor 
has  executed  the  release.  Baltimore  &*  O. 
A'.  Co.  V.  McCullough,  12  Gratt.  (Va.)  595. — 
Rkvieweu  in  Baltimore  &  O.  R.  Co.  v. 
Gallahue,  14  Gratt.  (Va.)  563. 

In  such  case  a  common  law  court  has  no 
authority  to  make  its  judgment  against  the 
company  operate  as  a  release  under  seal  by 
the  Cf>ntractor.  Baltimore  &*  O.  K.  Co.  v. 
M'cCullough,  12  Gratt.  {Va.)  595. 

40.  Cuiulitioiis  .siibscqiiciit.— In  the 
right-of-way  contract  betwee;'  a  railroad 
and  an  owner  of  land,  which  operated  to 
vest  at  once  the  easement  in  the  land,  and 
in  which  it  was  stipulated  that  the  company 
should  not  throw  down  the  grantor's  fences 
and  allow  his  stock  to  escape,  and  that  he 
should  have  the  wood  on  the  right  of  way, 
such  conditions  were  subsequent  ones,  for 
the  breach  of  which  an  action,  either  for 
specific  performance  or  damages,  would  lie, 
as  the  grantor  might  elect.  Missouri  Pac. 
R.  Co.  V.  Owens,  i  Tex.  App.  {Civ.  Cas.)  163. 

V.  VALIDITY. 

I.  /«  General, 

47.  What  coutraots  are  valid,  gen- 
erally.— In  regard  to  corporations  the  rule 
is  that  their  executed  dealings  must  stand 
for  and  against  both  parties  when  good 
faith  requires  it.  Southern  Pac.  R.  Co.  v. 
United  States,  28  Ct.  of  CI.  77. 

A  contract  for  the  leasing  of  a  road  for 
999  years  is  not  void  because  the  company's 
charter  is  limited  to  forty  years,  where  such 
contract  provides  that  it  shall  be  binding 
upon  the  parties  and  their  successors  and 
assigns,  and  where  the  charter  provides  that 
it  may  he  renewed.  Union  Pac.  R.  Co.  v. 
Chicago,  R.  I.  &^  P.  R.  Co.,  5 1  A»i.  <S^  Eng. 
R.  Cas.  162,  51  Fetl.  Rep.  309,  2  C.  C.  A.  174; 
affirming  47  Am.  &*  Eng.  R.  Cas.  340,  47 
Fed.  Rep.  1 5. 

The  owners  of  a  graded  railroad  bed  can 
sell  the  same  to  a  railroad  company  whose 
officers  and  directors  are  composed  of  the 
same  identical  persons  who  own  the  road- 
bed, and  issue  the  capital  stock  of  the  com- 
pany in  payment  theivof,  at  a  time  when 
those  who  sell  the  roadbed  and  own  and 
control  the  corporation  are  the  absolute 
owners  of  all  the  stock  issued  by  the  com- 
pany, and  when  the  terms  of  sale  and  the 
issue  of  ^tock  are  matters  of  record  on  the 
books  of  the  company,  and  when  the  trans- 
3  D.  R.  D.— 14. 


action  occurred  months  before  any  other 
or  additional  stock  is  issued  by  such  com- 
pany. St.  Louis,  Ft.  S.  iS-»  IV.  R.  Co.  v. 
Tiernan.  40  Am.  (Sf^  Eng.  R.  Cas.  525,  37 
Kan.  606,  1 5  Pac.  Rep.  544. 

A  bridge  company  made  an  agreement 
with  the  I.  R.  Co.,  a  railroad  company,  by 
which  the  latter  was  granted  the  right  to 
use  a  bridge  then  in  course  of  construction, 
upon  the  payment  of  certain  tolls  and  rent. 
Subsequently,  but  before  the  execution  of 
the  formal  contrac'-,  lor  the  use  of  the  bridge, 
the  road  of  the  I.  R.  Co.  was  leased  to  the 
Pittsburgh  Co.,  which  assumed  the  obliga- 
tions of  the  I.  R.  Co.,  and  performance  of 
the  obligations  assumed  was  guaranteed  by 
the  Pennsylvania  Co.  After  the  execution 
the  Pittsburgh  and  Pennsylvania  companies 
executed  an  undertaking  by  which,  in  con- 
sideration of  the  execution  of  the  bridge 
contract  by  the  I.  R.  Co.,  they  assumed  the 
liabilities  under  such  contract,  the  same  as 
if  it  had  been  specifically  named  in  and 
made  a  part  of  the  lease.  Held,  that  the 
lease  and  the  contract  for  the  use  of  the 
bridge  were  independent  contracts,  and 
that  the  validity  of  the  latter  did  not  de- 
pend upon  the  validity  or  invalidity  of  the 
former.  Pittsburgh,  C.  <3«»  St.  L.  R.  Co.  v. 
Keokuk  &*  H.  Bridge  Co.,  39  Am.  &=  Eng.  R. 
Cas.  213,  131  d/.  .S.  371,  9  Sup.  Ct.  Rep.  770. 

48.  Want  of  contractual  capacity. 
— If  a  contract  between  two  corporations  is 
not  in  violation  of  some  public  law  or  con- 
trary to  public  policy,  it  seems  that  only 
the  immediate  parties  to  it,  as  the  corpora- 
tions themselves,  or  the  stockholders  who 
are  parties  by  representation,  hold  such  a 
legal  position  in  relation  to  the  contract  as 
to  entitle  them  to  raise  the  question  of  its 
validity  on  account  of  the  .illcged  want  of 
capacity  of  the  parties  to  make  it.  Ver- 
mont &>  C.  R.  Co.  V.  Vermont  C.  R.  Co.,  34 
Vt.  I. 

41).  Uncertainty.— A  contract  by  which 
the  defendant  railroad  company  employed 
plaintiff  as  its  land  agent,  at  a  stipulated 
monthly  salary,  "  to  travel  and  work  for  the 
road,  to  induce  capitalists  to  make  invest- 
ments along  its  line,  and  excursionists  to 
travel  over  the  road,"  no  period  for  its  con- 
tinuance being  specified,  is  void  for  uncer- 
tainly, and  either  party  may  withdraw  from 
it  at  pleasure.  Howard  v.  East  Tenn.,  V. 
<S-  G.  R.  G;.,  91  Ala.  268,  8  So.  Rep.  868. 

A  contract  by  which  a  railway  company 
engages  to  cive  an  employe,  injured  in  the 
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service  of  the  company,  a  permanent  job  as 
long  as  lie  is  able  to  perform  the  services 
required,  is  not  so  vague  and  uncertain  as 
to  be  void.  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  App.  109,  32  N.  E.  Rep.  802. 

50.  Lack  of  voni!iid«rsitiuii. — A  rail- 
road company  agreed  with  K.  and  his  asso- 
ciates, in  consideration  that  they  would 
build  an  iron  furnace  on  the  line  of  its  road, 
to  transport  ore  and  metal  to  and  from  such 
furnace  at  a  given  rate  for  the  term  of  ten 
years,  "  when  by  them  required  so  to  do." 
And  K.  and  his  associates,  in  consideration 
of  the  promise  and  agreement  of  the  rail- 
road company,  erected  a  furnace  according 
to  the  stipulations  of  the  agreement.  Held, 
that  the  promise  of  the  company  to  carry 
freight  at  the  rates  agreed  upon  is  not  voi  i 
for  want  of  a  sufficient  consideration,  nor 
for  want  of  mutuality  of  obligation  between 
the  parties;  and  held  further,  that  the  right 
thus  secured  under  the  contract  by  K.  and 
his  associates  was  transferable  by  assign- 
ment to  a  subsequent  purchaser  of  the  fur- 
nace property.  Himrod  Furnace  Co.  v. 
Cleveland  <S-  M.  R.  Co.,  22  Ohio  St.  451.— 
Followed  in  Cleveland  &  M.  R.  Co,  v. 
Himrod  Furnace  Co.,  37  Ohio  St.  321. 

An  agreement  by  a  railway  company  with 
bankers  to  issue  to  them  paid-up  stock  and 
debentures  at  a  discount,  in  consideration 
of  a  large  advance  of  money  by  them — held, 
under  the  circumstances,  valid  and  reason- 
able. Webb  V.  Shropshire  R.  Co.,  [1893]  3 
Ch.  307. 

51.  Voidable  contracts— Ratifica- 
tion.— A  part  of  the  directors  of  two  com- 
panies were  th  j  same  persons.  Held,  that  a 
contract  entered  into  on  behalf  of  the  cor- 
porations by  such  persons,  without  consult- 
ing the  stockholders,  is  voidable,  even  if  a 
majority  sanctioned  the  contract,  excluding 
the  ones  who  were  directors  in  each  com- 
pany. And  the  validity  of  the  contract 
would  not  be  affected  by  the  fact  that  the 
stockholders  knew  when  electing  the 
directors  that  some  of  ihem  were  directors 
in  the  other  company.  Metropolitan  El.  R. 
Co.  v.  Manhattan  El.  R.  Co.,  i  j  Am.  &>  Eng. 
R.  Cas.  I,  II  Daly  {N.  Y.)  373,  14  Abb.  N. 
Cas,  103. 

A  railroad  company  agreed  to  pay  plain- 
tiffs a  certain  sum  if  they  would  secure  a 
responsible  construction  company  to  build 
its  road.  Plaintiffs  negotiated  with  a  con- 
struction company,  and  a  contract  was 
drafted  but  was  never  executed  by  the  par- 


ties, by  reason  of  the  construction  company 
not  having  sufficient  funds.  Some  months 
later  the  railroad  company  secured  addi- 
•  tional  subscriptions  to  the  stock  of  the  con- 
struction company,  which  enabled  it  to  be- 
gin the  work.  Held,  that  plaintifTs,  not 
being  instrumental  in  completing  the  con- 
tract, could  not  recover.  Smith  v.  Seattle, 
L.  S.  &*  E.  R.  Co.,  55  JV.  Y.  S.  R.  627,  72 
Hun  202,  25  A^.   Y.  Supp.  368. 

In  the  negotiations  between  the  company 
and  plaintiffs  in  making  the  above  con- 
tract, it  was  carried  on  by  an  agent  of  the 
railroad  company,  who  entered  into  a  secret 
contract  with  plaintiffs  to  receive  a  part  of 
the  consideration  to  be  paid  for  procuring 
such  construction  company.  Held,  that 
such  arrangement  rendered  the  contract 
voidable  at  the  election  of  the  railroad  com- 
pany, if  it  had  never  ratified  it;  and  such 
contract  was  voidable  even  if  the  secret 
agreement  was  not  entered  into  until  after 
the  contract  was  executed.  Smith  v.  Seat- 
tle, L.  S.  (S-  E.  R.  Co.,  II  N.  Y.  S.  R.  627, 
72  Hun  202,  25  N".  Y.  Supp.  368. 

2.  Illegal  Contracts. 

52.  In  general.— A  contract  by  a  com- 
mon carrier,  which  disables  it  to  perform 
its  duty  to  the  public,  will  not  be  enforced. 
Chouteau  v.  Union  R.  &^  T.  Co.,  22  Mo.  App. 
286. 

The  officers  and  agents  of  a  railroad  com- 
pany have  no  authority  to  use  the  funds  of 
the  corporation  in  running  a  line  of  steam- 
e;s  in  connection  with  the  road,  and  all  con- 
tracts for  that  purpose  are  illegal.  St. 
Joseph  ex  rel.  v.  Savi/le,  39  Afo.  460. — FOL- 
LOWING Pearce  v.  Madison  &  I.  R.  Co.,  21 
How.  (U.  S.)  441  ;  Hoagland  v.  Hannibal  & 
St.  J.  R.  Co.,  39  Mo.  451. 

A  contract  by  the  directors  to  use  the 
bonds  of  a  railroad  to  aid  in  building  the 
road  of  another  company  in  another  state 
is  illegal.  Shepaug  Voting  Trust  Cases,  60 
Conn.  553,  24////.  Rep.  32.— Distinguish- 
ing Nashua  &  L.  R.  Corp.  v.  Boston  &  L. 
R.  Corp.,  136  U.  S.  356. 

An  agreement  that  a  railroad  employe 
should  deposit  a  certain  amount  of  money 
as  a  guaranty  for  the  faithful  discharge  of 
his  duties,  and  making  the  president  of  the 
company  the  sole  judge  as  to  whether  the 
company  is  entitled  to  retain  the  money, 
and  declaring  his  written  certificate  of  for- 
feiture conclusive  upon  the  parties  in  all 
courts  of  justice,   is  void   so  far  as  it  at- 
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tempts  to  oust  the  jurisdiction  of  the  courts. 
White  V.  Middlesex  R.  Co.,  135  Mass.  216. — 
Criticising  London  Tramways  Co.  v, 
Bailey,  3  Q.  B.  D.  217.  Referring  to 
Wilson  V.  Glasgow  T.  &  O.  Co.,  5  Sc.  Sess. 
Cas.  (4th  ser.)  981 ;  Glasgow  T.  &  O.  Co.  v. 
Dempsay,  3  Coup.  Just.  440. 

Where  a  railway  company,  having  no 
power  to  borrow  money,  sells  part  of  its 
rolling  stock  and  makes  a  contract  with  the 
purchaser  for  the  hire  of  such  rolling  slock 
u:  a  rent  which  would  repay  the  purchase 
price  and  interest  in  five  years,  if  the  trans- 
action is  dona  fide,  it  is  not  illegal  and  void 
as  a  cloak  for  borrowing  money.  V'ork- 
shire  K.  Wagon  Co.  v.  Maelure,  L.  K.  21  Ch. 
D.  309,  51  /..  /.  Ch.  D.  857,  47  L.  T.  290,  30 
W.  R.  761  ,  reversing  L.  R.  19  Ch.  D.  47S, 
51  L.J.  Ch.  D.  253.  45  L.  T.  747,  30  W.  R. 
288. 

The  directors  of  a  railway  company  made 
a  contract  with  W.  to  mine  coal,  highly 
favorable  to  said  W.,  said  directors  arrang- 
ing at  the  time  that  they  would  subsequently 
form  a  corporation,  to  which  W.  was  to  as- 
sign his  contract,  whereby  said  directors 
would  be  enabled  to  realize  a  profit.  W. 
accordingly  expended  some  funds  in  mining 
coal,  and  afterwards,  the  proposed  corpora- 
tion being  formed,  ass'-'-^ed  his  contract  to 
it,  remaining  in  the  employ  of  such  new 
corporation  as  superintendent.  Subse- 
quently the  directors  of  the  railroad  com- 
pany seized  the  books  and  property  of  the 
cial  company  and  ceased  to  employ  W.  In 
a  suit  brouglit  by  W.  against  the  railway 
company  for  an  account,  etc. — he/d,  that 
the  contract,  being  tainted  with  fraud  on 
the  part  alike  of  W.  and  the  directors  of 
the  company,  the  former  could  derive  no 
benefit  from  the  contract  nor  r^ustain  any 
claim  against  the  company  for  its  repudia- 
tion. Wardell\.  Union  Pac.  R.  Co.,  i  Am, 
«S^•  Kn^.  R.  Cas.  427, 103  U.  S.  651.— Quoted 
IN  Jesup  V.  Illinois  C.  U.  Co.,  43  Fed. 
Rep.  483;  Thomas  v.  Peoria  &  R.  I.  R. 
Cu.,  36  Am.  &  Eng.  R.  Cas.  381,  36  Fed. 
Rep.  808.  Reconciled  in  Barr  v.  New 
York,  L.  E.  &  W.  R.  Co.,  125  N.  Y.  263. 
Reviewed  i»v  Metropolitan  El.  R.  Co.  v. 
Manhattan  El.  R.  Co.,  15  Am.  &  Eng.  R. 
Caa.  I,  II  Daly  (N.  Y.)  373,  14  Abb.  N.  Cas. 
103. 

53.  CoiitructB  proliibitufl  b.Y  law.— 
Where  buildings  were  used  in  promoting 
the  business  of  a  railway  company,  a  con- 
tract between  the  owner  and  the  company. 


exempting  the  company  from  liability  in 
case  the  buildiii^.s  were  set  on  fire  by  sparks 
from  passing  engines,  is  void  under  sections 
1289  and  1508  of  the  Iowa  Code.  Grisivold 
V.  niinois  C.  A'.  Co.,  {loxua)  53  N.  W.  Rep. 
295.— Distinguishing  Marquette,  H.  &  O. 
R.  Co.  V.  Spear,  44  Mich.  170,  6  N.  W.  Rep. 
202.  Reconciling  Warren  v.  Keokuk  & 
D.  M.  R.  Co.,  41  Iowa  484.  Reviewing 
West!/.  Chicago  &  N.  W.  R.  Co.,  'J^  Iowa 
654.  35  N-  W.  Rep.  479.  42  N.  W.  Rep.  512; 
Johnson  v.  Richmond  &  D.  R.  Co.,  86  Va. 
975,  11  S.  E.  Rep.  829. 

Where  a  contract  is  for  the  doing  of  two 
or  more  things  which  are  entirely  distinct, 
and  one  of  them  is  prohibited  by  law  i.nd 
the  others  are  legal,  such  illegality  of  the 
one  stipulation  cannot  be  set  up  as  a  bar  to 
an  action  for  a  breach  of  one  of  the  valid 
stipulations.  Erie  R.  Co.  v.  Union  L.  <&-•  E. 
Co.,  35  N.J.  L.  240. — Followed  in  Stewart 
V.  Lehigh  Valley  R.  Co.,  38  N.  J.  L.  505. 
Quoted  in  Burlington,  C.  R.  &  N.  R.  Co. 
V.  Northwestern  Fuel  Co.,  31  Fed.  Rep.  652. 

Under  section  818,  Pto.  Rev.  St.,  provid- 
ing that  no  officer  or  employe  of  any  rail- 
road corporation  shall  be  interested  in  fur- 
nishing supplies  to  such  corporation,  nor  in 
the  business  of  transportation,  as  a  common 
carrier,  of  freight  or  passengers  over  the 
works  owned,  leased,  or  operated  by  the 
company  of  which  he  is  ofllcer  or  em- 
ploye, a  contract  entered  into  with  a  rail- 
road company, organized  under  the  Missouri 
laws,  and  operating  a  road  in  another  state, 
by  a  stock  agent  of  the  company  leasing  for 
a  term  of  years  certain  of  the  company's 
stock  yards  in  such  other  state,  in  considera- 
tion of  his  receiving  from  the  company  one 
dollar  per  car-load  for  loading  and  unload- 
ing stock  which  he  Is  to  feed,  and  charge 
anfl  collect  the  expenses  against  shippers,  is 
void  in  its  inception  and  cannot  be  validated 
by  ratification.  Rue  v.  Missouri  Pac.  R, 
Co.,  36  Ain.&*Eng.  R.  Cas.  449,  74  Tex.  474, 
8  5.  W.  Rep.  533. 

54.  Wagors.— There  is  no  law  in  Illinois, 
either  statute  or  common,  prohibiting  a 
wager  that  a  railroad  will  be  completed 
within  a  specified  time,  and  an  action  may 
be  maintained  upon  it.  Beadles  v.  JUess,  27 
///.  320. 

55.  Futures  and  option^.— A  con- 
tract to  sell  a  certain  number  of  shares  of 
railroad  stock  at  a  ci-rtain  prii.e,  if  taken  on 
or  before  a  certain  date  in  the  future,  is  an 
option  to  buy  at  a  future  time,  and  is  there- 
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fore  within  111.  Crini.  Code,  §  130.  mak- 
ing it  an  offense  to  deal  in  futures,  or  to 
forestall  or  corner  the  markets.  Schneider 
V.  Turner,  27  ///.  App.  220.— Quoting  An- 
drews V.  Rontue,  24  Wend.  (N.  Y.)  289. 

50.  Contracts  void  as  an^aiiist  pub- 
lic policy.* — (i)  In  general.— h.  contract 
undertaking  to  define  the  amount  of  care 
that  a  railroad  company  shall  exercise  for 
the  personal  protection  of  its  employes  is 
void  as  against  public  policy,  especially 
where  the  matter  is  controlled  by  statute. 
Chicago,  W.  <S-  V.  Coal  Co.  v.  Peterson,  39 
III.  App.  114. 

It  is  against  public  policy  for  a  railway 
company  to  agree  without  legislative  au- 
thority to  delegate  to  another  company  all 
its  parliamentary  powers;  equity  will  not 
aid  such  an  agreement  or  promote  the  ob- 
ject of  it.  Great  Northern  R.  Co.  v.  East- 
ern Counties  R.  Co.,  9  Hare  306,  7  Railw. 
Cas.  643.  21  L.  J.  Ch.  837. 

(2)  Agreements  not  to  prosecute. — A  track 
laid  and  poles  erected  in  the  street  without 
authority  constitute  an  illegal  obstruction 
or  public  nuisance;  and  where  no  fact  is 
averred  to  show  special  damage  to  the 
plaintiff  by  the  obstruction,  an  agreement 
not  to  prevent  it  is  an  agreement  not  to  in- 
stitute a  public  prosecution,  which  is  against 
public  policy  and  void,  and  cannot  consti- 
tute a  consideration  for  a  promise  to  pay 
money  for  not  preventing  it.  Amestoy  v. 
Electric  Rapid  Transit  C?.,  95  Cal.  311,30 
Pac.  Rep.  550. 

(3)  Bribes.— V^h&rc  an  interest  in  a  town 
site,  on  the  line  of  a  road  then  building, 
was  to  be  conveyed  to  the  president  and 
construction  company  on  consideration  that 
they  "aid,  assist,  and  contribute  to  the 
building  up  of  a  town  on  said  lands  " — held, 
void  as  being  a  bribe.  Bestor  v.  Wathen,  60 
///.  138.— Quoted  in  St.  Louis,  J.  &  C.  R. 
Co.  V.  Mathers,  71  111.  592. 

(4)  Immoral  contracts. — A  provision  in  an 
agreement  on  the  part  of  a  telegraph  com- 
pany to  transmit  "the  family,  private,  and 
social  messages"  of  the  executive  officers  of 
a  railroad  company  free,  is  immoral  and 
against  public  policy,  and  taints  the  whole 
contract,  so  that  a  court  of  equity  will  not 
enforce  any  part  of  it.  Western  Union  Tel. 
Co,  V.  Union  Pac.  R.  Co.,  i  McCrary  {U.  J>'.) 


*  As  to  contrnctR  that  are  void  as  against  pub- 
lic pollcv,  see  notes,  9  Am.  &  Eno.  R.  Cas.  383; 
8  L.  R.  A.  497. 


418,  3  Fed.  Rep.  i.— Following  Marshall 
V.  Baltimore  &  O.  R.  Co.,  16  How.  (U.  S.) 
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(5)  Discriminating  rates,  drawbacks,  etc. 
— A  contract  between  a  freight  agent  and  a 
shipper  of  sand  giving  the  shipper  a  special 
rate,  lower  tlian  that  demanded  of  others, 
in  consideration  that  the  agent  share  in  the 
profits  of  the  shipments,  is  void  as  against 
public  policy,  and  no  share  ci  the  profits 
can  be  recovered.  Barkley  v.  Williams,  26 
///.  App.  213. 

A  covenant  by  the  Morris  Canal  and 
Banking  company,  not  to  allow  to  others  a 
drawback  from  established  rates  on  the 
transportation  of  merchandise  over  its  ca- 
nal, which  it  agreed  to  allow  to  the  cove- 
nantee, is  against  public  policy,  and  void. 
Such  a  covenant  does  not,  however,  invali- 
date the  entire  contract  in  which  it  exists, 
and  from  the  remainder  of  which  it  is  sev- 
erable. The  agreement  to  allow  the  draw- 
back to  the  covenantee  is  valid  and  enforce- 
able, and  others  are  entitled  to  equally 
reasonable  terms.  Stewart  v.  Lehigh  Val- 
ley R.  Co.,  38  N.J.  L.  505.  13  Am.  Ry.  Rep. 
54;  affirming  36  N.  J.  L.  259. — Following 
Erie  R.  Co.  v.  Union  L.  &  E.  Co.,  35  N.  J. 
L.  240. — Quoted  in  Bayles  v.  Kansas  Pac. 
R.  Co.,  40  Am.  &  Eng.  R.  Cas.  42,  13  Colo. 
181,  5  L.  R.  A.  480,  22  Pac,  Rep.  341; 
Stockton  V.  Central  R.  Co.,  50  N.  J.  Eq.  52 ; 
Cleveland,  C,  C.  &  I.  R.  Co.  v.  Closser,  126 
Ind.  348.  Reviewed  in  Willoughbv  v. 
Chicago,  J.  ft.  &  U.  S.  Y.  Co.,  50  N.  j!  Eq. 
656. 

57.  Contracts  not  void  as  against 
public  policy.  —  A  contract  between  a 
citv  and  a  railroad  company,  expressly 
sanctioned  by  the  legislature  of  the  state 
and  designed  to  insure  the  construction  of 
works  of  internal  improvement  of  impor 
tance  to  the  city,  and  of  which  the  city  has 
secured  the  advantages,  is  not  against  pub- 
lic policy  nor  without  consideration.  Wi- 
nona V.  Cowdrey,  93  U.  S.  612. 

Where  an  employe,  injured  in  the  service 
of  a  railway  company,  sues  the  company 
for  a  breach  of  contract  in  failing  to  give 
him  a  steady  job  as  agreed,  the  company 
cannot  set  up  as  a  defense  that  it  is  a  fuasi 
public  corporation,  and  that  such  a  contract 
is  void  as  against  public  policy.  Pennsyl- 
vania Co.  w.Dolan,  C  Ind.  App.  109,  32  N.L. 
Rep.  802. 

Where  a  railroad  company  employs  a 
detective,  an  agreement  to  furnish  him  bail 
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and  to  pay  all  expenses  of  his  defense  if  he 
should  be  arrested  while  in  its  employ  is 
not  void  as  against  public  policy;  but  the 
contract  does  not  bind  the  company  to  fur- 
nish bail  where  the  detective  is  arrested  for 
assisting  in  lynching  a  man  after  he  had 
procured  his  arrest  on  a  charge  of  wrecking 
trains.  Hewlett  v.  Cincinnati,  N.  O.  &^  T. 
K.  Co.,  65  Miss.  463,  4  So.  Rep.  547. 

Where  defendant  railroad  agrees  to  make 
good  any  deticiency  of  the  net  income  of 
plaintiff  company,  so  as  to  enable  it  to  meet 
interest  on  its  bonds,  and  in  consideration 
[jlaintiff  company  agrees  to  give  a  lien  on 
its  road  and  to  deposit  a  majority  of  its 
capital  stock,  retaining  the  right  to  vote  it 
so  long  as  its  road  is  operated  to  the  satis- 
faction of  defendant  company,  such  agree- 
ment is  not  void  per  se  as  against  public 
policy.  Bradford,  E.  &^  C.  K.  Co.  v.  New 
York,  L.  E.  Q^  W.  R.  Co.,  i  N.  V.  Si-pp. 
3C3.  16  A^.  Y.  S.  R.  208,  48  Hun  621,  mem. 

58.  Cuiitracts  relative  to  locatiuu 
of  road.— (I)  When  illegal. — A  contract 
made  with  officers  of  a  railroad,  acting  in 
their  individual  capacity,  to  induce  them  to 
establish  the  line  of  a  road  at  a  given  point, 
for  the  purpose  of  promoting  the  private 
advantage  of  the  contracting  parlies,  is 
against  public  policy  and  will  not  be  en- 
f(jrced  in  equity,  hinder  v.  Carpenter,  62 
///.  309. 

An  agreement  giving  the  exclusive  right 
of  way  to  a  railroad  company,  in  so  far  as  it 
attempts  to  exclude  other  companies  from 
acquiring  a  right  of  way  over  the  same 
tract,  upon  land  not  appropriated  or  re- 
quired for  the  use  of  tlie  former  company, 
is  void  as  against  public  policy.  Kettle 
River  R.  Co.  v.  Eastern  R.  Co.,  40  Am.  tlV» 
/-«i,^  A'.  C(f.f.  449,  41  Minn.  461,43  .V.  IV. 
Rtp.  4.6g,  6  L.  R.  A.  iii. 

A  contract  between  rival  railroads,  by 
which  one  agrees  not  to  continue  its  road 
beyond  a  certain  point,  which  is  short  of  ics 
chartered  limits,  is  contrary  to  pul)lic  jjol- 
icy,  and  void.  Hartford  &*  N.  H.  R.  Co.  v. 
A'e7t>  York  Sm  N.  H.  R.  Co.,  3  Rodt.  {N.  Y.) 
411. 

(2)  Wlien  not  illegal. — An  engagement  to 
pay  a  railroad  company  a  certain  sum  to  in- 
duce the  location  of  their  route  at  a  i)ar- 
ticular  place,  is  valid  and  binding,  and  may 
be  enforced.  Cum/>erland  I'alley  R.  Co.  v. 
lUiah,  9  Watts  {7'a.)  458.— Al'i'KovKU  IN 
Missouri  Pac.  U.  Co.  v.  Tyganl,  84  Mo,  263, 
54  Am.  Rep.  97  ;  Pacitic  R.  Co.  v,  Seely,  45 


Mo.  212;  Baltimore  &  O.  &  C.  R.  Co.  v. 
Ralston,  41  Ohio  St.  573.  Distinguished 
IN  Williamson  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  53  Iowa  126.  Quoted  in  Pittsburgh 
&  S.  R.  Co.  V.  Woodrow,  j  Pittsb.  (Pa.) 
450.  Reviewed  in  Berryman  v.  Cincin- 
nati Southern  R.  Co.,  14  Bush  (Ky.)  755.— 
Cedar  Rapids  &*  St.  P.  R.  Co.  v.  Spajford, 
41  Iowa  292. 

Where  a  charter  is  silent  as  to  the  par- 
ticular points  thror.  ;h  which  a  railroad 
shall  run,  its  location  is  necessarily  left  to 
the  officers  of  the  company,  and  there  is  no 
illegality  or  immorality  in  awarding  the  ad- 
vantages of  the  location  to  one  contesting 
place  as  against  another.  The  general  doc- 
trine is  that  such  an  agreement  is  not  void 
per  se  as  against  public  policy.  Baltimore 
&•  O.  •Sr'  C.  R.  Co.  V.  Ralston,  41  0//io  St. 
573.— Approving  Cumberland  Valley  R. 
Co.  V.  Baab,  9  Watts  (Pa.)  458. 

5U.  C(»iitract  to  locate  station  at 
particular  place.*— (i)  W/ten  void. — A 
contract  by  a  railroad  company  to  buy  cer- 
tain lands  and  to  build  its  road  through 
them,  and  to  locate  its  stations  and  depots 
on  or  near  such  lands,  is  against  public 
policy,  and  will  not  be  enforced  n  equity. 
Cook  V.  Slier  man,  16  Am.  &^  Eng.  R.  Cas. 
561,  4  MeCrary  (U.  S.)  20,  20  Eed.  Rep.  167. 

Contracts  undertaking  to  obligate  a  rail- 
road company  to  establish  its  depot  exclu- 
sively at  a  particular  point  are  void  as 
against  public  policy.  Such  companies 
slujuld  be  left  free  to  establish  and  re- 
establish their  depots  wherever  the  public 
welfare  or  wants  of  the  public  may  require. 
Florida  C.  iS^*  P.  R.  Co.  v.  State  ex  rel,  56 
Am.  &>  Eng.  R.  Cas.  306,  31  Ela.  482,  13  So. 
Rep.  103,  People  e.i  rel,  v.  Chicago  Sr^  A.  R, 
Co.,  40  Am.  &•  Eng.  R.  Cas.  352,  130  ///.  175, 
22  N.  E.  Rep.  857.-gu(rrED  IN  Florida  C. 
&  P.  R.  Co.  V.  State,  31  Fla.  482;  Mobile  & 
().  R.  Co.  V.  People,  132  111.  559. 

An  agreement  to  deed  certain  grounds  to 
a  railroad  company,  in  consideration  that 
the  company  locate  its  staii(ni  and  de|)ot  on 
other  grounds  of  the  vendo:',  is  void  as 
against  public  policy,  where  it  appears  that 
the  oi)ject  of  the  conveyance  is  for  the  mere 
purpose  of  speculation,  the  land  not  being 
needed  in  constructing  or  operating  the 
road.     Pacific  R.  Co.  v.  Seely,  45  Mo.  212. — 

*  AKrecmi'nts  with  companies  to  locate  depots 
and  stilt  Ions  at  designated  places,  whether  void 
as  aeainst  public  policy,  see  notes,  38  Am.  &  Eno. 
R,  Cas.  711;  56  JJ.  315;  36  Am.  Rei-.  314. 
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Approving  Racine  County  Bank  v.  Ayres, 
12  Wis.  512 ;  McMillen  v.  Maysville  &  L.  R. 
Co.,  15  B.  Mon.  (Ky.)  218;  Henderson  & 
N.  R.  Co.  V.  Leavell,  16  B.  Mon.  (Ky.)  358; 
Carlisle  v.  Terre  Haute  &  R.  R.  Co.,  6  Ind. 
316;  Cumberland  Valley  R.  Co.  v.  Baab,  9 
Watts  (Pa.)  458;  Rhey  v.  Ebensburg  &  S, 
Plank-Road  Co.,  27  Pa.  St.  261  ;  Central 
Turnpike  Corp.  w.  Valentine,  10  Pick.  (Mass.) 
142;  Troy  &  G.  R.  Co.  v.  Newton,  i  Gray 
(Mass.)  544;  Chapman  7/.  Mad  River  &  L. 
E.  R.  Co.,  6  Ohio  St.  119;  Fisher  7>.  Evans- 
ville  &  C.  R.  Co.,  7  Ind.  407.  Distinguish- 
ing Taylor  z/.  Cedar  Rapids  &  St.  P.  R.  Co., 
25  Iowa  371. — Distinguished  in  Missouri 
Pac.  R.  Co.  V.  Tygard,  84  Mo.  263,  54  Am. 
Rep.  97 ;  First  Nat.  Bank  z'.  Hendrie,  49 
Iowa  402.  Followed  in  Berryman  v.  Cin- 
cinnati Southern  R.  Co.,  14  Bush  (Ky.)  755. 
Quoted  in  HoUaday  v.  Patterson,  5  Oreg. 
177.  Reviewed  in  Workman  v.  Campbell, 
46  Mo.  305 ;  West-End  N.  G.  R.  Co.  v. 
Dameron,  4  Mo.  App.  414. 

The  plaintiffs  procured  the  conveyance  to 
the  defendant  of  certain  lots  in  the  city  of 
Des  Moines  upon  consideration  of  a  prom- 
ise by  defendant  that  it  would  build  thereon 
passenger  and  freight  depots,  which  should 
be  the  only  ones  built  or  maintained  by  it 
in  said  city.  Defendant  built,  and  has  since 
maintained,  both  passenger  and  freight  de- 
pots thereon,  but  having  also  built  a  depot 
in  another  part  of  the  city,  an  action  was 
brought  by  plaintiffs  to  recover  as  damages 
the  value  of  the  lots  conveyed.  /Mif,  that 
such  action  was  based  upon  the  contract, 
which  was  illegal  and  void, as  against  public 
policy,  and  the  parties  being  in  pari  delicto, 
the  action  could  be  maintained.  William- 
son V.  Chicago,  R.  I.  &■>  P.  A'.  Co.,  53  /owa 
126,  4  A'.  JV.  Rep.  870,  36  Am.  Rep.  206.— 
Distinguishing  Cumberland  Valley  R. 
Co.  V.  Babb,  9  Watts  (Pa.)  458;  Jewett  v, 
Lawrenceburgh  &  U.  M.  R.  Co.,  lo  Ind. 
539.  Following  St.  Louis,  J.  &  C.  R.  Co. 
V.  Mathers,  71  111.  592;  St.  Joseph  &  D.  C. 
R.  Co.  z/.  Ryan,  II  Kan.  602.  Reviewing 
Southard  %>.  Central  R.  Co.,  26  N.  J.  L.  13. 

(2)  When  valid. — A  stipulation  in  a  deed 
conveying  a  right  of  way  that,  in  considera- 
tion of  such  conveyance,  the  railroad  com- 
pany will  locate  and  maintain  a  depot  at  a 
certain  place,  without  any  restriction  or  pro- 
hibition against  any  other  location,  is  not 
void  as  against  public  policy,  and  for  a 
breach  an  action  for  damages  will  lie.  Lou- 
isville, N.  A.  &*  C.  K.  Co.  v.  iiitmiter,  24 


Am.  &•  Eng.  R.  Cas.  641,  106  Ind.  55,  5  A'^ 
E.  Rep.  404. — Distinguishing  State  v. 
Johnson,  52  Ind.  197. 

A  railway  company  may  receive  by  vol- 
untary grant  or  purchase,  and  hold,  real 
estate  for  the  purpose  of  aiding  "  in  the 
construction,  maintenance,  and  accommo- 
dation of  its  railway."  And  a  contract  to 
convey  real  estate  to  a  railway  company  for 
said  purpose,  provided  it  builds  a  railway  to 
a  certain  place  and  locates  its  depot  within 
a  certain  town,  is  not  in  contravention  of 
public  policy,  or  void.  McClure  v.  Missouri 
River,  Ft.  S.  &»  G.  R.  Co.,  9  Kan.  373. — Ap- 
proved in  Missouri  Pac.  R.  Co.  v.  Tygard, 
84  Mo.  263,  54  Am.  Rep.  97.  Distin- 
guished IN  Holladay  v.  Patterson,  5  Oreg. 
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A  contract  to  pay  a  given  sum  of  money 
to  one  who  should  present  a  petition  or 
proposition  to  the  directors  of  a  railroad 
company  for  the  location  of  the  depot  on 
certain  land,  tlie  money  to  be  paid  on  loca- 
tion of  the  depot  and  completion  of  the 
road,  is  not  void  as  against  public  policy, 
unless  it  appear  that  sinister, extraneous,  or 
corrupting  influences  ivere  brought  to  bear 
on  the  company  to  superinduce  the  loca- 
tion. Workman  v.  Campbell,  46  ^To.  305. — 
Reviewed  in  Missouri  Pac.  R.  Co.  t/.  Ty- 
gard, 84  Mo.  263,  54  Am.  Rep.  97. 

00.  Contract  not  to  locate  station 
at  particular  place.— An  agreement  en- 
tered into  by  a  railroad  company  for  a  valu- 
able consideration,  agreeing  to  maintain  a 
station  at  a  particular  place  and  not  to 
have  or  use  another  station  within  three 
miles  of  the  place,  is  against  public  policy, 
and  void,  so  far  as  relates  to  the  discon- 
tinuance of  the  one  station,  St.  Joseph  &• 
D.  C.  R.  Co.  V.  Ryan,  \  i  Kan.  602. — Quot- 
ing Fuller  V.  Dame,  18  Pick.  (Mass.)  472. — 
Distinguished  in  First  Nat.  Bank  w.  Hen- 
drie, 49  Iowa  402.  Followed  in  William- 
son 7'.  Chicago,  R.  I.  &  P.  R.  Co.,  53  Iowa 
126.  Quoted  in  Pueblo  Si  A.  V.  R.  Co.  v. 
Taylor,  6  Am.  &  Eng,  R.  Cas.  474,  6  Colo. 
1,45  Am.  Rep.  512;  Harris  v.  Roberts,  12 
Neb.  631. 

The  directors  of  a  railroad  company  are 
the  trustees  both  of  the  public  and  of  the 
stockholders  of  the  company,  and,  in  the 
discharge  of  their  twofold  duty,  are  required 
to  act  with  reference  to  the  public  conven- 
ience on  the  one  hand  and  the  private 
interests  of  the  stockholders  on  the  other; 
and  the  interests  of  both  forbid  that  there 
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should  be  a  positive  prohibition  against  the 
establishment  of  stations  at  any  point  on 
the  line  of  the  road.  Hence  a  contract 
wliich  prohibits  the  establishment  of  such 
stations  will  not  be  enforced  in  a  court  of 
equity.  Si.  Louis,  J.  <S>»  C.  A'.  Co.  v.  Maihets, 
71  ///.  592.— Quoting  Bestor  v.  VVathen,6o 
111.  138.— Distinguished  in  Snell  v.  Pells, 
113  111.  145.  Followed  in  St.  Louis,  J.  & 
C.  R.  Co.  V.  Mathers,  9  Am.  &  Eng.  R.  Cas. 
600,  104  111.  257  ;  Williamson  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  53  Iowa  126,  36  Am.  Rep. 
206. 

Where  a  party  conveyed  real  estate  to  a 
railroad  company,  chartered  by  an  act  of 
the  legislature  and  invested  with  the  power 
of  condemning  private  property  upon  the 
ground  that  its  road  was  for  the  use  of  the 
public,  upon  an  agreement  or  condition  that 
the  company  would  not  establish  a  depot  or 
station  within  three  miles  of  a  particular 
point, and  the  company  violated  the  agree- 
ment and  did  establish  a  station  within  three 
miles  of  the  designated  point — held,  that  tlie 
condition  or  agreement  was  illegal,  and  that 
a  reconveyance  of  the  property  could  not  be 
decreed  on  account  of  the  violation  of  it 
by  the  railroad  company.  .S7.  Louis,  J.  6f* 
C.  R.  Co.  V.  Mathers,  71  ///.  592. 
.  Where  the  owner  of  lots  conveyed  the 
same  in  trust,  for  the  benefit  of  a  railroad 
company,  in  consideration  of  the  illegal 
agreement  of  the  company  not  to  establish 
any  depot  or  station  witl  'ii  three  miles  of  a 
certain  place  on  its  road,  and  the  trustee 
afterward  reconveyed  the  property  back  to 
the  grantor — held,  tiiat  the  company  could 
not  maintain  a  bill  to  have  the  lots  sold  for 
its  benefit  and  have  the  same  again  con- 
veyed to  a  trustee  for  its  benefit,  nor  could 
it  claim  the  right  to  have  the  taxes  paid 
on  the  lots  made  a  charge  thereon  for  its 
reimbursement.  St.  Louis,  J.  <S»  C.  A'.  Co. 
V.  Mathers,  g  A»i.  &*  Eng.  A'.  Cas.  600,  104 
111.  257. — Following  St.  Louis,  J.  &  C.  R. 
Co.  V.  Mathers,  71  111.  592. 

01.  CuiitructH  iu  restraint  of  trndo, 
Kcuerally.*— Contracts  which  impose  an 
unreasonable  restraint  upon  the  exercise  of 
a  business,  trade,  or  profession  are  void,  but 
contracts  in  reasonable  restraint  thereof  are 
valid.  Elkrman  v.  Chicago  J.  K.  &^  U.  S. 
v.  Co.,  49  N.  J.  Eg.  217,  23  Atl.  Rep.  287. 

The  test  to  be  applied   in   determining 

*  Competition  in  trade  In  its  le^al  aspects,  see 
notes,  SI  Am,  &  Enu.  R.  Cas.  490,  498. 


whether  a  restraint  is  reasonable  or  not  is 
to  consider  whether  the  restraint  is  only 
such  as  is  necessary  to  afford  a  fair  protec- 
tion to  the  interest  of  the  party  in  whose 
favor  it  is  given,  and  not  so  large  as  to  in- 
terfere with  the  interest  of  the  public. 
Ellerman  v.  Chicago  J.  K.  (Sv  U.  S.  Y.  Co., 
49  A'./.  Eg.  217,  23  .,•///.  Rep.  287. 

A  covenant  by  parties  selling  the  plant 
and  business  of  stuck  yards  not  to  engage 
in  the  business  for  a  certain  number  of 
years,  nor  in  the  place  where  they  are  lo- 
cated, or  within  two  hundred  miles  thereof, 
is  not  unreasonable  and  not  an  illegal  re- 
straint of  trade.  Ellerman  v.  Chicago  J.  R, 
^  U.  S.  V.  Co.,  49  N.  J.  Eg.  217,  23  Atl. 
Rep.  287. 

A  contract  made  by  a  railway  company  for 
the  building  of  a  hotel  by  another  at  its 
depot,  in  consideration  of  which  it  agreed 
to  encourage  the  proprietors  of  the  hotel 
with  the  patronage  of  the  company,  and  to 
dissuade  all  other  parties  from  erecting  a 
hotel  at  that  depot,  is  not  a  contract  in 
restraint  of  trade  nor  beyond  the  power  of 
the  corporation.  Texas  &*  St.  L.  R.  Co.  v. 
Robards,  60  Tex.  545.— QUOTING  Ohio&  M. 
R.  Co.  V.  McCarthy,  96  U.  S.  258. 

A  contract  by  a  railway  company  with 
the  trustees  of  a  dock,  to  cause  all  goods 
carried  over  the  railway  to  be  shipped  or 
unshipped  at  such  dock  and  to  pay  dockage 
for  all  goods  shipped  or  unshipped  at  any 
other  dock,  is  not  in  restraint  of  trade. 
Tajff  Vale  R.  Co.  v.  Macnabb,  22  W.  R.  65, 
/..  R.\iQ.B.  153. 

An  agreement  between  two  railway  com- 
panies, containing  a  stipulation  that  one  of 
the  companies  was  not  to  compete  for  traf- 
fic which  properly  belonged  to  the  other 
upon  parts  of  its  line,  is  not  such  a  fraud 
upon  the  public  as  renders  the  agreement 
invalid.  Shre^osbury  &*  R.  R.  Co.  v.  Lon- 
don &>  N.  U'.R.  Co.,  17  Q.  Ii.  652,  \6  fur. 
311,  21  L.  J.  Q.  Ii.  89;  affirming  2  M.  &* 
G.  324,  2  H.  &•  T.  257,  14  Jur.  921,  20  Z. 
/.  Ch.  90. 

62.  Pooliiif;  eoiitrnt'ts,  when  law- 
ful.*— A  traflic  agreement  between  two  rail- 
way companies  for  the  purpose  of  avoiding 
competition  is  not  void  as  opposed  to  pub- 
lic policy.    Hare  v.  London  &^  A',  IV.  R.  Co., 


*  Constitutional  and  statutory  provisions  relat- 
ing to  comtiinntions  between  railroads  to  pre- 
vent competition,  construed,  see  note,  i  L.  R. 
A.  849. 
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iJ.&*H.  80,  7  Jur.  N.  S.  1 145.  30  L.J.  Ch. 
8.7. 

There  is  no  principle  of  public  policy 
which  renders  void  a  traffic  agreement  be- 
tween two  lines  of  railway  for  the  purpose 
of  avoiding  competition.  Though  a  pub  • 
lie  company  constituted  for  a  particular 
purpose  will  not  be  allowed  to  apply  its 
funds  in  a  manner  not  sanctioned  by  the 
constitution  of  the  company,  the  court  will 
not  interfere  with  a  traffic  agreement  be- 
tween the  lines  of  railway  to  divide  the  net 
earnings  in  certain  definite  proportions. 
Hare  v.  London  &>  N.  IV.  A'.  Co.,  30  L.  J. 
Ch.  817,  I  Ry.  &^  C.  T.  Cas.  24. 

All  contracts  between  rival  railroad  cor- 
porations, which  prevent  competition,  are 
not  necessarily  contrary  to  public  policy, 
and  therefore  illegal  in  themselves.  In 
such  cases  the  illegality  depends  upon  the 
circumstances.  When  such  contracts  pre- 
vent an  unhealthy  competition,  and  furnish 
the  public  with  adequate  facilities  at  fixed 
and  reasonable  rates,  they  are  beneficial  and 
in  accordance  with  sound  principles  of  pub- 
lic policy.  Manchester  Sy  L.  R.  Co.  v.  Con- 
cord H.  Co.,  (N.  H.)  47  Am.  (S-  Eng.  R.  Cas. 
359,  20  Atl.  Rep.  383,  9  L.  R.  A.  689,  3  Int. 
Com,  Rep.  319. 

An  a[-rcement  to  form  a  traffic  associa- 
tion by  several  competing  railroad  com- 
panies, having  for  its  object  the  furnishing 
of  equal  facilities  for  the  interchange  of 
traffic,  and  preventing  unjust  discrimina- 
tions and  maintaining  just  and  reasonable 
rates,  is  not  in  violation  of  the  act  of  con- 
gress of  July  2,  1890,  §  I,  as  an  "  agreement, 
combination,  or  conspiracy  in  restraint  of 
?  ado,"  wlicre  there  is  nothing  in  the  agree- 
"ciit  preventing  or  illetjally  limiting  com- 
f  "'u,r,.  United  States  v.  Jrans-M/ssoi/rt 
.'  i^ri;/  ..IS.10C.,  51  y/w.  &*  £)ij,^.  R.  Cas.  458, 
■;^  -..'  Re/>.  440.  United  States  v.  lYans- 
ti::'iiri  Freight  Assoc.,  56  Am.  &»  l-"g-  R- 
Cas.  0,  58  Fed.  l^p.  58. 

Neither  is  such  contract  in  violation  of 
section  3  of  the  above  act,  providing  that 
every  person  who  siiall  monopolize,  or  at- 
tempt to  monopolize,  or  combine  or  con- 
spire with  any  other  person  or  persons  to 
monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guilty  of 
a  misdemeanor.  United  States  v.  Trans- 
Missouri  Freight  Assoc.,  51  Am.  &>  Eng.  R. 
Cas.  458,  53  Fed.  Re/i.  440.— Di^i  incuish- 
INO  Morris  Run  Coal  Co.  ;■,  Barclay  Coal 


Co.,  68  Pa.  St.  173;  Texas  &  P.  R.  Co.  v. 
Southern  Pac.  R.  Co.,  41  La.  Ann.  970,  6 
So.  Rep.  888. 

An  agreement  between  competing  roads 
for  the  formation  of  a  trafBc  association, 
which  only  requires  each  company  to  charge 
just  and  reasonable  rates,  and  provides  for 
certain  changes  in  existing  rates,  is  not  void 
as  against  public  policy,  as  a  transfer  of 
corp(jrate  powers  and  franchises,  where  each 
company  maintains  its  own  corporate  exist- 
erce,  having  its  own  officers,  and  no  power 
is  granted  the  association  to  control  the 
routine  business  of  the  companies.  United 
States  V.  Trans-Missouri  Freight  Assoc,  51 
Am.  (3«»  Eng.  R.  Cas.  458,  53  Fed.  Rep.  440. 
— Quoting  Thomas  v.  West  Jersey  R.  Co., 
loi  U.  S.  71. 

The  act  of  congress  of  July  2,  1890,  en- 
titled "An  act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  mo- 
nopolies," does  not  include  carriers  subject 
to  the  act  of  February  4,  1887,  known  as 
the  Interstate  Commerce  Act.  United 
States  V.  Trans-Missouri  Freight  Assoc,  5 1 
Am.  &>  Eng.  R.  Cas.  458,  53  F'ed.  Rep.  440. 

The  act  of  congress  cannot  be  construed 
as  prohibiting  every  contract  or  combina- 
tion between  competing  railroad  companies 
which  in  any  manner  restricts  free  competi-* 
tion,  since  the  test  of  the  validity  of  such  a 
contractor  combination  is  not  the  existence, 
but  the  reasonableness,  of  the  restriction 
imjjosed ;  and  this  decision  has  especial 
force  in  view  of  the  Interstate  Commerce 
Act.  United  States  v.  Trans-Missouri 
Freight  Assoc,  56  Am.  &*  Eng.  R.  Cas.  6, 
58  Fed.  Rep.  58. 

The  defendants  owning  a  short  railway 
from  New  Orleans  to  Lake  Pontchiirtrain, 
ami  one  Morgan  owning  a  line  of  steamers 
plying  from  the  lake  teiinituis  to  Mobile, 
and  the  plaintiffs  and  other  parties  owning 
two  other  steamers  in  the  s;in:e  trade,  an 
arrangement  was  made  by  defendants  with 
Morgan,  and,  t(Muporarily,  with  the  pro- 
prietors of  the  other  steamers,  respectively, 
to  share  pro  rata  the  through  freight  from 
New  Orleans  to  Mobile.  It  appeared  that 
this  arrangement  was  unprofitable  to  the 
defendants,  for  the  lines  of  steamers,  by 
competing  and  lowering  the  rates  of  freight, 
greatly  reduced  tlie  share  coming  to  the 
railway.  The  defendants  therefore  entered 
into  an  agreement  with  Morgan  by  which 
the  latter  loaned  them  $250,000,  and  the 
former   agreed   to  pro  rate  with   him  the 
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through  freight  from  New  Orleans  to  Mo- 
bile, and  to  charge  all  other  steamers  the 
tariff  rates  paid  by  the  public  generally. 
The  plaintiffs  immediately  laid  up  their 
steamers  and  sued  for  damages,  on  the 
ground  that  this  pro  rating  with  Morgan 
and  refusing  to  further  pro  rate  with  plain- 
tiffs was  an  illegal  combination  with  Morgan 
to  confer  on  him  an  unlawful  monopoly 
iind  preference.  Held,  tliat  the  acts  of  de- 
fendants were  not  in  contravention  of  any 
statute  of  Louisiana  or  any  principle  of  lier 
jurisprudence ;  that  they  might  agree  or  re- 
fuse 10  pro  rate  through  freight  with  any- 
body, and  the  plaintiffs  could  not  complain 
of  a  refusal  to  pro  rate  with  them  ;  and  that 
as  common  carriers,  in  the  absence  of  statu- 
tory prohibition,  their  acts  in  the  premises 
were  not  unlawful.  Eclipse  Tow-boat  Co.  v. 
Pontchartrain  R.  Co.,  24  La.  Ann.  \. 

In  the  absence  of  any  statutory  regula- 
tions upon  the  subject,  a  railway  or  line  of 
steamboats  may  agree  to  sliare  through 
freight /);'o  rata,  with  a  connecting  line,  to 
the  exclusion  of  other  lines,  without  incur- 
ring any  liability  for  the  loss  which  may  re- 
sult to  the  other  lines  by  reason  of  such 
arrangement.  Eclipse  Tow-boat  Co.  v.  Pout- 
chartrain  R.  Co.,  24  La.  Ann.  i. 

03.  Puuliii{>:  eoiitrncts,  when  un- 
lawful.*—(i)  General  rules. — An  associa- 
tion of  carriers  to  regulate  the  price  of 
freight,  with  provisions  prohibiting  the 
members  from  engaging  in  similar  business 
out  of  the  association,  has  a  tendency  to  in- 
crease the  price  of  carriage  and  to  suppress 
competition,  and  is  therefore  illegal.  J)en- 
ver  &>  N.  O.  R.  Co.  v.  Atchison,  T.  &*  S.  F. 
R.  Co.,  9  Am.  &*  Eng.  R.  Cas.  374,  15  /'eti. 
Rip.  650 ;  reversed  in  no  (/.  S.  667, 4  Sup.  Ct. 
Rep.  185.— Applying  Hartford  &  N.  H.  R. 
Co.  7'.  New  York  &  N.  H.  R.  Co.,  3  Robt. 
( X.  Y.)  41 1 ;  Bennett  71.  Dutton,  10  N.  H.  486. 
yiurriNd  Twells  v.  Pennsylvania  R..C0.,  3 
Am.  Law  Reg.  (N.  S.)  728. 

Railroad  companies  have  a  right  to  unite 
in  continuous  lines  for  greater  facilities  in 
the  transportation  of  goods  and  passengers, 
but  any  agreement  that  a  railroad  company 
shall  at  a  certain  terminus  refuse  or  discrim- 
inate against  freight  which  comes  to  it  over 
other  than  its  connecting  line  is  void  as 
sigainst  public  policy.  Denver  &*  A'.  O.  R. 
Co.  V.  Atchison,  T.  &*  S.  F.  R.  Co.,  9  .'int.  &* 


*  Illegality  of  combinations  to  control  trade, 
see  note,  8  L.  R.  A.  500. 


Eng.  R.  Cas.  374, 1 5  Fed.  Rep.  650 ;  reversed  in 
no  U.  S.  667,  4  Sup.  Ct.  Rep.  185.— Apply- 
ing Bennetts.  Dutton,  10  N.  H.  481  ;  Chi- 
cago &  N.  W.  R.  Co.  V.  People,  56  III.  365 ; 
Sandford  v.  Catawissa,  AV.  &  E.  R.  Co.,  24 
Pa.  St.  378 ;  New  England  Exp.  Co.  v. 
Maine  C.  R.  Co  .  57  Me.  188.  Not  fol- 
lowing Jencics  v.  Coleman,  2  Sumn.  (U. 
S.)  221. 

An  agreement  between  railroad  com- 
panies, the  obvious  purpose  of  which  is  to 
suppress  or  limit  competition  between  the 
contracting  parties  in  respect  to  the  traffic 
covered  by  the  contract,  and  to  establish 
rates  without  regard  to  the  question  of 
their  reasonableness,  is  contrary  to  public 
policy  and  void.  Chicago,  Af.  &•  St.  P.  R. 
Co.  V.  Wabash,  St.  L.  &^  P.  R.  Co.,  sS  Am. 
&■•  Eng.  R.  Cas.  703,  61  /""ed.  Rep.  993. 

It  is  a  part  of  the  public  policy  of  the 
state  of  Georgia,  as  indicated  by  the  charter 
of  several  railroads  from  the  seaboard  to  the 
interior,  to  secure  a  reasonable  competition 
between  those  roads  for  public  patronage; 
and  it  is  contrary  to  that  policy  for  one  of 
those  roads  to  attempt  to  secure  a  control- 
ling interest  in  another.  Any  contract 
made  with  that  view  will  be  set  aside  by  a 
court  of  equity  as  illegal  beyond  the  objects 
of  the  charter  and  contrary  to  the  public 
policy  of  the  state.  Central  R.  Co.  v.  Col- 
lins, 40  Ga.  582. 

A  combination  between  common  carriers 
to  prevent  competition  \^  prima  facie  illegal. 
If  such  a  contract  can  stand,  it  must  be 
upon  a  complete  affirmative  showing  that  it 
was  not  formed  to  harm  the  public  by  i^e- 
pressing  fair  com|)etition.  The  burden  is 
upon  the  carrier  to  remove  the  presumption 
of  the  illegality  of  such  a  combination. 
Cle-vehvul,  C.  C.  &*  I.  R.  Co.  v.  Closser,  45 
Am.  &•  Eng.  R.  Cas.  275,  126  /nd.  348,  26  A^ 
E.  Rep.  159. 

A  contract  entered  into  between  compet- 
ing common  carriers  for  the  establishment 
and  maintenance  of  freight  rates,  forming 
what  is  iinown  as  a  "  pool,"  being  a  com- 
bination for  no  other  purpose  than  that  of 
stifling  cotnpetition,  and  providing  means 
to  accomplish  that  purpose,  is  illegal.  Such 
a  combination  being  void,  any  one  of  the 
associated  carriers  has  a  right  to  provide  by 
special  contract  for  a  special  rate  to  a  ship- 
per, and  such  contract  will  be  upheld  when 
no  element  of  partiality,  oppression,  or  im- 
proper favoritism  entered  into  the  contract. 
Cld'eland,  C. ,  C.  &*  /.  R.  Co.  v,  Closser,  45 
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Am.  &^  Eng.  R,  Cas.  275,  126  Ind.  348,  26 
A'.  E.  Kcp.  159.— Quoting  Hooker  z/.  Van- 
dcwatcr,  4  Den.  (N.  Y.)  349. 

Two  railroads,  which  have  each  a  through 
and  separate  line  of  communication  between 
given  points,  are  com[)eting  companies  for 
all  traffic  between  such  points,  and  an  ar- 
rangement to  divide  iheir  traffic  earnings 
between  these  points  is  against  public  in- 
terests and  contrary  to  public  policy,  and 
cannot  be  judicially  enfcjrccd.  Texas  iS-* 
P.  R.  Co.  V.  Southern  Pac.  R.  Co.,  40  Am.  &> 
Euif.  R.  Cas.  475,  41  La.  Ann.  970,  6  So. 
Rc^.SSS. — Distinguished  in  United  States 
V.  Trans-Missouri  Freight  Assoc,  53  Fed. 
Rep.  440. 

(2)  Illustration^.— h.n  illegal  agreement 
between  railroad  companies  contemplated 
two  modes  of  pooling — one  by  an  actual 
division  of  the  traffic  and  the  other  by  a 
division  of  the  gross  earnings.  Held,  that 
the  traffic  not  having  been  divided,  one  of 
the  parties  to  such  agreement  could  not 
compel  the  division  of  the  compensation 
received  by  another  party  thereto  for  freight 
carried  over  its  line.  Chicago,  M.  Of  St.  P. 
R.  Co.  V.  Wabash,  St.  L.  &•  P.  R.  Co.,  58 
A/n.  (S-  Eng.  R.  Cas.  703,  61  Fed.  Rep.  993. 
A  steamship  company  that  ran  a  line 
from  a  Florida  port  on  the  Atlantic  to 
northern  ports  in  the  United  States  agreed 
to  enter  a  freight  pool  as  a  connecting  line 
of  several  competing  railroads  in  the  south- 
ern part  of  the  United  States  and  east  of 
the  Chattahoochee  river,  that  were  attempt- 
ing to  form  a  freight  pool  between  that  sec- 
tion and  eastern  and  northern  porlb.  The 
arrangement  as  originally  attempted  was 
not  carried  out,  but  a  pool  was  formed  to 
the  South  Atlantic  ports,  of  which  the 
steamship  line  had  notice.  Held,  that  the 
steamship  company  was  not  entitled  to 
share  in  the  profits  made  by  the  pool, 
though  the  railroads  may  have  used  the 
agreement  with  the  steamship  company  to 
secure  better  terms  on  the  railroads.  Cut- 
ting V.  Florida  R.  &•  N.  Co.,  48  Fed.  Rep. 
508. 

The  city  of  Savannah  and  the  Central 
railroad  and  the  Southwestern  railroad  en- 
tered into  a  contract  by  which  the  city 
transferred  to  the  companies  12,383  shares 
of  stock  in  the  Atlantic  and  Gulf  railroad 
and  732  shares  in  three  other  railroads. 
The  city  was  one  of  the  original  incorpo- 
rators of  the  Central  railroad,  and  at  the 
lime  of  the  transfer  its  mayor  was  a  stock- 


holder of  the  road.  Held,  that  even  if  rail- 
road charters  are  not  public  laws  which  all 
are  bound  to  notice,  the  city  is  charged 
with  notice  of  the  powers  of  the  Central 
and  Southwestern  railroads  and  cannot 
stand  upon  the  footing  of  an  innocent  actor 
without  notice.  Central  R.  Co.  v.  Collins, 
40  Ga.  582. 

The  B.  &  M.  and  E.  railroads  entered 
into  a  contract  or  arrangement  whereby 
each  should  retain  sixty  per  cent,  of  its 
gross  earnings  between  all  competing  points 
of  their  respective  routes  and  Boston  to 
pay  running  expenses,  and  the  remaining 
forty  per  cent,  of  such  gross  earnings  should 
constitute  a  common  fund,  to  be  equally 
divided  between  said  roads.  Held,  that 
such  contract  came  within  thf  prohibition 
of  the  act  of  1867,  ch.  8,  entitled  "An  act 
to  prevent  railroad  monopolies."  Morrill 
W.Boston  &>  M.  R.  Co.,  55  A^.  H.  531, 11  Am. 
Ry.  Rep.  484. 

The  E.  railroad  was  not  chartered  by  the 
legislature  of  New  Hampshire,  but  con- 
trolled and  operated  four  other  railroads 
which  were  so  chartered.  Held,  that  a  bill 
in  equity  might  be  maintaitied,  under  the 
provisions  of  said  act,  by  stockholders  in 
the  B.  &  M.  railroad  against  the  B.  &  M. 
and  E.  railroad  corporations  for  an  injunc- 
tion to  restrain  the  operating  of  such  New 
Hampshire  roads  under  the  illegal  contract 
aforesaid.  Held  also,  that  the  fact  that  such 
New  Hampshire  roads  were  only  parts  of 
lines  extending  into  the  adjoining  states  of 
Maine  and  Massachusetts,  was  no  bar  10  the 
maintenance  of  the  bill,  Morrill  v.  Boston 
&•'  M.  R.  Co.,  55  N.  H.  531,  H  Atn.  Ry.  Rep. 
484. 

An  agreement  between  several  railroad 
companies,  some  of  which  own  and  control 
competing  lines,  for  the  appointment  of  a 
common  governing  committee  or  an  asso- 
ciation composed  of  one  member  from 
every  company,  to  fix  the  rates  for  which 
freights  should  be  carried  to  and  from 
points  within  the  state  of  Texas,  is  illegal 
because  contrary  to  art.  10,  section  5  of  the 
constitution  of  Texas,  which  provides  that 
"No  railroad  ♦  *  *  or  managers  of  any 
railroad  corporation  shall  consolidate  the 
stock,  property,  and  franchises  of  such  cor- 
poration with  ♦  ♦  *  or  in  any  way  control, 
any  railway  corporation  owning  or  having 
under  its  control  a  parallel  or  competing 
line."  Gulf,  C.  Sr-  S.  F.  R.  Co.  v.  State,  36 
Am.  &^  Eng.  R.  Cas.  481,  72  Tex.  404,  1  L. 
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Ji.  A.  849,  10  S.  W.  Rep.  81,  2  Int.  Com. 
Rep.  335. 

The  fact  that  any  company  or  party  to 
the  agreement  has  the  right  of  withdrawal, 
or  that  it  cannot  be  punished  for  a  failure 
to  obey  the  regulations,  or  tliat  it  has  not 
been  shown  that  the  companies  have  made 
charges  in  excess  of  the  limits  allowed  by 
law,  does  not  relieve  the  agreement  from  its 
illegality.  Gulf,  C.  (S«*  5.  F.  /v'.  Co.  v.  State, 
36  Am.  &>  Eng.  R.  Cas.  481,  72  Tex.  404,  i 
L.  R.  A.  849,  10  S.  JV.  Rep.  81,2  Int.  Com. 
Hep.  335. 

64.  Monopolies.* — Railroad  corpora- 
tions are  created  for  the  public  good,  to 
increase  the  facilities  and  conveniences  and 
promote  the  great  ends  of  commerce,  and 
they  cannot  organize  monopolies  or  make 
contracts  injurious  to  the  public  interests. 
Chicago,  D.  &•  V.  R.  Co.  v.  Smith,  62  ///. 
26^,6  Am.  Ry.  Rep.  221. 

All  contracts  which  have  a  tendency  to 
stifle  competition,  or  to  create  or  foster 
monopolies,  with  a  view  to  unreasonably 
increase  the  mari<et  value  of  commodities, 
are  against  public  interest  and  contrary  to 
public  policy,  and  confer  no  rights  which 
can  be  enforced  in  a  court  of  justice.  Texas 
&•  P.  R.  Co.  v.  Southern  Pac.  R.  Co. ,  40  Am. 
&>  Eng.  R.  Cas.  475,  41  La.  Ann.  970,  6  So. 
Rep.  888. 

Unauthorized  monopolies  are  against 
public  policy  and,  as  a  general  rule,  a  traffic 
arrangement  by  a  railroad  corporation,  the 
benefits  of  which  are  restricted,  in  whole  or 
in  part,  to  one  person  or  corporation, 
would,  unless  authorized  by  law,  be  against 
public  policy,  and  void.  Ste^vart  v.  Erie&» 
W.  Transp.  Co.,  17  Minn,  yjz  {Gil.  348),  5 
Am.  Ry.  Rep.  333,  8  Am.  Ry.  Rep.  149. 

Where  there  are  void  and  valid  independ- 
ent stipulations  in  a  contract,  a  court  will 

*  The  law  of  monopolies,  see  note,  9  Am.  & 
E.NT..  R.  Cas.  595, 

Monopolizing  trade,  see  note,  51  Am.  &  Eng. 
R.  Cas.  496. 

As  to  monopolies  in  trade  or  business  which 
are  Illegal  as  against  public  policy,  see  note,  8 
L.  R.  A.  500. 

Forming  combinations  or  trusts ;  ground  for 
forfeiture  of  charter,  see  note,  8  Am.  St.  Rep. 
191. 

Trusts.  Distinction  between  restraint  of  trade 
and  monopolizing,  see  note,  51  Am.  &  Eno.  R. 
Cas.  480. 

Railway  traffic  associations  are  not  trusts. 
Construction  of  congressional  anti-trust  act,  see 
note,  51  Am.  &  Eno,  R.  Cas.  488. 


sometimes  enforce  the  one  and  ignore  the 
other;  but  where  one  clause  of  a  contract 
between  a  shipper  and  a  railroad  company 
is  void  because  it  gives  an  unjust  discrimi- 
nation and  ter^ds  to  give  the  shipper  a  mo- 
nopoly as  to  the  kind  of  goods  shipped,  the 
contract  as  a  whole  will  not  be  separated  so 
as  to  enforce  other  provisions  which  are  in- 
nocent on  their  face,  where  it  appears  that 
they  were  entered  into  for  the  purpose  of 
securing  the  monopoly.  Burlington,  C.  R. 
&*  N.  R.  Co.  V.  Northwestern  Fuel  Co.,  31 
Fed.  Rep.  652. — Quoting  Erie  R.  Co.  v. 
Union  L.  &  E.  Co.,  35  N.  J.  L.  246. 

An  agreement  between  an  elevator  com- 
pany and  a  railroad  company  by  which  the 
former  agrees  to  erect  an  elevator  ;md  the 
latter  agrees  to  give  it  all  grain  that  may 
be  received  and  discharged  from  the  rail- 
road at  a  fixed  price  per  bushel,  is  not  void 
as  tending  to  create  a  monopoly.  Richmond 
V.  Dubuque  &*  S.  C.  R.  Co.,  26  Iowa  191. — 
Quoted  in  Cass  County  Bank  v.  Bricker, 
34  Neb.  516. 

An  agreement  between  two  railway  com- 
panies, that  the  one  company  will  not  carry 
traffic  over  a  particular  portion  of  tlieir  line 
— held,  obiter,  not  illegal.  Lancaster  &=  C. 
R.  Co.  V.  No^th  Western  R.  Co.,  2  Kay  &^/. 
293,  I  Ry.  <S-  C  T.  Cas.  24. 

65.  Coiitrncts  to  influence  elec- 
tions of  oiflcers. — It  is  not,  per  se,  un- 
lawful for  a  number  of  persons  by  previous 
agreement  to  buy  shares  of  corporation 
stock  for  the  purpose  of  controlling  its 
policy  and  electing  its  ofllicers.  Beitman 
v.  Steiner,  98  Ala.  241,  13  5'^.  Rep.  87. 

The  Northern  railroad  brought  a  bill  in 
equity  against  the  Concord  railroad  to  en- 
force a  contract  made  by  a  former  board  of 
directors  of  the  Concord  railroad,  substan- 
tially transferring  the  management  of  the 
Concord  railroad  to  the  Northern  railroad 
for  the  term  of  five  years.  Upon  the  evi- 
dence a  majority  of  the  court  found  that 
the  controlling  purpose  of  the  directors  of 
the  Concord  railroad,  in  making  the  contract, 
was  to  prevent  the  management  of  the  road 
from  passing  into  the  hands  of  a  new  board 
of  directors,  wliose  election  at  the  next  an- 
nual meeting  was  generally  anticipated, 
and  that  this  purpose  was  known  to  the 
Northern  railroad.  On  this  state  of  facts  a 
majority  of  the  court  held  that  the  con- 
tract wns  invalid  because  of  the  purpose  for 
which  it  was  made.    Northern  R.  Co.  v.  Con- 
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cord  A\  Co.,  50  JV.  H.  166,  i  Am.  Ry.  Rep. 
164. 

00.  Ku(;aKeiii«iits  to  iiifliiciicc  leg- 
islation.—A  contract  for  contingent  com- 
pensation for  services  in  obtaining  legisla- 
tion favorable  to  a  railroad,  or  to  use 
personal,  secret,  or  sinister  influences  on 
legislators,  is  void  by  the  policy  of  the  law. 
Marshall  v.  /Sallimore  &*  O.  R.  Co.,  1 6  Haw. 
(U.  S.)  314. — FoLLowKO  IN  Western  Union 
Tel.  Co.  V.  Union  Pac.  R.  Co.,  i  McCrary 
(U.  S.)  418.  Quoted  in  Cleveland,  C.  & 
C.  R.  Co.  V.  Keary,  3  Ohio  St.  201.  Re- 
viEWEi)  IN  Cliippewa  Valley  &  S.  R.  Co.  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Cr).,  40  Am.  & 
Eng.  R.  Cas.  408,  75  Wis.  224, 6  L.  R.  A.  601, 
44  N.  W.  Rep.  17.— Marshall  v.  Baltimore 
&^  O.  R.  Co.,  Taney  ( U.  S.)  204.  Usher  v. 
McBratney,  3  Dill.  (U.  S.)  385. 

Secrecy,  in  such  case,  as  to  the  character 
under  which  the  agent  acts,  tends  to  decep- 
tion, and  is  immoral  and  fraudulent ;  and 
where  the  agent  contracts  to  use  secret  in- 
fluences, or  voluntarily,  without  contract 
with  the  railroad  company,  uses  such  means, 
he  cannot  recover  compensation  therefor. 
Marshall  V.  Baltimore &*  O.  R.  Co.,  16 How. 
{U.  S.)  314. 

A  contract  between  two  railroad  com- 
panies, by  which  one  of  them  agrees  in  con- 
sideration of  the  undertaking  of  the  other 
to  convey  to  it  part  of  a  land  grant,  to  re- 
frain from  making  application  to  the  legis- 
lature for  such  land  grant,  and  to  aid  the 
other  company  in  obtaining  it,  is  contrary 
to  public  policy  and  void,  although  the  ser- 
vices to  be  rendered  are  expressly  limited 
by  the  contract  to  such  as  are  reasonable 
and  proper.  Chippewa  Valley  &*  S.  R.  Co. 
V.  Chicago,  St.  P.,  M.  &>  O.  R.  Co.,  40  Am. 
6-  E»ir.  R.  Cas.  408,  75  Wis.  224,  6  L.  R.  A. 
601,44  N.  W.  Rep.  17.— Reviewing  Mar- 
shall V.  Baltimore  &  O.  R.  Co.,  16  How. 
(U.  S.)  314. 

Where  it  was  understood  at  the  time  of 
making  such  contract  that  the  company 
agreeing  to  render  such  assistance  repre- 
sented a  third  company  as  well  as  itself,  a 
second  contract,  substituted  for  the  former 
one,  including  such  third  company  as  a 
party,  bnt  otherwise  substantially  the  same 
as  the  former  contract,  and  made  without 
any  otiier  consideration,  is  equally  void,  al- 
though executed  after  the  legislature  had 
granted  the  lands  to  the  company  which 
was  to  be  aided  in  obtaining  the  same. 
Chippewa  Valley  &•  S.  R.  Co.  v.  Chicago,  St. 


P.,  M.  (S-  O.  R.  Co.,  4c  Am.  &^  Eng.  R.  Cas. 
408,  75  Wis.  224,  6  L.  R.  A.  6ri,  44  a:  W. 
Rep.  17. 

The  funds  of  a  railway  company  cannot 
be  applied  for  soliciting  a  bill  in  parliament 
to  confer  powers  necessary  for  the  carrying 
on  of  an  undertaking  foreign  to  its  original 
object.  Lytie  v.  Eastern  Bengal  R.  Co.,  36 
Beav.  10. 

A  stipulation  by  a  person  interested  in  a 
railway  company,  thar  such  company  would 
pay  the  parliamentary  expenses  of  another 
company  for  the  establishment  of  a  railway, 
was  a  promise  that  the  company  would  do 
an  act  which  was  illegal  and  contravened 
public  policy,  and  no  action  will  lie  against 
him  on  such  promise.  Macgregor  v.  Dover 
Or'  D.  R.  Co.,  18  Q.  B.  618,  '\T  jur.  21,  22  Z. 
f.  Q.  B.  69,  7  Railw.  Cas.  227. 

07.  Agreenicuts  to  witlidraw  op- 
position to  legislation.— A  contract  en- 
tered into  between  certain  persons  and  the 
original  projectors  of  a  railroad,  to  quiet 
and  withdraw  opposition  to  the  passage  of 
its  charter  through  the  legislature  of  the 
state,  will  not  be  enforced  in  a  court  of 
equity.  Martin  v.  Second  &>  T.  St.  Pass. 
R.  Co.,  3  Phila.  (Pa.)  316. 

It  is  no  defense  to  a  claim  made  by  the 
agent  of  a  railway  for  compensation  for  ser- 
vices, in  procuring  a  change  of  the  com- 
pany's charter,  that  the  agent  threatened  to 
cause  its  unlawful  use  of  a  part  of  the  route 
of  the  company  to  be  restrained  by  injunc- 
tion, to  induce  another  company  to  with- 
draw an  unreasonable  opposition  to  such 
change  made  upon  merely  private  grounds. 
Low  V.  Connecticut  61^  P.  R.  R.  Co.,  46  N.  H. 
284. 

Where  a  landowner  is  a  member  of  either . 
hou.sc  of  parliament,  the  promoters  of  a 
railway,  so  long  as  they  do  not  corruptly 
influence  his  vote,  may  agree  personally  to 
pay  him  a  certain  sum  for  withdrawing  his 
opposition,  or  for  supporting  the  scheme; 
but  such  payment  is  not  "expense  incurred 
in  obtaining  the  special  act  or  incident 
thereto,"  and  cannot  be  upheld  as  a  liability 
of  the  company  within  §  5  of  the  Com- 
panies Clauses  Act  1862.  Shrewslniry  v. 
North  Staffordshire  R.  Co.,  \2Jur.  N.  S.  63, 
L.  R.  1  Eq.  593.  35  L.  J.  Ch.  156,  14  W.  R. 
220,  13  L.  'P.  648. 

The  courts  will  not  enforce  an  agreement 
to  give  a  certain  sum  of  money  as  a  bribe  for 
the  withdrawal  of  opposition  to  a  railway 
bill  in  parliament.    Scottish  A^.  E.  R.  Co.  v. 
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Steuart,  3  Macq.  H.  L.  Cas.  382,  5  Jitr.  N. S. 
607. 

VI.  PERFORMANCE ;  BREACH. 

08.  Obligation   tu  pcrf'urm. — In  an 

action  to  recover  damages  for  breach  of 
contract  by  a  company  regarding  tiie  sale 
of  railroad  lands,  if  the  plaintilT  himself  is 
in  inexcusable  default  lie  cannot  recover. 
Reynolds  v.  Burlington  &*  M.  R.  R.  Co.,  11 
Neb.  186,  7  A'.  W.  Rep.  737.  — F(M,L()Wb;u 
IN  Lent  V.  Burlington  &  M.  R.  R.  Co.,  11 
Neb.  201. 

Where  parties  agree,  in  consideration 
that  a  railroad  company  will  locate  one  ter- 
minus of  its  road  within  a  fixed  distance  of 
a  certain  point,  that  they  will  convey  to  the 
acting  manager  of  the  company  certain 
lands  for  the  use  of  the  company,  and  the 
agreement  is  carried  out  and  the  convey- 
ance made,  such  trustee  cannot  refuse  to 
convey  to  the  company,  on  the  ground  that 
the  contract  was  illegal  or  that  its  terms 
had  not  been  carried  out.  Union  Pac,  R. 
Co.  v.  Durant,  95  U.  S.  576.— Quoted  in 
Robison  v.  McCracken,  52  Fed.  Rep.  726. 

Where  a  railroad  company  has  received 
from  private  parties  donations  of  lands, 
subscription  of  stock,  and  payments  in 
money,  in  consideration  that  it  should  lo- 
cate its  road  at  a  particular  place  and  allow 
a  private  side-track  and  warehouse  privi- 
leges in  connection  therewith,  the  company 
will  not  be  permitted  to  effectuate  a  change 
in  fact  (though  not  in  name)  of  the  line  of 
its  road  away  from  such  place  by  getting  up 
a  new  corporation  and  constructing  a  new 
road  parallel  with  its  old  one  under  a  differ- 
ent charter.and  permitting  its  old  line  to  go 
to  decay,  without  compensating  the  parties 
with  whom  it  has  contracted  as  aforesaid. 
Chapman  v.  Mad  River  Or*  L.  E.  R.  Co.,  6 
Ohio  St.  119. — Approved  in  Pacific  R.  Co. 
V.  Seely,  45  Mo.  212. 

0!>.  DeiiiaiMl  of  pcrforiiiniive— No- 
t\vo,  to  iM'rforin.—Where  a  railway  com- 
l)any  makes  a  positive  contract  with  a  per- 
son to  supply  it  with  a  certain  number  of 
sleepers,  to  be  delivered  from  time  to  time 
in  the  course  of  two  years  as  the  company's 
engineer  may  require,  such  person  is  enti- 
tled to  notice  of  the  times  when  the  sleep- 
ers will  be  required.  Great  Northern  R. 
Co.  v.  Harrison,  12  C.  />'.  576,  22  L.J.  C.  P. 
8.5. 

70.  What  i.s  a  Hiifflcieiit  or  substan- 
tial peri'orniancv.— An  agreement  by  a 


railroad  company  to  construct  its  road  and 
a  side-track  over  a  certain  piece  of  land  is 
sufficiently  complied  with  by  constructing 
two  main  tracks,  in  the  absence  of  eviilence 
showing  that  they  are  not  sufficient.  Purin- 
ton  V.  Northern  III.  R.  Co.,  46  ///.  297. 

A  contract  by  a  railroad  company  to  lo- 
cate a  depot  at  a  certain  place  within  six 
months  from  the  date  of  the  contract  is 
complied  with  by  staking  off  the  ground, 
building  a  platform,  and  actually  using  the 
premises  iax  depot  purposes,  within  the 
time  limited,  altiiough  the  depot  building 
is  not  erected  within  the  time  named. 
Waldron  v.  Marcicr,  82  ///.  550. 

Where  a  person  agreed  in  writing  to  pay 
to  a  railroad  company  a  certain  sum  to  aid 
in  the  construction  of  its  road,  on  condition 
or  when  the  company  should  build  a  depot 
and  open  its  road  to  a  point  within  one  mile 
of  the  post-office  of  a  certain  town — held, 
in  an  action  on  the  agreement,  that  the 
building  of  a  side-track,  which  was  oper- 
ated as  such,  and  a  depot  at  a  point  within 
the  distance  named,  was  a  substantial  com- 
pliance of  the  contract  on  the  part  of  the 
company,  although  the  main  track  of  the 
road  was  not,  nor  was  the  whole  of  the  de- 
pot building,  within  the  mile.  Cedar  Falls 
5-"  M.  R.  Co.  V.Rich,  33  Iowa  113. — Fol- 
lowed IN  Courtwright  v.  Strickler,  37 
Iowa  382. 

The  distance  mentioned  in  the  contract 
should  be  measured  by  a  direct  line  rather 
than  by  the  nearest  route.  Cedar  Falls  &* 
M.  R.  Co.  v.  Rich,  33  Iowa  113. 

A  railway  company  obligated  itself  by 
bond  that  it  should  "  faithfully  perform  the 
matters  and  things  *  *  *  up  to  and  includ- 
ing the  intersection  at  Waxahachie  in  said 
contract  stipulated  for,  on  or  by  the  first 
day  of  August,  1886."  Within  the  time  the 
railway  company  constructed  the  road,  with 
intersection  (with  another  railway  track), 
within  one  hundred  yards  of  the  city  limits. 
Held,  that  such  construction  was  a  substan- 
tial compliance  with  the  terms  of  the  con- 
tract in  this  particular.  Williams  v.  Ft. 
Worth  &-  A^.  O.  R.  Co.,  82  Tex.  553,  18  .S'. 
W.  Rep.  206. 

71.  What  dooH  not  amount  to  pcr- 
forinanco.— Under  a  contract  for  the  de- 
livery of  nine  thou.sand  tons  of  railroad 
iron,  the  contract  is  not  complied  with  on 
the  shipment  of  the  iron.  Thompson  v.  Cin- 
cinnati, W.  <S-  Z.  R.  Co.,  I  Bond  ( U.  S.)  1 52. 

Under  a  contract  between  the  superin- 
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tendent  of  a  railroad  company  and  a  detec- 
tive ofFicer,  by  which  the  former  promised 
to  pay  tile  latter  the  reasonable  value  of  his 
services  in  the  discovery  and  prosecution  of 
persons  who  had  stolen  floods  from  the 
"ars  of  the  railnxid  company,  and  the  re- 
covery of  the  ^oods,  a  recovery  cannot  be 
had  on  evidence  showinjj  that  the  floods 
recovered  belonged  to  another  railroad 
company,  and  that  the  thieves  were  con- 
victed of  larceny  from  the  cars  of  that  other 
company.  LoitiniilU  &*  N.  R.  Co.  v.  Mar- 
jfa/i,  95  ^l/ii.  6o8,  lo  So.  Ri'p.  834. 

A  railroad  company  aj^reed  10  give  plain- 
tiff §50,000  if  he  would  procure  the  passage 
of  a  bill  through  a  state  legislature  grant- 
ing a  right  of  way  for  the  extension  of  its 
road,  the  terminus  to  be  between  designated 
points.  On  account  <jf  the  interest  of  a 
commercial  city  the  right  of  way  was  granted 
to  it,  but  outside  of  the  designated  points, 
and  against  the  opposition  of  plaintiff.  Held, 
that  plaintiff  could  not  recover  on  the  con- 
tract, though  the  company  accepted  the 
right  of  way  thus  offered.  Marshall  v. 
Baltimore  6-  O.  R.  Co.,  16  Ho7V.  (U.  S.)  314. 

Neither  could  he  recover  on  a  quantum 
/neruit.as  his  whole  compensation  depended 
on  success  in  obtaining  the  legislation, 
which  had  failed.  Marshall  v.  Baltimore 
<S-  O.  R.  Co.,  16  How.  (LI.  S.)  314. 

Where  a  written  promise  was  made  to 
pay  a  company  $100  if  its  road  was  built  and 
equipped,  and  trains  running  to  a  given 
point  by  a  day  named,  but  if  not  completed 
within  such  time  the  obligation  to  be  void, 
and  the  proof  showed  that  the  company  ran 
an  engine,  tender,  one  p-issenger  coach  and 
one  or  two  flat-cars  over  the  line  two  days 
before  the  time  limited,  but  places  on  the 
road  were  only  half  tied,  and  regular  trains 
were  not  run  over  the  same  until  several 
months  after  the  time — heltl,  that  no  recovery 
could  be  had  on  the  obligation.  J'aris  &^ 
D.  R.  Co.  v.  Henderson,  89  ///.  86. 

By  the  teims  of  a  contract  between  W. 
and  a  railroad  company,  he  became  bound 
to  pay  the  latter  fifteen  hundred  dollars  if 
within  a  spetilied  time  it  should  have  com- 
pleted its  road  to  West  Union  and  have 
done  half  of  the  grading  between  that 
place  and  the  point  of  intersection  with  the 
M.  &  St.  P.  railway.  Held,  that  the  com- 
pany had  not  complied  witii  the  contract  by 
completing  the  road  between  West  Union 
and  the  point  of  intersection  named,  while 
it  failed  to  construct  its  road  to  West  Union 


from  the  other  direction,  and  that  the  road 
must  have  been  completed  to  West  Union 
on  the  one  side  and  half  the  grading  done 
on  the  other.  Burlington,  C.  R.  &*  M .  R. 
Co.  v.  Whit  my,  43  I  own   113. 

Tw(j  persons,  one  of  wh(jni  was  defend- 
ant, iiad  a  subcontract  for  constructing  a 
part  of  a  road,  and  were  to  receive  twenty 
per  cent,  of  their  compensation  in  railroad 
stock  at  par.  One  of  them  being  taken 
sick,  it  was  mutually  agreed  to  release  him 
and  substitute  plaintiff  in  his  |)lace  on  the 
same  terms;  then  it  was  agieed  between 
the  two  that  plaintiff  was  to  receive  his 
amount  in  cash.  Held,  that  the  arrange- 
ment required  defendant  to  retain  the  whole 
of  the  railroad  stock  received  and  to  pay 
plaintiff  in  cash,  and  that  a  tender  of  l;alf 
in  stock  was  not  good.  Knapp  v.  Levan- 
•way,  27  Vt.  298. 

72.  Time  of  perl'orimuice.— Where  a 
contract  is  given  for  the  construction  of  a 
bridge,  to  be  completed  by  a  given  time,  and 
afterward  the  company  directs  the  con- 
tractor to  make  changes  and  do  work  not 
covered  by  the  contract,  the  contractor  is 
entitled  to  the  additional  time  necessary  to 
do  the  extra  work  in  completing  the  bridge. 
Texas  6-  St.  L.  R.  Co.  v.  Rust,  19  Fed.  Rep. 
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Where  tin.e  is  made  of  the  essence  of  the 
contract  by  the  express  terms  thereof,  and 
the  language  of  the  instrument  discloses 
that  a  strict  compliance  with  its  conditions 
was  the  intention  of  the  parties,  a  failure  in 
performance  will  entitle  the  obligor  to  de- 
clare a  forfeiture.  lonva  R.  Land  Co.  v. 
Mickel,  41  Iffiua  402. 

The  failure  of  a  party  to  perform  within 
the  lime  limited  in  a  contract  will  not  pre- 
vent a  recovery  upon  the  performance  after 
the  time  specified,  if  he  is  allowed  to  go  on 
after  the  time  limited  has  expired  without 
any  expression  of  disapproval  from  the 
other  party,  for  whose  benefit  the  stipula- 
tion has  been  made.  The  latter  is  bound 
to  express  dissatisfaction  at  the  delay,  and 
if  he  intends  to  take  advantage  of  it  must 
act  with  promptness  at  the  time  and  not 
allow  the  party  in  default  to  expend  his 
money  in  completing  the  work.  I'owlds  v. 
Evans,  52  Minn.  551,  54  A^.   W.  Rep.  743. 

A  contract  entered  into  to  furnish  articles 
or  supplies,  at  a  specified  price,  and  without 
limit  as  to  duration,  will  not  be  construed 
as  a  perpetual  contract,  and  will  not  be  en- 
forced as  imposing  a  never-ending  burden. 
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It  must  be  construed  as  terminable  at  the 
pleasure  of  either  party,  or  as  implying  that 
the  thing  to  be  done  shall  be  performed 
within  a  reiisonable  time,  and  the  obligation 
will  cease  within  the  same  limitation. 
What  is  a  reasonable  opinion  in  such  cases 
is  a  question  of  law  for  the  court,  to  be  con. 
nidcied  with  reference  to  the  facts,  as  afford- 
ing tlie  basis  of  its  rulings  in  each  particular 
case,  and  not  a  question  of  fact  for  the  jury. 
Echols  V.  New  Orleans,  J.  &*  G.  N.  R.  Co., 
52  Miss.  610. 

A  contract  lor  drawing  timber  and  load- 
ing it  upon  railway  cars  provided  that  the 
whole  job  should  be  finished  by  the  i5ih  of 
March  then  next  ensuing,  the  timber  to  be 
loaded  on  the  cars  by  the  party  of  the  first 
part  at  such  liines  as  the  party  of  the  second 
part  should  direct  after  the  timber  should 
be  drawn,  provided  the  cars  should  be 
furnished  by  the  railroad  company.  Held, 
that  the  meaning  of  the  contract  was  that 
both  the  drawing  of  the  timber  and  the 
loading  it  upon  the  cars  should  be  fully 
completed  by  the  1 5th  of  March.  C/iamber- 
lin  V.  Scott,  33  Vt.  80. 

A  railroad  company  contracted  to  sell 
plaintiff  a  tract  of  land  for  $120,  $40  cash 
and  the  remainder  in  two  equal  annua!  pay- 
ments. The  contract  expressly  provided 
that  the  times  of  payment  should  be  of  the 
essence  of  the  contract,  and  reserving  to 
the  company  the  right,  upon  failure  to  pay 
when  due,  to  declare  the  contract  forfeited  ; 
and  it  was  further  provided  that  the  land 
was  sold  for  improvement  and  cultivation. 
There  was  a  three-foot  vein  of  coal  on  the 
land,  of  which  plaintiff  only  had  knowledge. 
There  was  a  default  in  a  payment,  and  the 
company  declared  the  contract  forfeited. 
He  had  never  gone  into  actual  possession 
and  had  made  no  improvements.  At  the 
time  of  the  trial  to  obtain  specific  per- 
formance of  the  contract,  the  land  was 
worth  $2000,  due  to  the  vein  of  coal  and 
the  prospect  of  a  speedy  completion  of  a 
railroad.  Held:  (i)  that  the  provision 
making  the  time  of  payment  of  the  es- 
sence of  the  contract  was  valid ;  (2)  that 
the  company  could  exercise  its  option  by 
declaring  the  contract  at  an  end  imme- 
diately upon  the  happening  of  the  default 
or  at  any  time  thereafter ;  (3)  that  equity 
will  not  relieve  against  a  forfeiture  in 
order  to  enforce  a  hard  and  unconscion- 
able bargain,  or  when  the  consideration  is 
grossly  inadequate ;  (4)  that  equity  would 


not  decree  the  specific  performance  of  tiie 
contract  under  the  circumstances,  after  the 
company  had  tendered  back  the  money  it 
had  received.  Missouri  River,  Ft.  S.  &»  G. 
R.  Co.  V.  Brickhy,  21  Kaii.  275.— DisAP- 
I'RoviNU  Seton  v.  Slade,  7  Vcs.  265. 
Quoting  Wynkoop  f.  Cowing,  21  111.  570; 
Kempt'.  Humphreys,  13  111.  573;  Chrisman 
V.  Miller,  21  111.  227;  Phelps  7'.  Illinois  C. 
R.  Co.,  63  111.  469;  Taylor  7/.  Loiigvvorih,  \\ 
Pet.  (U.  S.)  172;  Margraf'i'.  Muir,  57  \.  Y. 
155.  Reviewing  Rogan  w.  Walker,  1  Wis. 
527. 

73.  Part  pcrforiiiaiicc. — Where  there 
is  evidence  tending  to  show  delivery  in 
part  of  cross-ties,  under  a  verbal  contract, 
and  other  part  performance  (Ga.  Rev. 
Code,  j."  1941,  par.  3),  in  an  action  against 
a  railroad  upon  such  contract  the  case 
should  be  allowed  to  go  to  the  jury.  Byran 
v.  South   IVes/ern  R.  Co.,  37  Ga.  26. 

Where  a  company  contracted  to  complete 
a  road  in  5  years  and  continuously  operate 
the  same,  in  consideration  of  an  annual 
subsidy  for  35  years  and  a  grant  of  5000 
acres  of  land  for  each  mile  of  road  com- 
pleted on  the  completion  of  every  5  miles, 
and  after  part  of  the  road  was  completed 
and  part  of  the  subsidy  paid  and  part  of  tlie 
land  granted  the  cotnpany  broke  the  con- 
tract, and  the  government  refused  further 
payments — held,  that  on  the  true  construc- 
tion of  the  contract  (i)  each  claim  to  a 
grant  of  land  was  complete  from  the  time 
when  the  section  which  had  earned  it  was 
complete ;  (2)  on  the  completion  of  each 
section  a  proportionate  psirt  of  the  subsidy 
became  payable  for  the  specified  term,  but 
subject  to  the  condition  of  continuous  effi- 
cient operation.  Ncivfoundland  v.  New- 
foundland R.  Co. ,  1 3  App.  Cas.  1 99. 

74.  KxciLscs  iur  ii<iii-i>ei*t'oriiiniice. 
— If  the  thing  promised  be  possible  in  itself 
it  is  no  excuse  that  the  promisor  became 
unable  to  perform  it  by  causes  beyond  his 
control,  for  it  was  his  own  fault  to  run  the 
risk  of  undertaking  unconditionally  to  ful- 
fil a  promise,  when  he  might  have  guarded 
himself  by  the  terms  of  his  contract.  Penn- 
sylvania R.  Co.  V.  Reichert,  10  Am.  fi-*  Eng. 
R.  Cas.  429,  58  Afd.  261. 

After  a  railroad  company  had  contracted 
for  the  building  of  bridges,  payment  to  be 
made  in  stock,  it  mortgaged  its  road  to 
third  parties.  Held,  that  the  making  of  the 
mortgage  did  not  make  the  company  liable 
to  pay  in  money,  nor  dispense  with  the  ne- 
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cessity  of  demanding  the  stock.  Boody  v. 
Kuiland&^£.  R.  Co.,  3  Blaichf.  {U.  S.)  25. 
In  February,  1861,  a  railroad  company  is- 
sued, by  authority  of  law,  notes  to  circulate 
asj  money,  by  which  it  covenanted  to  pay 
on  demand  a  specific  sum  in  gold,  silver. 
Confederate  treasury  notes,  or  current  bank- 
notes. No  demand  was  made  until  1865, 
when  Confederate  noies  had  ceased  to  cir- 
culate. Held,  that  it  was  not  necessary  to 
then  demand  Confederate  notes,  as  a  iiin- 
perfc-mance  of  the  contract  is  always  ex- 
cused when  occasioned  by  an  act  of  the  law. 
MisshsiJ)pi  &*  T.  li.  Co.  v.  Green,  9  Heisk. 
(Tcnn.)  588. 

75.  Waiver  of  strict  performance. 
— Though  there  have  been  repeated  viola- 
tions of  a  contract  by  both  parties,  yet  if 
neither  elects  to  consider  it  broken  and 
they  proceed  under  it,  neither  can  be  con- 
sidered as  having  been  in  default.  McCord 
V.  West  Feliciana  R.  Co.,  3  La.  Ann.  285. — 
Reaffirming  Seaton  v.  Second  Municipal- 
ity, 3  La.  Aim.  44. 

Plaintiff  bought  of  defendant  company  a 
large  amount  of  coal  at  auction,  and  accord- 
ing to  the  terms  01  sale  deposited  fifty  cents 
per  ton  as  a  guaranty  that  the  coal  would 
be  removed  during  the  coming  October,  the 
contract  providing  that  the  company  might 
at  its  option  at  any  time  thereafter  discon- 
tinue further  deliveries  and  retain  the  fifty 
cents  per  ton  deposited.  Various  deliveries 
were  made  for  some  five  months  after  Octo- 
ber, when  plaintiff  demanded  the  balance 
of  thi  '"oal  and  the  amount  of  his  deposit, 
which  •■  ere  refused.  Held,  that  a  removal 
in  October,  according  to  the  terms  of  sale, 
was  a  condition  precedent,  but  that  the 
company  h'^d  waived  the  right  to  demand  a 
forfeiture.  Gray  v.  Delaware,  L.  &*  ]V.  R. 
Co..  16  /.  (Sw  S.  (A'.  J',)  121.— Limiting 
Simpson  v.  Crippen,  L,  R.  8  Q.  B,  14. 

70.  What  constitutes  a  breach.*— 
A  railroad  company  sold  land  in  1855,  the 
purchase  money  being  payable  in  five  in- 
stalments, in  two,  three,  four,  five,  and  six 
years,  for  which  notes  were  given,  time  of 
payment  being  made  expressly  of  the  es- 
sence of  the  contract,  and  the  contract 
providing  that  in  case  of  a  failure  of  pay- 
ment of  any  one  of  the  notes  at  maturity 
or  of  the  taxes  when  due,  the  obligation  to 
convey  should  cease,  and  all  payment  made 


•  Hreach  of  loiitiact  to  build  depot  or  station, 
see  note,  aO  Am.  6i  Enu,  R.  Cas.  593. 


and  improvement  put  upon  the  land  should 
be  forfeited  to  the  company,  notice  of 
which  was  waived,  and  A.  assigned  his  con- 
tract to  C.  in  June,  1857,  who  died  in  June, 
1863,  leaving  as  complainants  widow  and 
heirs.  Held,  on  bill  to  compel  the  execution 
of  conveyance,  the  proof  showing  that  only 
two  of  the  notes  had  been  paid  and  a  fail- 
ure to  pay  the  taxes,  that  the  company  had 
a  right  to  declare  a  forfeiture  and  resell  the 
land.  Cunningham  v.  Illinois  C.  R.  Co.,  77 
III.  178. 

A  tender  for  the  erection  of  an  engine 
house  and  its  acceptance  by  the  commis- 
sioners constitutes  a  valid  contract  between 
the  crown  and  party  making  the  tender,  and 
delay  and  neglect  on  the  part  of  the  com- 
missioners acting  for  the  crown  to  provide 
and  fix  cast-iron  columns,  etc.,  which  were, 
by  the  specifications,  to  be  provided  and 
fixed  by  them,  is  a  breach  of  the  contract, 
and  the  crown  is  liable  for  the  damages  re- 
sulting from  such  breach.  Isbester  v.  Queen, 
7  Can.  Sup.  Ct.  696,  i  Can.  Exch.  358. 

Where  the  extra  work  claimed  for  was 
for  a  sum  less  than  $io,ooo — held,  that  the 
commissioners  had  power  to  order  the  sanie, 
under  the  statute  31  Vict.  c.  13,  §  16,  and 
the  contractor  could  recover  by  petition  of 
right-  for  such  part  of  the  extra  work 
claimed  as  he  had  been  directed  to  perform. 
Isbester  v.  Queen,  7  Can.  Sup.  Ct.  696,  i  Can, 
Exch.  358. 

The  defendants  covenanted  by  deed  with 
the  plaintiffs,  for  valuable  consideration, 
that  all  their  passenger  trains  should  run  to 
and  from  a  smali  station  in  C.  street,  in  the 
city  of  S.,  for  the  purpose  of  checking  bag- 
gage and  of  accommodating  passengers. 
For  about  a  year  they  ran  the  trains  pur- 
suant to  their  covenant,  but  subsequently 
ceased  to  do  so.  It  appeared  that  in  order 
to  continue  to  perform  the  contract  the  de- 
fendants would  either  have  to  obtain  run- 
ning powers  from  the  C.  S.  R.  company, 
who  owned  the  station  in  C.  street,  or  else 
to  build  a  new  line  for  a  considerable  dis- 
tance, involving  great  exjiense  and  dilficulty, 
the  crossing  of  two  railways,  and  the  doing 
of  such  continuous  daily  acts  as  are  usually 
done  at  a  railway  station  for  passengers. 
Held,  that  there  had  been  a  breiich  of  the 
agreement.  .SV.  Thomas  v.  Credit  Valley  R. 
Co.,  7  Out.  332. 

Held,  however,  that  under  the  above  cir- 
cumstances specific  perfoiinance  could  not 
be  granted,  and  the  plaintiffs  must  be  left 
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to  their  remedy  in  damages.  Si.  Thomas  v. 
Credit  Valley  R.  Co.,  7  Out.  332. — DisiiN- 
GUISHING  Lytton?/.  Great  Northern  R.  Co., 
2  Kav  &  J.  394;  Wallace  v.  Great  Western 
H.  Co.,  3  Ont.  App.  44.  Quoting  Powell 
Duffryn  S.  Coal  Co.  v.  Tali  Vale  R.  Co.,  9 
Ch.  331. 

The  defendants  contracted  to  purchase  a 
quantity  of  old  iron  rails  from  the  plaintiff 
company,  to  be  paid  for  as  each  100  tons 
were  delivered.  The  plaintiffs  consigned 
1 1 50  tons  out  of  1300  tons  stipulated  for, 
and  drew  for  the  amount  thereof  at  the 
a;{rced  price,  which  draft  the  defendants  re- 
fused to  accept,  under  the  erroneous  belief 
that  a  portion  of  the  iron  charged  for  had 
not  been  received  by  them,  and  informed 
the  plaintiff  company  of  the  ground  of  their 
refusal  to  accept  the  draft.  Held,  that  tliis 
refusal  to  accept  was  not,  under  the  circum- 
stances, such  an  act  as  to  warrant  the  plain- 
tiffs in  treating  it  as  a  repudiation  of  the 
contract,  or  such  as  would  release  the  plain- 
tiffs from  a  further  performance  of  it.  Mid- 
land R.  Co.  V.  Ontario  Rolling  Mills,  10  Ont. 
App.  677  ;  affirming  2  Ont.  i. 

77.  Coiise(iuence.s  of  a  brcacli.— 
Where  a  railroad  company  enters  into  an 
agreement  to  pay  a  certain  stipulated 
amount  in  freight  and  passage  over  its 
road,  the  amount  becomes  due  and  payable 
at  once  in  money  upon  its  making  itself 
unable  to  perform  'n  carrying,  by  a  sale  of 
its  road.  Branson  v.  Oregonian  R.  Co.,  10 
Oreg.  278. 

Where  a  person  agrt's  to  construct  and 
maintain  a  river  embankment,  and  the  cir- 
cumstances show  that  the  parties  intended 
that  the  embankment  should  be  so  main- 
tained as  to  prevent  overflows,  and  so  that 
it  n'ight  be  used  as  a  roadway,  the  promis- 
ing j.arty  is  answerable  for  the  consequences 
resultn\i  from  freshets  and  floods.  Indiana, 
I>.  &*  IV.  R.  Co.  V.  .Idamson,  34 .////.  i^<  Kng. 
R,  O^  127,  114  /nd.  282,  12  West.  Rep.  708, 
15/..  E.  Rep.  5. 

VII.  MODIFICATION;  R-GSCI88ION. 

I.  Modifuation. 

78.  Altvrutioii   of  tlio  contract.— 

Where  a  railroad  company  lets  a  contract 
for  the  construction  of  a  building,  according 
to  plans,  which  were  afterward  chan;;cd  by 
mutual  agreement,  so  as  to  require  ad- 
ditional labor  and  materials,  the  original 
price  will  govern  in  dolerniining  the  con\- 
pensation,  where  no  agreement  is  made  re- 
3D.  R.  D.-15. 


specting  the  price  of  the  extra  work  and 
materials.  Chicago  &^  G.  E.  R.  Co.  v.  I'os- 
burgh,  45  ///.  311.  Boody  v.  Rutland  &»  B. 
R.  Co.,  3  Blatchf.  {U.  5.)  25, 

Where  two  railroad  companies  enter  into 
a  contract  under  seal,  whereby  one  is  given 
the  right  to  lease  certain  freight  grounds, 
which  right  is  confined  to  definite  grounds, 
the  contract  cannot  be  afterward  varied  by 
parol  so  as  to  give  the  right  to  lease  dif- 
ferent grounds.  Illinois  C.  R.  Co.  v.  Balti- 
more &>  O.a^  C.  R.  Co.,  23  ///.  App.  531. 

Where  a  stipulation  in  a  contract  between 
two  companies  for  the  erection  of  a  central 
passenger  station  has  been  abandoned  by 
mutual  consent,  and  all  the  other  work  con- 
templated in  the  contract  has  been  per- 
formed, the  plaintiffs  have  the  same  rights 
in  the  works  actually  constructed  at  the 
joint  expense  as  they  would  have  had  if 
the  proposed  central  depot  had  been  con- 
structed within  a  reasonable  time.  Port- 
land, S.  &>  P.  R.  Co.  V.  Grand  Trunk  R.  Co., 
63  Me.  90. 

On  October  24,  1S65,  a  railroad  company 
gave  D.  an  order  for  a  quantity  of  timber 
for  building  cars.  On  the  9th  of  March  fol- 
lowing, none  of  the  timber  having  been  de- 
livered, the  company  countermanded  the 
order  and  stated  that  D.  might  deliver  the 
"sticks"  he  had  then  ready,  but  need  not 
saw  any  more.  D.  having  logs  then  on 
hand,  sawed  them  and  delivered  all  the  tim- 
ber to  the  company,  which  refused  to  re- 
ceive that  part  thereof  which  had  been 
sawed  after  the  original  order  was  counter- 
manded. Held,  that  the  contract  between 
the  parties,  made  by  the  original  order  and 
countermanding  order,  did  not  embrace  the 
lumber  sawed  by  D.  after  the  revoking 
order  was  received  by  him.  Cincinnati,  H. 
&>  I).  R.  Co.  V.  n/ckey,  30  Ohio  St.  16. 

70.  Siib.stitiitiuii  of  a  new  con- 
tract.—A  contract  to  forbear  suit  upon  a 
cash  subscrijjtion  to  the  capital  stock  of  a 
railway  company  till  the  completion  of  the 
road,  is  waived  by  a  subsequent  agreement, 
madt;  matter  of  record,  to  v^onfess  judgment, 
waiving  valuation  and  appraisement  laws, 
and  for  a  stay  of  execution  for  eighteen 
inontlis.  Indii^na  iS-  /.  C.  R.  Co.  v.  Scearce, 
2T,  Ind.  22T,\  former  appeal,  17  hid.  193.— 
DisiiNGUisHiNO  Robison  v.  Godfrey,  3 
Mich.  40S. 

Where,  contemporaneously  with  the  cxe- 
cuiion  and  acceptance  of  a  i\cc(\  to  a  tight 
of  way,  the    parties  orally  agree   that   the 
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consideration  for  the  deed  is  the  payment 
of  a  certain  sum  of  money  by  the  railroad 
company,  and  the  performance  by  it  of  cer- 
tain conditions  within  a  reasonable  time, 
tile  railroad  company  is  liable  according  to 
the  terms  of  that  contract  (which  is  as- 
sumed to  be  valid,  as  the  question  is  pre- 
sented), and  a  prior  written  contract  between 
it  and  the  landowner  becomes  immaterial. 
Indiana,  B.  &"  IV.  K.  Co.  v.  Finndl,  ii6 
Ind.  414,  19  .V.  E.  Rep.  204. 

Where  the  parlies  entered  into  a  con- 
tract to  construct  a  railroad  between  two 
given  points,  wnich  from  its  nature  was  an 
entire  indivisible  contract,  and  afterwards 
entered  into  another  agreement  for  the  per- 
formance of  the  same  work,  either  in  part 
or  in  whole,  at  a  different  price,  the  lat- 
ter is  an  extinguishment  of  the  first  con- 
tract. Howard  v.  Wilmington  &^  S.  R.  Co., 
I  Gi/l{Md.)  311. 

Defendants,  who  had  a  contract  for  build- 
ing a  railroad,  entered  into  an  agreement 
with  plaintiff  to  do  part  of  the  excavating. 
Soon  after  he  had  commenced  the  work  he 
encountered  hard  strata,  and  notified  de- 
fendants that  he  could  not  complete  the 
work  at  the  contract  price ;  thereupon  a 
new  agreement  was  entered  into  by  which 
defendants  agreed  to  pay  a  reasonable  com- 
pensation. Held,  that  the  new  agreement 
was  valid  and  binding,  and  worked  a  re- 
scission of  the  original  contract.  Hart  v. 
Lauman,  29  liarh.  {N.  F.)  410. 

The  provisions  in  a  contract  by  a  railway 
company  with  a  contractor  for  the  construc- 
tion of  a  railway,  giving  the  company  the 
right,  on  the  default  of  the  contractor,  to 
enter  and  complete  the  work,  using  the  con- 
tractor's plant,  and  to  have  a  lien  on  the 
same,  with  power  to  sell  to  reimburse  tiieni- 
selves  for  any  loss  or  damage,  were  done 
away  witli  by  the  provisions  of  a  second 
contract  which  was  entered  into  when  the 
contractor  became  embarrassed,  and  where- 
in new  provisions  were  made  for  the  reim- 
bursement of  the  company  whicii  were  in 
substitution  of  the  corresponding  provisions 
in  tiic  first  contract.  Hunt  v.  South  Eastern 
R.Co.,4,iL.J.C.P.D.Z7. 

2.  Rescission. 

80.  TIio  rlifht  to  reHcliid.*— To  set 

aside  a  contract,  largely  performed  on  both 


*  TralBc  contrart  between  railroads.     Riglu  to 
rescind,  see  45  Am.  &  Eno,  R,  Cas.  333,  abstr. 


sides,  on  the  ground  of  fraud,  misrepresenta- 
tion, or  concealment,  where  a  rescission 
would  involve  the  upsetting  of  many  large 
and  important  transactions,  the  proof  must 
be  very  clear.  It  must  be  clear  that  there 
has  been  such  a  misstatement  of  the  facts 
as  to  mislead  the  injured  party  and  to  in- 
duce him  to  enter  into  the  transaction ; 
and  he  must  be  prompt  to  avail  himself  of 
the  objection  as  soon  as  it  is  discovered. 
He  must  not  wait  to  experiment  and  see 
whether  the  transaction  may  not,  after  all, 
turn  out  well.  Acquiescence  for  a  little 
time,  in  such  cases,  is  condonation.  Mor- 
gan V.  New  Orleans,  AI.  6^  T.  R,  Co.,  2 
Woods  {U.  S.)  244. 

Where  a  contract  is  made  for  work  to  be 
done  at  a  stipulated  price,  and  it  is  discov- 
ered before  the  work  is  commenced  that  a 
misrepresentation  has  been  made  in  respect 
to  its  value,  the  party  engaging  to  do  the 
work  may  repudiate  the  contract ;  if  he 
does  not  do  so,  but  goes  on  and  performs 
it,  he  can  demand  no  more  than  tiie  con- 
tract price.  Saratoga  &•  S.  R.  Co.  v.  Row, 
24  Wend.  (N.  V.)  74. 

Wlienever  one  party  to  a  contract  refuses 
to  execute  any  substantial  part  of  his  agree- 
ment he  thereby  gives  to  the  other  party 
the  option  to  rescind  the  entire  contract 
and  to  recover  damages  for  the  breach. 
Clari  V.  Philadelphia  6-  A'.  C.  (S-  /.  Co., 
lb  Phila.  (Pa.)  135. 

Where  two  railroad  companies  enter  into 
an  agreement  by  which  one  is  to  be  allowed 
the  use  of  the  other's  tracks  and  depot  at  a 
compensation  dependent  upon  the  amount 
of  freiglit  carried  and  number  of  cars  run,  it 
may  be  rescinded  upon  reasonable  notice  by 
either  party,  where  the  contract  is  silent  as 
to  the  time  that  it  siiould  remain  in  force. 
Chattanooga,  R.  &*  C.  R.  Co.  v.  Cincinnati, 
N.  O.  (S-  "y.  /'.  R.  Co.,  44  Fed.  Rep.  456. 

One  who  erects  a  depot  and  eating  house 
upon  the  land  of  a  railroad,  under  contract 
for  mutuiri  occupation  and  use,  may  sue  for 
breaches  of  the  contract,  but  cannot  seek  a 
rescission  of  it  and  a  recovery  of  the  cost  of 
the  building  upon  the  quantum  meruit,  un- 
less there  be  a  covenant  of  purchase.  A 
reserved  right  to  purchase  does  not  create 
an  obligation  to  do  so.  Toledo,  W.  &>  W. 
R.  Co.  V.  Jacksonville  Depot  Bldg.  Co.,  63 
///.  308.— Quoted  in  Lake  Shore  &  M.  S. 
R.  Co.  V,  Richards,  40  111.  App.  560. 

Where  a  railway  company  contracts  to 
sell  superfluous  land  free  from  encumbrance, 
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under  an  aj;reement  providing  that  if  the 
purchaser  should  decline  to  waive  any  valid 
-objection  to  the  title  the  company  might 
rescind  the  contract  if  tlie  abstract  of  title 
shows  that  the  land  is  subject  to  a  rent 
cliarge,  the  purchaser  cannot  require  the 
company  to  procure  the  release  of  the  land 
from  such  charge,  but  tlie  company  is  en- 
lillcd  to  rescind  the  contract  under  the  con- 
dition in  the  agreemer.t.  ///  re  Great  North- 
t'ln  R.  Co.,  L.  Ji.  25  C/i.  D.  788,  53 Z./.  C/i. 

/;.  445. 50Z..  r.  87, 32  IV.  A\  519. 

81. illustrations.— A  person  who 

was  practically  the  owner  of  a  railroad  en- 
tered into  an  agreement  with  a  finance  com- 
pany, looking  to  the  organization  of  a  new 
company,  that  such  person  sliouid  be  elected 
president  and  should  name  a  majority  of 
the  directors,  and  that  the  bonds  of  the 
company  should  be  sold  by  the  finance 
■company.  At  a  subsequent  meeting  such 
person  was  not  elected  president,  and  was 
not  permitted  to  name  the  directors.  Held, 
that  this  would  not  justify  him  in  rescinding 
the  contract,  where  he  was  present  at  the 
meeting  and  voted  for  tlie  persons  who 
were  elected  president  and  directors. 
Aiiuruiin  L.  &>  T.  Co.  v.  Toledo,  C.  &*  S. 
R.  Co.,  47  Fed.  Rep.  343. 

The  owner  of  a  railroad  entered  into  an 
agreement  with  a  finance  company  for  the 
organization  of  a  railroad  company,  and 
that  tlie  tinancc  company  should  sell  the 
railroad  bonds,  but  no  time  was  agreed  on 
in  which  they  sliould  be  sold.  Held,  that  a 
failure  to  sell  the  bonds  within  si.xteen 
months  was  not  grounds  for  rescinding  the 
contract.  American  L.  &*  T.  Co.  v.  Toledo, 
C.  &*  S.  R.  Co.,  47  Fed.  Rep.  343. 

The  plaintifl  was  employed  by  the  de- 
fendant to  procure  donations,  right  of  way, 
etc.,  under  the  contract  embraced  in  the 
following  resolution  of  the  executive  com- 
mittee, and  acceptance  by  plaintiff  :  "  Re- 
solved, That  P.  S.  shall  be  allowed  two 
fifths  in  value  and  kind  of  all  donations  to 
be  obtained  on  account  of  any  extension  of 
the  C.  F.  &  M.  R.  Co.  beyond  W.,  to  be  in 
full  for  his  services  in  procuring  said  dona- 
tions and  superintending  the  getting  of  the 
right  of  way,  etc. ;  provided,  that  he  shall 
be  allowed  actual  cash  expenses  while  in 
the  employ  of  the  company.  But  there  is 
no  understanding  that  he  shall  receive  com- 
pensation for  other  services,  unless  the 
board  shall,  under  the  circumstances  of  any 
particular  case,  sec   proper  to  make  an  al- 


lowance." Acceptance  by  plaintiff  of  the 
above  proposition,  as  follows :  "  I  will  ac- 
cept the  above  on  condition  that  the  road 
shall  be  completed  as  far  as  N.  by  the  ist 
day  of  January,  i868,  and  to  C.  within  one 
year  thereafter."  Held,  that  the  agreement 
was,  in  effect,  an  employment  of  plaintiff, 
indefinite  as  to  time,  that  might  be  revoked 
or  terminated  at  the  pleasure  of  the  com- 
pany, and  that  plaintiff  could  not  recover 
therefor  damages  for  compensation  he 
might  have  received  if  he  had  bee  .  per- 
mitted to  continue  under  the  contract. 
Smith  v.  Cedar  Falls  &^  M.  R.  Co.,  j,o  /070a 
244. 

A  railroad  company  contracted  for  the 
construction  of  its  road,  to  be  paid  for  in 
its  bonds  and  stock,  to  be  issued  on  the 
completion  of  each  twenty  miles.  It  was 
provided  that  if  the  contractors  should  de- 
sire the  issue  and  delivery  of  the  bonds  in 
advance  of  the  payment  for  work  done,  for 
the  purpose  of  the  more  rapid  completion 
of  the  work,  the  company  should  deliver 
the  same  in  sufficient  amounts,  on  satis- 
factory security  being  given.  The  president 
of  the  company  approved  of  a  contract  be- 
tween till'  two  contractors  for  a  division  of 
their  profits,  and  an  arrangement  for  a  de- 
livery to  one  of  them  of  the  bonds  and 
stock  as  fast  as  issued.  Thereupon  such 
contractor  arranged  to  sell  them  to  plain- 
tiffs and  gave  an  order  on  the  president  for 
a  delivery  of  the  bonds  out  of  the  first  issue, 
which  order  the  president  accepted.  The 
contractors  failed  to  do  the  work  and  their 
contract  was  annulled.  Held,  in  an  action 
by  the  plaintiffs  for  the  recovery  of  the 
bonds  :  (1)  that  the  president's  acceptance  of 
the  order  must  be  taken  as  agreeing  to 
deliver  the  bonds  upon  their  being  earned, 
and  no  recovery  could  be  had  without  show- 
ing this  fact,  or  that  it  was  prevented  by  the 
wrongful  act  of  the  company;  (2)  that  the 
bonds  issued  by  the  president  to  the  con- 
tractors to  enable  them  to  sell  their  con- 
tract, an  J  without  security,  were  not  issued 
under  the  contract,  within  the  meaning  of 
the  order  and  acceptance ;  (3)  that  the 
company  was  not  prevented  by  any  act  of 
the  parties  from  annulling  the  contract. 
7'itus  v.  Cairo  &-  F.  R.  Co.,  46  N.  /.  /..  393. 

The  parties  entered  into  a  written  con- 
tract by  which  plaintiff  for  a  stipulated  con- 
sideration, payable  monthly,  was  granted 
the  exclusive  privilege  of  placing  advertise- 
ments  in  defendants'  cars  for  two    years 
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from  a  certain  date.  The  contract  was  per- 
formed for  the  two  years,  and  for  a  con- 
siderable time  thereafter,  without  further 
agreement,  the  monthly  consideration  being 
paid.  HeM,  that  this  would  not  continue 
the  contract  from  year  to  year,  but  the  rail- 
road company  might  discontinue  it  at  any 
time  after  termination  of  the  contract. 
C/tns£  V.  Second  Ave.  R.  Co.,  97  A'^.  Y.  384, 
49  Am.  Rep.  531  ;  reversing  16  J.  &-  S.  220. 
— Following  Chamberlain  v.  Pratt,  33 
N.  Y.  47. 

82.  What  anioiiiits  to  a  rescissiou. 
— Where  a  railroad  company  and  a  land- 
owner agreed  for  an  exchange  of  lands,  and 
possession  is  taken  by  the  railroad  company 
and  its  track  laid,  the  obligation  of  the  con- 
tract is  not  impaired  by  a  letter  of  the 
president  notifying  the  other  party  that  the 
company  would  not  carry  out  the  exchange, 
and  a  reply  asking  when  the  company 
would  be  ready  to  settle  for  the  use  ot  the 
land,  and  to  remove  its  tracks  therefrom. 
Union  Pac.  R.  Co.  v.  Mc Alpine,  1 29  U.  S. 
305,  9  Sup,  Ct.  Rep.  286 ;  affirming  23  Fed. 
Rep.  168. 

Defendants  purchased  certain  shares  of 
railroad  stock  from  plaintiff  at  a  fixed  price, 
with  the  agreement  that  if  either  of  them 
should  pay  anybody  else  any  higher  price 
for  other  stock  in  the  company,  then  they 
would  pay  plaintiff  the  difference  between 
the  sum  paid  him  and  the  higl)est  price 
paid  for  other  stock,  with  the  further  agree- 
ment, "  in  case,  during  or  after  the  then 
contemplated  visit  to  C.  of  one  A.,  plain- 
tiff should  be  dissatisfied  with  the  sale  of 
the  stock,"  defendants  should  return  the 
shares  upon  receiving  back  the  price  paid. 
While  A.  was  in  C.  plaintiff  demanded  the 
stock  and  offered  to  return  the  price.  Held, 
that  the  demand  by  plaintiff  of  tlie  stock 
was  an  effectual  rescission  of  the  contract, 
and  a  failure  to  return  it  was  a  breach  of 
contract.  Ste^vart  v.  Huntini;ton,  4  N.  V. 
S.  R.  760,  43  Hitn  635,  mem. 

8.'l.  l{eH(*i.sNioii  iiiiist  bu  total,  not 
partial. — The  president  of  a  railroad  con- 
tracted with  defendants  to  build  a  part  of 
the  road,  and  agreed  to  a  deposit  of  bonds 
of  double  the  amount  of  the  contract  price, 
and  in  default  of  payment,  defendants 
should  take  the  bonds  in  payment  at  fifty 
cents  on  the  dollar.  Two  years  after  the 
bonds  were  delivered  to  the  contractors  the 
company  filed  a  bill  repudiating  the  con- 
tract, and  asking  that  the  bonds  be  declared 


void.  In  the  mean  time  the  company  had 
taken  possession  of  the  road  and  had 
brought  a  suit  against  the  contractors  for 
non-completion  of  the  work,  and  had  pro- 
cured an  enabling  act  from  parliament 
which  recited  the  completion  of  the  work. 
Held,  a  sufficient  ratification  of  the  con- 
tract, and  that  plaintiffs  could  not  accept 
the  benefits  of  part  of  the  contract  and  re- 
ject other  parts.  Winnipeg  &•  H.  B.  R. 
Co.  V.  Mann,  7  Man.  81. 

84.  Uestoratioii  of  tlio  considera- 
tion.— Where  the  contract  of  compromise 
is  absolutely  void,  there  may  in  some  juris- 
dictions be  no  need  of  a  rescission  or  a 
restoration  of  the  status  quo  ante  in  order 
to  sue  on  the  original  contract ;  but  where 
the  compromise  is  not  void  but  merely 
voidable,  a  tender  must  be  made.  Alexan- 
der V.  Grand  Ave.  R.  Co.,  54  Mo.  App.  66. 

VIII.   LAW  OF  PLACE. 

85.  When  the  lex  loci  uoverns.— 

The  law  is  well  settled  that  contracts  are 
to  be  construed  according  to  the  laws  of  the 
state  where  made  unless  it  is  presumed, 
from  their  tenor,  that  they  were  entered 
into  with  a  view  to  the  laws  of  some  other 
state.  This  rule  applies  to  the  contract  of 
a  carrier  to  transport  goods  marked  to  a 
party  residing  in  a  different  state.  Penn- 
sylvania Co.  V.  Fairchild,  69  ///.  260.  Mills 
V.  Do7v,  133  U.  S.  423,  10  Sup.  Ct.  Rep.  413. 

A  written  contract  for  carriage  of  prop- 
erty is  to  be  interpreted  according  to  the  law 
of  the  place  in  which  the  contract  was 
made.  Fairchild  v.  Philadelphia.  IV.  &* 
D.  R.  Co.,  148  Pa.  St.  527,  24  All.  Rep.  79. 

Where  a  railroad  company  of  one  state 
sue?  in  that  state  to  annul  a  lease  of  its 
road  to  a  railroad  company  of  an  adjoining 
state,  the  action  is  governed,  so  far  as  re- 
gards the  validity  of  the  contract,  not  by 
the  law  of  the  forum,  but  by  the  law  of  the 
contract.  .SV.  Louis,  V.  <S>»  T.  H.  R.  Co.  v. 
Terre  Haute  &•  I.  R.  Co.,  52  Am.&^  Eng. 
R.  Cas.  68,  145  [/.  S.  393,  12  Sup.  Ct.  Rep. 
953  ;  affirming  33  Fed.  Rep.  440. 

Where  a  railroad  is  incorporated  and  has 
its  principal  offi  ce  in  a  stittc  and  contracts 
with  reference  to  personal  property  in  that 
state,  the  contract  will  be  construed  accord- 
ing to  the  law  of  the  state  where  made. 
Samuel  v.  Holladay,  1   VVoohv.  ( U.  S.)  400. 

A  contract  made  in  Canada,  and  mention- 
ing no  place  where  the  payments  were  to 
be  made,  must  be  governed  li\  the  Caniidlan 
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law.     Niagara  Falls  I.  Bridge  Co.  v.  Great 
Western  R.  Co.,  22  U.  C.  Q.  B.  592. 

80.  When  law  of  place  of  perforni- 
aiice  governs. — A  subscription  made  in 
one  state  to  the  capital  stock  of  a  railroad 
chartered  and  having  its  road  and  treasury 
in  another  state,  is  to  be  construed  accord- 
ing to  the  laws  of  tlie  latter  state.  Penobscot 
«S-  A'.  R.  Co.  V.  Bartlett,  12  Gray  {Mass.) 
244. 

There  is  no  presumption  that  the  statute 
law  of  Missouri  exists  in  another  state  (Illi- 
nois); and,  in  the  case  of  a  shipment  made 
wholly  witliout  the  limits  of  Missouri,  the 
liability  of  the  carrier  is  not  governed  by 
her  statute,  which,  moreover,  applies  in 
terms  only  to  contracts  of  transportation 
made  in  the  state.  Crouch  v.  Louisville  &* 
N.  R.  Co.,  42  Mo.  App.  248. 

When  a  contract  is  made  in  one  state  to 
transport  goods  over  a  line  extending 
through  two  or  more  states,  and  the  goods 
are  lost,  the  rights  of  the  parties  will  be 
governed  by  the  laws  of  the  state  where  the 
l(jss  happened.  Barter  v.  Wheeler,  49  N, 
//.9. 

Where  a  railroad  company,  incorporated 
in  and  under  the  laws  of  another  state,  en- 
ters into  a  contract  in  this  state,  which,  by 
its  terms,  is  to  be  performed  here,  and  is 
legal  under  the  laws  of  the  state,  prohibi- 
tions in  its  ciiarter,  which  would  render  the 
contract  illegal  in  the  state  where  the  cor- 
poration was  organized,  do  not  render  it 
illegal  here;  their  only  effect  here  is  as  re- 
strictions upon  the  corporate  power.  Ells- 
ivorth  V.  St.  Louis,  A.  .S-^  T.  H.  R.  Co.,  98 
A'.  1'.  553  ;  affirming  33  Hun  7. 

It  seems  that  where,  by  the  statute  law  of 
a  state,  a  railroad  company  in  the  state  is 
nrohihitcd  from  limiting  by  contract  its 
common-law  liability,  the  statute  has  no  ef- 
fect upon  a  contract  made  in  such  state  and 
in  reference  ^o  goods  shipped  therein,  but 
wbich  limiis  the  liability  of  a  railroad  com- 
pany in  another  state  for  the  transportation 
of  such  goods  in  that  state.  PLilt  v.  Rich- 
vumd,  V.  R,  &-  C.  R.  Co.,  32  Am.  &^  Eng. 
R.  Cas.  517,  108  /V.  v.  358,  II  Cent.  Rep. 
loi,  15  JV.  /:.  Rep.  393,  13  A^.  V.  S.  R.  660; 
affirming  20  J.  &^  S.  496. 

The  provision  in  a  contract  of  shipment 
as  to  notice  of  a  claim  for  damages  being 
given  within  a  specified  time,  or  the  con- 
signor is  precluded  from  a  recovery,  while 
valid  and  binding  in  contracts  to  be  partly 
performed  without  the  state,  is  not  valid 


or  binding  where  the  contract  is  to  be 
wholly  performed  within  the  state.  Gulf, 
C.  &-  S.  F.  R.  Co.  V.  Maetse,  18  AnLdf 
Eng.  R.  Cas.  613,  2  Tex.  App.  {Civ.  Cas.) 

553- 

87.  When  the  lex  rei  sita^  governs. 

— As  a  rule  contracts  are  governed  by  the 
law  of  the  place  where  they  are  made ;  but 
if  a  contract  be  made  in  one  state  and  is  to 
be  performed  in  another,  it  is  governed  by 
the  law  of  the  place  of  performance ;  but  if 
it  is  to  be  partly  performed  in  different 
states,  it  is  governed  by  the  law  of  the  place 
where  made;  but  if  in  carrying  out  the 
contract  conveyances  of  property  become 
necessary,  they  must  be  executed  according 
to  the  law  of  the  place  where  the  property 
is.  A/organ  v.  A'ew  Orleans,  M.  &>  T.  R. 
Co.,  2  Woods  {[/.  S.)  244. 

88.  When  the  lex  fori  governs.— 
The  law  of  the  country  in  which  it  is  sought 
to  enforce  a  contract  governs  in  all  ques- 
tions as  to  remedy  and  mode  of  proceeding, 
including  the  form  of  action,  process,  limi- 
tation, and  execution.  A/organ  v.  Camden 
<&-  A.  R.  Co.,  18  Phila.  {Pa.)  384. 

89.  What  law  governs  as  to  the  va- 
lidity of  the  contract.— Where  a  rail- 
road company  enters  into  a  contract  in  one 
state  to  carry  goods  from  that  state  into 
another,  and  the  contract  is  valid  where 
made,  but  not  in  the  other  state,  its  va- 
lidity will  be  determined  by  the  law  of  the 
place  where  made.  Ryan  v.  Missouri,  A'.  &^ 
T.  R.  Co.,  23  Am.  <S^  Eng.  R.  Cas.  703,  65 
Tex.  13.— Revikwing  Brown  v.  Camden  & 
A.  R.  Co.,  83  Pa.  St.  ixd.— Robinson  v. 
Merchants'  Despatch  Transp.  Ci;.,  45  lo^va 
470.  Texas  &^  /'.  R.  Co.  v.  Davis,  2  'Tex. 
App.  {Civ.  Cas.)  156. 

Where  a  contract  of  affreightment  is 
made  in  one  state  for  the  transportation  of 
goods  from  a  point  therein  to  a  place  in  an- 
other state,  the  validity  and  eflect  of  the 
contract,  and  of  provisions  therein  limiting 
the  common  law  obligations  of  the  carrier, 
are  determined  by  the  law  of  the  place  of 
contract.  Hartmann  v.  Louisville  &^  A'.  R. 
Co.,  39  Mo.  App.  88.— Rkvif.wing  McDaniel 
V.  Chicago  &  N.  W.  R.  Co.,  24  Iowa  412; 
Talbott  11.  Merchants'  Despatch  Transp. 
Co.,  41  Iowa  247,  20  Am.  Reji.  589;  Moses 
V.  Boston  &  M.  R.  Co.,  32  N.  H.  523,  64 
Am.  Dec.  381  ;  Faulkner  v.  Hart.  82  N.  Y. 
413,  37  Am.  Rep.  574. 

A  contract  to  carry  a  passenger  and  his 
baggage  is  not  invalid  because  tiie  journey 
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continues  beyond  the  limits  of  the  state 
where  the  contract  is  made.  The  question 
of  validity  does  not  depend  upon  the  state 
line,  but  upon  corporate  power.  So  long 
as  the  existence  of  the  corporation  and 
power  to  contract  within  the  limits  fixed  by 
its  charter  are  conceded,  the  same  force  and 
effect  must  be  given  to  its  contracts  as  if  it 
had  been  created  by  the  laws  of  the  state 
wliere  the  contract  s  si  "  «n.  Gary  v. 
Cleveland  &*  T.  R.  C" .-'.  .  ■>-•  IN.  Y.)  35. 
—Distinguishing  May  ,  •.  Norwich 
V.  Norfolk  R.  Co.,  4  £1-  &  Bl.  397;  East 
Anglican  R.  Co.  v.  E;;  tern  Counties  R. 
Co.,  u  C.  B.  775;  Caledonia  .'''  D.  J.  R  t^o. 
V.  Helensburgh  Harbor  TrusLt-s,  :^9  i.^p;. 
L.  &  Eq.  28.  Not  following  Hood  v. 
New  York  &  N.  H.  R.  Co.,  22  Conn,  i ; 
Naugatuck  R.  Co.  v.  Waterbury  Button  Co., 
24  Conn.  468. 

IX.  ACTIONS  FOB  BREACH  OF  CONTRACT. 
90.  The  rifjfht  of  action.— Where  an 

action  is  pending  to  recover  against  a  rail- 
road company  for  stopping  up  plaintiff's 
sewer-pipe,  and  defendant  agrees  that  if 
plaintiff  will  dismiss  the  same  it  will  pay 
the  costs  and  keep  the  pipe  open,  and  the 
action  is  dismissed  and  costs  paid,  but  de- 
fendant refuses  to  keep  the  pipe  open,  an 
action  will  lie  at  the  instance  of  the  plaintiff 
against  the  defendant  for  breach  of  this 
contract.  Gainesville,  J.  &*  S.  R.  Co.  v. 
Martin,  84  Ga.  61,  10  5.  E.  Rep.  542. 

Where  a  railroad  company  contracts  with 
a  landowner  in  procuring  the  right  of  way 
to  construct  and  maintain  crossings,  with 
cattle-guards,  and  to  fence  its  track,  these 
tilings  must  be  done  in  a  reasonable  time; 
and  if  not  done  within  a  reasonable  time 
the  landowner  may  sue  and  recover  the 
cost  of  doing  the  work.  Indiana,  li.  ^S^•  IV. 
R.  Co.  V.  Koons,  24  A111.&'  Etig.  R.  Cas,  376, 
105  Ind.  507,  5  N.  E.  Rep.  549. 

The  defendants,  intending  to  put  an  end 
to  a  contract  with  the  plaintiffs,  proposed 
to  pay  a  certain  sum  for  a  release  from  the 
contract.  In  an  action  by  the  plaintiffs  for 
a  breach  of  the  original  contract— //<•/</.•  (i) 
that  the  proposition  was  an  offer  of  a  com- 
promise which  was  not  binding  unless  ac- 
cepted ;  (2)  that,  if  accepted,  the  considera- 
tion which  gave  it  validity  as  an  agreement 
was  the  release  and  extinguishment  of  the 
former  contract ;  (3)  that  if  the  plaintiffs 
intended  to  hold  the  defendants  to  the 
terms  of  the  offer  they  should  have  sued  on 


the  agreement  of  compromise,  if  an  agree- 
ment was  concluded  ;  (4)  that  they  could 
not  sue  on  the  original  contract,  and  use 
the  offer  of  the  defendants  as  a  liquidation 
of  the  damages  they  had  sustained  by  a 
breach  of  the  original  contract.  Union  L. 
<S-  E.  Co.  V.  Erie  R.  Co.,  37  N./.  L.  23. 

91.  "Who  may  sue  —  Joinder  of 
plaintitt's. — A  third  person  cannot  main- 
tain an  action  for  injuries  resulting  from  a 
breach  of  contract  arising  purely  out  of  the 
terms  of  the  agreement  between  the  con- 
tracting parties.  Roddy  v.  Missouri  Pac.  R. 
Co.,  104  Mo.  234,  15  S.   IV.  Rep.  11 12. 

Two  of  several  parties  to  a  joint  and  sev- 
eral agreement,  they  being  the  only  parties 
entitled  to  compensation,  may  sue  without 
joining  all  the  other  parties  to  the  contract. 
Titus  V.  Catawissa  R.  Co.,  5  Phila.  {Pa.)  360. 
—  Quoting  Eccleston  z/.  Clipsham,  i  Saund. 
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The  purchaser  of  a  large  number  of  ex- 
cursion tickets  to  sell  again,  who  had  sold 
some  of  them,  may  sue  the  company  for 
failure  to  complete  the  delivery  to  him  of 
the  whole  number  of  tickets  purchased 
without  joining  the  subpurchaser  as  a  party 
plaintiff.  Houston  &*  T.  C.  R.  Co.  v.  /////, 
34  Am.  (S-  Eng.  R.  Cas.  363,  70  Tex.  51,7 
S.  IV.  Rep.  659. 

In  an  action  upon  a  covenant  contained 
in  an  agreement  between  the  covenantor,  a 
railroad  company,  and  "  S.  and  such  other 
parties  as  he  may  associate  with  him  under 
the  name  of  S.  &  Company,"  signed  and 
sealed  by  the  covenantor  and  signed  "  S.  & 
Co."  by  the  hand  of  S.,  acting  in  behalf  and 
by  the  authority  of  the  partnership,  to  pay 
to  "  the  said  S.  &  Company,  parties  of  the 
second  part,"  for  work  to  be  done  by  them, 
all  those  who  are  partners  at  the  time  of  the 
signing  of  the  agreement  may  join.  Sey- 
vtour  v.  Western  R.  Co.,  106  U.  S.  320,  i 
Sup.  Ct.  Rep.  123. 

92.  Action  on  promise  for  l>eneflt 
of  third  person.— A  contract  made  by 
two  companies  under  their  seals  for  the 
benefit  of  the  stockholders  of  one  of  the 
contracting  companies,  upon  the  one  side, 
may  be  enforced  by  such  beneficiaries.  Red- 
ford  County  V.  NashvUle,  C.  &*  St.  L.  R. 
Co.,  22  Am,  &•  Eng.  R,  Cas.  7$,  14  Lea 
(Tenn.)  S2S. 

A  railroad  corporation  agreed  with  the 
authorities  of  a  city  to  pay  a  certain  pro- 
portion of  the  salary  of  a  policeman  to  be 
assigned  to  duty  specially  at  its  depot,  and 


rm 


J 


CONTRACTS,  93-05. 


231 


the  plaintiff  was  employed.  He/d,  that  he 
could  sue  the  corporation  on  the  contract 
for  a  failure  to  pay  him  the  part  of  his 
salary  which  it  had  agreed  to  do.  Porter 
V.  Richmond  &*  D.  R.  Co.,  34  Am.  &^  Eng. 
R.  Cas.  137,  97  ^V.  Car.  46,  2  5.  E.  Rep.  374. 

03.  Demand  or  teuder  before  suit. 
—  Where  a  railroad  company  issues  nego- 
tiable certificates  of  indebtedness  payable 
on  demand,  a  demand  at  an  office  outside 
of  the  state  which  granted  the  company's 
charter  is  sufficient,  if  not  objected  to  on 
that  ground.  Pusey  v.  New  Jersey  W.  L. 
R.  Co.,  14  Abb.  Pr.  N.  S.  {N.  Y.)  434. 

In  an  action  for  breach  of  a  contract  to 
sell  a  large  number  of  excursion  tickets, 
proof  of  a  tender  of  15  tickets  at  the  rate 
agreed  upon  will  not  have  the  effect  of  reduc- 
ing the  plaintiff's  claim  as  to  the  tickets  ten- 
dered, to  the  difference  between  the  contract 
rate  and  the  regular  fare,  the  railroad  com- 
pany having  contracted  to  issue  a  number 
very  largely  in  excess  of  the  number  ten- 
dered. Houston  &'  T.  C.  R.  Co.  v.  Hill,  34 
Am.  &*  Eng.  R.  Cas.  363,  70  Te.v,  51,  7  S. 
W.  Rep.  659. 

By  an  obligation  payable  to  a  certain 
person  or  bearer,  the  maker,  in  considera- 
tion of  one  dollar,  the  receipt  of  which  was 
therein  confessed,  and  of  the  delivery  to  be 
made  to  him  by  a  certain  railroad  company 
of  a  specified  number  of  shares  of  its  capital 
stock,  acknowledged  himself  to  be  indebted 
in  a  certain  sum,  which  he  promised  to  pay 
in  instalments  as  the  construction  of  the 
roadbed  progressed,  in  proportion  to  month- 
ly estimates  thereof,  and  that  the  whole 
should  be  paid  on  the  completion  of  such 
roadbed.  In  an  action  on  such  obligation, 
by  an  assignee  against  the  maker— held:  (i) 
that  no  tender  of  such  stock  need  have 
been  made  to  maintain  an  action  for  any 
single  monthly  instalment,  and  that  an  ac- 
tion for  the  whole  sum  cannot  be  main- 
tained without  such  tender  having  first 
been  made;  (2)  that  the  one  dollar,  con- 
fessed in  such  obligation  to  have  been 
Deceived  by  the  defendant,  is  too  insignifi- 
cant a  part  of  the  consideration  to  waive  a 
tender  of  such  stock  in  an  action  to  recover 
the  whole  principal.  Clark  v.  Continental 
Imp.  Co.,  57  Ind.  135,  li  Am.  Ry.  Rep.  505. 

04.  PlaintifTs  pleadiiiKH.  —  From 
every  breach  of  a  contract  by  one  of  the 
parties  thereto  a  right  of  action  results  to 
the  other  party.  Ga.  Code,  §  2946.  Hence 
a  declaration  which  alleges  that  the  defend- 


ant, a  common  carrier,  contracted  with  the 
plaintiffs  that  a  consignment  of  cotton 
would  be  carried  out  of  a  certain  port  on  a 
certain  day,  and  that  the  vessel  did  not 
leave  until  a  subsequent  day,  whereby  the 
plaintiffs  were  damaged,  sets  forth  a  c;iuse 
of  action.  Richmond  &•  D.  R.  Co.  v.  Bedell, 
88  Grt.  591,  15  5.  E.  Rep.  676. 

When  a  contract  is  to  be  completed  be- 
fore a  fixed  day,  and  many  things  are  stipu- 
lated to  be  done,  without  any  designation 
of  time,  it  is  sufficient  to  aver  that  they 
were  not  done  at  the  time  they  ought  to 
have  been.  Smith  v.  Boston,  C.  &*  M.  R. 
Co.,  36  N.  H.  458. 

If  parties,  in  making  a  contract  under 
which  disputes  are  contemplated  as  possi- 
ble, agree  under  seal  to  submit  any  such 
disputes  to  private  arbitration,  as  e.g.,  to 
the  award  of  some  third  person,  so  that  his 
decision  shall  be  final  and  conclusive  on 
them  both,  it  is  a  bar  to  any  action  on  the 
contract,  that  the  plaintiff  does  not  either 
aver  and  prove  such  award,  or  aver  and 
prove  such  facts  as  excuse  it.  Fox  v.  Hemp- 
field  R.  Co.,  I  Pittsb.  {Pa.)  372.— QUOTING 
Monongahcla  Nav.  Co.  v.  Fenlon,  4  Watts 
&  S.  (Pa.)  205. 

05.  Matters  of  defense.  —  Where  a 
pooling  contract  between  two  roads  has 
been  fully  executed  and  the  defendant  road 
has  availed  itself  of  all  the  benefits  to  be 
derived  from  it,  it  is  estopped  to  deny  its 
validity.  Still  less  can  the  agents  of  the 
parties  set  up  a  defense  of  this  character 
when  it  is  not  open  to  their  principals. 
Nashua  &^  L.  R.  Corp.  v.  Boston  &>  L.  R. 
Corp.,  16  Am.  &•  Eng.  R.  Cas.  488,  19  Fed. 
Rep.  804. 

In  an  action  by  the  shipper  of  stock 
against  a  railway  company  to  recover  dam- 
ages for  negligence  and  delay  in  transporta- 
tion, where  a  special  written  or  printed  con- 
tract is  set  up  to  defeat  the  action  for  a' 
non-compliance  with  its  terms  and  condi- 
tions, the  shipper  will  have  the  right  to 
show  the  circumstances  under  which  he 
executed  the  same,  when  he  claims  he  was 
purposely  misled  by  the  defendant's  agent 
and  induced  to  sign  the  same  without  having 
time  to  examine  the  contents,  under  the 
fraudulent  assurance  that  itwasonly  a  pass. 
Black  v.  Wabash,  St.  L.  &>  P.  R.  Co.,  25 
Am.  (S-  Eng.  R.  Cas.  388.  11 1  ///.  351. 

Wljere  a  party  of  mature  years  and  sound 
mind,  being  able  to  read  and  write,  without 
any  imposition  or  artifice  to  throw  him  off 
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his  guard,  deliberately  signs  a  written 
agreement  without  informing  himself  of  the 
nature  of  its  contents,  he  will  nevertheless 
be  bound  by  it,  for  the  reason  that  the  law 
will  not  permit  him  to  allege,  as  a  matter  of 
defense,  his  ignorance  of  that  which  it  was 
his  duty  to  know,  particularly  when  the 
means  of  information  are  within  his  imme- 
diate reach,  and  lie  neglects  to  avail  himself 
of  them.  B/aci  v.  IVabash,  St.  L.  &*  P.  R. 
Co.,  25  Ai/i.  &•  Eng.  R.  Cas.  388,  in  ///. 

35'- 

One  railroad  company  cannot  recover 
against  another  for  a  breach  of  a  contract 
entered  into  to  co-operate  in  securing  legis- 
lative land  grants,  where  it  appears  that  all 
of  the  available  lands  were  already  ex- 
hausted. Dubuque  S.  IV.  R.  Co.  v.  Cedar 
Rapids  »S-  M.  R.  R.  Co.,  25  Am.  <S^  Eng.  R. 
Cas.  91,  66  Iowa  366,  23  N.  IV.  Rep.  758. — 
Reviewing  Smith  v.  Cedar  Rapids  &  M. 
R.  R.  Co.,  43  Iowa  239. 

A  railway  company  which  stipulated  by 
contract  with  a  husband  for  certain  special 
benefits  to  accrue  to  him  in  consideration 
that  he  should  erect  a  hotel  at  a  depot  upon 
property  owned  by  his  wife,  cannot,  after 
the  husband  has  complied  with  his  part  of 
the  contract,  avoid  compliance  on  its  part 
by  asserting  the  coverture  of  the  wife  and 
the  absence  of  her  assent  to  the  contract  in 
the  manner  pointed  out  by  the  statute. 
Te.vas  iS^  Si.  L.  R.  Co.  v.  Robards,  60  Tex. 

545- 

Plaintiffs  entered  into  a  contract  with  de- 
fendant company  by  which  the  former  were 
to  erect  a  transfer  house  and  suitably  equip 
it  so  as  to  be  ready  at  all  times  to  weigli  in 
hopper  scales  and  transfer  from  car  to  car 
all  grain  that  might  be  sent  to  them  by  the 
company;  and  that  the  company  was  to 
furnish  them  all  their  grain,  and  that  it 
should  not  make  use  of  the  rates  for  any 
oil.or  purpose  than  billing  property  to  its 
destination,  but  should  collect  plaintiffs' 
weigh  charges  in  the  same  manner  that 
other  charges  were  collected,  and  pay  the 
same  over  on  or  before  the  middle  of  each 
month.  After  a  time  plaintiffs  closed  their 
business,  claiming  that  the  company  had 
violated  the  contract  and  made  it  impossible 
for  plaintiffs  to  carry  it  out,  and  sued  for 
breach  of  contract.  Held:  (i)  that  the 
question  whether  they  were  men  of  large 
means  or  not  was  immaterial ;  (2)  the  fact 
that  plaintiffs  had  sued  and  recovered  in 
former  litigation  for  the  principal  bveaches 


of  the  contract  could  not  prevent  a  further 
recovery  ;  (3)  that  the  court  will  not  inter- 
fere with  the  amount  of  damages  awarded 
because  an  error  was  committed  at  the  trial 
in  admitting  evidence  as  to  an  improper 
item  of  damages,  where  there  was  nothing 
to  show  that  it  was  considered  by  the  jury, 
and  where  there  was  evidence  sufficient  as 
to  other  items  of  damage  to  make  up  the 
full  amount  awarded.  Lake  Shore  &»  M.  S, 
R.  Co.  V.  Richards,  40  ///.  App.  560. 

A  railroad  company  was  sued  for  the  cost 
of  cutting  away  underbrush  and  preparing 
its  right  of  way  for  grading.  The  company 
denied  the  authority  of  its  engineer  who 
made  the  contract  for  the  work,  claiming 
that  certain  citizens  interested  in  the  road 
had  agreed  to  furnish  the  right  of  way 
graded.  There  was  evidence  tending  to 
show  that  the  contract  with  the  citizens  did 
not  include  the  clearing  of  the  right  of  way. 
Held,  that  the  company  was  liable  for  the 
work  whatever  may  have  been  its  agree- 
ment with  such  citizens,  it  appearing  that 
the  officials  of  the  company  had  knowledge 
that  plaintiffs  were  doing  the  work,  and  ex- 
pected them  to  be  paid  therefor  by  the  com- 
pany. St.  Louis,  A.  &r*  T.  R.  Co.  v.  Dutton, 
(TV'.v.)  10  S.  IV.  Rep.  291. 

90.  Plea  or  answer.— If  a  fence  was 
built  by  the  company  after  suit  brought, 
and  was  accepted  by  plaintiff  in  full  satisfac- 
tion of  that  particular  breach  of  the  con- 
tract sued  on,  this  is  only  available  under  a 
sworn  plea  puis  darrein  continuance.  Evans 
v.  Cincinnati,  S.  &>  M.  R.  Co.,  78  Ala.  341. 

Residents  of  a  county  who  agree  to  pay 
for  the  right  cf  way  of  a  certain  railroad 
across  the  county  cannot,  after  the  road  is 
constructed,  plead  inadequacy  or  want  of 
consideration.  Chicago  &*  A.  R.  Co,  v. 
Derkes,  24  Am.  &^  Eng.  R.  Cas.  251,  103 
/nd.  520,  3  N.  E.  Rep.  239. 

When  suit  is  brought  on  a  contract,  which 
on  its  face  refers  to  a  contingency,  on  the 
happening  of  which  the  defendant  should 
be  discharged  from  liability,  it  docs  not  de- 
volve on  the  plaintiff  to  anticipate  the  de- 
fense, by  averring  that  the  contingency  had 
not  happened ;  but  if  the  defendant  relies 
on  it  as  a  defense,  he  must  allege  and  prove 
that  it  did  happen.  IVooters  \.  Inter- 
national (S-  G.  N.  R.  Co.,  4  Am.  i-  Eng.  R. 
Cas.  100,  54  TV.r.  294. 

The  information  alleged  an  agreement 
with  her  majesty  whereby,  in  consideration 
of  the  conveyance  by  the  Intercolo*  !al  rail- 
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way  of  certain  passengers  between  certain 
stations,  the  defendants  agreed  to  pay  her 
majesty,  through  the  proper  officers  of  that 
railway,  the  fares  or  passage  money  of  such 
passengers  at  the  rate  therein  mentioned,  as 
agreed  to  between  the  defendants  and  such 
officers.  The  defendants,  admitting  the 
agreement  as  alleged,  sought  to  avoid  it  by 
setting  up  as  a  defense  that  such  passengers 
were  carried  on  bons  in  blanic  signed  by  one 
of  the  defendants  only.  Held,  to  be  no  an- 
swer to  the  breach  of  contract  alleged. 
Queen  v.  Pottliot,  2  Can.  Exch.  49. 

07.  Evidence.  —  Where  the  evidence 
tended  to  show  that  the  general  freight 
agent  of  defendant  had  authority  to  make  a 
contract  with  plaintifl  to  furnish  him  a  cer- 
tain number  of  cars,  at  certain  stations,  on 
a  specified  day,  for  shipment  of  his  stock, 
and  that  the  agent  entered  into  said  con- 
tract with  plaintifl,  and  that  there  was  a 
failure  to  furnish  the  cars,  to  plaintiff's 
damage,  the  cause  should  have  been  sub- 
mitted to  the  jury,  and  the  trial  court  com- 
mitted error  in  refusing  to  do  so.  Baker 
V.  Kansas  City,  St.  /.  «&-  C.  B.  R.  Co.,  28 
Atn.S^Eng.R.  Cas.  61.  91  Mo.  152,  3  S.  W. 
Rep.  486. 

A  contract  having  been  made  with  a  rail- 
road corporation,  after  which  the  railroad 
was  sold  out  and  the  purchasers  formed  a 
new  corporation,  but  the  contract  was  car- 
ried on  without  change,  it  was  competent 
to  prove,  in  an  action  against  the  new  com- 
pany for  breach  of  this  contract,  what  the 
original  agreement  was,  and  then  that  it 
had  been  acted  upon  by  plaintiff  and  adopted 
by  the  defendant.  Walker  v.  IVilmim^ton, 
C.  <S-  A.  R.  Co.,  26  So.  Car.  80,  1  S.  E.  Rep. 
366. 

And  there  being  some  testimony  upon 
these  points,  the  trial  judge  properly  re- 
fused a  nonsuit,  and  submitted  to  the  jury 
tiie  question  whether  the  defendant  had 
recognized  and  continued  this  contract  with 
its  predecessor.  Walker  v.  W//iiiinff(on, 
C.  &*  A.  R.  Co.,  26  So.  Car.  80,  i  .S".  E.  Rep. 
366. 

In  an  action  for  breach  of  a  contract  to 
furnish  a  large  number  of  excursion  tickets, 
for  resale  by  plaintiff,  the  testimony  of  the 
subpurchaser  of  the  tickets  that  he  had 
bought  a  large  number  of  tickets  from  the 
plaintiff  at  an  advanced  price  is  admissible. 
Houston  &*  T.  C.  R.  Co.  v.  Hill,  34  Am.  Q" 
Eng.  R.  Cas.  363.  70  Tex.  51,7^.  W'  Rep. 
659. 


In  a  suit  against  a  railroad  company  for 
board  furnished  the  employes,  under  an 
alleged  contract  with  the  company,  it  was 
proper  to  show  a  like  arrangement  made 
with  prior  parties,  the  evidence  being  sup- 
plemented by  proof  of  an  agreement  to  con- 
tinue the  arrangement  with  plaintiff,  and  in 
the  absence  of  an  affidavit  showing  that  de- 
fendant was  misled  thereby — held,  that 
under  the  statute  plaintiff  might  amend  his 
petition  by  designating  the  price  per  meal 
agreed  on  for  each  employe.  Krech  v. 
Pacific  R.  Co.,  64  Mo.  172. 

Defendants,  who  were  railroad  contract- 
ors, were  sued  on  a  parol  agreement  to  as- 
sume the  debts  of  the  company.  Plaintiff 
proved  by  the  secretary  of  the  company  and 
two  directors  that  at  a  certain  meeting  an 
agreement  assuming  the  debts  was  made. 
It  was  further  in  evidence  that  defendants 
had  written  to  the  company,  questioning 
the  correctness  of  the  statement  of  the  com- 
pany's debts,  but  did  not  deny  their  liability 
therefor.  On  the  other  hand,  the  defend- 
ants denied  making  the  contract  and  proved 
it  by  two  other  directors,  present  at  the 
same  meeting.  Held,  sufficient  evidence  to 
establish  the  contract.  Lookout  Mountain 
R.  Co.  V.  Houston,  44  Fed.  Rep.  449. 

J)8.  Burden  of  proof.  —  Where  a 
plaintiff  takes  a  contract  to  furnish  the 
material  and  build  a  depot,  and  sues  to  re- 
cover the  price  of  extra  material,  not  in- 
cluded in  the  contract,  the  burden  of  proof 
is  on  him  to  establish  his  claim.  Chicai^o 
&-  W.  I.  R.  Co.  v.  Thomlinson,  33  ///.  App. 
388. 

Where  a  party  contracts  with  a  railroad 
company  to  furnish  ties,  and  the  contract 
provides  that  the  ties  are  to  be  inspected  by 
an  officer  of  the  company,  those  which 
come  up  to  the  specifications  in  such  con- 
tract to  be  accepted,  and  those  which  do 
not,  to  be  rejected,  and  the  company  accepts 
certain  ties  which  it  refuses  to  pay  the 
stipulated  price  for,  on  the  ground  that 
they  are  defective,  the  jury,  in  an  action  to 
recover  the  contract  price  of  such  ties,  have 
a  right  to  assume,  in  the  absence  of  evidence 
to  the  contrary,  that  all  the  ties  accepted 
and  used  came  up  to  the  contract.  Accord- 
ingly it  is  proper  to  instruct  the  jury  that 
the  burden  of  proof  is  on  the  railroad  com- 
pany to  show  that  the  ties  used  by  it  with- 
out inspection  were  defective.  Graffin  v. 
Charleston,  C.  <S-  C.  R.  Co.,  {So.  Car.)  47 
Am.  &»  Eng.  R.  Cas.  304. 


264 


CONTRACTS,  OO-lOl. 


[11 


99.  Instructions  to  the  jury.— In  an 

action  for  failure  to  pay  for  ties  which  had 
been  accepted  according  to  contract,  the 
court  charged  the  jury  that  the  company 
had  set  up  admissions  of  the  plaintiff  that 
a  very  large  amount  of  ties  had  been  paid 
for,  wliich  was  a  question  for  the  jury  to 
determine.  The  jury  were  then  instructed 
that  such  admissions  must  be  received  and 
weighed  with  great  care,  and  would  not 
estop  the  plaintiff,  "unless  defendant  had 
done  something  or  in  some  way  acted  upon 
them."  HeM,  that  the  charge  was  not 
erroneous  as  invading  the  province  of  the  . 
jury,  nor  as  inapplicable  to  the  case. 
Graffin  v.  L liar  lesion,  C.  &*  C.  A'.  Co.,  {So. 
Car.)  47  Am.  &•  Eng.  R.  Cas,  304. 

Defendant  company  agreed  to  fill  in  a 
trestle  near  the  boundary  of  plaintiff's  land, 
and  also  a  portion  of  his  land  sufficient  for 
a  depot  site.  At  the  trial  it  appeared  that 
plaintiff  deL,ired  such  filling  of  the  trestle- 
work  in  order  to  prevent  the  flow  on  his 
land  of  water  accumulating  on  the  opposite 
side  of  the  railroad.  The  company  failed 
to  make  the  fills  and  plaintiff  sued  for  dam- 
ages. J/eM,  that  he  m  ight  recover  the  cost 
of  filling  in  he  depot  site  as  contracted; 
but  it  was  error  to  instruct  the  jury  that  he 
was  entitled  to  recover,  for  a  failure  to  fill 
the  trestle-work,  the  cost  of  building  an 
embankment  sufficient  to  keep  the  water 
from  flowing  on  his  land,  as  the  company 
had  not  contracted  to  make  a  fill  sufficient 
for  that  purpose.  Morrell  v.  Long  Island 
K.  Co.,  15  Daly  (N.  V.)  127,  3  A'.  V.  Supp- 
928.  22  A''.  Y.  S.  A\  30 ;  reversing  i  N.  V. 
Supp.  65. 

100.  Questions  of  law  and  fact.— 
The  interpretation  of  a  contract  is  a  ques- 
tion of  law,  and  a  prayer  which  submits 
this  to  the  jury  is  for  this  reason  defective. 
Baltimore  &*  O.  Ji.  Co.  v.  Kesley,  7  Md.  297. 
It  is  the  duty  of  the  judge  to  construe  a 
written  contract ;  but  where  there  is  dispute 
as  to  which  of  two  agreements  the  parties 
acted  under,  that  is  an  issue  of  fact  which 
it  is  the  province  of  the  jury  to  determine. 
Piedmont  Mfg.  Co.  v.  Columbia  &*  G.  R.  Co., 
16  Am,&*  Eng.  R.  Cas,  194,  19  So.  Car.  353. 
The  question  as  to  whether  a  contract  or 
agreement  entered  into  between  the  rail- 
road company  and  a  line  of  steamers  plying 
between  Jacksonville  and  Sanford,  was 
entered  into  in  good  faith,  and  was  legal 
and  binding,  or  that  such  contract  consti- 
tuted an  oppressive  monopoly,  and  hence 
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was  not  legal  and  binding,  is  a  mixed  ques- 
tion of  law  and  fact,  and  it  was  properly 
left  to  the  jury  to  be  passed  upon  by  them. 
Sout/t  Fla.  R.  Co.  v.  Rhodes,  37  Am.  &-  Eng. 
R.  Cas.  100,  25  Ela.  40,  5  So.  Rep.  633,  3  L. 
R.  A.  733- 

10 1 .  Dainaj^es  recoverable.— Where 
several  railroads  are  interested  in  the 
freights  received  from  a  line  of  steamers 
which  is  likely  to  fail  for  lack  of  funds, 
and  one  road  advances  a  sum  of  money  to 
be  used  in  running  the  steamers,  to  be  paid 
back  from  the  business,  and  secured  by  a 
pledge  of  stock  of  other  companies,  the 
other  parties  to  the  contract  are  only  liable 
for  such  part  of  said  money  as  they  had 
agreed  to  contribute,  there  being  no  con- 
tract for  personal  liability  further  than  this. 
Ogdensburgh  &^  L.  C.  R.  Co.  v.  Nashua  &• 
L.  R.  Co.,  112  (/.  S.  311,  5  Sup.  Ct.  Rep. 
161  ;  affirming  5  Fed.  Rep.  882. 

An  action  lies  for  the  breach  of  an  agree- 
ment to  locate  section-houses  and  to  fence 
the  track,  in  consideration  of  a  promise  to 
convey  a  right  of  way,  and  at  least  nominal 
damages  may  be  recovered,  and  any  actual 
damages  which  are  the  natural  and  prox- 
imate consequences  of  the  breach  ;  but  not 
merely  possible  or  speculative  losses,  such 
as  the  possible  increase  of  patronage  to 
plaintiff's  store  and  mill  by  the  location  of 
the  houses.  Evans  v.  Cincinnati,  S.  &•  M. 
R.  Co.,  78  Ala.  341. 

Wherever  it  can  be  shown  by  the  con- 
tract, or  aliunde,  that  a  certain  and  definite 
amount  was  paid  as  a  consideration  for  the 
condition  broken,  such  sum  and  interest 
may  be  properly  recovered.  Or.  where  the 
unperformed  condition  is  the  erection  of 
buildings  or  other  improvements  within 
the  city,  the  value  of  such  improvements 
for  purpose  of  taxation  may  be  treated  as 
the  measure  of  damages.  Missouri,  K.  &* 
T.  R.  Co.  V.  Ft.  Scott,  IS  Kan.  435.— Dis- 
tinguished IN  Cincinnati  &  S.  R.  Co.  v. 
Carthage,  36  Ohio  St.  631. 

The  measure  of  the  plaintiff's  damage,  in 
an  action  for  breach  of  a  contract  to  deliver 
a  large  number  of  excursion  tickets,  is  the 
net  profit  the  plaintifT  would  have  realized 
on  such  number  of  tickets  as  the  evidence 
satisfies  the  jury,  with  reasonable  certainty, 
he  would  have  sold.  Houston  &^  T.  C.  R. 
Co.  V.  //ill,  34  Am.  <S-  Eng.  R.  Cas.  363,  70 
Tex.  51,  7  6.  W^.  Rep.  659. 

The  inventor  and  owner  of  a  patent  for  a 
new  device  for  weighing  and  transferring 
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grain  in  cars  entered  into  a  contract  with  a 
railway  company,  under  which  he  erected 
the  necessary  buildings,  etc.,  upon  land 
leased  to  him  by  the  company,  and  by  which 
contract  lie  was  to  weigli  grain  transferred 
to  the  company  for  shipment,  without 
charge  to  the  latter,  except  one  half  of  any 
savini;  of  expense  over  the  former  mode  of 
weighing  and  transferring.  The  patentee 
was  to  have  the  right  to  charge  the  owners 
of  grain  such  fees  as  might  be  agreed  upon 
between  him  and  them  for  weighing  and 
transferring,  and  it  was  provided  that  the 
railway  company  was  to  make  no  use  of  the 
weights  given  it  for  any  other  purpose  than 
billing  the  grain  to  its  destination.  It  ap- 
peared that  the  weights  so  furnished  had  a 
marlcet  value  of  seventy  cents  per  car-load 
of  grain,  and  that  the  company.  In  violation 
of  the  contract,  gave  the  weights  so  ob- 
tained to  connecting  roads,  and  thereby 
prevented  tlie  patentee  from  selling  them. 
Held,  that  the  company  was  liable  to  him 
for  the  value  of  such  weights  so  given  to 
other  companies,  or,  seventy  cents  on  each 
car-load  of  grain.  Lake  Shore  &*  M.  S.  R. 
Co.  V.  Richards,  126  ///.  448,  1%  N.  E.  Rep. 

794- 

Plaintiff  and  defendant  compa-y  con- 
tracted, by  which  plaintiff  was  to  convey 
certain  lands  and  a  right  of  way  for  a 
siding  and  to  construct  necessary  stock- 
pens,  etc.,  the  company  to  deliver  to  him 
stock  carried  to  be  fed.  The  contract 
was  carried  out  for  more  than  a  year  and 
then  repudiated  by  the  company.  Plaintiff 
sued  to  recover  the  value  of  the  land  con- 
veyed and  other  damages.  Held,  that  he 
was  entitled  to  recover  the  value  of  the 
land  less  the  profits  that  he  had  made  dur- 
ing the  time  that  the  contract  had  been 
carried  out ;  and  he  was  not  bound  to  ten- 
der such  profits  to  the  company  before 
bringing  suit.  Day  v.  Neiu  York  C.  R.  Co., 
51  jV.  V,  iii,^Ain.Ry.Rep.  356;  reversing 
53  Barb.  250. 

102.  8uit  on  lost  contract.— A  con- 
tract to  permanently  locate  railroad  shops 
and  ofHces  in  a  certain  city,  although  au- 
thorized to  be  recorded,  is  not  within  the 
meaning  of  Tex.  Rev.  St.  art.  4286,  provid- 
ing that  all  deeds,  bonds,  bills  of  sale,  mort- 
gages, deeds  of  trust,  powers  of  attorney, 
and  conveyances  of  any  and  every  descrip- 
tion, which  are  required  and  permitted  by 
law  to  be  acknowledged  or  recorded,  and 
which    have  been    acknowledged  and   re- 


corded, may  be  supplied  by  parol  proof  of 
their  contents,  if  lost  or  destroyed.  St. 
Louis,  A.  &*  T.  R.-  Co.  v.  Harris,  73  Tex. 
375,  II  S.  IV.  Rep.  ^0$. 

X.  FABTICULAB  C0NTBACT8. 

103.  Ag:rccnieut  ns  to  construc- 
tion of  new  lines. — An  agreement  be- 
tween two  railways  contained  the  following 
provision  :  "  Each  company  shall  be  at 
liberty  to  apply  to  parliament  for  power  to 
construct  lines  in  its  own  district  for  the 
accommodation  of  the  local  traffic  in  such 
district;  but  neither  company  shall  directly 
or  indirectly  promote  or  support  any  new 
line  in  the  district  of  the  other."  Held,  that 
the  restriction  did  not  apply  to  districts 
occupied  by  both  railways,  and  that  this 
provision  for  the  application  to  parliament 
for  liberty  to  construct  lines  "for  the  ac- 
commodation of  the  local  traffic  "  prohibited 
opposition  to  such  application,  but  did  not 
interfere  with  the  right  of  each  company  to 
apply  to  parliament  for  liberty  to  construct 
within  its  own  district  lines  for  other  than 
local  traffic,  subject  to  the  right  of  the 
other  company  to  oppose  sucli  application. 
Caledonian  R.  Co.  v.  North  British  R.  Co.,  2 
Ry.  &>  C.  T.  Cas.  285. 

104.  Ag:reenient  to  obtain  land 
{^rant. — By  the  terms  of  a  contract  be- 
tween S.  and  the  defendant  they  were  to- 
gether to  endeavor  to  obtain  a  certain  grant 
of  land  for  the  construction  of  a  railway 
from  A.  to  tlie  Missouri  river.  The  defend- 
ant constructed  from  C.  to  the  last-named 
terminus,  and  S.  became  subrogated  to  the 
rights  of  those  who  had  constructed  from  A. 
to  C. ;  a  certain  grant  was  obtained  by  the 
defendant,  although  it  did  not  appear  that 
any  part  of  it  was  for  constructing  from  A. 
to  C.  Held,  that  S.  was  entitled,  under  the 
contract,  to  no  grant  obtained  by  defend- 
ant. Smith  V.  Cedar  Rapids  <S-  M.  R.  R. 
Co.,  43  Iowa  239,  14  Am.  Ry.  Rep.  426. — 
Reviewed  in  Dubuque  S.  W.  R.  Co.  v. 
Cedar  Rapids  &  M.  R.  R.  Co.,  66  Iowa  366. 

The  fact  that  the  legislature,  in  confer- 
ring the  grant  upon  defendant,  provided 
that  the  lands  should  only  be  given  if  the 
road  should  be  commenced  at  M.  (between 
A.  and  C),  and  that  defendant  actually  com- 
menced at  C,  while  S.'s  grantor  built  from 
M.  to  C,  would  not  operate  to  give  to  S. 
that  portion  of  the  lands  which  defendant 
would  have  earned  by  constructing  the  part 


lie. 
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designated.  Smith  v.  Cedar  Rapids  &*  M. 
R.  R.  Co.,  43  Iowa  239,  14  Am.  Ry.  Rep.  i,i(i. 
105.  Coiitrarts  lor  joint  wsv,  of 
trsic-ks,  etc.— (I J  Validity— Ultra  %>irex.— 
A  contract  by  the  Union  Pacific  U.  Co., 
whereby,  for  999  years,  it  let  another  com- 
pany into  the  joint  use  and  occupancy  (jf  its 
bri(l};e  and  terminal  facilities  at  Omaha, 
together  with  about  seven  miles  of  its 
track,  such  joint  use  not  interfering  with 
the  use  of  such  bridge  and  facilities  by  the 
lessor,  or  with  the  discharge  of  its  duties  to 
the  government,  is  not  ultra  viris.  Union 
Pac.  R.  Co.  V.  Chieago,  R.  /.  &^  /'.  R.  Co.,  51 
Am.  &•  Eng.  R.  Cas.  iC)2,  51  Fed.  Rep.  309, 
2  C.  C.  A.  174;  affirming  47  ^lni.&^  JCng.  R. 
Cas.  340,47  Fed.  Rep.  15.— DiSTlN(;uiSHlNG 
Thomas  v.  West  Jersey  R.  Co.,  101  U.  S.  79. 
Revikwing  Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  6 
Sup.  Ct.  Rep.  1094;  Oregon  R.  &  N.  Co.  v. 
Orogonian  R.  Co.,  130  U.  S.  1,9  Sup.  Ct. 
Rep.  409  ;  Central  Transp.  Co.  v.  Pullman 
Palace  Car  Co.,  139  U.  S.  26,  11  Sup.  Ct. 
Rep.  478- 

A  provision  in  such  contract  that  rules 
for  the  movement  of  trains  shall  be  made 
which  will  accord  equal  rights  and  privi- 
leges to  both  parties,  and,  if  not  agreed 
upon,  shall  be  fixed  by  referees,  does  not 
disable  the  Union  Pacific  R.  Co.  from  per- 
forming its  public  duties,  that  company  ex- 
pressly reserving  to  itself  the  absolute  con- 
trol of  the  operation  of  every  such  train. 
Union  Pac.  R.  Co.  v.  Chicago,  R.  I.  &•  P.  R. 
Co.,  51  Am.  &•  Eng.  R.  Cas.  162,  51  Fed, 
Rep.  309,  2  C.  C.  A.  174;  affirming  47  Am. 
&•  Eng.  R.  Cas.  340,  47  Fed.  Rep.  15. 

The  executive  committee  of  the  board  of 
directors  of  the  Union  Pacific  R.  Co.  had 
full  authority  to  execute  the  contract  in 
question  ;  and  such  contract,  having  been 
approved  by  the  stockholders  at  a  regular 
meeting,  was  binding  on  the  company,  even 
though  never  ratified  by  a  formal  resolution 
of  the  board  of  directors.  The  fact  that 
live  of  the  twenty  directors  are  appointed 
by  the  United  States  government,  and  not 
by  the  stockholders,  is  immaterial.  Union 
Pac.  R.  Co.  V.  Chicago,  R.  I.  &•  P.  R.  Co., 
51  Am.  &^  Eng.  R.  Cas.  162,  51  Fed.  Rep.  309, 
2  C,  C.  A.  174;  affirming  47  Am,  Sf'  Eng. 
R,  Cas.  340,  47  Fed.  Rep.  1 5. 

Under  the  Pa.  acts  April  23,  1861,  and 
February  17,  1870,  authorizing  railroads  to 
lease,  and  make  other  contracts,  with  con- 
necting lines,  whether  in  or  out  of  the  state, 


a  company  of  that  state  has  the  power  to 
contract  for  the  privilege  of  running  its 
trains  across  a  bridge  over  the  Mississippi 
river.  Pittsburgh,  C.  &»  St.  L.  R.  Co.  v. 
Keokuk  6-  //.  liriage  Co.,  39  Am.  <S^  Eng.  R. 
Cas.  213,  131  U.  S.  y]\,^  Sup.  Ct.  Rep.  770. 
— QuoTKD  IN  Union  Pac.  R.  Co.  z/.  Chicago, 
R.  I.  &  P.  R.  Co.,  51  Am.  &  Eng.  R.  Cas. 
162,  51  Fed.  r<i'p.  309,  2  C.  C.  A.  174. 

After  a  railroad  company  had  acquired  a 
right  of  way  through  a  city  paik,  it  con- 
tracted with  another  road  to  convey  a  one- 
half  interest  therein,  upon  receiving  one 
half  of  the  cost  of  constructing  its  roadbed 
through  the  park.  On  the  same  day  the 
two  railroarl  companies  and  the  park  com- 
missioners entered  into  another  agreement, 
recognizing  the  contract  between  the  two 
companies,  and  providing  that  the  original 
company,  upon  certain  regulations,  should 
permit  other  roads  to  use  the  right  of  way, 
and  the  second  company  should  have  a 
joint  use  <jf  the  right  of  way.  Held:  (i) 
that  the  agreement  between  the  commis- 
sioners and  the  two  railroad  companies 
formed  part  of  the  agreement  between  the 
two  railroad  companies,  and  was  binding, 
being  based  upon  a  sufficient  consideration  ; 
{2)  that  the  second  company  was  bound  to 
permit  other  companies  to  use  the  right  of 
way  ;  (3)  that  other  roads  using  the  right  of 
way  must  do  so  subject  to  the  rights  and 
necessities  of  the  second  company.  Central 
Trust  Co.  V.  Wabash,  St.  L.  <3-  P.  R.  Co.,  29 
Fed.  Rep.  546. 

The  St.  Charles  Street  and  the  Canal 
&  C.  Streets  con)panios,  both  organized 
under  the  general  laws  of  the  state,  each 
holding  assignable  franchises,  entered  into 
a  contract  by  which  the  first  agreed  to  pay 
to  the  second,  as  a  consideration  for  au- 
thorizing it  to  run  its  cars  over  its  track, 
four  cents  a  mile  for  each  mile  traveled  by 
each  car  run  over  its  track,  said  agreement 
to  last  during  the  term  of  the  charters 
granted  to  the  said  respective  corporations, 
or  of  any  extension  of  said  charter,  provided 
that  in  case  the  first  company  shall  cease  to 
use  the  privileges  granted  to  it  in  the  con- 
tract, then  and  in  that  case  the  agreement 
shall  be  ended.  Held,  that  where  the  first 
company  is  in  undisturbed  possession  of 
the  right,  exercising  and  enjoying  it  every 
day,  it  cannot  release  itself  from  its  con- 
tract obligations  on  the  claim  that  the 
agreement  was  ultra  vires  the  powers  of 
its   officers.      Canal  &-   C.    R.    Co.  v.  St. 
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Charles  St.  R.  Co.,  44  La.  Ann.  1069,  11  So. 
Rep.  702. 

VVhere,  under  such  a  contract,  the  Canal 
&  C.  C.  R.  Co.  conveys  all  its  rights,  prop- 
erty, and  franchises,  especially  including 
therein  its  rights  under  the  agref  merit  men- 
tioned, to  tlie  Canal  &  C.  R.  Co.,  ..  Iiich  as- 
sumes the  obligations  of  tht  former  under 
tile  agreemciU,  tiiere  is  nothing  in  the  as- 
signment of  whicli  the  first  company  can 
complain.  Canal  &*  C.  R.  Co.  v.  .SV.  Charles 
Si.  R.  Co.,  44  La.  Ann.  1069,  11  So.  Rep. 
702. 

(2)  J/ow  construed. — Two  railroad  com- 
panies entered  into  a  contract  for  the  joint 
operation  of  a  road.  The  contract  was 
siljiit  as  to  how  cars  should  be  obtained, 
but  for  several  years  one  company  supplied 
tiicm  and  the  other  paid  a  certain  sum  for 
their  use.  Held,  that  the  construction  thus 
placed  upon  the  contract  by  the  parties 
would  thereafter  be  enforced  and  payment 
of  the  same  sum  be  required.  Central 
Trust  Co.  V.  Wabash,  St.  L.  &>  P.  R.  Co., 
34  Fed,  Rep.  254.— Following  Toplifl  v. 
Topliff,  122  U.  S.  121,7  Sup.  Ct.  Rep.  1057; 
Chicago  V.  Sheldon.  9  Wall.  (U.  S.)  54. 

Where  a  contract  between  railroads,  re- 
garding the  joint  use  of  track  and  depots, 
provides  that  the  lessee  can  only  assign  its 
interest  "  by  sale,  lease,  or  consolidation," 
and  the  contract  shall  extend  to  the  com- 
panies' "  lessees,  assigns,  grantees,  and  suc- 
cessors," all  of  the  lessee's  interest  will  pass 
by  virtue  of  leases,  sales,  and  consolidation. 
Chicago,  R.  /.  &'  P.  R.  Co.  v.  Denver  Sf  R. 
G.  R.  Co.,  46  Fed.  Rep.  145.  See  also  45 
Fed.  Rep.  304. 

A  contract  between  railroad  companies 
for  the  joint  use  of  "  tracks,  buildings,  sta- 
tions, sidings,  and  switchings,"  on  and 
along  a  railway  "between  and  including 
Denver  and  South  Pueblo,"  gives  the  lessee 
company  the  right  to  use  depot  grounds  in 
Denver  in  its  freight  and  passenger  busi- 
ness, without  regard  to  the  road  over  which 
its  cars  may  pass.  Chicago,  R.  I.  &*  P.  R. 
Co.  V.  Denver  iS^  R.  G.  R.  Co.,  46  Fed.  Rep. 
145.     See  also  45  Fed.  Rep.  304. 

In  a  contract  between  two  railroad  com- 
panies for  the  right  of  way,  where  the  track 
of  one  crosses  the  other,  a  stipulation  that 
it  shall  have  "  the  perpetual  and  free  use  of 
the  right  of  way  "  of  the  other,  within  the 
distance  specified,  not  only  contemplates  its 
uninterrupted  use,  but  also  relieves  it  from 
the    payment  of  compensation.     Alabama 


G.  S.  R.  Co.  V.  South  &*  N.  Ala.  R.  Co.,  84 
Ala.  570,  3  So.  Rep.  286,  5  Am.  St.  Rep.  401. 
—Reconciling  Illinois  C.  R.  Co,  v.  Chi- 
cag(j,  B.  &  N.  R.  Co.,  122  111.  473. 

A  promise  by  one  of  two  companies 
whose  railways  arc  operated  under  a  joint 
management,  to  pay  the  other  company  for 
terminal  facilities,  in  addition  to  payments 
for  transportations  and  depot  accommod;'.- 
tions,  cannot  be  inferred  where  no  charges 
for  terminal  facilities  have  ever  been  made 
by  either  company,  from  the  mere  fact  that 
the  company  asserting  such  promise  has 
paid  the  other  for  the  use  of  its  portion  of 
the  freight  houses  and  grounds.  Boston  &* 
/.,  A".  Corp.  V.  Nashua  &*  L.  R.  Corp.,  157 
Mass.  258,  31  N.  E.  Rep.  1067. 

An  agreement  between  two  railroad  com- 
panies, giving  each  a  right  to  run  its  cars 
on  the  other's  track,  confers  no  power  to 
assign  or  lease  such  right,  where  the  con- 
tract is  silent  thereon  ;  and  an  injunction 
will  issue  to  prevent  such  assigning  or  leas- 
ing. Brooklyn  C.  T.  R.  Co.  v.  Brooklyn  City 
R.  Co.,  51  Nun  (AT.  I'.)  600,  22  A'.  V.  S.  R. 
56,  3  A':  Y.Supp.  901. 

The  contract  between  the  Chicago,  Rock 
Island  and  Colorado  railway  company  and 
the  Denver  and  Rio  Grande  railway  com- 
pany for  the  joint  use  of  the  railway  of  the 
latter  company  between  and  including  Den- 
ver and  Pueblo,  construed,  and  held :  (1) 
that  the  Chicago  company  has  not  the  right 
to  use  the  Denver  terminals  for  the  cars  it 
operates  and  the  business  it  does  over 
the  Union  Pacific  railway ;  (2)  that  the 
Chicago  company  has  the  right  to  do  its 
own  switching  and  handle  its  own  freight 
in  the  joint  yards,  but  its  switching-engines 
and  laborers  must  work  under  the  orders, 
superintendence,  and  direction  of  a  super- 
intendent or  other  officer  appointed  by  the 
Denver  and  Rio  Grande  railroad  company 
and  invested  with  the  sole  and  absolute 
superintendence  and  control  of  the  work 
in  the  joint  yards ;  (3)  that  under  the 
clause  of  the  contract  excluding  from  its 
operation  the  "  shops  at  Burnliam,"  the 
shop  grounds  appurtenant  to  the  shops  are 
excluded.  Chicago,  R.  I.  <S-»  P.  R.  Co.  v. 
Denver  &"  R.  G.  R.  Co.,  45  Fed.  Rep.  304. 
See  also  46  Fed.  Rep,  145. 

Three  railway  companies  at  an  intersec- 
tion of  their  roads  had  a  common  yard, 
employing  a  common  yard-master,  switch- 
men, and  brakemen.  Each  company  had  its 
side-tracks,  which  were  under  its  exclusive 
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control.  When  switchmen  and  brakemen 
worked  upon  the  side-track  of  one  ihey 
were  under  its  exclusive  control.  The  con- 
tract further  stipulated  that  each  company 
should  pay  one  third  of  the  wages  of  tlie 
employes  and  one  third  of  the  necessary 
expenses  incident  to  their  work.  An  em- 
ploye was  injured  and  recovered  daiuages 
against  iwo  of  the  companies.  The  third 
company  was  not  sued.  The  judgment  was 
paid,  cacli  defendant  paying  one  half.  In  an 
action  by  appellant  (one  of  such  companies) 
against  its  co-defendant  in  the  damage  suit 
and  against  the  company  not  sued  for  dam- 
ages, for  indemnity  against  the  former  and 
contribution  against  the  latter — /uM:  (i)  the 
agreement  cannot  be  reasonably  construed 
to  embrace  such  extraordinary  expense  as 
damages  recovered  by  an  employe  for  in- 
juries resulting  from  the  negligence  of  one 
of  the  companies;  (2)  such  damages  can- 
not be  said  to  constitute  an  expense  neces- 
sary or  fairly  incident  to  the  work ;  they 
are  too  remote  and  unexpected  to  be  con- 
sidered as  coming  within  the  contract;  (3) 
the  company  not  sued  would  in  no  way  be 
affected  by  the  proceedings  against  the  two 
other  companies  against  whom  the  injured 
employe  recovered  judgment.  Gu//,  C.  &* 
S.  F.  Ji.  Co.  V.  Galveston,  H.  &*  S.  A.  A'. 
Co.,  52  Am.  &*  Eng.  K.  Cas.  99,  83  Tex.  509, 
18  S.  IV.  Kep.  956. 

Where  a  stiitute  provides  that  on  and 
after  the  ist  of  February,  1880,  a  railway 
company  shall  make  certain  payments  half- 
yearly  on  the  1st  of  March  and  ist  of 
September  in  each  year,  in  considitation  of 
being  granted  the  right  to  use  a  line  jointly 
with  another  company,  the  liability  to  make 
payment  does  not  arise  until  September, 
1880,  that  being  the  time  of  payment  appli- 
cable to  the  first  six  months  following  the 
1st  of  February,  1880.  Caledonuxn  R.  Co, 
V.  North  liritish  R.  Co.,  L.  R.  6  ////.  Cas. 
1 14,  29  IV.  R.  685. 

(3)  Ri^/it  to  risctnd. — Both  plaintif!  and 
defendant  companies  ran  railroads  between 
Coney  Island  and  ferries  reaching  New 
York  city.  Plaintiff's  road  was  operated 
part  of  the  way  by  horse  power  and  the  re- 
mainder by  steam,  but  defendant's  was 
operated  entirely  by  horse  power.  There 
were  about  five  blocks  between  the  tracks 
where  plaintiff's  steam  power  commenced, 
and  many  of  defendant's  passengers  were 
in  the  habit  of  leaving  its  cars  and  walking 
across  to  plaintiff's  track  and  riding  thence 


on  the  steam-cars.  It  was  mutually  agreed 
between  the  companies  that  defendant  com- 
prny  should  use  plaintiff's  track  along  the 
live  blocks,  and  have  necessary  terminal 
facilities,  but  if  defendant  should  adopt 
steam  on  the  southern  part  of  its  road 
either  party  might  terminate  the  agree- 
ment by  giving  six  months'  notice.  Some 
time  thereafter  defendant  company  adopted 
electricity,  and  plaintiff  company  sold  the 
portion  of  its  road  operated  by  horse  power. 
Held,  that  the  sale  of  plaintiff's  road  so 
changed  the  conditions  that  a  court  would 
not  decree  specific  performance,  and  the  use 
of  electricity  was  within  the  meaning  of 
the  contract,  giving  either  party  a  right  to 
terminate  it.  Frospect  Park  &*  C.  1.  R.  Co. 
V.  Coney  Island  <S-  B.  R.  Co.,  50  A'.  V.  S.  R. 
862,  66  Hun  366,  21  A^.  Y.  Supp.  1046. 

100.  Contracts  for  rolling  stock. 
— (I)  In  general. — A  contract  by  which  cars 
are  furnished  a  railroad  company,  upon  pay- 
ment of  a  sum  specified  on  delivery  and 
so  much  a  year  for  a  number  of  years,  and, 
on  default,  the  persons  furnishing  the  cars 
may  take  possession  for  the  purposes  of  a 
sale,  is  a  sale  vesting  the  title  in  the  com- 
pany and  making  the  property  suijject  to  a 
mortgage  of  the  road.  The  provision  for 
taking  possession  on  default  of  making 
payment  only  vested  in  the  vendors  the 
right  of  mortgagees.  McGourkey  v.  Toledo 
<S-  O.  C.  R.  Co.,  146  U.  S.  536,  ij5«/.  Ct. 
Rep,  170. 

Where  under  the  construction  of  a  con- 
tract between  a  railroad  and  another  the 
court  has  adjudged  title  to  certain  cars  to 
be  in  such  party  and  ordered  their  delivery 
by  the  receiver,  the  road  will  be  liable  to 
the  owner  for  rent  of  the  cars  and  for  dam- 
age above  the  wear  and  tear.  Dawson  MJg. 
Co.  V.  Brunswick  6>»  A.  R.  Co.,  51  Ga.  136. 

Although  the  contract  under  which  a 
railway  company  furnishes  to  a  quarry 
owner,  on  his  own  side-track,  cars  for  the 
transportation  of  stone,  requires  it  to  see 
that  the  cars  are  provided  with  proper 
brakes,  it  is  not  liable  to  a  servant  of  such 
quarry  owner  who  is  not  a  party  to  the  con- 
tract, and  over  whom  it  has  no  control,  for 
injuries  resulting  from  the  company's 
breach  of  its  contract  with  the  (juarry 
owner.  Roddy  v.  Missouri  Rac.  R.  Co.,  104 
A/o.  234,  IS  S.  IV.  Rep.  1 1 12. —Quoting 
Loop  V.  Litchfield,  42  N.  Y.  357. 

Such  contract,  however,  being  for  the 
mutual  benefit  of  the  quarry  owner  and  the 
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railroad  company,  the  latter,  in  furnishing 
the  cars,  which  was  a  matter  devolving  ex- 
clusively on  it,  was  bound  to  use  ordinary 
caie  to  furnish  such  as  were  reasonably  safe 
for  the  quarry  owner  and  his  servants. 
Roddy  V.  Missouri  Pac.  R.  Co.,  104  Mo.  234, 
1 5  5.  W.  Rep.  1112. 

Where  tlie  cars  of  one  company  were  used 
by  another,  witii  the  mutual  understand- 
ing at  first  that  there  was  to  be  no  charge 
for  car  service  because  of  other  advantages 
enjoyed  by  the  owner  of  these  cars  from  the 
connection  between  the  two  companies, 
then  regarded  a  sufficient  compensation, 
such  owner  must  show  wiien  and  how  this 
understanding  was  changed,  before  an  im- 
plied contract  to  pay  for  the  continued  use 
of  these  cars  will  be  raised  or  remuneration 
for  their  use  awarded  to  the  car  owners. 
Car  Hire  Case,  15  So.  Car,  613. 

Where,  under  a  contract  to  supply  loco- 
motives, a  railway  company  agrees  that 
after  an  engine  l)as  performed  a  trial  dis- 
tance of  1000  miles  satisfactorily  the  con- 
tractor shall  be  released  from  all  responsi- 
bility, in  an  action  against  the  company  for 
the  balance  due,  it  cannot  give  evidence  of 
an  inherent  defect  in  the  (ire-box  of  a  loco- 
motive discovered  nine  months  after  it  was 
accepted.  Sharp  v.  Great  Western  R.  Co., 
9  M.  &*  IV.  7,  2  Railw.  Cas.  722, 

(2)  Illustrations. —  By  authority  of  a  vote 
of  the  board  of  directors,  their  chairman 
made  a  contract  on  behalf  of  a  corporation 
for  a  number  of  cars  to  be  supplied  with  a 
certain  patent  iinprovement.  It  appeared 
tiiat  the  manufacturer  had  no  right  to  use 
the  patent,  but  did  so.  Held,  that  the 
chairman  was  not  liable  for  an  infringement 
of  the  patent.  Lit^/itner  v.  Brooks,  2  Cliff". 
{U.S.)  2^7. 

A  contract  sued  on  required  the  paymeitt 
of  $30  each  for  the  lirst  400  locomo- 
tives, to  which  an  invention  owned  by 
ptaintifl  should  be  applied  by  defendant. 
The  terms  of  payment  were  $6000  within 
thirty  days  and  the  remainder  within  one 
year.  Held,  tiiat  the  defendant  did  not 
agree  to  apply  the  invention  to  400  locomo- 
tives iind  to  pay  S30  for  each  one,  but  it 
agreed  to  pay  $6000  absolutely  within 
thirty  days,  and  in  case  the  number  of  loco- 
motives to  which  the  invention  should  be 
applied  within  one  year,  at  $30  c.ich,  should 
produce  more  than  $6000,  the  excess  was  to 
he  paid  in  one  yiar.  liabcock  v.  Northern 
l\xi\  R.  Co.,  26  Fed.  Rep.  756. 


Defendant  leased  a  railroad,  which  was 
equipped  by  a  car  trust,  and,  to  induce  the 
latter  to  leave  the  equipments  on  the  road, 
entered  into  an  agreement  by  which  it  ar- 
ranged to  pay  the  balance  due  on  the  equip- 
ments from  the  lessors  to  the  car  trust,  and 
when  such  payments  should  be  made,  the 
car  trust  was  to  assign  its  interest  in  the 
equipments.  Held,  that  such  agreement 
between  defendant  and  the  car  trust  was  a 
direct  undertaking,  and  not  a  mere  guaran- 
ty to  pay  the  debt  of  another,  within  the 
statute  of  frauds,  and  defendant  may  be 
sued  thereon  directly.  Humphreys  v.  St. 
Louis,  I.  M.  &•  S.  R.  Co.,  yj  Fed.  Rep.  307. 
—.Applying  Zabriskie  v.  Cleveland,  C.  & 
C.  R.  Co.,  23  How.  (U.  S.)  381  ;  McCluer  v. 
Manchester  &  L.  R.  Co.,  13  Gray  (Mass.) 
124. 

A  manufacturer  contracted  to  construct 
and  deliver  sixteen  locomotives  to  a  rail- 
road company,  to  be  paid  for  as  delivered. 
The  fifth  locomotive  delivered  was  not  paid 
for.  Held,  that  this  did  not  justify  the 
manufacturer  in  abandoning  the  contract, 
so  as  to  entitle  him  to  recover  damages  for 
the  profits  that  he  would  have  made  on  the 
other  eleven  locomotives,  where  there  was 
nothing  to  show  that  such  failure  to  pay 
prevented  him  from  carrying  out  the  con- 
tract, and  where  payment  on  delivery  was 
not  made  a  condition  precedent  to  the  com- 
pletion of  the  contract.  Palm  v.  Ohio  &* 
M.  R.  Co.,  18  HI.  217. 

Defendant  entered  into  an  agreement 
with  plaintiff  to  pay  a  certain  sum  as  rental 
for  the  use  of  cars  and  locomotives.  Sub- 
sequently a  compromise  agreement  was  en- 
tired  into  reducing  the  rent,  to  which  a 
majority  of  the  certificate  holders  of 
plaintiff  assented,  the  agreement  proviiding 
that  it  was  entered  into  on  behalf  of  the 
assenting  certificate  holders.  Heltl,  that 
defendant  could  not  claim  the  benefit  of 
such  contract  as  against  certificate  holders 
who  did  not  assent  thereto.  Humphreys  v. 
New  Vorh,  L.  E.  <S-  W.  R.  Co.,  21  N.  )'.  S. 
R.  750.  51  Hun  (N.  F.)  641,  3  N.  V.  Supp. 
913;  affirmed  in  31  A'.  Y.  S.  R.  299. 

The  plaintiff  and  defendant,  by  their  re- 
spective boards  of  directors,  entered  into  a 
contract  whereby  the  plaintiff  agreed  to 
supply  the  defendant  with  all  the  rolling 
stock  required  in  the  operation  of  Its  rail- 
way for  the  period  of  seven  years,  at  an 
agreed  rental  to  be  paid  monthly.  The  five 
persons  composing  tlie  plaintiff's  board  of 
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directors  were  members  of  the  defendant's 
board,  which  consisted  of  thirteen  persons. 
At  the  meeting  of  the  defendant's  board,  at 
which  the    terms    of    said    contract   were 
agreed    upon  and   confirmed,   there    were 
present  only  eight  directors,  two  of  whom 
were  directors  of  the  plaintiff.     The  plain- 
tiff supplied  the   rolling  stock,  as  agreed, 
and  tlie  defendant  received  and  used   the 
same  in  the  operation  of  its  railway  for  the 
period  of  nearly  two  years  and  a  half,  when 
the  contract  was  terminated.     Nf/il,  if  it  be 
assumed  that  the  contract,  under  the  cir- 
cumstances of  the  case,   was  voidable,   in 
equity,  at  the  election    of  the  defendant 
within  a  reasonable   time  after  the  same 
was  made,  for  want  of  a  quorum  of  direct- 
ors at  the  meeting  at  which  the  contract 
was  agreed  upon  and  confirmed,  who  were 
not  directors  of  the  plaintiff,  the  delay  in 
exercising  the  election  to  avoid  it  operated 
as  a  waiver  of  the  right  so  to  do ;  and,  con- 
sequently, an  instruction  to  the  jury  that 
such  right  existed  at  the  time  of  the  trial 
was  erroneous.    United  States  Rolling  Stock 
Co.  V.  Atlantic  &>  G.  W.  R.  Co.,  34  0/iio  St. 
450,  21  Am.  Ry.  Rep.  3.— Reviewing  Foster 
V.  Oxford.  W.  &  W.  R.  Co..  13  C.  B.  200.— 
Reviewed  in  Pearson  v.  Concord  R.  Corp., 
13  Am.  &  Eng.  R.  Cas.  102,  62   N.  H.  537; 
Metropolitan  El.  R.  Co.  v.  Manhattan  El.  R. 
Co..  is  Am.  &  Eng.  R.  Cas.  1,  11  Daly  (N. 
V')  373.  '4  Abb.  N.  Cas.  103. 

B.,  the  contractor  for  building  the  E.  & 
H.  n  !lway,  and,  practically,  the  owner 
thereof,  negotiated  with  the  solicitor  of  the 
C.  S.  R.  for  the  sale  to  the  latter  of  the  E. 
&  H.  railway  when  built.  While  the  nego- 
tiations were  pending  B.  went  to  California, 
and  the  agents  who  looked  after  the  affairs 
of  the  E.  &  H.  railway  in  his  absence  ap- 
plied to  the  manager  of  the  C.  S.  R.  for 
some  rolling  stock  to  assist  in  its  connec- 
tion. The  manager  was  willing  to  supply 
the  rolling  stock  on  execution  of  the  agree- 
ment for  sale  of  the  road,  which  was  com- 
municated to  B,,  who  wrote  to  the  manager 
that  "  if  from  any  cause  our  plan  of  handing 
over  the  road  to  your  company  should 
necessarily  fail,  you  may  equally  depend  on 
being  paid  full  rates  for  the  use  of  engine 
and  cars  and  any  other  assistance  or  advan- 
tage you  have  given  Mr.  Farquier,  the 
agent."  The  negotiations  for  the  purchase 
having  fallen  through,  an  action  was  brought 
by  the  C.  S.  R.  against  B.  and  the  E.  &  H. 
railway  for  the  hire  of  the  rolling  stock, 


which  was  resisted  by  B.  on  the  grounds 
that  the  rolling  stock  was  supplied  in  pur- 
suance of  the  negotiations  for  the  sale  of 
his  road  to  the  plaintiffs,  which  had  fallen 
through  by  no  fault  of  his,  and  that  if  the 
plaintiffs  had  any  right  of  action  it  was 
only  against  the  E.  &  H.  railway  and  not 
against  him.  The  matter  was  referred  to 
the  arbitration  of  a  county  court  judge,  who 
gave  an  award  in  favor  of  the  plaintiffs. 
Held,  that  the  arbitrator  was  justified  in 
awarding  the  amount  he  did,  and  that  B. 
as  well  as  the  company  was  liable  therefor, 
Bickford  v.  Canada  Southern  R.  Co.,  14 
Can.  Sup.  Ct.  743. 

1 07.  Contracts  for  weigrliing  g:rain. 
— The  contract  provided  that  the  weigher 
should  "receive,  weigh,  and  transfer  all 
products  contemphited  by  this  agreement, 
which  may  be  delivered  to  his  said  transfer- 
house  by  or  under  the  direction  of "  the 
company.  The  preamble  of  the  contract 
provided  that  one  of  its  objects  was  "  to 
provide  a  cheaper  method  of  transferring 
grain,"  and  for  this  purpose  to  use  the  de- 
vice of  the  second  party.  There  was  a 
covenant  that  "  if  said  second  party  shall 
fail  to  transfer  as  fast  as  required  the  said 
first  party  may  transfer  by  such  other 
method  as  it  deems  proper."  Another 
covenant  provided  that  an  additional  build- 
ing should  be  erected  "to  meet  all  the  ne- 
cessities of  the  party  of  the  first  part." 
Held,  that  under  this  contract  the  party  of 
the  second  part  was  to  have  all  the  weigh- 
ing and  transferring  which  it  was  in  the 
power  of  the  company  to  give,  to  the  extent 
of  the  capacity  of  his  building  and  appli- 
ances. Lake  Shore  <S-  M.  S.  R.  Co.  v.  Rich- 
ards, 126  ///.  448,  18  A'.  E.  Rep.  794. 

So  where  a  railway  company  contracted 
with  a  party  to  weigh  and  transfer  grain 
shipped  to  it  from  the  west,  to  be  sent  east- 
ward, and  it  was  expressly  agreed  that  the 
company  should  nake  no  use  of  the  weights 
furnished  it  by  the  weigher  for  any  other 
purpose  than  billing  the  grain  to  its  eastern 
destination,  the  weigher  reserving  the  right 
to  sell  the  weights  to  the  original  shippers 
and  owners— //<'/f/,  that  even  if  there  was, 
at  the  time  of  making  the  contract,  a 
custom  for  the  railwny  company  to  furnish 
the  western  roads  with  the  weights  of  the 
grain  when  ascertaincfl,  it  was  excluded  by 
the  express  terms  of  the  contract  limiting 
the  use  of  the  weights  to  the  purpose  of  bill- 
ing the  grain  to  the  east.  Lake  Shore &*  At. 
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5.  R.  Co.  V.  Richards,  126  ///.  448,  \%  N.  E. 

Rep.  794- 

The  inventor  of  a  new  method  of  weigh- 
ing grain  in  cars  and  transferring  the  same, 
utider  a  contract  with  a  railway  company 
for  the  exclusive  right  to  weigh  and  transfer 
grain  sent  to  and  forwarded  by  the  latter, 
erected  the  necessary  buildings  and  appli- 
ances to  enable  him  to  perform  the  duties 
assumed,  and  while  engaged  in  such  weigh- 
ing and  transferring  the  buildings  used  by 
him  for  that  purpose  were  injured  through 
the  fault  of  the  servants  of  the  company, 
and  while  they  were  unfit  for  use,  by  reason 
of  such  injury,  several  hundred  cars  of 
grain  were  transferred  and  weighed  by 
other  means  and  agencies.  Held,  that  the 
inventor  was  entitled  to  receive  the  com- 
pensation provided  in  the  contract  for  the 
weighing  and  transferring  of  the  grain  in 
such  case  weighed  and  transferred  by  other 
means,  he  having  been  prevented  from  per- 
forming that  service  through  the  fault  of 
tiie  railroad  company.  Lake  Shore  &*  M. 
S.  R.  Co.  V.  Richards,  126  ///.  448,  18  A^.  ^. 
Rffi.  794. 

108.  Contract  to  repair  bridge— 
An  agreement  to  pay  for  the  right  to  cross 
a  bridge  one  third  of  all  expenditures  nec- 
essarily incurred  by  the  owner  "  in,  by,  or 
through  the  operation,  maintenance,  re- 
newal, repairs,  or  protection  of  such  bridge," 
hinds  the  lessee  to  pay  one  third  of  the  cost 
of  rebuilding  a  span  of  the  bridge  after  it 
is  blown  down  by  a  cyclone.  Central  Trust 
Co.  V.  IVabash,  St.  L.  <S-  P.  R.  Co.,  31  Fed. 
Ki'fi.  440. 

KM).  Hliippiiii;  contracts.  —  (i)  /;; 
X<>u'ritl, — The  names  and  places  of  resi- 
dence of  consignees  marked  upon  goods 
shipped  are  no  part  of  the  contract  of  ship- 
ment, which  is  evidenced  by  the  receipt 
given  for  the  gocds.  Rot/ie  R.  Co,  v.  Sulli- 
7'it/i,  35  Ga.  228. 

A  contract  for  shipment  of  cattle  made 
with  a  railroad,  by  which  tiie  shipper  was 
to  liave  certain  drawbacks  upon  shipments 
over  their  road,  docs  not  relate  to  shipments 
made  prior  to  the  time  it  was  entered  into. 
nttshmg.  Ft.  W.  <5m  C.  R.  Co.  v.  Fawsett, 
56  ///.  513,  4  Am.  Ry.  Rep.  405. 

Where  the  plaintiff  took  the  specific  car 
designated  by  defendant's  agents  the  matter 
of  the  number  of  the  car  concerned  the 
carrier  alone.  This  is  not  affected  by  the 
fact  that  the  contract  of  shipment  was  re- 
ducud  to  writing,  and  a  car  designated  in  it 
3  D.  R.  D.— 16. 


different  from  the  one  so  designated  by 
said  agent.  The  contract  was  to  carry  the 
freight,  and  the  number  of  the  car  on  the 
margin  was  nothing  more  than  the  memo- 
randum of  the  defendant  for  its  assistance 
and  convenience.  Wilson  v.  Wabash,  St. 
L.  <S-  P.  R.  Co.,  23  Mo.  App.  50. 

(2)  Illustrations. — Two  roads  were  in  the 
habit  of  interchanging  freight  unAproratinjr 
the  charges.  The  agent  of  one  telegraphed 
to  the  agent  of  the  other  for  rates  on  coal 
for  a  certain  gas  company.  Authority  was 
telegraphed  back  authorizing  the  making  of 
a  rate,  but  nothing  was  said  as  to  the  time 
it  should  continue  or  the  amount  of  coal  to 
be  shipped.  A  contract  was  made  for  the 
carrying  of  5000  tons  during  the  year.  Be- 
fore that  amount  was  shipped  the  com- 
pany first  telegi  aphed  to  refuse  to  carry  at 
the  stipulated  rate,  claiming  that  the  tele- 
grams did  not  authorize  i.  contract  for  that 
amount.  It  appeared  tliat  the  agent  tele- 
graphed to  had  formerly  lived  where  the 
gas  company  was  situated,  and  was  familiar 
with  the  amount  of  coal  it  consumed,  and 
the  agent  himself  claimed  that  he  thought 
the  telegram  referred  to  coke  only,  but  ad- 
mitted that  if  he  had  understood  it  to  refer 
to  coal  he  would  have  taken  it  to  mean  coal 
for  a  season.  Held,  that  in  view  of  these 
circumstances  the  contract  was  authorized. 
Central  Trust  Co.  v.  Wabash,  St.  L.  6-  P. 
R.  Co.,  2,%  Fed.  Rep.  561. 

Where  a  plaintiff  contended  that  a  verbal 
understanding  between  him  and  a  railroad 
station  agent  was  the  contract,  and  the  only 
one,  under  which  he  made  a  shipment,  and 
that  an  instrument  signed  by  him  and  the 
agent  was  executed  on  his  part  under  the 
belief  that  it  was  a  mere  pass  over  the  road, 
and  that  belief  was  induced  by  the  conduct 
and  misrepresentation  of  the  agent,  while 
the  defendant  insisted  that  the  instrument 
was  a  valid  and  binding  agreement,  afford- 
ing the  only  evidence  of  the  contract  be- 
tween it  and  the  plaintiff — held,  that  it  was 
a  matter  of  proof  which  theory  was  correct, 
and  that  the  only  way  of  establishing  tlie 
truth  or  falsity  of  either  hypothesis  was  by 
showing  what  passed  between  the  parties. 
lilack  V.  ]Vabash,  St.  L.  &*  P.  R.  Co.,  25 
A>n.&'  Eiig.  R.  Cas.  388,  111  ///.  351. 

The  plaintiff,  desiring  to  ship  a  number 
of  car-loads  of  cattle,  met  the  defendant's 
general  freight  agent  and  informed  him 
that  he  desired  a  certain  number  of  cars  at 
a  certain  day  and  at  certain  stations  along 
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tlie  detendants  line  of  road.  The  agent 
said  he  would  have  the  cars  ready,  and 
called  the  clerk  to  take  down  the  order.  At 
the  time  agreed  upon  the  defendant  failed 
to  have  tlie  cars  at  the  places  specified, 
and  did  not  li.ive  them  until  several  clays 
later,  by  reason  of  which  delay  plaintiff  sus- 
tained considerable  damage.  At  the  trial 
the  defendant  denied  the  agent's  authcjriiy 
to  enter  into  the  contract,  but  tlie  evidence 
showed  that  lie  had  been  allowed  to  hold 
himself  out  and  act  as  its  general  Ireight 
agent  for  more  than  a  year.  The  defendant 
also  denied  that  it  had  entered  into  any 
contract.  NM,  that  the  evidence  proved  a 
valid  contract,  the  consideration  of  which 
was  the  mutual  promises  of  the  parties. 
Baker  v.  Kansas  City,  St.  J.  <S^  t'.  />'.  A'.  Co., 
28  Am.  &^  Eiii^.  A'.  Cas.  61,  91  A/o.  152,  3 
S.   IV.  Rep.  486. 

Where  the  complaint  alleged  that  the  de- 
fendant, a  common  carrier,  contracted  for  a 
valuable  consideration  to  transport  caitle  to 
a  place  in  another  state  by  Saturday,  the 
plaintiff  giving  as  a  reason  that  he  desired 
to  get  the  benefit  of  the  following  Sunday 
prices,  and  it  was  proved  that  the  laws  of  the 
Slate  where  the  cattle  were  to  be  delivered 
forbade  sales  on  Sunday — held,  that  it  was 
not  error  to  refuse  to  instruct  the  jury  that 
the  contract  was  based  upon  an  illegal  con- 
sideration. Waters  v.  Riclnnond  (S^•  D.  R. 
Co.,  108  N.  Car.  349,  12  S.  E.  Rep.  950. 

110.  Tralllc  a^rcviiii'iits.  —  Under 
the  Illinois  statutes  of  February  28,  1854, 
February  12,  1855,  and  February  16,  1865, 
autliori/ing  railroad  companies  to  enter  into 
Contracts  with  connecting  roads  for  the  in- 
terchange of  tralfic,  and  the  statute  of 
Februaiy  25,  1867,  authorizing  railroads  ter- 
minating at  a  point  where  there  is  a  railroad 
bridge  to  make  convenient  connections 
with  such  bridge,  a  corporation  organized 
under  the  laws  of  Illinois  is  empowered  to 
enter  into  a  contract  with  a  bridge  company, 
by  which  the  right  of  running  trains  over 
the  l)ridgc  is  secured  to  it.  Pittslmr^h,  C. 
&*  .St.  L.  R.  Co.  v.  Keokuk  &>  11.  Ih-it{^e  Co., 
29 -tm.  &^  Etijr.  R.  Cas.  213,  131  ^''.  .S,  371, 

9     .Sup.     Ct.     Rep.     770. -~  DiSIINUUISHINO 

Pcarce  v.  Madison  &  I.  R.  Co.,  21  How. 
(U.  S.)  441 ;  Thomas  v.  West  Jersey  R.  Co., 
101  U.  S.  71;  Fennsvlvania  R.  Co.  v.  St. 
Louis,  A.  &  T.  H.  V<.  Co..  118  U.S.  290; 
Oregon  R.  &  N.  Co.  v.  Oregon ian  R.  Co., 
130  U.  S.  I. 
Where  a  cuinbinatiun  ur  ussociation  uf 


three  or  four  different  railroad  companies  is 
formed  for  the  transportation  of  freight 
and  the  transaction  of  the  business  of  a 
common  carrier,  which  is  conducted  by  the 
general  managers  of  each  of  the  compo- 
nent companies,  as  in  the  case  of  a  partner- 
ship, so  long  as  one  of  the  companies  acts 
within  the  general  scope  of  its  powers  in 
making  contracts,  or  performing  oilier  acts 
on  behalf  of  the  associaiion,  the  association 
itself  will  be  bound,  although  the  particular 
company  acting  for  it  has  exceeded  iis 
authority,  as  tested  by  its  laws  or  articles  of 
association.  Erie  &»  P.  Despatch  v.  Cecil, 
112  ///.  180.— DisriNGUiSHEU  IN  Indian- 
apolis, D.  &  S.  R.  Co.  V.  Ervin,  27  Am.  & 
Eng.  R.  Cas.  8,  118  111.  250. 


CONTRADICTION. 
In  evidence,  effect  of,  see  Evidence,  27i). 
Of  bill    of  lading    by    parol,  sec    Hills  of 
Lading,  40-43. 

—  receipts  by  parol  evidence,  see  Eviuknce, 

1«7. 

—  vtritnesses,  see  Witnesses,  31-41. 


CONTRADICTORY  STATEMENTS. 
Of  witnesses,  use  of,  to  impeach,  see  Wit- 
nesses, 34-U((,  «0. 


CONTRIBUTION. 

To  sick  fund  out  of  wages,  see  Relief  Asso- 
ciations, 8. 


CONTRIBUTORY  NEGLIGENCE. 

Age  of  injured  person,  as  bearing  on  ques« 

tion  of,  see  KviDKNCK,  27. 
Alleging  in  plea  or  answer,  ste    Animals, 

iNji'KiEs  TO,  373,  374 ;  Derailment, 

2;   Pl.KADINd,  51. 
Appearing  from   complaint,  rule  as  to,  see 

Cakuiac.k  ok  Passknoers.  551. 
As  a  defense  to  action  for  failure  to  fence, 

see  Fences,  1>7. 
loss   of  baggage,  see  Hao- 

OACiE,    120. 

property  or  money  of 

passenger,  see  Sleeping  and  Palace  Car 

Companies,  32. 

^penalty,  see  Penalties,  13. 

Burden  on  defendant  to  prove,  sec  Street 

Railways,  510. 
—  to  disprove,  see  Carriacjk  of  Passengers, 

51)3. 
Defense  of,  in  action  for  injury  by  fellow- 

■ervant,  see  Fellow-servants,  VII, 
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Evidence  to  prove  or  disprove,  sufficiency  of, 

see  Animals,   Injuries  to,  iS{>($,  JJOT  ; 

Carkiack  of  Passkngkks,  5((4,  57(J. 
Instructions  ignoring  doctrine  of,  erroneous, 

see    Ai'pKAi,,    ETC.,    47;    Death,    etc., 

318,  342. 

—  to  jury  as  to,  see  Crossings,  Injuries,  etc., 

AT,  35»,   3GO;    Trial,    12J>,    154, 

1  <■»*"». 
Negativing   in   complaint,  see   Animals,  In- 

jiRiKs    TO,    3U4,    «24;  Carrlvge   of 

Pa.sskngers,  5*»0;  Pleading,  30. 
Non-reversible  errors  in  instructions  as  to, 

see  Ari'EAL,  etc.,  7i). 
Nonsuiting  plaintiff  for,  see  Trial,  05,  72. 
Not  excused  by  negligence  of  company,  see 

Crossing;;,  Injiries,  etc  ,  at,  321. 
Of  carrier,  during  transit,  liability   for,  see 

Carriage  OF  MervTiandise,  105. 
when  deprives  him    of  defense  of  vis 

major,   see   Carriage   of    Merciiandisf,, 

21. 

—  child  injured,  see  Children,   Injuries  to, 

07-1  13. 

—  custodian  traveling  with  live  stock,  see 

Carriage  of  Live  Siock,  131-133. 

—  deceased,  as  a  defense  to  action  for  caus- 

ing his  death,  see  Death  hy  Wrongful 
Act,  174-220,  221),  370,  204, 
314-310,341. 

—  driver  of  vehicle,  see  Electric  Railways, 

30;  Imputed  Negligence. 

when  for  the  jury,  see  Death,  etc., 

200. 

—  ejected  passenger,  defense  of,  see  Ejection 

OF  Passengers,  81. 

—  employe  injured  by  collision,    see  Colli- 

sions, 35,  30. 

when  for  the   jury,  see    Death,   etc., 

207. 

—  injured  employe,    see  Employes,  Injuries 

TO,  HI. 

—  licensees,  see  Licensees,  Injuries  to,  20- 

20. 

—  owner  of  animal  killed,  sue  Animals,  In- 

juries to,  120,  213-288. 

goods  lost  or  injured,  see  Carriage 

or  Merchandise,  OOO. 

—  pp.rents  or  custodians  of  injured  child,  see 

Children,  Injuries  to,  114-140. 

—  passengers  injured,  see  Carriage  of  Pa.s- 

SKNGERS,  342-408  ;  Collisions,  7-0; 
Electric  Railways,  30;  Sleeping  and 
Palace  Car  Companies,  23;  Street 
Railways.  373-421>. 

—  person  in  charge  of  frightened  team,  see 

Frightened  Teams,  5. 

luffering    damage   through    fire,    see 

Fires,  III, 

—  pertoni  injured  at  bridges,  see  Bkiuues, 

ETC.,  00. 


crossings,  see  Crossings,  Injuries, 

etc.,  at,  100-320. 

stations,  see  Stations  and  Depots, 

110-127. 

by  cable-cars,  see  Cable  Railways, 

lO. 

collision,  see  Collisions,  23. 

on  track,  see  Flying  Switch,  2. 

in    street    injured    by    street-car,    see 

Street  Railways,  187,  487-510. 

killed,  negativing  in  complaint  for  caus- 
ing death,  see  Death,  etc.,  140. 

whose  land  is  flooded,  see  Culverts, 

23. 

—  plaintiff  suing  for  damage  caused  by  de- 

fect in  cattle-guards,  sec  Cattle- guards, 
20. 

—  shipper    of  cattle,  see    Carriage  of  Live 

Stock,  45-40. 

when  carrier's  negligence  for  jury,  see 

Carriage  of  Merchandise,  400. 

—  trespassers  effect  of,  see  Trespassers,  In- 
,  juries  to,  Ol-l  lO. 

Prayers  for  instructions  stating  doctrine  too 
strongly,  see  Death,  etc.,  355;  Trial, 
174. 

Presumption  of,  see  Animals,  Injuries  to, 
483 ;  Carriage  of  Passengers,  584, 
580. 

Recovery  notwithstanding,  see  Carriage  op 
Passengers,  301  ;  Trespassers,  In- 
juries TO,  111. 

When  bars  claims  against  government,  see 
Claims  against  United  States,  8. 

—  a  question  for  the  jury,  see  Carriage  cf 

Live  Stock,  133;  Carriage  of  Mfr- 
chandise,  180;  Crossings,  Inji'mes, 
ETC.,  AT,  318,  310;  Stations  and 
Depots,  143;  Street  Railways,  432  ; 
Trial.  103. 
See  also  Comparative  Negligence;  Imputed 
Negligenge;  Negligence. 

I,  GENERAL  FRI.NCIPLES  ;  WHAT  CON- 
STITUTES    243 

II.  PLEADING 275 

III.  QUESTIONS  OF  LAW  AND  FACT 282 

IV.  EVIDENCE  ;  BURDEN  OF  PROOF 295 

1 .  /;/  Gfitiitil. 295 

2.  Bur  lien  of  Proof 299 

V.  IN8TRUCTI0NP 306 

I.     GENERAL     PRINCIPLES;    WHAT 
CONSTITUTES. 

1.  I>(iftnitioii.  —  Contributory  ncRli- 
gence  is  commonly  defined  as  "  a  want  of 
ordinary  care  upon  the  part  of  the  person 
injured  by  tlie  actionable  negligence  of  an- 
other combining  and  concurring  with  that 
negligence,  and  contributing  to  tiie  injury 
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as  a  proximate  cause  thereof,  without  which 
the  injury  v'ould  not  have  occurred." 
Montgomery  Gaslight  Co.  v.  Montgomery  &* 
E.  R.  Co.,  86  Ala.  372,  5  So.  Rep.  735. 

Contributory  negligence  is  the  want  of 
ordinary  care  to  avoid  injury  from  the  act 
of  another.  Vicksburg  6^  M.  R.  Co.  v. 
McGowan,  62  Miss.  682. 

And  is  the  want  of  ordinary  care  and  pru- 
dence, without  wliich  the  injury  would  not 
have  occurred.  Bomar  v.  Louisiana  N.  &* 
S.  R.  Co.,  42  La.  Ann.  983,  8  So.  Rep.  478. 

Contributory  negligence  arises  wlien  the 
plaintiff  has  negligently  omitted  to  do  some 
«ct  which  it  was  his  duty  to  do,  Palandw 
Chicago,  St.  L.  &>  N.  O.  R.  Co.,  44  La.  Ann. 
1003,  II  So.  Rip.  707. 

Contributory  or  co  operative  negligence 
exists  when  the  act  producing  the  injury 
would  not  have  happened  but  for  the  negli- 
gence or  wrong  of  both  parties.  Houston 
&*  T.  C.  R.  Co.  V.  Smith,  52  Tex.  178. 

Contributory  negligence  is  such  act  or 
omission  on  the  part  of  the  plaintiff  as  an 
ordinarily  prudent  man  would  not  do  or 
suffer  under  similar  circumstances,  which, 
concurring  with  a  negligent  act  or  omission 
of  a  defendant,  becomes  the  proximate 
cause  of  an  injury.  International  &'  G.  N. 
R.  Co.  v.  Garcia.  75  Tex.  583,  13  S.  W.  Rep. 
223. 

Contributory  negligence  is  such  negli- 
gence on  the  part  of  the  plaintiff  as  directly 
contributes  to  and  in  part  causes  the  injury. 
Riley  v.  West  Virginia  C.  (S-  P.  R.  Co.,  27 
W.  Va.  145. — Followed  in  Cawley  v. 
Winifrede  R.  Co.,  31  W.  Va.  116. 

2.  Kfloct  as  a  dcfviiHe,  generally.*— 
Negligence  in  the  plaintiffs  contributing 
to  the  loss  is  a  defense  at  common  law,  the 
benefit  of  whicli  the  defendant  may  avail 
himself  in  a  proper  case.  Snyder  v.  Pitts- 
burg. C.  &>  St.  L.  R.  Co.,  II  W.  Va.  14,  18 
Am.  Ry.  Rep.  154.  ShiJ/^\.  Huntington,  16 
II '.   Fa.  307, 

If  the  plaintiff  has  shown  the  defendant 
to  have  been  negligent,  to  defeat  a  recovery 
it  must  be  shown  that  he  was  likewise  negli- 
gent or  at  fault.  Central  R.  Co.  v.  De  Bray, 
71  Cut.  406. 

If  a  |ilaintiff,  seeking  to  recover  damages 
occasioned    by  defendant's  alleged    negli- 
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*  Contributory  negligence  as  a  defense,  see 
notes,  7  L.  R.  A.  678;  4  /it.  239. 

Contrilnitory  negl'-Mice  as  a  defense  to 
actions  for  personal  ,.. juries,  see  notes,  75  Am. 
l)i;c.  383 ;  s  L.  R.  A.  767. 


gence,  alone  is  at  fault,  or  if  both  parties  are 
equally  in  fault,  there  can  be  no  recovery. 
Aurora  Branch  R.  Co.  v.  Grimes,  13  ///.  585. 

Where  the  appellate  court  finds  that  tlie 
plaintiff's  injury  was  caused  by  his  own 
want  of  reasonable  care,  and  that  there  is 
no  evidence  proving,  or  tending  to  prove, 
any  acts  of  negligence  on  the  part  of  the 
defendant,  no  recovery  can  be  had.  Hawk 
v.  Chicago,  B.  <&-  N.  R.  Co.,  147  ///.  399,  35 
N.  E.  Rep.  139.— Following  Rogers  v. 
Chicago,  B.  &  Q.  R.  Co.,  117  III.  116. 

When  the  injury  sued  for  is  alleged  either 
in  terms  or  in  substance  to  have  been  wil- 
fully or  purposely  committed,  contribiuory 
negligence  is  no  defense.  Indianapolis 
Union  R.  Co.  v.  Boettcher,  1 31  Ind.  83,  28  N. 
E.  Rep.  551.  Pennsylvania  Co.  \.  Sinclair, 
62  Ind.  301. 

If  the  record  shows  negligence  of  the  de- 
fendant and  is  silent  as  to  the  conduct  of 
the  plaintiff,  a  judgment  for  the  plaintiff 
will  be  upheld.  Kansas  Pac.  R.  Co.  v. 
Pointer,  14  Kan.  37.— QUOTED  IN  Union 
Pac.  R.  Co.  V.  Henry,  36  Kan.  565. 

Where  a  railroad  company  demurs  to  a 
complaint  in  a  damage  suit,  which  demurrer 
is  overruled,  and  the  court  hears  the  case  in 
damages,  it  is  competent  for  the  company 
to  introduce  proof  of  contributory  negli- 
gence in  mitigation  of  damages.  Daily  v. 
New  York  &^  N.  H.  R.  Co.,  32  Conn.  356. — 
Following  Havens  v.  Hartford  &  N.  H. 
R.  Co.,  28  Conn.  69. 

3.  As  a  defense  in  statutory  ac- 
tions.*— In  actions  under  the  statute,  or  in 
other  cases  where  parties  sue  for  personal 
injuries  suffered  by  others  than  themselves, 
no  recovery  can  be  had  if  the  party  entitled 
to  the  action  be  guilty  of  negligence  or  the 
want  of  care,  whereby  the  injury  occurred. 
State  V.  Baltimore  &*  O.  R.  Co.,  30  Md.  47. — 
Reconciling  Coughlan  z/.  Baltimore  &  O. 
R.  Co.,  24  Md.  84;  Bannon  v.  Baltimore  & 
O.  R.  Co.,  24  Md.  108. 

And  to  recover  for  the  neglect  of  a  siatu- 
tc.y  duty  it  must  appear  not  only  that  the 
injury  was  the  direct  result  of  such  neglect, 
but  also  that  the  plaintiff  was  in  the  exer- 
cise of  due  care.  St.  Louis.  A.  &^  T.  H.  R. 
Co.  V.  Andres,  16  ///.  App.  292.— Follow- 
ing Wabash,  St.  L.  &  P.  R.  Co.  v.  Thomp- 
son, 15  111.  App.  116. 


*  Company  not  Kiving  statutory  sl({nals  not 
I'able  in  cases  of  contributory  negligence,  see 
note,  19  Am.  &  Eno.  R.  Cas.  361. 
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4.  Statement  of  the  rule,  g:ener- 
ally.* — Where  the  plaintifl  was  guilty  of 
contributory  negligence  he  cannot  recover 
on  account  of  injuries  to  which  his  negli- 
gence contributed.  Denver  &*  K.  G.  A'.  Co. 
V.  Aforion,  3  Colo.  App.  155.— FOLLOWED  IN 
Union  Pac,  D.  &  G.  R.  Co.  v.  Williams,  3 
Colo.  App.  126.— Meinp/its  &^  C.  li.  Co.  v. 
Copcland,  61  Ala.  376.  St.  Louis,  I.  M.  &*  S. 
R.  Co.  V.  Freeman,  4  Am.  <S-  Efg-  R-  Cas. 
608,  36  Ari'.  41.  Lofii^'^  V.  Cor'^nado  R.  Co., 
96  Cal.  269,  31  Pac.  Rep.  170.  Toledo,  P.  &* 
W.  R.  Co.  V.  Rihy,  47  ///.  514.  Korrady  v. 
Lake  Shore  &*  M.  S.  R.  Co.,  131  Ind.  261,  29 
N.  E.  Rep.  1069.  Pennsylvania  Co.  v.  Sin- 
clair, 62  Ind.  301.  Louisville,  N.  A.  &»  C. 
R.  Co.  V.  Ader,  1 10  Ind.  376,  9  IVest.  Rep. 
190,  II  N.  E.  Rep.  437.  6V.  Louis  fr-  S.  E. 
R.  Co.  V.  Mathias,  50  /«r^.  65,  8  Am.  Ry. 
Rep.  38 1 .  Cooper  v.  Central  R.  Co.,  44  /»«/« 
1 34.  Allen  V.  Maine  C.  R.  Co.,  82  il/i?.  111,19 
All.  Rep.  1 05.  LaAe  Shore  &*  J/.  5.  R.  Co.  v. 
Bangs,  2  Am.  &*  Eng.  R.  Cas,  426,  47  Mich. 
470,  1 1  A^.  /F.  /vVyJ.  276.  Memphis  &*  C.  R. 
Co.v.  Whitfield,  w  Miss.  d^dd.  O'Donnellv. 
Missouri  Pac.  R.  Co.,  7  Mo.  App.  190. 
Murray  v.  Missouri  Pac.  R.  Co.,  10 1  Mo, 
236,  13  5.  W.  Rep.  817.  Sheffield  V.  Roches- 
ter &*  S.  R.  Co.,  21  Barb.  {N.  Y.)  339.  Gon- 
zales V.  yV«a/  York  &*  H.  R.  Co.,  38  N.  Y. 
440 ;  reversing  39  //<;?£/.  /'r.  407,  6  jVt)i^/.  93, 
297;  affirming  i  Sweeney  506. — QUOTED  IN 
Woodward  Iron  Co.  7/.  Jones,  80  Ala.  123. 
—Rigler  v.  Charlotte,  C.  &*  A.  R.  Co.,  26 
Am.  (3-  Eng.  R  Cas.  386,  94  N.  Car.  604. 
Nashville  &*  C.  R.  Co.  v.  Giz-ro//.  6  iVm/e. 
(Tenn.)  347,  12  /iw.  A>.  AV/.  20.  Baxter  v. 
Stcond  Ave.  R.  Co.,  3  AV^/.  (/V.  K.)  510,  30 
Ho-d'.  Pr.  219.  Richmond  &•  D.  R.  Co.  v. 
Morris,  31  Gratt.  (Va.)  200.  Carrico  v. 
fr«/  Virginia  C.  &^  P.  R.  Co.,  52  Am.  &* 
Eng.  R.  Cas.  393,  35  IV.  Va.  389,  14  S.  E. 
Rep.  12.  Doivney  v.  Chesapeake  &*  O.  R, 
Co.,  28  ff.  f^rt.  732. 

Such  is  the  rule  of  both  the  civil  and 
common  law.  Richmond  i>»  D.  R.  Co.  v. 
Morris,  31  Gratt.  (Va.)  200. 

Where,  in  an  action  founded  on  the  neg- 
ligence of  defendant,  plaintiff's  evidence 
shows  that  his  own  negligence  directly  con- 
tributed to  produce  the  injury,  lie  disproves 
the  case  alleged  and  cannot  recover.  Mil- 
ium V.  A'ansas  City,  St.  J.  tS-  C.  B.  R.  Co., 
29  Am.  (S-  Eng.  R.  Cas.   244,  86  Mo.  104. 


•Contributory  negligence,  general  principles 
of  law  of,  see  note,  55  Am.  Dec.  666. 


Dandie  v.  Southern  Pac.  R.  Co.,  42  La.  Ann. 
686,  7  So.  Rep.  792. 

In  an  action  upon  the  case  for  negligence 
the  plaintiff  cannot  recover,  if  his  own  neg- 
ligence has,  in  any  degree,  contributed  to 
cause  his  injury.  Murch  v.  Concord  R. 
Corp.,  29  N.  H.  9, 61  Am.  Dec.  631.  Munger 
v.  Tonawanda  R.  Co.,\  N.  Y.  349.— Distin- 
guished IN  Carroll  v.  New  York  &  N.  H. 
R.  Co.,  I  Duer(N.Y.)  571 ;  Gonzales  v.  New 
York  &  H.  R.  Co.,  39  How.  Pr.  (N.  Y.)  407. 
Quoted  in  Baxter  v.  Second  Ave.  R.  Co., 
3  Robt.  (N.  Y.)  510. 

.As  applicable  10  cases  of  ordinary  negli- 
gence, when  the  injury  is  not  claimed  to 
have  been  wilfully,  wantonly,  or  intention- 
ally inflicted,  to  maintain  the  action  it  must 
appear  and  be  proved  that  the  injury  was 
occasioned  by  negligence  on  defendant's 
part,  and  it  must  not  appear  that  there  was 
contributory  negligence  on  plaintiff's  part. 
Brown  v.  Milwaukee  &•  St.  P.  R.  Co.,  22 
Minn.  165,  19  Am.  Ry.  Rep.  298. — Follow- 
ing Donaldson  v.  Milwaukee  &  St.  P.  R. 
Co.,  21  Minn.  293.— Distinguished  in 
Cliirk  V.  Chicago,  M.  &  St.  P.  R.  Co.,  28 
Minn.  6().— State  v.  Philadelphia,  W.  &-  B. 
R.  Co.,  47  Md.  76,  18  Am.  Ry.  Rep.  253. 

The  question  should  be  whether  the  in- 
jury complained  of  was  occasioned  entirely 
by  the  negligence  or  improper  conduct  of 
the  defendant,  or  whether  the  plaintiff  so 
far  contributed  to  the  misfortune  by  his  own 
negligence  or  want  of  ordinary  care  and 
prudence,  that  without  it  the  injury  woi'ld. 
not  have  happened.  In  the  first  case  tne 
plaintiff  would  be  entitled  to  recover;  in 
the  latter  he  would  not,  unless  the  defend- 
ant, by  the  exercise  of  care  and  prudence 
on  his  part,  might  have  avoided  the  con- 
sequences of  the  negligence  of  the  plaintiff. 
Lexois  V.  Baltimore  &^  O.  R.  Co.,  38  Md.  588, 
10  Am.  Ry.  Rep.  521. 

adhere  plaintiff's  negligence  contributed 
directly  to  his  injury  it  was  held  that  he 
could  not  recover  of  the  company  in  the  fol- 
lowing cases  : 

Where  plaintiff  was  run  over  by  an  en- 
gine, it  merely  appearing  that  a  train  was 
moving  at  a  dangerous  rate  of  speed.  Bell 
V.  Hannibal  &^  St./.  R.  Co.,  4  .////.  &-  Eng. 
R.  Cas.  580,  72  A/o.  50. — Applied  in 
Prewitt  V.  Eddy,  115  Mo.  283. 

In  an  action  for  damages  occasioned  by  a 
collision  between  a  locomotive  and  the 
plaintiff.  Brand  v.  Schenectady  <S-  T.  R. 
Co..  8  Barb,  (N.  Y.)  368, 
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In  an  action  for  personal  injuries  inflicted 
by  railroad  cars  in  motion.  Gravf.llv  v. 
Minneapolis  &^  St.  L.  R.  Co.,  3  McCrary  ( U. 
S.)  352,  10  J''td.  Rep.  7!  I. 

In  an  action  for  a  negligent  act  done  prior 
to  the  Florida  statute  of  June  7,  1887,  sec- 
tion 2345  R.  S.,  and  resulting  in  injury  to 
plaiiitilf.  Florida  Southern  R.  Co.  v.  Hirst, 
52  Am.  <3^  Eng.  R.  Cas.  409, 30  Fla.  i,  1 1  So. 
Rep.  506.— Following  Louisville  &  N.  R. 
Co.  f.  Yniesira,  21  Fla.  700. 

o.  Mutual,  joint,  or  concurring 
iieslijjicnce.* — Where  the  defendant  and 
the  plaintilT  have  been  guilty  of  negligence 
in  the  same  connection,  the  result  depends 
on  the  facts.  The  question  in  such  cases 
is:  (i)  Whether  damage  was  occasioned 
entirely  by  the  negligence  or  improper  con- 
duct of  the  defendant ;  or  (2)  whether  the 
plaintiff  himself  so  far  contributed  to  the 
misfortune  by  his  own  negligence  or  want 
of  ordinary  care  and  caution,  that  but  for 
such  negligence  or  wani  of  ordinary  care 
and  caution  on  his  part  the  misfortune 
would  not  have  happened.  In  the  former 
case  the  plaintiff  is  entitled  to  recover;  in 
the  latter  he  is  not.  Richmond  &^  D.  R. 
Co.  V.  A/orris,  31  Gratt.  (  Va.)  200. — APPROV- 
ING AND  QUOTING  Baltimore  &  P.  R.  Co. 
V.  Jones\  95  U.  S.  439. — Followed  in  Bal- 
timore &  O.  R.  Co.  7'.  McKenzie,  24  Am.  & 
Eng.  R.  Cas.  395,  81  Va,  71. 

The  general  rule  in  regard  to  contributory 
negligence  is  that,  if  the  negligence  be 
mutual  and  concurring  on  the  part  of  the 
plalntifT  and  defendant,  there  can  be  no  re- 
covery. Overby  v.  Chesapeake  &*  O.  R.  Co., 
53  Am.  &>  Eng.  R.  Cas.  417,  37  W.  Va.  524, 
16  5.  E.  Rep.  Si 3.— Quoting  Carrico  v. 
West  Virginia  C.  &  P.  R.  Co.,  35  W.  Va. 
390. — Carrico  v.  IVest  Virginia  C.  &*  P.  R. 
Co.,  52  Am.  &*  Eng.  R.  Cas.  393,  35  W.  Va, 
389,  14  S.  E.  Rep.  12.  Colorado  C.  R.  Co.  v. 
Holmes,  8  Am,  <S-»  Eng.  R.  Cas.  410,  5  Colo. 
197.  Toledo,  P.  6^  iv.  R.  Co.  v.  Riley,  47 
///.  514.— Followed  in  Chicago  &  A.  R. 
Co.f.  Jacobs,  63  111.  178.— Louisville  &^  A'. 
R.  Co.  v.  Eves,  i  /nd.  App.  224,  27  A'.  £, 
Rep.  580.  Sherman  v.  Western  Stage  Co., 
24.  loTca  515. — Criticising  Scott  t'.  Dul)lin 
&  W.  R.  Co.,  II  Ir.  C,  L.  377;  Donaldson  v. 
Mississippi  &  M.  R.  Co.,  18  Iowa  280. — 
Kellny  v.  Missouri  Pac.  R.  Co.,  43  Am.  &* 
•  Eng.  R.  Cas.  186,  loi  Mo.  67,  i^  S.  IV.  Rep. 
806.     Meyer  v.  Lindell  R.  C</„  6  Mo.  App. 

*  See  also/w/,17« 


27.  Sheffield  X.Rochester  (S-  S.  R.  Co.,  21 
Barb.  (A'.  Y.)  339.  Rigler  v.  Charlotte,  C. 
&*  A.  R.  Co.,  26  Am.  &^  Eng.  R.  Cas.  386,  94 
A'.  Car.  604.  Doggett  v.  Richmond  &>  D.  R. 
Co.,  78  A^.  Car.  305,  16  Am.  Ry.  Re/>.  193. 
Xashville  &>  C.  R.  Co.  v.  Carroll,  6  Heisk. 
i^Tenn.)  347,  12  Ant.  Ry.  Rep.  20.  Tro'iV  v. 
Vermont  C.  R.  Co.,  24  Vt.  487. 

Where  negligence  of  both  parties  con- 
tributes to  tlie  injury  of  either,  the  common 
law  gives  neither  party  damages  for  his  in- 
jury, arising  from  their  joint  fault.  Allen 
V.  Maine  C.  R.  Co.,  82  Me.  ill,  19  All.  Rep. 
105. 

And  this  is  so  whether  the  plaintiff's  act 
was  negligent  or  wilful.  Clark  v.  Syracuse 
&^  U.  R.  Co.,  II  Barb.  (A'.  V.)  112.— Fol- 
lowing Tonawanda  R.  Co.  7>.  Mnnger,  5 
Den.  (N.  Y.)  255.  Quoting  Spencer  v. 
Utica  &  S.  R.  Co.,  5  Barb.  (N.  Y.)  338. 

A  recovery  cannot  be  had  for  an  injury 
which  is  the  result  of  the  joint  or  concur- 
ring negligence  of  both  parties  to  the  trans- 
action. To  charge  the  defendant  with 
liability  the  plaintiff  must  show  that  the 
injury  was  caused  solely  by  the  negligence 
of  the  defendant,  or  of  persons  for  whose 
acts  he  is  responsible.  Chicago  &-»  E.  I.  R, 
Co.  v.  Hedges,  37  Am.  &^  Eng.  R.  Cas.  516, 
118  /nd.  5,  20  iV.  E.  Rep.  530. 

It  rests  upon  the  plaintiff  to  trace  the 
fault  of  his  injury  to  the  defendant,  and 
for  this  purpose  he  must  show  the  circum- 
stances under  which  the  injury  occurred; 
and  if,  from  these  circumstances  so  proven 
by  the  plaintiff,  it  appears  that  the  fault  was 
mutual,  or,  in  other  words,  that  contributory 
negligence  is  fairly  imputable  to  him,  he 
has,  by  proving  the  circumstances,  dis- 
proved his  right  to  recover,  and  on  the 
plaintiff's  evidence  alone  the  jury  should 
find  for  the  defendant.  Butcher  v.  JVest 
Virginia  &^  P.  R.  Co.,  37  IV.  Va.  180,  16  S. 
E.  Rep.  457. — Quoting  Gerity  v.  Haley,  29 
W.  Va.  gS.— Overby  v.  Chesapeake  &^  O.  A'. 
G;.,  53  Aw.  &*  Eng.  R.  Cas.  417.  37  W-  ^^«- 
524,  16  S.  E.  Rep.  813,-^QuoTiNG  Hoffman 
V.  Dickinson,  31  W.  Va.  142 ;  Gibson  v. 
Erie  R.  Co.,  63  N.  Y.  449.  * 

Where  negligence  is  the  issue,  it  must  be 
a  case  of  unmixed  negligence  to  justify  a 
recovery.  Toledo  6>«  IV.  R.  Co.  v.  Goddard, 
25  Ind.  185.— Distinguishes  in  Solen  v. 
Virginia  &  T.  R.  Co.,  13  Nev.  106.  Quoted 
IN  Bellefontaine  R.  Co.  v.  Hunter,  33  Ind. 

335- 
As  a  general  legal  proposition,  where  both 
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parties  are  guilty  of  gross  negligence,  the 
jjlaintiff  cannot  recover  damages  sustained 
by  the  negligence  of  the  defendant.  Mason 
V.  Missouri  Pac.  K.  Co.,  6  Am.  6^  Jing.  A'. 
Cas.  I,  27  Kan.  83,  41  Am.  J\i/>.  405. 

If  the  injury  is  disconnerted  from  plain- 
tilf's  act  of  contributory  negligence  by  an 
independent  cause,  then  there  is  no  legal 
contribution  to  the  injury.  Pennsylvania 
J\.  Co.  V.  Kighicr,  2  Am.  (3-»  AV/i,'.  A'.  Cas, 
220,  42  iV.  y.  L.  180. 

Plaintiff's  negligence,  to  be  contributory 
and  elTectual  as  a  defense,  must  be  concur- 
rent, simultaneous,  and  connected  with  the 
defendant's  negligence.  Montgomery  Gas- 
Light  Co.  V.  Montgomery  &=  E.  R.  Co.,  86 
A/a.  372,  5  So.  Rep.  735.  Louisville,  C.  &* 
L.  R.  Co.  V.  Sullivan,  16  ^Im.  &•  Eng.  R. 
Cas.  390,  Si  Ky.  624.  Rains  v.  St.  Louis,  I. 
M.  &>  S.  R.  Co.,  5  Am.  iS-»  Eng.  R.  Cas.  610, 
71  Mo.  164.  Priee  v.  St.  Louis,  A'.  C.  &^  A\ 
R.  Co.,  3  Am.  (S-»  Eng.  R.  Cas.  365,  72  Mo. 
414.  Kellny  v.  Missouri  Pac.  R.  Co.,  43 
Am.Ssr'  Eng.  R.  Cas.  186,  101  Mo.  67,  13  S. 
W.  Rep.  806.  Duncan  v.  Missouri  Pac.  R. 
Co.,  i,(i  Mo.  App.  198.  Earmerv.  Wilming- 
ton <S>»  W.  R.  Co.,  20  Am.  &>  Eng.  R.  Cas. 
481,  88  A^.  Crt/-.  564.  Manly  v.  Wilmington 
(3»  W.  R.  Co.,  74  N.  Car.  655,  13  Ant.  Ry. 
Rep.  105.  'uternational  &^  G.  iV.  A'.  Co.  v. 
Garcia,  75  P'-v.  583,  13  .S".  W.  Rep.  223. 
7>(Tt/  V.  Vermont  C.  R.  Co.,  24  Vt.  4S7. 

«.  Ueasoii  l"«>r  the  riilo,  {»eiierally. 
— The  general  rule  as  to  contributory  negli- 
gence is,  that  when  the  injury  arises  neither 
from  malice,  design,  nor  wanton  and  gross 
neglect,  but  simply  the  neglect  of  ordinary 
care,  and  the  parties  arc  mutually  in  fault, 
the  negligence  of  both  l)eing  the  immediate 
and  proximate  cause  of  the  injury,  a  re- 
covery is  denied,  upon  the  ground  that  the 
injured  party  must  be  taken  to  have  brought 
the  injury  npcm  hin)self.  Manly  v.  Wil- 
mington &^  W.  R.  Co.,  74  A'.  Car.  655,  13 
Am.  Ry.  Rep.  105.— QuoTKD  IN  Murray  v. 
Richmond  &  D.  R.  Co.,  93  N.  Ctir.  92  ;  Rig- 
ler  V.  Charlotte,  C.  &  A.  R.  Co.,  26  Am.  & 
linii.  R.  Cas.  386,  94  N.  Car.  604;  McAdoo 
7'.  Richmond  &  D.  R.  Co.,  41  Am.  &  Eng. 
R.  Cas.  524,  105  N.  Car.  140,  11  S.  E.  Rep. 
316. 

The  reason  for  the  rule  rests  not  on  the 
idea  that  one  wrong  sets  off  the  other,  or 
that  one  justifies  the  other,  but  on  the 
broader  ground  that  when  the  negligence 
of  the  plaintiff  has  contributed  proxmiately 
to  the  injury  the  damage  is  considered  of 


his  own  causing,  and  it  is  diflicult,  if  not  im- 
possible, to  determine  the  quantum  of  in- 
jury which  resulted  from  the  defendant's 
tortious  or  negligent  conduct.  Memphis  &• 
C.  R.  Co.  V.  Copcland,  61  Ala.  37C. — [•"oL- 
LOWING  Tanner  v.  Louisville  &  N.  R.  Co., 
60  Ala.  621  ;  Savannah  &  M.  K.  Co.  v. 
Shearer,  58  Ala.  672;  Mobile  &  M.  R.  Co. 
V.  Blakely,  59  Ala.  471  ;  South  &  N.  Ala.  R. 
Co.  %>.  Sullivan,  59  Ala.  272. 

The  reasons  for  the  rule  have  been 
enumerated  as  being  (ij  the  mutuality  of 
the  wrong,  entitling  each  party  alike,  where 
both  are  injured,  to  his  action  against  the 
other,  if  it  entitles  either;  (2)  the  imi)olicy 
of  allowing  a  party  10  receiver  for  his  own 
wrong;  and  (3)  the  policy  of  making  the 
personal  interests  of  parties  dependent  upon 
their  own  prudence  and  care.  Hellefontaine 
<Sm  /.  R.  Co.  V.  Snyder,  1 8  0/tio  St.  399. 

7.  ICot'iistil  ui'  law  to  apitortiuii  tliu 
biailie. — One  who,  in  any  circumstances, 
contributes  directly  to  his  own  injury  by  a 
failure  to  exercise  the  ordinary  care  which 
would  have  saved  him  from  harm  from  the 
negligence  of  another,  is  denied  the  right  to 
recover  damages  of  that  other,  because  the 
law  will  not  undertake  to  apportion  the 
blame  between  parties  mutually  in  fault. 
I'icksluirg  &•  M.  R.  Co.  v.  McGo'wan,  62 
Miss.  682.  Northern  C.  R.  Co.  v.  State,  29 
Md.  420.  Colorado  C.  R.  Co.  v.  Holmes,  8 
Am.  (S^  Eng.  R.  Cas.  410,  5  Colo.  197.  See 
Colorado  C.  R.  Co.  v.  Holmes,  5  Colo.  516. — 
Nut  I'om.owing  Illinois  C.  R.  Co.  v.  Ham- 
mer, 85  111.  526;  Union  Pac.  R.  Co.  v.  Rol- 
lins, 5  Kan.  167.  Quoting  TufI  v.  War- 
man,  5  C.  B.  N.  S.  584. 

For  ill  such  a  case  the  negligence  o{  each 
party  must  be  regarded  as  equally  proxi- 
mate.    Northern  C.  R.  Co.  v.  State,  31  Md. 

357- 

K.  No  poiiiparisoii  of  tlic  (Ic^i'i-eoH 
of  iii>g:Ii(>:oiice  of  tilt?  parth's.*— If  the 

injury  was  contributed  to  by  i)laintill's 
negligence  the  comparative  degree  of  negli- 
gence attributable  to  the  parties,  respect- 
ively, is  immaterial.  If  the  injury  was 
occasioned  in  any  degree  by  the  plaintiff's 
own  negligence  he  is  without  redress,  un- 
less the  act  of  the  defendant  amounted  to  a 
wilful  trespass  or  intentional  wrong.  A'etu 
Jersey  Exp.  Co.  v.  Nichols,  33  N.J.  L.  434; 
affirming  32  N.J.  L.  166.     St.  Louis,  I.  M. 

*  But    see    also    title  Comparative  Negli- 
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S"  S.  R.  Co.  V.  Freeman,  4  Am.  &*  Ettg.  R. 
Cas.  608,  36  y|r/-.  41. 

Where  there  is  both  negligence  and  con- 
tributory negligence  aiding  in  producing  an 
injury,  the  question  is  not  whether  the 
negligence  of  plaintiff  or  that  of  defendant 
is  the  more  pr(jximate  cause  of  the  injury, 
but  whether  or  not  the  negligence  of  plain- 
tiff directly  contributed  to  it.  Missouri 
Pac.  R.  Co.  V.  Moselcy.  $7  Eed.  Rep.  921. 

«.  Scope  ami  extent  ol"  the  rule.— 
(i)  Generally.— ^.  person  seeiiing  to  recover 
for  an  injury  sustained  through  the  alleged 
negligence  of  another  will  not  be  excused 
for  his  own  negligent  act  contributing 
thereto,  although  he  had  good  ground  for 
believing,  as  a  reasonably  prudent  man,  and 
did  believe,  that  such  act  was  not  impru- 
dent. Pieart  v.  Chicago,  R.  I.  &*  P.  R.  Co., 
%2lo7va  i48,47iV.  W.  Rep.  loi 7.— Follow- 
ing Muldowney  v.  Illinois  C.  R.  Co.,  36 
Iowa  462. 

All  plaintiffs,  in  actions  for  injuries  re- 
sulting to  them  from  negligence,  who  are 
adults,  and  all  persons  mentally  and  phys- 
ically incapable  of  taking  care  of  them- 
selves, stand  on  the  same  level,  and  cannot 
recover  if  they  or  those  under  whose  care 
they  are  have  been  guilty  of  negligence 
contributing  to  the  injury.  Minurey  v.  Cen- 
tral  City  R.  Co..  66  Barb.  (A'.  Y.)  43;  af- 
firmed in  51  A^.  1^.666,  Wi-W.—APPROVING 
Willctts  V.  Buffalo  &  R.  R.  Co.,  14  Barb. 
(N.  Y.)  585 ;  Hartfield  v.  Roper,  21  Wend. 
(N.  Y.)  615. 

(2)  Notwithstanding  defendant's  negli- 
gence.— Plaintiff's  contributory  negligence 
will  preclude  a  recovery,  "  whether  the  com- 
pany's negligence  also  contributed  directly 
to  produce  the  injury  or  not."  Pre^vitt  v. 
Eddy,  IIS  Mo.  283,  21  S.  IV.  Rep.  742.— 
Applying  Maher  v.  Atlantic  &  P.  R.  Co., 
64  Mo.  267  ;  Fletcher  v.  Atlantic  &  P.  R. 
Co.,  64  Mo.  484;  Kellcy  v.  Hannibal  &  St. 
J.  R.  Co.,  75  Mo.  13S;  Zimmerman  v.  Han- 
nibal &  St.  J.  R.  Co.,  71  Mo.  476;  Bell  v. 
Hannibal  &  St.  J.  R.  Co.,  72  Mo.  50;  Purl 
V.  St.  Louis.  K.  C.  &  N.  R.  Co.,  72  Mo.  168; 
Turner  v.  Hannibal  «%  St.  J.  R.  Co.,  74  Mo. 
602  ;  Powell  V.  Missouri  Pac.  R.  Co.,  76  Mo. 
80;  Lenix  v.  Missouri  Pac.  R.  Co.,  76  Mo. 
86;  Dlauhi  v.  St.  Louis.  L  M.  &  S.  R.  Co., 
105  Mo.  645. — Flemming  v.  Western  Pac.R. 
Co.,  49  Cal.  253,  7  Atn.  Ry.  Rep.  265.  Esrey 
v.  Southern  Pac.  R.  Co.,  88  Cal.  399,  26  Pac. 
Rep.  211.  Meeks  v.  Southern  Pac.  R.  Co.,  52 
Cal.  602,  20  Am.  Ry,  Rep.  1 1 5.    Robinson  v. 


Western  Pac.  R.  Co.,  48  Cal.  409,  7  Am.  Ry. 
Rep.  244.  Carlin  v.  Chicago,  R.  I.  &•  P.  R. 
Co.,  27  Iowa  316,  8  Am.  Ry.  Rep.  141.  fohn- 
son\.  Canal &*  C.  R.  Co.,  27  La.  Ann.  53. — 
Distinguishing  Barksdull  v.  New  Orleans 
&  C.  R.  Co.,  23  La.  Ann.  180.  Folloving 
Knight  V.  Pontchartrain  R.  Co.,  23  La. 
Ann.  462. — State  v.  Baltimore  &•  P.  R.  Co., 
15  Am.  &•  Eng.  R.  Cas.  409,  58  Md.  482. 
Lake  Shore  &*  M.  S.  R.  Co.  v.  Miller,  25 
Mich.  274,  5  Am.  Ry.  Rep.  478.  Atkyn  \. 
Wabash  R.  Co.,  41  Fed.  Rep.  193,  22  Ohio 
L.f.  151.  Guess  V.  South  Carolina  R.  Co., 
30  So.  Car.  163,  9  S.  E.  Rep.  18. 

Although  a  company  negligently  runs  its 
train  through  a  populous  city  at  a  rapid  rate, 
yet  if  a  party  injured  thereby  contributes,  in 
any  degree,  by  his  own  negligence  to  the 
injuries  received  there  can  be  no  recovery. 
Keese  v.  New  York,  N.  H.  6-  H.  R.  Co.,  67 
Barb.  {N.  Y.)  205,  4  Nun  673. 

If  the  injury  was  occasioned  in  any  de- 
gree by  the  negligence  of  the  plaintiff  he 
cannot  recover,  though  the  agents  of  the 
company  may  have  been  in  the  greatest 
fault.  O'Brien  v.  Philadelphia,  W.  &•  B. 
R.  Co.,  3  Phila.  {Pa.)  76. 

Nor  can  plaintiff  recover  in  such  a  case, 
although  the  defendant  has  been  guilty  of 
gross  and  culpable  negligence,  if  the  act 
was  not  intentional  and  wanton.  Rowen  v. 
New  York,  N.  H.  <3-  H.  R.  Co.,  59  Conn.  364, 
2!  All.  Rep.  1073. — Following  Birge  v. 
Gardner,  19  Conn.  507;  Neal  v.  Gillett,  23 
Conn.  437. 

Unless  the  defendant,  at  the  time  he  com- 
mitted his  negligent  act,  was  aware  of  the 
danger  to  which  the  plaintiff  was  exposed. 
Zimmerman  v.  Hannibal  &^  St.  f.  R.  Co.,  2 
Am.  &^  Eng.  R.  Cas.  191,  71  Mo.  476. —Ap- 
plied IN  Prewitt  V.  Eddy,  115  Mo.  283. 
Followed  in  Werner  v.  Citizens'  R.  Co., 
81  Mo.  368;  Abbott  V.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.,  20  Am.  &  Eng.  R.  Cas.  .03, 
83  Mo.  271.  Quoted  in  Dlauhi  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  105  Mo.  645 ; 
White  V.  Wabash  Western  R.  Co.,  34  Mo. 
App.  57. 

Although  the  defendant  may  have  been 
guilty  of  negligence  contributing  to  produce 
the  injury  complained  of,  still  if  plaintiff 
was  also  guilty  of  negligence  proximately 
contributing  thereto,  defendant  is  not  liable 
unless  his  negligent  act  occurred  after  he 
became  aware  of  the  danger  to  winch  the 
plaintiff,  by  his  own  neglect,  exposed  him- 
self.    Hence,  where  the  defendant's  neglect 
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consisted  in  the  erection  and  maintenance 
of  a  dangerous  structure  obvious  to  the 
senses  long  before  the  accident — held,  that 
lie  was  not  liable,  whether  the  structure 
could  have  been  diflferently  built  or  not. 
Kaiits  V.  St.  Louis,  I.  l\f.  &*  S.  A\  Co..  5 
Am.  &*  Eng.  li.  Cas  610,  71  Mo.  164. 

10.  Limits  and  exceptions  to  the 
rule. — (i)  Generally. — The  doctrine  that, 
in  case  of  an  injury  by  negligence  where 
the  parties  are  mutually  in  fault,  the  injured 
party  is  not  entitled  to  redress,  is  subject  to 
the  following  material  qualifications:  First, 
the  injured  party,  although  in  the  fault  to 
some  extent,  at  the  time  may,  notwith- 
standing this,  be  entitled  to  reparation  in 
damages  for  an  injury  which  he  has  used 
ordinary  care  to  avoid.  Second,  when  the 
negligence  of  the  defendant,  in  a  suit  upon 
such  ground  of  action,  is  the  proximate 
cause  of  the  injury,  but  that  of  the  plaintiff 
only  remote,  consisting  of  some  act  or 
omission  not  occurring  at  the  time  of  the 
injury,  the  action  is  maintainable.  Third, 
where  a  party  has  in  his  custody  or  con- 
trol dangerous  instruments  or  means  of  in- 
jury, and  negligently  places  or  leaves  them 
in  a  situation  unsafe  to  others,  and  another 
person,  although  at  the  time  even  in  the 
commission  of  a  trespass,  or  otherwise  some- 
what in  the  wrong,  sustains  an  injury  there- 
by, he  may  be  entitled  to  redress.  Fourth, 
and  when  the  plaintilT,  in  the  ordinary  ex- 
ercise of  his  own  rights,  allows  his  property 
to  be  in  an  exposed  and  hazardous  position, 
and  it  becomes  injured  by  the  neglect  of 
ordinary  care  on  the  part  of  the  defendant, 
he  is  entitled  to  reparation  on  the  ground 
that,  although  in  allowing  his  property  to 
be  exposed  to  danger,  he  took  upon  himself 
the  risk  of  loss  or  injury  by  mere  accident, 
he  did  not  thereby  discharge  the  defendant 
from  the  duty  of  observing  ordinary  care ; 
or,  in  other  words,  voluntarily  incur  the 
risk  of  injury  by  the  defendant's  negligence. 
Kerwhacker  v.  Clerelantl,  C.  &»  C.  A'.  Co.,  3 
O/it'o  Si.  172.— Approved  in  Baldwin  v. 
Barney,  12  R.  I.  392.  Quoted  in  Tim- 
mons  V.  Central  Ohio  R.  Co.,  6  Ohio  St. 

'OS- 
Carelessness  is  not  imputable  to  a  person 
unless  he  has,  with  respect  to  the  action,  an 
opportunity  to  observe  and  draw  a  conclu- 
sion and  to  act  on  such  conclusion.  Palj's 
v.  Jeivett,  32  N.  J.  Eg.  302  ;  reversing  on  an- 
other  point  30  A'^,  /.  Eg.  604. 
Defendant  company  was  sued  to  ipcnver 


for  injury  to  a  horse,  wagon,  and  harness. 
The  horse  became  frightened  and  unman- 
ageable in  crossing  a  railroad  track,  but  the 
company  claimed  that  the  owner  was  neg- 
ligent in  failing  to  provide  safe  harness,  and 
the  horse  became  unmanageable  by  reason 
of  a  rein  breaking.  Held,  that  if  the  neg- 
ligence of  the  company  was  one  of  the  con- 
curring causes,  without  which  the  injury 
would  not  have  happened,  then,  however 
bad  the  condition  of  plaintiff's  harness,  and 
however  much  it  promoted  the  injury,  it 
could  not  defeat  a  recovery,  unless  it 
amounted  to  negligence.  Putman  v.  A'ew 
York  C.  &-  H.  R.  R.  Co.,  47  Hun  {N.  Y.) 
439,  14  A^.  Y.  S.  R.  329. 

(2)  Want  of  capacity — Age— Sex.* — It  is 
a  general  principle  of  law,  that  one  essen- 
tially contributing  by  his  own  misconduct 
or  negligence,  amountingto  wa.it  of  ordinary 
care,  to  produce  an  injury,  cannot  recover 
of  a  wrong-doer  whose  act  is  not  wanton 
and  intentional.  This  principle,  however, 
is  subject  to  the  qualifications  that  the 
party  to  whom  it  is  sought  to  be  applied 
must  be  capable  of  volition — capable  of 
legal  wrong.  Government  St.  R.  Co.  v.  Han- 
Ion,  53  Ala.  70. — Followed  in  Bay  Shore 
R.  Co.  V.  Harris,  67  Ala.  6.  Qualified  in 
Cook  V.  Central  R.  &  B.  Co.,  67  Ala.  533. 
Referred  to  in  Memphis  &  C.  R.  Co.  v. 
Copeland,  61  Ala.  376. 

Contributory  negligence  on  the  part  of  a 
plaintiff  (U  feats  his  action  if  based  wholly 
on  negligence;  but  in  determining  whether 
it  exists  in  a  given  case,  the  age,  intelli,i;ence, 
and  capacity  of  a  plaintiff  must  b;  looked 
to,  as  well  as  his  act  or  omission  at  the 
time  of  the  accident.  International  &^  G, 
N.  R  Co.  V.  Garcia,  75  Tex.  583,  13  S.  W. 
Rep.  223. 

The  reasons  for  the  rule  of  contributory 
negligence,  as  applied  in  cases  of  adults,  are 
wholly  inapplicable  to  the  caseof  an  infant. 
Bellefontaine  &*  I.  R.  Co.  v.  Snyder,  18  Ohio 
St.  399.  Compare  Mo7vrey  v.  Central  City 
R.  Co.,  66  Barb.  {N.  Y.)  43;  affirmed  in  51 
A^.  Y,  666,  mem. 


•See  also  post,  25-27;  Children,  etc., 
67-113. 

Contributory  negligence  of  child  not  a  bar  to 
recovery,  see  note,  17  L.  R.  A-  78  ;  and  see  also 
Children,  Injuries  to,  07-113f  114- 
14». 

Duty  of  carrier  towards  passengers  in  feeble 
health  and  towards  females.  Contributory  neg- 
ligence, see  note,  47  Am.  &  Enu.  R.  Cas.  57a. 
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The  orif;inal  ncglif,'cncc  of  one  injured  by 
a  niovini;  train  does  not  excuse  the  com- 
pany from  care  and  watclifuiness  on  their 
part,  when  they  know  that  his  daiij^'erous 
position  is  (hie  to  an  iiifiriniiy  like  deafness, 
idiocy,  incapacity  to  move,  or  want  of  ap- 
preciation of  the  im]>en(linj^  dan<j,er,  as  in 
tile  case  of  an  infant  of  tetuK'r  years.  /«- 
tcntiitioiuxl  &*  G.  iV.  A'.  Co.  v.  Siiu'l/i,  19  ^Im. 
&>  Eiii:;.  R.  Cas.  :ii,  62  V'l.r.  252. 

In  judging  of  ne.i;li;,'ence  all  the  cir- 
cumstances are  to  he  taken  into  account, 
and  amont,'  others  tile  age  and  sex  of  the 
person  injured,  so  far  as  tliese  .ire  im- 
portant; hut  it  cannot  be  kiid  down  as  a 
rule  of  hiw  that  a  less  det,'ree  of  care  is  re- 
quired in  a  woman  than  in  a  man  ;  and  an 
instruction  to  that  efTect  is  erroneous.  Nas- 
st'/mr  V.  Micliii^an  C.  A'.  Co.,  6  Aw.  &"  ling. 
A'.  Cas.  59,  48  Mich.  205,  12  N.  W.  Rep.  155, 
42  Am.  Rf/>.  470. 

(3)  Wil/ii/iicss  or  7ua>itonncss  of  ih'fend- 
aiit*  —  \\.  is  only  when  the  injury  sued  for  is 
alleged,  in  terms  or  substance,  to  have  been 
wilfully  committed,  that  C(.ntributory  ncg- 
1  licence  ceases  to  be  a  defense.  Pennsyl- 
vania Co.  V.  Sine/air,  62  Ind.  301. — Ap- 
I'UovKD  IN  UarwiiiT/.  Charlotte.  C.  tS:  A.  R, 
Co.,  23  So.  Car.  531,  55  Am.  Kep.  32.  Nor 
FOLI.OWKD  IN  Deans  v.  Wilmington  &  VV. 
R.  Co.,  107  N.  Car.  686.  Rkvikwku  in 
Tcrre  Haute  &  I.  R.  Co.  v.  Graham,  12  Am. 
&  Eng.  R.  Cas.  77,  95  Ind.  286. — Indian- 
apolis Union  R.  Co.  v.  Bocttcher,  131  Ind. 
82,  28  A'.  E.Ri-p.  551. 

A  company  is  not  liable  for  negligence 
where  the  plaintifT  by  his  own  negligence 
has  contributed  to  the  injury,  unless  the 
injury  was  wilful.  St.  J.oiiis,  I.  M.  &•  S.  R. 
Co.  V.  Freeman,  4  Am.  6^  ling.  R.  Cas. 
608,  36  y //■/'.  41.  Esny  V.  Southern  Vac. 
Co.,  88  Cal.  399,  26  Pac.  Rep.  211.  Kennedy 
V.  Denver,  S.  P.  &-  P.  R.  Co.,  34  ///;/.  <S- 
Jing.  R.  Cas.  40,  10  Colo.  493,  16  Par.  Rep. 
210.  Rimien  v.  iXe^o  V'ork,  N.  II.  &»  H.  R. 
Co.,  59  Conn.  364,  21  Atl.  Rep.  1073.  Dar- 
win V.  Charlotte,  C.  &^  A.  R.  Co.,  23  So.  Car. 
531.  55  Am.  Rep.  32. 

Or  unless  such  negligence  is  so  gross  as 
to  imply  a  wilful  intention  to  inflict  the  in- 
jury. K'orrady  v.  Lake  Shore  &^  M.  S.  R. 
Co.,  131  /;/(/.  261,  29  A'.  K  Rep.  1069.  Dar- 
win V.  Charlotte,  C.  &^  A.  R.  Co.,  23  So.  Car. 
531,  55  Am.  Rep.  32.— Approving  Penn- 
sylvania Co.  w.  Sinclair,  62  Ind.  301,  30  Am. 


*  See  also  post,  60. 


Kep.    185.     QuoTiNO   Baltimore  &   P.   R. 
Co.  V.  Jones,  95  U.  S.  439. 

Or  unless  it  appears  that  the  injurious 
acts  were  purposely  and  intcntinnally  com- 
mitted, with  the  design  to  produce  injury, 
or  that  such  acts  were  committed  under 
such  circumstances  that  the  natural  and 
probable  consequences  thereof  would  he  to 
produce  injury  to  others.  Louisville,  y .  A. 
»j>»  C.  R.  Co.  V.  Ader,  no  Ind.  yjb,  9  West. 
Rep.  190,  II  A'.  A".  Rep.  i,yj. — Following 
Belt  R.  &  S.  Y.  Co.  V.  Mann,  107  Ind.  89. 
Rkviewing  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Bryan,  107  Ind.  51. 

(4)  or  luaiit  of  care  after  kno7C'ledge 

of  plain ti/f's  negligence.* — A  party  cannot 
recover  for  injuries  caused-  by  the  negligence 
of  another  if  by  his  own  negligence  or 
wrong  he  contributed  to  produce  them,  un- 
less the  latter,  after  becoming  aware  of  the 
injured  party's  negligence,  failed  to  use  a 
proper  degree  of  care  to  avoid  the  conse- 
quences of  it.  Cooper  v.  Central  R.  Co.,  44 
loma  134.  St.  Louis,  I.  M.  &-  S.  R.  Co.  v. 
Freeman,  4  Am.  &*  Ung.  R.  Cas.  608,  36 
ylr/:.  41.  Little  Rock  &^  Ft.  S.  R.  Co.  v. 
Pankhurst.  5  Am.  (S-»  Eng.  R.  Cas.  635,  36 
Ark.  371.  Williams  v.  Southern  Pac.  R. 
Co.,  (Cal.)  9  Pac.  Rep.  152.  Colorado  C.  R. 
Co.  V.  Holmes,  8  Am.  <S-»  Eng.  R.  Cas.  410,  5 
Colo.  \CiT.  fohnson  v.  Louisville  Sf  N.  R. 
Co.,  91  Ky.  651,  25  S.  W.  Rep.  754.  Louis- 
ville &^  N.  R.  Co.  V.  McCoy,  1 5  Am.  &•  Eng. 
R.  Cas.  277,  81  Ay.  403.  Straus  v.  Kansas 
City,  St./.  &•  C.  n.  R.  Co.,  6  Am.  r  .  En-.  . 
R.   Cas.    384,   75   ][Io.   185.      Yar<<i  v. 

Louis,  K.  C.  &>  N.  R.   Co.,  10  A  ing. 

R.  Cas.  726,  75  Mo.  575.     Nurt  Louis, 

I.  M.  &0  S.  R.  Co.,  34  Am.  &■'  E„_^  R .  Cas. 
422,94  Mo.  255,  13  West.  Rep.  233,  237,  - 
S.  W.  Rep.  I.  Duncan  v.  Missouri  Pa,. 
R.  Co.,  ^6  Mo.  App.  198.  Dun  \.  Seaboard 
&>  R.  R.  Co.,  16  Am.  <S«»  Eng.  R.  Cas.  363.  78 
Va.  645,  49  Am.  Rep.  388.  Farley  v.  Ric/i- 
tnond  &^  I).  R.  Co.,  81  Va.  783.  Baltimore 
Sr'  O.  R.  Co.  v.  Kean,  28  Am.  &>  Eng.  R. 
Cas.  580,  65  Md.  394,  5  Atl.  Rep.  325.  Vir- 
ginia Midland  R.  C  'o.  v.  lios-tvell,  82  Va.  932, 
7  S.  E.  Rep.  383.  Carrico  v.  West  Virginia 
C.  ^  P.  R.  Co.,  52  Am.  &*  Eng.  R.  Cas.  393, 
35  W.  Va.  389,  \^S.  E.  Rep.  12.  Eastburn 
V.  Norfolk  &-  W.  R.  Co.,  34  W.  F<i.  681,  12 
5.  E.  Rep.  819, 

The  alleged  negligence  of  the  watchman 
in  failing  to  warn  plaintiff  of  the  approach- 

*  See  also  post,  48i 
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ing  train  was  prior,  in  point  of  time,  to  the 
ncglijjeiit  acts  of  plaintKT,  and  there  is  no 
room  for  ihe  application  of  tlie  rule,  that 
wiiere  plaintiff  is  put  in  danj^er  by  the  com- 
bined acts  (jf  llie  plaintill  and  the  defend- 
ant, iind  defendant  sees,  or  by  ordinary  care 
could  sec,  the  peril  of  the  plaintiff  in  time 
to  avoid  the  flanger,  tiieii  plaintiff  may  re- 
cover ;  but  plaintiff's  negligence  in  going  on 
the  track  being  the  proximate  cause,  the 
other  rule  applies,  tiiat  to  make  a  defendant 
liable  for  an  injury,  when  plaintiff  has  been 
also  negligent,  it  should  ai)pear  that  the 
proximate  cause  of  the  injury  was  the 
<nnission  of  the  defendant,  after  becoming 
awaie  of  the  danger  to  which  plaintiff  was 
exposed.  Duncan  v.  Missouri  Pac.  Ji.  Co., 
46  Mo.  App.  198. 

1 1.  Must  bvtlic  proximate  cause* 
— (I)  Rule  stated. — The  rule  of  law,  which 
releases  a  defendant  from  responsibility  for 
damages  caused  by  his  negligence,  when 
there  is  contributory  negligence  on  the  part 
of  the  plaintiff,  is  limited  to  cases  where 
the  act  or  omission  of  plaintiff  was  the 
proximate  cause  of  the  injury.  Longabaugh 
V.  Virginia  City  cS^  T.  R.  Co.,  g  A'tn/.  27 1 . 
Thompson  v.  Duncan,  76  Ala.  334.  Mont- 
gomery Gas-Lig/it  Co.  v.  Afontgonioy  &-'  E. 
K.  Co.,  86  Ala.  372,  5  So.  Rep.  735.  Kline  v. 
Central  Pac.  R.  Co.,  37  Cal.  400. — Follow- 
ing Needham  v.  San  Francisco  &  S.  J.  R. 
Co.,  37  Cal.  409.  Quoting  Lovettz/.  Salem 
&  S.  D.  R.  Co.,  9  Allen  (Mass.)  561.— Ap- 
I'ROVKi)  IN  Flynn  v.  San  Francisco  &  S.  J. 
R.  Co.,  40  Cal.  14. — Flynn  v.  San  Franc iscoSr' 
S.  J.  R.  Co.,  40  Cal.  14.— Ai'1'ROViNG  Need- 
ham  V.  San  Francisco  &  S.  J.  R.  Co.,  37  Cal. 
409;  Kline  7/.  Central  Pac.  R.  Co.,  37  Cal. 
^00.— Meeks  V.  Southern  Pac.  R.  Co.,  8  Atn, 
<S»  Kng.  R.  Cas.  314,  56  Cal.  513,  2^  Am.  Rep, 
67.  Jamison  v.  San  Josi  &^  S.  C.  R.  Co.,  3 
Aw.  <S>^  Fng.  R.  Cas.  350,  55  Cal.  593. 
Fsrey  v.  Southern  Pac.  R.  Co.,  88  Cal.  399, 
26  Pac.  Rep.  211.  /sMl  v.  Neiu  Yor/c  <3>» 
A'.  //.  R.  Co.,  27  Conn.  393.— Quoted  and 
AFFIRMED  IN  Needham  v.  San  Francisco  & 
S.  J.  R.  Co.,  37  Cal.  409.  Quoted  in  Lou- 
isville, C.  &  L.  R.  Co.  V.  Sullivan,  16  Am.  & 
Eng.  R.  Cas.  390,  81  Ky.  624. — Arts  v.  Chi- 
cago, R.  I.  &*  P.  R.  Co.,  38  lozua  293.  Gates 
V.  Burlington,  C.  R.  &^  M.  R.  Co.,  39  /oiaa 
45.  Mississippi  C.  /i'.  Co.  v.  Mason,  51  Miss. 
234.     Central  R.  Co.  v.  A/oore,  24  TV.  /.  L. 

*  Rule  of  proximate  cause  applied  to  contrib- 
utory ncRligence,  see  note,  7  L.  R.  A.  132. 


824.  Van  Ostran  v.  New  York  C.  &•  H.  R. 
R.  Co.,  SS  ^li*n  (A'.  Y.)  590;  affirmed  (?) 
104  A^.  Y.  683,  num.,  7  A'.  Y.  S.  R.  868.— 
Api'LVING  Trow   V.    Vermont  C.    R.   Co., 

24  Vt.  487,  58  Am.  Dec.  191  ;  Hofnagle 
V.  New  York  C.  &  H.  R.  R.  Co.,  55  N.  Y. 
60S. — Corn'iuall  v.  Charlotte,  C.  i5-»  A.  R.  Co.. 
97  N.  Car.  \\,2  S.  K.  Rep.  659.     Horner  v. 

Williams,  35  Am.  <S^  Eng.  R.  Cas.  155.  100 
A^.  Car.  230,  5  S.  E.  Rep.  734.— QuoriNi; 
Farmers.  Wilmington  &  VV.  R.  Co.,  88  N. 
Car.  564. — International  iS-»  G.  A'.  R.  Co.  v. 
Garcia,  75  Tex.  5S3,  13  S.  IV.  Rep.  223. 
St.  Louis  &^  S.  F.  R.  Co.  v.  McClain,  80 
Tex.  85,  15  S.  IV.  Rep.  789.  Campbell  w 
McCoy,  3  Tex.  Civ.  App.  298,  23  .S".  W.  Rep. 
34.  Foivler  v.  Ualtimore  (S^  O.  R.  Co..  8  Am. 
&•  Eng.  R.  C'rt5.  480,  18  U\  Va.  579.  Car- 
rico  V.  West  Virginia  C.  &^  J'.  R.  Co.,  52 
Am.  &•  Eng.  R.  Cas.  393,  35  IV.  Va.  389,  14 
S.E.  Rep.\2. 

(2)  Its  effect. — The  plaintiff  cannot  re- 
cover if  his  or  her  negligence  directly  or 
proximately  contributed  to  produce  the  in- 
jury.    Lake  Shore  (S>*  M.  S.  R.  Co.  v.  Miller, 

25  Mich.  274,  5  Am.  Ry.  Rep.  478.— Criii-  ' 
cisiNG  St.  Louis,  A.  «&  T.  H.  R.  Co.  v. 
Todd,  36  III.  409;  Coursen  v.  Ely,  37  111. 
338;  Chicago  &  A.  R.  Co.  v.  Hogarth,  38 
111.  370  ;  Chicago,  R.  &  Q.  R.  Co.  v.  Trip- 
lett,  38  III.  482.— Followed  in  Mahlcn  v. 
Lake  Shore  &  M.  S.  R.  Co.,  14  Am.  &  Eng. 
R.  Cas.  687,  49  Mich.  585. — Clements  v. 
East  Tenn.,  V.  &>  G.  R.  Co.,  77  Ala.  533. 
Robinson  v.  Western  Pac.  R.  Co.,  48  Cal. 
409,  7  Am.  Ry.  Rep.  244.  Meeks  v.  .Southern 
Pac.  R.  Co.,  52  Cal.  602,  20  Am.  Ry.  Rep. 
115. — Approved  in  Hagcrz/.  Southern  Pac. 
R.  Co.,  98  Cal.  309. — Meyers  v.  Chicago,  R.  /. 
&-P.  R.  Co.,  59  Mo.  223^  8  Am.  Ry.  Rep.  473. 
Hurt  V.  St.  Louis,  I.  M.  &*  S.  R.  Co.,  34  ^//;/. 
<S«»  Eng.  R.  Cas.  422,  94  ^A^  255,  13  West. 
iVf'/.  233,  237,  7  S.  IV.  Rep.  I.  Punting  v. 
Central  Pac.  R.  Co.,  14  AW^.  351.  Guess  v. 
South  Carolina  R.  Co.,  30  So.  Car.  163,  9  .S". 
E.  Rep.  18. — Quoting  Carter  v.  Columhia 
&  G.  R.  Co.,  19  So.  Car.  20. 

(3)  ivhen  defendant's  fault  is  the  re- 
mote cause. — If  the  fault  or  negligence  of 
the  plaintiff  was  the  proximate  cause  of  the 
injury,  the  defendant  is  not  responsible, 
although  it  may  have  been  negligent  and 
the  remote  cause  of  the  injury.  Doicney  v. 
Chesapeake  &^  O.  R.  Co.,  28  W.  Va.  732. 

When  the  negligence  of  the  plaintiff  is 
the  proximate  cause,  and  the  fault  of  the 
defendant  the  remote  cause,  no  action  can 


>V 


1 


252 


CONTRIBUTORY  NEGLIGENCE,  12,  13. 


be  sustained.     Trow  v.  Vermont  C.  R.  Co., 
24  Vt.  487. 

Where  there  is  mutual  negligence,  if  the 
defendant  cannot  avoid  the  accident  by 
reasonable  care  and  skill,  the  plaintiff  can- 
not recover ;  nor  can  he  recover  where  his 
negliyence  is  proximate,  and  directly  and 
maitrially  contributes  to  the  result,  if  the 
defciulant  could  not  have  avoided  the  ac- 
cident by  ordinary  care.  Indianapolis  &* 
C.  A'.  Co.  v.  Wright,  22  Ind.  376.— Review- 
ing Porter  z/.  Allen,  8  Ind.  i. 

(4)  Meaning  of  phrase  "proximate  cause." 
— Acts,  to  constitute  contributory  negli- 
gence, must  be  the  proximate,  and  not  the 
remote,  cause  of  the  injury,  and  such  acts 
as  directly  produced  or  concurred  in  directly 
producing  the  injury.  Troy  v.  Cape  Fear 
fr.  Y.  V.  R.  Co.,  34  Am.  <S-  Eng.  R.  Cas.  13, 
99  N.  Car.  298,  6  S.  E.  Rep.  77,  6  Am.  St. 
Rip.  521.— Quoting  Baltimore  &  O.  R. 
Co.  V.  State,  33  Md.  542. 

That  plaintifT's  negligence  "proximately 
contributed  to  his  injury"  means  that  the 
plaintiff's  negligence  was' such  that  without 
it  he  would  not  have  been  injured.  Camp- 
bell V.  McCoy,  3  Tex.  Civ.  App.  298,  23  S. 
W.  Rep.  34. 

An  act  to  be  a  proximate  cause  of  the  in- 
jury must  be  one  which  plaintiff  could  rea- 
sonably anticipate  would  result  in  his  in- 
jury. Fowler  v.  Baltimore  &*  O.  R.  Co.,  8 
Am.  &*  Eng.  R.  Cas.  480,  18  W.  Va.  579. 

12.  Must  directly  or  esseutiully 
contribute  to  the  iiijury.*— In  an  ac 
tion  for  injury  occasioned  by  defendant's 
negligence,  it  is  only  such  negligence  on 
the  part  of  the  plaintifT  as  contributed  to 
the  injury  that  will  defeat  his  recovery. 
Rr ingle  v.  Chicago,  R.  I.  &*  P.  R.  Co.,  18 
Am.  «S>»  Eng.  R.  Cas.  91,  64  Iowa  613,  21  N. 
/f.  AV/.  108.  Reiitv  f'ennsyhania  R.  Co,, 
56  Fcil.  Rip.  184.  Montgomery  Gas- Light  Co. 
v.  Montgomery  &>  E.  R.  Co.,  86  Ala.  372.  5 
,So.  Rip.  735.  Fernandes  v.  Sacramento  City 
R.  Co.,  $2  Cat.  4S,  20  Am.  Ry.  Rep,  loi. 
Thayer  v.  St.  Louis,  A.  &>  T.  H.  R.  Co.,  22 
I  fid.  26.  Kentucky  C.  R.  Co.  v.  Thomas,  79 
Ky.  160.  Baltimore  &*  O.  R.  Co.  v.  f.'V///- 
acre,  35  Ohio  St.  627.  Riley  v.  West  Vir- 
ginia C.  &-  P.  R.  Co.,  27  W.  Va.  145. 

Where  the  plaintiflf's  own  negligence  has 
in  any  essential  way  directly  and  materially 


*  Efficient  and  operating  cauie  of  injury,  lee 
note,  17  Am.  &  Eno.  R.  Cas.  618. 


tended  to  cause  the  injury  complained  of 
he  cannot  recover.  Crew  v.  St.  Louis,  A'. 
6-  A^.  W.  R.  Co.,  :o  Fed.  Rep.  87.  Ormsby 
v.  Union  Pac.  R.  Co.,  2  McCrary  ( U.  S.)  48, 
4  Fed.  Rep.  706.  Indianapolis  &*  C.  R.  Co. 
V.  Rutherford,  29  Ind.  82.  Haley  v.  Chicago 
6-  N.  W.  R.  Co.,  21  loiua  15.— Following 
State  V.  Baltimore  &•  O.  K.  Co.,  24  Md.  84. 
— Followed  in  Hamilton  v.  Des  Moines 
Valley  R.  Co.,  36  Iowa  31. — Hogue  v.  Chi- 
cago &*  A.  R.  Co.,  12  Fed.  Rep.  365.  Thrings 
v.  Central  Park  R.  Co.,  7  Robt.  {N.  Y.)  616.— 
Criticising  Willis  v.  Long  Island  R.  Co., 
34  N.  Y.  670.  Following  Dascomb  v. 
Buffalo  &  S.  L.  R.  Co..  27  Barb.  (N.  Y.)  221 ; 
Ernst  V.  Hudso;i  River  R.  Co.,  35  N.  Y.  9. 
— Farmer  v.  Wilmington  &•  W.  R.  Co.,  20 
Am.  6-  Eng.  R.  Cas.  481,88  jV.  Car.  564. 

It  is  not  true,  as  a  general  proposition, 
that  in  actions  for  personal  injuries  caused 
by  the  defendant's  negligence,  the  contribu- 
tory negligence  of  the  injured  party  will 
constitute  no  defense  except  when  the  latter 
negligence  is  an  element  or  factor  in  pro- 
ducing the  force  causing  the  injury  com- 
plained of.  It  is  sufficient  if  his  negligence 
materially  contributes  to  the  injury,  whether 
it  contributes  to  the  force  causing  the  in- 
jury or  not.  Abend  v.  Terre  Haute  &»  I.  R, 
Co.,  17  Am.  &•  Eng.  R  Cas.  614,  11 1  ///.  202. 

13.  Nc({:li(;eiice  in  tlic  nbscncc  of 
wlif''  no  iiijiiry  would  have  ro- 
sul'Ovl.— Where  a  plaintiff  so  far  contrib- 
utes to  the  injury  by  her  own  negligence  or 
want  of  ordinary  care  and  caution  that  but 
for  such  negligence  or  want  of  ordinary  care 
and  caution  the  injury  would  not  have  hap- 
pened, there  can  be  no  recovery.  Healeyv. 
Dry  Dock,  E.  B.  &>  B.  R.  Co.,  14  f.  &»  S. 
(A\  Y.)  ^73.  Lucas  v.  Nno  Bedford &^  T.  R. 
Co., 6  Gray  (il/rtjj.)64— Di.stincui.shkd  in 
Meesel  z>.  Lynn  &  B.  R.  Co.,  8  Allen  (Mass.) 
234;  Snow  7'.  Housatonic  R.  Co.,  8  Allen 
(Mass.)  441 ;  Mayo  v.  Boston  &  M.  R.  Co., 
104  Mass.  137;  Filer  v.  New  York  C,  R.  Co., 
49  N.  Y.  47.— Smithy.  Union  R.  Co., 61  Mo. 
588.  A\iv  feriey  Exp.  Co.  v.  Nichols,  33  A'. 
/.  /-.  434;  affirming  32  N.J.  L.  166.— Fol- 
lowing Runyon  v.  Central  R.  Co.,  25  N.  J. 
L.  556 ;  Telfer  v.  Northern  R.  Co.,  30  N.  J. 
L.  188.— Not  followed  in  Deans  ?'.  Wil- 
mington &  W.  R.  Co.,  107  N.  Car.  686. 

To  preclude  a  recovery  for  personal  in- 
juries the  contributory  negligence  relied  on 
must  be  the  proximate  cause  of  the  injury, 
by  which  is  meant  the  efficient  cause  with- 
out which  the  injury  would  not  hr.ve  oc- 


CONTRIBUTORY   NEGLIGENCE,  14, 16. 


253 


curred.    St.  Louts  &•  S.  F,  K.  Co.  v.  Mc- 
Clain,  8o  Tex.  8$,  155.  W.  Rep.  789. 

One  who  is  injured  by  the  mere  negli- 
gence of  another  cannot  recover,  at  law  or  in 
equity,  any  compensation  for  the  injury  if 
he,  by  his  own  or  his  agents'  ordinary  neg- 
ligence or  wilful  wrong,  contributed  to  pro- 
duce the  injury  of  which  he  complains,  so 
that  but  for  his  concurring  and  co-operating 
fault  the  injury  would  not  have  happened 
to  him.  Ltttiv  Fork  «S-  Ft.  S.  R.  Co.  v. 
Piinkhurst,  5  Am.  &*  Eng.  R.  Cas.  635,  36 
Ari'.  371.— Followed  in  Sibley  v.  Rat- 
liffe,  37  Am.  &  Eng.  R.  Cas.  295,  50  Ark. 
477.-5/.  Louts,  L  M.  6-  S.  R.  Co.  v.  Rice, 
51  Ark.  467,  4  L.  R.  A.  173.  11  S.  W.  Rep. 
699.  Williams  v.  Southern  Pac.  R.  Co., 
(Cal.)  9  Pac.  Rep.  1 52.  Colorado  C.  R.  Co.  v. 
Martin,  17  Am.  &*  Ettg.  R.  Cas.  592,  7  Colo. 
592,  4  Pac.  Rep.  1118.  Colorado  C.  R.  Co.  v. 
Holmes,  8  Am.  &*  Eng.  R.  Cas.  410,  5  Colo. 
'97.  516.— Distinguishing  Kansas  Pac.  R. 
Co.  V.  Ward,  4  Colo.  30. — Collins  v.  David- 
son, 19  Fed,  Rep.  83.  Paducah  &*  M.  R, 
Co.  V.  Hoehl,  12  BuJi  {Ky  )  41,  18  Am.  Ry. 
Rep.  338.  Kentucky  C.  R.  Co.  v.  Lebus,  14 
Bush  (A>.)  518.  Kentucky  C.  R.  Co.  v. 
Thomas,  79  Ky.  160.  Louisville  &*  N.  R. 
Co.  V.  McCoy,  1 5  Am.  &>  Eng.  R.  Cas.  277, 
8 1  Ky.  403.  Ramsey  v.  Louisville,  C.  &-  L. 
R.  Co.,  89  Ky.  99,  20  S.  IV.  Rep.  162.  John- 
son v.  Louisville  &*  N.  R.  Co.,  91  Ky.  651,  25 
5.  IV.  Rep,  754.  Bomar  v.  Louisiana  N.  &^ 
S.  R.  Co.,  42  La.  Ann.  983,  8  So.  Rep.  478. 
Freeh  v.  Philadelphia,  IV.  &*  B.  R.  Co.,  39 
Md.  574,  10  Am.  Ry.  Rep.  474.  Baltimore 
&*  O.  R.  Co.  V.  Kean,  28  Am.  &.  Eng.  R. 
Cas.  580,  65  Md.  394,  5  Atl.  Rep.  325.  Cen- 
tral R.  Co.  V.  Moore,  24  A'.  /.  L.  824.— 
Quoting  Beers  v.  Housatonic  R.  Co.,  19 
Conn.  566. —  Turrentiiie  v.  Richmond  &^  D. 
R.  Co.,  23  Am.  6-  Eng.  R.  Cas.  460,  92  A'. 
Car.  638.  Houston  &*  T.  C.  R.  Co.  v. 
Smith,  52  7'e.v,  178.  Richmond  Sr'  D.  R. 
Co.  V.  Morris,  31  Gratt.  (I'a.)  200.  Dun  v. 
Seaboard  &>  R,  R.  Co.,  16  Am.  &•  Eng,  R. 
Cas.  363,  78  Va.  645,  49  .,•/;//.  Rep.  388.— Ap- 
proved IN  Richmond  &  D.  R.  Co.  v.  Yea- 
mans,  86  Va.  860.  Distinguished  in  Nor- 
folk &  VV.  R.  Co.  V.  Harman,  83  Va.  553.  8 
S.  K.  Rep.  251.     yuoTEi)  IN  Richmond  <S 

D.  R.  Co.  V.  PicklesL'inier,  85  Va.  798    10  S. 

E.  Rep.  44;  Richmond  &  D.  R.  Co.  v. 
Scott,  88  Va.  958.  Reviewed  in  Moore  v. 
Norfolk  &  W.  R.  Co..  87  Va.  ^^9.— Farley 
V.  Richmond  &*  D.  R.  Co.,  81  Va.  783.  Vir- 
ginia Midland  K,  Co,  v.  tioswtU,  8a  Va.  933, 


7  S.  E,  Rep.  383.  Virginia  Midland  R.  Co. 
V.  White,  34  Am.  6-  Eng.  R.  Cas.  22,  84  Va. 
498,  5  S.  E.  Rep.  573.  Eastburn  v.  Norfolk 
<S-  fK  A\  Co.,  34  W.  I  fl.  681,  12  S.E.  Rep. 
819. 

14.  Need  not  coustitute  the  sole 
cause. — Contributory  negligence  is  a  com- 
plete defense  to  the  action,  when  it  is  one 
of  two  or  more  concurring  efficient  causes, 
and  it  Is  not  necessary  that  it  should  be  the 
sole  proximate  cause.  North  Birmingham 
St.  R.  Co.  V.  r  hierwood,  89  Ala.  247,  7  So. 
Rep.  360.  Di  'is  V.  Button,  78  Cal.  247,  20 
Pac.  Rep.  545,  t8  Pac.  Rep.  133. 

When  contributory  negligence  is  relied 
on  as  a  defense  to  an  action  for  damages,  it 
is  not  essential  that  the  plaintiff  should 
have  been  the  cause  of  the  injury,  for  if  his 
negligence  contributed  proximately  to  an 
injury  which  he  could  have  avoided  by  the 
use  of  ordinary  care  or  diligence,  he  can- 
not recover.  Gothard  v.  Alabama  G.  S.  R. 
Co.,  67  Ala.  114.— Quoted  in  Woodward 
Iron  Co.  V.  Jones,  80  Ala.  123. 

A  party  cannot  recover  for  injuries  done 
him  when  his  own  want  of  care  and  pru- 
dence contributed  to  the  injury,  or  was  in 
whole  or  in  part  the  proximate  cause  thereof. 
spencer  v.  Illinois  C.  R.  Co.,  29  fojva  55. 

15.  Plaiiitifl'N  iiet^ligence  ns  re- 
mote cause.*— The  negligence  of  a  plain- 
tiff which  is  the  remote  cause  and  does  not 
contribute  to  the  injury,  is  no  bar  to  a  re- 
covery. Travis  v.  Carroltown,  4  5/77'.  Sup. 
Ct.  262.  7  A'.  J'.  Supp.  231.  Haley  v.  Earle, 
30  A^.  V.  ?o8.— Following  Carroll  v.  New 
York  &  N.  H.  R.  Co.,  i  Duer  (N.  Y.)  571. 
—Followed  in  Willis  v.  Long  Island  R. 
Co.,  34  N.  Y.  670. 

Negligence  of  a  plaintiff  at  the  time  of 
an  accident,  but  in  no  way  contributing 
thereto,  will  not  defeat  a  recovery.  Cum- 
mings  V.  A'ational  Furnace  Co.,  60  Wis.  603, 
18  A^.  W.  Rep.  742,  20  A'.  JF,  /V/.  665.— 
Distinguished  in  Muster  t^.  Chicago,  M. 
&  St.  P.  R.  Co,,  18  Am.  &  Eng.  R.  Cas.  113. 
61  Wis.  325. 

Where  the  negligent  act  precedes  that  of 
the  defendant  it  is  the  remote  cause,  and 
the  defendant  will  be  liable  if  the  injury 
could  have  been  avoided  by  the  exercise  of 
reiisonabic  care.  Farmer  v.  Wilmington 
6-  W.  R.  Co,,  20  Am.  &>  Eng.  R,  Gw.481, 


*  Where  contrilniiory  neRlJRcnce  has  remote 
coiinertion  with  injury,  ice  note,  a  Am.  &  Eno 
R.  Cas.  37. 
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88  N.  Car.  564.— Quoted  in  Smith  v. 
Riclimond  &  D.  R.  Co.,  34  Am.  &  Fng.  R. 
Cas.  557.  99  N.  Car.  241,  5  S.  E.  Rep.  896; 
Horner  v.  VV'illiams,  35  Am.  &  Eng.  R.  Cas. 
155,  100  N.  Car.  230,  5  S.  L.  Rep.  734. 

Or  if  tlie  injury  would  have  hajipened 
just  the  saTiie,  although  the  pi.iintilT  liad 
been  in  no  wise  negligent,  his  neghgencc 
will  not  prevent  his  recovery.  Carri'co  v. 
li'i'st  VirgiiiLi  C.  iS-  P.  K.  Co.,  52  Am.  6^ 
Kiii;.  R.  Cas.  393,  35  \V.  Va.  389,  14  5.  E. 
Kcp.  12.  — yuoiEU  IN  Overby  v.  Chesa- 
peake &  O.  R.  Co.,  37  W.  Va.  524. 

In  an  nciion  by  a  railroad  company 
against  its  lessee  of  a  side-track  to  recover 
damages  for  a  collision  of  one  of  its  mov- 
ing trains  with  cars  left  standing  on  the 
side-track,  if  the  complaint  alleges  that  the 
defenilant  was  lawfully  in  possession  of  the 
side-track  and  negligently  suflered  the  cars 
to  remain  standing  on  it  too  r.:>ar  to  the 
main  track,  wliereliy  the  collision  and  dam- 
age resulted,  it  shows  a  substantial  cause  of 
action,  although  it  may  not  negative  fault 
or  neglect  on  the  part  of  the  plainliiT;  and 
even  if  it  was  plaintiff's  right  and  duty,  a? 
to  third  persons,  to  have  removed  the  cars 
as  an  obstruction  on  the  track,  this  would 
not  relieve  the  defendant  of  liability  for  its 
negligence.  Montgomery  Gas-Liglit  Co.  v. 
Monfi^omery  &*  E.  A'.  Co.,  86  A/a.  372,  5  So. 
Ki'P.  735- 

A  plea  in  bar  of  such  action,  averring 
contributory  negligence  on  the  part  of  the 
plainlitT  (i)  in  backing  the  train  at  a  rate  of 
speed  faster  tlian  was  allowed  by  a  muni- 
cipal ordinance  ;  (2)  in  failing  to  make  pro- 
vision for  giving  necessary  signals  to  the 
engineer  of  the  train  ;  and  (3)  in  the  con- 
struction of  the  side-track  in  an  improper 
and  unskilful  manner,  "by  reason  of  all 
which  said  negligence  and  want  of  ordinary 
care  on  the  part  of  plaintiff  said  alleged 
injury  was  caused,  and  said  negligence  and 
want  (if  ordinary  care  of  plaintiff  pro.ximately 
contributofi  to  cause  said  injury" — presents 
n  substantial  defense.  Mopttgomery  Giis- 
1-iglit  Co.  V.  Montgomery  &*  E.  K.  Co.,  86 
A/a.  372,  5  .So,  /;•<•/.  735. 

Where  the  action  is  based  upon  the  neg- 
ligence of  defendant,  contributory  negli- 
gence cannot  defeat  a  recovery,  unless  it 
contributes  proximately  to  the  injury  sued 
for.  /''ernani/e.1  v.  Sacramento  City  A'.  Co., 
52  Ca/.  45,  20  Am.  Ay.  A'efi.  101. 

So  AM,  where  plaintiff  was  laying  a  gas- 
pipe  in  the  ditch  under  a  tiursc-cur  truck 


and  was  injured  by  the  car  horses  becoming 
frightened  and  fal!in>;  from  the  track  on 
him,  due  to  the  ne^^ii^ciice  of  the  driver  in 
approaching  the  ditch  at  loo  rapid  a  speed 
and  failing  to  hold  the  lines  so  as  to  have 
the  horses  in  control.  The  failure  of  plain- 
tiff to  leave  the  ditch  was  not  the  pro.xiniate 
cause  of  the  injury.  Fernandes  v.  Sacra- 
mento City  R.  Co.,  52  Ca/.  45,  20  Am.  Ry. 
Rep.  101. 

10.  Plaiiitift's  iio{;li{>:uncc  tlie  re- 
mote and  dcfViKlaiit'stlic  iii'oxiiiiato 
caiiKC. — If  the  negligence  of  a  railroad 
be  the  pro.xiinate  and  that  of  the  party 
injured  the  remote  cause  of  the  injury,  an 
action  is  maintainable,  notwithstanding  the 
party  injured  may  not  have  been  entirely 
without  fault.  Xortliern  C.  R.  Co.  v.  State, 
29  Md.  420.  South  &*  N.  A/a.  R.  Co.  v. 
Sii//ivan,  59  A/a.  272.  Ra/timore  iS-  O.  R. 
Co.  v.  Kean,  28  Am.  <S«»  Eng.  R.  Cas.  5S0, 
65  Md.  394,  5  ////.  Rep.  325.  Paeifie  R.  Co. 
V.  Houts,  12  Kan.  328.  A/ississ/ppi  C.  R. 
Co.  V.  Mason,  51  Miss.  234.  Rnr/iam  v. 
.S7.  Loit/s  «S-  /.M.  R.Co.,  56  Mo.  338.— 
Quoted  in  White  v.  Wabash  Western  R. 
Co.,  34  Mo.  A  pp.  57. — Meyers  V.  Chicago,  R. 
I.  &*  P.  R.  Co.,  59  Mo.  223,  8  Am.  Ry.  Rep. 
473.— Following  Karle  v.  Kansas  Citv.  St. 
J.  &  C.  B.  R.  Co.,  55  Mo.  476.-AV>(/;7  v. 
St.  Louis  Transfer  Co. ,  2  Mo.  A  pp.  36.  Mi/- 
ler  V.  St.  Louis  R.  Co.,  5  ,Uo.  App.  471. 
Frick  V.  St.  L.ouis,  K.  C.  St^  N.  R.  Co.,  5  Mo. 
App.  435  ;  affirmed  on  other  points  in  75 
Mo.  l\2.  A'eier  V.  Mis.wur.' Pac.  R.  Co.,  12 
Jt/o.  App.  25.  Neier  v.  Mis.iouri  Pac.  A'. 
Co.,  12  Mo.  App.  35.  Omaha  Horse  R.  Co. 
V.  Doo/itt/e,  7  \'et>.  481.— Q iiotim;  Cleve- 
land, C.  &  C.  R.  Co.  V.  Crawford,  24  Oliio 
St.  631. — A/an/y  v.  M'i/minglon  &•!!'.  A*. 
Co.,  74  A^.  Car.  655,  13  .////.  Ry.  Rep.  105. 
Ca/dwe//  V.  A/urphy,  1  Duer  (A'.  1'.)  233. 
J)oggctt  V.  Richmond  &•  D.  R.  Co.,  78  A'. 
Car.  305,  16  Am.  Ry.  Rep.  193.  Wa/ker  v. 
Reidsvi//e,  96  A^.  Car.  382,  2  S,  A.  Rep.  74. 
Kerwhacker  v.  C/ere/and,  C,  &^  C.  R.  Co.,  3 
Ohio  St.  172.  7>(W  V.  I'ermont  C.  R.Co., 
24  rt.  487.  Richmond  &^  D.  R.  Co.  v.  Mor- 
ris, 31  Gratt,  (  Va.)  200.  C/ark  v.  Richmond 
&*  1).  R.  Co.,  18  /////.  6-  Eng.  R.  Cas.  78,  78 
Va.  709,  49  Am.  Rep.  394.— REVIEWED  IN 
Norfolk  &  W.  R.  Co.T'.  Jackson,  85  Va.489, 
8  S.  E.  Rep.  370. 

When  the  negligence  of  the  defendant  is 
the  proximate  cause  of  the  injury,  but  that 
of  the  plaintiff  is  remote,  consisting  of 
some  act  or  omission  not  occurring  at  the 
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time  of  the  injury,  the  action  can  be  main- 
tained, although  the  phiintiff  is  himself  not 
without  fault.  Louisville,  C.  &'  L.  R.  Co.  v. 
Sullivan,  i6  Am.  &•  Eitg.  R.  Cas.  390,  81 
Ky.  624.— Quoting  Isbell  v.  New  York  & 
N.  H.  R.  Co.,  27  Conn.  393;  Johnson  v. 
Chicago,  K.  I.  &  1^  K.  Co.,  58  Iowa  348.— 
Ll.MlTKU  IN  Indianapolis,  P.  &  C.  R.  Co.  v. 
Pitzer,  25  Am.  &  Eng.  R.  Cas.  313,  109  Ind, 

179- 

Contributory  negligence  cannot  be  at- 
tributed to  the  plaintiff  merely  because  he 
was  nefrligenily  guilty  of  an  act  which  ex- 
posed liim  to  a  possible  danger  having  no 
relation  to  the  accident  which  actually  oc- 
curred. Harmon  v.  Washington  &»  G.  R. 
Co.,  7  Maclcey  (D.  C.)  255. 

17.  Itule  wlH're  tliore  arr  two  coii- 
ciirrciit  iiroxiiiiato  raiisvs  of  the  in- 
jury.*— Where  there  has  been  mutual  neg- 
ligence, that  of  each  party  being  the  prox- 
imate cause  of  the  injury,  there  can  be  no 
recovery.  Mtyer  v.  l.indcll  R.  Co.,  6  Mo. 
App.  27.  Sherman  v.  Western  Stage  Co.,  24 
hnva  5 1 5.     Troxv  v.  Vermont  C.  R,  Co.,  24  Vt. 

487.— AFI'ROVi-.IJ    ANP     ntSTIXGUISHED     IN 

Mutton?'.  Hudson  River  R.  Co,,  18  N.  Y. 248. 
Expi.AlNKD  IN  Scott  7'.  Third  Ave.  R.  Co., 
36  N.  Y.  S.  R.  838,  59  Hun  456,  13  N.  Y. 
Supp.  344.  QuoTKi)  IN  Cleveland,  C.  &  C. 
R.  Co.  V.  Terry,  8  Ohio  St.  570;  Richmond 
&  D.  R.  Co.  V.  Anderson,  31  Gratt.  (V'a.) 
812.  Revikwki)  in  Haley  .  Chicago  &  N. 
W.  R.  Co.,  21  Iowa  15. 

But  when  there  are  concurrent  causes  of 
an  injury,  each  of  which  contributes  thereto, 
the  fact  that  one  of  the  causes  might  have 
been  avoided  by  the  plaintiff,  or  that  with 
reference  to  it  be  might  have  been  guilty  of 
contributory  negligence,  will  not  exempt  the 
company  as  to  the  other  cause.  (.7ii//,  C.  &* 
S.  F.  R.  Co.  V.  Shearer,  I  7V.i-.  Ci<>.  App.  343, 
21  .v.  W.  Rep.  133. 

1 H.  Must  liavc  Immmi  tlio  n('(;li^<Mit'C 
of  tlii^  iii,|ni'«>(l  iMirt.v.+—'l"he  doctrine  of 
contributory  negligence  is  confined  to  the 
negligence  of  the  party  injured,  and  it  is 
such  negligcnc  e  only,  concurring  witli  the 
negligence  complained  of,  that  will  defeat 
the  right  of  action.  Pullman  I'alaee  Car 
Co.  V.  Laaek,  143  ///.  242,  32  A'.  A".  Reft.  285. 
I/nnn  v.  Michigan  C  R,  Co.,  41  /Im.  {*•  tuit,^. 
R.  Cas.  452,  78  Mich.  513,  7  A.  A'.  A.  500,  44 
N.  W,  Rep.  502.  J'aulmier  v.  Krie  R.  Co., 
34  N.J.  L.  151. 

•  See  hIho  iiHtf,  rt. 
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Or  of  some  person  for  whose  acts  he  is 
responsible.  Stetler  v.  Chicago  &*  N.  W.  R. 
Co.,  49  Wis.  609,  6  A'.  W.  Rep.  303. 

That  another  party  was  also  guilty  of  cul- 
pable neglect  is  not  a  defense  in  an  action 
against  a  party  by  whose  negligence  an  in- 
jury resulted.  Pacific  Exp.  Co.  v.  l.asker 
Real  Estate  Assoc,  ^i  7'ex.  Si,  16  .V.  W.Rcp. 
792. 

Defendant  company  ran  an  engine  over  a 
hose  of  a  (ire  engine  acnjss  tiie  trai:k  and 
cut  it  in  two,  thereby  preventing  tiie  lire- 
men  from  extinguishing  a  fire,  whereby 
plaintiff's  prijperty  was  consumed,  llelil, 
that  it  was  error  to  insii-uct  the  jury  that  if 
there  was  negligence  of  the  firemen  in  not 
using  pro[)er  means  to  warn  the  ai)proach- 
ing  train  of  the  fact  of  the  fire  and  its 
locality,  and  that  the  hose  was  acr(jss  the 
track,  and  that  if  such  negligence  concurred 
with  that  of  the  company  in  producing  the 
injury,  that  such  negligence  of  the  lirenien 
nnisi  be  deemed  the  negligence  of  plaintiff, 
and  therefore  a  bar  to  a  recovery.  Mott  v. 
Hudson  River  R.  Co.,  8  /n>s7c>.  (N.  ]'.)  345. — 
Applying  Colegrove  ta  New  York  &  H.  R. 
Co.,  6  Duer  (N.  Y.)  382.  20  N.  Y.  492. 

UK  Care  tleiiiaiKled  of  the  injured 
party,  }»:<'" <'i'n'I.V«  —  (")  R"^c  stated. — 
Thou.;h  ordinary  rare  as  a  legal  standard 
for  the  measure  of  diligence  is  invariable, 
yet,  as  the  conduct  of  a  prudent  man  varies 
with  the  degree  of  danger  attcnrling  the 
vocation  in  which  he  is  engaged,  and  he  is 
more  or  less  cautious  according  to  circum- 
stances, those  who  are  bound  to  conform 
their  conduct  to  his  must  graduate  it  in 
like  manner.  This  applies  both  to  one  ex- 
posed to  danger  and  to  others  not  so  ex- 
posed whose  ai:ts  or  omissions  affect  his 
safety.  Central  R.  &»  />'.  Co.  v.  Ryles,  84  Ga. 
420,  1 1  J»\  K.  Rep.  499. 

One  who  is  called  upon  to  exercise  care 
to  avoid  danger  from  the  acts  of  others 
may,  in  regulating  his  own  conduct,  have 
regaifl  to  the  probable  or  apprehended  con- 
duct of  such  other  per.sons,  aiul  to  the  pre- 
sumption that  they  will  act  with  reasonable 
caution  and  not  with  cnljjable  neglig-ncc. 
Loucis  V.  Chicago,  M.  &-  St.  /'.  R.  d .,  19 
//«/.  (S"*  Eng.  R.  Cas.  305,  31  Minn.  S2(),  18 
A'.  W.  AV/.651. 

The  test  of  contributory  negligence  or 
want  of  due  care  is  not  always  found  in  the 
failure  to  exercise  the  best  judgment  or 
use  the  wisest  precautions;  the  influences 
winch  ordinarily  govern  human  action  ure 


256 


CONTRIBUTORY  NEGLIGENCE,  10. 


b.!^ 


fi  '^ 


I 


'il 


to  be  considered,  and  what  would,  under 
some  circumstances,  be  a  want  of  reasona- 
ble care  may  not  be  such  under  others. 
Lent  V.  Neiv  York  C.  <S*  H.  A\  A".  Co.,  44 
A/n.  &'  Eni^.  /i'.  Cits.  373,  120  A'.  V.  467,  24 
A^.  E.  A'cp.Cs3.  31  A',  v.  S.  H.  538;  a^rvt- 
ing  22j.&'S.  317,  8  A'.  Y.  S.  R.  93.— Fol- 
lowing Bucher  v.  New  York  C.  &  H.  R. 
R.  Co.,  98  N.  Y.  128;  Mclntyre  v.  New 
York  C.  R.  Co.,  37  N.  Y.  287;  Lowery  v. 
Manhattan  R.  Co.,  99  N.  Y.  158 ;  Sherry  v. 
New  York  C.  &  H.  R.  R.  Co.,  104  N.  Y. 
652, 

A  person,  while  grossly  negligent  him- 
self, has  no  legal  right  to  count  on  due  dili- 
gence by  others,  but  is  bound  to  anticipate 
that  others,  as  he  has  done,  may  fail  in 
diligence,  and  must  guard,  not  only  against 
negligence  on  their  part  which  he  might 
discover  in  time  to  avoid  the  consequences, 
but  also  against  the  ordinary  danger  of 
there  being  negligence  which  he  might  not 
discover  until  too  late.  Central  li.  &^  B. 
Co.  V.  Smith,  34  Am.  6-  Eng.  R,  Cas.  i,  78 
Ga.  694,  3  S.  E.  Rep.  397. 

(2)  Ordinary  care.— T\\^  law  imposes  upon 
every  person  the  duty  to  use  ordinary  care 
for  his  own  protection  and  security  against 
accident.     Parvis  v.  Philadelphia,  W.   &• 

B.  R.  Co. ,  (Del.)  17  At  I.  Rep.  702.  Louisville 
&-  N.  R.  Co.  V.  Eves,  i  Ind.  App.  224,  27 
A'.  /:.  Rep.  580. 

The  use  of  slight  care  and  diligence  would 
not  be  sufficient.  Allender  v.  Chicago,  R.  I. 
&-  /'.  A'.  Co.,  37  fowa  264,  8  Am.  Ry.  Rep. 
115. 

But  the  exercise  of  ordinary  caution  by 
the  injured  party  to  avoid  the  danger  is  all 
that  the  law  requires  in  order  that  he  may 
be  protected  against  the  consequences  of 
having  contributory  negligence  imputed  to 
him.  Hays  v.  Gaintsvi/le  St.  R.  Co.,  34  Am. 
&•  Eng.  R.  Cas.  97,  70  Te.r.  602,  8  .S.  IV. 
kep,  491.    Key.vluxckcr  v.  Cleveland,  C.  &* 

C.  R.  Co.,  3  Ohio  .'■it.  172. 

(3) '«  Illinois.*— A  plaintiff  may  re- 
cover for  injuries  resulting  from  the  negli- 
gence of  the  defendant,  if  he  has  observed 
ordinary  care  for  his  personal  safety  and  to 
avoid  the  injury.  Chicago,  St.  L.  &>  P.  R. 
Co.  v.  Hutchinson,  32  Am.  &^  Eng,  R.  Cas. 
82.  120  ///,  587.  n  A'.  /••.  Rep.  855.  Chicago 
^  E.  /.  R.  Co.  V.  O'Connor.  119  ///.  586,"  9 
N.  E.  Rep.  263;  affirming  19  ///.  Ap/>.  591. 
Cleveland,  C,  C.  &•  St.  L.  R,  Co.  v.  Arhaugh, 
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47  ///.  App.  360.  Chicago,  S.  F.  &*  C.  R.  Co. 
V.  Bentz,  38  ///.  App.  485. 

In  Illinois,  in  order  to  recover  for  a  per- 
sonal injury  on  the  ground  of  mere  negli- 
gence of  the  defendant  as  distinguished 
from  a  wilful  tort  or  intentional  wrong,  the 
party  injured  must  be  in  the  exercise  of  or- 
dinary care.  Chicago,  B.  &*  Q.  R.  Co.  v. 
Flint,  22  ///.  App.  502. 

The  doctrine  of  comparative  negligence 
has  no  application  in  such  a  case,  and  where 
the  evidence  is  conflicting  great  accuracy 
in  the  instructions  is  required.  Chicago  &* 
W.  I.  R.  Co.  v.  White,  26  ///.  App.  586. 

(4)  More  than  ordinary  care. — When  a 
plaintifT  is  himself  in  the  wrong,  or  not  in 
the  exercise  of  a  legal  right,  or  was  at  the 
time  enjoying  a  privilege  granted  without 
compensation  or  benefit  to  the  party  grant- 
ing it  and  of  whose  carelessness  complaint 
is  made,  plaintiff  must  use  extraordinary 
care  before  he  can  properly  and  legiti- 
mately complain  of  the  negligence  of  an- 
other. So  held,  where  a  person  was  killed 
while  crossing  switches  at  a  point  where 
the  public  had  no  right  to  go.  Chicago  &* 
A.  R.  Co.  v.  McKenna,  14  ///.  App.  472. 

As  a  rule  a  person  is  only  required  to  use 
ordinary  care  to  prevent  injury  to  himself ; 
but  if  he  voluntarily  places  himself  in  a  po- 
sition of  great  peril,  then  he  is  bound  to 
exercise  care  in  accordance  with  the  condi- 
tions by  which  he  has  voluntarily  sur- 
rounded himself.  Chicago  &^  E.  /.  R.  Co. 
V.Roberts,  44  ///.  App.  179. — Following 
Chicago  &  A.  R.  Co.  v.  Gretzner,  46  111.  74. 

The  degree  of  care  which  a  plaintiff  is 
bound  to  exercise  depends  upon  the  rela- 
tive rights  or  position  of  the  parties.  As 
growing  out  of  these  relative  positions,  two 
classes  of  cases  arise  :  (i)  Where  both  par- 
ties are  equally  in  ;i  position  of  right,  which 
they  hold  independent  of  each  other,  plam- 
tiff  is  only  required  to  show  that  the  injury 
resulted  from  defendant's  negligence  anri 
that  he  exercised  due  care,  or  by  the  exer- 
cise of  such  care  the  injury  could  not  have 
been  avoided.  (2)  The  other  class  relates 
to  children  incapable  of  exercising  discre- 
tion, and  enables  them  to  recover,  though 
they  may  seemingly  be  trespassers  at  the 
time.  Aurora  Branch  R.  Co.  v.  Grimes,  13 
///.  585.  — Distinguishing  Bird  v.  Hol- 
brook,  4  Bing.  628,  1 J  E.  C.  L.  91  ;  Lynch  v. 
Nurdin,  i  Q.  B.  29,  41  E.  C.  L.  422.  Quot- 
ing Kennard  v.  Burton,  25  Me.  39.— Mod- 
ified in  Chicago  &  A.  R.  Co.  v.  Gretzner,  46 
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111.  74.  Quoted  in  Galena  &  C.  U.  R.  Co. 
V.  Jacobs,  20  111.  478 ;  Chicago,  B.  &  Q.  R. 
Co.  V.  Dougherty,  12  111.  App.  181. 

Greater  precaution  and  diligence  are  re- 
quired of  an  individual  who  has  knowledge 
of  the  danger  and  is  familiar  with  all  the 
surroundings  than  of  one  who  is  ignorant 
of  them.  Louisville  &*  N.  K.  Co.  v.  Eves,  i 
Inil.  App.  224,  27  N.  E.  Rep.  580.— QUOTING 
Indiana,  B.  &  W.  R.  Co.  v.  Greene,  106  Ind. 

279- 

20.  Must  use  care  expected  of 
prudent  person  under  like  circum- 
stances.—The  party  injured  must  have 
exercised  such  reasonable  care  to  avoid  the 
injury  as  a  prudent  person  would  have  exer- 
cised under  like  circumstances,  in  order  to 
authorize  a  recovery  for  damages  occa- 
sioned by  the  negligence  of  the  company. 
Dii/our  V.  Central  Pac.  R.  Co.,  67  Cal.  319, 
7  Pac.  Rep.  769.  Behrem  v.  Kansas  Pac.  R. 
Co.,  8  Am.  &*  Eitff.  R  Cas.  184,  5  Colo.  400. 
Kansas  Pac.  R.  Co.  v.  Twombly,  3  Colo.  125, 
21  Am.  Ry.  Rep.  447.  Nolan  v.  New  York. 
N.  H.  «&-  H.  R.  Co.,  25  Am.  <S-  Eng^.  R.  Cas. 
342,  53  Conn  461,  4  Ail.  Rep.  106.— Quot- 
ing Beers  v.  Housatonic  R.  Co.,  19  Conn. 
^66.—Parvis  v.  Philadelphia,  IV.  6-  B.  R. 
Co. ,  (Del.)  17  Ail.  Rep.  702.  Wallace  v.  tVil- 
mington  &•  N.  R.  Co.,  (Del.)  18  All.  Rep. 
818.  Wabash,  St.  L.  &*  P.  R.  Co.  v.  Hicl-s, 
13  ///.  App.  407.  Winslo7a  v.  Boston  <&*  A. 
R.  Co.,  II  A^.  V.  S.  R.  831.— Distinguish- 
ing Greany  v.  Long  Island  R.  Co.,  101  N. 
Y.  424 ;  Sherry  v.  New  York  C.  &  H.  R.  R. 
Co.,  104  N.  Y.  652,  5  N.  Y.  S.  R.  574— 
Houston  &•  T.  C.  R.  Co.  v.  Smith,  52  Te.x: 
178. — Applied  in  Artusy  v.  Missouri  Pac. 
R.  Co..  37  Am.  &  Eng.  R.  Cas.  288.  Ti  Tex. 
191,  II  S.  W.  Rep.  \7T.— Texas  &*  P.  R.  Co. 
V.  Best,  66  7>.t ,  1 16.  International  &*  G. 
N.  R.  Co.  V.  Garcia,  75  Te.v.  583,  13  5.  W. 
Re/>.  223.  Hazard  v.  Chicago,  B.  &*  Q.  R. 
Co.,  I  Biss.  ( U.  .S',)  503. 

The  plaintiff,  however,  is  not  required  to 
exercise  more  care  than  is  usual  under  sim- 
ilar circumstances  among  careful  persons  of 
the  class  to  which  he  belongs.  Diinmty  v. 
Wheeling  Sf*  E.  G.  R.  Co.,  27  W.  Va.  32. 
But  see!  I'ieart  v.  Chicigo,  R.  I.  <S-  /'.  A'. 
C'.).,  82  hnva  148.  47  A^.  "'■  AV/).  1017,  for 
circumstances  under  which  plaintiff  was 
not  allowed  to  recover,  even  thougii  he  had 
good  reasons  to  believe,  as  a  prudent  man, 
and  did  believe,  his  act  was  not  imprudent. 

The  care  required  of  the  plaintiff  is  that 
degree  of  care  which  may  reasonably  be 
3  D.  R.  D.— 17. 


expected  from  one  in  his  situation — i.e., 
reasonable  care  ;  and  if  this  degree  of  care 
be  exercised  by  him,  the  want  of  a  greater 
degree  will  not  preclude  him  from  a  recov- 
ery for  the  negligence  of  the  defendant. 
Beers  v.  Housatonic  R.  Co.,  19  Conn.  566. — 
Reviewing  Bridge  v.  Grand  Junction  R. 
Co.,  3  M.  «S  W.  244.— Quoted  in  Nolan  v. 
New  York,  N.  H.  &  H.  R.  Co..  25  Am.  & 
Eng.  R.  Cas.  342,  53  Conn.  461  ;  Moore  v. 
Central  R.  Co.,  24  N.J.  L.  268;  Central  R. 
Co.  V.  Moore,  24  N.  j.  L.  S24. 

Whether  a  plaintiff  was  negligent  or  not 
depended  upon  the  particular  facts  ad- 
mitted or  shown  by  the  evidence.  If  the 
facts  thus  established  constituted  negli- 
gence, then,  whether  they  exhibited  such 
conduct  as  an  ordinarily  prudent  man  might 
reasonably  be  expected  to  indulge  in  or  not, 
it  was  none  the  less  negligence.  Pennsyl- 
vania Co.  v.  Marion,  27  Am.  &^  Eng.  R. 
Cas.  132,  104  Ind.  239,  3  N.  E.  Rep.  874. 

21.  Failure  to  use  reasonable  and 
ordiiuiry  care.*— (i)  Rule  stated. — Neg- 
ligence of  the  plaintiff  bars  a  recovery  for 
personal  injuries  where,  by  the  exercise  of 
ordinary  care,  he  could  have  avoided  the  ac- 
cident. Kearney  v.  Lindell  R.  Co.,  15  Mo. 
App.  576.  Ohio  <S-  M.  R.  Co.  v.  Gullett,  15 
Ind.  487.  Allender  v.  Chicago,  R.  I.  6f  P. 
R.  Co.,  37  Io7t>a  264,  8  Am.  Ry.  Rep.  115. 
Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  37. 
Vicksburg  &•  M.  R.  Co.  v.  McGowan,  62 
Miss.  682.  Binucrs  v.  Union  Pac.  R.  Co.,  4 
Utah  215,  7  Pac.  Rep.  251.  Richmond  &» 
D.  R.  Co.  V.  Anderson,  31  Gratt.  (Va.)  812. 
— Quoting  Pennsylvania  R.  Co.  v.  Aspell, 
23  Pa.  St.  147.  Reviewing  Richmond  & 
D.  R.  Co,  V.  Morris,  31  Gratt.  (Va.)  200. 

And  notwithstanding  the  company  may 
have  been  guilty  of  negligence  contributing 
to  the  injury,  still,  if  plaintiff  could  by  the 
exercise  of  ordinary  care  and  reasonable 
prudence  have  avoided  the  injury,  he  can- 
not recover.  Chicago  &•  A.  R.  Co.  v. 
J,u-o/>s,  63  ///.  178,  ■;•  Am.  Ry.  Rep.  125. 
Louisville  &*  N.  R.  Co.  v.  Vniestra,  29  Am. 
&*  Eng.  R.  Cas.  297,  21  Ela.  700.  Wallace 
V.  Wilmington  &>  N.  R.  Co.,  (Del.)  18  Atl. 
Rep.  818.  Chattanooga,  R.  <S-  C.  R.  Co.  v. 
CliKi'dis,  90  G.i.  258,  17  S.  E.  Rip.  88. 
Western  &*  A.  R.  Co.  v.  Bloomingdale,  74 
Ga.  604.— Approving  Georgia  R.  &  B.  Co. 

*  Kind  and  degree  of  contributory  negligence 
whl'h  will  defeat  a  recovery,  see  very  full  note, 
55  Am.  Dkc.  007. 
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V.  Neely,  56  Ga.  540;  Lavier  7'.  Central  R. 
Co.,  71  Ga.  222.  Reviewing  Hi}>gins  ?'. 
Cherokee  R.  Co.,  73  Ga.  149;  C'ntral  R. 
Co.  T/.  Dixon,  42  Ga.  327  ;  Soutliwestern  R. 
Co.  TA  Jolinson,  60  Ga.  668  ;  Georgia  R.  Co. 
7'.  Thomas,  68  Ga.  744,— C/z/hj^c,  B.  ^^  Q. 
A\  Co.  V.  IVartier,  123  ///.  38,  14  A^  E.  Rvp. 
206;  iijfirming  "2.1  III.  Af>p.  462.  Toledo  &* 
W.  K.  Co.  V.  Goiiilant,  25  Iful.  185.  Junnsiy 
V.  Louisville,  C.  &>  L.  K.  Co.,  89  Ky.  99,  20 
S.  W.  Rep.  162.  Walker  v.  Rcidsville,  96 
A'.  CVi/-.  382,  2  .S".  E.  Rep.  74.  Turrentine  v. 
Richmond  &^  1).  R.  Co.,  23  ^/w/.  iS>»  ^'/jf.  A'. 
Cas.  460,  92  A^.  Ciir.  638.  Seymour  v.  CA/- 
r«;;'().  Ji.  &"  Q.  R.  Co.,  3  LVss.  \u.  S.)  43. 

If  it  can  be  shown  that  plaintiff,  by  his 
own  want  of  ordinary  care,  occasioned  the 
injury,  or  by  his  negligence  directly  con- 
tributed to  his  own    misfortune,    he    can 
maintain  no  claim  for  damages,  although 
the  company,  by  the  use  of  greater  dili- 
gence, might  have  prevented   the    injury. 
Baltimore  &*  O.  R.  Co.  v.  State,  29  Md.  252. 
In  California  the  rule  is  not  that  any  de- 
gree of  negligence,  however  slight,  which 
directly  concurs  in  producing  the   injury, 
will   prevent  a  recovery;  but  that   if  the 
negligence  of  the  plaintiff,  amounting  to  the 
absence  of  ordinary  care,  shall  contribute 
proximately  in  any  degree  to  the  injury,  the 
plaintiff  siiall  not  recover.    Strong  v.  SaC' 
r anient 0  <S»  /'.  /\'.  Co.,  61  Cat.  326.    Hearne 
V.  Southern  Pac.  R.  Co.,  50  Cal.  482.     Robin- 
son v.  Western  Pac.  R,  Co.,  48  Cal.  409. 

(2)  Illustrations. — If  the  plaintiff  had 
timely  notice  of  tlie  danger,  and  by  the 
exercise  of  ordinary  care  and  prudence 
could  have  avoided  the  injury,  there  can  be 
no  recovery,  though  the  speed  of  defend- 
ant's train  exceeded  the  limit  fixed  by  ordi- 
nance. Neier  v.  Missouri  Pac,  R.  Co.,  13 
Mo.  Apfi,  25.— Distinguished  in  Donohue 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  28  Am.  & 
Eng.  R.  Cas.  673,  91  Mo.  357. 

In  an  action  by  ptaintifT  for  damages  oc- 
casioned by  trains  of  cars— held,  that  if  by 
the  exercise  of  ordinary  skill  and  care  the 
plaintiff  could  have  avoided  the  injury,  or 
if  his  conduct  contributed  to  produce  it,  he 
cannot  recover.  Runvon  v.  Central  R.  Co., 
25  A'',  y.  L.  556.— Following  Moore  v. 
Central  R.  Co.,  24  N.  J.  L.  268.— Distin- 
OUISHRO  IN  Solen  v.  Virginia  &  T.  R.  Co., 
13  Nev.  106.  Followed  in  Telfcr  v. 
Northern  R.  Co.,  30  N.  J.  L.  188 ;  New  Jer- 
sey Exp.  Co.  7>.  Nichols,  33  N.  J.  L,  434. 
Quoted  in  Morris  &  E.  R.  Co.  v,  Huslan, 


33  N.  J.  L.  147 ;  Baltimore  &  O.  R.  Co.  v. 
Whitacre,  35  Ohio  St.  627. 

In  order  to  recover  for  personal  injuries 
received  by  being  struck  by  moving  car.s,  it 
must  appi-ar  that  the  company's  employes 
were  negligent ;  and  evidence  showing  that 
the  injured  party  was  also  negligent,  which 
contributed  directly  to  the  injury,  will  de- 
feat a  recovery.  The  degree  of  care  to  be 
exercised  by  either  party  is  ordinary  care 
and  prudence,  taking  into  consideration  all 
the  circumstances  of  the  case  and  the  perils 
to  be  encountered.  CL-i'eland,  C.  &•  C.  R. 
Co.  V.  Terry,  8  Ohio  St.  570.— Followed  in 
Pendleton  St.  R.  Co.  v.  Shires,  18  Ohio  St. 
255,  Quoted  in  Pendleton  St.  R.  Co.  v. 
Stallmann,  22  Ohio  St.  i. 

22.  Failure  to  use  cxtrnordiiinry 
care— Sllgrlit  iieKliifeiic'c.— If  the  negli- 
gence of  the  defendant  is  the  efficient  cause 
of  the  injury  he  is  liable  although  the  in- 
jured party  may  himself  have  been  in  some 
default  and  might  haveescapedinjury  by  the 
exercise  of  extraordinary  care.  Nashville 
<S>»  C.  R.  Co.  v.  Carroll,  6  Heisk.  ( Tenn.)  347, 
1 2  Am.  Ry.  Rep.  20.  Ramsey  v.  Louisville, 
C.  &*  L.  R.  Co.,  89  Ay.  99,  20  S.  11'.  Rep. 
162. 

Gross  negligence  is  not  classed  with  wil- 
fulness; and  when  wilfulness  is  not  charged 
there  can  be  no  recovery,  unless  it  appears 
that  plaintiff  was  without  fault.  Contribu- 
tory negligence,  however  slight,  will  defeat 
a  recovery.  Louisville,  N.  A.  &*  C.  R.  Co. 
V.  S/ianl-s,  19  Am.  &»  Eng.  R.  Cas.  28,  94 
Ind.  598. 

Slight  negligence  of  the  injured  party, 
directly  contributing  to  the  injury,  will  de- 
feat a  recovery.  Chamberlain  v.  Milwaukee 
&^2M.  R.  Co.,  7  ffVv.  425. 

But  while  a  slight  want  of  ordinary  care 
on  plaintiff's  part  will  defeat  such  an  action 
as  this,  it  will  not  be  defeated  by  "slight 
negligence  "  on  his  part,  that  phrase  prop- 
erly denoting  a  want  of  extraordinary  care. 
Ditberner  v.  Chicago,  M,  &*  St.  P.  R.  Co., 
47  If'is.  138,  2  A'.  IV.  Rep.  69. 

No  one  is  bound  to  ke^p  a  constant  look- 
out against  dangers  which  could  not  be  ex- 
pected to  exist,  so  long  as  ordinary  care  is 
used  by  those  whose  action  only  can  cause 
them.  Grand  Rapids  &•  /.  R.  Co.  v.  Mar- 
tin,  41  Mich.  667. 

23.  Failure  tu  line  Blight  cnre— 
GroMH  iieKlifrence.— Where  the  conduct, 
both  of  a  party  injured  and  of  the  railroad 
alleged  to  have  caused  the  injury,  clearly 
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indicates  an  absence  of  the  exercise  of  the 
most  ordinary  care,  the  latter  will  not  be 
held  liable  unless  the  acts  which  resulted 
in  tlie  injury  were  wilfully  and  deliberately 
done.  Hager  v.  Southern  Pac.  R.  Co.,  98 
C'd/.  309,  33  Pac.  Rep.  \  1 9. 

Where  the  circumstances  of  a  case  show 
that  it  belongs  to  that  class  of  cases  where 
the  injury  to  the  plaintiff  resulted  from  an 
act  of  recklessness  on  his  part  amounting 
to  folly  or  foolhardiiiess,  he  is  not  entitled 
to  recover.  Richmond  (S-  D.  R.  Co.  v. 
Picklcsiiner,  89  \'a.  389,  16  .S'.  li.  Rep.  245. 

24.  "Wlioii  i>lsiiiitift'  by  use  of  earc 
could  not  have  avoided  acoideiit.— 
Although  a  person  injured  by  a  railroad 
train  be  in  fault  to  some  jxtent,  yet  he  can 
recover  if  the  injury  could  not  have  been 
avoided  by  ordinary  care  on  his  part.  Rig- 
ler  v.  Charlotte,  C.  &>  A.  R.  Co.,  26  Am.  &» 
Eng.  R.  Cas.  386,  94  yV.  Car.  604.  Leiuis  v. 
Baltimore  d^  O.  A'.  Co.,  38  Md.  58S,  10  Am. 
Ry.  Rep.  521.  Omaha  Horse  R.  Co.  v.  Doo- 
little,7  AV/'. 481. — Following  Cleveland,  C. 
&  C.  R.  Co.  V.  Crawford.  24  Ohio  St.  631 ; 
Timmons  v.  Central  Ohio  R.  Co.,  6  Ohio 
St.  105. — Pennsylvania  R.  Co.  v.  Righier,  2 
Am.  &^  Eng.  R.  Cas.  220,  42  A'.  /.  Z.  180. 
Walker  v.  Reidsville,  96  A^.  Car.  382.  2  S. 
E.  Rep.  74.  Manly  v.  Wilmington  &•  IV. 
R.  Co.,  74  A^.  Car.  655.  13  Am.  Ry.  Rep.  105. 
Kerwhacker  v.  Clivelantt,  C.  &*  C.  R.  Co. ,  3 
Ohio  .St.  172.  Raltimore  &*  O.  R.  Co.  v. 
Whitacre,ilOhio  St.dzy.  Carricow.  West 
Virginia  C.  &•  P.  R.  Co.,  52  Am.  <S-  Eng. 
R.  Cas.  393,  35  W.  Va.  389,  14  S.  E.  Rep. 
12.  Holohan  v.  Washington  &*  G.  R.  Co., 
8  Mac  key  (D.  C.)  316. 

The  plaintiff,  in  an  action  for  damages 
resulting  from  a  casualty  caused  by  the  de- 
fendant, is  entitled  to  recover  if  he  could 
not  have  prevented  the  injury  by  the  exer- 
cise of  ordinary  care  and  diligence;  but  he 
cannot  recover  for  any  enhancement  of 
damages  cailsed  by  his  own  want  of  care. 
Wright  V.  Illinois  <5«»  A/.  Tel.  Co.,  20  fo^cui 
195, — Followed  in  Owens  v.  Baltimore  & 
O.  R.  Co.,  39  Am.  &  Eng.  R.  Cas.  276,  35 
Fed.  Rep.  715. 

2a.  Care  demanded  of  a^ed  or  in- 
Hrni  personM.*— A  young,  healthy,  vigor- 
ous man  may  assume  risks  which  would  be 
culpable  negligence  in  another  of  feeble 
health  or  protracted  age.  Doss  v.  Missouri, 
a:  &>  T.  R.  Co.,  59  Mo.  37,  8  Am.  Ry.  Rep. 


*  Akc  of  injured  person,  as  bearing  on  ques- 
tiui)  of,  see  EviUENCK,  27. 


462.— Quoted  in  Murphy  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  43  Mo.  App.  342. 

A  plaintiff  of  full  age,  and  consequent 
maturity  of  judgment,  will  be  presunied  to 
act  with  care  and  caution  proportioned  to 
the  emergency  and  the  necessity  for  their 
exercise;  one  of  less  age  and  experience 
might  act  very  ditleieiitly.  And  while  the 
capacity  oi  a  person  is  not  directly  the  sub- 
ject of  examination,  yet,  so  far  as  it  may  be 
presumed  or  inferred  from  age,  it  is  proper 
to  take  it  into  consideration.  Alffivrey  v. 
Central  City  R.  Co.,  GG  Barb.  (N.  Y.)  43; 
affirmed  in  51  N.  1'.  666,  mem. 

20.  Care  demanded  ot  blind  per- 
sons.— Where  a  complaint  for  a  personal 
injury  received  in  falling  into  an  excavation 
in  a  sidewalk  contains  an  averment  that 
plaintiff  was  without  fault  or  negligence, 
the  mere  fact  that  he  was  blind  is  not  con- 
clusive evidence  of  his  negligence  in  ven- 
turing on  the  sidewalk.  Salem  v.  Goller,  76 
Ind.  291. 

The  fact  that  intestate  was  almost  blind 
did  not  make  him  chargeable  with  contrib- 
utory negligence  in  attempting  to  travel 
without  an  attendant,  even  if  sight  would 
have  enabled  him  to  escape  injury,  since  his 
blindness  was  not  the  juridical  cause  of  his 
injury,  but  only  a  condition  that  made  it 
possible.  St.  Louis,  I.  M.  &*  S.  R.  Co.  v. 
Maddry,  58  Am.  &^  Eng.  R.  Cas.  327,  57 
Ark.  306,  2!  i'.  W.  Rep.  472. 

27. of  intoxicated  persons.*— 

A  man  intoxicated  is  not  required  to  exer- 
cise a  greater  degree  of  care  and  prudence 
than  a  sober  one  under  the  same  circum- 
stances. Chicago  &*  N.  W.  R.  Co.  v.  Drake, 
33  ///.  Af>p    114. 

It  does  not  excuse  an  individual  to  say 
that  he  was  drunk.  While  perhaps  he  may 
not  be  held  to  that  high  order  of  care 
which  is  expected  from  sober  persons,  still 
he  is  not  excused  from  diligence  and  care. 
Illinois  C.  R.  Co.  v.  Hutchinson,  47  ///.  408. 

Where  a  person,  while  intoxicated,  places 
himself,  in  the  dusk  of  evening,  on  a  rail- 
road track  in  a  city  street,  where  trains  are 
constantly  passing,  and  so  remains  until  he 
is  run  over  and  killed,  he  will  be  held  to 
have  been  guilty  of  such  gross  negligence 
that  no  recovery  can  he  had  against  the 
company,  unless  the  agents  of  the  company 
wilfully  caused  the  death,  or  were  guilty  of 
such  gross  negligence  as  amounted  in  law 

•See  also /w/,  28(3). 
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to  a  wilful  neglect  of  duty.  Illinois  C.  E. 
Co.  V.  Hutchinson,  47  ///.  408. 

28.  VarioiiH  applications  of  the 
rule— Gent'rally.*— n>  What  constitutes 
contributory  negligence. —  What  acts  or  con- 
duct amounts  to  contributory  negligence  is 
necessarily  governed  by  the  circumstances 
of  the  particular  case.  Taylor  v.  Missouri 
Pac.  A'.  Co.,  26  A/o.  App.  336.— Followed 
IN  Duncan  v.  VVyatt  i^irk  R.  Co.,  48  Mo. 
App.  659. — Crowley  v.  St.  Louis,  I.  M.  &^S. 
li.  Co.,  24  Mo.  App.  1 19.  Hobboldv.  Chicago 
Sugar  Refining  Co.,  44  ///.  App.  418.  Bald- 
win V.  St.  Louis,  K.  «S-  A'.  W.  R.  Co.,  1$ 
Am.  &■•  Eng.  R.  Cas.  166,  63  Iowa  210,  18 
N.  W.  t  '^p.  884.  Baltimore  &>  O.  R.  Co.  v. 
071'ings,  28  Am.  &*  Eng.  R.  Cas.  639,  65  Md. 
502,  4  Atl.  Rep.  899.  Gaynor  v.  Old  Colony 
&>  N.  R.  Co.,  100  Mass.  208. 

Ne<;ligence  is  not  absolute  or  intrinsic, 
but  always  relates  to  some  circumstance  of 
time,  place,  or  persons.  Jamison  v.  San 
Jost<  &*  S.  C.  R.  Co.,  3  Am.  &*  Eng.  R.  Cas. 
350,  55  Cal.  593. 

In  an  action  for  personal  injuries  the 
court  instructed  the  jury  that  there  is  a 
distinction  between  negligence  of  plaintiff 
himself — that  is,  acts  of  omission  or  com- 
mission on  his  part,  independent  of  the 
defendant's  negligence — and  the  conduct  of 
the  plaintitT  in  exposing  himself  to,  and 
failure  to  avoid,  the  known  risks  and  dan- 
gers of  the  defendant's  negligence,  without 
objection,  and  without  being  induced  by 
defendant  to  believe  that  its  negligence 
would  be  remedied  ;  that  the  former  was 
contributory  negligence,  the  latter  a  waiver 

*  Various  illustrations  of  what  is  and  what  is 
not  contributory  ncgliKcnce,  see  notes,  8  Am.  St. 
Rki'.  850;  M  lit.  66;  13  A/.  94, 

As  to  how  far  tujured  party  being  a  trespasser 
constitutes  contributory  negligence,  see  note,  55 
Am.  Dkc.  674 

AllKliiini;  from  trains,  sec  note,  53  Am.  &  Eng. 
R.  Cas.  289. 

Aligluing  from  trains  while  in  motion  on  ad- 
vice iif  conductor,  see  note,  56  Am.  Rki'.  843, 

AlJKlitiiig  from  and  txiarding  stationary  trains, 
see  note,  37  Am.  &  ENii,  R.  Cas.  86. 

FalliuK  asleep  on  the  track,  see  note,  15  Am. 
&  Enc.  R.  Cas.  478. 

(letting  on  or  off  moving  trains,  see  note,  37 
Am.  Rei'.  384. 

Mow  far  knowledge  of  or  reason  to  appre- 
hend danger  is  essential  to  contributory  negli- 
gence, see  note,  55  Am.  Dec.  67a. 

Mere  error  of  judgment  in  case  of  danger  not 
contributory  negligence,  sec  note,  6  L.  R.  A. 
i<)5. 

Placing  cattle  in  unfenced  field,  see  note,  15 
Am.  &  Enc.  R.  Cas.  540. 


to  hold  defendant  liable.  The  jury  found 
a  general  verdict  for  the  defendant,  and 
found  specially  that  defendant  was  guilty 
of  negligence  which  produced  the  injury, 
and  that  plaintifT  was  not  guilty  of  conti  ib- 
utory  negligence.  Held,  that  the  special 
findings  were  not  inconsistent  with  the  gen- 
eral verdict,  in  view  of  the  distinction  diawn 
in  the  charge  between  contributory  negli- 
gence and  a  waiver.  Golts  v.  IVinona  iS>» 
St.  P.  R.  Co.,  22  Minn.  55,  19  Am.  Ry.  Rep. 

359- 

The  reasonable  belief  of  a  party  that  he 
will  not  sustain  an  injury  in  doing  acts 
which,  but  for  such  belief,  would  be  negli- 
gent, does  not  exonerate  him  from  the 
charge  of  contributory  negligence.  Mul- 
downeyv.  Illinois  C.  R.  Co.,  36  lo^va  462. — 
Followed  in  Pieart  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  82  Iowa  148.  Not  followed  in 
Kitteringham  v.  Sioux  City  &  P.  R.  Co.,  18 
Am.  &  Eng.  R.  Cas.  14,  62  Iowa  285. 

(2)  What  does  not.  —  For  a  person  to  ex- 
ercise proper  care  in  avoiding  the  conse- 
quences of  his  own  or  another's  negligence, 
he  must  have  time  to  become  aware  of  tlie 
conduct  and  situation  of  the  latter.  North- 
ern C,  R.  Co.  V.  Slate,  31  Md.  357. 

The  law  will  not  hold  it  imprudent  in  one 
to  act  upon  the  presumption  that  another, 
in  his  conduct,  will  act  in  accordance  with 
the  rights  and  duties  of  both,  even  though 
such  other  has  once  conducted  himself  in  a 
contrary  manner.     Newson  v.  A'ew  i'orJt  C. 

R.    Co.,   29  A^.    }'.    383.  — DlSTINC.UISHKI)   IN 

Murphy  v.  New  York,  L.  E.  &  W.  R.  Co.,  42 
N.  Y.  S.  R.  580.  Followed  in  Feeney  v. 
Long  Island  R.  Co.,  39  Am.  &  Eng.  R.  Cas. 
639,  116  N.  Y.  375,  22  N.  E.  Rep.  402,  26  N. 
Y.  S.  R.  729,  5  L  R.  A.  544.  Quoted  in 
Kcnnayde  v.  Pacific  R.  Co.,  45  Mo.  255; 
Solen  V.  Virginia  &  T.  R.  Co.,  13  Nev.  106. 
Reviewed  in  Massoth  v.  Delaware  &  H. 
Canal  Co.,  64  N.  Y.  524. 

Where  a  company  has  constructed  its 
track  along  a  public  highway,  which  consti- 
tutes the  only  means  of  ingress  to  and  egress 
from  the  home  of  an  adjacent  landowner, 
and  has  left  excavations  and  embankments 
in  the  highway,  in  violation  of  its  statutory 
duty  to  restore  it  to  its  former  conditi(m, 
the  act  of  a  member  of  the  landowner's 
family  in  using  the  highway  under  such 
circumstances  does  not  of  itself  constitute 
such  contributory  negligence  as  will  defeat 
a  recovery  against  the  railroad  company  for 
an   injury.    Evansviile  &«•  T.  H.  R,  Co.  v. 
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Crist,  ii6  Ind.  446,  19  ^V.  E.  Rep.  310,  2  Z. 
K.  A.  450. 

Wliere  a  person,  awaiting  a  ferry-boat, 
staiuls  in  the  midst  of  a  crowd,  that  presses 
rapidly  toward  the  boat  when  the  gate  is 
o|)ened,  iind  pushes  him  over  onto  the 
driveway  for  teams,  wiiere  he  is  killed  by  a 
heavy  truck,  he  cannot  be  charged  with 
contributory  negligence  in  failing  to  wait 
until  the  other  persons  had  passed  onto  the 
boat,  where  tlicre  is  nothing  to  show  that 
he  did  anything  that  a  man  of  ordinary  pru- 
dence would  not  have  done,  though  he  had 
been  on  the  ijoat  before,  bui  without  any- 
thing to  show  that  he  knew  of  the  danger. 
Tonkins  v.  AVw  York  Ferry  Co.,  14  N.  Y.  S. 
R.  874;  affirmed  in  113  A''.  Y.  653,  mem.,  21 
iV.  E.  Rep.  414.  22  A^  Y.  S.  R.  998. 

In  an  action  for  damages  for  the  ciushing 
of  the  plaintiff's  foot  by  the  defendant's 
train — held,  upon  the  facts  stated  in  the 
0|)inion,  that  the  evidence  was  sufficient  to 
justify  a  finding  of  negligence  on  the  part 
of  the  employes  of  the  defendant;  and  held 
further,  that  the  case  does  not  show  such 
contributory  negligence  on  the  part  of  the 
plaintiff  as  should  preclude  a  recovery  by 
iiim.  Meeks  v.  Southern  Pac.  R.  Co.,  8  Am. 
<&*  Etig.  R.  Cas.  314,  56  Oil.  513,  38  Am.  Rep. 
67.— yuoTlNO  Needham  v.  San  Francisco 
&  S.  J.  K.  Co.,  37  Cal.  409;  Isbell  v.  New 
York  tSc  N.  H.  R.  Co.,  27  Conn.  404;  Kline 
V.  Central  Pac.  R.  Co.,  37  Cal.  400. 

It  is  negligence  for  a  stranger  to  attempt 
to  enter  a  car  in  a  runniiif  train,  esi)ecially 
at  a  point  not  in  near  pro.ximity  to  a  station 
or  de|)Ot,  and  when  all  the  surroundings  are 
plainly  seen,  and  are  forbidding  in  their 
character,  lilair  v.  Grand  Rapi/s  &•  /.  R. 
Co.,  24  .Im.  iS~»  En^.  R.  Cas.  430,  60  Mieh. 
I. '4,  26  .V.  H\  Rep.  855. 

(3)  Intoxicition,  tohen  luirs  recovery.* — 
If  a  plaintilT  voluntarily  becomes  drunk, 
and  in  that  contlition  places  himself  on  a 
railroad  track,  where  he  is  injured,  he  can- 
nf)i  recover  under  Ga.  Code,  §  2972,  whether 
the  company  was  negligent  or  not.  South' 
7c>es/ern  R.  Co.  v.  //iinkerson,  61  Ci(t.  114. 

A  person  who  voluntarily  uses  intoxicat- 


*  Sex  also  an(r,  27. 

Intoxicaiicin  as  contributory  neKliRcnre,  see 
notes,  21  Am.  &  Enc.  K.  Cas  341^;  ly  At.  325; 
25  Am.  Sr.  Rkp.  31). 

Intoxicuted  persim  driving  along  railroad  is 
guilty  of  contributory  negligence,  see  4a  Am.  & 
Enu.  R.  Cas.  191,  iM.[/>-. 


ing  drinks  until  he  has  become  helpless,  or 
his  powers  so  far  impaired  that  he  is  unable 
to  exert  the  necessary  effort  to  avoid  dan- 
ger, is  guilty  of  negligence  when  he  places 
himself  in  a  position  of  danger.  Chicago 
City  R.  Co.  V.  Leivis,  5  ///.  App.  242. — 
OuoriNG  Illinois  C.   R.  Co.  v.  Cragin,  71 

III.  177. 

Intoxication  of  a  plaintitT  to  a  degree  ren- 
dering him  incapable  of  taking  proper  care 
of  hiir.self,  or  of  avoiding  the  injuries  of 
which  he  complains,  is  contributory  neg- 
ligence and  defeats  a  recovery.  Illinois  C. 
R.  Co.  v.  Cragin,  71  ///.  177.— QUOTED  IN 
Chicago  City  R.  Co.  v.  Lewis,  5  111.  App. 
242. 

Contributory  negligence  caused  by  the 
inebriation  of  the  party  injured  will  ex- 
onerate the  party  inflicting  the  injury  from 
responsibility,  if  there  is  no  fault  on  his 
part.  Weeks  v.  New  Orleans  &•  C  R.  Co., 
32  La.  Ann.  615. 

One  standing  in  a  state  of  intoxication 
on  a  railroad  track  at  the  usual  time  of  run- 
ning of  the  train,  and  in  a  position  of  ex- 
posure, is  guilty  of  negligence.  IVhalen  v. 
.SV.  Louis,  A'.  C.  &>  N.  R.  Co.,  60  Mo.  323,  9 
Am.  Ry.  Rep.  224. 

A  man  cannot  voluntarily  place  himself 
in  an  intoxicated  condition,  whereby  he 
loses  the  control  of  his  brain  and  muscles, 
and  thereby  contributes  to  an  injury  to  him- 
self, and  then  require  of  one  ignorant  of  his 
condition  responsibility  therefor.  Strandv. 
Chicago  &^  I!'.  M.  R.  Co.,  31  Am.  &*  Eng. 
R.  Cas.  54,  67  Mich.  380,  1 1  West.  Rep.  538, 
34  .V.  W.  Rep.  712. 

One  who,  while  helpless  from  drunken- 
ness, is  run  over  and  injured  by  a  passing 
railway  train,  is  guilty  of  contributory  neg- 
ligence, which  constitutes  a  bar  to  his  ac- 
tion for  damages,  unless  his  injuries  were 
wantonly  or  wilfully  inflicted.  Houston  &* 
T.  C.  R.  Co.  v.  Sympkins,  6  Am.  &^  Eng.  R. 
Gts.  II,  54  Tex.  615. 

One  cannot  by  intoxication  volimtarily 
incapacitate  himself  from  ability  to  exercise 
ordinary  care  for  his  own  self-protertion 
and  then  set  up  such  inability  as  an  excuse 
for  his  failure  to  use  care  ;  and  if  the  intoxi- 
cation ( iiiitribnted  to  the  injury  as  a  prox- 
imate cause  thereof,  it  is  a  complete  bar  to 
any  action  for  damages  sustained  in  con- 
sequence of  it.  Eisher  v.  H'est  Virginia  &^ 
P.  R.  Co..  (  W.  Va.)  58  Am.  6-  Eng.  R.  Cas. 
337,  19  S.  E.  Rep.  S78. 
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(4)  ant/  when  not.* — Intoxication   is 

not  a  defense  fifr  si\  but  it  is  evidence  of 
contributory  negligence  on  the  part  of  tiie 
intoxicated  person.  It  is  only  a  complete 
defense  when  it  contributes  to  brin";  about 
the  injury.  Lynch  v.  Mayor,  etc.,  0/  A\  V., 
47  J  fun  [n.  Y.)  524,  15  A'.   Y.  S.  A'.  103. 

Diu;ikcnness  is  not  a  defense  by  way  of 
contributory  negligence,  unless  it  was  tiic 
proximate  c;iuse  of  the  death  of  the  de- 
ceased. If  the  |)erson  injured  got  drunk 
under  such  circumstances  tiiat  any  reason- 
ably prudent  man  could  foresee  that  he  was 
putting  himself  in  such  a  condition  that 
that  which  resulted  might  probably  hap- 
pen, then  his  drunkenness  would  be  a  de- 
fense. Davis  V.  Oregon  &*  C.  A*.  Co.,  8 
Orei^'-.  172. 

21>.  I>nt.v  to  ivatcli  for  dnnpfers.— 
Where  the  facts  show  that  if  plaintiff  had 
looked  he  would  have  seen  an  approaching 
train,  and  that  he  had  faculties  to  under- 
stand the  danger,  he  is  charged  with  the 
knowledge  of  such  danger,  and  is  bound  to 
act  upon  that  knowledge  as  a  prudent  and 
cautious  man  would  under  the  same  circum- 
stances; and  his  failure  to  so  act  is  negli- 
gence and  will  defeat  a  recovery,  notwith- 
standing the  negligence  of  the  defendant. 
Glascock  V.  Central  Pac.  A\  Co.,  73  Cal.  137, 
14  /'ac.  Kep.  518. 

The  plaintiff  need  only  use  ordinary  care, 
and  is  not  required  to  keep  a  constant  look- 
out for  dangers  and  perils.  Grand  Rapids 
&*  I.  R.  Co.  V.  Martin,  41  Mich.  667. 

Contributory  negligence  is  not  imputable 
to  a  person  for  failing  to  look  out  for  a 
danger,  when,  under  the  surrounding  cir- 
cumstances, the  person  sought  to  be  charged 
with  it  had  no  reason  to  suspect  that  dan- 
ger was  to  be  apprehended.  Langan  v.  St. 
I.ouia,  I.  M.  &*  S.  R.  Co.,  3  Am.  &•  Eng.  R. 
Cas.  355,  72  Mo.  392  ;  reversing  5  Mo.  App. 
311.— Distinguishing  Maherz*.  Atlantic  & 
P.  R.  Co.,  64  Mo.  267. 

30.  Failure  to  look  ami  llHtoii  for 
approat'li    of  locoiiiotivcf  —  Piaintiflf 

*  Liability  for  killing  or  injuring  intoxicated 
persons  on  track,  see  37  Am.  &  Eno.  R.  Cas. 
312,  ahilr. 

\  Contributory  negligence  of  traveler  in 
crossing  track,  see  notes,  3  L.  R.  A.  595;  11 
Id.  388;  45  Am.  &  Eno.  R.  Cas.  184  ;  49  Id. 
385;  35  Id.  3<J3.  ahstr.;  55  Id.  293,  abstr. 

Duty  of  travelers  to  stop,  look,  and  listen,  see 
notes,  45  Am.  &  Eng.  R.  Cas.  196;  35  Id.  325; 
90  Am.  Drc.  780;  51  Am.  Rki<.  360;  8  Am.  St. 
Rep.  813;  7  L.  R.  A.  318;  9  Id.   i6a;  43  Am. 


stood  a  few  inches  outside  of  a  railroad 
track  on  a  wharf,  with  knowledge  of  its  ex- 
istence, and  was  so  absorbed  in  attempting 
to  push  a  boat  ofT  that  he  did  not  see  an 
approaching  train  until  he  was  struck, 
though  in  plain  view.  Held,  that  his  own 
contributory  negligence  would  defeat  a  re- 
covery, notwithstanding  the  defendant's 
negligence.  Trousclair  v.  Pacific  Coast 
Steamship  Co.,  39  Am.  iS^*  Eng.  R.  Cas.  393, 
80  Cal.  521,  22  Pac.  Rep.  258.  — Following 
Glascock  V.  Central    Pac.  K.  Co.,  73  Cal. 

»37. 

A  person  who  is  rightfully  on  the  track  or 
siding  is  bound  to  use  ordinary  care  and 
diligence  for  his  own  protection  and  to 
preserve  himself  from  injury  by  the  move- 
ment of  engines  or  cars,  and  though  injured 
by  them  through  negligence  on  the  part  of 
the  servants  of  the  company  having  the 
management  of  them,  yet,  if  he  has  by  his 
own  negligence  contributed  in  any  degree 
to  the  happening  of  the  injury  to  him,  he 
cannot  recover  any  damages  for  it.  Patter- 
son V.  Philadelphia,  IV.  &•  />'.  R.  Co.,  4 
Houst.  {Del.)  103,  7  Am.  Ry.  Rep.  207. 

A  person  is  guilty  of  contributory  negli- 
gence who  steps  off  one  track  to  allow  a 
train  to  pass  and  walks  on  another,  with  a 
space  of  13  feet  between  the  two  triicks. 
and  is  struck  by  a  switch-engine  which  he 
saw  at  a  distance  of  150  yards  before  he 
stepped  onto  the  second  track,  but  did 
not  again  look  back  to  see  how  near  it  was 
to  him.  Illinois  C.  R.  Co.  v.  Did;  (Ay.)  15 
S.  W.  Rep.  665. 

A  woman  in  the  possession  of  her  faculties 
cannot  be  said  to  have  exercised  due  care 
who  goes  upon  the  track,  in  the  night-time, 
in  front  of  a  moving  train,  where  it  appears 
that  the  usual  signals  were  given  and  the 
headlight  shone   brightly,  and   when   first 


&  Eng.  R.  Cas.  152,  ahstr.;  41  Id.  533,  <i*j/r./ 
37  Id.  508,  abstr.;  35  /(/.  377,  abstr. 

Failure  to  stop  and  look  for  trains  at  a  cross- 
ing is  contributory  negligence,  see  note,  23  Am. 
&  Eng.  R.  Cas.  261. 

Applicatir)n  of  rule  .-cquiring  persons  to  stop, 
look,  and  listen,  sec  49  Am.  &  Eng.  R.  Cas.  443, 
abstr. 

Approaching  crossing  with  head  muffled  or 
with  umbrella,  see  note,  19  Am.  &  Eng.  R.  Cas. 

33a- 

Approaching  track  where  view  is  obstructed, 
see  32  Am.  &  Eng.  R,  Cas   156,  abstr. 

Only  watching  one  of  two  engines,  see  4t 
Am.  &  Eng.  R.  Cas.  190,  abstr. 

Injury  at  crossing  to  one  familiar  with  it,  see 
33  Am.  &  Eng.  R.  Cas.  5P1,  abstr. 
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seen  from  the  train  she  was  standing  erect 
between  tlie  rails  of  the  track  on  which  the 
train  was  approaciiinj;;  and  there  can  be  no 
recovery  for  her  death,  it  appearinj;  tliat 
she  had  often  been  at  the  place  before, 
thouyli  in  the  daytime.  Maori:  v.  />'os/ofi&^ 
A.  A'.  Co.,  1 59  Muss.  399.  34  A'.  E.  Rep.  366. 

It  is  no  excuse  for  a  plaintiff  thai  he  was 
absent-minded  and  did  not  look  to  see  or 
stop  to  hear  the  cars.  Lake  Shore  &•  M. 
a.  A'.  Co.  V.  Miller,  25  Mieh.  274. 

Plaintiff  is  not  entitled  to  recover  where 
it  api)ears  from  her  own  testimony  that  she 
was  not  injured  on  the  track,  but  just  as 
she  was  about  to  step  upon  it,  and  that  she 
walked  directly  up  aj;ainst  am<jving  locomo- 
tive, which  she  must  have  seen  or  he.ird  had 
she  stopped,  looked,  and  listened,  llauser  v. 
Central  K.  Co.,  147  l\i.  St.  440,  23  .,•///.  Kep. 
766. 

It  is  in  vain  for  a  man  to  say  that  he 
looked  and  listened  if,  in  despite  of  wliat 
his  eyes  and  cars  must  have  told  him,  he 
walked  directly  in  front  of  a  nKJvinj;  loco- 
motive, and  the  injury  lie  received  was  at- 
tributable solely  to  his  own  gross  cartiess- 
ness.  Carroll  v.  PcuHsylvania  R.  Co.,  2 
Penny  p.  {Pa.)  159. 

A  statutory  duty  to  ring  a  bell  or  sound  a 
whistle  on  approaching  stations  docs  not 
relieve  a  person  on  the  track  from  using  his 
senses  to  ascertain  the  approach  of  trains  ; 
and  if  such  person  knows  that  a  train  is 
approaching,  a  failure  to  give  such  signals 
is  immaterial.  McDonald  v.  International 
&-  G.  N.  R.  Co.,  (Tex.)  22  5.  IV.  Rep.  939. 

The  mere  fact  that  plaintiff,  while  on  the 
platform,  did  not  look  behind  him  for  an 
appnjaching  train  cannot  be  held  evidence 
ol  contributory  negligence.  Langan  v.  St. 
Louis,  I.  M.  &•  S.  R.  Co.,  3  Am.  &*  Kut;.  R. 
Cas.  355,  72  Mo.  392  ;  reversing  5  Afo.  App. 
3". 

One  is  not  necessarily  guilty  of  contribu- 
tory negligence  because  he  might  have  per- 
ceived the  danger.  Baldwin  v.  St.  Louis, 
A'.  .S-  N.  W.  R.  Co.,  1 5  Am.  &-  J-Jn,^.  R.  fas. 
166.  63/o7va  210,  18  A'.  IV.  Rep.  884.- Dis- 
TiNOUisHKU  IN  CoUins  7'.  Burlington,  C.  R. 
&  N.  R.  Co.,  83  Iowa  346. 

Plaintiff  had  been  riding  on  a  locomotive 
and  left  it  at  a  point  where  the  track  on 
which  it  was  moving  ran  parallel  with  de- 
fendant's track  and  only  a  few  feet  distant, 
and  where  an  approaching  train  could  be 
seen  two  miles  distant.  He  was  familiar 
with   the  surroundings,  and   left  the  cab 


backwards  and  was  struck  by  a  train  imme- 
diately on  stepping  on  defendant's  track. 
He  testified  that  before  leaving  the  cab  he 
looked  in  both  directions  and  saw  no  train, 
but  did  not  look  after  reaching  the  ground. 
J/eld,  tiiat  a  nonsuit  on  liie  grounil  of  con- 
tributory negligence  was  properly  allowed. 
Smith  V.  iVVif  York  C.  &^  //.  A'.  R.  Co.,  44 
A'.  ]'.  S.  R.  55,  17  A'.  )'.  Supp.  400;  a/- 
firined  in  137  A'.  )'.  562,  33  A'.  E.  Rep.  33S. 
—  Kevikwing  Nash  v.  New  V'ork  C.&  H. 
R.  R.  Co.,  125  N.  Y.  715,  26  N.  E.  Rep.  266. 

:n.  Failure  t»  {>:iianl  apiiiist 
known  danjjiT.* — When  a  person  knows 
that  he  is  approaching  a  place  of  danger,  and 
yet  takes  n<j  precaution  whatever  to  avoid 
it  until  it  is  too  late,  he  cannot  e;>ca[)c  the 
charge  of  contributory  negligence.  Nash  v. 
.Ww  York  C.  *S«  //.  R.  R.  Co.,  125  A'.  Y.  715, 
mem.,  34  A'.  Y.  S.  R.  788,  3  Silv.  App.  315; 
reversing  51  I  fun  594,  22  X.  Y.  S.  A'.  106,  4 
.V.  ]'.  Supp.  525.— Rkviewed  in  Smith  v. 
New  York  C.  &  H.  R.  R.  Co.,  17  N.  Y. 
Supp.  400. 

A  failure,  under  ordinary  circumstances, 
to  make  diligent  use  of  the  available  mearis 
at  one's  command  to  avoid  a  known  and 
apprehended  danger,  where  it  is  apparent 
that  such  danger  might  have  been  avoided 
if  such  means  had  been  so  used,  is  to  be 
regarded  as  concurring  negligence,  and  so 
declared  by  the  court.  /}ro!vn  v.  Milwau- 
kee <5-  St.  P.  R.  Co.,  22  Minn.  165,  19  Am. 
Ay.  Rep.  298. 

The  law  requires  a  person,  when  ap- 
proaching a  known  place  of  danger,  or 
when  placed  in  a  dangerous  position,  to 
exercise  such  care  and  circumspection  for 
his  safety  us  an  ordinarily  prudent  and  cau- 
tious man  would  observe  under  the  circum- 
stances surrounding  him.  But  the  degree 
of  care  required  cannot  be  formulated  into 
a  particular  rule  of  conduct,  for  the  reason 
that  the  conduct  of  ordinarily  cautious  and 
prudent  men  will  vary  as  the  circumstances 
presented  maybe  varied.  Chicago,  St.  L.  &* 
P.  R.  Co.  V.  Hutchinson,  32  Am.  &^  Eng,  R. 
Cas.  82,  1:0  ///.  587,  II  A'.  E.  Rep.  855.— 
Followed  in  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Clough,  134  III.  586. 

Where  danger  is  not  actually  known,  nor 
apparent  to  ordi,nary  observation,  nor  rea- 
sonably to  be  apprehended,  proof  of  positive 
or  special  care  to  avoid  it  is  not  required — 

*  Falling  to  heed  warnings  and  signals,  see 
41  Am.  Si  E.No.  R.  Cas.  S34i  ai*lr> 
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the  absence  of  positive  negligence  may  suf- 
fice ;  but  where  it  is,  such  prorif  ought  to 
be  made  to  warnint  a  rccmciy.  Chicago, 
B.  &*  Q.  A'.  Co.  V.  0/son,  i  -:  ///.  A/>/>.  245. 

Negligence  of  a  plaintilT  which  will  de- 
feat a  recovery  is  when,  in  the  presence  of  a 
seen  danger,  he  omits  to  do  wiiat  prudence 
requires  10  be  done  under  the  circumstances 
for  his  ijroteciioi),  or  does  some  act  incon- 
sistent therewith  ;  but  where  the  danger  is 
not  seen  but  anticipated  merely,  or  de- 
pending on  future  events,  lie  is  not  bound 
to  guard  against  it  by  refraining  from  his 
usual  course  of  business.  Snyder  v.  Pitts- 
burgh, C.  &*  St.  L.  R.  Co.,  1 1  IV.  I 'a.  14,  i? 
Aw.  Ky.  Rep.  1 54. 

32.  Voliiiitarj- UMHiiiiiptiuii  of  a  po- 
sition of  <Iaii{;«r,  {^I'livrally.— (I)  AW<? 
stated. — If  a  man  voluntarily  and  unneces- 
sarily puts  himself  into  a  dangerous  posi- 
tion, where  there  are  other  positions  that 
he  may  take,  in  connection  with  the  dis- 
charge of  his  duty,  that  are  safe,  he  Cimnot 
recover  damages  for  that  injury  to  which  he 
has  contributed  by  his  own  negligence. 
Cunninghatn  v.  Chicago,  At.  &•  St.  /'.  R. 
Co.,  12  Am.  (fr*  Eng.  R.  Cas.  217,  5  McCrary 
(U.  S.)  465,  17  Fed.  Rep.  882.— Quoted  in 
Darracott  v.  Chesapeake  &  O.  R.  Co.,  31 
Am.  &  Eng.  R.  Cas.  157,  83  Va.  288. 

If  a  person,  having  voluntarily  and 
wrongfully  placed  himself  in  a  dangerous 
position,  thereby  assuming  its  risks,  fails 
to  use  the  proper  means  to  discover  the 
peril,  or,  on  discovering  it.  fails  to  make  ex- 
ertions to  extricate  himself,  the  concurrence 
of  such  acts  and  omissions  makes  a  case  of 
contributory  negligence  which  operates  as 
a  constructive  estoppel  to  a  recovery,  un- 
less it  is  overcome  by  the  defendant's  dis- 
regard, not  of  particular  duty  to  the  plain- 
tiff, but  of  tiie  general  duty  not  to  inflict 
wanton  or  reckless  or  intentional  injury  on 
another.  Frazer  v.  South  &•  A',  ^lla.  R. 
Co.,  28  Am.  &•  Eng.  R.  Cas.  565,  81  A/a. 
185.  I  So.  Rep.  85.— LiMlTiNC.  South  &  N. 
Ala.  R.  Co.  V.  Sulli\iin,  59  Ala.  272.  Rk- 
viKWiNt;  Cook  7/.  Ccntnil  R.  &  H.  Co.,  67 
Ala.  533.— QuoTKi)  IN  Schilling  7'.  Chicago, 
M.  &  St.  P.  R.  Co.,  34  Am.  &  Eng.  R.  Cas. 
60,  71  Wis.  255. 

When  a  person  negligently  and  without 
excuse  places  himself  in  a  position  of  known 
danger,  and  thereby  suffers  an  injury  at  the 
hands  of  another,  to  the  jiroduction  of 
which  he  has  directly  rontributed,  he  cnn- 
not   recover  damages   for  tlie    injury   sus- 


tained. Jackson  v.  Crilly,  16  Colo.  103,  26 
Pac.  Rep.  331.  Chicago  &•  A.  R.  Co.  v. 
Murphy,  17  ///,  App.  444.  Robinson  v.  Man- 
hattan R.  Co.,  5  Misc.  209,  25  A'.  Y.  itupp. 
91,  54  A'.  V.  S.  R.  792.  — Foi.LowiNc;  Fitz- 
gerald V.  Connecticut  River  Paper  Co.,  155 
Mass.  155,  31  Am.  St.  Rep.  537. 

(2)  Illustrations. — A  parly  may  voluntarily 
and  without  actual  necessity  expose  him- 
self to  danger  and  still  not  be  cliargeable 
with  contributory  negligence,  as  in  tliis 
case  plaintiff,  who  was  an  employe,  may 
have  gone  to  a  dangerous  portion  of  the 
car  of  his  own  will,  and  without  any  actual 
necessity  therefor,  and  still  may  have  been 
in  the  discharge  of  his  duties.  Jeffrey  v. 
Keokuk  &•  D.  M.  R.  Co.,  5  Ant.  <S-  Eng.  R. 
Cas.  568,  56  /own  546,  9  A^.  H'.  Rep.  884. 

Plaintiff  was  chargeable  with  neg''<^cnce 
contributing  to  his  injury,  he  having  been 
injured  while  standing  in  the  hold  of  a  ves- 
sel under  an  open  hatchway,  through  which 
freight  was  being  lowered  into  the  liold, 
after  having  been  warned  by  an  officer  of 
the  vessel  against  standing  in  such  a  ])osi- 
tion.  McCarthy  v.  Lehigh  Valley  Transp. 
Co.,  48  Minn.  533.  51  A'.  IV.  Rep.  480. 

A  person  who,  in  passing  from  the  ferry- 
boat to  the  dock,  puts  himself  in  so  dense  a 
crowd  that  he  cannot  see  his  footmg,  and 
in  that  situation  gets  his  foot  crushed  be- 
tween the  boat  and  the  dock,  has  no  cause 
of  action  against  the  ferry  company,  as  his 
own  negligence  has  been  contributory  to 
the  injury.  Dwyer  v.  Neu>  York,  L.  E.  &* 
\V.  R.  Co.,in  N.J.L.^. 

33.  As8iiiiiiii{;  (lan{irc^r  in  tlio  at- 
tempt to  rt'M«'uc  aiiotIi«r.»— Where  a 
nidther  is  injured  while  attempting  to 
resciii-  her  infant  child  from  the  danger  of 
an  approaching  train,  the  company  is  lial)le 
if  it  was  guilty  of  negligence  with  respect 
to  the  child  before  the  mother  attempted 
the  rescue,  or  with  reF[)ect  to  the  mother  or 
child  after  the  attempt  to  save  the  child 
began  ;  and  this  is  the  case  although  the 
parents  of  the  child  may  have  been  guilty 
of  contributory  negligence  in  permitting  it 
to  go  on  the  track.  Donahue  v.  Wabash, 
St.  L.  &•  P.  R.  Co.,  83  Mo.  560,  53  Am.  Rep. 

594. 

It  is  not  contributory  negligence  per  se  to 
voluntarily  risk  one's  life  in  attempting  to 

*  Whether  act  dcine  in  dischntKe  of  legal  duty, 
to  save  life.  <>.-  ihe  like,  is  contributory  negli- 
gence, see  notes,  55  Am.  Dkc.  675;  48  Am.  & 
Eno.  R   Cas.  423. 
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rescue  another  from  impending  danger. 
Pennsylvania  Co.  v.  Langemiorf,  49  Am.  &* 
Jinjr.  A\  Cas.  317,  48  Ohio  St.  316.  28  X.  E. 
Kip.  172.  Eckert  v.  Long  Island  K.  Co.,  57 
liiirb.  {N.  Y.)  555 ;  affirmed  in  43  A'.  Y. 
502. 

While  one  who  rashly  and  unnecessarily 
exposes  himself  to  danger  cannot  recover 
damages  for  injuries  thus  brought  on  liim- 
self,  yet,  where  another  is  in  great  and  im- 
minent danger,  one  who  attempts  a  rescue 
may  be  warranted  by  surrounding  circum- 
stances in  exposing  his  limbs  or  life  to  a 
very  high  degree  of  danger.  And  in  such 
cases  he  should  not  be  charged  with  the 
consequences  of  errors  of  judgment  result- 
ing from  the  excitement  and  confusion  of 
tlie  moment.  Pennsylvania  Co.  v.  Langen- 
dorf,\<!)Am.Sf»Eng.  K.  Cas.  317,48  Ohio  St. 
316,28  A^.  E.  AV/>.  172. 

In  such  cases,  if  the  rescuer  does  not 
rashly  and  unnecessarily  expose  himself  to 
danger,  and  is  injured,  the  injury  should  be 
attributed  to  the  party  that  negligently,  or 
wrongfully,  exposed  to  danger  the  person 
who  required  assistance.  Pennsylvania  Co. 
V.  Langendorf,  49  Am.  &*  Eng.  Ji.  Cas.  317, 
48  Ohio  St.  316.  28  A^.  E.  Rep.  172. 

34.  or  to  save  liiit  own  or  an- 
other's property. — Where  a  man,  acting 
as  a  reasonable  man  would  ordinarily  do 
under  the  circumstances,  voluntarily  places 
himself  in  a  position  of  danger  in  the  hope 
of  saving  his  property  from  probable  injury 
and  of  preventing  probable  injury  to  the 
life  or  property  of  others,  and  sustains  hurt, 
the  person  whose  negligent  act  has  brought 
about  the  dangerous  situation  is  responsible 
in  damayes.  Connell  v.  Prescott,  2(r  Ont. 
.\pp.  49.— Distinguishing  Anderson  v. 
Northern  R.  Co.,  25  U.  C.  C.  P.  301. 

35.  Approaeliiiiti:  place  of  danger 
ill  tlie  (lark.— It  is  contributory  negli- 
tiiMice  t(j  approach  a  place  of  danger  in  the 
dark.  Whetlier  so  instructed  or  not,  a  per- 
son of  ordinary  prudence  would  carry  a 
lantern  rather  than  an  open  lamp  in  a  place 
exposed  to  the  wind.  Ingram  v.  Lehigh  C. 
&•  N.  Co.,  148  Pa.  St.  177,  23  All.  A'ep. 
1001. 

Having  taken  an  open  lamp,  and  the  wind 
having  extinguished  it,  it  would  have  been 
the  part  of  prudence  to  have  relighted  it,  or 
procured  a  lantern,  before  venturing  to  pass 
a  i)lace  of  known  danger.  Ingram  v.  Le- 
high  C.  (S-  A'.  Co.,  148  Pa.  St.  177,  23  All. 
Kep.  1 00 1. 


30.  Attempt  to  eroNS  in  front  of 
nioviniir  train.* — It  is  contributory  negli- 
gence for  one  to  attempt  to  chjss  a  track 
immediately  in  front  of  a  moving  train  in 
the  limits  of  a  town,  but  not  at  a  public 
crossing;  and  he  cannot  recover  for  an  in- 
jury though  the  train  be  running  at  an  un- 
reasonable rate  of  speed.  Craddock\.  Louis- 
ville Sf  N.  R.  Co.,  (h'y.)  16  S.  IV.  Rip. 
125. 

If  plaintiff  negligently  went  on  the  track 
in  front  of  the  rapidly  approaching  train, 
where  he  was  injured,  there  was  necessarily 
a  causal  connection  between  his  negligence 
and  the  injury,  and  he  could  not  recover. 
The  jury  could  not  find  him  thus  guilty  of 
negligence  and  yet  find  that  the  negligence 
did  not  contribute  to  the  injury  ;  hence  the 
charge  was  improper.  Memphis  6^  C.  R. 
Co.  V.  Jobe,  69  Miss.  452,  10  So.  Rep. 
672. 

The  inability  of  an  engineer  to  stop  the 
train  after  seeing  plaintiff's  peril,  because  of 
the  fact  that  he  was  running  the  train  at 
greater  speed  than  was  permitted  by  the 
city  ordinance,  does  not  absolve  plaintiff 
from  the  consequences  of  his  own  contrib- 
utory negligence  in  recklessly  riding  in 
front  of  the  train.  Prewitt  v.  Eddy,  115 
Mo.  283,  21  S.  W.  Rep.  742.— Quoting 
Guenther  v.  St.  Louis,  I.  M.  &  S.  R.  Co., 
108  Mo.  18;  Boyd  V.  Wabash  Western  R. 
Co.,  105  Mo.  371.  Reviewing  Fiedler  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  107  Mo.  645 ; 
Mailer  v.  Atlantic  «&  P.  R.  Co.,  64  Mo.  276  ; 
Dunkman  v.  Wabash,  St.  L.  &  P.  R.  Co.,  95 
Mo.  232. 

37.  Clinibiii{<:  over  ears.f — One  who 
attempts  to  cross  between  the  cars  of  a 
train  which  he  knows,  or  might  know  by 
using  his  natural  faculties,  is  likely  to  move 
at  any  moment,  is  guilty  of  negligence,  and 
cannot  recover  for  injuries  received  in  such 
attempt.  Lake  Shore  6-  M.  S.  R.  Co.  v. 
Pinehin,ii  Am.  &^  f'^fg-  ^i'-  t'"-  4-8,  112 
Ind.  592,  II  li'est.  Rip.  247,  13  A^.  E.  Rep. 
677.  —  Quoted  in  Hudson  v.  Wabash 
Western  R.  Co.,  loi  Mo.  13. 


*  Contributory  neKlijrence  in  crossinn  track  in 
front  of  moving  train,  see  notes,  35  A.M.  &  Eng. 
R.  Cas.  424;  49  Id.  425,  abslr. 

t  Liability  of  company  for  injuries  to  persons 
attempting  to  pas.s  under,  between,  or  around 
cars  on  crossings,  see  notes,  54  Am.  Ret.  272; 
13  L.  R.  A.  634. 

Passing  bcHveen  cars  or  climbing  over  train, 
see  note,  45  Am.  &  Eno.  R-  Cas.  173. 
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as.  Kidiiit;  in  <liiii{;cruu8  plucc.*— 

A  passenycr  riding  upon  the  coping  or  foot- 
lioard  attached  to  the  rear  end  o(  a  tender, 
when  there  are  plenty  of  vacant  seats  in  tlic 
cars,  is  guilty  of  c(jniributory  negligence. 
Chicago  &*  A^.  W.  R.  Co.  v.  Riel/y,  40  ///. 
A/;f>.  416. 

A  traveler  l)y  railroad  cannot  maintain  an 
action  to  reL;over  damages  (or  a  personal 
injur>  susiained  hy  him  in  consequence 
of  his  voluntarily  and  unnecessarily  stand- 
ing upon  the  platform  of  a  passenger  car 
wliilc  the  train  is  in  motion.  Hicf\.y  v. 
Boston  &•  L.  A'.  Co.,  14  yl//cu  (J/ass.)  429-— 
Approved  in  VVorthingion  v.  Central  Vt. 
K.  Co.,  64  Vt.  107.  Distinguished  in 
.Mayow.  Boston  &  M.  R.  Co.,  104  Mass.  137; 
n.irdcn  7'.  Hoston,  C.  &  F.  R.  Co.,  121  Mass. 
426;  Dickinson  7'.  Port  Huron  &  N.  VV.  R. 
Co.,  21  Am.  «S:  ling.  R.  Cas.  456,  53  Mich.  43  ; 
Solen  V.  Virginia  &  T.  R.  Co.,  13  Nev.  106; 
Filer  t .  New  York  C.  R.  Co.,  49  N.  Y.  47- 
yuoTElJ  IN  Hon  V.  Railway  Pass.  Assur. 
Co.,  56  Iowa  664 ;  Houston  &  T.  C.  R.  Co. 
7:  Clemmons,  8  Am.  &  Eng.  R.  Cas.  396,  55 
Tex.  88;  Jewell  v.  Chicago,  St.  P.  &  M.  R. 
Co.,  6  Am.  &  Eng.  R.  Cas.  379,  54  Wis.  610, 
41  Am.  Rep.  63.  Reviewed  in  Chicago  & 
N.  VV.  R.  Co.  V.  Rielly,  40  111.  App.  416; 
Ualtimore  &  Y.  Turnpike  Road  v.  Cason, 
72  Md.  377. 

aU,  StaiKliiiK  upon  track.f— A  plain- 
till  was  guilty  of  gross  negligence  who  vol- 
untarily placed  himself  upon  the  track 
before  an  approaching  railroad  engine,  by 
which  he  was  injured.  J//7/.V  v.  Orapige,  A. 
(S-  M.  A'.  Co.,  2  MiuArt/i.  (/).  C.)  314. 

On  a  railroad  track  where  cars  frequently 
pass  every  o.ie  is  bound  to  be  vigilant  in  his 
own  prof''Ltion,  according  to  the  common 
experience   of   men  of   ordinary   prudenv.:e 


*  PrcijecilnK  person  brynnd  the  side  of  the 
car,  sev  note,  39  Am.  &  Enq.  R.  Cas.  45(). 

KiiliiiK  "II  eiiKine  as  conirilmtory  negligence, 
Rfe  note.  17  Am   &  Eno.  R,  Cas.  fiao 

Rilling  on  platform  of  cars,  see  notes,  18  Am, 
&  En(J.  U.  Cas.  aoi;  16  M  374;  3  /</.  26;  6 
/./.  j'lo;  37  Am.  Rki'.  710J  41  /</.  347;  13  L.  R. 

A.    I3(). 

Rilling  on  street-car  platform  not  negligence 
/>,•!■  sf,  si'e  47  Am.  it  Enc.  R.  Cas.  584,  nhstr. 

Sitting  on  end  of  open  coal  cur;  going  on 
car  bctoru  iegul;ir  time;  stealing  ride;  per- 
son in  charge  of  live  stock,  see  note,  47  Am.  & 
Enc.  R.  Cas.  597. 

f  Trespassers  on  track,  see  note*,  48  Am.  & 
E.Ni;.  R.  Cas.  586;  45  Id.  59;  i<)  JJ.  41. 

I'ersons  walking  on  track,  Me  note,  r  j  Am.  & 
UNO.  R.  Ca8.  414. 
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under  like  circumstances ;  but  the  want  of 
such  vigilance  is  matter  of  defense  in  an 
action  against  the  railroad  company  to  re- 
cover damages  for  injuries  sustained  because 
of  its  negligence.  A'ansas  I'ac.  R.  Co.  v. 
TTUombly,  3  Colo.  125,  21  Am.  Ry,  Rep.  447. 

It  is  not.  conclusive  proof  of  negligence 
that  one  when  injured  was  standing  upon 
the  track  of  a  railroad  at  a  place  where  he 
had  a  right  to  cross.  Illinois  C.  R.  Co.  v. 
NoTvicki,  46  ///.  App.  566. 

Standing  on  the  railroad  track  with  one's 
back  to  a  train  of  cars,  in  the  absence  of 
anything  showing  necessity  or  excuse  for 
it,  is  certainly  negligence.  Carroll  v.  Alin- 
nesola  Valley  R.  Co.,  13  Minn.  30  (c;//.  18). 
— Followed  in  Carroll  v.  Minnesota  Val- 
ley R.  Co.,  14  Minn.  57  (Gil.  ^2).— Carroll 
V.  Minnesota  Valley  R.  Co.,  14  Minn.  57 
{Gil.  42). — Following  Carroll  v.  Minne- 
sota Valley  R.  Co.,  13  Minn.  30  (Gil.  18). 

PlaintilT,  who  was  an  employe,  stood  on 
the  end  of  a  tie,  where  the  track  was  ele- 
vated at  a  bridge,  about  twelve  inches  out 
of  the  line  of  passing  cars,  if  he  had  stood 
erect;  but  he  stooped  over,  talking  with  a 
man  who  was  working  on  a  scaffold  under 
tiie  track,  and  thus  brought  his  body  within 
the  line  of  the  cars.  He  looked  and  saw  a 
slowly  approaching  engine  a  short  distance 
away,  but  did  not  move  until  he  was  struck. 
Held,  that  his  own  contributory  negligence 
would  defeat  a  rec<jvery.  McClure  v.  Ne7u 
York  C.  <^  H.  R.  R.  Co.,  5  A^.  Y.  S.  R.  140, 
42  Hun  654. 

40.  Staii(Hii|;  nenr  trnck.— If  a  per- 
son, knowing  of  the  approach  of  a  railroad 
train  at  speed,  unnecessarily  stands  so  near 
the  trHck  that  the  common  sense  of  man- 
kind must  condemn  his  act  as  a  want  of  or- 
dinary care,  he  cannot  recover  for  per.soiml 
injuries  occasioned  by  being  struck  by  the 
train,  even  if  it  is  assumed  that  the  defend- 
ant corporiiiion  held  out  an  invitation  to 
the  plaintiff  to  cross  the  track  at  the  point 
wlieic  he  was  injured;  and  experiments 
made  shortly  after  the  accident  by  putting 
n  stick  in  the  ground  near  the  track  when 
another  train  was  pnssing  arc  immaterial. 
Rigg  V.  Roston,  R.  li.  &>  L.  R.  Co.,  158 
Mass.  309,  33  A'.  li.  Rep,  512. 

41.  CllOOnlMK  iH'tWClMI  Hcvonil 
<'oiirN(>N  of  action.  -It  is  not  necessarily 
negligence  to  lake  a  choice  of  risks  or  to 
flo,  without  freedom  of  choice,  an  act  in- 
volving danger.  Lake  S/tore  &^  M.  S.  R. 
Co.  v.  Hangs,  3  Am.  &*  Eng.  R.  Cas.  436, 
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47  Mull.  470,  1 1  N.  \V.  Kep.  276.  Dcla- 
fiuityr  V.  Milwaukee  &*  /'.  dtt  C.  A'.  Co.,  24 
ll'/s.  578.  Saitoiistall  v.  Stockton,  Taney 
(U.S.)  II.  McMillan  Marble  Co.  v.  /»'/</« X', 
89  7V7/M.  118,  14  S.  IV.  Rep.  47y  —  Kkak- 
KiRMiNG  East  Tciin.,  V.  &  G.  R.  Co.  v.  Gur- 
Icy,  12  Lea  (Ten  11.)  47. 

And  the  fact  tliat,  if  he  bad  chosen  the 
other  hazard,  he  would  have  escaped  in- 
jury, is  of  no  importance  in  determining 
whctlier  he  was  yuilty  of  contributory  neg- 
ligence or  not.  Uaney  v.  I'ittshurgli,  C,  C. 
<3-i/.  L.  A'.  Co.;  38  IV.  Va.  570,  18  S.  E. 
Aep.  748.  Ifajf  V.  Minneapolis  &*  St.  L.  A'. 
Co..  4  McCrary  ( U.  S.)  622,  14 1'eJ.  Aep.  558. 

It  is  no  excuse  to  the  company,  wliose 
negligence  in  retaining  an  incompetent  s^.r- 
vant  occasioned  u  collision,  that  the  party 
injured  in  the  excitement  of  the  moment 
losi  his  presence  of  mind  and  adopted  the 
wrong  mode  of  self-preservation.  East 
Tenn.,  V.  &•  G.  A\  Co.  v.  Gitrley,  17  Am.  &^ 
Eng.  A'.  Cas.  568.  12  J.ea  (/'<•««.)  46.— Kk- 
AFi'iKMKU  IN  McMillan  Marble  Co.  v. 
Black,  89  Tenn.  118. 

The  plaintifT  in  an  action  for  personal  m- 
juries  having  been  compelled  to  choose  be- 
tween two  perilous  courses  without  time 
for  deliberation,  it  was  not  error  to  instruct 
the  jury  that  he  was  not  guilty  of  negligence 
if,  in  the  exercise  of  his  judgment,  he  chose 
tiic  course  which  he  followed,  although  hud 
he  chosen  the  other  course  he  would  have  ei}- 
caped  injury.  Knmvlton  v.  Milwaukee  City 
R.  Co.,  16  Am,  <&^  A"/(^f.  A'.  Cas.  330,  59  ll'is. 
278.  18/V.  ir.Rep.  17. 

An  instruction  that  a  "  mere  error  of 
judgment  docs  not  neces.sarily  amount  to 
carelessness;  if  the  plaintiiT  took  reasonable 
care  and  then  made  a  mistake  as  to  the 
safest  course  to  pursue  in  crossing  the 
street,  he  is  not  guilty  of  negligence  for 
that  reason,"  is  not  erroneous.  McClain  v. 
lUooklyn  City  R.  Co.,  40  Am.  iS-  Eng.  A'. 
Cas.  254,  116  A'.  )'.  459,  22  A'.  E.  Rep.  1062, 
27  A'.  1'.  S.  R,  549 ;  affirming  42  //;///  657, 
6  .V.  Y.  S.  R.  49. 

Hut  it  is  negligence  to  risk  life  or  limb 
merely  to  escape  inconvenience  or  mental 
vexation.  Lake  Shore  &*  M.  S.  R.  Co.  v. 
Jiangs,  3  Am.  tS^  Eng.  A'.  Cas.  426,  47  Mic/t. 
470.  1 1  N.  W.  Rep.  276. 

PlaintifT,  a  female,  while  waiting  for  a 
car,  with  an  infant  in  her  arms  and  another 
small  child  at  her  side,  stood  on  a  side- 
walk between  two  sirect-cnr  tracks,  used 
for  housing  cars.     While  there  she  saw  two 


cars  approaching,  one  of  them  rapidly, 
whereupon  she  motioned  to  the  driver  to 
stop,  which  he  failed  to  do,  and  she  was 
knocked  down  and  injured.  Hc'il,  that  no 
claim  of  contribut(jry  negligence  could  be 
predicated  upon  the  fact  that  she  stood  on 
the  sidewalk  in  front  of  the  company's 
depot.  Being  rightfully  in  this  position 
she  was  compelled  to  act  because  of  what 
she  believed  to  be  the  danger  she  was 
placed  ill — an  actual  danger,  according  to 
her  testimony— and  if  she  failed  to  pursue 
the  very  best  course  which,  under  the  cir- 
cumstances, she  might  have  done,  it  would 
not  deprive  her  of  a  right  of  recovery. 
O'  Toole  V.  Central  Park,  N.  &>  E.  R.  R. 
Co.,  12  A'.  Y.  Siipp.  347,  35  A^.  Y.  S.  R.  591  ; 
affirmed  in  128  A'.   Y.  597,  mem. 

VVlieie  a  party  perceiving,  or  having  the 
means  of  perceiving,  by  the  use  of  ordinary 
care,  that  danger  is  imminent  on  a  certain 
line  of  conduct,  nevertheless  pursues  it  [(jr 
the  advantage  supposed  to  be  offered 
thereby,  declining  another  which  he  sees 
to  be  certainly  safe,  in  the  belief  that  he 
will  be  able  to  escape,  and  is  overtaken  by 
the  danger,  he  is  chargeable  with  the  want 
of  ordinary  care,  and  must  suffer  the  con- 
sequence lo  which  he  has  contributed. 
Chicago  vV  A'.  \V.  R.  Co.  v.  liliss,  6  ///. 
App.  411.  Cunningham  v.  Chicago,  M.  &* 
.•  .  P.  R.  Co.,  12  Am.  &*  Eng.  R.  Cas,  217, 
5  McCrary  (U.  S.)  465,  17  Fed.  Re/>.  882. 

42.  Ill  Hitiiatioii.s  of  iii>i*il,  kcii* 
«rally.* — Persons  who  act  under  the  im- 
pulse of  fright,  or  persons  w  ho  are  in  peril, 
and  feel  obliged  to  act  upon  the  spur  of  the 
moment,  are  not  necessarily  to  be  charged 
with  negligence  if  they  do  not  do  the  right 
thing.  A'ichols  v.  Dubuque &*  I).  R.  Co.,  27 
Am.  «S-  Eng.  R.  Cas.  183,68  /o7(>a  732,  28  N. 
U'.  Rep.  44.  Moore  v.  Central  l\\  Co.,  47 
Enva  688.  Goodrich  v,  A'eii'  York  C.  &* 
//.  A'.  A'.  Co.,  41  Am.  &*  Eng.  R.  Cas.  259, 
1 16  A'.  Y.  398,  22  A'.  E.  Rep.  397,  26  A'.  Y. 
S.  R.  767,  5  /,.  A'.  A.  750;  affirming  3  A'.  Y, 
S.  A".  774.  .Schults  V.  Chicago  &^' N.  11'.  R. 
Co..  44  lYis.  638,  18  Am.  Ry.  Rep.  146.- 
guoiKK  IN  Kelly  V.  Chicago  &  N.  W.  M. 
Co,,  70  Wis.  335,35  N.  W.  Rep.  538.— (>'/• 
tins  V.  Davidwn,  19  Fed.  Rep.  83.  I.add  \. 
Foster,   12  Sawy.  (U.S.)  547,  31   I'ed.  Rep. 


*  Conlrlhiitory  ncKllRenre  of  persons  in  sudden 
peril,  see  miU's,  is  Am.  A:  Enc;.  R.  Cas  \t-v>\  17 
III.  578;  14  /,/.  ()3();  37  Id,  ais;  33  /■/,  <iy.y,  55 
Am.  Dkc.  674, 
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827.     Sta'iiisou   V.   Chicix^o  &*  A.  A'.  Co.,  $ 
McCrary  (C.  S.)  634,  iS  /•<■</.  A\fi.  493. 

A  person  who  has  bfi-n  put  off  his  guard 
is  not  necessarily  guilty  of  contributory  neg- 
ligence in  acting  in  a  manner  prima  facie 
dangerous  and  imprudent.  Duhlin,  /('.  iS- 
VV.  R.  Co.  V.  S/,i/trry,  /,.  A'.  3  -///>.  Cas. 
115;.  39  A.  /'.  365.  27   "'■  A'-  >9'- 

One  in  a  perilous  position  is  not  to  be 
held  to  the  exercise  of  the  same  care  and 
prudence  as  if  he  were  in  a  place  of  security. 
Aiiains  V.  Hannibal  S^  St.  J.  A'.  Co.,  7  Am. 
(S-  Juig.  A'.  Cas.  414,  74  .I/t;.  553.  Bunting 
V.  Central  Pac.  A'.  Co.,  14  AVt.  351.  Se/iiiliz 
V.  Chicago  <^  X.  IV.  A'.  Co.,  44  ll'is.  638,  18 
Am.  Ay.  Kip.  146. 

The  law  makes  allowance  for  the  fright 
and  lack  of  coolness  of  judgment  incident 
to  such  a  peril.  J-'e/inric/i  v.  .Mic/iigan  C. 
R.  Co.,  87  Mich.  606,  49  X.  ir.  Rep.  890. 
Galena  &^  C.  U.  R.  Co.  v.  Var'u'ooil,  '"J  111. 
509. 

And  a  person  will  be  presumed  to  have 
used  that  care  and  caution  which  the  law  re- 
quires, and  to  which  instinct  would  prompt 
hini  in  saving  his  life.  Cook  v.  Central  R. 
6-  //.  Co.,  67  Ala.  533.— Di.sriNOUiSHKi)  in 
Alsibama  G.  S.  R.  Co.  v.  Hawk,  18  Am.  & 
Eng.  R.  Cas.  194,  72  Ala,  112. 

4:{.  Ill  Hitiiationsot' peril  produced 
by  party  liliiist'If.— Where  a  party,  by  his 
own  negligence,  has  placed  himself  in  a 
position  of  peril,  and,  being  called  upon  in  a 
sudden  exigency  to  act,  iiiisiakes  his  best 
course  through  an  error  in  judgment,  he  is 
not  thereby  relieved  frotn  the  original  neg- 
ligence, if  it  appreciably  contributed  to 
cause  mjury  to  another.  Schneiiler  v. 
Sicomt  Ave.  R.  ( <>..  133  N.  V.  583,  4  Silv. 
App.  232,  30  A',  i:.  Rep.  752.  44  X.  y.  S.  R. 
680.  reiier.'ing  in  part  27  J.  &•  .V.  536,  39  A'. 
)'.  A".  A'.  370,  15  X.  )'.  Siipp.  55fi. 

Tor  an  error  ;)f  judgment  under  imminent 
daiigei-,  a  party  is  responsible  when  by  his 
own  fault  he  incuis  the  danger.  Robiit.uut  v. 
Manhattan  R.  Co..  5  .Misc.  (.V.  )'.)  209.  25 
A'.  )'.  Supp.i)\,  54  .\'.  J',  .v.  A',  7,;,._i.-oi.. 
i.owiNt;  Aiken  v.  Pennsylvania  R.  Co.,  130 
Pa.  St.  3.V),  17  Am.  St.  U<'p.  775. 

44.  Ill  Ni( nations  ol  peril  produced 
1>>  I'uiilt  ol'  aiiotiicr.  An  inslinctivc; 
effort  to  escape  a  sudden  impcn(liii>r  (laii(,'er 
nsulting  from  the  ncf-ligcnce  of  another 
does  not  relieve  the  latter  from  liability. 
The  law  does  not  require  a  delay  in  the 
efforts  to  encape  until  the  exact  nature  aiul 
measure  of  the  danger  is  ascertained.    Coul- 


ter v.  American  M.    U.  Exp.  Co.,  36  A'.  Y. 

585. 
One  brought  into  danger  by  the  Arrong  of 

another  is  not  bound,  when  confro.ited  by 
sudilen  imminent  peril,  to  act  with  coolness 
and  deliberation;  anri  if,  considering  Iiis 
surroundings  at  the  time,  he  exercised  tiic 
prudence  of  a  reasonable  man  he  is  not 
guilty  of  contributory  negligence.  Rich- 
mond &^  1).  R.  Co.  V.  Farmer,  97  Ala.  141, 
1 2  So.  Rep.  86.  Peoria,  D.  &^  E.  R.  Co.  v. 
Rice,  144  /ll.  227,  33  A'.  E.  Rep.  951.  /oliet 
St.  R.  Co.  V.  Diiggau.  45  ///.  App.  450. 
Clarke  V.  Pennsylvania  Co.,  132  /nil.  199,  31 
A'.  J-:.  Rep.  808.  A'leiher  v.  Peoples  R.  Co., 
52  y/w.  &*  Eng.  R.  Cas.  531,  107  Mo.  240,  17 
.S".  ff.  Rep.  946.— Quoting  Twomley  ?'. 
Central  I^irk.  N.  it  K.  R.  R.Co.,69  N.  V.  160; 
Lund  V.  Tyngsboro,  11  Cush.  (^^ass.)  566; 
Wesley  City  Coal  Co.  v.  Healer,  1X4  III.  129. — 
Lincoln  Rapiii  Transit  Co,  v.  X/chols,  56 
Am.  &*  Eng.  R.  Cas.  584,  37  Xeb.  332.  55  A'. 
;/'.  Rep.  872.  Palys  v.  Je;i<ett,  32  A'.  J.  Eq. 
302  ;  rt-versing  on  another  pioint  30  .\'.  /.  Eif. 
604.  East  Tenn.,  V.  &*  G.  R.  Co.  v.  Gurley, 
17  Am.  &>  l\ng.  R.  Cas.  568,  12  l.ea  ( Tenn.) 
46.  Malone  v.  Pittsburgh  &'  L.  E.  R.  Co., 
1 52  /'a.  .sy.  390,  25  ////.  Rep.  638.  McMillan 
Marble  Co.  v,  Rlaci;  89  7'enn.  118,  14  .V.  If. 
Re/t.  479.  /ianey  v.  Pittsburgh,  C,  C.  <S-  St. 
L.  R.  Co.,  38  //'.  Va.  570.  18  .v.  E.  Rep.  748. 
Einvler  v.  lialtimore  <ir*  O.  A'.  Co.,  8  Am.  &* 
Eng.  R.  Cas.  480,  18  U'.  I  'a.  579.  //aj"  v. 
Minneapolis  Sr^  St.  I..  R.  Co.,  4  McCrary  ( (J. 
S )  622,  14  /•',</.  Rep.  558. 

Kvcn  though,  in  attempting  to  escape,  he 
puts  himself  in  a  m'.-."e  dangeious  position. 
Mark  V.  St.  Paul,  M.  &^  M.  R.  Co.,  \  2  Am. 
6~-  Eng.  R.  Cas.  86,  30  .Minn.  403,  16  A'.  //' 
Rtp.  367.-  nisiiNct'isiiF.i)  IN  Rogsiad  v. 
St.  P.ml.  M.  iS;  M.  R.  Co..  14  Am.&  ling.  R. 
Cas.  ^148,  31  Minn.  208. 

Provided  such  attempt  was  one  such  as  a 
person  actiiifr  with  ordinary  iiriidenci'  might, 
under  the  <iii  unislanccs,  make,  J.inioln 
Rapid  Transit  Co.  v.  Xichols,  56  /////,  i!" 
Eng.  R.  Cas.  584,  37  Xeb.  33:.  55  A'.  IT,  Rep. 
872. 

And  also  provided  the  jilaintilT  did  not 
act  from  a  rash  misapprehensinn  as  to  the 
"rue  situation.  Mat  on  &*  //',  A'.  Co.  v. 
If 'inn,  j6  (Ja.  250. 

To  entitle  one  to  recover  for  injuries  re- 
ceived in  endeavoring  to  cscajH*  from  peril 
orcasioneil  by  another's  nej^linence  it  must 
ai>piar  (i)  that  the  alarm  was  caused  bv  the 
<lefendant"s  negligence  ;  (2)  that  Ihe  apprc- 


CONTRIBUTORY  NEGLIGENCE,  45-47. 


269 


lie 

Kin. 
,/w. 

;r 

7'. 

K. 


ilu- 

V. 

rc- 
pciil 
>iiist 

Mil! 

pre- 


hension of  peril  from  the  plaintiff's  stand- 
poiiii  was  reasonable;  and  (3)  that  the 
appearance  of  (ianjjer  was  so  imminent  as 
to  leave  no  liinc  for  deliberation.  The 
danger  must  be  determined  by  the  circum- 
stances as  tliey  appeared  and  not  by  tlic 
fact  that  if  plaintill  had  not  sought  to  escape 
tiie  threatened  danger  no  injury  wronld 
have  resulted.  Kleibcr  v.  PtoftU's  A*.  Co., 
52  Am.  Sf  Kii^.  R.  Cits.  531,  107  Mo.  240, 
17  S.  W.  Kfp.  946.— Fui.i.owEU  IN  Lynch 
V.  St.  Jr)seph  &  I.  R.  Co.,  iii  Mo.  601. 
Revikweu  in  Frewitt  v.  Eddy,  115  Mo. 
283. 

The  doctrine  that  a  man  in  a  position  of 
danger  is  not  rt"  ponsible  for  the  results  of 
an  error  of  judgment  committed  in  his  at- 
tempt to  get  out  of  it,  is  to  be  taken  with 
the  essential  qualification  tiiat  he  must 
have  gotten  into  the  danger  without  negli- 
gence or  fault  of  his  own.  Aiken  v.  I'l'ttn- 
sylvam'a  A'.  CV'.,  41  ..'////.  &>  A'//;'.  A'.  Cii.s.  571, 

130   /',!.  S/.    380,  18   ////.  AV/.  619.— DlSTIN- 

«;uisiilN(i    Pennsylvania  R.  Co.  v.  Werner, 
89  l*a.  St.  59. 
45.  Obodiviicc  to  order  iiivolviiiic 

rlHk.— Obedience  to  an  order  involving 
personal  danger  cannot  l)e  declared  negli- 
gent in  law  unless  the  danger  was  so  glar- 
ing that  no  ordinarily  prudent  person  in 
like  situation  would  have  obeyed.  Si/irouier 
v.  C/innj^o  tS>»  //.  A'.  Co.,  53  <-//«,  «&>•  /iVi.f.  A', 
t'ljv.  436,  108  Afi).  322,  18  .S'.  jr.  A't'/>.  10  )4. 

4<(.  I'friiii4tiii((  Htock  lo  riii<  at 
lai*g:<'  near  traok.*— It  is  not  negligence 
in  Missouri  on  the  part  of  ihc  owners  of 
stock  to  let  them  run  at  large  in  thevicinii/ 
of  railroad  tracks,  Apits  v.  Missouri  Pac, 
K.  Co.,  17  Mo.  .!/>/>.  419.  Fm.l.dWiNti  (lor- 
inan  t.  Pacific  K.  Co.,  26  Mo.  444.  yuoT- 
iNt;  Turner  i>.  Kansas  City,  St.  j.  &  C.  B. 
R.  Co.,  78  Mn.  58o.~l)isriNc.tMsiii;n  in 
llanlan  v.  \Val).ish.  St.  L.  ."fe  IV  R.  Co.,  18 
Mo.  .App.  483.  ytmiKb  IN  O'Hrien  v.  Wa- 
basii,  Si.  L.  iV  1*.  K.  Co..  n  M...  App.  12. 

47.  A  rcrovcr.v  iiotuitliNtaiHliiifr 
«-oiitrllMi(or.v  iM'Kliffi'iMM',  KCiM'riill.v.f 

The  (Iniiiinc  of  coiuribuiory  iu'|u,'lig('iire 
(aniiot  l)e   invoked  as  a  defense  wlien  tlie 


*Scp  iilmi  Animals,  kit..  24:<-274I. 

\  l.lul)ility  of  r<)iii|innv  noiwiihstamlinK  ir.tv- 
tici's  (iiniiiliiit  ay  nenliK''n''i',  sc(  imic,,  nj 
Am    \   I'iNd.  K.  Cas.  jdo;  H  Am.  Sr,  \<yv.  850. 

Wlii'M  fni|>lii\6  Miiiy  iiMovcr  Inr  injinics  re- 
rrivnl  in  iipprfliiMidiiii,'  ilanK'M  wliic  li  did  not  ex- 
ist in  fad,  and  putting  hiiiiHcIf  in  a  piixiiinn 
where  he  wii*  injuit-d,  sec  41  Am.  &  K.N(i,  K, 
Gas.  jaO,  ahstr. 


law  requires  no  precautionary  action  on  the 
part  of  the  party  damaged.  Union  Pac,  D. 
(S-  G.  R.  Co.  V.  Williams,  3  Colo.  App.  526.— 
Follo\v:ng  Denver  &  R.  G.  R.  Co.  v.  Mor- 
ton. 3  Colo.  App.  155. 

A  plaintiff  may  recover  for  an  injury 
caused  by  the  defendant's  negligence,  not- 
withstanding his  own  negligence  ex()osed 
him  to  the  risk  of  injury,  if  such  injury 
was  proximately  caused  by  the  defendant's 
omission,  after  such  notice  of  the  plaintiff's 
danger,  to  use  ordinary  care  for  the  purpose 
of  avoiding  the  injury.  If  the  plaintiff  is 
an  adult  the  defendant  will  only  be  liable 
for  wilful  or  gross  negligence ;  but  if  a  child, 
then  for  the  want  of  ordinary  care.  Chi- 
Citgo  IV.  D.  A*.  Co.  V.  Kyan,  43  .,•/;//.  St*  Eng, 
R.  Cas.  396.  131  ///.  474,  23  N.  E.  Rep.  385 ; 
affirming  31  ///.  App.  621. 

If  the  plaintiff  exercised  reasonable  care, 
though  he  may  have  been  guilty  of  some 
negligence  or  want  of  caution,  he  is  still 
entitled  to  recover  for  any  injury  sustained 
in  consequence  of  the  defendant's  negli- 
gence. Baltimore  &*  O.  R.  Co.  v.  Fitzpat- 
rick,  35  Md.  32. 

The  doctrine  of  contributory  negligence 
applies  only  where  the  negligent  act  of  the 
plaintitT  is  concurrent  in  point  of  time  with 
the  negligent  act  of  the  defendant,  so  that 
the  defendant  has  no  opportunity  to  act 
with  reference  to  the  act  of  the  plaintiff. 
It  has  no  application  to  a  case  where  the 
negligence  of  the  |)lalntiff  was  prior  in 
point  of  timelo  that  of  the  defendant.  In 
such  a  case  the  negligence  of  the  i>laintiff 
is  not  contributory,  for  the  defendant's  ac- 
tion should  be  ccmtrolled  by  the  plaintiff's 
whelhei  the  act  of  the  latter  was  the  result 
of  carelessness  or  not.  Spincer  v.  liolli- 
nior,'  &*  ().  R.  Co.,  4  Mack,)  {D.  t'.)  1 38.  54 
Am.  AV/.  269.— RKVlKWiNd  I)avies7'.  Mann. 
10  M,  .S(  W,  548. 

The  rule  which  permits  a  recovery  not- 
withstanding the  previous  negligence  of  the 
plaintiff  or  persmi  injured  is  only  properly 
applied  where  sue  h  negligmie  was  t!ii;  re- 
mote and  not  the  proximate  cause  of  the 
injury,  and  the  neglii,enre  of  the  thfendant 
is  iinlependenl  of  the  preci'dini;  negligence 
of  the  per.son  injured  ;  and  this  principle 
cannot  govern  where  both  parlies  are  con- 
teinpoianeouslv  anil  actively  in  fault,  and 
by  their  mutual  carelessniss  an  injury  en- 
sues to  one  nr  both  of  tluin.  llolmts  v, 
Soiih'i  Pac.  Coast  R.  Co.,  97  Cal,  161,  31  JW. 
Rfp.  834. 
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48.  AVIuMi  by  curt'  <Iet«'ii<laiit  could 
liJivM    i»r<»v<*iit«Ml    injury.*  —  (i)   A'uu' 

s/ii/iti.     Thr  rnl«"  that  the  ncglifjeiux'  of  the 
injured  |)arty  whicli  proximately  contributes 
to  tiie  injury  precludes  him  from  rec:jver- 
inij   Jias   no   application    where    the    more 
proximate  cause  of  the  injury  is  the  omis- 
sion  of    the   other   party,  after   hecominj^ 
aware  of  the  danger  to  which  the  former 
party  is  exjHised,  to  use  a  jjroper  decree  of 
care  to  avoiil  injuring  him.     Ciiichuuiti,  If. 
&^  />,  A'.  Co.  V.  k'assiii,  52  ^liit.  &>  /•'//<,'.   /\'. 
Cas.  427,  .19  O/ii'o  St.  230,  16  /,.  A\    I.  674, 
31  A'.  /'-■.  A'c/.   2.S2.  -(JuoTiNc    Kerwhackcr 
V.  Cleveland.  C.  &  C.~K.  Co.,  3  Ohio  St.  172. 
When,  in  an  action  'o  recover  damages 
for   personal   injuries,  the  defense  of  con- 
tributory  ncj^IiKcnce    is  relied   on,  the  de- 
fendant is    liihle,  alllitjugh    tile    plaintill's 
nct'lij{encc  'Si-entially  co-operated   to  pro- 
duce the   iiijiiry,  when   it  could  have  been 
averterl  hy  the  exercise  of  reasonable  care 
and   ordinary  prudence  on  the  part  of  the 
(lefendant  or  his  serv.ints  after  di.scovcrinn. 
or  alter  the  time  when  they  ouj^lit  to  have 
discovered,  the  danjjcr  in  which  tlie  party 
injured   stood.     Cook  v.   Central  K.  is*  //. 
to.,  67  Ala.  533.~yuAi,irYiN(i  Government 
St.    R.   Co.    7'.    Hanlon,    53    Ala.    70.  — Rr.- 
viKWK.i)  IN   Frazer  v.  South   &   N.  Ala.  R. 
Co.,  8r   Ala.  185. — Gothard  v.  Alabama  C. 
S.  A*.  Co..  67  Ala.  114. -FoM.owiNt;   Tan- 
ner V.    Louisville    tSr    N.    R.   Co.,  60   Ala. 
621.— Foi  i.owKi)  IN  Cook  7/.  Central  R.  iVt 
U.  Co..  67   Ala.    533.— /.///A'  Aoc/c  &>  Ft.  .V. 
A',  Co.  V.  Caiifiifs.li',  48  Arf:.   106,  2  S.   If. 
A'f/>.   505,     J)f>n><^f  &>  /{.  P.   K.    T.   Co.  V. 
Ihvyfr.  3  Colo.  .lf>/>.  408.    /o/insou  v.  Haiti- 
more  &*  /'.    A'.  Co.,  6  Alarhy  (/).  C.)  232. 
Holohan   v.    Waslihii^ton  Hr^   (/".   A.    Co.,    8 
Markfy  (/J.  C.)  3if).     Cliieai^o  W.  D.  A'.  Co. 
V.  Ayaii,  43  .Idi.  i!^  A"//;',  /»'•   <-'"■  3'/^   '3' 
///.  474,  23  .\'.  /:.  l\f/>.  385 ;  ajjirmini;  31  ///. 
App.  621.     Meyers v.C/i/iO/^r,,,  A'.  I.  iS-  /'.  A'. 
Co,,  59  Mo.  223,  8  Am.  l\v.  AV/.  473.     AV- 
mt'riv.  C/ii'ra^'o,  A'.  /.  »?«/'.  A*.  Co.,  15  ^Im, 
<&- A"«c.  A'.  Cfr.t.  288,  62  Awrt   167,  17  A^.  W, 
Kffi.  458.     Morris  v.  C/iieajro,  H.  &^  Q.   A'. 
Co.,  45  /o7i'a  29. — Foi.l.DWK.D  IN  Wooster  7/. 
Cliica]L>o,  M.  (Sr  St.  1*.  R.  Co.,  35  Aui.i"if  Enj^. 
R.  Cas.    152,  74  Iowa  593.     Rkvikwcd  in 
Henton  v.   Chicago,  R.  I.  &   P.  R.  Co.,  55 
Iowa  49*').     /.fwis  v.  Hallimorf  ^  O.  A'.  Co., 
38   Mil.   588,    10  Aw.  hy,  A'ff).  521.     /)•(»///•- 
morf  &*  O.  A'.  Co,  v.  Mull/)ran,  45  Afil.  486. 


>  See  alio  antt,  10(4). 


— Di.sTlNfiuisHiNG  Baltimore  &  O.  R.  Co. 
7^   Lamborn,    12   Md.   259;  Keech  7'.  Haiti- 
more  &  VV.  R.  Co.,  17  Md.4S.     Rkvikwino 
Hutterlicld  7'.    Forrester,    11    Fast  Tio;  Da- 
vies  7^  Mann,  10  M.  «Sr  VV.  546;  Mayor, etc.. 
of  Colchester  7'.  Hrooke,  7  (J.  H.   377;  TnIT 
7A  Warman,  5   C.  H.  N.  S.    573,  94   K.  C.  L. 
573  — A'arle  v.  A'atisas  City,  St.  J.  &^  C.  />'. 
A'.  Co.,  55  Mo.  476.  —Foi. I.OWKI)  IN  Meyers 
7>.  Chi(a;j;o.   R.  I.  it   P.  R.  Co.,  59  Mo.   223; 
Maher  7'.  Atlantic  &  \\  R.  Co.,  64  Mo.  267. 
QUOTKIJ  IN  White  7'.  Wabash  W'estern    R. 
Co.,  34  Mo.  App.  n.—Si('ij(frt  v.  Haiiiiilal 
&i^  St.  J.  A'.  Co.,  9  /////.  iS^  Eiif;.  A*.  Cas.  322, 
75  Mo.  475.     /';/(•/•  v.  .SV.  Louis,  A'.  C.  tS-  .X. 
A".  Co.,  3  ^li/i.  iS-  /r«v.  A'.  Cas.  3^)5,  72    V<». 
414.     Diiid'iiiah  v.  U'a/uu,'i.  St.  /,.  &^  .".  A'. 
Co.,  95  .Mo.  232,  10  ll'fst.  A'/'/.  39C),  4  S.   It'. 
A'ff.   670;    iiioili/yiiif^    16   Mo.    •■///.    548. — 
Al'i'i.li'.l)  IN    Mauerman  7'.  St.  Louis,  L  M. 
&  S.  R.  Co..  41  Mo.  App.  348.     Fdi.i.fUVKi) 
IN   Fiedler  7'.  St.  Louis.  L  M.  »S;  S.  R.  Co.. 
107  Mo.  r)45 ;  Hrooks  v.  Hannibal  it  St.  |. 
R.  Co.,  35  Mo.  App.  ^71  ;  Windsor  7'.  Han- 
nibal iS[  St.  J.  R.  Cc  ,  45   Mn,  App.    123.— 
A'fll'iy  V.  A/i.f.uii/ri  J'ac.  A'.  Co.,  43  Am.  &* 
F.ng.  A".  Cas.  186,  101  Mo.  67,  13  .S".  /('.  A'//. 
806.      U'armiiii^ton  v.  Atchison,  T.  &^  S.  /•', 
A'.  Co. ,  46  Mo.  App.  1 59.     ( Hy  Smitli,  P.  J. , 
/'///    lillison    and    Gill,   J  J.,    dissent  in^r.) — 
QuoriNd  Kelley  7'.  Hannibal iSr  St.  J.  R.  Co.. 
75  Mo.  138. — Hrooks  v.  llannihal  &*  St.  J. 
A'.   Co.,   35    Mo,   App.    571.  —  Foi.i.owi.vc, 
Diinkman  7-.  Wabash,  St.  L.  &  P.  R.  C....95 
Mo.  232;  Harlan  7'.  L/.    Louis,  K.  C,  it   N. 
R.  Co..  65  Mo.  22  ;  Bergman  7'.  St.  Louis,  I. 
M.  it  S.  R.  Co.,  88  Mo.  678;  Rine  7.  Chi- 
cago it   A.   R.    Co,,   88   Mo.   392;  Mil/,  v. 
Missouri  Pac.  R.  Co..  88  Mo.  ^17 7 ;  Drain  v. 
St.  L<mis,  L  M.  it  S    R.  Co.,  86  Mo.   574.- 
W'liitf  v.   Wabash  W'fstfrn  A'.  Co.,  34  J/o, 
''//•  57-     A'c/w   V.  L'nion  A',  d^   7".  Co.,   15 
M(>.  App.  593.     Cadmus  v.  St.  I.ouis  /I.  is-' 
T.  Co.,  15  Mo.  App.  86.     Xfier  v.  Missouri 
Pac,  A*.  Co.,  13  Mo.  App.  25.     Xcier  v.  .Mis- 
.touri  Pac.  A'.  Co  ,  12  Mo.  App.  35.     A'cmpin- 
gfr  v.  St,   I.ouis  &*  I.   M.    A",    Co.,  3  Mo. 
App.    581.     l'nion  Pac.    A'.  Co.  v.  M fries, 
35  A'eb.  204,  52  A'.  W.  /up.   1099.     (ireen  v, 
Jlrie  /\'.  Co.,   11  /lun  {X.   \'.)  333.     .Sjoeenry 
V.  AVw  )"o;-X-  Steam  Co.,  25  .\'.   )'.  .S'.  A'.  59^, 
6  A'.  /.   Supp.  528;  ajfirmed  in  117  A'.    J'. 
642,  mem.,  22  A'.  A".  h\p.  1131,  27  A".    1'.  ,S'. 
A'.   977.     Deans  v.   ll'ilmini^ton  i5«»  /C.    A'. 
Co.,  45  .lm.&^  Awi,'-.  A'.  cVr.v.  45,   107  A'.  CVir. 
086.  12  .S'.  A".  AV/.  77,      Al'I'i.ViNd  (innter?'. 
Wicker,  85    N.  Car.  312;    Davies  7',  Mann, 
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lo  M.  &  W.  546.  Not  following  Miilhor- 
rin  7/.  Delaware,  L.  &  VV.  R.  Co.,  81  Pa.  St. 
366;  Kouiuls  T'.  Delaware,  L.  &  W.  R.  Co., 
64  N.  Y.  I2y;  Pennsylvania  Co.  v.  Sin- 
clair, 62  Ind.  301  ;  Donaldsf)n  7j.  Milwaukee 
iSr  St.  V.  R.  Co.,  21  Minn.  293;  New  Jersey 
i:.\l..  Co.  7A  NiclKjIs,  33  N.J.  L.  434.  OVK.R- 
KUi.iNU  Herrinj;  ?/.  Wilmington  &  R.  R. 
Co.,  10  I  red.  (N.  Car.)  402.  —  Ijiin/tr  v. 
ll'u/:t>,  85  A'.  Car.  310.— Quotlnc.  Dog- 
gt'tt  7>.  Ritlmiond  .S:    D.  R.  Co.,  78  N.  Car. 

305.  — Al'l'LlKI)  AND  Al'l'KOVKI)  IN    DcailS  V. 

VVilniiiigton  iS:  \V.  R.  Co.,  107  N.  Car.  686. 
DLsriNCUlsiii'.i*  IN  Kmry  t.  kaleigh  it  G. 
R.  Co.,  loy  N.  Car.  589.  —  TinrcHtiiw  v. 
Richniond  i^  D.  A'.  Co.,  23  .,////.  «S^  /•.V/•,^  A". 
Cii:-.  460,  92  A'.  Ciir.  638.~Dl,silN(;uisiii;i) 
IN  Enuy  ?'.  Raii-igli  iSt  G.  R.  Co.,  109  N. 
Car.  589.  yuoiKl)  IN  Sinitli  v.  Richmond 
it  D.  R.  C  J.,  34  Am.  &  Kng.  R.  Cas.  557,  99 
N.  Car.  -'41.  5  .S.  E.  Rep.  896. — Maiih  v. 
li'iliiiiii^tim  &'  l\\  A'.  Co.,  74  A'.  Car.  655, 
13  Am.  J^iy.  Rep.  105.  Troy  v.  CW/j-  /V.r;-  .3- 
)'.  V.N.  Co.,  ^\  Am.  &>  En^.  R.  Cos.  13, 
99  A'.  Car.  298,  6  .S".  A".  R,/t.  77,  6  y///;.  \/, 
A'rfi.  521.  Ciiiciniia/i,  //.  tl?^  /A  A',  ti*.  v. 
A'asst/i,  S^-tii/.  &^  A//J,'-.  A",  t'di.  427,49  O' .. 
S/.  230,  31  N.  E.  Rep.  2S2,  16  /,.  A'.  ./.  674. 
Kcrivhackcr  v.  CUvi'laml,  C.  &*  C  R.  Co.,  3 
O/ii'o  S/.  172.  //iiys  V.  itii/')i,sTM-  S/.  R. 
Co.,  34  /////.  iS>»  A'wi,'-.  A'.  C(i.v.  97,  70  7'i.\. 
602,  8  i'.  //'.  J\'ip.  491.  7Vrw  V.  I'lrmmit 
C.  R.  Co.,  24  /■/.  487.  yroTiNc,  I).i\ics7. 
Mann,  10  M.  it  VV.  548.  Riviiwisd 
Mayor,  etc.,  of  Colchester  i>.  Ilrooke,  7 
U-  H.  339,  53  IC.  C.  L.  376.— Al'l'Liili  IN 
VanOstran  .-.  Now  York  C.  ."t  II.  R.  R. 
Co.,  35  llun  (N.  Y.)  5<>o.  —  /  7/^'/';//<i  J//</- 
/aiid  R.  Co.  V.  /»■///■/<•,  34  .//;/.  d^  AV{|,^  A". 
C'(/.v.  22,84  /',f.  498,  5  S.  A.  R>-f>.  573.  Rk- 
viKwiNc;  Davis  7'.  Chicago  it  N.  \V.  R.  Co., 
58  Wis.  646.  t'/./;-/{-  V.  Rhlimond  i!'-^  /^.  A', 
('(».,  iS  Am.  &*  /uii[.  R.  Cti.s.  78,  78  I 'a.  709, 
49  .Im.  Ri-p.  394.  Riclimoiiii  Sr'  I>.  R.  Co, 
V.  .hi</,rs(»i,  i\  ilratt.i  /'(i.)8i2. — yiMrriNC, 
Hallimore  iSt  P.  K.  Co,  7/.  Junes,  95  U.S. 
439;  Trow  7'.  Vermont  C.  R.Co.,  24  V1.495, 
—  Disi  iNdUisiiKi)  IN  Norfolk  it  W,  R.  Co. 
V.  Car|u'r,88  Va.  556  Foi.l.owi'.O  IN  Miles 
V.  Atlantic,  M.  it  O.  R.  Co.,  4  llugju's 
(U.S.)  172.  (Juoii.!)  IN  Richmond  it  D. 
U.  Co,  7'.  Pickleseimer,  85  Va.  798.  10  S.  \L 
Rc|).  44.  -Doivihy  V.  C/hsapioii'  &^  O.  R. 
Co.,  28  *r.  I'd.  73:.  Rai//<y  v.  I.ontion  &• 
,V,  /('.  K.  Co.,  A.  A'.  I  4pp.' Cas.  754,  46  A. 
y.  A.r.  A  573.35  A.  7'.  637,  25  «'.  A'.  147; 
rtTtTst'/ijit^  A.  A'.  10  AU,  100,  44  A.y.  A'.r.  73, 


33  A.  Z".  209;  which  reversed  L.  R.  9  Ex.  71, 
43  A.  /.  A.r.  Ch.  73. 

(2)  //.«  reason,  extent,  and  limits.— \{  one, 
by  his  own  negligence  puts  himself  in  peril, 
yet  if  the  party  sought  to  be  charj.; 'd, 
after  discovering  the  peril,  or  after  being 
placed  in  a  condition  when;,  if  tliligent,  he 
would  have  discoveied  the  peril  in  lime  to 
avert  the  catastrophe,  fails  to  exert  projjcr 
diligence,  which,  if  e.xerlfd,  would  prol)al)ly 
prevent  the  disaster  — this  is  culpable  negli- 
gence, ttj  wiii('li  the  i)rimary  ncglig«'nce  of 
tile  plaintill  is  but  remotely  contributory. 
South  &»  W  Ala.  R.  Co.  v.  Sullivan,  59  .  //</, 
272.  -  Ai)iii;ki:i>  ro  in  (ieorgia  I'ac.  R.  Co. 
V.  Hughes,  39  Am.  it  Kng.  \<.  Cas.  6;4,  87 
Ala.  610,  6  So.  Rej).  4  3.  f;)lSTlNc;i:i,sm;D 
IN  V.AsX.  Teiin.,  V.  it  G.  R.  Co.  v.  King,  81 
.\la.  177;  MemphisitC.  R.  Co.  7'.  Woniiick, 
37  Am.  &  Kng.  R.  Cas,  30S,  84  Ala.  149,  4 
So.  Rep.  618.  Follow  hi)  iNMobile  it  M. 
R.  Co.  7'.  niakely,  59  Ala.  471  ;  Miinpliis  & 
C.  R.  Co.  7).  Co|)eland,  61  Ala,  376.  LlM- 
r  •11  IN  Frazcr  7-'.  S(juth  it  N.  Ala.  R.  Co., 
81  AIn.  185. 

And  the  defendant's  want  of  ordinary 
care  must  be  deemetl  to  be  the  proximate 
cause  of  the  injury,  unrler  such  circum- 
stances. Hays  V.  Ciaincsvi'lle  St.  R.  Co.,  34 
Am.  &^  A'//i,'.  A*.  Cas.  97,  70  7V.r.  602,  8  .S". 
//'.  Rep.  4i>i. 

In  such  cases,  however,  lime  is  to  be  al- 
lowefl  for  till-  defendant  to  bcconie  aware  of 
the  conduit  and  situation  of  the  |)'iaintilT, 
for  lu'ither  could  be  recpiired  to  anticipate 
the  other's  negligence.  Jfoloiuin  v.  ll'asli' 
iiiXton  i'>-  (/'.  A'.  C'('.,  8  .)la<key  {/).  C.)  316.— 
yt'oiiNo  Chicago,  R.  1.  it  P.  R.  Co.  v. 
Houston,  95  U.  S.  702.— Af7t'/.v  v,  lialtimo,  e 
^5^•  O.  R.  Co.,  38  Md.  588.  10  ./;//.  Ry.  Rep. 
521. 

It  is  not  material  how  short  an  interval 
occurs  between  the  negligi  nt  act  of  the 
plaintilT  and  that  of  the  defendant,  if  the 
latter  had  lime  to  discover  ihe  daitger  and 
avert  it  by  the  exercise  of  ordinary  can-. 
Clarl  V.  ll'ilminQton  l--^  //'.  A'.  Co.,  48  Am. 
i*^  Eiit;.  R.  Cas.  546,  109  A'.  (■(//•.  430,  14  .S'. 
A".  Rep.  43, 

Put  where  there  is  no  opjiortunity  for  the 
(iefeiulanl  lo  liecome  aware  of  the  negli- 
gence of  the  plaintilT,  ami  the  injury  is  oc- 
casioned by  the  concurrent  and  co  operating 
iii'gligence  of  both,  an  action  will  not  lie. 
/,,7<'/v  V.  Hallimore  <S-  O.  R.  Co.,  38  Md.  588, 
10  Am.  Ry.  Ref>.  521. 

The   recovery  1,  !i  plaihtiU'  for  uii  injury 
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produced  l)y  mutual  negligence  where  the 
dcft-nrlant,  before  the  injury,  discovered,  or 
niighl  have  discovered,  plaintiff's  perilous 
position,  caused  by  the conrurring  negligence 
of  bijlli  parties,  and  neglected  to  use  the 
means  at  his  command  to  prevent  the  injury, 
does  not  rest  on  the  ground  that  liie  defend- 
ant has  been  guilty  of  a  second  and  inde- 
pendent act  of  negligence,  which  is  the  sole 
cause  of  the  injury  and  which  must  be 
charged  as  a  separate  and  independent 
cause  of  action,  but  on  the  ground  tiiat  de- 
fendant's recklessness  and  wantonness  can- 
not be  excused  by  plainiill's  contributory 
negligence.  Killny  v.  Missouri  l^ac.  K.  Co., 
43  .////.  &-  I'lti^.  J\\  Ciis.  1 86,  loi  Mo.  67,  13 
S.  IV.  Kip.  806. 

Alihounh  the  i)laintifT,  suing  for  an  injury 
resulting  from  the  gross  negligence  of  the 
defendant,  niay  have  been  guilty  f  negli- 
gence, if,  nevertheless,  the  injury  might 
have  been  avoided  by  the  proper  care  of  the 
defendant,  such  co-operating  negligence  of 
the  plaintifT  will  not  exonerate  the  defend- 
ant. Louisvilli!  &*  N'.  R.  Co.  v.  Collins,  2 
Din>.  (A>.)  114.— DlsTiNGUlSHKi)  IN  Louis- 
ville &  N.  R.  Co.  7/.  Sickings,  5  Bush  (Ky.) 
I.  Foi.l.owKD  IN  Louisville  &  N.  R.  Co.t'. 
Filbern,  6  Hush  (Ky.)  574. 

(3)  Illmtratious.  —  Railroad  com|>anies 
are  under  the  same  oi>ligati()ns  as  ^Hher 
persons  to  use  their  own  property  so  as  not 
to  hurt  i>r  injure  others;  and  though  a  per- 
son be  injured  while  unlawfully  o\\  their 
track,  or  contributes  to  the  injury  by  his 
own  carelessness  or  negligence,  yet  if  the 
injury  niighi  have  been  avoiiled  by  the  use 
of  ordinary  care  and  caution  by  the  railroad 
company,  they  are  liable  in  damages  for 
the  injury,  litinvn  v.  Hannibal  &^  St.  J. 
A'.  Co.,  50  ,l/r».  4(11,  3  yini.  A'v.  A't/>.  540. — 
yuoTK.n  IN  Hunlinj;  t.  Central  Pac.  K. 
Co..  6  Am.  \'  Kiig.  U.  Cas.  282,  \0  Nev.  377. 
Rk.vikwI'I)  in  Krick  v.  St.  Louis,  K.  C.&  N. 
R.  Co..  8  Am.  >V  Kng.  R,  Cas.  280,  75  Mo.  595. 
Where  it  appeared  that  plahiiilT  stood 
upon  the  track  lon^  riionnh  prior  to  the 
aciiilent.  ami  f.ir  enou^ii  from  the  I'lmin^ 
train  fill  those  operating  the  same,  by  the 
excKise  if  iinlinary  can-,  to  have  discov- 
ered his  I'tul  in  time  to  stop  the  train  he- 
f.'i'  stiiking  the  pl.iintilT,  |ilaiiiMtl  was  en- 
titled to  rt'c  .ver,  even  tliounh  he  was 
negligent  in  entering  and  stopping  upon  the 
track.  l)i/M(an  V.  Mi^^oMti  I'ar.  A'.  Co.,  ^fi 
Mo.  ////.  i<>8.  -Foi  i.iiwiNt.  White  7'.  Wa- 
bash Western  K.  Co,,  34  Mo.  App.  57. 


And  plaintifT  would  be  entitled  to  recover 
under  similar  circumstances,  where  he  was 
rightfully  on  the  trick  but  was  guilty  of 
negligence  in  failing  to  look  out  for  the  ap- 
proach of  cars.  A'flfy  v.  Union  A'.  &*  '/'. 
Co.,  35  //«/.  &*  l-'tj^.  A'.  Cas.  396,  95  Afo.  279, 
14  WV.V/.  A'f/>.  721,  8  S.  ir.  Ri-p.  420. 

Where  a  defendant,  after  becoming  aware 
of  plaintilT's  danger,  by  observing  the  con- 
dition and  peril  of  plaintifT,  could,  by  the 
exercise  of  reasonable  care  and  prudence, 
have  avoided  the  collision,  the  negligence, 
etc.,  of  the  plaintifT  is  not  contributory. 
In  such  case  it  cannot  be  said  that  the  col- 
lision would  not  have  happened  but  for  the 
negligence,  etc.,  of  plaintifT.  Healy  v. 
Dry  Dock,  E.  B.  Sf  li.  R.  Co.,  14  /.  <S-  .V. 

(A'.  l'.)473. 

49.  AVIk'ii  olMMlieiivc  to  an  ordi- 
iiaiicR  would  liavu  i>r(>vt>iit<>d  ac- 
cldtMit.— A  company  is  liable  for  an  injury 
caused  by  its  servants,  notwithstanding 
plaintifT's  contributory  negligence  in  being 
on  its  track,  if  the  observance  by  it  of  a  city 
ordinance  in  force  would  have  enabled  its 
servants  to  .see  plaintifT  in  time  to  have 
avoided  the  accident.  Ji'nninj;s  v.  .V/.  I.ouis, 
J.  M.  &^  S.  R.  Co.,  99  Mo.  394,  1 1  .v.  Jf '.  R,p. 
999.— Foi.i.owKi)  IN  Pope  V.  Kansas  City 
Cable  R.  Co..  43  Am.  &  Eng.  R.  Cas.  290. 
99  Mo.  400,  12  S.  W.  Hep.  891. 

Hut  running  a  train  at  a  greater  rate  of 
speed  than  that  jirescribed  by  a  city  ordi- 
nance, within  the  corporate  limits  of  the 
city,  while  negligence  on  the  part  of  a  com- 
pany, will  not  of  itself  entitle  the  parly  to 
recover  damages  for  an  injury  sustained  by 
collision  with  a  train,  if  the  injury  in  part 
results  from  his  iwn  negligence.  Missouri 
Pac.  R.  Co.  V.  lUirnett,  3  l\:\.  Afif).  (Cii>. 
Cas:)  287.— Cki  I  iiisiN(;  Missouri  Pac.  R. 
Co.  T'.  Weisen,  05  Tex.  443. 

Where  the  evidence  showed  that  when 
plaint ifT  drove  on  the  track  the  train  of 
cars  \v,!S  standing,  with  engiiu-  attached, 
about  two  hundred  yards  behind  him.  where 
he  was  in  full  view  ;  thai  the  cirs  were  de- 
tached aiul  allowed  tn  run  on  a  down-grade, 
with  only  one  brakeman  on  tliom,  who 
< onid  not  control  their  speed  as  they  ap- 
pioachcd  plaintifT,  riini)ii<^  m  the  late  nf 
more  than  si.x  mili  ■>  an  hour,  the  •naxinium 
ailowtd  by  a  municipal  ordinance  there  in 
forcc-these  facln  show  such  gross  negli- 
gence as  amounts  to  rci  klessness,  wilful- 
ness, wantonness,  and  avoid  the  defense  of 
contributory  ncgligeiue,     Cieorf^ia  Pac.  R. 
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Co.  V.    O' Shields,   90   Ala.   29,  8    So.   Efp. 
248. 

50.  Wlicii  (lef'eiKlniit  wa8  guilty  of 
wilful  or  Wttutoii  ooinluct.*— (I)  A'w/r 
■italed. — When  coiitril>utory  negligence  is 
relied  on  :is  a  defense  to  an  action  to  re- 
cover damages  for  personal  injuries,  if  it  be 
shown  that  tlicy  were  inflicted  recklessly, 
wantonly,  or  intentionally,  such  defense  is 
vitiated  and  overcome.  Cook  v.  Central  R. 
&•  li.  Co.,  67  Ala.  533.— Following  Tan- 
ner?'. Louisville  &  N.  R.  Co.,  60  Ala.  621  ; 
Gothard  v.  Alabama  G.  S.  R.  Co.,  67  Ala. 
\i4.— Highland  Ave.  &'  li.  K.  Co.  v.  Winn, 
93  Ala.  306,  9  So.  Rep.  509.  Georgia  Pac. 
R.  Co.  v.  O' Shields,  90  Ala.  29,  8  So.  Rep. 
248.  St.  Louis,  I.  M.  &•  S.  R.  Co.  v.  Free- 
in.in,  4  Ain.Sr'  Kng.  R.  Cas.  608,  36  Ari:  41. 
S/iiimacher  v.  St.  Louis  &*  S.  F.  R.  Co.,  39 
Fed.  Rep.  174,  17  IVash.  L.  Rep.  550.  Esrey 
v.  Southern  Pac.  Co.,  88  Cal.  399.  26  Pac. 
Rep.  211.  Kennedy  v.  Denver,  S.  P.  &•  P. 
R.  Co.,  34  Am.  &»  Eng.  R.  Cas.  40,  10  Colo. 
493,  16  Pac.  Rep.  210.  Florida  Southern  R. 
Co.  v.  Hirst,  52  Am.  &*  Fng.  R.  Cas.  409, 
30/7.1.  I,  II  So.  Rep.' S06.  Lair  Shore  &* 
M.  S.  R.  Co.  V.  liodemer,  54  Am.  &*  Fng.  R. 
Cas.  177.  139  ///.  596,  29  A'.  E.  Rep.  692. 
Chicago  IV.  I).  R.  Co.  v.  Ryan,  43  Am.  <S^ 
Eng.  R.  Cas.  396,  131  ///.  474.  23  'V.  /;.  Rep. 
385 ;  affirming  31  ///.  ^///.  621.  Illinois  C. 
R.  Co.  V.  /Vfiin/,  49  ///.  .///.  232.  Chicago 
»5->M  W.  R.  Co.  V.  A'/V/Zk,  40  ///.  App.  416. 
Citiaens'  St.  R.  Co.  v.  ll'illoefy,  58  Am.&^ 
Eng.  R.  Cas.  485,  134  /«^/.  563,  33  A'.  E. 
Rep.  627.  A'orrady  v.  Ad^Y  .S'//<J>v  iJ-  J/.  S. 
A'.  cV;.,  131  /W.  261.  29  A'.  /•;.  Rep.  1069. 
Indianapolis  Union  R.  Co,  v.  Poetic  her,  131 
/;/,/.  82,  28  A'.  E.  Rep.  551.  Loiiis7'ille,  N. 
A.  &•>   C.  R.  Co.   v.  Adcr,  no  Ind.  37^).  9 

West.  Rep.  190,  II  ,V.  E.  Rep.  \n.  Pelt 
R.  i^-^  S.  ]'.  Co.  V.  .Uaitn,  107  /nd.  89,  7  A'. 
A".  A'</.  893.  Jvens  v.  Cincinnati,  (/'.  <S^ 
.1/.  A'.  Co.,  23  ,////.  OJ-  A/{^'.  A'.  t'.M.  258.  103 
///./.  37,  2  A'.  E.  Rep.  134,  Pennsyhiania 
(  (».  V.  Sinclair,  (m  hid.  301.  Indianapolis  Sr* 
C.  A',  c'c.  V.  McClure,  2(>  /«</.  370.  '/'haver 
v.  .sy.  Ai'w/.v,  .1.  .ii^  /■.  //.  A'.  t'<i.,  22  ///(/.  26. 
A'.j«v,f.«  /'i/(-.  A'.  C(».  V.  Whipple,  37  .////.  i> 
A/(i,'.  A',  t'.ii.  320,  39  h'an.  531,  18  Pac.  Rep, 
■/  50.     Kansas  I'ac.  R.  Co.  v.  Pointer,  14  A"<t«. 

',s.  Louisville  c»*  iV.  A'.  C'.'.  v.  Price,  28  .^/w. 
^r»  Eng,   R,  Cas.  542,  84  A>.  298.  1  .V.  W. 

*  Sf.     lis,.  ,;///^,    10  (3). 

CiMiUihiitory    m'KlinciKc    Is     not    a    ilefiMise 
wliLMc  injmy  is  wilful  or  gross,  si-i-  noti!S,  30  Am. 
Uki'.  lyo;  44  Am.  &  IlNii.  R,  Cas.  55a,  idntr. 
3  0.  R.  D.— 18. 


Rep.  483.  Louisville  C-^  A'.  R.  Co.  v.  McCoy, 
15  y//«.  <S-  A'//^'.  A".  Cas.  277,  81  A>.  403. 
C/a.xton  V.  Lexington  (S»  A*.  ^^  A'.  Co  ,  13 
A'/' f// (A')'.)  636,  \-]  Am.Ry.  Rep.  12.  Potno- 
weesterv.  Grand  Rapids  &^  /,  R.  Co.,  28  y/w. 
.S^  A//^.  A".  Cas.  476,  63  J//<7/.  557,30  X.  W. 
Rep.  337.  K'ellny  v.  Mis.souri  I'ac.  R.  Co.. 
43  y/w.  «3~»  AV/i,'^.  A*.  Cas.  1S6,  101  J/i;.  67,  13 
S.   W.  Rep.  806. 

A  railroad  company  is  liable  for  the  reck- 
lessness or  carelessness  of  its  employes  in 
failing  to  discover  the  danger  of  a  person, 
where  the  exercise  of  ordinary  care  would 
have  discovered  the  danger  and  averted  the 
calamity,  howrver  gross  the  negligence  of 
the  injured  party  n>ay  have  been  in  placing 
himself  in  such  position  of  danger.  White 
V,  Wabash  Western  R.  Co.,  34  Mo,  App,  57. 
— AlM'i.vlNU  Harlan  v.  St.  Louis,  K.  C.  & 
N.  R.  Co.,  64  Mo. 480, 65  Mo.  22.  QuoTiNO 
Karle  v.  (vansas  City,  St.  J.  &  C.  H.  R.  Co., 
55  Mo.  476;  Rurham  v.  St.  Louis  &  I.  M. 
R.  Co.,  56  Mo.  338  ;  Zimmerman  v.  Hanni- 
bal &  St.  J.  R.  Co.,  71  Mo.  476;  Kelley?/. 
Hannibal  &  St.  J.  R.  Co.,  75  Mo.  138 ;  Dono- 
hue  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  91  Mo. 
357.— I'oi.i.owKU  IN  DuiK.an  v.  Missouri 
I'ac.  R.  Co.,46  Mo.  App.  198. — Darwiu  v. 
Charlotte,  C,  &^  A.  R.  Co.,  23  So.  Car.  531, 
55  Am.  Rep,  32. 

(2)  /Is  extent  and  limits, — To  entitle  one 
to  recover  for  an  injury  to  which  his  own 
negligence  may  have  contributed,  the  in- 
jurious act  of  defendant  must  have  been 
purposely  and  intentionally  committed,  with 
a  design  to  produce  injury  ;  or  it  must  have 
been  ct)niinitted  under  such  ciicuinstanccs 
as  that  its  natural  and  probable  const^quence 
would  be  to  produce  injury  to  others.  Pelt 
R,  &'  S.  V.  Co.  V.  Mann,  107  /nd.S(),7A',  E. 
Rep,S(jy — Foi.i.o'viNc.  Louisville,  N.  A.  & 
C.  R.  Co.  7'.  Hryan,  107  Ind.  51.-  Foi.i.oWKii 
IN  Louisville,  N.  A.  &  C.  R.  Co.  i>,  Adcr, 
no  Ind.  376,  9  West.  Rep.  190,  11  N.  E, 
Rep.  437.  —  Indianapolis  tr*  C,  R,  Co,  v. 
McClure,  26  Ind,  370. 

And  the  intent  to  commit  an  injury  may 
be  eiihei  actual  or  constructive  so  as  to 
make  the  injury  one  wilfully  inflicted.  In- 
dianapolis Vnion  R.  Co.  v.  Poetic  her,  131 
Ind.  8 J,  j«  A'.  A".  Rep.  551. 

And  wilfulness  or  wantonness  is  always  to 
be  attributed  to  the  defendant,  if  he  might 
have  avoided  injuring  the  plaintilT  not- 
withstanding his  own  negligence.  Indian- 
apolis (S^  C.  A'.  Co.  V.  McClure,  26  Ind,  370. 
—  yuoiiNO  VVuile  v.  North  Eastern  R.  Co,, 


fv4; 


U     ■   1 


■ ,'( '' 


■     i 


274 


CONTRIBUTORY   NEGLIGENCE,  61. 


El..  Bl.  &  El.  719,  96  E.  C.  L.  719;  Woolf 
V.  Beard.  8  C.  &  I'.  373.  34  E-  C.  L.  435; 
Hawkins  v.  Cooper.  8  C.  &  P.  473.  34  E.  C. 
L.  485. — Distinguished  in  Lary  i/.  Cleve- 
land, C.  C.  &  1.  R.  Co.,  3  Am.  &  Eng.  R. 
Cas.  498,  78  Ind.  323.  yuoiEU  in  Belle- 
fonuinc  R.  Co.  7'.  Hunter,  33  Ind.  335. 

When  wanton  and  wilful  negligence  on 
the  part  of  defendant  iscliarged  iind  proved, 
it  makes  no  difference  to  what  extent  the 
person  killed  or  injured  was  guilty  of  a  want 
of  care.  La/te  Shore  &*  M.  S,  R.  Co.  v. 
Bodemer,  54  Am.  «3-  Eng.  K.  Cas.  177,  139 
///.  596,  29  N.  E.  Kep.  692 ;  affirming  33  ///. 
■^//-  479-  tla.xton  v.  Lexington  &•  B.  S. 
A'.  Co.,  13  Bui/i  (Ay.)  636,  17  Am.  Ry.  Ri-fi. 
12.— Following  Louisville,  C.  &  L,  R.  Co. 
V,  Mahony,  7  Bush  (Ky.)  235. 

"  Gross  negliu;ence "  on  the  part  of  the 
railroad  engineer  docs  not  overcome  the 
defense  of  contributory  negligence,  unless 
it  is  such  as  raises  the  presumption  of  a 
conscious  indifference  to  consequences — 
that  is.  unless  it  is  wanton,  reckless,  or  in- 
tentional. Cixrrington  v.  Louisville  &*  N. 
R.  Co.,  41  Am.  &-  Eng.  R.  Cas.  543,  88  Ala. 
472,  6  So.  Rep.  910.  Citizens'  St.  R.  Co.  v. 
Wilheby,  S^  Am.  «S>«  Eng.  R.  Cas.  485,  134 
Intl.  563,  33  iV.  £.  Rep.  627. 

To  avoid  the  defense  of  contributory  neg- 
ligence it  is  not  necessary  that  the  wrong- 
ful act  of  the  defendant,  or  its  agents  and 
servants,  should  be  "  wanton  and  inten- 
tional," as  erroneously  stated  in  the  case 
of  Government  St.  R.  Co.  v.  Hanlon,  53 
Ala.  70 ;  if  the  injury  done  be  wanton,  reck- 
less, or  intentional,  that  defense  is  over- 
come. Tanner  v.  Louisville  &*  A\  R.  Co., 
60  Ala.  621.— FoLLowKi)  IN  Memphis  &  C. 
R.  Co.  V.  Copeland,  61  Ala.  376;  Gothard 
7'.  Alabama  G.  S.  R.  Co.,  67  Ala.  114;  Cook 
V.  Central  R.  &  B.  Co,,  67  Ala.  533. 

In  no  case  will  the  wilful  neglect  of  a 
party  be  excused  by  the  contributing  negli- 
gence of  the  person  injured,  unless  the  con- 
tributing fault  is  more  than  gross  neglect, 
and  amounts  to  a  purposed  injury  which 
could  not  be  avoided  by  a  proper  degree  of 
care  before  or  after  its  discovery.  Louis- 
ville &*  N.  R.  Co.  V.  McCoy,  1 5  Am.  &*  Eng. 
R.  Cas.  277,  81  A'y.  403.— Quoting  Tona- 
wanda  R.  Co.  v.  Munger,  5  Hen.  (N.  Y.)  267. 

51.  Uiid<>r  vurioiiN  HtatiitcN.*— (1) 
(I'eorgia. — In  an  action  against  a  railroad 
for  damages  on  account  of  a  personal  in- 


*  See  also  hhU,  iS,  3. 


jury,  where  the  negligence  of  the  defendant, 
if  there  was  any  at  all,  seems  to  have  been 
but  slight,  and  that  of  the  plaintiff  greater, 
a  verdict  in  favor  of  the  plaintiff  for  $10,000 
is  not  only  flagrantly  extravagant,  but  so 
excessive  as  to  disclose  either  bias  in  his 
favor  or  prejudice  against  the  defendant,  or 
that  the  jury  wholly  mistook  and  misappre- 
hended the  instructions  of  the  court.  Cen- 
tral R.  Co.  V.  Smith,  76  Ga.  209,  2  Am.  St. 
Rep.  31. — Revikweu  in  Central  R.  &  B. 
Co.  V.  Smith,  80  Ga.  526. 

Sections  3034  and  2972  of  the  Ga.  Code  are 
in  pari  materia,  but  noi  identical.  They  pro- 
vide lor  separate  defenses  to  suits  against 
railroads.  The  first  applies  where  the  per- 
son injured  causes  the  injury  to  himself,  or 
consents  thereto ;  the  second  applies  where 
the  consequences  of  the  present  or  antece- 
dent negligence  of  the  defendant  are  im- 
pending, but  may  be  avoided  by  ordinary 
care  on  the  part  of  the  other  party.  Botli 
include  the  doctrine  of  contributory  negli- 
gence, and  provide  for  a  recovery  in  part, 
in  case  the  negligence  of  both  parties  con- 
tributed to  the  injury.  Savannah,  !'.&•  IV. 
R.  Co.  v.  Stnt/art,  71  Ga.  427,  See  also 
Southwestern  R.  Co.  v.  Hankerson,  61  Ga. 
114. 

(2)  Kentucky.  —  Contributory  neglect  is 
not  a  defense  to  an  action  under  the  stat- 
ute for  wilful  neglect,  if  wilful  neglect  is 
proved.  Louisville  6-  N.  R.  Co.  v.  Brice,  28 
^lm.  €r*  Eng.  R.  Cas.  542,  84  A'y.  298,  i  S. 
W.  Rep.  483. 

The  Ky.  statute,  making  defendant  liable 
for  causing  injuries  through  gross  neglect, 
regardless  of  any  contributor/  negligence  on 
the  part  of  the  person  injrrcd,  applies  to 
cases  only  where  the  injury  results  in  death. 
Illinois  C.  R.  Co.  v.  Viek,  {Ay.)  15  S.  W. 
Rep.  665. 

The  right  to  plead  contributory  negli- 
gence is  denied  only  in  cases  arising  under 
the  statute  authorizing  the  recovery  of 
punitive  damages,  where  the  life  of  one 
^icrson  has  been  lost  by  tlie  wilful  neglect 
of  another.  Owen  v.  Louisville  &*  N.  R. 
Co.,  3S  Am.  &•  Eng.  R.  Cas.  687,  87  Ay.  626, 
9  5.  IV.  Rep.  698. 

(3)  Mississippi. — The  provision  in  §  1047 
of  the  Code  of  1880,  relating  to  the  injury 
of  an  individual,  was  not  intended  to  abro- 
gate the  common  law  rule  that  one  cannot 
recover  on  account  of  the  negligence  of  an- 
other if  by  reasonable  care  he  could  have 
avoided  injury  from  it,  but  rather  to  pre- 
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clude the  idea  that  the  penalty  recoverable 
by  the  town,  city,  or  village  for  a  violation 
of  the  statute  is  exclusive  of  the  right  of  an 
individual  to  redress  for  injury  sustained  at 
the  time  of  such  violation,  yiii-sbur^  &* 
M.  A'.  Co.  V.  AlcUmvan,  62  Miss.  682. 

(4>  7'i»»essii:* — Undt-r  statutory  regula- 
tions, Code,  ^^  1166-1168,  in  regard  to  rail- 
roads, in  case  of  failure  on  tlic  part  of  the 
railroad  company  to  show  that  the  precau- 
tioiis  required  have  been  complied  with,  the 
company  is  liable  for  the  injury  resulting, 
although  the  observance  of  the  requirements 
would  not  have  prevented  the  injury  and 
the  injured  party  contributed  to  the  dam- 
age by  his  own  negligence.  Yet  his  negli- 
gence may  and  should  be  looked  to  by  the 
jury  in  mitigation  of  damages.  Kailroad 
Ciy.\.  Walker,  11  Heisk.  (Totn)  383. — Al'- 
I'ROVKU  IN  Chesapeake,  O.  &  S.  W.  R.  Co. 
V.  Foster,  88  Tenn.  671,  13  S.  W.  Rep.  694, 
14  S.  W.  Rep.  428. 

A  charge  that  "  it  is  the  duty  of  an  intel- 
ligent being  to  exercise  reasonable  precau- 
tion to  avoid  danger,  and  this  precaution 
must  be  exercised  in  proportion  to  the  dan- 
ger and  the  knowledge  of  the  danger,"  ap- 
plies both  to  a  court  for  common  law  negli- 
gence and  for  negligence  under  the  Ten- 
nessee statute,  the  difference  being  that  a 
violation  of  this  rule  would  bar  the  remedy 
at  common  law  and  mitigate  the  damages 
under  the  statute.  Kashville  &»  C.  K.  Co. 
V.  Smith,  15  Am.  Sf  Eng.  R.  Cas.  469,  9  Lea 
{ Tinn.)  470. 

The  rule  of  this  state,  in  the  case  of  con- 
tributory negligence,  is,  that  if  the  injured 
parly  proximately  contribute  to  the  injury, 
he  cannot  recover  damages,  nor  can  he  re- 
cover if  both  parlies  are  equally  in  fault ;  but 
he  may  recover  if  the  negligence  of  the 
other  party  was  the  proximate  cause  of  the 
injury,  although  he  may  have  contributed 
to  the  injury  by  his  own  negligence,  such 
negligence  going  only  in  mitigation  of 
the  damages.  Louisvi/k,  N.  &*  G.  S.  A'.  Co. 
V.  I'leminy;,  18  Am.  &^  En^.  R.  Cas.  347,  14 
Lfii  (  7'fn».)  128. 

The  negligence  or  wrongful  conduct  of 
the  injured  party  ntay  be  considered  in 
mitigation  of  damages,  whether  the  dam- 
ages recoverable  be  only  compensatory,  or 
compensatory  and  exemplary  ;  and  this  rule 


•  Doctrine  that  contrilmtory  negliKcnce  rocs 
in  mitigation  of  damages,  see  note,  i8  Am.  & 
Enu.  R.  Cas.  362. 


is  applicable  to  all  cases  of  contributory 
negligence,  and  is  not  confined  to  cases 
growing  out  of  statutes  regulating  the 
duties  of  railroad  employes  on  a  moving 
train  when  an  obstruction  appears  on  the 
track.  Louisville,  N.  <S-»  G.  S.  R.  Co.  v. 
Elemiiig,  18  Am.  jS-*  Eti}^.  R.  Cas.  347,  14 
Lea  (Tenn.)  128.— Quuting  Louisville  &  N. 
R.  Co.  V.  Conner,  2  Baxt.  (Tenn.)  382 ;  East 
Tenn.,  V.  &  G.  R.  Co.  v.  Humphreys,  12 
Lea  (Tenn.)  206. 

The  negligence  of  the  person  injured, 
which  caused  or  contributed  to  the  acci- 
dent, may  be  taken  into  consideration  by 
the  jury  in  determining  the  amount  of 
damages  to  be  given  for  the  injury.  Louis- 
ville &•  N.  R.  Co.  v.  Burke,  6  Coldw.  ( Tenn.) 
45.— OvKRRULED  IN  Nashville  &  C.  R.  Co. 
V.  Prince,  2  Heisk.  (Tenn.)  580. 

II.  PLEASING. 

52.  Wlieii  iiiiiHt  be  iie^ntived  iu 
dcelariition  or  complaint*— Illiiioii*. 

— In  order  to  recover  for  damages  for  negli- 
gence, it  must  be  alleged  and  proved  that 
the  party  injured  was  at  the  time  he  was  in- 
jured observing  due  or  ordinary  care  for  his 
own  safety.  Chicago  &*  A.  R.  Co.  v.  Crow- 
der,  49  ///.  ////.  1 54.  Chicago,  li.  &*  Q.  R. 
Co.  V.  J/assard,  26  ///.  373.— Quoted  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Damerell,  81  111. 
450. 

53. Indiana.—  Where  a    suit    is 

based  upon  negligence,  the  complaint  must 
aver  that  plaintiff  was  in  the  exercise  of 
due  care,  or  that  the  injury  resulted  with- 
out his  fault,  or  contain  some  equivalent 
averment.  Sherfey  v,  Evansville  &*  T.  H. 
R.  Co.,  121  Ind.  427,  23  A^.  E.  Rep.  273. 
Evansville  &•  C.  R.  Co.  v.  Hiatt,  17  Ind. 
102.  Toledo,  14'.  (^  ir.  R.  Co.  v.  Rerin,  26 
Ind.  443.  JeffersonviHe  R.  Co.  v.  Hendricks, 
26  Ind.  228.  Michigan  S.  <S-  A^.  /.  R.  Co. 
V.  Lants,  29  Ind.  528.  Maxfield  v.  Cincin- 
nati, I.  <S-  /-.  /'.  Co.,  41  Ind.  269.  Hath- 
away V.  Toledo,  IV.  &^  IV.  R.  Co.,  46  Ind. 
25,  6  Am.  Ry.  Ref>.  399.  Jackson  v.  Indian- 
apolis &•  St.  L.  R.  Co.,  47  Ind.  454.  Louis- 
ville, A'.  //.  «S-  C".  R.  Co.  V.  Roland,  53  Ind. 
398.— DlSTiN(;uisHKl>  IN  Cincinnati,  H.  & 
L  R.  Co.  V.  Carper,  31  Am.  &  Eng.  R.  Cas, 

*  Duty  to  negative  contributory  negliRence  in 
complaint,  see  notes,  33  Am.  &  Eno.  R.  Cas.  651; 
i<)  lit.  194 

When  absence  of  contributory  negligence  must 
be  averred,  see  38  Am.  &  Eng.  R.  Cas.  183. 
atstr. 
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36,  112  Ind.  26,  II  West.  Rep.  223,  13  N.  E. 
Rep.  \22.—  Gorinley  v.  0/iio  &•  At.  R,  Co.,  5 
AiH.  «>•  A"/(f .  A'.  Las.  581,  72  /mi.  31.  J'etin- 
sylvunia  Co.  v.  Ga'lcnline,  7  ^//«.  <^  ^^Wjf ■  /»'• 
t<i.f.  517,  77  /«</.  322.  Cincinnati,  W.  <S-» 
J/.  A'.  Co.  V.  /V/f^i.  6  ^/w.  6-  /iV/js;-.  A*.  CVfJ. 
126,  80  /;;//.  168.  /"/.  Wayne,  C.  &•' L.  Ji. 
Co.  V.  Gruff,  132  Ind.  13,  31  A'.  A".  Rep.  460. 
— guoiiNU  Ohio  &  M.  R.  Co.  z/.  Walker, 
113  Ind.  \^.—liier  V.  Jeffersonville,  Af.  &* 
/.  A'.  Co.,  132  /«</.  78,  31  A'.  E.  Rep.  471. 

Or  else  the  alisence  of  contributory  negli- 
gence must  clearly  appear  from  the  facts 
which  ate  alli-ged.  Maxfieldv.  Cincinnati, 
I.  ^  L.  R.  Co.,  41  Ind.  269. 

The  averment  in  a  complaint  for  negli- 
gence that  the  plaintifT  was  free  from  fault 
is  so  essential  and  fundamental  to  the  cause 
of  action  tiiat  its  omission  will  render  the 
complaint  had  on  a  motion  in  arrest  of 
judgment,  whether  the  action  be  com- 
menced in  tiie  circuit  or  superior  court  or 
before  a  justice  of  the  peace.  Cincinnati, 
IV.  &•  Af.  R.  Co.  V.  Stanley,  (Ind.  App.)  rj 
N.  E.  Rep.  316. 

A.  complaint  for  negligence  which  does 
not  aver  or  show  the  absence  of  negligence 
by  tlie  plaintitT  contributing  to  the  injury  is 
bad  on  demurrer.  Louisville,  N.  A.  &*  C. 
R.  Co.  V.  Lockridge,  22  Am.  &*  Eng.  R.  Cas. 

649.  93  /'"'•  '9'- 

And  this  is  true  notwithstanding  the  fact 
that  it  charges  generally,  by  way  of  epithet, 
that  the  acts  complained  of  were  wrong- 
fully, unlawfully,  and  wilfully  done.  Louis- 
ville, JV.  A.  &>  C.  R.  Co.  V.  Schmidt,  106  Ind. 
73.  5  A'.  E.  Rep.  684;  fur  titer  appeal,  126 
Iiid.    pn. 

But  an  express  averment  that  the  plain- 
till  was  guilty  of  no  contributory  negli- 
gence is  not  necessary  if  that  fact  otherwise 
appears ;  e.  g.,  as  .v!'ere  it  is  averred  that 
while  the  plaintifT,  being  a  passenger,  was 
seated  in  tlie  defendant's  coach,  the  coach, 
by  reason  of  the  defendant's  negligence, 
broke  through  a  bridge,  whereby,  etc.  Red- 
ford,  S.,  O.  &^  li.  R.  Co.  V.  Riiinholt,  21  Am. 
&*  Enif.  R.  Cas.  466,  99  Ind.  55r.— QiroiKu 
IN  Pittsburgh,  C.  iSf  St.  L.  R.  Co.  v.  Hixoii, 
32  Am.  t"it  Eng.  R.  Cas.  374,  no  Iiul.  225. 
Rkviewki)  in  Ohio  &  M.  R.  Co.  t/.  Smith,  5 
Ind.  App.  5f)o. 

The  general  rule  that  a  person  suing  for 
damages  resulting  from  negligence  must 
aver  that  he  was  in  the  exercise  of  due  care 
himself  does  not  apply  where  he  sues  to 
recover  for  the  value  of  wood  which  he  had 


already  placed  near  a  railroad  track  under  a 
contract  to  sell  it  to  the  company,  but 
which  was  burned  before  it  was  measured 
or  paid  for.  In  such  case  it  is  sufficient  to 
allege  that  the  fire  took  place  through  the 
negligence  of  the  company's  servants,  with- 
out further  alleging  that  the  plaintifT  was 
free  from  negligence.  Indianapolis  &^  C. 
R.  Co.  V.  I'aramore,  31  Ind.  143. — DISTIN- 
GUISHED IN  Pennsylvania  Co.  z/. Gallentinc, 
7  Am.  &  Lng.  R.  Cas.  517,  77  Ind.  322. 

54. MaHHueliiiHvttN.  —  Where   a 

plaiiitilT  sues  to  recover  for  injuries  at  a 
crossing,  a  complaint  charging  that  he  was 
in  the  exercise  of  due  care,  that  he  was 
knocked  down  and  injured  by  a  locomotive 
of  defendant's  through  the  negligence  and 
carelessness  of  the  company,  by  reason  of 
its  failure  to  give  the  required  signals, 
states  a  good  cause  of  action  at  common 
law,  but  is  not  sufficient  under  the  Mass. 
Act  of  1874,  ch.  372,  §  164.  In  such  case 
plaintifT  cannot  recover  unless  he  was  using 
due  care  when  hurt.  Fuller  v.  Boston  &* 
A.  R.  Co.,  14  Am.  6-  Eng.  R.  Cas.  695,  133 
Mass.  491. 

05.  Michigan.  —  PlaintifT   must 

allege  and  prove  that  the  injury  was  occa- 
sioned by  defendants'  negligence,  particu- 
larly specifying  the  duty  and  the  breach 
thereof  which  constituted  negligence,  and 
averring  also  that  plaintifT  himself  was  in 
the  exercise  of  ordinary  care  and  did  not 
by  his  own  negligence  contribute  to  the 
injury.  Thompson  v.  Flint  &"  P.  M.  R.  Co., 
23  Am.  &-  Eng.  R.  Cas.  289,  57  Mich.  300, 
23  A'.  \V.  Rep.  820.— Rkvikwkd  in  Parker 
V.  Providence  &  S.  Steamboat  Co.,  17  R.  I. 

37'>- 

50.  Wlioii  iummI  luit  he  iio(;ativ(Ml  in 
ilevliiration  <»r  coinpluiiit— Alnhainu 
— California. — In  an  action  to  rerrwer  for 
personal  injuries,  based  upon  the  negligence 
of  the  defend:int,  it  is  not  necessary  to  aver 
due  care  on  the  part  f)f  the  plaintifT,  or,  in 
other  words,  to  deny  contributory  negli- 
gence. Holt  V.  What  ley,  51  Ala.  569. 
Thompson  v.  Duncan,  76  Ala.  334.  Mary 
Lee  C.  &*  R.  Co.  v.  Chani/'liss,  53  Am.  &» 
Eng.  R.  Cas.  254,  97  Ala.  171.  11  .SV».  Rep. 
897.  Robinson  v.  Western  Pac.  R.  Co.,  48 
Cal.  409,  7  Am.  Ry.  Rep.  244. 

For  contributory  negligence  is  a  matter 
of  defense  only.  Mobile  &*  M.  R.  Co.  v. 
Crenshaw,  8  Am.  6»  Eng.  R.  Cas,  340,  65 
Ala.  566. 

In  an  action  for  injuries  to  the  person, 
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occasioned  by  negligence,  It  is  not  neces- 
sary to  aver  that  the  plaintilT  was  in  the 
exercise  of  reasonable  care  or  without  fault; 
these  are  matters  of  clefeiise.  Giwcrnment 
St.  li.  Co.  V.  HiinloH,  53  Ala.  70.— OvEk- 
KUI.KI)  IN  Kansas  City,  M.  &  H.  K.  Co.  v. 
Crocker,  95  Ala.  412. 

57. Geoi'tfia.— Negligence  of  a  com- 
pany being  presumed  when  injury  by  the  run- 
ning of  its  train  is  shown,  it  is  not  necessary 
foi  a  father,suing  for  loss  of  the  services  of  his 
minor  son,  not  an  em])loye  of  the  company, 
who  was  killed  on  a  public  crossing,  to  al- 
lege in  his  declaration  either  that  he  or  the 
son  was  in  the  exercise  of  due  care,  or  was 
without  fault.  Gi'orgia  Midland  <&«•  G.  K. 
Co.  V.  Evans,  87  Ga.  673,  13  S.  E.  Kep.  5S0. 

58. K«iitii«'ky.— In   an   action  for 

negligence,  when  the  plaintiff  has  shown  the 
negligence  of  the  ccjmpany,  and  the  injury 
caused  by  it,  the  cause  of  action  is  made 
out,  and,  unless  his  own  proof  shows  con- 
tributory negligence  on  his  part,  he  is  en- 
titled to  recover ;  and  it  is  not  necessary 
for  plaintiff  to  allege  or  prove  allirmatively 
that  he  was  not  guilty  of  negligence. 
Paducah  «&-  M.  R.  Co.  v.  Uoehl,  12  Hush 
(Ay.)  41,  18  Am.  Ay.  Kcp.  338.— Distin- 
cuisiiiNc;  Allyn  v.  Boston  &  A.  R.  Co.,  105 
Mass.  78.  Quoting  Oldfkld  v.  New  York 
&  II.  R.  Co.,  14  N.  Y.  310;  Washingum  & 
c;.  R.  Co.  V.  Gladmon,  15  Wall.  (U.  S.)  407. 

51>. Mis.soiiii.  — Contributory  neg- 
ligence is  a  matter  of  defense,  and  need  not 
he  alleged  or  proved  by  the  |>laintiff.  Thorpe 
V.  Missouri  Pac.  A'.  Co.,  89  Mo.  650,  2  .V.  II'. 
A'.p.  3.  Loyd  V.  Hannibal  &*  St.  J.  A'.  Co., 
53  Mo.  509,  1 2  .,•/;//.  A>.  AVp.  474.  /'ftty  v. 
//anni/'a/  »5-  .SV.  /.  A'.  Co.,  28  Am.  <S-  Enjf.  A'. 
Cas.  618,  88  Mo.  306.— ToLLOWiNd  Thomp- 
son 7'.  North  Mo.  R.  Co.,  51  Mo.  190;  Loyd 
7'.  Hannibal  &  St.  J.  R.  Co.,  53  Mf).  509. 

And  it  is  not  incumbent  on  a  plaintiff 
suing  for  an  injury  caused  by  defendant's 
negligence  to  allege  that  the  injury  was 
done  "  without  any  fault  on  plaintiff's  |)art." 
Hudson  V.  H'ahas/i  U'fstirn  A'.  Co.,  loi  A/o. 
13,  14.'?.  /f.  AVp.  15. 

00. Montana.— In    an    action    for 

damages  for  injury  of  person  the  plaintiff 
need  not  allege  or  prove  that  the  same  oc- 
curiL-cl  without  his  fault  or  contributing 
nej^lcct.  Proof  »)f  such  fault  of  negligence 
is  |)ropor  matter  of  deiense.  ///;/,;)'  v. 
Gi/mrr,  3  A/ont.  90.—  Foi.i.owiNr,  Washing- 
ton &  G.  R.  Co.  V.  Gladmon,  1 5  Wall.  (U.  S.) 
401. 


01. New  Hani|>.>4liirc.  —  In   case 

for  an  injury  resulting  from  the  alleged  neg- 
ligence of  the  defendants,  it  is  not  necessary 
to  allege  that  the  plaintiff  was  without 
fault.  S'mit/i  v.  Eastirn  A'.  Co.,  35  A'.  //. 
356. — Ai'i'kovKD  IN  He(  ker  t.  New  York, 
L.  E.  &  W.  li.  Co.,  3"  N.  Y.  S.  R.  750.  5" 
Hun  585.  10  N.  Y.  Supp.  413. 

«2. Nt'w  York.  —A  plaintiff   need 

not  negative  contributory  negligence  in  his 
complaint.  The  fact  is  involved  in  the  id- 
legation  that  the  injury  was  caused  by  tlie 
negligence  of  the  defendant.  A/e/e  v.  JMa- 
ware  6-  //.  Canal  Co.,  27  /.  &^  S.  (A'.  J'.i 

367, 14  N.  V.  Supp.  630,  39  A',  v.  s.  a:  153. 

Ltf  v.  Troy  Citizens'  Gas-L^lil  Co.,  98  A'.  ]'. 
115. 

And  to  prove  this  allegation  it  is  necessary, 
and  the  burden  is  on  plaintiff  to  establish, 
that  his  own  negligence  did  not  cause  or 
contribute  to  the  injury  Lee  v.  Troy  Citi- 
zens' Gas-I.ij^ht  Co.,  98  A'.  Y.  115. 

Where  a  company  is  sued  for  personal  in- 
juries based  upon  the  alleged  negligence  of 
the  company,  contribut«)ry  negligence  is  a 
matter  of  defense,  and  need  not  be  nega- 
tived in  the  complaint,  nor  by  evidence,  un- 
less there  is  something  tending  to  establish 
it.  Hackford  v.  Ke^v  York  C.  &*  H,  K. 
R.  Co.,  xiAl'li.  J'r.  X.  S.  (A'.  )'.)  18. 

«;i.  North  Carolina.— The  sug- 
gestion that  the  complaint  does  not  disclose 
a  cause  of  action,  in  that  it  does  not  neg- 
ative concurring  negligence  in  the  plaintiff, 
has  no  force  ;  the  injury  is  to  land,  and  no 
agency  of  the  plaintiff  could  have  averted 
it.  So  /leld,  where  the  complaint  was  in  an 
action  for  damages  for  tind)er  burned  by 
fire  commimicated  through  defendant's 
negligence.  ^Ivcofk  v.  Rali/ff/i  &^  ^1.  ^1.  L. 
R.  Co.,  89  A'.  Car.  321. 

<I4.  Ohio— <)n'}f«iii.— In  an  action 

for  an  injury  alleged  to  have  been  <ausud 
by  the  negligenie  of  the  defendant,  it  is 
not  necessary  to  allege  in  the  petition  that 
the  injury  was  caused  without  the  fault  or 
negliL;ence  of  the  plaintilT,  unless  the  ether 
averments  necrssary  to  stale  a  cause  of 
action  suggest  the  inference  that  the  plain- 
tiff may  have  been  guilty  of  contributory 
negligence.  Street  R.  Co.  v.  Aolt/ienius,  19 
,lm.  o-"  />!,'.  R.  Cas.  Kji,  40  Dliio  St.  376. 
Im»i.i.i)\vini;  Mild  River  «S:  L.  V..  R.  Co.f. 
Hiirbcr,  5  Ohio  St.  541. 

Where  the  plaintiff  relics  upon  the  negli- 
gence of  the  defendant,  he  need  not  itilegc 
that  he  himself  is  free   from  contributory 
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negligence.  Johnston  v.  Oregon  S.  L.  A'. 
Co.,  23  Oreg.  94,  31  Fac.  Rep.  283.— Ex- 
plaining Coughtry  v.  Willamette  St.  R. 
Co.,  21  Oreg.  245,  27  Pac.  Rep.  1031. 
Quoting  Walsh  v.  Oregon  R.  &  N.  Co.,  10 
Oreg.  253. 

06.  South  Carolina.  —  Contrib- 
utory negligence  is  a  matter  of  defense  and 
need  not  be  negatived  in  the  complaint. 
Donahue  v.  Enterprise  R.  Co.,  32  So.  Car. 
299,  II  5.  £.  Rep.  95.— Following  C:\itor 
V.  Columbia  &  G.  R.  Co.,  19  So.  Ca  20, 
Crouch  V.  Charleston  &  S.  R.  Co.,  21  jo. 
Car.  495 ;  Darwin  v,  Charlotte,  C.  &  A.  R. 
Co.,  23  So.  Car.  531. 

Where  a  plaintiff  sues  for  an  injury  r- 
suiting  from  defendant's  negligence,  it   < 
not  necessary  to  aver  due  care  in  the  com- 
plaint on  plaintiff's  part.     Crouch  v.  Charles- 
ton 5-  S.  R.  Co.,  29  Am.  6-  Eng.  R.  Cas. 
495,  21  So.  Car.  495. 

OG.  — '—  Texas. — In  a  suit  for  damages 
against  a  railway  company  on  account  of 
the  alleged  negligence  of  its  agents,  it  is 
not  necessary  that  the  petition  should  neg- 
ative, eitlier  by  facts  stated  or  by  direct 
averment,  the  existence  of  contributory 
negligence  on  the  part  of  plaintiff.  An  ex- 
ception to  this  rule  exists  when  the  peti- 
tion, from  its  averments,  would  establish,  if 
unexplained,  a  prima-facie  case  of  negli- 
gence of  the  party  injured.  Texas  <S-  P, 
R.  Co.  V.  Murphy,  46  Tex,  356,  13  Am.  Ry. 
Rep.  319.— Followed  in  Houston  &  T.  C. 
R.  Co.  V.  Cowser,  57  Tex.  293.  Quoted 
IN  Murray  v.  Gulf.  C.  &  S.  F.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  177,  73  Tex.  2,  11  S.  W. 
Rep.  125. — Houston  &*  T.  C.  R.  Co.  v.  Co7u- 
ser,  57  7'ex.  293.— Following  Texas  &  P. 
R.  Co.  V.  Murphy,  46  Tex.  356. — Murray  v. 
Gulf,  C.  (3-  S.  F.  R.  Co.,  38  AtH.^-  Eng.  R. 
Cas.  177,  73  Te.r.  2,  11  S.  IV.  Rep.  125. 
Gulf,  C.  &-  S.  F.  R.  Co.  V.  Redeker,  67  Tex. 
181,  2  S.  W.  Rep.  513.— Reviewing  Hous- 
ton &  T,  C.  R.  Co.  7/.  Cowser,  57  Tex.  ;!93. 

07.  Virginia  — WaNliliia;t«m. — 

If  in  his  declaiation  plaintiff  alleges  that 
his  injury  was  caused  by  the  defendant's 
negligence,  it  is  sufficient,  and  it  is  not  nec- 
essary to  deny  that  he  was  guilty  of  con- 
tributory negligence.  If  defendant  relies 
on  the  contributory  negligence  of  plaintiff 
to  defeat  the  suit,  he  must  prove  it,  unless 
the  fact  be  inferable  from  all  the  circum- 
stances. Norfolk  &*  IV.  R,  Co.  v.  Gilman, 
88  Va.  239,  13  5.  E.  Rep.  475.— Reviewing 
Johnson  v.  Hudson  River  R.  Co.,  5  Duer  (N. 


Y.)  ix.— Baltimore  <S»  O.  R.  Co.  v.  Whit- 
titigton,  30  Gratt.  ( Va.)  805. 

Contributory  negligence  is  a  matter  of 
defense,  and  its  absence  need  not  be  alleged 
and  proved  by  the  plaintiff.  Northern  Pac. 
R.  Co.  V.  Ness,  48  Am.  &•  Eng.  R.  Cas.  91,  2 
JVash.  383,  26  Pac.  Rep.  866. 

68.  West  Virgiiiia. — In  his  dec- 
laration against  a  corporation  for  injury  as 
the  result  of  negligence,  the  plaintiff  need 
not  aver  that  he  was  not  guilty  of  contrib- 
utory negligence,  that  being  a  matter  of 
defense  to  be  alleged  and  proved,  if  it  exist, 
by  the  defendant.  Carrico  v.  West  Vir~ 
-inia  C.  <S-  P.  R.  Co.,  52  Am.  &-  Eng.  R, 

' -f-  393.  35  ^^'  V^-  389.  14  •^-  £•  Rep.  12.— 
VJi,STiNGUiSHiNG  Dun  V.  Seaboard  &  R. 
R.  Co.,  78  Va.  645. — Fowler  v.  Baltimore 
&*  O.  R.  Co.,  8  Am.  <S-  Eng.  R.  Cas.  480,  18 
W.  Va.  579. 

60.  Wisconsin.  —  Where  a  railroad 
company  is  sued  for  negligently  causing  the 
death  of  a  person,  it  is  not  necessary  to 
aver  in  the  complaint  that  the  deceased  Wiis 
free  from  contributory  negligence.  Potter 
v.  Chicago  (S-»  A^.  W.  R.  Co.,  20  Wis.  533. — 
Approved  in  Gram  v.  Northern  Pac.  R. 
Co.,  I  N.  Dak.  252. 

70.  When  defendant's  wilful, 
wanton,  or  intentional  acts  are 
alleged. — Where,  in  an  action  against  a 
railroad  company,  the  charge  is  wilful 
negligence,  the  plaintiff  need  not  negative 
in  his  complaint  contributory  negligence, 
for  the  reason  that  that  makes  the  defend- 
ant liable,  notwithstanding  contributory 
negligence.  Pennsylvania  Co.  v.  Gallentine, 
7  Am.  &^  Eng.  R.  Cas.  517,  77  /ntl.  322. — 
Distinguishing  Pittsburgh.  C.  &  St.  L.  R. 
Co,  7'.  Nelson,  51  Ind.  150;  Indianapolis  & 
C.  R.  Co.  7A  Paramore,  31  Ind.  143. 

A  complaint  which  alleges  that  the  injury 
was  the  result  of  an  act  of  the  company's 
servant  performed  in  a  "  wilful,  reckless, 
careless,  and  unlawful  manner,"  and  fails  to 
aver  that  there  was  no  contributory  negli- 
gence by  the  plaintiff,  is  good  on  demurrer. 
Indiana,  B.  &'  IV.  R.  Co.  v.  Runige,  \8Am. 
&•  Eng.  R.  Cas.  192,  94  Ind.  46. 

If  the  plaintiff  cannot  set  up  such  a  com- 
bination of  facts  as  shows  that  he  is  free  from 
negligence  on  his  part,  he  must  by  proper 
allegation  charge  that  the  injury  was  caused 
by  the  wanton  or  wilful  negligence  of  the 
defendant,  such  as  in  law  amounts  to  gross 
negligence  and  a  reckless  disregard  of  the 
consequences  of  his  neglect.    DeHtnan  v. 
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Johnston,  85  Mich.  387,  48  N.  W.  Rep.  565. 
— QuoiEU  IN  Frost!/.  Milwaukee  &  N.  R. 
Co.,  96  Mich.  470. 

A  complaint  iilleging  that  the  defendant, 
by  its  agents,  servants,  and  employes,  care- 
lessly, negligently,  wantonly,  and  wilfully 
ran  and  caused  to  be  run  a  locomotive 
engine  against  and  over  the  plaintiff,  there- 
by injuring  him,  does  not  charge  a  wilful 
injury,  and,  there  being  no  negation  of  con- 
tributory negligence,  is  bad.  Louisville,  N. 
A.  &*  C.  R.  Co.  V.  Alter,  no  Ind.  376,  9 
IVest.  Rep.  190,  11  N.  E.  Rep.  437. 

Under  a  complaint  which  alleges  that 
plaintiff's  injuries  were  inflicted  wantonly, 
wilfully,  and  intentionally,  a  recovery  can- 
not be  had  on  proof  of  simple  negligence 
merely,  nor  is  contributory  negligence  a  de- 
fense to  the  action ;  but  a  count  which 
charges  that  the  injury  was  caused  "  negli- 
gently, carelessly,  and  recklessly  "  is  not  the 
equivalent  of  a  charge  that  it  was  done 
wantonly,  wilfully,  or  intentionally.  Kan- 
sas City,  Af.  &*  B.  R.  Co.  v.  Crocker,  95  Ala. 
412,  II  So.  Rep.  262.— Quoting  Harrison 
V.  State,  37  Ala.  154. 

71.  Form  and  sufficiency  of  the 
averment,  geiiernll,v.  —  It  is  sufficient 
if  the  plaintiff  plead  in  general  terms  the 
absence  of  contributory  negligence.  The 
degree  of  care  required  can  be  estimated  by 
no  fixed  standard,  but  must  be  determined 
by  tiie  circumstances  of  each  particular  case. 
Messenger  v.  Pate,  42  Iowa  443. 

Plaintiff  attempted  to  lead  his  horse  across 
a  railroad  track,  when  the  horse  became 
frightened  by  the  wheel  of  the  buggy  scrap- 
ing on  the  rail  and  ran  away  and  injured 
him,  and  he  sued  for  the  injury.  Held,  that 
an  averment  in  the  complaint  thac  he  took 
the  horse  by  the  bit  "and  attempted  to 
lead  him  gently  and  carefully  "  over  the 
railroad  is  not  a  sufficient  averment  that  he 
was  in  the  exercise  of  due  care.  Thompson 
V.  J'lint  &■•  P.  M.  R.  Co.,  23  Am.  &•  Kng, 
R.  Cas.  289,  57  Mich.  300,  23  A'.  IV.  Rep. 
820. 

A  general  averment  that  plaintiff,  who 
was  injured  while  walking  upon  a  railroad 
track  in  a  public  street,  was  "  without  fault 
or  negligence  "  is  sufficient  on  general  de- 
murrer. Lends  V.  Gah'eston,  H.  &'  S.  A.  R. 
Co.,  39  Am.  &•  Eng.  R,  Cas.  372,  73  Tc.k; 
504.  II  .v.  W.  Ref>.  528. 

For  it  is  not  necessary  in  a  declaration  to 
negative  each  fact.  Dimmey  v.  Wheeling 
&*  E.  G.  R.  Co.,  27  W.  Va.  3a. 


72. Indiana. — (i)  The  rule  stated. 

— An  allegation  that  the  plaintiff  is  "  with- 
out fault"  has  a  technical  significance,  and 
admits  proof  of  any  facts  tending  to  show 
i*s  truth,  and  is  sufficient,  unless  the  facts 
especially  pleaded  clearly  show  that  he  is 
chargeable  with  contiibutory  negligence. 
Chicago,  St.  L.  6-  P.  R.  Co.  v.  A'ash,  i  /nd. 
App.  298,  27  A'.  E.  Rep.  564.  Kentucky  iS- 
/.  Bridge  Co.  v.  Quinkcrt,  2  Ind.  App.  244, 
28  A^  E.  Rep.  338.  Ohio  &>  M.  R.  Co.  v. 
Hawkins,  i  Ind.  App.  213,  27  A'.  E.  Rep. 
331.  Louisville,  E.  &*  St.  L.  Con.  R.  Co.  v. 
Manning,  53  Am.  &>  Eng.  R.  Cas.  452,  131 
Ind.  528,  31  A'.  E.  Rep.  187.  Cincinnati,  I., 
St.  L.  &»  C.  R  Co.  v.  Darling,  130 /;/(/.  376, 
30  A'.  E.  Rep.  416.  Pennsylvania  Co.  v. 
O'Shaughnessy,  41  Am.  &^  Eng.  R.  Cas.  479, 
122  Ind.  588,  23  A'.  E.  Rep.  675.  Louisville, 
N.  A.  &>  C.  R.  Co.  V.  Head,  4  Am.  <S-  Eng. 
R.  Cas.  61  g,  80  Ind.  117.  Louisville,  A'.  A. 
&*  C.  R.  Co.  V.  Smith,  s^  Ind.  575,  ic)  Am. 
Ry.  Rep.  18.  Jeffersonville,  M.  &^  I.  R.  Co. 
V.   Goldsmith,  47  Ind.  43,  8  Am.  Ry.  Rep. 

3JS- 

The  general  averment  of  a  want  of  negli- 
gence on  the  part  of  the  plaintiff  is  con- 
trolled by  the  specific  allegations  of  fact 
which  show  that  he  was  negligent.  Spencer 
V.  Ohio  (So  M.  R.  Co.,  130  Ind.  181,  29  A'.  E. 
Rep.  915.  Toledo,  St.  L.  Sf  K.  C.  R.  Co.  v. 
Adams,  131  Ind.  38,  30  A'.  E.  Rep.  794. 

The  averment  in  a  complaint  for  negli- 
gently causing  injury,  that  the  plaintiff  was 
without  fault,  is  technical,  and  admits  of 
any  legitimate  evidence  to  prove  it.  It 
makes  the  complaint  good  in  this  respect 
against  an  inference  of  contributory  negli- 
gence, unless  the  inference  arises  as  a 
necessary  legal  conclusion  from  the  facts 
stated.  So  long  as  ihe  facts  stated  do  not 
require  a  contrai  '  inference,  the  averment 
entitles  the  plaii  .iff  to  have  the  question 
submitted  to  the  jury,  as  a  question  of  fact, 
whether  there  was  such  negligence.  Pitts- 
burgh, C.  «S-  St.  L.  R.  Co.  V.  M'rtght,  S  Am. 
.&-  Eng.  R.  Ca.f.  628,  80  Ind.  182. 

(2)  Illustrations.  —  A  general  averment 
that  the  plaintiff  "  was  without  fault  or 
negligence  in  all  said  matter,  and  acted 
with  prudence  and  care  in  all  said  trans- 
actions," is  sufficient  to  show  that  the  plain- 
tiff was  free  from  contributory  negligence, 
unless  the  specific  averment  of  facts  shows 
that  he  was,  notwithstanding,  guilty  of  such 
negligence.  Steivart  v.  Pennsylvania  Co., 
130  Ind.  242,  29  A'.  E.  Rep.  916. 
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A  complaint  averred  that  the  intestate 
was  directed  to  assist  in  making  up  a  train 
in  defendant's  y;ird  ;  tliat  as  part  of  his  duty 
he  was  proceeding  carefully  and  diligently 
along  the  track  to  a  switch  to  which  it  was 
his  duty  to  go  ;  that  an  incompetent  em- 
ploye in  charge  of  the  train  caused  it  to  be 
run  at  a  speed  of  40  miles  an  hour  without 
giving  any  signals  or  warning;  and  that  in- 
testate was  run  over  and  killed.  It  also  con- 
tained a  general  averment  that  I'here  was 
no  fault  or  negligence  whatever  on  the  part 
of  the  intestate.  //t'/</,  that  the  allegations 
of  the  complaint  did  not  show  contributory 
negligence  on  the  part  of  the  intestate  so  as 
to  break  the  force  of  the  general  averment 
that  he  exercised  due  care.  Pcninylvania 
Co.  v.  O'Shaughncssy,  41  Am.  &•  Eng.  R. 
Cas.  479,  I  "2  Ind.  588,  23  A'^.  E.  Rep.  675. 

Where  a  company  is  sued  to  recover  for 
the  death  of  an  employe,  a  general  aver- 
ment that  the  deceased  was  without  fault 
excludes  the  existence  of  contributory  neg- 
ligence. Louisville.  N.  A.  iS-  C.  R.  Co.  v. 
Sandford,  117  Ind.  265,  19  N.  E.  Rep.  770. 

A  complaint  for  negligence  resulting  in 
injury,  in  which  it  fairly  appears  that  the 
plaintiff  needlessly  took  the  risk  of  prob- 
able danger,  does  not  sufficiently  negative 
contributory  negligence  by  tiie  averment 
that  the  injury  occurred  "  without  any  neg- 
ligence on  the  part  of  the  plaintiff."  Evans- 
ville  &^  T.  //.  A'.  Co.  v.  Griffin,  100  Ind.  221, 
10  Am.  Rtp.  783,— DiSTiNGUlSHF.D  IN  Penn- 
sylvania Co.  V.  OShaughnessy,  41  Am.  & 
Eng.  R.  Cas. 479, 122  Ind.  588,23  N.  E.  Kep. 

675.     . 

Where  a  party  sues  for  personal  injuries 
a  complaint  is  good  on  demurrer  that 
states  generally  that  the  injury  resulted 
without  any  fault  or  negligence  whatever  of 
plaintiif,  without  directly  alleging  that  iiis 
neglige  ice  rliii  not  contribute  to  the  loss  of 
time  and  lab()r,  and  the  injuries  for  which 
he  claims  damages.  0/iio  (S~»  .1/.  R.  Co.  v. 
AV('^7('.M,  71  /nd.  271. 

(3)  Motion  to  moke  more  speeijie, — A  gen- 
eral averment  that  the  plaint ilT  was  without 
fault  is  sulhrient,  unless  the  facts  specially 
pleaded  clearly  show  that  he  was  guilty  of 
contriljulory  negligence.  Negligence  may 
be  charged  in  general  terms,  and  if  the  de- 
fendant desires  a  more  definite  statement  of 
the  facts,  his  remedy  is  by  motion  to  make 
the  complaint  more  si)ecilic,  and  not  by  de- 
murrer. (Viio  5^  M.  R.  Co.  V.  U'aUer,  32 
Am.  &*  Eng.  R.  Cas.  121,  113  Ind.  1 96,  15  A'. 


E.  Rep.  234,  12  West.  Rep.  731.— QUOTED 
JN  Ft.  Wayne,  C.  &  L.  R.  Co.  v.  Gruff.  132 
Ind.  13. — Pennsylvania  Co.  v.  Norton,  132 
Ind.  189,  31  A'.  E.  /i'*;/).  45.— FoLLOWF.i)  in 
Lake  Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind. 
168. 

73.  Necessity  of  iieH:ativing:  iic{>li- 
geiice  of  fellow-servant.— In  an  action 
by  an  employe  of  a  railroad  company 
against  another  corporation— in  this  in- 
stance a  bridge  company — for  damages  for 
personal  injuries,  it  is  not  necessary  to  al- 
lege in  the  complaint  that  the  fellow-.ser- 
vants  of  the  plaintiff  were  not  guilty  of 
negligence  contributing  to  the  injury. 
Kentucky  "-■  I.  Bridge  Co.  v.  Hall,  125  Ind. 
220,  25  N.  /•".  Rep.  219. 

74.  Ueniiirrer  to  coniplniiit  8liow- 
iii^:  on  its  faee  iieK'liii'eiiee  of  injured 
party.— If  the  complaint  or  declaration  on 
its  face  shows  clearly  defined  and  palpable 
negligence  on  the  part  of  the  person  injured 
contributing  to  the  injury,  no  cause  of 
action  is  stated,  and  it  is  proper  to  demur. 
Mau  v.  Morse,  3  Colo.  App.  359.  Pater  son 
V.  Central  R.  &>  B.  Co.,  85  Ga.  653,  11  S.  E, 
Rep.  872.  Dimmey  v.  Wheeling  <S»  E.  G, 
R.  Co.,  27  IV.   Fa.  32. 

While  contributory  negligence  is  a  de- 
fense which  must  be  affirmatively  pleaded, 
yet  it  may  be  decided  on  demurrer  to  the 
petition  that,  according  to  the  facts  stated 
by  the  plaintiff,  his  own  negligence,  or  want 
of  ordinary  or  common  care  and  caution, 
so  far  contributed  to  the  injury  complained 
of  that  but  for  his  co-operating  fault  the  in- 
jury would  not  have  occurred,  and  that  he 
cannot  recover.  There  are,  however,  two 
exceptions  to  the  rule :  one,  where  the  in- 
jury is  intentionally  done,  or  results  from 
wilful  negligence  of  the  defendant ;  and  the 
other  is  where  the  direct  cause  of  the  in- 
jury is  the  omission  of  defendant,  after  be- 
coming aware  of  plaintifl's  negligence,  to 
use  a  proper  degree  of  care  to  avoid  the 
consequence  of  such  negligence.  Favre  v. 
Louisville  &>  N.  R.  Co.,  47  Am.  &*  Eng.  R. 
Cas.  594,  91  Ay.  541. 

A  complaint  alleging  that  a  coinpany 
negligently  suffered  loose  blocks  of  lire- 
wood,  etc.,  to  lie  scattered  about  near  its 
track  at  a  certain  station  wiiere  plaintiff 
and  other  brakemen  were  obliged  to  run 
along  beside  the  track  in  the  perform- 
ance of  their  duties  in  coupling  cars, 
thereby  rendering  the  performance  of  such 
duties  unnecessarily  dangerous,    and  that 
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plaintiff,  in  attempting  to  make  a  coup- 
ling at  such  station,  without  any  negli- 
gence on  his  part,  stumbled  upon  such  a 
block  of  wood  and  was  thrown  between  the 
cars  and  injured,  but  not  sliowing  that 
plaintiff  knew  of  or  was  chargeable  with 
knowledge  of  such  obstructions  along  the 
track  jirior  to  the  happening  of  the  acci- 
dent, states  a  cause  of  action,  and  is  good 
as  against  denmrrer.  Hiikhan  v.  Green 
Bay,  IV.  «3«»  S/.  P.  R.  Co.,  12  Am.  &'  £f/^\ 
A'.  Cas.  208,  58  ir/s.  319,  17  A',  l^y.  Rep.  17, 
—Following  Dorsey  v.  Phillips  &  C. 
Constr.  Co.,  42  Wis.  585;  Bessex  v,  Chi- 
cago k  N.  W.  R.  Co.,  45  Wis.  477- 

7o.  When  must  be  sneelally  plead- 
ed as  a  defense. — In  an  action  to  recover 
d. images  for  personal  injuries,  contributory 
negligence  on  the  part  of  the  plaintiff  him- 
self is  defensive.  Matter  in  the  nature  of 
confession  and  avoidance  must  be  specially 
pleaded  (Ala.  Code,  §  2675),  and  is  not 
available  under  the  general  issue.  Kansas 
City,  M.  &*  /.*.  R.  Co.  v.  Crocker,  95  Ala. 
412,  II  So.  Rep.  262.— OvERRu:  no  Gov- 
irnnient  St.  R.  Co.  v.  Hanlon,  53  Ala.  70. 
OUALIFYING  North  Birmingham  St.  R.  Co. 
V.  Calderwood,  89  Ala.  254. 

Contributory  negligence  is  a  matter  of 
defense  and,  to  be  availed  of,  must  be 
pleaded.  Schlereth  v.  Missouri  Pac.  R.  Co., 
96  Mo,  509,  10  S.  IV.  Rep.  66.  Davis  v. 
Kansas  City  Belt  R.  Co.,  46  Mo.  App.  180. 
Louis7iille  iS-  A\  R.  Co.  v.  Yniestra,  29  Am. 
&*  Eng.  R.  Cas.  297,  21  Fta.  700.  Hudson  v. 
IV.ifias/i  Western  R.  Co.,  loi  Mo.  13,  14  5. 
IV.  Rep.  15.  Parsons  v.  Missouri  Pac.  R. 
Co.,  94  Mo.  286,  12  West.  Rep.  615,  6  S.  W. 
/iV/,  464.  Dono7>an  v.  Hannibal  &^  '"^l./-  K. 
Co.,  26  Am.  &'  Kng.  R.  Cas.  588,  89  Mo.  147, 
I  .S'.  W.  Rep.  232.  S'liultzev.  Missouri  Pac. 
R.  Co.,  32  Mo.  ////.  438.  Bro7un  v.  Han- 
nihal  &*  St.  J.  R.  Co.,  31  Mo.  App.  661. 
A'.itelv.  St.  Louis  C.  <S-  li\  R.  Co.,  28  Mo. 
App.  657.  Taylor  v.  Missouri  Pac.  R.  Co., 
26  Mo.  App.  336.  Jolinston  v.  Oregon  S.  L, 
R.  Co.,  23  Or  eg.  94,  31  Pac.  Rep.  283.  Mis- 
souri Pac.  R.  Co.  v.  Watson,  72  Tex.  631,  10 
-V.  W.  Rep.  731.  San  Antonio  &^  A.  /'.  R. 
Co.  V.  Bennett,  76  Tex.  151,  13  .S'.  W.  Rep. 
319.  Andreson  v,  Ogilen  U.  R.  &^  J).  Co.,  8 
Utah  1 28,  30  Pac.  Rep.  305. 

Unless  it  appears  from  the  pleading  of 
tlie  plaintiff.  ^Missouri  Pac.  R.  Co.  v.  Wat- 
son, 72  7V.I-.  631,  10  S.  W.  Rep.  731. 

Or  unless  plaintiff's  case  discloses  Wiint  of 
care  on   the   part  of  the  injured  party,  or 


exposes  him  to  suspicion  of  negligence. 
San  Antonio  &•  A.  P.  R.  Co.  v.  Bennett,  76 
7'ex.  151,  13^3".  IV.  Rep.  319. — Quoted  in 
Galveston  R.  &  T.  Co.  v.  Burkett,  2  Tex. 
Civ.  App.  308. 

Contributory  negligence  is  a  matter  of 
defense  whicli  cannot  be  considered  under 
a  motion  for  nonsuit.  Carter  v.  Oliver  Oil 
Co.,  34  So.  Car.  2ii,  i^  S.  E.  Rep.  419. 

Contributory  negligence  is  strictly  an  af- 
firmative defense,  and  in  order  to  be  availed 
of  by  defendant  as  a  matter  of  pleading 
must  be  specially  pleaded.  Nor  is  the  f(jre- 
going  rule  affected  by  the  fact  that  the  peti- 
tion states  that  plaintiff  was  injured  "  with- 
out any  fault  on  his  part,"  and  the  answer 
denies  the  averment.  Hudson  v.  Wabas/i 
Western  R.  Co.,  loi  Mo.  13,  146'.  W.  Rep. 
15.— Not  following  Karle  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  55  Mo.  482. 

70.  Where  iihiintift'*s  case  sliows 
neg:liB:ence  on  his  part.— W^ere.  in  -ni 
action  founded  on  the  neglij  ;e  of  the 
defendant,  plaintiff's  evidence  i  lows  that 
his  own  negligence  directly  contributed  to 
produce  the  injury,  he  disproves  the  case 
alleged  and  cannot  recover,  notwithstand- 
ing such  contributory  negligence  is  not 
pleaded.  If  it  falls  short  of  this,  and  re- 
mains a  question  of  fact  which  might  be 
decided  either  way,  then  it  should  be 
pleaded  to  be  available  as  a  defense. 
Schultse  V.  Missouri  Pac.  R.  Co.,  32  Mo. 
Ap'y.Mi. 

h  plaintiff's  case  develops  contributory 
negligence  on  his  part,  the  defendant  may 
take  advantage  of  it,  although  his  an- 
swer contains  no  allegation  of  the  same. 
Murray  v.  Gulf,  C.  d«  S.  F.  R.  Co.,  38  Am. 
&^  Eitg.  R.  Cas.  177,  73  Tex.  2,  11  .V.  IF. 
Rep.  125.— Quoting  Texas  &  P.  R.  Co.  v. 
Murphy,  46  Tex.  363;  Dallas  &  W.  R.  Co. 
v.  Spicker,  61  Tex.  427, — Louisville  &^  N.  R. 
Co.  V.  Yniestra,  29  ^Im.  >S~»  LCng.  R.  Cas. 
297,  2\  Fla.  700.  Ml M urtry  \.  Louisville, 
N.  O.  &^  T.  A'.  Co..  67  Miss.  '601.  7  So.  Pep. 
401,  Hudson  V.  IVabas/i  Western  R.  Co., 
loi  Mo,  13,  14  5.  W.  Rep.  15.  Bnwn  v, 
Hannibal  &>  St.  J.  R.  Co.,  31  Mo.  App. 
66 1. 

Although  contributory  negligence  is  gen- 
erally an  allirinative  defense  which  must  be 
pleaded,  yet,  if  an  inference  of  contributory 
negligence  arises  from  the  plamtifT's  testi- 
mony, the  question  is  properly  subinitteti  to 
the  jury.  Evans  6?^  H.  I'ire  Brick  Co. 
v,  .S7.  Louis  &^  S.  l'\  R.  Co.,  21   Mo.  App, 


• »  v'>va 


282 


CONTRIBUTORY   NEGLIGENCE,  77-82. 


11 


fi^l 


>  'V 


648.— Followed  in   McGuire  v.  Missouri 
Piic.  K.  Co.,  23  Mo.  App.  325. 

77.  FuctM  coustitutiiiy:  iicg:li{;ence 
iiiiiMt  be  set  out.— A  plea  averring  con- 
tributory negligence  in  general  terms  is  not 
sutiicient  to  admit  proof  tliereof.  It  must 
state  the  facts  constituting  such  negligence. 
Murray  v.  Gulf,  C.  &•  S.  F.  K.  Co.,  38  Am. 
&^  Eii^i;.  A'.  Cas.  177,  73  '/'fx.  2,  II  S.  IV. 
Kcp.  125.  — yuoTiNG  Texas  &  N.  O.  R.  Co. 
V.  Crowder,  63  Tex.  503. —  Reviewed  in 
Galveston  R.  &  T.  Co.  v.  Burkett,  2  Tex. 
Civ.  .-\pp.  308. —  Watkinds  v.  Southern  Pac. 
R.  Co.,  14  Siiwy.  {I/.  S.)  30. 

It  is  not  sufficient  to  aver  generally  that 
the  damages  sustained  by  the  adverse  party 
were  the  result  of  his  own  negligence  and 
want  of  proper  care  directly  contributing 
to  produce  the  same.  Harrison  v.  Missouri 
Pac.  R.  Co.,  7  Am.  iSi~>  Eng.  R.  Cas.  382,  74 
A/o.  364,  41  Am.  Rep.  318. —  FOLLOWING 
Waldhier  v.  Hannibal  &  St.  J.  R.  Co.,  71 
Mo.  516.— Distinguished  in  Condon  v. 
Missouri  Pac.  R.  Co.,  78  Mo.  567. 

78.  Plea  of  eoiit'essiou  and  avoid- 
niice. — Contributory  negligence  is  a  de- 
fense which  necessarily  implies  negligence 
on  the  part  of  the  defendant,  and  is  there- 
fore a  plea  of  confession  and  avoidance. 
Watkinds  v.  Southern  Pac.  R.  Co.,  14  Satoy. 
{U.  S.)  30. 

71).  When  may  be  proved  under  a 
{general  denial.— Where  a  plaintiff  is  re- 
quired to  negative  contributory  negligence 
in  his  complaint,  it  is  sufficiently  put  in 
issue  by  a  general  denial.  Evansville  6»  C, 
R.  Co.  v.  Hiatt,  17  Ind.  102. 

In  Indiana,  v;here  plaintifl  must  negative 
contributory  negligence,  evidence  thereof 
may  he  introduced  under  a  general  denial, 
and  it  is  therefore  proper,  where  both  the 
general  denial  and  a  special  plea  stating  the 
facts  are  filed,  to  strike  out  the  special  plea. 
Indianapolis  &•  C.  R.  Co.  v.  Rutherford,  29 
Jnd.  82. 

An  answer  alleging  facts  showing  that 
the  negligence  of  the  plaintiff  contributed 
to  the  injury,  or  facts  showing  that  the  in- 
jury was  caused  solely  by  the  plaintiff's 
negligence, is  sufficient  on  demurrer,  though 
unnecessary  where  the  general  denial  is 
pleaded.  Hathaway  v,  Toledo,  W,  &*  IV. 
R.  Co.,  46  Ind.  25,  6  Am.  Ry.  Rep.  399. 

Plaintiff's  contributory  negligence  may  be 
shown  under  a  general  denial.  If  especially 
pleaded  the  court  may  order  that  such 
plea  be  made  definite  and  certain  or  be 


stricken  out.  And  such  order  is  not  ap- 
pealable. McQuade  v.  Chicago  &»  N.  W. 
R.  Co.,  68  Wis.  616,  32  .V.  W.  Rep.  633. 

Where  the  answer  is  a  general  denial,  the 
defendant  cannot  invoke  the  contributory 
negligence  of  the  plaintiff,  unless  the  evi- 
dence offered  in  the  latter's  oehalf  shows 
such  contributory  negligence  as  will  defeat 
the  action.  Schlereih  v.  Missouri  Pac.  R. 
Co,  96  Mo.  509,  \oS.  W.  Rep.  66. 

It  seems  that  where  in  a  negligence  case 
the  complaint  contains  no  averment  of  lack 
of  contributory  negligence  on  plaintiff's 
part,  and  the  answer  does  not  aver  the  ex- 
istence of  such  contributory  negligence,  the 
court  is,  notwithstanding,  justified  in  ad- 
mitting on  the  trial  evidence  on  that  oint 
and  suf/initting  it  to  the  jury.  ..  jw  v. 
Jewett,  6  Am.  6-  Eng.  R.  Cas.  1 11,  86  A^.  Y. 
616. — Reviewed  in  Greany  v.  Long  Island 
R.  Co.,  24  Am.  &  Eng.  R.  Cas.  473,  loi  N. 
Y.  419,  5  N.  E.  Rep.  425. 

80.  When  may  be  shown  under 
plea  of  "not  guilty  by  statute."— 
Evidence  of  contributory  negligence  is  prop- 
erly admissible  under  a  defense  of  "  not 
guilty  by  statute,"  without  any  special  plea 
of  contributory  negligence,  and  at  any 
rate  in  this  case,  even  if,  strictly  speaking, 
the  evidence  was  noi  admissible  as  the 
pleadings  stood  ;  still,  it  having  been  given 
without  objection,  the  plaintiff  could  not 
afterwards  complain.  Doan  v.  Michigan  C. 
R.  Co.,  17  Ont,  App.  481 ;  reversing  18  Ont. 
482. 

81.  under  spcciflc   denial   of 

the  plaintiit^s  negative  averment.— 
Where  the  plaintiff  alleges  in  his  complaint 
that  the  injury  which  is  the  subject  of  the 
action  was  not  caused  by  any  fault  or  neg- 
ligence on  his  part,  and  the  defendant,  in- 
stead of  moving  to  strike  out  the  allegation, 
specifically  denies  the  same,  an  issue  is 
forpied  on  the  queation  of  contributory 
negligence,  and  no  further  pleading  is  neces- 
sary thereabout.  Watkinds  v.  Southern 
Pac.  R.  Co.,  38  Fed.  Rep.  711. 

III.  QUESTIONS  OF  LA¥7  AND  FACT. 

82.  Contributory  negligence  a 
question  of  fact,  generally.*— (i)  Rule 
stated. — The  law  only  defines  the  circum- 

•  When  plaintiff's  contributory  neglJKence  for 
the  jury,  see  35  Am.  &  Eno.  R.  Cas.  402,  olislr.; 
37  Jd.  93,  abslr.;  38  /(/.  182,  abstr.;  41  /</.  a68, 
aisti:;  43  lit.  igo,  abstr.;  43  At.  299,  ,ih/r. 

Whether  negligence  ii  question  of  law  or  a 
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stances  tliat  will  make  one  guilty  of  con- 
tributory negligence.  The  question  whether 
these  circumstances  exist  is  for  the  jury. 
Dufoiir  V.  Central  Pac.  R.  Co.,  67  Cal.  319, 
7  Pac.  Rep.  769. 

Contributory  negligence  is  a  question  of 
fact  for  the  jury,  and  not  a  question  of  law 
for  the  court.  Williams  v.  Southern  Pac. 
R.  Co..  (Cal.)  9  Pac.  Rep.  152.  Jamison  v. 
San  Josi  &•  S.  C.  R.  Co.,  3  Am.  &>  Eng.  R. 
Cas.  350,  55  Cal.  593.  Louisville  &'  N.  R. 
Co.  V.  Shelton,  43  ///.  App.  220.  Chicago  v. 
McLean,  133  ///.  148,  8  L.  R.  A.  765,  24  N. 
E.  Rep.  527.  Lake  Shore  fi-  M.  S.  R.  Co. 
\.  Johnsen,  135  ///.  641,  26  N.  E.  Rep.  510; 
ajfirming  35  ///.  ^pp.  430.  Chicago  &^  I. 
R.  Co.  V.  Lane,  130  ///.  116,  22  N.  E.  Rep. 
513;  affirming  30  ///.  App.  437.  Chicago, 
St.  L.  Of  P.  R.  Co.  V.  Hutchinson,  32  Am. 
dr'  En^.  R.  Cas.  82.  120  ///.  587,  11  N.  E. 
Rep.  855.  Hoggatt  v.  EvansviUe  &*  T.  H. 
R.  Co.,  3  I  mi.  App.  437.  29  A^.  E.  ".jp.  941. 
Pittsburgh,  C.  &^  St.  L.  R.  Co.  v.  V'right,  6 
Am.  &^  Eng.  R.  Cas.  114,  80  /«</.  236.  Al- 
Icnder  v.  Chicago,  R.  /.  <S^  P.  R.  Co.,  37 
/o7va  264,  8  Am.  Ry.  Rep.  115.  Kansas 
City,  Ft.  S.  &*  G.  R.  Co.  v.  Owen,  25  Kan. 
419.  Kansas  Pac.  R.  Co.  v.  Peavey,  34  Kan. 
472,  8  Pac.  Rep.  780.  Kansas  City,  Ft.  S. 
•St*  G.  R.  Co.  v.  Kier,  38  Am.  6^  Eng.  R.  Cas. 
119,  41  Kan.  661,  671,  2r  /*<!<:.  AV/.  770. 
Baltimore  iS^  O.  /v'.  Co.  v.  Owittgs,  28  .^w. 
iS>»  Eng.  R.  Cas.  639,  65  Md.  502, 4  ^//.  /?<•/. 
899.  ^Philadelphia,  IV.  6-  Zf.  A'.  Co.  v.  iVcJC''- 
/<i//(/,  66  J/r/.  149,  7  /f/A  Rep.  105.  Chaffee 
V.  lioston  (S~«  /..  A'.  Corp.,  104  JAu^.  108. 
Adams  V.  Missouri  Pac.  R.  Co.,  41  .,4///.  iS>» 
/f/(f .  A'.  Crtj.  105,  100  /T/t;.  555,  12  i'.  W.  Rep. 
'^'37.  '3  -S".  W.  Rep.  509.  Weber  v.  Kansas 
City  Cable  R.  Co.,  41  y4w.  &*  Eng.  R.  Cas. 
117.  100  Mo.  194,  12  5.  W.  Rep.  804,  7  /,.  A'. 
A.  819,  13  .V.  /r.  Rep.  587.     Dickson  v.  Mis- 

question  of  fact,  see  notes,  39  Am.  &  Eng.  R. 
Cas.  624;  8  Am.  St.  Rep.  849;  51  Am.  Rep.  602. 

When  case  should  be  left  to  jury  as  to  ques- 
tion of  cotitributory  negligence,  in  actions  for 
personal  injuries,  see  note,  34  AM.  Rei'.  691. 

When  contributory  negligence  of  passenger  a 
question  for  jury,  see  note,  i  L.  R.  A.  543. 

Whether  failure  to  look  for  detached  cars  is 
coniribuiory  negligence  is  for  jury,  see  42  Am,  & 
Eno.  R.  Cas.  191,  aSstr. 

When  contributory  negligence  is  for  the  jury 
in  an  action  by  laborer  for  injury  received  by 
sudden  starting  of  car  which  he  was  unloading, 
see  45  Am.  &  Enc;.  R.  Cas.  45,  atistr. 

When  contributory  negligence  of  employ^, 
who  forgets  that  a  car  is  defective  and  is  injured 
while  using  it,  is  for  tht.  jury,  sec  41  Am.  Si  Eng, 
R.  Cas,  429,  afistr. 


souri  Pac.  R.  Co.,  104  Mo.  491,  16  S.  W. 
Rep.  381.  Taylor  v.  Missouri  Pac.  R.  Co., 
26  Mo.  App.  336.  Corcoran  v.  St.  Louis,  I. 
M.  <S-  S.  R.  Co.,  105  Mo.  399,  16  5.  W.  Rep. 
411.  Smith  V.  Union  R.  Co.,  61  Mo.  588. 
Conroy  v.  Twenty-third  St.  R.  Co.,  52  How. 
Pr.  (iV.  F.)  49.  To^vns  v.  Rotne,  W.  &>  O. 
R.  Co.,  4  Silv.  Sup.  Ct.  {N.  y.)  332.  Halsey 
V.  Rome,  W.  &>  O.  R.  Co.,  12  N.  Y.  S.R.  319, 
46  Hun  678,  mem. ;  affirmed  in  ii'i  N.  V.  622, 
mem.,  20  N.  E.  Rep.  876,  22  A^.  V.  S.  R. 
992.  Van  Ostran  v.  Ne7v  York  C.  &'  H.  R. 
R.  Co.,  35  Hun  {N.  K)  590;  affirmed 
104  N.  Y.  683,  mem.,  7  N.  Y.  S.  R.  868. 
— Applying  Weston  v.  New  York  El.  R. 
Co.,  73  N.  Y.  595 ;  Hoffman  v.  New  York 
C.  &  H.  R.  R.  Co..  13  Hun  l%^.— Meagher 
V.  Cooper stown  &■•  C.  V.  R.  Co.,  75  Htin 
(N.  Y.)  455.  27  ^'.  y.  Supp.  504.  57  N. 
Y.  S.  R.  679.  Fisher  v.  Monongahela  Con- 
necting R.  Co.,  131  Pa.  St.  292,  18  Atl. 
Rep.  1016.  McGill  v.  Pittsburg  (S^•  W.  R. 
Co.,  152  Pa.  St.  331,  25  Atl.  Rep.  540. 
Boatwright  v.  Northeastern  R.  Co.,  25  So. 
Car.  128.  Texas  6-  P.  R.  Co.  v.  Kirby,  1 
Tex.  App.  (Civ.  Cas.)  285.  Gulf,  C.  6-  S. 
F.  R.  Co.  V.  Moore,  69  Tex.  157,  6  S.  W. 
Rep.  631.  Smith  v.  Rio  Grande  Western 
R.  Co.,  9  Utah  141,  33  Pac.  Rep.  626. 
Ormsby  v.  Union  Pac.  R.  Co.,  2  McCrary 
{U.S.)  48.  4  Fed.  Rep.  706. 

Except  in  cases  where  there  is  no  conflict 
in  the  evidence,  and  no  material  fact  left  to 
inference.  Alabama  G.  S.  R.  Co.  v.  Arnold, 
30  Am.  <S>»  Eng.  R.  Cas.  546,  80  Ala.  600,  2 
So.  Rep.  337.  Woodward  Iron  Co.  v.  Jones, 
80  Ala.  123. 

Or  unless  contributory  negligence  is  so 
clearly  established  as  to  justify  the  court  in 
granting  a  nonsuit.  MacDougallv.  Central 
R.  Co.,  12  Am.  &*  Eng.  R.  Cas.  143,  63  Cal. 

43I- 

Or  unless  from  the  certificate  of  the  evi- 
dence, or  facts  proved,  it  appears  that  the 
evidence  on  the  subject  of  contributory 
negligence  was  such  that  the  court  would 
be  justified  in  setting  aside  the  verdict  and 
granting  a  new  trial.  Shiff  v.  Huntington, 
16  W.  Va.  307. 

Or  unless  the  evidence  offered  bj  the 
plaintiff  shows  such  contributory  negligence 
as  prevents  his  recovery  as  a  matter  of  law. 
Matthnvs  v.  Missouri  Pac.  R.  Co.,  26  Mr, 
Af)p.  75.  Law  son  v.  Chicago,  St.  P.,  M.  H-* 
O.  R.  Co.,  21  Am.  <S«  Fug.  R.  Cas.  749,  64 
Wis.  447,  24  A'.  W.  Rep.  618,  54  Am.  Rep. 
634- 
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Or  unless  it  appear,  in  an  action  to  re- 
cover for  the  allegt^d  nej^ligence  of  defend- 
ant, that  plaiiitirt  has  lieen  guilty  of  gross 
negligence,  or  was  injured  by  reason  of  a 
failure  on  his  part  to  exercise  ordinary  care 
and  caution  to  avoid  danger.  Cliicngo  &^ 
N.  W.  R.  Co.  V.  Scata,  90  ///.  586.  Titmus 
V.  Rome,  IV  &•  O.  R.  Co.,  4  Si7v.  Sup.  Ct. 
{A',  y.)  332. 

(2)  //s  scope  and  extent. — Whether  the 
person  injured  was  guilty  of  contributory 
negligence  is  a  question  withi'i  the  province 
of  the  jury  to  decide,  and  one  that  the 
court  cannot  rightfully  take  from  them. 
Atchison,  T.  <S^•  ^S".  /•".  R.  Co.  v.  Shean,  58 
Am.  (S>»  Eng.  R.  Cas.  360,  iZ  Colo.  368,  33 
Pac.  Rep.  108. 

But  should  submit  it  to  them  as  a  ques- 
tion of  fp.ct,  under  proper  and  suitable  in- 
structions. Philadelphia,  IV.  &^  B.  R.  Co. 
V.  Hog'land,  66  Md.  149,  7  All.  Rep.  105. 
Fernandes  v.  Sacramento  City  R.  Co.,  $2  Cal. 
45,  20  Am.  Ry.  Rep.  loi.  Smith  v.  Union 
R.  Co.,  61  Mo.  588.  Herder:  v.  Northern 
Pac.  R.  Co.,  8  Am.  &>  Eng.  R.  Cas.  8$,  3 
Dai:  38,  13N.IV.  Rep.  349. 

And  when  the  question  of  contributory 
negligence  has  been  properly  submitted 
under  proper  instructions  to  the  jury,  their 
verdict  is  conclusive  on  that  point,  //er- 
bert  V.  Northern  Pac,  R.  Co. ,  8  Am.  &*  Eng. 
R.  Cas.  85.  3  Z)rt/6.  38,  13  N.  IV.  Rep.  349. 
Kansas  City,  Ft.  S.  (S-  G.  R.  Co.  v.  Kier,  38 
Am.  &*  Eng.  A'.  Cas.  119,  41  A'an.  66r.  671, 
21  Pac.  Rep.  770.  Sheff  V.  Huntington,  16 
W.  Va.  307. 

For  of  the  weight  of  the  evidence  of 
contributory  negligence  the  jury  are  the 
sole  judges.  Rayhurn  v.  Central  Io7ua  R. 
Co.,  74  /"w<»  637.  35  A'.  IV.  Rep.  606,  38  A'. 
W.  Rtp.  520. 

And  courts  will  interfere  with  the  verdict 
of  the  jury  only  in  clear  cases.  Ho^gatt  v. 
Evansville  &^  T.  H.  R.  Co.,  3  fnd.  App.  437, 
29  N.  E.  Rep.  941.— QuoTiNr,  Terre  Haute 
&  I.  R.  Co.  71.  Buck,  96  Ind.  346. 

If  it  is  a  question  to  be  decided  upon  ad- 
mitted facts  whether  a  man  of  common 
prudence  would  have  acted  as  the  plaintiff 
did,  and  the  connnon  knowledge  and  expe- 
rience of  men  do  not  miikc  the  court  to 
determine  whether  the  plaintiff's  conduct 
was  negligent,  the  question  of  contributory 
negligence  is  to  be  submitted  to  the  jury. 
Fernandes  v.  Sacramento  City  R.  Co.,  52 
Cal.  45,  20  .//;/.  Ry.  Rep.  loi. 

It  is  for  the  jury  to  determine  whether 


plaintiff  has  been  guilty  of  negligence,  by 
a  consideration  of  his  conduct  under  the 
circumstances  shown  to  have  surrounded 
him  at  the  time  of  the  alleged  negligent  act 
or  conduct.  Chicago,  St.  L.  &'  P.  R.  Co.  v. 
Hutchinson,  32  Am.  6r'  Eng.  A'.  Cas.  82, 
I-20  ///.  5S7,  II  A^  E.  Rep.  855.  Hobbold  v. 
Sugar  Refining  Co.,  44  III.  App.  418. 

Contributory  negligence  must,  like  neg- 
ligence (when  it  docs  not  arise  from  viola- 
tion of  a  statutory  duty),  depend  upon  the 
facts  of  the  particular  case,  of  which  the 
jury  should  judge  under  general  instruc- 
tions. Gulf,  C.  &*  S.  F.  R.  Co.  V.  Greenlee, 
35  Am.  (St*  Eng.  R.  Cas.  425,  70  Tex.  553,  8 
S.  W.  Rep.  129. — Followed  IN  Dillingham 
V.  Parker,  80  Tex.  572. 

Ordinarily  contributory  negligence  is  a 
question  of  fact  depending  in  each  case 
upon  all  the  circumstances  disclosed,  apply- 
ing, as  the  measure  of  ordinary  care,  the 
rule  that  it  must  be  such  care  as  men  of 
common  prudence  usually  exercise  in  posi- 
tions of  like  exposure  and  danger.  When 
the  circumstances  under  which  a  plaintiff 
acts  are  complicated,  and  the  general  knowl- 
edge and  experience  of  men  do  not  at  once 
condemn  his  conduct  as  ciireless,  it  should 
be  submitted  to  the  jury.  What  is  ordinary 
care  is  a  question  of  fact,  even  though  the 
facts  are  undisputed.  It  is  the  judgment 
and  experience  of  the  jury,  and  not  the 
court,  which  is  to  be  appealed  to.  The  re- 
fusal of  the  judge  to  withdraw  a  case  from 
the  jury  cannot,  in  any  case,  be  construed 
as  an  intimation  that,  in  iiis  opinion,  the 
jury  ought  to  find  in  plaintiff's  favor  ;  but, 
on  the  contrary,  it  is  his  duty  to  submit  it 
to  the  jury  if  there  is  any  evidence  to  jus- 
tify a  finding,  although  he  may  think  it 
preponderates  against  the  plaintiff.  Gaynor 
v.  Old  Colony  &•  N.  R.  Co.,  too  A/ass.  208. 
— Quoted  in  Fernandes  e/.  Sacramento  City 
R.  Co.,  52  Cal.  45. 

83.  Particular  illiiHtrntioiis.  —  (i) 
Generally. — The  question  whether  a  cer- 
tain plaintiff,  at  the  time  of  receiving 
an  injury,  was  using  due  care  or  whether 
he  was  grossly  negligent,  is  not  one  of 
law  for  the  court  to  determine,  but  one  of 
fact  to  be  ascertained  by  the  jury,  uhder  all 
the  evidence.  The  same  may  be  said  in 
respect  to  comparative  negligence  of  the 
parties.  Illinois  C.  R.  Co.  v.  Hash'ns,  22 
Aw.  &*  Eng.  R,  Cas,  343,  115  ///.  300,  2  A^. 
E.  Rep.  654. 

In  a  suit  against  a  gravel-road  company 
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to  recover  damages  for  injuries  to  the 
plaintiflf,  resulting,  as  alleged,  from  obstruc- 
tions in,  and  the  bad  repair  of,  the  defend- 
ant's road,  the  question  as  to  whether  or 
not  the  plaintiff's  negligence  contributed  to 
the  alleged  injuries,  is  a  question  of  fact, 
and  is  properly  left  to  the  jury.  Ramsey  v. 
Rushville  Sf  M.  Gravel  Road  Co.,%\  I  mi.  394. 

Whether  it  is  contributory  negligence  to 
walk  upon  a  sidewalk  in  a  dark  night  with- 
out a  light  is  a  question  of  fact  for  the  jury, 
and  not  a  question  of  law  for  the  court. 
Malay  v.  New  York  C.  R.  Co.,  58  Barb.  {N. 
v.)  182. 

The  question  whether  it  is  contributory 
negligence  to  place  lumber  within  the  right 
of  way  of  the  company  at  a  point  where 
lumber  intended  for  shipment  is  usually 
placed,  is  for  the  jury.  Gibbons  v.  IViscon- 
sin  Valley  R.  Co.,  2$  Ant.  Sr'  Eng.  R.  Cas. 
479,66  IVis.  161.  28  N.  W.  Rep  170.— Dis- 
tinguishing Murphy  v.  Chicago  &  N.  W. 
R.  Co.,  45  Wis.  222. 

Plaintiff  claimed  that  he  was  injured 
while  passing  along  the  side  of  a  track  by 
stumbling  on  obstructions  left  there  by  the 
company.  The  company's  claim  was  that 
he  was  injured  while  attempting  to  get  on 
the  pilot  of  a  moving  engine.  Held,  that  it 
was  a  question  for  the  jury  to  determine 
what  caused  the  accident,  and  if  they  should 
find  that  it  was  caused  by  attempting  to  get 
on  the  pilot,  they  must  find  for  the  defend- 
ant. Grant  v.  Union  Pac.  R.  Co.,  45  Fed. 
Rep.  673. 

In  an  action  against  a  railway  company 
as  a  common  carrier  to  recover  damages  for 
personal  injuries,  if  the  facts  relating  to 
contributory  negligence  are  disputed,  that 
question  should  be  submitted  to  the  jury ; 
and  if  the  jury  find  for  the  phiiiuiff,  the 
court  is  not  required  in  the  exercise  of 
judicial  discretion  to  set  the  verdict  aside. 
IWxshington  Sr*  G.  R.  Co.  v.  Harmon,  58 
.,-//;/.  6*  Hn)^.  R.  Cas.  380,  147  I/.  S.  571,  13 
Sup.  CI.  Rep.  557. 

(2)  Goini^r  I  ft/0  dani^eroiis  place — Crossing 
//-(ftX'.— While  it  is  the  duty  of  a  person 
api)roaching  a  plnce  of  danger  to  do  so 
cautiously,  and  with  due  and  proper  care 
for  his  safety,  it  cannot  be  said,  as  a  matter 
of  law,  that  h"?  must  take  a  particular  pre- 
caution or  measure,  or  do  just  what  a  pru- 
rient man  would  under  all  circumstances. 
Chicago,  St,  L.  6-»  /'.  R.  Co.  v.  Hutchinson, 
32  Aw.  &^  Eng.  R.  Cas.  82,  \2o  111.  587,  11 
N.  E.  Rep.  855. 


A  man's  hat  blew  oF  in  front  of  an  ap- 
proaching engine,  and  he  was  killed  in 
trying  to  recover  it.  Held,  that  his  error  of 
judgment  in  thinking  that  he  had  time  to 
recover  his  hat  could  not  be  declared  con- 
tributory negligence,  as  a  matter  of  law, 
where  the  proof  leaves  it  uncertain  as  to 
the  distance  of  the  train  and  the  time  be- 
tween the  attempt  and  it:,  striking  him.  In 
such  case  the  question  of  negligence  should 
be  left  to  the  jury.  Bernhard  v.  Rensselaer 
6-  5.  R.  Co.,  I  Abb.  App.  Dec.  {N.  Y)  131, 
23  How.  Pr.  166;  affirming  32  Barb.  165,  19 
Ho70.  Pr.  199. — Apfroved  in  Weber  v. 
New  York  C.  &  H.  'K.  R.  Co.,  58  N.  Y.  451. 
Followed  in  Thuiber  v.  Harlem  Bridge, 
M.  &  F.  R.  Co.,  60  N.  Y.  326.  guoTED  in 
Wichita  &  W.  R.  Co.  v.  Davis,  32  Am.  & 
Eng.  R.  Cas.  65,  37  Kan.  743, 16  Pac.  Rep.  78. 

In  such  case  even  if  the  jury  believe  that 
the  company  was  not  negligent  in  first  col- 
liding with  the  deceased,  still  where  there 
is  evidence  tending  to  show  that  the  de- 
ceased's clothing  got  caught  in  the  engine 
and  it  was  some  time  before  he  was  killed, 
and  that  the  engine  might  have  been 
stopped  at  the  rate  of  speed  it  was  going  be- 
fore he  was  killed,  though  this  evidence  is 
contradicted,  still  a  verdict  against  the  com- 
pany will  not  be  disturbed.  Bernhard  v. 
Rensselaer  &^  S.  R.  Co.,  i  Abb.  App.  Dec. 
{N.  K)  131,  2T,How.Pr.  166;  affirming  32 
Barb.  165,  19  How.  Pr.  199. 

Where  a  passenger  steps  from  a  car  and 
is  struck  by  a  train  on  an  adjoining  track, 
the  question  of  his  contributory  nc};ligence 
in  failing  to  look  is  for  the  jury,  and  it  is 
error  to  direct  a  nonsuit.  Green  v.  Erie  R. 
Co  ,i\  Hun  {IV.  Y.)  333. 

The  question  of  plaintiff's  contributory 
negligence  was  a  question  of  fact  for  the 
jury,  where  it  appeared  that  he  was  in 
charge  of  an  omnibus  running  to  and  from 
a  station  and  on  the  evening  in  question 
was  at  the  station  about  ten  feet  from  the 
track,  but.  being  unable  to  see  along  the 
track  in  either  direction,  he  left  the  omni- 
bus and  went  upon  the  track  where  lie  could 
have  seen  an  approaching  train,  but  failing 
to  look  and  listen,  although  aware  that  a 
freight  train  was  then  on  the  track  near  the 
crossing,  he  started  to  cross  over,  when  the 
omnibus  and  harness  were  .struck  and  dam- 
aged. It  did  not  appear  that  the  driver  f)f 
the  train  had  given  any  warning  by  sound- 
ing the  bell  or  blowing  the  whistle.  Bennett 
V.  Grand  Trunk  R.  Co.,  7  Ont.  App.  470. 
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(3)  Standing  near  track. — Plaintiff  was 
struck  and  injured  while  standing  near  a 
tracii,  but  out  of  the  way  of  danger  of  cars 
of  ordinary  width,  by  being  hit  by  a  beam 
wiiicli  lay  across  the  end  of  a  flat-car.  Held, 
tiiat  the  question  of  his  contributory  negli- 
gence was  for  the  jury.  Kansas  Pac.  R. 
Co.  V.  Ward,  4  Colo.  30. 

Plaintiff  was  standing  near  a  railroad 
track  when  a  train  collided  with  a  coal  cart, 
wliich  was  thrown  against  him,  and  he  was 
injured.  Held,  that  the  question  of  whether 
he  was  using  proper  care  in  standing  where 
lie  did,  was  properly  submitted  to  the  jury. 
Quill  V.  New  York  C.  &-  H.  R.  R.  Co.,  1 1  N. 

Y.  Supp.  80,  16  Daly  313,  yi  N.  Y.  S.  R. 
612  ;  affirmed  in  126  N.   Y.  629,  tnem.,  36  N. 

Y.  S.  R.  1012. 

(4)  Failure  to  look  and  listen. — The  ques- 
tion of  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  failing  to  see  or  liear 
an  approaching  train  before  going  upon  the 
track  is  for  the  jury,  where  it  appears  tliat 
it  was  nearly  dark ;  that  he  did  stop  and 
listen,  but  his  view  of  the  track  was  ob- 
structed by  buildings,  and  snow  was  falling 
and  a  strong  wind  blowing  against  the 
train.  Brown  v.  Rome,  W.  &*  O.  R.  Co.,  16 
N.   Y.   S.  R.  456,  I  JV.    Y.   Supp.  286;  a/- 

firmed in  \i\  N.  Y.  669,  mem. 

Plaintiff  was  crossing  at  a  point  where 
there  were  live  tracks.  The  view  was  ob- 
structed by  standing  cars  until  about  the 
time  he  reached  the  tracks.  He  stopped 
on  one  of  the  tracks  to  look  and  listen, 
when  very  near  to  him  was  a  space  of  five 
feet  between  tracks,  where  he  could  have 
stopped  and  had  a  good  view.  Held,  that 
the  question  of  his  contributory  negligence 
was  (or  the  jury.  Beisegel  v.  New  York  C. 
R.  Co.,  14  Abb.  Pr.  N.  S.  {N.  Y.)  29. 

Where  a  person  not  an  employe  of  the 
company  is  assisting  in  moving  a  car  on  a 
siding  out  to  where  it  is  to  be  unloaded, 
the  question  of  his  negligence  in  not  watch- 
ing for  trains  which  might  back  up  against 
the  car,  or  in  not  anticipating  the  approach 
of  a  train  which  injures  him,  is  for  the  jury. 
Conlan  v.  A'eiv  York  C.  <&>•  //.  R.  R.  Co.,  74 
Hun  115.  26  N.  Y.  Supp.  659,  56  N.  Y.  S. 
R.  316. 

It  cannot  be  said  that  a  person  traveling 
along  a  way  must  at  all  times  look  where 
he  steps  or  be  charged  with  negligence,  as 
matter  of  law,  it  being  a  question  for  the 
jury  under  all  of  the  testmiony.    Retan  v. 


Lake  Shore  &*  M.  S.  R.  Co.,  94  AficA.  146, 
53  A^.  IV.  Rep.  1094. 

Upon  the  question  of  contributory  negli- 
gence, where  the  evidence  was  conflicting, 
the  duty  of  discovering  the  truth  devolved 
upon  the  jury,  the  court  announcing  the  le- 
gal principles  applicable  to  any  state  of 
facts  found  by  them  to  be  true.  If  plaintiff 
was  sober  at  the  time,  but  could  not  move 
from  his  perilous  position  by  reiison  of  his 
foot  being  fastened,  his  duty  to  look  and 
listen  is  not  involved  in  the  consideration 
of  this  case,  as  the  performance  of  sucii 
duty  would  be  unavailing.  If  the  agents 
of  the  company  saw  his  dangerous  situa- 
tion, and  by  proper  exertions  could  have 
stopped  the  train  before  it  came  in  contact 
with  him,  or  if  he  was  lying  on  the  track  in 
a  helpless  condition  produced  by  inioxica- 
tion,  and  ihey  saw  him  and  could  have 
stopped  the  train  in  time  to  avoid  the  acci- 
dent, but  failed  to  do  so,  defendant  was  lia- 
ble in  the  action.  Baltimore  &•  O.  R.  Co.  v. 
Rean,  28  Am.  &•  Eng.  R.  Cas.  580,  65  Md. 
394,  5  Atl.  Rep.  325. 

(5)  Sudden  peril — Choosing  between  courses 
of  action. — Where  a  person  is  put  in  sudden 
peril,  the  question  of  his  contributory  neg- 
ligence, or  wheti.er  he  exercised  ordinary 
care  to  extricate  himself,  under  the  circum- 
stances, is  for  the  jury.  Remer  v.  Long  I.'.l- 
and  R.  Co.,  48  Hun  {N.  Y.)  352,  1 5  A'.  Y.  S. 
R.  884,  I  A^.  Y.  Supp.  124;  affirmed  in  113 
N.  Y.  669,  mem.,  21  A'.  £.  Rep.  11 16,  23  A". 

Y.  S.  R.  994. 

It  is  a  question  for  the  jury  to  determine 
whether  a  person  is  guilty  of  contributory 
negligence  in  hurrying  forward  along  a 
track  when  a  train  is  approaching  from  he- 
hind  instead  of  jumping  in  a  ditch  filled 
with  water  at  the  side  of  the  track.  Remcr 
V.  Long  Island  R.  Co.,  36  Hun  {N.  F.)  233. 

The  fact  that  a  person  who  was  injured 
while  passing  over  a  defective  crosswalk 
knew  of  the  defect  and  that  there  was  some 
risk  in  so  passing,  and  he  might  easily  have 
gone  around  the  dangerous  place,  does  not, 
as  matter  of  law,  establish  contributory 
negligence.  McKeigue  \, /anesville,6i  Wis. 
SO,  31  A'.  W.  Hep.  208 

(6)  D:-ath.—in  the  absence  of  direct  testi- 
mony as  to  the  care  exercised  by  a  person 
killed  or  injured  on  a  .ailroad  where  he 
had  the  right  to  be,  it  is  the  province  of 
the  jury  to  determine  from  the  facts  and 
circumstances  proved  whether  he  was  guilty 
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of  contributory  negligence,  as  it  is  not  to 
be  presumed  he  carelessly  imperiled  his 
own  life.  Cahill  v.  Cincinnati,  N.  O.  &•  T. 
r.  R.  Co.,  49  Am.  <S-  Eng.  R.  Cas.  390,  92 

Ky.  345- 

Where  a  person  is  killed  at  a  crossing  by 
a  moving  train,  in  view  of  the  noise  made 
by  the  train  it  cannot  be  said,  as  a  matter 
of  law,  tiiat  he  was  negligent  in  failing  to 
hear  the  warning  of  men  near  by  to  get  off 
the  track  ;  but  the  question  of  his  contribu- 
tory negligence  is  for  the  jury.  O'Connor  v. 
Missouri  Pac.  R.  Co.,  32  Am.  &>  Eng.  R. 
Cas.  61,  94  Mo.  150,  13  West.  Rep.  587,  7  S. 
IV.  Rep.  106. 

When,  in  a  suit  to  recover  damages  for 
the  killing  of  another,  alleged  to  have  been 
done  by  the  negligent  conduct  of  defendant, 
the  circumstances  attending  the  killing  are 
such  that  a  jury  may  deduce  the  conclusion 
that  the  deceased  was  not  himself  guilty  of 
contributory  negligence,  and  the  verdict  is 
for  the  plaintiff,  the  supreme  court  will 
on  appeal  rarely  set  the  verdict  aside.  The 
amount  of  testimony  requisite  to  show  the 
absence  of  contributory  negligence  is  for  the 
jury,  and  their  finding  will  generally  be 
deemed  conclusive.  International  <S>»  G.  N. 
R.  Co,  V.  Ktiehn,  35  Am.  <S-  Eng.  R.  Cas. 
421,  70  Tex.  582,  8  5.  W.  Rep.  484. 

Where  a  railroad  company  is  sued  for 
negligently  causing  the  death  of  a  person, 
the  question  as  to  whether  the  deceased 
was  guilty  of  contributory  negligence  is  for 
the  jury,  under  all  the  circumstances  of  the 
case  and  proper  instructions  from  the 
court.  It  is  no  more  a  question  of  law  for 
the  court  than  is  the  question  of  defend- 
ant's negligence.  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408,  12  Sufi.  Ct.  Rep.  679. — 
Quoting  Sullivan  v.  New  York,  N.  H.  & 
H.  R.  Co..  154  Mass.  524,  28  N.  E.  Rep.  911. 
Rkconciling  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Houston,  95  U.  S.  697;  Schofield  v.  Chi- 
cago. M.  &  St.  P.  R.  Co.,  114  U.  S.  615. 

84.  When  diff'eriMit  iiiiiuls  could 
como  to  (littvi'viit  coiieliisioiis. — 
Where  the  circumstances  of  a  particular 
case  are  such  as  to  warrant  different  infer- 
ences, so  that  one  impartial  and  sensible 
man  may  draw  the  inference  and  conclusion 
that  the  injured  person  was  guilty  of  con- 
tributory negligence,  while  another  man, 
equally  impartial  and  sensible,  may  draw  a 
different  conclusion,  the  court  will  not  de- 
cide, as  a  matter  of  law.  the  question  of 
contributory  negligence,  but  will  leave  it  to 


the  jury  under  proper  instructions.  Cleve- 
land, C„  C.  &*  I.  R.  Co.  V.  Harrington,  49 
Am.  &*  Eng.  R.  Cas.  358,  131  Ind.  426,  30 
A^.  E.  Rep.  37.  Terre  Haute  &'  I.  R.  Co.  v. 
Voelker,  39  Am.  &>  Eng.  R.  Cas.  615,  129 
///.  540,  22  A'.  E.  Rep.  20.— Quoting  Cum- 
berland Valley  R.  Co.  v.  Maugans,  61  Md. 
53;  Chicago  &  E.  1.  R.  Co.  v.  O'Connor, 
1 19  HI.  586.—  Wood  V.  Chicago,  M.  &~  St.  P. 
R.  Co.,  24  Am.  &^  Eng.  R.  Cas.  91,  68  lo^iua 
491,  27  A'.  W.  Rep.  473.— Overruling 
Wood  V.  Chicago,  M.  &  St.  P.  R.  Co.,  59 
Iowa  196. — Nugent  v.  Boston,  C.  »S«»  M.  R. 
Co.,  38  Am.  &-  Eng.  R.  Cas.  52,  80  Me. 
62,  12  Atl.  Rep.  7C)7.  Rou.v  v.  Blodgett  (&- 
D.  Lumber  Co.,  85  Mich.  519,  48  N.  W. 
Rep.  1092.  —  Quoting  Snow  v.  Housa- 
tonic  R.  Co.,  8  Allen  (Mass.)  441. — Adams 
V.  Iron  Cliffs  Co.,  41  Am.  &*  Eng.  R.  Cas. 
414,  78  Mich.  271,  44  A^.  W.  Rep.  270. 
Mynning  v.  Detroit,  L.  &^  N.  R.  Co.,  28  Am. 
&•  Eng.  R.  Cas.  665,  64  Mich.  93,  31  A'.  W. 
Rep.  147. — Reviewed  in  Van  Auken  v. 
Chicago  &  W.  M.  R.  Co.,  96  Mich.  307. — 
Roddy  V.  Missouri  Pac.  R.  Co.,  104  Mo.  234, 
15  S.  W.  Rep.  1 1 12.  IVeber  v.  Kansas  City 
Cable  R.  Co.,  ^i  Am.  &>  Eng.  R.  Cas.  117, 
\oo  A fo.  194, 12  5'.  W.  Rep.  804.  135.  W.  Rep. 
587,  7  L.  R.  A.  819.  Petty  v.  Hannibal  &- 
St.  J.  R.  Co.,  28  Am.  (S^•  Eng.  R.  Cas.  618, 88 
Mo.  306.  Davis  v.  Kansas  City  Belt  R.  Co., 
46  Mo.  App.  180.  Bunting  v.  Central  Pac. 
R.  Co.,  14  A't-z/.  351.— Following  Solen  v. 
Virginia  &  T.  R.  Co.,  13  Nev.  \o6.— Solen 
V.  Virginia  &^  T.  R.  Co.,  13  A^er.  106. — 
—Quoting  Detroit  k  M.  R.  Co.  v.  Van 
Steinburg,  17  Mich.  99;  Sioux  City  &  P.  R. 
Co.  V.  Stout,  17  Wall.  (U.  S.)  663;  Whee- 
lock  V.  Boston  &  A.  R.  Co.,  105  Mass.  206; 
West  Chester  &  P.  R.  Co.  v.  McElwee,  67 
Pa.  St.  311  ;  Maloy  v.  New  York  C.  R.  Co., 
58  Barb.  (N.  Y.)  184.  Reviewing  French 
V.  Taunton  Branch  R.  Co.,  116  Mass.  541  ; 
Craig  V.  New  York,  N.  H.  &  H.  R.  Co..'n8 
Mass.  437 ;  Johnson  v.  Winona  &  St.  P.  R. 
Co.,  II  Minn.  296;  Schierhold  v.  North 
Branch  &  M.  R.  Co.,  40  Cal.  447 ;  Maginnis 
V.  New  York  C.  &  H.  R.  R.  Co.,  52  N.  Y. 
220;  Lehigh  Valley  R.  Co.  v.  Hall,  61  Pa. 
St.  368 ;  Hackford  v.  New  York  C.  k  H.  R. 
R.  Co.,  53  N.  Y.  654. — Followed  in  Bunt- 
ing w.  Central  Pac.  R.  Co.,  14  Nev.  351. — 
Erickson  v.  Twenty-third  St.  R.  Co.,  71  Hun 
(N.  y.)  108.  Northrup  v.  New  York,  O.  &• 
W.  R.  Co..  37  Hun  {N.  V.)  295.— Quoting 
Ernst  V.  Hudson  River  R.  Co.,  36  How.  Pr. 
(N.  Y.)  91 ;  Wasmerw.  Delaware,  L.  &  W. 
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R.  Co.,  80  N.  Y.  218;  Hartw.  Hudson  River 
Bridge  Co.,  80  N.  Y.  622 ;  Kellogg  v.  New 
York  C.  it  H.  R.  R.  Co.,  79  N.  Y.  72.—Pen- 
t/n/v.  Si-tondAvc.  K.  Co.,  2  /.  <S-  S.  (N.  Y.) 
481,  43  //(W.  /v.  399.  Ernst  v.  Hudson 
Rivt'r  R.  Co.,  35  A'.  V.  9,  32  How.  Pr.  61,  3 
.////>.  /'/•.  N.  S.  82  ;  reversing  32  /yrr/VA  1 59. 
— (JUOTINC;  Ireland  v.  Oswego,  II.  &  S. 
Plaiikroad  Co.,  13  N.  Y.  533;  Keller  v. 
New  York  C.  R.  Co.,  24  How.  Pr.  177; 
Bernhardt  v.  Rensselaer  &  S.  R.  Co.,  23 
How.  I'r.  168. — DiSTiNGULSHiiD  IN  Behrens 
V.  Kansas  Pac.  R.  Co.,  8  Am.  &  Eng.  R. 
Cas.  1 84,  5 Colo. 400;  Gillespie?/.  Newburgh, 
54  N.  Y.  468.  Followed  in  Wolfkiel  v. 
Si.xili  Ave.  R.  Co.,  38  N.  Y.  49;  Thringsz/. 
Central  Park  R.  Co.,  7  Robt.  (N.  Y.)  616. 
OuoTKi)  IN  Lamb  v.  Camden  &  A.  R.  &  T. 
Co.,  2  Ualy  (N.  Y.)  454.  Reviewed  in 
Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  25 
Mich.  274. 

The  eviden^.e  adduced  to  establish  con- 
trihiitory  negligence  must  be  such  that  fair- 
minded  men  could  not  draw  different 
inferences  from  it,  before  the  court  will  be 
justified  under  this  defense  in  withdrawing 
the  facts  from  the  consideration  of  the  jury 
by  directing  a  verdict  for  the  plaintiff. 
Miickey  v.  lialtimore  <S»  P.  li.  Co.,  8  Mackey 
(A  C.)  282. 

When  the  question  of  contributory  neg- 
ligence depends  upon  a  variety  of  circum- 
stances from  which  different  minds  may 
arrive  at  different  conclusions  as  to  whether 
♦he  plaintiff  exercised  proper  care  and  cau- 
tion, the  question  should  be  submitted  to 
the  jury  under  proper  instructions.  Cleve- 
liXiui,  C,  C.  &>  I.  R.  Co.  V.  Schneider,  35  Am. 
e-  I'jig.  R.  Cas.  334,  45  O/iio  St.  678,  17  N. 
E.  Rep.  321.— Following  Baltimore  &  O. 
R.  Co.  V.  Whitacre,  35  Ohio  St.  627.— A?/- 
liworc  &^  0.  R.  Co.  V.  Whitacre,  35  Ohio 
St.  627.— Followed  in  Cleveland,  C.,C.  & 
I.  R.  Co.  V.  Schneider,  35  Am.  &  Eng.  R. 
Cas.  334,  45  Ohio  St.  678. 

And  the  instructions  ought  to  have  refer- 
ence to  the  circumstances  of  the  case,  and 
be  so  given  as  to  secure  the  fair  considera- 
tion and  judgment  of  the  jury  upon  the 
points  at  issue.  Marietta  &>  C.  R.  Co.  v. 
Pirks/ey,  24  Ohio  St.  654,  7  //;;/.  J\'y.  Rep.  186. 
—Quoted  in  Blackmore  v.  Toronto  St.  R. 
Co.,  38  U.  C.  Q.  B.  172. 

Where  the  conduct  of  a  plaintiff  is  such 
that  honest  men  might  differ  as  to  the  in- 
ference to  be  drawn  therefrom,  whether  he 
was  guilty  of  negligence  or  not,  the  case 


should  be  submitted  to  the  jury.  Nash  v. 
New  York  C.  &*  H.  R.  R.  Co..  14  N.  Y.  S. 
R.  531.— Quoted  in  At  water  v.  Veteran, 
26  N.  Y.  S.  R.  945. 

And  should  never  be  taken  from  the  jury 
when  to  do  so  will  prevent  their  giving  to 
either  party  the  benefit  of  any  inference 
which  might  be  drawn  from  a  comparison 
of  all  the  facts.  Staal  v.  Grand  Rapids  &• 
J.  R.  Co.,  57  Mich.   239,  23  A'.  W.  Rep.  795. 

85.  Where  t'act.s  are  duiibti'iil  or  in 
<liNI>iite. — Where  the  evidence  upon  the 
question  of  contributory  negligence  is  con- 
flicting, or  the  inferences  to  be  drawn  from 
it  are  doubtful  or  not  clear,  the  court  will 
not  decide,  as  a  matter  of  law,  whether  there 
was  or  was  not  contributory  negligence,  but 
will,  under  proper  instructions,  leave  the 
question  to  the  jury  as  one  of  fact.  Indi- 
ana Car  Co.  V.  Parker,  \oo  Ind.  181. — Dis- 
TlNGUiSHr,D  IN  Indianapolis  &  St.  L.  R. 
Co.  V.  Watson,  33  Am.  &  Eng.  R.  Cas.  334, 
114  Ind.  20,  12  West.  Rep.  285,  14  N.  E. 
Rep.  721.— Chicago  &*  E.  I.  R.  Co.  v. 
Hedges,  25  Atn.  <S^  E'lg-  Ji-  Cas.  550,  105 
Ind.  398,  7  A^.  E.  Rep.  801.  Colorado  C.  R. 
Co.  v.  Martin,  17  Am.  &•  Eng.  R.  Cas.  592, 
7  Co/o.  592,  4  Pac.  Rep.  1 1 18.  Philadelphia, 
W.  &*  B.  R.  Co.  v.  State,  10  Am.  i&-  Eng. 
R.  Cas.  792,  58  Md.  372.  Brown  v.  Han- 
nibal 6-  St.  J.  R.  Co..  42  Am.  &•  Eng.  R. 
Cos.  87,  99  Mo.  310,  12  S.  W.  Rep.  655. 
Taylor  v.  Missouri  Pac.  R.  Co.,  26  A/o,  App. 
336.— Quoted  in  Ridings  v.  Hannibal  & 
St.  J.  R.  Co.,  33  Mo.  App.  527.— AVtc/  York, 
L.  E.  <5>»  W.  R.  Co.  V.  Steinhrenner,  23  ///;/. 
Gf  Eng.  R.  Cas.  330,  47  A^  J.  L.  161.  Bon- 
nell\.  Delaware,  L.  &'  IV.  R.  Co.,  39  A'.  /. 
L.  189.  Orange  &^  N.  Horse  R.  Co.  v. 
Ward,  25  Am.  &•  Eng.  R.  Cas.  359,  47  A^.  /. 
/-.  560,  4  Atl.  Rep.  33 1 .  D'ayer  v.  Ne%v  Yoi  k, 
L.  E.  6^  H-'.  R.  Co.,  28  Am.  &'  Eng.  R.  Cas. 
155,  48  A',  y.  L.  373.  7  Atl.  Rep.  417.  Pen- 
drilv.  Second  Ave.  R.  Co.,  2/6-  S.  (A.  J'.) 
481,  43  How.  Pr.  399.  Pennsylvania  R.  Co. 
v.  Righter,  2  Am.  &>  Eng.  R.  Cas.  220,  42  N. 
J.  L.  180.  Central  R.  Co.  v.  Moore,  24  A^. 
/.  L.  824. — Followed  in  Aycrigg  v.  New 
York  &  E.  R.  Co.,  30  N.  J.  L.  4(^0.— Wal- 
lace V.  Western  N.  C.  R.  Co.,  24  Am.  &^Eng. 
R.  Cas.  553,  98  A^.  Car.  494,  2  ylm.  St.  Rep. 
346,  4  S.  E.  Rep.  503.  Vannatta  v.  Central 
R.  Co.,  154  Pa.  St.  262,  26  .'///.  Rep.  384. 
Hill  \.  Nev)  Haven,  yj  Vt.  501.— Followed 
IN  Germond  v.  Central  Vt.  R.  Co.,  65  Vt. 
\26.—Dahl  V.  Milviaukee  City  R.  Co.,  19 
Am.  &•  Eng.  R.  Cas.   121,  62  H'is.  652,  22 
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N.  IV.  Rep.  755.— Following  Hoppc  v. 
Chicago.  M.  &  St.  P.  R.  Co..  61  Wis.  357.— 
Hoth  V.  rders,  55  Wis.  405.  13  A^.  VV.  Kcfi. 
219. 

Upon  the  controverted  issue  of  contrib- 
utory negligence,  tiie  determination  of  the 
question  is  peculiarly  for  the  jury  under 
proper  instructions,  and  it  would  be  usuri)- 
ation  for  the  trial  court  to  take  sucli  an 
i>sue  from  the  jury.  Cook  v.  Missouri  l\ic. 
R.  Co.,  19  .Mo.  App.  329.  Drain  v.  St. 
Louis,  I.  M.  &^  S.  /i'.  Co.,  86  A/o.  574 ;   rc'- 

7'cTSiulj^    10    A/o.     App.    531.  —  FOLLOWKI)    IN 

HrooUs  V.  Hannibal  &  St.  J.  R.  Co.,  35  Mo. 
App.  571. 

The  question  of  contributory  negligence 
should  not  be  withdrawn  from  the  jury  so 
long  as  the.:  is  any  rational  doubt,  not  only 
as  to  the  facts,  but  also  as  to  the  inference 
to  be  deduced  from  the  facts.  Germond  v. 
Central  Vt.  R.  Co.,  65  Vt.  126,  26  Atl.  Rip. 
401.— Following  Detroit  &  M.  R.  Co.  v. 
V.in  Steinburg,  17  Mich.  99;  Hill  7>.  New 
Haven,  37  Vt.  501  ;  Worthington  v.  Central 
Vt.  R.  Co., 64  Vt.  J07 ;  Stackus  w.  New  York 
C.  iSr  H.  R.  R.  Co.,  79  N.  Y.  464. 

Where  cotitributory  negligence  is  made  a 
defense,  and  the  evidence  relating  thereto 
is  conflicting,  the  court  should  refuse  to 
dismiss,  and  leave  the  question  to  the  jury. 
k',rsc  V.  Ntiu  York,  N.  H.  &'  H.  R.  Co.,  67 
Jiart).  (N.  V.)  205,  4  Nun  673. 

For  the  court  cannot  decide  the  question 
of  |ilaintilT's  contributory  negligence  unless 
it  clearly  appears.  A'f:a  York,  L.  E.  &>  IV, 
R.  Co.  V.  Sti-inbrt-uner,  23  ylin.  iS^^  Eng.  R. 
Cas.  330,  47  iV.  /.  L.  161. 

Whenever  material  facts  are  disputed,  or 
even  in  doubt,  or  inferences  of  fact  are  to 
be  drawn  from  the  testimony,  it  is  the  ex- 
clusive province  of  the  jury  to  determine 
the  facts  and  apply  to  them  the  law  declared 
by  the  court.  Fisher  v.  Alonongaliela  Con- 
lurting  R.  Co.,  131  Pa.  St.  292,  18  Atl.  Rep, 
1016. 

When  the  circumstances  under  which  a 
plaintitT  acts  are  complicated,  and  the  gen- 
eral knowledge  and  experience  of  men  do 
not  at  once  condemn  his  conduct  as  careless, 
the  question  should  be  submitted  to  the 
jury.  What  is  ordinary  care  in  such  case, 
even  where  the  facts  are  undisputed,  is  pe- 
culiarly a  question  for  the  jury,  under  proper 
instructions.  Bell  v.  Neiv  York  C.  &*  //.  R. 
R.  Co.,  29  Hun  (N.  Y.)  560.— Rkviewing 
Fletcher  v.  Auburn  &  S.  I^.  Co.,  25  Wend. 
(N.  Y.)  462 ;  People  ex  rel.  v,  Dutchess  & 
3  D.  R,  D.— 19. 


C.  R.  Co.,  58  N.  Y.  153 ;  Worster  v.  Forty- 
second  St.  &  G.  S.  F.  R.  Co.,  50  N.  Y.  203. 

Where  the  issue  before  the  jury  is  upon 
the  negligence  of  the  parties,  and  the  tes- 
timony upon  the  points  in  controversy  is 
conflicting  or  uncertain,  it  is  not  erroneous 
for  the  presidiiig  judge,  after  stating  to  the 
jury,  in  language  to  which  no  exception  is 
taken,  the  degree  of  care  re(|uired  on  either 
side,  and  that  the  plaiiiLifi  >  right  to  recover 
depends  upon  proof  to  ilicir  satisfaction 
that  the  injuries  were  received  by  the  fault 
of  the  defendants,  without  fault  on  tlie  part 
of  the  passenger  c  i  .ributing  to  tli.  result, 
to  decline  upon  request  to  di.Lcrmine  as 
matter  of  law  whether  :;  r(,rtain  state  of 
facts,  claimed  on  one  skIc  to  exist  and  de- 
nied on  the  other,  would  or  would  not  con- 
stitute negligence.  Hobbs  v.  Eastern  A'. 
Co.,  66  A/e.  572,  19  A)u.  Ry.  Rep.  210. 

H(J.  Coiitrlbiitory  iii>^lig:cii('e,  wiicu 
ii  iiiixtMl  qiii'stioii  of  law  and  ia<;t.— 
The  question  of  negligence  is  a  mixed  one 
of  law  and  fact,  and  when  a  case  is  merely 
one  of  negligence  against  negligence,  if  from 
the  entire  evidence  it  clearly  appears  ihat  the 
injured  party  acted  otherwise  than  as  a  man 
of  ordinary  prudence,  and  was  guilty  of 
negligence  contributing  to  the  injury,  the 
question  becomes  one  of  law  and  may  be 
determined  by  the  court  without  submitting 
it  to  the  jury.  Denver  &'  B.  P.  Rapid 
Ti    mil  Co.  v.  Dwyer,  3  Colo.  App.  408. 

In  an  action  for  damages  for  alleged  neg- 
ligence, the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintifT  is  usually 
a  mixed  question  of  law  anrl  fact,  to  be  de- 
cided by  the  jury  under  proper  instructions 
from  the  court;  but  if  all  the  material  facts 
touching  the  alleged  negligence  be  undis- 
puted, or  be  found  by  the  jury,  and  admit  of 
no  rational  inference  but  that  of  negligence, 
in  such  case  the  question  of  negligence  be- 
comes a  matter  of  law  merely,  and  the 
court  should  so  charge  the  jury.  Cleveland, 
C.  &*  C.  R.  Co.  v.  Crawford,  24  Ohio  St.(>i\, 
7  Am.  Ry.  Rep.  172. — Approved  in  Gram 
V.  Northern  Pac.  R.  Co.,  i  N.  Dak.  252. 
QuoiEU  IN  Pennsylvania  Co.  v.  Rathgeb, 
32  Ohio  St.  66;  Blackmore  v.  Toronto  St. 
R.  Co.,  38  U.  C.  g.  B.  i-jz.—Ch-veland,  C, 
C.  &^  I.  R.  Co.  v.  Elliott,  28  Ohio  St.  340,  14 
Am.  Ry.  Rep.  123. — Dlstingui.shf.d  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Morgan,  42 
Am.  &  Eng.  R.  Cas.  184,  43  Kan.  i.— Pitts- 
burgh, C.  &*  St.  L.  R.  Co,  V.  Fleming,  30 
Ohio  St.  480.     Pennsylvania  Co.  v.  Rathgeb, 
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32  0///V5/.  66.— Quoting  Cleveland,  C.  & 
C.  R.  Co.  V.  Crawford,  24  Ohio  St.  631. 
Reviewing  Baltimore  &  P.  R.  Co.  v.  Jones, 
Wkly.  Cin.  L.  Bull.  Jan.  7.  1878.— Quoted 
IN  Horn  V.  Baltimore  &  O.  R.  Co.,  54  Fed. 
Rep.  301,  6  U.  S.  App.  381,  4  C.  C.  A.  346. 

The  question  whether  one,  in  an  action 
brou<j[ht  by  him  to  recover  damages  for 
injuries  received  in  attempting  the  rescue 
of  another,  should  be  charged  with  con- 
tributory negligence  in  so  acting  is  one  of 
mixed  law  and  fact,  and  should  be  sub- 
mitted to  the  jury  upon  the  evidence,  with 
proper  instructions  from  the  court,  Penn- 
sylvania Co.  v.  Langcndorf,  49  Am.  <S-»  Eng. 
R.  Cas.  317,  48  O/i/o  S/.  316,  28  N.  E.  Rep. 
172.— Distinguishing  Evansville  &  C.  R. 
Co.  V.  Hiatt,  17  Ind.  102.  Following 
Eckert  v.  Long  Island  R.  Co.,  43  N.  Y.  502. 

The  question  of  contributory  negligence 
is  a  mixed  question  of  law  and  fact,  and 
while  it  is  a  question  for  the  jury  to  deter- 
mine, it  must  be  determined  by  them  by 
applying  the  law  to  the  f;icts;  and  where 
instructions  are  given  by  the  court  pertain- 
ing to  the  questions  at  issue  which  pro- 
pound the  law  correctly,  they  cannot  be 
disregarded  in  reaching  the  verdict;  and  if 
instructions  asked  for  by  the  plaintiff,  and 
given,  are  calculated  to  mislead  the  jury, 
and  such  instructions  are  excepted  to  by 
the  defendant,  a  verdict  in  accordance 
therewith  will  not  be  sustained.  Fisher  v. 
West  Virginia  &*  P.  R.  Co..  (Jr.  Va.)  58 
Am.  &^  Eng.  R.  Cas.  337,  19  .?.  E.  Rep.  578. 

87.  C«>iitri!mt«»ry  iM»}>l!s'**'>f<SwluMi 
a  question  of  law,  {ifciu'vally.— It  is 
only  in  very  exceptional  cases  that  contribu- 
tory negligence  can  be  adjudged  as  a  neces- 
sary 'cgal  conclusion  from  the  facts  found. 
Meagher  v.  Cooper st(m<n  &•  C.  V.  R.  Co.,  75 
hitii  455,  27  N.  V.  Siipp.  504,  57  A^.  v.  S. 
R.  679. 

Cases,  however,  frequently  do  arise  where- 
in it  becomes  the  duty  of  the  trial  court  to 
determi  !C  the  question  nf  the  negligence 
of  the  party  as  a  matter  of  law.  Colorado 
C.  R.  Co.  V.  Martin.  17  Am.  &•  Eng.  R.  Cas. 
592,  7  Colo.  592, 4  Par.  Rep.  1 1 1 8.  Baltimore 
&^  O.  R.  Co.  V.  Shipley,  31  M,l.  368. 

But  in  order  to  justify  such  course,  the 
evidence  must  show  rashness  or  culpable 
negligence  of  the  party  injured.  Parker  v. 
Lake  Shore  &^  M.  S.  R.  Co.,  20  ///.  ////. 
280. 

Ordinarily  the  question  of  contributory 
negligence  is  one  of  fact  for  the  jury ;  but 


if  it  clearly  appears  from  the  undisputed 
facts,  judged  of  in  the  light  of  that  com- 
mon knowledge  and  experience  of  which 
courts  are  bound  to  take  notice,  that  a  party 
has  not  exe.cised  such  care  as  men  of  com- 
mon prudence  usually  exercise  in  positions 
of  like  exposure  and  danger,  the  question 
of  negligence  is  one  of  law  to  be  decided 
by  the  court.  Nehrbas  v.  Central  Pac.  R. 
Co.,  14  Ant.  &=  Eng.  R.  Cas.  670,  62  Cal. 
320.  IVooilwanl  Iron  Co.  v.  Jones,  80  Ala. 
123.  Orcuttw  I\xcific  Coast  R.  Co.,  85  Cal. 
291,  24  J'ac.  Rep.  661. — Approving  Fer- 
nandes  v.  Sacramento  City  R.  Co.,  52  Cal, 
4^.— Glascock  V.  Central  Pac.  R.  Co.,  73  Cal. 
137,  14  Pac.  Rep.  518.  Jackson  v.  Crilly,  16 
Colo.  103,  26  Pac.  Rep.  331.  Collins  v.  Bur- 
lington, C.  R.  <S~»  N.  R.  Co.,  83  /o7i>a  346, 
49  A^.  jr.  7\Vp.  848.  Brffwn  v.  Milwaukee 
<3^  St.  P.  .i'.  Co.,  22  Minn.  165,  i<)  Am.  Ry. 
Rep.  29S.  Solen  v.  Virginia  iS-  T.  R.  Co., 
13  A'ev.  106.  Central  R.  Co.  v.  Moore,  24  A^. 
/.  L.  824. 

When  the  testimony  shows  affirmatively 
that  the  party  who  is  injured  through  the 
negligence  of  another  was  himself  negli- 
gent, and  that  such  negligence  contributed 
to  bring  about  the  result  complained  of, 
and  such  testimony  is  neither  conflicting 
nor  contradictory,  it  becomes  a  question  of 
law  for  the  r  jurt  to  decide  whether  there 
is  any  fact  disclosed  by  the  testimony  to  go 
to  the  jury  upon  the  question  of  'Contribu- 
tory negligence.  Apsey  v.  Detroit,  L,  &'  N. 
R.  Co.,  83  Mich.  440,  47  A^.   W.  Rep.  513. 

Upon  motion  by  defendant  for  a  peremp- 
tory instruction  it  is  necessary  for  the  court 
to  determine  whether  that  defense  has  been 
so  fully  developed  by  the  plaintiff's  own 
evidence  as  to  justify  sustaining  the  motion. 
C  hillv.  Cincinnati,  N.  O.  &^  T.  P.  R.  Co., 
49  Atn.  &*  Ent,^.  R.  Cas.  390,  92  Ay.  345 

Contributory  negligince  is  a  question  of 
law  for  the  court  in  the  following  cases  : 

Where  it  so  clearly  appears  from  the  cir- 
cumstances or  uncontradicted  evidence  as 
to  leave  no  inference  or  fact  in  doubt. 
Halsey  v.  Rome,  tV.  <3^  O.  R.  Co.,  12  N.  ]'. 
^S".  R.  319,  46  Nun  678,  mem.;  affirmed  in  113 
A'.  1'.  622,  mem.,  20  A'.  E.  Rep.  876,  22  A'. 
v.  S.  R.  992.  Wilkins  v.  .S7.  Louis,  I.  M, 
<S~>  S.  R.  Co.,  loi  Mo.  93,  13  S.  IV.  Rep.  893. 
Corcoran  v.  .S7.  Louis,  /.  M.  &^  S.  R.  Co.,  loj 
Mo.  399,  16  S.  W.  AV/.  411. 

Where  plaintiff's  own  evidence  shows 
sucli  contributory  negligence.  Hudson  v. 
H 'abash  Western  R.  Co.,  loi  Mo.   13,  14  S, 
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JV.  Rep.  15.  Warmington  v.  Atchison,  T. 
<S^  S.  F.  R.  Co.,  46  Mo.  App.  159. 

Where  such  contributory  negligence  is 
sliown  as  defeats  plaintiff's  right  of  action 
and  disproves  his  case.  Warmiiigton  v. 
Atchison,  T.  (S-  S.  F.  R.  Co.,  46  Mo.  App. 
159. 

Where  the  facts  in  evidence,  and  all  the 
inferences  from  those  facts,  make  it  clear 
that  plaintiff's  own  negligence  produced,  or 
contributed  as  the  proximate  cause  to  pro- 
dure.the  injury  for  which  recovery  is  sought. 
McMurtry  v.  Lotiisvillc,  N.  O.  &>  T.  R.  Co., 
67  Afiss.  601,  7  So.  Rep.  401. 

Where  it  is  clear  that  no  recovery  can  be 
had  upon  any  view  which  can  properly  be 
taken  of  the  facts  which  the  evidence  tends 
to  establish.  Dunlap  v.  Northeastern  R. 
Co.,  130  U.  S.  649,  9  Sup.  Ci.  Rep.  647. — 
Following  Kane  v.  Northern  C.  R.  Co., 
128  U.  S.  91  ;  Jones  n.  East  Tcnn.,  V.  &  G. 
K.  Co.,  128  U.  S.  443. — Seefeld  \.  Chicago, 
M.  &>  St.  P.  R.  Co.,  32  Ant.  ^^  Eng:  R.  Cas. 
109,  70  H''is.  216,  35  A\  IV.  Rep.  278.— Ap- 
PROVKiJ  IN  Siegel  v.  Milwiiukee  &  N.  R. 
Co.,  79  Wis.  404.  Reviewed  in  Worthing- 
ton  7'.  Central  Vt.  R.  Co.,  64  Vt.  107. 

Where  the  facts  necessary  to  show  the 
injury  suffered  by  plaintiff  also  inevitably 
establish  that  he  was  guilty  of  some  fault 
or  omission  or  commission  without  which 
tlie  accident  could  not  have  occurred. 
Rogen  V.  Morgan,  16  N.  V.  S.  R.  693,  i  N.  Y. 
Sitpp.  273, — Applying  Powers  t/.  New  York, 
L.  K.  &  W.  R.  Co.,  98  N.  Y.  274;  Williams 
V.  Delaware,  L.  &  W.  R.  Co.,  39  Hun  430. 
yuoTiNO  Hawley  v.  Northern  C.  R.  Co.,  82 
N.  Y.  370. —  M'oods  V.  Southern  Pac.  Co., 
9  Utah  140,  33  Pac.  Rcj  ,  62S. — Following 
Oisen  V.  Oregon  S.  L.  &  U.  N.  R.  Co.,  9 
Utah  129,  33  Pac.  Rep,  623.  MODIFYING 
Smith  V.  Rio  Grande  Western  R.  Co.,  9 
Utah  141,  33  Pac.  Rep.  ^26. 

Where  the  evidence  shows  plaintiff'  guilty 
of  an  act  which  at  once  strikes  the  minds 
of  men  in  general  as  a  desperate  or  plainly 
reckless  act,  being  such  an  act  as  no  one  (it 
to  be  a  juror  would  entertain  a  question  of. 
Chicago  Sr'  A.  R.  Co.  v.  Ryrum,  48  ///.  App. 
41.  Baltimore  iS-  O.  R.  Co.  v.  Shipley.  31 
Md.  368. 

Where  there  is  no  evidence  that  the  in- 
jury was  wilfully,  wantonly,  or  intentionally 
inflicted  by  the  defendant,  and  the  uncon- 
troverted  facts  of  the  case  show  contrib- 
utory negligence  on  the  part  of  the  plaintiff. 
Donaldson  v.  Milwaukee  &•  St.  J'.  R.  Co, ,  2 1 


Minn.  293,  20  Am.  Ry.  Rep.  1 5. — Not  fol- 
lowed in  Deans  v.  Wilmington  &  W.  R. 
Co.,  107  N.  Car.  686. 

Where  there  is  no  dispute  about  the  facts. 
Gramlich  v.  Gcrmantown  Branch  R.  Co.,  9 
Phila.  {Pa.)  78.  Halpin  v.  Third  Ave.  R. 
Co.,  8  /.  &>  S.  (A',  y.)  175.— Following 
Squire  v.  Central  Park,  N.  &  E.  R.  R.  Co., 
4  J.  &  S.  (N.  Y.)  436.  Quoting  Morrison 
7'.  Erie  R.  Co.,  56  N.  Y.  302  ;  Reynolds  v. 
New  York  C.  &  H.  R.  R.  Co.,  58  N.  Y.  248.— 
Cahill  V.  Cincinnati,  A.  O.  <S>»  T.  P.  R.  Co., 
49  --/;«.  iSr^  Eng-.  R.  Cas.  390,  92  Ay.  345. 
Grows  V.  Maine  C.  R.  Co.,  67  Me.  100. 
Hobson  V.  New  Mexico  (S-»  A.  R.  Co.,  28  Am. 
&^  Eng.  R.  Cas.  360,  1 1  J'ac.  Rep.  545. 
Lenix  V.  Missoitri  Pac.  R.  Co. ,  76  Mo.  86. — 
Following  Powell  v.  Missouri  Pac.  R.  Co., 
76  Mo.  80.—  Wallace  v.  Western  N.  C.  R. 
Co.,  34  Am.  &^  Eng.  R.  Cas.  553,  98  A'.  Car. 
494,  2  Am.  St.  Rep.  346,  4  5".  E.  Rep.  503, — 
Applying  Smith  v.  North  Carolina  R.  Co., 
64  N.  Car.  235. 

Wliere  there  is  no  contradiction  in  the 
evidence,  and  the  facts  are  undisputed,  and 
the  conclusion  and  inference  to  be  drawn 
from  it  are  indisputable,  involving  only  a 
common  instinct  of  mankind— self-preser- 
vation. Louisville  &»  N.  R.  Co.  v.  Yniestra, 
29  Am.  &>  Eng.  R.  Cas.  297,  21  Fla.  700. 

Where  the  facts  covering  the  question  of 
contributory  negligence  are  fully  stated  in 
answers  to  the  interrogatories,  or  in  a 
special  verdict,  and  lead  to  only  one  con- 
clusion. Korrady  v.  Lake  Shore  &^  M  S. 
R,  Co.,  131  Ind.  261,  29  N.  E.  Rep.  1069. 

Where  there  appears  to  have  been  an 
omission  of  a  duty  enjoined,  or  commission 
of  an  act  forbid<len  by  statute.  Chicago  &^ 
A.  R.  Co.  V.  Byrum,  48  ///.  App.  41. 

//  is  the  duty  of  the  court  to  -withdraio  the 
case  from  the  jury  in  the  folhrniing  cases : 

Where  the  facts  show  negligence  on  the 
part  of  the  plaintifT  contributing  to  the 
accident.     Mau  v.  Morse,  3  Colo.  App.  359. 

Where  there  is  no  conflict  of  evidence  on 
the  question  of  plaintiff's  negligence.   Ecliff 
v.  Wabash,   St.   L.   &■>  P.  R.   Co.,  64  Mich. 
96,  31  M.   JF.  Rep.  180. 

Where  it  appears,  without  any  conflict  of 
evidence  from  the  plaintiff's  own  case,  or 
from  the  cross  examination  of  his  witnesses, 
that  he  was  guiltv  of  negligence  proximately 
contributing  to  produce  the  injury.  Weber 
v.  Ransas  City  Cable  R.  Co.,  41  Am.  &> 
Eng.  R.  Cas.  117,  100  Mo.  194,  12  ^S'.  W. 
Rep.  804,  13  S.  W.  Rep.  58/,  7  L.  R.  A.  819. 
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Where  there  is  no  conflict  in  the  testi- 
mony, and  all  the  material  facts  come  from 
the  plaintiff  himself,  and  it  appears  that  an 
act  of  his  own  which  amounted  to  negli- 
gence/it  se,  caused  or  directly  contributed 
to  the  production  of  the  injury.  Dietrich  v. 
BaltimorcEr'  H.  S.  R.  Co.,  \\  Am.&^  ^"g-  ^^• 
Cas.  115,  58  M(i.  347.  Sauerborn  v.  New 
York  C.  &*  H.  R.  R.  Co.,  52  JV.  Y.  i>.R.  784. 
23  A'.  V.  Sttpp.  478,  69  Hun  429. 

Where  the  conduct  of  the  plaintifT  relied 
on,  as  amounting  in  law  to  contributory 
negligence,  is  established  by  clear  and  un- 
contradicted evidence.  McMahon  v.  North- 
ern C.  R.  Co.,  39  M(i.  438. 

Where  the  proof  of  contributory  negli- 
gence is  clear  and  decisive,  not  leaving 
room  for  impartial  and  unbiased  minds  to 
arrive  at  any  other  conclusion.  Valin  v. 
Mihuaukee  &>  N.  R.  Co.,  82  IVis.  i,  51  TV; 
/F.  R,-/>.  1084. 

Where  it  appears  that  no  reasonable  jury 
could  find  a  verdict  for  the  plaintiff  by  rea- 
son of  his  own  negligence.  Wright  v. 
Midland  R.  Co.,  si  L.  T.  539. 

T/ie  court  must  instruct  the  jury  that 
plainti/jf  cannot  maintain  his  action  by  rea- 
son of  his  own  negligence  in  the  follozving 
cases  : 

Only  where  the  evidence  is  open  to  no 
other  inference,  and  presents  a  clear  case 
against  the  plaintiff.  As  long  as  there  is 
any  uncertainty  the  question  should  be  left 
to  the  jury.  Detroit  &•'  AT.  R.  Co.  v.  Van 
Steinburg,  17  Mich.  99.— Criticised  in 
Bchre-is  v.  Kansas  Pac.  R.  Co.,  8  Am.  & 
Eiig.  R.  Cas.  184,  5  Colo.  400.  DiSTlN- 
GUisHF.n  IN  Lake  Shore  &  M.  S.  R.  Co.  v. 
Miller,  25  Mich.  274.  FOLLOWFJ)  in  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.) 
657  ;  Germond  v.  Central  Vt.  R.  Co.,  65  Vt. 
126.  Quoted  in  Solen  v.  Virginia  &  T.  R. 
Co.,  13  Nev.  106. 

Or  when  a  plaintiff  offers  no  evidence 
that  he  was  in  the  exercise  of  due  care,  but 
on  the  contrary  the  whole  evidence  on 
which  he  rests  his  case  shows  that  he  was 
careless.  Gahagan  v.  Boston  &^  L.  R.  Co., 
I  Allen  {Mass.)  187.— Applied  in  Louis- 
ville &  N.  R.  Co.  V.  Kerry,  88  Ky.  222. 
Distinguished  in  Meesel  v.  Lynn  &  B.  R. 
Co.,  8  Allen  (Mass.)  234 ;  Snow  v.  Housa- 
tonic  R.  Co.,  8  Allen  (Mass.)  i,i,\.— Detroit 
&»  M.R.  Co.  V.  Van  Steinburg,  17  Mich.  99. 
— nisTlNOUiSHED  in  Graf  V.  Chicago  &  N. 
W.  R.  Co.,  94  Mich.  579.  yuoTED  IN 
Cumberland  Valley  K.  Co.  v,   Maugans.  18 


Am.  &  Eng.  R.  Cas.  182,  61  Md.  53;  Emery 
V.  Raleigh  &  G.  R.  Co.,  37  Am.  &  Eng.  R. 
Cas.  253,  102  N.  Car.  209,  9  S.  E.  Rep.  139. 

Or  when  the  uncontradicted  evidence, 
free  from  any  adverse  inferences,  establishes 
contributory  negligence  on  the  part  of  the 
plaintiff.  Columbus  &>  W.  R.  Co.  v.  Brad- 
ford, 38  Am.  &>  Eng.  R.  Cas.  214,  86  Ala. 
574,  6  So.  Rep.  90. 

Or  when  the  evidence  offers  no  inference 
but  the  negligence  of  the  plaintiff.  Colorado 
C.  R.  Co.  V.  Martin,  17  Am.  &^  Eng.  R.  Cas. 
592,  7  Colo.  592,  4  Pac.  Rep.  1 1 18. 

But  the  court  must  not  declare  one  guilty 
of  contributory  negligence  as  a  matter  of 
law: 

Where  the  evidence  does  not  make  out  a 
clear  case  of  sucli  negligence.  Bluedorn  v. 
Missouri  Pac.  R.  Co.,  108  Mo.  439,  18  .S'.  IV. 
Rep.  1103.  —  Distinguishing  Yancev  v. 
Wabash,  St.  L.  &  P.  R.  Co.,  93  Mo.  '433 ; 
Barker  v.  Hannibal  &  St.  J.  R.  Co.,  98  Mo. 
50. 

Or  unless  the  facts  on  which  suth  a  rul- 
ing must  rest  are  clear  and  undisputed.  Har- 
mon V.  Washington  &•  G,  R.  Co.,  7  Mackey 
{D.  C.)  255. 

Or  unless  the  recklessness  or  lieedless- 
ness  of  the  plaintiff  should  be  very  appar- 
ent. Ridings  v.  Hannibal  &•  St./.  R.  Co., 
33  Mo.  App.  527.— Quoting  Taylor  v. 
Missouri  Pac.  R.  Co.,  26  Mo.  App.  336. 

Or  unless  the  conclusion  of  negligence, 
or  a  want  of  it,  necessarily  results  from  the 
statement  of  the  facts.  Illinois  C.  R.  Co.  v. 
A'o^c'icki,  46  ///.  App.  566. 

88.  Direct iiit;:  eonipiiLsory  iioii- 
siiit.* — Plaintiff  cannot  be  nonsuited  on 
the  ground  that  his  contributory  negligence 
conclusively  appears  from  his  own  testi- 
mony, if  his  conduct,  under  the  peculiar 
circumstances  of  the  case,  is  compatible 
with  the  exercise  of  reasonable  care.  Crcnv- 
ley  V.  St.  Louis,  I.  M.  <S^  S,  R.  Co.,  24  Mo. 
App.  119. 

When  in  an  action,  brought  for  damages 
against  a  railway  company,  it  appears  from 
the  evidence  that  the  plaintiff'  has  been 
guilty  of  great  imprudence,  which  was,  at 
least,  one  of  the  proximate  causes  of  tiie 
evil  whicli  befel  him,  the  law  does  not  afford 
any  compensation  for  the  damages  which 
have  resulted.     In  such  case,  the  qi'cstion 


*  Nonsuits  on  the  ground  of  contributory 
negligence,  see  notes,  19  Am,  &  Enu.  R.  Cas. 
27(1;  2  /it.  .7. 
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of  the  existence  of  negligence  in  the  con- 
duct of  the  defendants  becomes  wholly  im- 
material, and  the  plaintiff  miiy  properly  be 
nonsuited.  Harper  v.  Erie  R.  Co.  32  N.J. 
L.  88. — OuoTiu  IN  Painode  v.  Harter,  20 
Nev.  303,  21  Pac.  Rep.  682. 

The  proof  by  plaintiff  of  gross  contribu- 
tory negligence  on  his  part  does  not  author- 
ize a  nonsuit ;  contributory  negligence  is  a 
matter  of  defense  and  presents  a  question 
of  fact  to  be  solved  by  a  jury.  Darivin  v. 
Charlotte,  C.  &*  A.  K.  Co.,  23  So.  Car.  531, 
55  Am.  Kep.  32. — Applying  Carter  v.  Co- 
lumbia &  G.  R.  Co.,  19  So.  Car.  20.  — A P- 
PLIEO  IN  Petrie  V.  Columbia  &  G.  R.  Co., 
35  .Am.  &Eng.  R.  Cas.  430,  29  So.  Cur.  303, 
7  S.  E.  Rep.  515.  Followed  in  Donahue 
V.  Enterprise  R.  Co.,  32  So.  Car.  299,  1 1  S. 
E.  Rep.  95. 

And  when  plaintiff's  own  testimony  shows 
a  clear  case  it  is  not  destroyed,  as  matter  of 
law,  by  the  contradictory  testimony  of 
another  witness,  though  called  by  himself. 
Koltler  V.  Pennsylvania  R.  Co.,  135  Pa.  St. 
346,  \()  Atl.  Rip.  1049.— Distinguished  in 
Brown  V.  Barnes,  151  Pa.  St.  562. 

In  an  action  to  recover  damages  for  in- 
juries resulting  from  the  alleged  negligence 
of  defendant,  although  plaintilT's testimony 
in  chief  might  warrant  a  submission  of  the 
case  to  the  jury,  yet  if  his  admissions  on 
cross-examination  establish  contributory 
negligence,  it  is  not  error  to  enter  a  judg- 
ment of  compulsory  nonsuit.  Ihttlcr  v. 
(jcttysbur^^  &^  H.  R.  Co.,  126  Pa.  St.  160,  19 
Atl.  Rep.  37. 

To  justify  the  ^rantiui,;  of  a  nonsuit  on 
the ^^round  of  contributory  ne^^lij^eme  : 

Contributory  negligence  must  be  clearly 
established.     A/a</Jouxall  v.  Central  R.  Co., 

12  /////.  iv^  Eni(.  R.  Cas.  143,  63  Cal.  431. 

Or  it  must  appear  on  the  plaintilT's  own 
showing,  that  he  contributed,  by  his  own 
carelessness,  to  the  accident.  Delaware, 
L.  &^  ir.  R.  Co.  V.  Tojfey,  38  A^.  /.  A.    525, 

13  .hit.  Ry.  Rep.  75.— Following  New  jer- 
sey E.\p.  Co.  7>.  Nichols,  33  N.  J.  L.  434; 
Pennsylvania  R.  Co.  ?'.  Matthews,  36  N.  J. 
L,  531  ;  New  jersey  R.  iSt  T.  Co.  v.  West,  33 
N.  J.  L.  430;  Central  R.  Co.  v.  Moore,  24 
N.  J.  L.  824. 

Or  the  undisputed  facts  must  show  the 
omission  or  commission  of  some  act  which 
the  law  adjudges  negligence.  Staci-f/s  v. 
iV<w  Vorl'  C.  &^  H.  R.  R,  Co.,  79  .\'.  1'. 
464;  reiiersing  (?)  7  Hun  559.  API m.iKU  in 
dniard  v.  Rochester  City  &  B.  R.  Co.,  50 


Hun  (N.  Y.)  22,  18  N.  Y.  S.  R.692  ;  Harnett 
V.  Bleecker  St.  &  F.  F.  R.  Co.,  17  J.  &  S. 
(N.  Y.)  185.  Followed  in  Salter  z/.  Utica 
&  B.  R.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  437, 
88  N.  Y.  42 ;  Weil  v.  Dry  Dock,  E.  B.  &  B. 
R.  Co.,  119  N.  Y.  147,  23  N.  E.  Re  .  487,  28 
N.  Y.  S.  R.  944 ;  Germoiid  v.  Central  Vt.  R. 
Co.,  65  Vt.  126.  Quoted  in  Suiter  v.  New 
York,  L.  E.  &  W.~R.  Co.,  7  N.  Y.  S.  R.  687. 
Reviewed  in  Spauldingt/.  Jarvis,  32  Hun 
(N.  Y.)  621. — Bonnellv.  Delaware,  L.dr'  W. 
R.  Co.,  If)  N.J.  L.  189. 

Or  plaintiff's  negligence  must  appear  so 
clearly  that  no  construction  of  the  evidence 
or  inference  drawn  from  the  facts  will  war- 
rant a  contrary  conclusion.  Stackus  v.  New 
York  C.  (S-  H.  R.  R.  Co.,  79  A'.  Y.  464 ;  re- 
versing 7  Hun  559.  Gainard  v.  Rochester 
City&'B.  R.  Co.,  18  A^.  Y.  S.  R.  692,  2  A^. 
] '.  Supp.  470.  Munroe  v.  Third  A-i'e.  R.  Co., 
iSJ.&^S.  (N.  Y.)  114. 

Jiut  it  has  been  held  proper  to  grant  a  non- 
suit on  the  ground  of  contributory  negligence 
in  the  following  cases  : 

Where,  giving  the  plaintiff  the  benefit  of 
all  controverted  questions,  it  is  apparent  to 
the  court  that  a  verdict  in  his  favor  must  be 
set  aside,  pyanklin  v.  Southern  Cal.  Motor 
Road  Co.,  85  Cal.  63,  24  Pac.  Rep.  723. 

Or  when  upon  his  own  showing  tiie  plain- 
tiff is  guilty  of  negligence  proximately  con- 
tributing to  his  injury.  Bonnell  v.  Dela- 
ware, L.  <S-  W.  R.  Co.,  39  A'.  /.  /,.  189. 
Ne7a Jersey  h.vp.  Co.  v.  Nichols,  33  N.J.  L. 
434;  iifflrming  iz  N.  J.  L.  166.  Central  R. 
Co.  V.  Moore,  24  A^.  /.  L.  824.  Orange  &* 
N.  H.  R,  Co.  V,  H'ard,  25  Am.  &>  Eng.  R. 
Cas.  359,  47  A'.  /.  /..  56r   4  Atl.  Rep.  331. 

Wherj  proof  is  undisputed  and  decisive 
that  plaintiff's  negligence  contributed  to 
the  injury.  E^rnst  v.  Hudson  River  R.  Co., 
35  A'.  1'.  9,  32  Him:  Pr.  61,3  Abb.  Pr.  N.  S. 
82;  reversing  32  Jlarb.  159.  A'ohlerv.J'enn- 
syh'ania  R.  Co.,  135  Pa.  St.  346,  19  Atl.  Rep, 
1049.  Delaney  v.  Milwaukee  Gf  St.  P.  R. 
Co.,  33  ]l'is.  67.  Milwaukee  <S-»  C.  R.  Co.  v. 
Hunter,  11  Wis.  160.— Quoting  Button  7>. 
Hudson  River  R.  Co.,  i'8  N.  Y.  2.^S.—Har- 
ing  v.  A'ew  York  &^  E.  R.  Co.,  13  Pari. 
(N.  Y.)  9.~QuoTEn  in  Suydam  7>.  Grand 
St.  &  N.  R.  Co.,  17  Abb.  Pr.  (N.  Y)  304; 
Mellwitz  V.  Manhattan  R.  Co.,  43  N.  Y.  S. 
R.  354;  Bloom  V.  Maidiattan  R.  Co.,  43  N. 
Y.  S.  R.  378.  Reviewed  in  Terry  71.  New 
York  C.  R.  Co,,  22  Barb.  (N.  Y.)  574. 

Or  where  it  clearly  appears  that  plaintiff's 
own  negligence  contributed  to  his  injuries. 
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Pennsylvania  R.  Co',  v.  Right er,  2  Am.  &» 
Eitg.R.  Cas.  220,42  A^.  /.  L.  180.  Jordan 
V.  New  York.  L.  E.  &*  W.  R.  Co.,  46  A'.  /. 
L.  206.  Dwyer  v.  Neiv  York,  L.  E.  &'  W. 
R.  Co.,  28  Am.  &^  Eng.  R.  Cas.  155,  48  N.  J. 
L.  yjz,!  Atl.Rcp.i,\T. 

80.   Kiile   where   court   sits  as   a 
jury. — It  is  the  province  of  the  court,  try- 
ing the  facts  as  well  as  the  law,  to  say,  from 
all  the  facts  and  circumstances,  whether  or 
not  a  plaintiff  has  been  guilty  of  contrib- 
utory negligence.     Gulf,  C.  &■»  S.  F.  R.  Co. 
V.  McLean,  74  Tex.  646,  12  5.  W.  Rep.  843. 
90.  Whether   phiiiitift'  used   rea- 
sonable and  ordinary  care.  —  Where 
the  facts  are  clearly  settled  and  the  course 
which  common  prudence  would  dictate  can 
be  readily  discerned,  the  question   of  con- 
tributory   negligence    is  a  matter  of   law ; 
but    it    is    always    a    mixed     question    of 
law  and  fact  when  the  facts  are  doubtful 
and   must  be  submitted  to  the  jury  under 
proper  instructions.     But  when  there  is  no 
ec.itroversy  as  to  the  facts,  and  from  these 
it  clearly  appears  what  course  a  person  of 
ordinary  prudence  would  pursue,  it  becomes 
purely    a    question    of   law.     And    where, 
though  all  the  facts  are  admitted,  a  ques- 
tion arises  whether  the  act  imputed  to  the 
party  as  negligence  is  such  as  persons  of 
ordinary  prudence  would  have  performed 
under  the  circumstances,  and  the  court  is 
unable  to  determine  that  question  from  the 
nature  of  the  act   itself  and  other  undis- 
puted  facts,  it  should  be  left  to  the  jury. 
Fernandes  v.  Sacramento  City  R.  Co.,  ^2  Cat. 
45,  20   Am.    Ry.    Rep.    loi.— Following 
Fleming  v.  Western  Pac.  R.  Co.,  49  Cal. 
253',  ncvillc  V.   Southern    Pac.  R.  Co.,  50 
Cal.  383.     Quoting  Clayards  ?'.    Dethick, 
12  O.  B.  439;  Ireland  v.  Oswego,  H.  &  S. 
Plankroad   Co.,  13    N.  Y.    533;   Keller   v. 
New  York  C.  R.  Co.,   24  How.   Pr.    177; 
Gavnor  v.   Old   Colony  &   N.  R.  Co,,  100 
Mass.  208. — Approved  in  Orcutt  v.  Pacific 
Coast  R.  Co.,  85  Cal.  291. 

The  most  that  the  court  can  do  in  cases 
where  there  is  a  contrariety  of  evidence, 
and  the  question  of  care  or  negligence  de- 
ponds  upon  the  consideration  of  a  variety 
of  circumstances,  is  to  define  the  degree  of 
care  and  caution  exacted  of  the  parties 
and  leave  to  the  practical  judgment  and 
discretion  of  the  jury  the  work  of  compar- 
ing the  acts  and  conduct  of  the  parties 
concerned  with  what  would  be  the  natural 
and  ordinary  course  of  prudent  and   dis- 


creet men  under  similar  circumstances. 
Baltimore  &^  O.  R.  Co.  v.  Fitspatrick,  35 
Md.  32. — Reviewed  in  Baltimore  &  O.  R. 
Co.  V.  State,  36  Md.  366. 

Where  a  plaintiff  sues  for  injuries  result- 
ing from  negligence,  and  contributory  neg- 
ligence is  made  a  ground  of  defense,  the 
question  whether  plaintifl  exercised  the 
proper  degree  of  care  under  the  circum- 
stances is  for  the  jury.  Galveston  Oil  Co. 
v.  Thompson,  76  Tex.  235,  13  S.  W.  Rep.  60. 

The  question  whether  ordinary  care  was 
exercised  is  one  of  fact  for  a  jury,  if  there 
is  any  conflict  in  the  evidence  going  to  es- 
tablish any  of  the  circumstances  upon 
which  it  depends,  if  there  are  inferences  to 
be  drawn  from  the  proof  which  are  not  cer- 
tain and  incontrovertible,  or  if  it  is  neces- 
sary to  determine  what  a  man  of  ordinary 
care  and  prudence  would  be  likely  to  do 
under  the  circumstances.  IVeber  v.  New 
York  C.  &•  H.  R.  R.  Co.,  58  A^.  Y.  451.— 
Approving  Bernhard  v.  Rensselaer  &  S. 
R.  Co.,  I  Abb.  App.  Dec.  (N.  Y.)  131.— 
Quoted  in  Wichita  &  W.  R.  Co.  v.  Davis, 
32  Am.  &  Eng.  R.  Cas.  65,  37  Kan.  743,  16 
Pac.  Rep.  78. 

Where  the  measure  of  duty  is  ordinary 
and  reasonable  care,  and  where  the  degree 
of  care  varies  according  to  the  circum- 
stances, the  question  of  negligence  is  for 
the  jury  ;  but  where  facts  constituting  neg- 
ligence are  either  admitted  or  conclusively 
established  by  undisputed  evidence,  it  is 
the  duty  of  the  court  to  declare  the  law 
applicable  thereto.  Gates  v.  Pennsylvania 
R.  Co.,  1 54  Pa.  St.  566,  26  Atl.  Rep.  598. 

Where  a  ,  arty  jumps  from  a  moving 
train  to  avoid  apparently  impending  dan- 
ger, the  question  is  properly  submitted  to 
the  jury  whether,  under  the  circumstances, 
he  ncted  rashly  and  under  an  undue  appre- 
hension of  danger.  South  Coaiington  <5-»  C. 
St.  R.  Co.  v.  Ware,  27  Am.  6-  Eng.  R.  Cas. 
206,  84  Ay.  267,  I  S.  JV.  Rep.  493. 

91.  "What  constitutes  proper  care. 
— In  ordinary  cases  what  constitutes  ordi- 
nary care  is  a  question  for  the  jury.  Chicago, 
M,  &*  St.  P.  R.  Co.  V.  ll'ilson,42Am.  (S- 
Eng,  R.  Cas.  153,  133  ///.  55,  24  A^.  E.  Rep. 
555  :  <Jj/irming  35  ///.  ////.  346. 

What  constitutes  proper  care  and  pru- 
dence under  the  facts  of  a  case  is  a  question 
for  the  determination  of  the  jury.  Cleve- 
land, C,  C.  iSx  St.  L.  R.  Co.  V.  Ahrens,  42 
///.  App.  434. 
In  an  action   to  recover  for  a  personal 
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injury  occasioned  by  the  negligence  of  de- 
fendant it  is  the  province  of  the  jury  to 
determine  what  circumstances  will  be  suffi- 
cient to  charge  a  plaintiff  with  want  of 
ordinary  care,  and  prevent  a  recovery. 
Therefore  an  instruction  which  directs  the 
jury  what  circumstances  will  constitute 
want  of  ordinary  care  in  plaintiff  is  prop- 
erly refused.  Wabash  A'.  Co.  v.  Elliott,  4 
Am.  &•  Eng.  R.  Cas.  651,  98  ///.  481. 

92.  Whether  plaintiff's  ncj^litj^ence 
Avas  proximate  cause.— If  there  is  neg- 
ligence shown  on  part  of  party  injured,  it  is 
fur  the  jury  to  determine  the  degree,  as 
well  as  to  determine  whether  it  proximately 
contributed  to  the  injury,  Texas  &^  P.  R. 
Co.  V.  Geiger,  79  Tex.  13,  15  5.  W.  Rep.2\\. 

Where  the  facts  in  respect  to  the  contrib- 
utory negligence  are  controverted  the  is- 
sue should  be  submitted  to  the  jury  upon 
the  whole  evidence,  with  instructions  that 
the  plaintiff  cannot  recover  if  his  own  care- 
lessness was  the  contributory  and  proxi- 
mate cause  of  the  injury.  Svitth  v,  Rich- 
mond &-  D.  R.  Co.,  34  Am.  &*  Eng,  R. 
Cas.  557,  99  A'^,  Car.  241,  5  5,  £■.  Rep.  896. 
—Quoting  Farmer  v.  Wilmington  «i  W.  R. 
Co.,  88  N.  Car.  564. 

Where  a  railroad  company  is  sued  for 
negligently  causing  death,  the  question 
whether  plaintiff's  evidence  justifies  the 
inference  that  the  negligence  of  the  de- 
ceased contributed  pro.\imately  to  the  acci- 
dent, is  for  the  jury.  Johnson  v.  Hudson 
River  R.  Co.,  5  Utter  {N.  F,)  21. 

If  a  passenger  left  his  place  on  the  car 
where  it  is  customary  for  passengers  to  ride, 
and  at  the  request  of  a  fireman  commenced 
to  clean  the  headlight  of  an  engine,  at  which 
place  he  received  the  injury  complained  of, 
ho  was  guilty  of  negligence,  and  it  should 
have  been  submitted  to  the  jury  to  deter- 
mine if  such  negligence  proximately  con- 
tributed to  the  injury,  and  if  so,  to  further 
determine  if  the  conduct  of  the  defendant 
was  wanton  and  intentional,  or  so  reckless 
as  to  be  the  equivalent  thereof.  /iro7vn  v. 
Scarboro,  58  Am.  tS~»  Eng.  R.  Cas.  364,  97 
Ala.  316,  12  So.  Re/).  289! 

9;i.  Whetlior  pliiiiitifl''s  iieKliK:(MU>e 
defeats  aetioii  <>riiiitl{;ates<lainaKes. 
— In  Tennessee  it  is  the  jury's  province, 
upon  the  evidence  and  a  proper  charge  by 
the  court,  to  determine  whether  the  con- 
tributory negligence  defeats  the  action  en- 
tirely or  only  mitigates  the  dania^-es,  and, 
if  the  latter,  to  what  extent.    Louisville  &> 


N.  R.  Co.  v.  Stacker,  86  Tenn.  343,  6  Am. 
St.  Rep.  840,  6  S.  IV.  Rep.  737. 

94.  Whether  plaiiitift'  has  proper 

capacity.*— The  judge  properly  left  it  to 
the  jury  to  say  whether  the  plaintiff  was  of 
sufficient  age,  intelligence,  and  discretion  to 
be  brought  within  the  rule  of  contributory 
negligence.  Bridger  v,  Asheville  &^  S.  R. 
Co.,  25  So.  Car.  24, 

95.  Weifjht  of  evidence.— A  railroad 
company  was  sued  for  killing  a  man  at  a 
crossing,  and  the  evidence  failed  to  show 
that  he  was  free  from  negligence  himself; 
but  there  were  other  facts  and  circum- 
stances which  tended  to  show  that  the  acci- 
dent might  have  occurred  without  his  neg- 
ligence. Held,  in  such  case,  that  it  was  a 
question  for  the  jury,  as  the  weight  of  the 
evidence  must  be  passed  upon  exclusively 
by  the  jury,  Beckwith  v.  New  York  C.  &^ 
H.  R.  R.  Co.,  54  Hun  (N.  V.)  446,  28  N.  V. 
S.  R.  130,  292,  7  N.  V.  Supp.  719;  ajfamed 
in  \2$  N.  Y.  759,  mem.,  36  N.  Y.  S.  R.  loio, 
— Applying  Newell  v.  Ryan,  40  Hun  (N. 
Y.)  286 ;  Palmer  v.  New  York  C.  &  H,  R.  R. 
Co.,  112  N.  Y.  234. 

IV.  EVIDENCE ,  BURDEN  OF  FKOOF. 

I.  In  General. 

90.      Admissibility,     generally.  — 

Where  there  was  a  legitimate  inquiry  as  to 
whether  plaintiff  ought  not,  as  a  prudent 
man,  to  have  taken  another  route  by  cross- 
ing the  track,  the  court  properly  admitted 
evidence  as  to  the  height  of  the  track  at 
the  place  where  it  was  claimed  he  ought  to 
have  crossed.  Andrews  v.  Mason  City  &* 
Ft.  D.  R.  Co.,  77  Iowa  669,  42  A^.  W.  Rep. 

513- 

Evidence  that  plaintiff,  who  was  traveling 
with  cattle  and  had  got  upon  the  top  of  the 
train,  proceeded  to  the  caboose  at  the  re- 
quest of  the  conductor  in  order  to  sign  a 
statement  that  the  cattle  were  in  good 
order  at  the  end  of  the  defendant's  line, 
which  they  were  tlicn  ncaring,  is  admissible 
as  Ijcaring  upon  the  question  of  the  |)laint- 
ilFs  contributory  negligence  in  attempting 
to  enter  the  caboose  frt)m  the  top,  Mis- 
souri Pac.  R.  Co.  V.  Callahan,  {Tex.)  41  Am. 
Ss^Eng.R.  Cas.  85,  12  5.  W.  Rep.  833. 


*  Child  of  tender  years  not  guilty  of  contribu- 
tory negligence.  When  that  of  one  of  more 
mature  years  is  for  jury,  sec  note,  3  L,  R.  A, 
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97.  Custom,  usage,  and  habits.— 

Plaiiititrs  injuries  having  been  caused  by 
her  mule  falling  through  a  hole  in  a  bridge 
over  a  railroad  crossing,  the  habit  the  an- 
imal had  of  stumbling  is  relevant  to  the 
question  of  contributory  negligence;  and  a 
witness  may  testify  to  his  character  in  that 
respect,  when  it  is  apparent  that  ihe  word  is 
used  as  the  synonym  of  habit.  Patterson  v. 
South  <S^•  A^.  Ala.  li.  Co.,  89  Ala.  318,  7  So. 
Kep.  437. 

A  custom  or  usage  obviously  dangerous, 
and  the  facts  alleged  in  the  plaintiff's  decla- 
ration showing  that  it  would  be  dangerous, 
is  not  admissible  to  excuse  contributory 
negligence  by  the  plaintiff,  more  especially 
where  it  did  not  appear  that  such  custom 
or  usage  had  been  adopted  by  the  defend- 
ant, or  that  it  prevailed  at  the  place  or  on 
the  particular  railway  concerned.  Mayfield 
V.  Savannah,  G.  Sr'  N.  A.  R.  Co.,  87  Ga.  374, 
13  S.  E.  Rep.  459. 

98.  CJircuinstniitial  evideiiee.  — 
Though  care  on  behalf  of  a  plaintiff  be 
charged  in  the  declaration  generally,  the 
proof  thereof  to  sustain  it  may  be  made  up 
of  many  circumstances.  If  plaintiff's  care 
is  not  averred  in  the  declaration  it  must 
nevertheless  be  proved.  Illinois  C.  R.  Co, 
V.  Larson,  42  ///.  Ap/i.  264. 

Ill  connection  with  the  question  of  con- 
tributory negligence  the  jury  may  take  into 
consideration  the  natural  instinct  of  self- 
preservation.  Slaitgliter  \.  Metropolitan  St. 
R.  Co.,  58  Am.  &^  lirt}!;.  R.  Cas.  604,  1 16  Mo. 
269,  23  .S'.  W.  Rep.  760. 

Where  the  suit  is  to  recover  for  negli- 
gently killing  a  person,  in  determining 
whether  the  deceased  was  guilty  of  con- 
tributory negligence  the  jury  is  bound  to 
consider  all  the  facts  and  circumstances 
bearing  upon  that  question,  and  not  select 
one  particular  fact  or  circumstance  as  con- 
trolling the  case  to  the  exclusion  of  all 
others.  Grand  Trunk  R.  Co.  v.  Ives,  144  U. 
S.  408,  1 2  Sup.  Ct.  Rep.  679. 

A  jury  may  infer  ordinary  care  and  dili- 
gence on  the  part  of  an  injured  person 
from  t'";  love  of  life  or  the  instinct  of  self- 
preservation  and  the  known  disposition  of 
men  to  avoid  injury;  but  this  presumption 
is  overthrown  when  there  is  direct  proof  to 
the  contrary.  Dcwald  v.  Kansas  City,  Ft. 
S.  &•  G.  R.  Co.,  in  Am.  &*  Eny;.  R.  Cas.  557, 
44  Kan,  586,  24  Pac.  Rep.  rioi.  Dunlavyv. 
Chicago,  R.  I.  &^  P.  R.  Co.,  21  Am.  &'  EnQ-. 
R.  Cas.  542,  66  Io7t>a  435,  23  N.  !V.  Rep. 


911.— Distinguishing  Way  v.  Illinois  C. 
R.  Co.,  40  Iowa  345.— Followed  in  Reyn- 
olds V.  Keokuk,  72  Iowa  371. 

Where  evidence  is  conflicting  as  to 
whether  a  person  injured  contributed  by 
negligence  to  his  own  injury,  the  jury  may, 
in  connection  with  all  the  facts  and  circum- 
stances of  the  case,  infer  the  absence  of 
fault  from  the  known  disposition  of  men  to 
avoid  injury  to  themselves.  Northern  C. 
R.  Co.  v.  State,  31  Md.  357.— Revif.wed  in 
Dun  V.  Seaboard  «&  R.  R.  Co.,  16  Am.  &  Eng. 
R.  Cas.  363.  78  Va.  645. 

In  determining  whether  a  party  is  or  is 
not  chargeable  with  negligence,  regard  must 
be  had  to  his  moral,  intellectual,  and  phys- 
ical capacity.  Mo^vrey  v.  Central  City  R. 
Co.,  66  Bart).  (N.  V.)  43;  ajffirmed  in  51  X. 
Y.  666,  mem. 

The  car  in  which  plaintiff  was  riding  was 
uncoupled  and  ran  rapidly  backward  down 
a  grade,  entirely  free  from  control.  There 
was  much  excitement  and  confusion  among 
the  passengers,  and  in  her  fright  and  ex- 
citement plaintiff  either  jumped  off  or  was 
pulled  off  and  injured.  Held,  that  her  ex- 
citement, surprise,  or  bewilderment  could 
only  be  taken  into  account  in  determining 
the  quality  of  her  acts,  and  their  quality  in 
respect  to  negligence  was  a  question  for  the 
jury.  Joliet  St.  R.  Co.  v.  McCarthy,  42  ///. 
App.  49- 

An  engineer  was  required,  by  a  rule  of  the 
company  in  whose  employ  both  he  and  the 
plaintiff  were  engaged,  to  stop  the  engine  at 
a  "  stopboard  "  400  feet  from  the  crossing. 
Held,  in  an  action  for  an  injury  caused  by 
the  alleged  negligence  of  the  defendant, 
that  the  failure  to  stop  in  strict  obedience 
to  such  rule  was  not  conclusive  evidence  of 
negligence  on  the  part  of  such  employes. 
Hanson  v.  Minneapolis  6^  St.  L.  R.  Co.,  32 
Am.  &^  Eng.  R.  Cas,  13,  37  Minn.  355,  34  A\ 
JV.  Rep.  223. 

99.  Sufllciency,  gciicrnlly.— While  it 
is  true  that  in  an  action  for  personal  in- 
juries, based  upon  the  negligence  of  the  de- 
fendant, it  is  an  essential  element  of  the 
plaintiff's  case  that  the  injured  party  must 
have  been  in  the  exercise  of  ordinary  care, 
yet  it  is  not  indispensable  that  such  fact 
should  be  directly  shown  by  affirmative  evi- 
dence. Illinois  C.  R.  Co.  v.  Nouiicki,  46  ///. 
App.  566. 

Contributory  negligence  is  matter  of  de- 
fense, and — held,  that  before  the  appellate 
court  can  reverse  a  judgment  for  the  plain- 
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tiff  it  must  hold  that  as  a  matter  of  law  the 
facts  shown  in  evidence  conclusively  proved 
contributory  negligence.  It  is  not  enough 
that  the  facts  are  consistent  with  such  neg- 
ligence, nor  that  in  connection  with  other 
facts  they  would  prove  it.  Kansas  City, 
L.  &-  S.  Ji.  Co.  V.  Phillibert,  25  Kan.  582. 

The  effect  and  force  of  clear  and  positive 
testimony,  coupled  with  corroborative  cir- 
cumstances, cannot  be  broken  by  the  bare 
announcement  of  a  highly  improbable  the- 
ory, which  is  itself  dispelled  by  competent 
and  uncontradicted  testimony,  nor  by  the 
naked  statement  of  a  party  that  he  was 
confused  by  surroundings  which  he  had 
contributed  to  produce.  French  v.  Detroit, 
G.  H.  <S-  M.  A\  Co.,  89  Afic/t.  537  50  A'.  H'. 
Kep.  914. 

The  rule  that  negligence  cannot  be  con- 
clusively established  by  a  state  of  facts  upon 
wiiich  fair-minded  men  may  well  differ,  if 
allowed  to  prevail,  would  render  the  appel- 
late court  powerless  to  reverse  any  cause 
for  contributory  negligence.  Hicks  v.  Mis- 
souri Pac.  R.  Co.,  46  Mo.  A  pp.  304. 

Where  plaintiff  sues  to  recover  for  in- 
juries resulting  from  defendant's  negli- 
gence, it  is  not  enough  to  show  that  such 
negligence  caused  the  injury,  but  it  must 
also  appear  that  the  exercise  of  ordinary 
prudence  and  caution  on  the  part  of  the 
plaintiff  would  not  have  prevented  the  ac- 
cident. Moore  v.  Central  K.  Co.,  24  N.J. 
L.  268. — Quoting  Beers  v.  Housatonic  R. 
Co..  19  Conn.  571. — Followed  in  Runyon 
V.  Central  R.  Co.,  25  N.  J.  L.  556;  Telfer  v. 
Northern  R.  Co.,  30  N.  J.  L.  188.  Quoted 
IN  Patnode  v.  Harter,  20  Nev.  303,  21  Pac. 
Rep.  6S2. 

The  jury  may  reg.ird  the  disposition  of 
men  to  take  care  of  themselves  and  to  keep 
nut  of  fiifficulty,  as  an  element  tending  to 
ni'gative  a  charge  of  contributory  negli- 
i^cnce;  but  a  bare  presumption  is  not  suf- 
t"K;ient.  There  must  be  some  tangible  proof, 
or  the  attending  circumstances  must  be 
such  as  to  show  that  the  party  was  not  in 
f.uilt.  Then  it  becomes  a  question  for  the 
jury.  Squire  v.  Central  Park,  N.  &^  E.  R. 
R.  Co.,  4/.  6-  S.  {N.  K)  436.— Following 
Button  V.  Hudson  River  R.  Co.,  18  N.  Y. 
248. 

Where  a  party  sues  for  a  personal  injury, 
mere  proof  that  he  was  intoxicated  will  not 
establish  contributory  negligence,  unless  it 
shows  that  he  was  intoxicated  to  a  degree 
disqualifying  him  from  the  exercise  of  or- 


dinary care  and  prudence.  O'Ha^an  v. 
Dillon,  10/.  &-  S.  {N.  V.)  456. 

When,  in  an  action  for  negligence,  the 
defendants  rely  on  the  doctrine  volenti  non 
fit  injuria,  they  must  obtain  a  finding  at  the 
trial  that  the  plaintiff  voluntarily  took  the 
risk  upon  himself,  and  had  a  full  knowledge 
of  the  nature  and  extent  of  the  danger. 
Otherwise  the  court  will  not  give  judgment 
for  the  defendant  on  the  ground  that  such 
a  finding  is  the  only  inference  which  can 
properly  be  drawn  from  the  facts.  Osborne 
V.  London  &*N.  W.  R.  Co.,  21  Q.  B.  D.  220, 
57  L.  J.  Q.  n.  618,  6  Ry.  6-  C.  T.  Cas. 
Ixviii.  * 

The  fact  that  a  plaintiff  was  drunk  is  evi- 
dence tending  to  prove  contributory  neg- 
ligence, but  is  not  negligence /tf/'  se.  Holmes 
V.  Oregon  6^  C.  R.  Co.,  5  Fed.  Rep.  523,  6 
Sawy.  {U.  S)  276.  Holmes  v.  Oregon  <S->  C 
R.  Co.,  6  Sa7vy.  {U.  S.)  262,  5  Fed.  Rep.  75. 
—Distinguishing  Murphy  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  45  Iowa  661. 

100.  Absoiice  of  iie^ligronoc  on 
plniiitift's  part  iiiu.st  npjK'ar.  —  (i) 
T/ie  rule. — In  actions  claiming  damages  re- 
sulting from  defendant's  negligence  it  must 
appear  that  the  injury  complained  of  was 
not  in  the  slightest  degree  occasioned  or 
contributed  to  by  the  plaintiff.  Delafield  v. 
Union  Ferry  Co.,  10  Ros7c>.  (A'.  V.)  216;  af- 
firmed (?)  51  A^  3'.  671,  mem. 

Or  it  sh.  uld  appear  that  plaintiff  was 
guilty  of  no  contributory  negligence  but  for 
whicli,  notwithstanding  defendant's  negli- 
gence, the  injury  would  have  been  avoided. 
jr/iite  V.  Vtcksliurg,  S.  &•  P.  R.  Co.,  42  La. 
Ann.  990,  8  So.  Rep.  475. 

In  order  to  maintain  an  action  for  an  in- 
jury it  must  be  proved  that  the  injuries 
were  caused  by  the  negligence  of  the  de- 
fendant or  his  agents,  and  it  must  not  ap- 
pear from  the  evidence  that  want  of  ordi- 
nary care  and  prudence  on  the  part  of  the 
plaintiff  directly  contributed  to  tlie  injury. 
Norfolk  iS»  \V.  R.  Co,  v.  Ferguson,  79  Va. 
241. — Quoted  in  Shceler  7/.  Ciiesapeake  & 
O.  R.  Co.,  81  Va.  \^^.—Leduke  v.  St.  Louis 
&^  /.  M.  R.  Co.,  4  Mo.  App.  485. 

(2)  and   its    illustrations.  —  Where 

plaintiff  seeks  to  recover  for  injuries  result- 
ing from  his  being  struck  and  run  over  by 
defendant's  car,  and  there  is  no  evidence 
that  the  injury  was  wilfully,  wantonly,  or 
intentionally  inflicted,  to  sustain  the  action 
it  must  appear  that  the  injury  was  occa- 
sioned by  negligence  on  defendant's  part, 
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and  that  there  was  not  contributory  negli- 
gence on  plaintiff's  part.  Donaldson  v. 
Milwaukee  &^  St.  P.  R.  Co.,  21  Minn.  293, 
20  Am.  Ky.  Rep.  15. — Distinguished  in 
Wiiherell  v.  Milwaukee  &  St.  P.  R.  Co.,  24 
Minn.  410.  Not  followed  in  Deans  v. 
Wilmington  &  VV.  R.  Co.,  107  N.  Car.  686. 

In  order  to  hold  the  employer  responsible 
for  the  act  or  omission  of  his  agents,  where 
rights  of  others  are  concerned,  such  act  or 
omission  must  be  satisfactorily  proved,  and 
also  it  must  appear  that  the  plaintiff  was 
not  guilty  of  any  contributory  negligence. 
Stewart  v.  Philadelphia,  IV.  &'  B.  R.  Co., 
{Del.)  17  At  I.  Rep.  62,9. 

In  order  to  enable  a  plaintiff  to  recover  it 
must  appear  that  there  was  no  want  of  care 
and  no  imprudence  on  the  part  of  the  plain- 
tiff, by  which  the  injury  was  in  any  manner 
directly  brought  about,  and  that  the  injury 
was  occasioned  by  the  negligence  of  the 
company  or  its  officers,  either  in  not  having 
provided  the  necessary  apparatus  and  fix- 
tures to  a  locomotive  or  train,  by  which 
the  accident  might  have  been  guarded 
against,  or  by  the  carelessness  or  malfeas- 
ance of  its  agents.  If  it  appear  that  the 
injury  would  have  happened  equally  with 
or  without  such  guards  to  the  locomotive 
or  train,  then  the  want  of  them  will  not  in- 
crease the  responsibility  of  the  company. 
Hill  V.  New  Orleans,  O.  &-  G.  W.  R.  Co., 
1 1  La.  Ann.  292. 

101.  Preponderance  of  evidence.* 
— Where  a  defendant  relies  upon  the  con- 
tributory negligence  of  the  plaintiff  as  a 
defense,  such  contributory  negligence  must 
be  shown  by  a  preponderance  of  the  evi- 
dence. Denver  &>  R.  G.  R.  Co.  v.  Ryan,  17 
Colo.  98,  28  Pac.  Rep.  79.  Eddy  v.  Wallace, 
52  Am.  6-  Eng.  R.  Cas.  265,  49  Fed.  Rep. 
801,  4  U.  S.  App.  264,  I  C.  C.  A.  435. 
Davis  V.  Kansas  City  Belt  R.  Co.,  46  Mo. 
App.  180. 

In  an  action  for  damages  to  recover  for 
injuries  received  by  reason  of  the  negli- 
gence of  the  defendant,  the  burden  is  upon 
the  defendant  to  show  by  a  preponderance 
of  evidence  contributory  negligence  on  the 
part  of  the  plaintiff,  if  that  is  set  up  as  a 
defense.  Harmon  v.  If'ashington  &*  G.  R. 
Co.,  7  Machey  (/A  C)  255. 

In  establishing  such   preponderance  the 


*  Contributory  ncgliRence  as  a  defense  must 
be  shown  by  preponderance  of  evidence,  see  49 
Am.  &  Eng.  R.  Cas.  389,  abstr. 


defendant  is  not  confined  to  the  testimony 
offered  in  his  own  behalf,  but  he  may  adopt 
such  of  the  plaintiff's  testimony  as  tends  to 
show  contributory  negligence.  Harmon  v. 
Washington  &-  G.  R.  Co.,  7  Mackey  {D.  C.) 
255. — Approving  Indianapolis  &  St.  L.  R. 
Co.  V.  Horst,  93  U.  S.  298. 

Ordinarily  when  there  has  been  no  fault 
on  the  part  of  the  plaintiff,  it  will  suffi- 
ciently appear  by  showing  the  fault  of  the 
defendant  and  that  it  caused  the  injury, 
and  when  it  does  so  appear  no  further  evi- 
dence on  the  subject  is  necessary ;  but  the 
fact  that  plaintiff  exercised  due  care  must 
appear  in  some  way,  but  in  what  particular 
mode  is  unimportant.  The  evidence  of 
each  may  be  direct  and  positive  or  only  cir- 
cumstantial. Whatever  the  nature  of  the 
evidence,  if  there  is  no  conflict  as  to  the  fact, 
there  must  be  a  preponderance  of  evidence 
in  favor  of  plaintiff,  or  the  action  will  fail. 
Button  v.  Hudson  River  R.  Co.,  18  N.  V. 
248.— Distinguishing  Trow  v.  Vermont 
C.  R.  Co.,  24  Vt.  487.— Followed  in  Rob- 
inson V.  New  York  C.  &  H.  R.  R.  Co.,  65 
Barb.  (N.  Y.)  146;  Squire  v.  Central  Park, 
N.  &  E.  R.  R.  Co..  4  J.  &  S.  (N.  Y.)  436. 

1 02.  Presumptive  evidence  and  its 
rebuttal.* — Where  the  circumstances  at- 
tending an  accident  are  in  evidence,  the 
absence  of  evidence  of  fault  on  the  part  of 
the  injured  party  will  justify  an  inference 
and  be  accepted  as  proof  of  the  exercise  of 
ordinary  care.  Chicago  &^  A.  R,  Co.  v. 
Croivder,  49  ///.  App.  1 54. 

Where,  from  the  specific  facts  alleged  in 
a  complaint,  it  might  well  be  presumed  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, yet  such  presumption  is  one  of  fact, 
and  will  not  be  allowed  to  overcome  or  out- 
weigh the  positive  averment  of  plaintiff  to 
the  contrary.  Pittsburgh,  C.  &^  St.  L.  R. 
Co.  V.  Conn,  104  Ind.  64,  3  N.  E.  Rep.  636. — 
Distinguishing  Cincinnati,  W.  &  M.  R. 
Co.  V.  Peters,  80  Ind.  168. 

The  law  will  not  presume  that  a  plaintiff 
has  been  negligent,  in  the  absence  of  some 
evidence  tending  to  show  it;  but  when  his 
evidence  tends  to  create  the  presumption, 
then  he  must  rebut  the  presumption  by 
sufficient  proof  to  produce  a  belief  in  the 
minds  of  the  jury  that  negligence  on  his 

*  Presumption  of  due  care  on  part  of  persons 
neKliK^ntly  killed,  sec  note,  16  L.  R.  A.  261. 

Due  care  inferable  from  ordinary  habits  of 
prudent  man,  see  note,  19  Am.  &  Eng.  R.  Cas. 
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part  did  not  in  fact  exist.  Missouri  Pac. 
R.  Co.  V.  Foreman,  73  Tex.  311,  11  S.  W. 
Eep.  326.— Following  Dallas  &  W.  R.  Co. 
V.  Spicker,  61  Tex.  427. — Reconciled  in 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Cooper,  2 
Tex.  Civ.  App.  42. 

2.  Burden  of  Proof.* 

103.  Generally. — The  onus  of  proof  as 
to  contributory  negligence  is  in  all  cases  on 
the  defendant,,  though  the  plaintiff's  evi- 
dence sometimes  relieves  from  the  necessity 
of  discharging  it.  Georgia  Pac.  K.  Co.  v. 
Davis\  92  Ala.  300,  9  So.  Rep.  252. 

Where  there  is  no  evidence  of  contribu- 
tory negligence  on  plaintiff's  part  by  reason 
ot  any  omission,  and  no  question  in  regard 
to  the  surrounding  circumstances,  and  the 
only  inquiry  is  as  to  whether  the  injured 
person,  in  view  of  the  conceded  circum- 
stances, was  negligent  in  what  he  did,  and 
upon  proof  of  his  acts  it  appears  that  he 
was  not  guilty  of  any  negligence  in  what  he 
did,  the  burden  of  proof  is  shifted  upon  de- 
fendant, if  it  claims  that  plaintiff  was  negli- 
gent. Raymond  V.  Burlington,  C.  R.  <S«»  N. 
R.  Co.,  1 8  Am.  6-  Eng.  R.  Cas.  217,  13  A/n. 
<S^  Eng.  R.  Cas.  6,  65  loTva  152,  17  iV.  IV. 
Rep.  923,  21  N.  W.  Rep.  495.— APPROVING 
Mayo  V.  Boston  &  M.  R.  Co.,  104  Mass. 
140. 

Courts  and  text  writers  are  divided  as  to 
where  lies  the  burden  of  proof  on  the  ques- 
tion of  contributory  negligence,  but  all 
agree  that,  if  plaintiff's  own  evidence  estab- 
lishes or  strongly  suggests  his  own  contrib- 
utory negligence,  that  bars  recovery,  no 
matter  where  the  burden  rests,  unless  he 
shall  remove  or  explain  the  adverse  pre- 
sumption thus  created.  Ryan  v.  Louisville, 
N.  0.  &^  T.  R.  Co.,  44  La.  Ann.  806,  1 1  So. 
Rep.  30. 

In  order  to  recover  for  an  injury  on  the 
ground  of  neglif'eiice  of  the  defendant,  it 
must  appear  that  the  |)laintiffwas  in  the  ex- 
ercise of  due  care,  and  that  the  injury  in  no 
part  is  due  to  his  own  want  of  care,  and  the 
burden  is  on  the  plaintiff  to  make  this  ap- 
pear; but  it  is  not  necessary  that  it  be 
proved  by  affirmative  testimony.     If  it  be 

*  Rtirden  of  proof  as  regards  contributory 
nculiKence,  see  notes,  5  AM.  &  Eno.  R.  Cas. 
634;  28  Am.  Rkp.  563. 

Persons  suing  for  personal  injuries  who  are 
not  passengers  must  show  negligence  and  ab- 
sence of  contributory  negligence,  see  note,  49 
Am.  Rep.  638. 


shown  by  evidence  which  excludes  fault  on 
the  part  of  the  plaintiff,  due  care  is  estab- 
lished as  effectually  as  by  affirmative  testi- 
mony ;  or  where  all  the  circumstances  qt . 
tending  the  injury  are  proved,  if  they  show 
no  negligence  on  the  part  of  plaintiff,  the 
inference  of  due  care  may  be  drawn  from 
the  absence  of  all  appearance  of  fault. 
Mayo  W.Boston  <S>»  M.  R.  Co.,  104  Mass.  137. 
—Distinguishing  Todd  v.  Old  Colony  & 
F.  R.  R.  Co.,  7  Allen  (Mass.)  207;  Hickcy 
V.  Boston  &  L.  R.  Co.,  14  Allen  429;  Lucas 
V.  New  Bedford  &  T.  R.  Co.,  6  Gray  (Mass.) 
64;  Forsyth  v.  Boston, &  A.  R.  Co.,  103 
Mass.  510;  Bancroft  v.  Boston  &  W.  R. 
Corp.,  97  Mass.  275. — Approved  in  Ray- 
mond V.  Burlington,  C.  R.  &  N.  R.  Co.,  65 
Iowa  152. 

The  Minnesota  statute  of  1887,  subject- 
ing railroad  companies  to  liability  to  their 
servants  for  the  negligence  of  fellow-ser- 
vants, does  not  change  the  rule  as  to  the 
burden  of  proof  of  contributory  negligence. 
Lorimer  v.  St.  Paul  City  R.  Co.,  48  Minn. 
391,  51  A^.  M\  Rep.  125. 

Section  i8i6rt,  S.  «i  B.Wisconsin  Ann.  St. 
(providing  that  every  railroad  company 
shall  be  liable  for  damages  sustained  by  any 
employe  "  without  contributory  negligence 
on  his  part,  when  such  damage  is  caused  by 
the  negligence  of "  other  employes  specified), 
does  not  change  the  rule  as  to  the  burden 
of  proving  contributory  negligence.  Dugan 
V.  Chicago,  St.  P.,  M.  &•  O.  R.  Co.,  85  M'is. 
699,  55  A^.  14^.  Rep.  894.— Applying  Lorimer 
V.  St.  Paul  City  R.  Co.,  48  Minn.  391.  Fol- 
lowing Hoye  V.  Chicago  &  N.  W.  R.  Co., 
67  Wis.  15. 

104.  When  on  plaintift'  to  show 
ahseiicc  of  contrihutory  ne{;li{>'eii<>i>. 
— (i)  Illinois. — Before  a  plaintiff  can  re- 
cover for  a  personal  injury  on  the  groiiiui 
of  negligence,  he  must  introduce  evidciire 
tending  to  prove  some  of  the  acts  of  nej;!i- 
gence  charged  against  the  defendant,  and 
that  such  acts  contributed  to  the  injury, 
and  that  at  the  time  of  the  injury  he  was  in 
the  exercise  of  ordinary  care.  Hawk  v. 
Chicago,  B.  &^  A^.  R.  Co.,  147  ///.  399,  35  A\ 
E.  Rep.  139. 

For  the  burden  of  proof  i.*;  upon  the  phiint- 
iff,  to  establish,  eillicr  tlial  he  himself  was 
in  the  exercise  of  due  (iirc  or  that  the  in- 
jury was  in  no  de.'^rcc  iitii  ibutable  to  any 
want  of  ordinary  care  on  his  part.  If  he 
shows  that  he  brought  llic  injury  on  him- 
self by  his  own  carelessness,  he  cannot  re- 
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cover.  Blanchard  v.  Lake  Shore  i**  M.  S. 
K.  Co.,  126  111.  416,  18  A'.  E.  lief.  799; 
ajjiriniitj;  27  ///.  .ipp.  22.  Aurora  Branch 
A'.  Co.  V.  Grimes,  13  III.  585. 

And  it  is  error  to  instruct  the  jury  that 
the  burden  of  proof  to  show  negUgence  of 
plaintiff  rests  on  defendant.  Indianapolis 
&0  St.  L.  R.  Co.  V.  Evans,  88  ///.  63,  21  Am. 
Ky.  Rep.  284. 

Where  the  action  is  based  on  negligence 
tlie  law  does  not  presume  tliat  either  party 
has  been  guilty  of  negligence,  and  before  a 
recovery  can  be  had  the  plaintiff  must 
prove  that  he  was  in  the  exercise  of  reason- 
able care,  and  that  the  injury  was  occasioned 
by  the  negligent  acts  of  the  defendant. 
Chicago  iSf*  A.  R.  Co.  v.  Robinson,  8  ///.  App. 
14D. 

When  the  case  is  made  out  on  the  part  of 
the  plaintiff  the  defendant  is  called  upon 
to  disprove  only  the  acts  of  negligence 
sought  to  be  established.  Thus,  if  the 
plaintiff  relies  upon  a  failure  to  ring  a  bell 
or  sound  a  whistle,  the  defendant  is  not 
bound  to  show  that  its  fences  or  cattle- 
guards  were  in  good  condition.  Chicago  &* 
A.  R.  Co.  V.  Robinson,  8  ///.  /{pp.  140. 

(2)  Indiana. — Before  plaintiff  is  entitled 
to  recover  in  an  action  for  personal  injuries 
or  injuries  to  his  property  he  must  not 
only  show  negligence  on  the  part  of  the  de- 
fendant, but  the  absence  of  contributory 
negligence  on  his  part.  Cincinnati,  H.  &» 
I.  R.  Co.  V.  Butler,  23  Am.  &^  Eng.  R.  Cas, 
262,  103  Ind.  31,2  A'.  E.  Rep.  138.— FoL- 
LOWKU  IX  Indiana,  B.  &  W.  R.  Co.  v.  Greene, 
25  Am.  «&  Eng.  R.  Cas.  322,  106  Ind.  279.  55 
Am.  Rep.  736. — Lyons  v.  Terre  Haute  (S>»  /. 
R.  Co.,  loi  Ind.  419.  Louisville  &^  N.  R.  Co. 
V.  Eves,  1  Ind.  App.  224,  27  .V.  E.  Rep.  580. 

Where  a  person  is  injured  while  crossing 
a  track,  either  in  person  or  property,  by  a 
collision  with  a  train,  the  fault  is  prima 
facie  his  own,  and  he  must  affirmatively 
show  that  his  fault  or  negligence  did  not 
coiuiibiite  to  tlie  injury,  to  recover.  Louis- 
ville, X.  .1.  &•  C.  R.  Co.  V.  Stommel,  126 
Ind.  35,  25  .^V.  E.  Rep.  863. 

(3)  hrwa. — To  enable  a  plaintiff  to  recover 
he  must  show  that  the  defendant  was 
guilty  of  negligence  as  charged  in  the  com- 
plaint, and  that  such  negligence  was  the 
proximate  cause  of  the  injury,  and  that  he 
was  free  from  negligence  proximately  con- 
tributing to  the  injury.  Rebelsky  v.  Chicago 
&>  N.  IV.  R.  Co.,  79  Io7va  55, 44  N.  IV.  R"p. 
536.     Theissen  v.  Belle  Plaine,  81  Iowa  118, 


46  A^.  W.  Rep.  854.— Not  following 
Parkhill  v,  Brigliton,  61  Iowa  103. — Benton 
v.  Central  R,  Co.,\2  loaua  192. — Followed 
IN  Lang  V.  Holiday  Creek  R.  Co.,  42  Iowa 
677. 

For  the  onus  is  on  the  plaintiff  to  estab- 
lish not  only  the  negligence  of  the  com- 
pany, but  tliat  iie  himself  was  not  negligent. 
Carlin  v.  Chicago,  R.  I.  &^  P.  R.  Co.,  37 
lo^i/a  316,  8  Am.  Ry.  Rep.  141. 

Yet  ihe  absence  of  contributory  negli- 
gence may  be  inferred  from  circumstances, 
without  being  directly  shown.  A'elson  v. 
Chicago,  R.  I.  u^»  R.  R.  Co.,  38  Io7aa  564. 

Nor  is  the  burden  of  proof  changed  by 
the  fact  that  the  defendant  in  its  answer 
unnecessarily  pleaded  the  plaintiff's  con- 
tributory negligence,  and  an  instruction 
from  which  the  jury  might  infer  such 
change  of  burden  was  erroneous.  Ilawes 
V.  Burlington,  C.  R.  &•  N.  R.  Co.,  19  An!.&- 
Eng.  R.  Cas.  220,64  Itnua  315,20  JV.  IV. 
Rep.  717. 

(4)  Louisiana. — Where  a  plaintiff  seeks 
to  recover  for  the  negligence  of  the  defend- 
ant, the  burden  of  proof  is  on  him  to  show 
that  he  was  free  from  negligence — that  is, 
that  he  was  using  due  care  and  skill.  Moore 
V.  Shreveport,  3  La.  Ann.  645. 

(5)  Maine. — It  is  settled  law  in  this  state 
that  in  actions  against  railroad  companies 
for  injuries  to  persons,  whether  in  form 
civil  or  criminal,  the  burden  is  upon  the 
party  prosecuting  to  show  that  the  person 
injured  or  killed  did  not,  by  his  want  of 
ordinary  care,  contribute  to  produce  the 
accident.  State  v.  faine  C.  R.  Co.,  19  Ant. 
S~»  Eng.  R.  Cas.  312,76  Me.  357,  49  Am. 
Rep.  622.  Gallagher  v.  Proctor,  84  Me.  41, 
24  All.  Rep.  459. 

(6)  Massachusetts. — li  is  for  the  plaintiff, 
by  affirmative  evidence,  to  establish  to  the 
satisfaction  of  the  jury  his  own  freedom 
from  negligence  contributing  to  an  injury 
which  he  claims  is  the  result  of  defendant's 
negligence.  The  courts  must  take  notice 
of  what  is  matter  of  common  knowledge 
and  experience,  and  when  plaintiff's  case 
fails  to  disclose  the  existence  of  ordinary 
care,  as  judged  of  in  the  light  of  such 
knowledge  and  experience,  he  shows  no 
right  to  a  recovery.     Gaynor  v.  Old  Colony 

&>  N.  R.  Co.,  100  Mass.  208.— DISTIN- 
GUISHED IN  Forsyth  v.  Boston  &  A.  R. 
Co.,  103  Mass.  510;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  z/.  Krouse,  30  Ohio  St.  222  ;  Orms- 
bee  v.  Boston  &  P.  R.  Corp.,  14  R.  I.  102,  51 
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Am.  Rep.  354.  Followed  in  Grethen  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  19  Am.«S:  Eng. 
R.  Cas.  342,  22  Fed.  Rep.  609;  Masser  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  68  Iowa  602. 
QuuTiiU  IN  Tully  V.  Fitchburg  R.  Co.,  14 
Am.  &  Eng.  R.  Cas.  6S2,  134  Mass.  499. 

(7)  Michigan. — The  plaiiitifl  is  bound  in 
all  cases  where  his  action  is  based  upon  de- 
fendant's negligence  to  show  that  such  neg- 
ligence is  entirely  responsible  for  tlie  in- 
jury. It  must  appear  from  his  showing 
that  all  the  material  negligence  that  led  to 
the  injury  was  on  the  part  of  defendant, 
and  that  plaintiff  did  not  contribute  to- 
wards it.  In  other  words,  plaintiff  must 
completely  establish  whose  fault  it  was. 
Michigan  C.  A'.  Co.  v.  CoUman,  28  Mich. 
440.  Mynning  v.  Detroit,  L.  &=  A'.  A'.  Co. , 
67  Mich.  677,  12  JVcst.  Kcp.  427,  35  A'.  W. 
Rep.  811.  Detroit  &0  M.  A'.  Co.  v.  Van 
Steinbiirg,  17  Mich.  99. 

(S)  Mississippi. — A  plaintiff  suing  for  an 
injury  cannot  recover  merely  by  showing 
negligence  on  the  part  of  the  defendant. 
He  must  also  affirmatively  show  freedom 
from  contributory  negligence.  Vicksburg 
V.  Hennessy,  54  Afiss.  391.  Mississippi  C. 
A'.  Co.  V.  Mason,  51  Miss.  234. 

(9)  A'eiv  York. — A  plaintiff  suing  for  an 
injury  alleged  to  have  resulted  from  neg- 
ligence is  bound  to  establish  his  own  free- 
dom from  negligence  contributing  to  the 
injury  ;  and  if  he  fails  to  do  so  a  nonsuit  is 
properly  allowed.  Powell  v.  New  York  C. 
&^  H.  R.  R.  Co.,  2  Silv.  App.  9,  109  A".  Y. 
613,  mem.,  15  A'.  E.  Rep.  891,  14  A'^.  Y.  S.  R. 
74  ;  apjirming  38  Hun  640,  mem. 

There  is  no  presumption  that  a  party 
suing  for  an  injury  has  been  free  from  fault. 
A  plaintiff  must  prove  by  satisfactory  evi- 
dence that  he  did  not  contribute  to  the 
injury  by  any  negligence  of  his  own.  This 
proof  in  some  form  constitutes  a  part  of 
the  plaintiff's  case.  It  must  appear,  either, 
from  the  circumstances  of  the  case  or  from 
evidence  directly  establishing  the  fact,  to 
the  satisfaction  of  the  court  and  jury  that 
plaintiff  is  free  from  any  fault  contributing 
to  the  injury.  Warner  v.  Ne-iv  York  C.  R. 
Co.,  44  A'.  Y.  465 ;  rer/ersing  45  Barb.  299. 
— Disapproved  in  Costello  v.  Syracuse,  B. 
&  N.  Y.  R.  Co.,  65  Barb.  (N.  Y.)  92  ;  Robin- 
son V.  New  York  C.  &  H.  R,  R.  Co.,  65 
Barb.  (N.  Y.)  146. 

To  enable  a  party  to  re^^jver  for  an  injury 
claimed  to  have  resulted  from  negligence 
the   person   injured   must    not    have    con- 


tributed to  the  injury  ;  but  it  is  not  a  rule 
of  law  of  universal  application  that  the 
plaintiff  must  affirmatively  prove  that  his 
own  conduct  was  cautious  and  prudent. 
The  onus /'robanili  guncrMy  depends  upon 
the  positioi.  of  the  affair  as  it  stands  upon 
the  undisp.'tcd  facts.  Thus  if  a  carriage  be 
driven  liuously  upon  a  crowded  thorough- 
fare und  a  person  is  there  run  over,  he 
would  not  be  obliged  to  prove  that  he  was 
cautious  and  attentive,  and  he  might  re- 
cover, though  there  were  no  witnesses  of 
his  actual  conduct.  Johnson  v.  Hudson 
River  R.  Co.,  20  X.  1'.  65  ;  affirming  6  Duer 
633. — Referring  to  Button  v.  Hudson 
River  R.  Co.,  18  N.  Y.  248.— Applied 
IN  Fero  V.  Buffalo  &  S.  L  K.  Co.,  22 
N.  Y.  209;  Dlabola  v.  Manhattan  R.  Co., 
29  N.  Y.  S.  R.  149;  Dlab(jla  v.  Man- 
hattan R.  Co.,  8  N.  Y.  Supp.  334.  Dis- 
tinguished IN  Ormsbee  v.  Boston  &  P.  R. 
Corp.,  14  R.  I.  102,  51  Am.  Rep.  354.  Fol- 
lowed IN  Wilds  w.  Hudson  River  R.  Co., 
24  N.  Y.  430, 23  How  Pr.  492  ;  Deyo  v.  New 
York  C.  R.  Co.,  34  N.  Y.  9.  Quoted  in 
Robinson  v.  New  York  C.  &  H.  R.  R.  Co., 
65  Barb.  (N.  Y.)  146;  Washington  v.  Balti- 
more &  O.  R.  Co.,  17  W.  Va.  190.  Re- 
viewed IN  Beiseigel  v.  New  York  C.  R. 
Co.,  34  N.  Y.  622  ;  Brehm  v.  Great  Western 
R.  Co.,  34  Barb.  (N.  Y.)  256 ;  Cosgrove  v. 
New  York  C  &  H.  R.  R.  Co.,  13  Hun  (N. 
Y.)  329  ;  Jones  v.  Utica  &  B.  R.  R.  Co.,  36 
Hun  (N.  Y.)  115. — But  compare  ix\so  John- 
son V.  Hudson  River  R.  Co.,  5  Duer  21. 

It  is  not  incumbent  on  plaintiff  in  the 
first  instance  to  give  evidence  for  the  direct 
and  special  object  of  establishing  due  care. 
It  is  enough  if  the  proof  introduced  of  the 
defendant's  negligence  and  the  circum- 
stances of  the  injury  prima  facie  estab- 
lish that  the  injury  was  caused  by  defend- 
ant's negligence.  Ordinarily,  when  there 
has  been  no  fault  on  the  part  of  plaintiff,  it 
will  sufficiently  appear  by  showing  the  fault 
of  the  defendant  and  that  it  caused  the  in- 
jury ;  and  when  it  does  so  appear  no  further 
evidence  on  the  subject  is  necessary.  But- 
ton V.  Hudson  River  R.  Co.,  18  A^.  Y.  248. — 
Following  Butterfield  v,  Forrester,  11 
East  60 ;  Harlow  v.  Humiston,  6  Cow.  (N. 
Y.)  189;  Rathbun  v.  Payne,  19  Wend. 
(N.  Y.)  399;  Bush  V.  Brainard,  i  Cow.  78; 
Hartfield  v.  Roper,  21  Wend.  615;  Brown 
V.  Maxwell,  6  Hill  (N.  Y.)  592;  Spencer 
V.  Utica  &  S.  R.  Co..  5  Barb.  (N.  Y.)  337 ; 
Holbrook  v.  Utica  &  S.   R.  Co.,   12  N.  Y. 
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236.— Approved  in  Owens  v.  Richmond  & 
D.  r<.  Co.,  88  N.  Car.  502.  Followed  in 
Newport  News  &  M.  V.  Co.  v.  Howe,  52 
Fed.  Rep.  362,  6  U.  S.  App.  172,  3  C.  C.  A. 
121  ;  Robinson  v.  New  York  C.  &  H.  R.  R. 
Co.,  65  Harb.  (X.  Y.)  146.  Quoted  :n  Mil- 
waukee &  C.  R.  Co.  V.  Hunter,  11  Wis.  167. 
Refekred  to  in  Johnson  t/,  Hudson  River 
R.  Co.,  20  N.  Y.  65. 

Wliere  a  person  seeks  to  recover  for  an 
injury  resulting  from  the  negligence  of  a 
railroad  company  he  must  show  himself 
free  from  contributory  negligence,  the  bur- 
den of  proving  which  is  on  him,  and  he  is 
not  entitled  to  the  benefit  of  any  presump- 
tion to  establish  the  lack  of  negligence  on 
his  part;  and  where  the  circumstances 
point  as  much  to  negligence  as  to  its  ab- 
sence, he  is  not  entitled  to  recover.  Fcnvlcr 
V.  Neiv  York  C.  <S-  //.  R.  R.  Co.,  74  Hun 
(N.  Y.)  141,  26  A^.  Y.  Supp.  218,  56  A^.  Y. 
S.  R.  307. 

The  plaintiff  must  present  a  case  of  un- 
mixed negligence — a  case  where  the  injury 
is  the  result  exclusively  of  the  defendant's 
negligence — where  no  negligence  or  fault 
of  his  own  contributed  in  any  degree  to 
produce  such  injury.  Ernst  v.  Hudson 
River  R.  Co.,  24  How.  Pr.  (A'.  F.)  97 ;  re- 
versing 19  How.  Pr.  205. — Disapproved  in 
Ernst  V.  Hudson  River  R.  Co.,  35  N.  Y.  9, 
32  How.  Pr.  61. 

To  maintain  an  action  for  an  injury  by 
the  negligence  of  another,  it  is  incumbent 
upon  the  plaintiff  to  establish  the  fact  that 
no  negligence  of  his  own  contributed  to  the 
injury.  Proof  of  the  fact  need  not  be  posi- 
tive, but* may  be  circumstantial;  still  the 
non-negligence  of  the  plaintiff  must  result 
as  the  rational  conclusion  from  adequate 
evidence.  Geoghegan  v.  Atlas  Steamship 
Co.,  51  N.  Y.  S.  R.  868,  22  A'.  Y.  Supp.  749. 

In  actions  for  damages  arising  from  neg- 
ligence, the  plaintiff,  to  sustain  his  action, 
must  prove  defendants'  negligence  and  the 
plaintiff's  freedom  from  any  negligence  con- 
tributing to  the  injury.  A/cGrat/i  v.  Hud- 
son River  R.  Co.,  19  Ho7t/.  Pr.  {N.  Y.)  211, 
32  Bar/).  144. 

In  order  to  entitle  a  plaintiff  to  recover 
for  an  injury  negligently  inflicted  he  must 
satisfy  the  jury  that  he  was  not  guilty  of 
negligence  contributing  to  the  injury,  but 
he  is  not  called  upon  to  make  such  proof  in 
the  first  instance  unless  the  circumstances 
disclosed  by  his  own  witnesses  tend  to  show 
him  guilty  of  negligence.    When  negligence 


is  not  thus  established  it  is  to  be  aflirma- 
tively  proved  by  the  defendant.  Robinson 
v.  New  York  C.  &•  H.  R.  R.  Co.,  65  Barb. 
(iX.  Y.)  146.— Following  Hackford  i'.  New 
York  C.  &  H.  R.  R.  Co.,  43  How.  Pr.  (N.  Y.) 
222. 

Contributory  negligence  is  a  matter  of 
defense,  and  is  not  to  be  affirmatively  dis- 
proved in  order  to  entitle  the  injured  party 
to  recover.  Robinson  v.  A'ew  Yuri-  C.  &•  H. 
R.  R.  Co.,  65  Barb.  (A*.  }'.)  146.— Dl.SAP- 
PRovi  'G  Warner  v.  New  York  C.  R.  Co., 
44  N.  Y.  465.  Following  Button  v.  Hud- 
son River  R.  Co.,  18  N.  Y.  248.  Quoting 
Johnson  v.  Hudson  River  R.  Co.,  20  N.  Y. 
65. 

It  is  as  much  the  duty  of  the  plaintiff  to 
show,  either  by  direct  testimony  or  by  facts 
and  circumstances  by  which  it  may  be  rea- 
sonably inferred,  that  he  was  himself  free 
from  negligence  as  to  establish  the  fact 
that  defendants  were  guilty  of  negligence. 
Muhr  v.  Mayor,  etc.,  of  N.  Y ,  16  A'.  Y.  S. 
R.  688,  2  A'.  Y.  Supp.  59. 

The  absence  of  contributory  negligence 
is  an  element  of  plaintiff's  cause  and  a  part 
of  his  case,  and  he  has  the  burden  of  show- 
ing that  he  or  his  intestate  was  guilty  of  no 
negligence  contributing  to  the  injury  or 
death.  No  particular  kind  or  species  of 
evidence  is  required  to  establish  the  ab- 
sence of  contributory  negligence.  It  is 
enough  if,  from  all  the  evidence  given  by 
both  parties,  the  inference  can  be  fairly  and 
justly  drawn  that  there  was  no  contributory 
negligence.  Winslow  v.  Boston  &*  A.  R. 
Co.,  \i  N.  Y.  S.  R.  831. 

Where  the  plaintiff's  evidence  shows  an 
injury  through  the  negligence  of  defend- 
ant, without  any  contributory  negligence 
on  his  part,  the  burden  of  proving  the 
latter  is  upon  the  defendant.  Chadbourne 
V.  Delaware,  L.  &>  W.  R.  Co.,  6  Daly 
(iV.  Y.)  215.  But  see  yo Anson  v.  Hudson 
River  R.  Co.,  $  Duer{N.  F.)  21.— Applying 
Gough  V.  Bryan,  2  M.  &  W.  790;  Bridge  v. 
Grand  Junction  R.  Co.,  3  M.  &  W.  244. — 
Quoted  in  Owen  v.  Hudson  River  R.  Co., 
2  Bosw.  (N.  Y.)  374.  Reviewed  in  Nor- 
folk &  W.  R.  Co.  V.  Gilman,  88  Va.  239. 

(10)  Vermont. — Where  a  plaintiff  sues  to 
recover  for  an  injury  resulting  from  defend- 
ant's negligence,  the  burden  is  on  him  to 
show  due  care  on  his  own  part,  though  this 
may  requne  him  to  orove  a  negative;  and 
an  error  in  the  co,,ri  in  instructing  the  jury 
that  this  burden  is  not  on  the  plaintiff  is 
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not  cured  by  a  further  instruction,  correct 
in  itself,  that  the  whole  case  must  show  that 
no  want  of  due  care  on  the  part  of  plaintiff 
contributed  to  the  injury.  Bovee  v.  Dan- 
ville, S3  Vt.  183. 

105.  Wlivit  on  (IcfeiHlaiit  to  show 
contributory  negligence.*— (i)  Gen- 
,)al  rule  stated. — In  Alabama  contributory 
i.^;ijli;^ence  is  a  mere  riiattcr  of  defense,  the 
Ininlen  of  showing  which  rests  upon  the 
(lufctulaiit.  Montgomery  &^  E.  Ji.  Co.  v. 
Chambers,  79  Ala.  338.  —  FoLLOWi'.l)  IN 
Montgomery  Gas-Ligiit  Co.  v.  Montgomery 
&  E.  R:  Co.,  86  Ala.  372. — Montgomery 
Ci as-Light  Co.  v.  Montgomery  &*  E.  R.  Co., 
06  Ala.  372,  5  So.  Rep.  735.— FOLLOWING 
Montgomery  &  E.  R.  Co.  v.  Chambers,  79 
Ala.  338. 

And  this  is  the  rule  in  Arizona.  Lopes 
V.  Central  Arizona  Mining  Co. ,  i  Ariz.  464. 
Hobson  V.  Ne^v  Mexico  &^  A.  R.  Co.,  (Aris.) 
28  Am.  «S«»  Eng.  R.  Cas.  360,  1 1  Pac.  Rep. 
545. — Quoting  Sioux  City  &  P.  R.  Co.  v. 
Stout,  17  Wall.  (U.  S.)  657  ;  Oldfield  v.  New 
York  &  H.  R.  Co.,  14  N.  Y.  310. 

And  in  Arkansas.  Little  Rock  &*  Ft.  S, 
R.  Co.  V.  Atkins,  46  Ark.  423.  Little  Rock, 
M.  R.  &>  T.  R.  Co.  V.  Leverett,  28  Am.  &• 
Eng.  R.  Cas.  459,  48  Ark.  333,  3  S.  M\  Rep. 
50.  Little  Rock  &•  Ft.  S.  R.  Co.  v.  Caven- 
esse,  48  Ark.  106,  2  S.  W.  Rep.  505. 

And  in  California.  MacDougallv.  Central 
R.  Co.,  12  Am.  &^  Eng.  R.  Cas.  143,  63  Cat. 
431.  Glascock  V.  Central  Pac.  R.  Co.,  73 
Cat.  137,  14  Pac.  Rep.  518.— Followed  in 
Trousclair  v.  Pacific  Coast  Steamship  Co., 
80  Cal.  521. — iXehrbas  v.  Central  Pac.  R. 
Co.,  14  Am.  <S»  Eng.  R,  Cas.  670,  62  Cal. 
320.  Robinson  v.  Western  Pac.  R.  Co.,  48 
Cal.  409,  7  Am.  Ry.  Rep.  244. 

And  in  Colorado.  Sanderson  v.  Frasier, 
8  Colo.  79,  5  J'ac.  Rep.  632.  Kansas  Pac.  R. 
Co.  V.  Twombly,  3  Colo.  125,  21  Am.  Ry.  Rep. 

447. 

And  in  Dakota.  Sanders  v.  Reister,  i 
Dak.  T.  145,  46  N.  IV.  Rep.  680.— Quoting 
Washington  &  G.  R.  Co.  v.  Gladmon,  15 
Wall.  (U.  S.)  4.01.— Mares  v.  Northern  Pac. 
R.  Co.,  17  Am.  <S«  Eng.  R.  Cas.  620,  3  Dak. 
336,  21  A^.  \V.  Rep.  5.— Approving  Kelly 
V.  Chicago  &  N.  W.  R.  Co.,  60  Wis.  480,  19 
N.  W.  Rep.  521 ;  Randall  v.  Northwestern 
Tel.  Co.,  54  Wis.  140,  u  N.  W.  Rep.  4:9; 


*  As  to  whether  contributory  negligence  is 
matter  of  defense,  or  must  be  disproved  by 
plaintiff,  see  note,  39  Am.  Rkp.  511. 


Abbett  V.  Chicago,  M.  &  St.  P.  R.  Co.,  30 
Minn.  482. 

And  in  the  District  of  Columbia.  Har- 
mon V.  Washington  &•  G.  R.  Co.,  7  .Mac key 
{D.  C.)  255. 

And  in  Florida.  Louisville  6>»  N.  R.  Co. 
V.  Yniestra,  21  J'la.  700. 

And  in  Georgia.  Thompson  v.  Central  R. 
&>  B.  Co.,  54  Ga.  509.  Contra,  Campbell  v. 
Atlantic  &^  R.  A.  L.  R.  Co.,  53  Ga.  4S8. 

And  in  Idaiio.  Hopkins  v.  Utah  North- 
ern R.  Co.,  2  Idaho  277,  13  Pac.  Rep.  343.— 
Following  Washington  &  G.  R.  Co.  v. 
Gladmon,  15  Wall.  (U.S.)  401  ;  Indiu.iiapolis 
&  St.  L.  li.  Co.  V.  Hoist,  93  U.  S.  291. 

And  in  Kansas.  St.  Louis  <S>»  i'.  F.  R. 
Co,  V.  Weaver,  28  Am.  dr^  Eng.  R.  Cas.  341, 
35  A'an.  412,  II  Pac.  Rep.  408.  Kansas 
Pac.  R.  Co.  V.  Pointer,  14  Kan.  37.  Ka:,sas 
City,  L.  &^  S.  R.  Co.  v.  Phillibert,  25  Kan, 
582. 

And  in  Kentucky.  Bogenschuts\.  Smith, 
84  Ky.  330,  I  .S".  W.  Rep.  578.  Cahill  v. 
Cincinnati,  N.  O.  &*  T.  P.  R.  Co.,  49  AnLdr* 
Eng.  R.  Cas.  390,  92  Ky.  345.  Paditcah  &» 
M.  R.  Co.  V.  Hoehi,  12  Bush  {Ky.)  41,  18 
Am.  Ry.  Rep.  338. 

And  in  Maryland.  Baltimore  &^  O.  R. 
Co.  V.  State,  12  Am.  (S^  Eng.  R.  Cas.  149,  60 
Md.  449. 

And  in  Minnesota.  Clark  v.  Chicago,  M. 
&'  St.  P.  R.  Co.,  28  Minn.  69,  9  A'.  W.  Rep. 
75. — Distinguishing  Brown  v.  Milwaukee 
&  St.  P.  R.  Co.,  22  Minn.  165.  Following 
Wilson  V.  Northern  Pac.  R.  Co.,  26  Minn. 
278.—  Whittier  v.  Chicago,  M.  d^  St.  P.  R. 
Co.,  24  Minn.  394. — Following  Hocum  v. 
Weitherick,  22  Minn.  152. 

And  in  Missouri.  Bueschtng  v.  St.  Louis 
Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  503. 
— QuoTF.D  IN  Petty  V.  Hannibal  &  St.  J.  R. 
Co.,  88  Mo.  306. — Crumpley  v.  Hannibal  &* 
St. /.  R.  Co.,  Ill  Mo.  1 52, 19  .S".  W.  Rep.  820, 
Fulks  V.  St.  Louis  &■>  S.  /<".  R.  Co.,  52  Am. 
&>  Eng.  R.  Cas.  280,  iii  Mo.  335,  19  S.  W. 
Rep.  818.  Williams  v.  Missouri  Pac.  R.  Co., 
109  M0.47S,  18  S.  IV.  Rep.  1098.  Hucks- 
hold  V.  St.  Louis,  I.  M.  Sr^  S.  R.  Co.,  28  Am. 
&*  Eng.  R.  Cas.  659,  90  Mo.  548,  2  S.  W. 
Rep.  794.  Schuerman  v.  Missouri  R.  Co.,  3 
Mo.  App.  565.  Florida  v.  Pullman  Palace 
Car  Co.,  37  Mo.  App.  598.  Unless  such 
contributory  negligence  was  disclosed  by 
the  plaintiff's  evidence.  O'Connor  v.  Mis- 
souri Pac.  R.  Co.,  yi  Am.  &*  Eng.  R.  Cas. 
61,  94  Mo.  150,  13  West.  Rep.  587,  7  S.  W. 
Rep.  106. 
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And  in  Nebraska.  Lincoln  v.  Walker,  i8 
Neb.  244,  20  ^V.  W.  Rep.  1 1 3. 

And  in  Newjersey.  A  'ew  Jersey  Exp.  Co. 
V.  Nichols,  33  A'.  J.  L.  434 ;  affirming  32  N. 
J.  L.  166.— Not  followed  in  Deans  v. 
Wilmington  &  VV.  R.  Co.,  107  N.  Car.  686. 

And  in  North  Carolina.  Cawfiehi  v. 
Aslu-iiillc  St.  R.  Co.,  Ill  A'.  Ctir.  597,  16  .S'. 
£.  Rep.  703.  Aycock  v.  Raleigh  iS^  A.  A. 
L.  R.  Co.,  89  A'.  Car.  321. — Explaining 
Owens  V.  Richmond  &  D.  R.  Co..  88  N. 
Car.  502.  But  note  carefully  the  rule  as  laid 
down  in  Owens  v.  Richmond  &■'  D.  R.  Co., 
88  A\  Car.  502  (Ruffin,  J.,  dissenting). — 
Avi'KOViN .;  Button  V.  Hudson  River  R.  Co., 
ic  N.  Y.  248.  Not  following  Washington 
&G.  R.  Co.  V.  Gladmon,  15  Wall.  (U.  S.) 
401.  Quoting  Oldfield  v.  New  York  k  H. 
R.  Co.,  14  N.  Y.  310;  Robison  v.  Gary,  28 
Ohio  St.  241.— Distinguished  in  Emry  v. 
Raleigh  &  G.  R.  Co.,  109  N.  Car.  589.  Fol- 
lowed in  Aycock  v.  Raleigh  &  A.  A.  L.  R. 
Co,,  89  N.  Car.  321.  Quoted  in  Smith  v. 
Richmond  &  D.  R.  Co.,  34  Am.  <S:  Eng. 
R.  Cas.  557,  99  N.  Car.  241,  5  S.  E.  Rep. 
896. 

And  in  Ohio.  Baltimore  &>  O.  R.  Co.  v. 
Whilacre,  35  Ohio  St.  627. 

And  in  Pennsylvania.  Braihvellv,  Pitts- 
burgh (S-  IV.  E.  Pass.  R.  Co.,  139  Pa.  St. 
404,  20  At  I.  Rep.  1046. 

And  in  Rhode  Island.  Cassidy  v.  Angell, 
1 2  A'.  /.  447. 

And  in  South  Carolina.  Joyner  v.  South 
Carolina  R.  Co.,  29  Am.  <S~»  Eng.  R.  Cas. 
258,  26  So,  Car.  49.  I  S.  E.  Rep.  52.  Earn- 
initsky  v.  Northeastern  R.  Co.,  25  So.  Car. 
53.  Crouch  V.  Charleston  <S^»  S  R.  Co.,  29 
Am.  £~  Eng.  R.  Cas.  495,  21  So.  Car.  495. — 
Reviewing  Carter  v.  Columbia  &  G,  R. 
Co.,  19  So.  Car,  28.— Followed  in  Dona- 
hue V.  Enterprise  R.  Co.,  32  So.  Car.  299,  1 1 
S.  E.  Rep.  95, —  Carter  v.  Columbia  &>  G. 
R,  Co.,  15  Am,  &^  Eng.  R.  Cas.  414,  19  .So. 
Cw.  20,  45  Am.  Rep.  754.— APPLIED  IN 
Darwin  7).  Charlotte,  C,  &  A.  R.  Co.,  23  So. 
Car,  531, 55  Am.  Rep,  32  ;  Petrie  v.  Colum- 
bia &  G.  R.  Co.,  35  Am.  &  Eng.  R.  Cas. 
430,  29  So,  Car.  303,  7  S.  E.  Rep.  515.— Fol- 
lowed IN  Donahue  71.  Enterprise  R.  Co., 
32  So. Car.  299,  I  S.  E.  Rep. 95.  Reviewed 
IN  Crouch  71.  Charleston  &  S.  R,  Co.,  29 
Am.  &  Eng.  R.  Cas,  495,  21  So.  Car.  495. 

And  in  Texas.  Dallas  &•  IV.  R.  Co.  v. 
Spicker,  21  Am.  &•  Eng.  R.  Cas.  160,61  7V.r. 
427, 48  Am.  Rep.  297.  (Jul/,  C.  &•  S.  F.  R.  Co. 
V.  Rcdeker,  67  Tc.k,  181,  2  i".  W.Rep.  513,— 


Reviewing  Dallas  &  W.  R.  Co,  v.  Spicker, 
61  Tex.  427. 

And  in  Utah.  Beavers  v.  Union  Pac.  R. 
Co.,  4  l/tah  215,  7  Pac.  Rep.  251. 

And  in  Virginia.  Baltimore  &•  O.  R.  Co. 
v.  U'hittington,  30  Cratt.  ( I'a.)  805.  A'or- 
folk  &=  ir.  R.  Co.  V.  Gilman,  88  I'a.  239,  13 
S.  E.  Rep.  475.  Baltimore  <S«  O.  R.  Co.  v. 
McKensie,  24  Am.  <S-  Eng.  R.  Cas.  395,  81 
Va.  71. 

And  in  Washington.  Northern  Pac.  R. 
Co.  V.  O'Brien,  1  Wash.  599,  21  Pac.  Rep. 
32.  Spurrier  v.  Front  St.  Cable  R.  Co.,  3 
Wash.  659,  29  Pac.  Rep.  346. 

And  in  West  Virginia.  Riley  v.  West 
Virginia  C.  <S-  /'.  R.  Co.,  27  W.  Va.  145. 
Comer  v.  Consolidated  C.  &•  M.  Co.,  34  W. 
Va.  533,  12."?.  E.Rep.  476. 

And  in  Wisconsin.  Kelly  v.  Chicago  &* 
N.  W.  R.  Co.,  60  I  Vis.  480,  19  A'.  W.  Rep. 
521. — Approved  in  Mares  z/.  Northern  Pac. 
R.  Co.,  17  Am.  &  Eng.  R.  Cas.  620,  3  Dak. 
336. — Contra,  Mihuaukec  &'  C.  R.  Co.  v. 
Hunter,  1 1  Wis.  160.  Chaitbtrlain  v.  Mil- 
Tuaukee  &^  M.  R.  Co.,  7  Wis.  425. 

And  the  same  rule  is  laid  down  in  the 
federal  courts.  Hough  v.  Te.vas  &^  P.  R. 
Co.,  100  U.S.  213.  Washington Sr'  G.  R  Co. 
V.  Gladmon,  15  ll'all  ([/.  S.)  401.  JVash- 
ington  &■>  G.  R.  Co.  v,  Harmon,  58  Am.  &^ 
Eng.  R.  Cas.  380,  147  U.  .S".  571,  13  Sup.  Ct. 
-/i'^'A  557-  Holmes  v.  Oregon  &>  C.  R.  Co.,  5 
F\'d.  Rep.  523,  6  Sa7Liy.  {U.  S.)  276.  Holmes 
V.  Oregon  (S-*  C.  R.'  Co.,  5  Fed.  Rep.  75,  6 
Sa7cy.\c/.  S.)  262. 

And  in  England.  Wakelin  v.  London  &> 
S.  W.  R.  Co.,  12  A/>p.  Cas.  41. 

(2)  Its  extent  and  limits. — The  presump- 
tion is  that  a  plaintiff  suing  (or  negligence 
was  himself  without  fault,  and  the  burden 
of  proving  the  opposite  is  on  the  defendant. 
Thompson  v.  Central  R.  &*  B.  Co.,  54  Ga. 
509.  Baltimore  &^  O.  R.  Co.  v.  A/cA'encie, 
24  Am.  (S~»  Eng.  R.  Cas.  395,  81  Va.  71. — 
Followed  in  Gordon  7:  Richmond,  83  Va. 
436. — But  for  the  reverse  of  the  above  rule, 
see  Campbell  V.  Atlanta  &^  R.  A.  L.  R.  Co., 
S3  Ga.  488. 

The  burden  still  remains  on  defendant  to 
prove  the  defense  of  plaintiff's  contributory 
negligence,  even  where  it  was  negatived  in 
plaintiff's  complaint.  Montgomery  &^  E.R. 
Co.  v.  Chambers,  79  Ala.  338. 

Nor  can  the  burden  be  shifted  to  the 
plaintiff  by  a  denial  of  the  plaintiff's  allega- 
tion that  the  injury  occurred  without  fault 
on  his  part.     Hudson  v,  Wabash  &^  M'.  R. 
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Co.,  32  Mo.  Ai)p.  667 ;  transferred  to  su- 
preme court,  .  ^.  Mo.  13. 

Contributory  nciilij^ence  is  a  defense  to 
be  established  by  the  evidence  of  defendant, 
unless  it  appears  from  plaintilT's  evidence. 
M.nitgomery  iS-»  E.  R.  Co.  v.  Chambers,  79 
Alii.  338.  Texas  &=  St.  L.  R.  Co.  v.  Orr, 
46  Ark.  182.  MacDoiigall  v.  Central  R. 
Co.,  12  Am.  iSm  Eiig.  R.  Cas.  143,  63 
Cat.  431.  Sanders  v.  Ret'sier,  i  Z*.?/'.  '/'. 
145,  46  N.  IV.  Rep.  6S0.  Baltimore  &<■  O.  R. 
Co.  V.  Whilacre,  35  O/^/f  5/.  627.  Indian- 
apolis &=  St.  L.  R.  Co.  V.  Horst,  93  U.  S. 
291.— Following  Washington  &  G.  R.  Co. 
V.  Gladmon,  15  Wall.  (U.  S.)  401.— Ai>- 
I'RcjVKU  IN  Harmon  v.  Washington  &  G.  R. 
Co.,  7  Mackey  (D.  C.)  255  ;  Lemon  v.  Chans- 
lor,  68  Mo.  340 ;  Gram  v.  Northern  Pac.  R. 
Co.,  I  N  Dak.  252.  D).STIN(JUISHED  in 
Atciiison,  T.  &  S.  F.  R.  Co.  v.  Lindley,  41 
Am.  &  Eng.  R.  Cas.  72, 42  Kan.  714,  6  L  R. 
A.  646,  22  Pac.  Rep.  703.  Followku  in 
Hopkins  v.  Utah  Northern  R.  Co.,  2  Idaho 
-11-  Quoted  in  Nelson  v.  Ciiesapeake  & 
O.  R.  Co.,88  Va.  971.  Reviewed  in  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Miles,  13  Am.  & 
EIng,  R.  Cas.  10,  40  Ark.  298. — Horn  v. 
luxltimore  (S-»  O.  R.  Co.,  54  Fed.  Rep.  301,  6 
U.  S.  App.  38 1,  4  C.  C.  A.i\6.  IVakelin 
v.  London  &>  S.  W.  R.  Co.,  12  App.  Cas. 
41. 

Or  unless  it  may  be  fairly  inferred  from 
all  the  circumstances.  Baltimore  &^  O.  R. 
Co.  v.  Whittini^ton,  30  Graft.  ( Va.)  805. 
Xorfollc  &»  W.  R.  Co.  v.  Gilmau,  88  /  \i. 
239.  >3  S.  E.  Rep.  475.  IVater//ian  v.  C/ti- 
eago  &^  A.  R.  Co.,  52  Am.  iS-»  Eng.  R.  Cas. 
59i,  82  TFw.  613,  52  A'.    H'\  Rep.  247,   11 36. 

Negligence  on  the  part  of  a  plaintilT  which 
contributes  to  the  injury  of  which  he  com- 
plains is  a  matter  of  defense  which  the  de- 
fendant must  set  up  and  maintain  by  [)roof, 
unless  the  nlaintilFs  own  evidence  in  sup- 
port of  his  cause  ol  action  shows  that  a  pre- 
sumption of  contributory  negligence  is  plain- 
ly inferable  from  said  evidence ;  in  which 
case  the  burden  of  proof  is  shifted,  antl  it 
becomes  the  duty  of  the  plaintilT  to  remove 
such  presumption.  Louisville  &•  N.  R.  Co, 
V.  Vniestra,  21  Fla.  700. 

Where  a  company  sets  up  contributory 
negligence  as  a  defi:nse,  in  an  actif)n  against 
it  for  personal  injury,  the  plaintilT  is  not  re- 
quired in  the  first  instance  to  show  himself 
free  from  negligence,  where  his  jjetition 
does  not  allege  the  same.  Citlf,  C.  &^  S.  E. 
R.  Co.  V.  Williams,  (Te.i:)  7  S.  IV.  Rep.  88. 
3  D.  R.  D.— 20. 


San  .Intonio  &'  .1.  J'.  R.  Co.  v.  Bennett,  y6 
Tex.  151,  13. v.  ]V.  Rep.  319. 

The  rule  sometimes  laid  down,  that  the 
plaintill  must  present  a  case  clear  of  con- 
tributory negligence,  was  never  intended  to 
mean  that  the  plaintiti,  after  proving  alhrm- 
atively  that  the  defendaiu's  negligence 
caused  the  injury,  must  also  [jrove  nega- 
tively that  he  himself  was  not  guilty  of 
negligence  that  contributed  to  the  result.* 
Bradwell  v.  J'it/slurg/i  &^  11'.  E.  J'ass.  R. 
Co.,  139  J'a.  St.  404,  2c  yUl.  Rep.  1046. 

Under  the  N.  Car.  statute  (ch.  33,  Acts  of 
1S87)  which  requires  that,  in  actions  for  the 
recovery  of  damages  resulting  from  the 
negligence  of  the  defendant,  contributory 
negligence,  if  relied  upon  as  a  defense,  shall 
be  set  uji  in  the  answer  and  proved  on  the 
trial,  there  can  be  no  presumption  of  con- 
tributory negligence;  therefore  it  was  error 
in  the  judge  to  charge  that  the  burden  of 
proof  was  upon  the  plaintilT,  in  such  an 
action,  to  show  that  she  was  not  herself 
guilty  of  negligence,  though  the  ilefendant 
offered  no  testimony.  Jordan  v.  As/ieville, 
112  i\'.  Car.  743,  16  .S".  A".  Rep.  760. 

100.  Kule  \vhor«  pliiintifl's  ovi- 
doiicc  sliow.s  contriluitory  ik'K'U- 
yeiioc— Contribut(jry  negligence  is  matter 
of  defense,  the  onus  of  proving  which  is 
ordinarily  on  the  defendant ;  but  when  the 
plaintilT's  own  evidence  as  to  the  charge  of 
negligence  on  the  part  of  the  defendant 
inculpates  himself  also,  this  rule  does  not 
apply.  A'orlh  Ihrininghain  St.  R.  Co.  v. 
Caldi-r'ivood,  89  Ala.  247,  7  So.  Rep.  360. 
Nehrbas  v.  Central  Pac.  R.  Co.,  14  Am.  «3^ 
Em;;.  R.  Cas.  670,  62  Cal.  320.  Little  Rock 
&*  Ft.  S.  A'.  Co.  v.  Cavenesse,  48  Ark.  106,  2 
.S'.  W.  Rep.  505.  Robinson  v.  Western  Pac, 
R.  Co.,  48  Cal.  409,  7  Am.  Ry.  Rep.  244. — 
Approved  in  Gram  v.  Northern  Pac.  R. 
Co.,  I  N.  Dak.  2^2.— ilorida  v.  Pullman 
Palace  Car  Co.,  37  iUo.  App.  598.— FoLLOW- 
INO  Scaling  v.  Pullman  Palace  Car  Co.,  24 
Mo.  App.  29. 

Negligence  on  the  part  of  a  plaintilT 
which  contributes  to  the  injury  of  which  he 
complains  is  a  maUer  of  defense  which  the 
defendant  must  set  u|)  and  maintain  by 
l)ri)of,  unless  the  plaintilT's  own  evidence  in 
support  of  his  cause  of  action  shows  that  a 
pii'sunqitlon  of  contributory  negligence  is 
plainly   inferable  from  such  evidence;    in 


*  ('uuipare  for  lurlhcr  statements  of  u  similar 
rule,  mil,;  1 04  (9). 
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which  case  the  burden  of  proof  is  sliifted, 
and  it  becomes  the  duty  of  the  plaintiff  to 
remove  such  presumption.  Loinsvillti  iS-" 
N.  R.  Co.  V.  Yniestra,  29  Am.  -S^  Eiig.  R. 
Cas.  297,  2T  Flu.  700.  Dallas  &^  JV.  R.  Co.  v. 
Spiclccr,  21  Am.  &>  Eng.  R.Cas.  160,61  rdU". 
427,48  y/w.  /w'/.  297.  — FoLLOWiiD  IN  Mis- 
souri Pac.  R.  Co.  T'.  Foreman,  73  Te.x.  311, 
II  S.  W.  Rep.  326.  QuoTK.n  in  Murray  v. 
Ciulf,  C.  &  S.  F.  R.  Ca,  38  Am.  &  Eng.  R. 
Cas.  177,  73  Tex.  2,  11  S.  W.  Rep.  125. 
Rkvik\vi;i)  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
RcdekL-r,  67  Tex.  iSi. 

107.  Biirdni  «mi  plniiitifT  after  lii.s 
iieKiiKViire  lias  bcoii  sliown. — After 
contributory  neglij^ence  is  shown  the  plain- 
tiff cannot  relieve  himself  of  the  burden  of 
jiroving  some  subsequent  act  or  omission 
of  the  defendant  to  have  been  the  proxi- 
mate cause,  by  offering  testimony  that 
merely  raises  a  conjecture.  He  must  show 
the  nature  f>f  such  act  or  omission,  so  that 
the  jury  may  fairly  infer  that  it  was  the  im- 
mediate cause  of  the  injury.  Norioood  v. 
Rahigh  dr'  G.  R.  Co.,  Ill  N.  Car.  236,  16 
S.  E.  Rep.  4. 

Where  the  contributory  negligence  of  a 
plaintiff  who  sues  a  railroad  for  personal 
injuries  is  established,  and  he  seeks  to  avoid 
the  effect  thereof  by  showing  that  the 
injury  was  wilful  and  reckless,  the  burden 
is  on  him  to  show  that  the  company  had 
actual  knowledge  of  his  danger  and  could 
have  avoided  the  injury  by  the  exercise  of 
ordinary  care  and  prudence.  Riclitiumd  &»  I). 
R.  Co.  V.  Diitoiifit,  I  Apfi.  Cas.  {/).  C.)  482. 

V.  INSTRUCTIONS. 

108.  Duty  to  iiistriiet  upon  ques- 
tion  of  eontributov.y    iietjiinenee.— 

Where  the  defense  of  contributory  negli- 
gence is  pleaded  it  should  not  be  omitted 
from  tiic  instructions,  Gilsoii  v.  Jackson 
Coiiii/y  Jforsi'  A'.  Co.,  12  A)i/.&'  Eng.  R.  Cas. 
132,  76  Afo.  282. 

In  every  case  of  alleged  personal  injury 
by  negligence,  where  tluTc  was  any  consifl- 
erahie  interval  of  time  between  the  dis('ov- 
cry  of  the  negligence  and  its  injurious 
elTects,  tlie  jury  f)Ught  to  be  made  ac- 
quainted with  the  rule  of  law  which  puts 
the  plaintiff  on  the  exercise  of  ordinary 
care  to  avoid  the  conseciuences  of  the  de- 
fendant's negligence.  Aktiiigi'  v,  Allaiila 
&*  W,  P.  R.  Co.,  90  Ga.  232,'  16  .V.  E.  A'</. 
81. 

When  the  question  of  contributory  neg- 


ligence arises  at  all,  the  better  practice  is  to 
submit  a  separate  issue  upon  it.  Lay  v. 
Ruhmond &<>  D.  R.  Co.,  42  Am.  &^  Eng.  R. 
Cas.  no,  106  AK  Car.  404,  11  S.  E,  Rep.  412. 
—Following  Bullock  v.  Wilmington  & 
W.  R.  Co.,  105  N.  Car.  180. 
•  It  is  not  error  for  the  court  to  instruct 
the  jury  upon  the  doctrine  of  contributory 
negligence  and  apportionment  of  damages 
in  a  case  where  the  jury  would  be  author- 
ized, under  the  testimony,  to  find  that  both 
parties  were  at  fault  in  occasioning  the  in- 
jury for  which  the  action  was  brought. 
Western  &>  A.  R.  Co.  v.  Meigs,  74  Ga.  857. 

Where  contributory  negligence  is  not 
pleaded,  the  answer  being  simply  a  denial, 
and  there  is  no  demurrer  to  the  evidence 
and  no  instructions  offered  on  that  point, 
the  mere  introduction  of  evidence  without 
objection  would  not  make  an  issue  on  which 
instructions  should  be  given.  Hyatt  v. 
Hannibal  (S-  St.  J.  R.  Co.,  19  Mo.  App.  287. 

lOJ).  Where  there  is  no  evidenee 
tending  to  show  e«»ntrihutory  negli- 
jfence. — Charges  on  the  subject  of  contrib- 
utory negligence  arc  not  objectionable  on 
the  ground  that  their  effect  is  to  exclude 
from  the  jury  the  consideration  of  negli- 
gence of  third  persons  with  whom  or  for 
whose  acts  or  negligence  the  testimony 
fails  entirely  to  show  any  privity  or  respon- 
sibility upon  the  part  of  the  plaintiff. 
Jacksoninlle,  T.  &■•  K.  JV,  R.  Co.  v.  Peninsu- 
lar L.,  T.  &*  M.  Co.,  49  Am.  &»  Eng.  R, 
Cas.  603,  27  /'Vrt.  I,  9  So.  Rep.  661. 

In  actions  for  injury  done  plaintiff  by 
negligence  of  defendant  company,  instruc- 
tions asked  for  by  defendant,  with  a  view  to 
present  the  question  of  contributory  negli- 
gence on  plaintiff's  pait,  should  be  refused 
when  no  evidence  of  such  negligence  has 
been  introduced  to  the  jury.  Petersburg 
R.  Co.  v.  Hite,  81  '''«.  767.  Afunro  v.  Pa- 
cific  Coast  D.  &^  R.  Co.,  84  Cal.  515,  24  Pac. 
Rep.  303.  Lanning  v.  Chicago,  B.  (&>•  Q,  R, 
Co.,  25  Am.  &^  f'^ug-  P-  Cas.  493,  68  /o7va 
502,  27  A^  ff.  Rep.  478.  Pnmrr  v.  Edson, 
47  Mic/i.  91,  10  A'.  IF.  Rep.  121.  Jones  v. 
Missouri  J\te.  R.  Co.,  31  Mo.  App.  614, 
Jones  V.  Columbia  &^  G.  R.  Co,,  19  Am.  &^ 
Enir.  R.   Cas.  459,  20  So.  Car.  249. 

Where  it  devolves  on  defendant  to  plead 
contributory  negligence  in  order  to  raise 
such  issue,  and  the  answer  does  not  ten- 
der such  issue,  and  the  evidence  is  not 
such  as  to  justify  the  trial  court  in  taking 
the  case  from  the  jury  on  the  ground  tliat 
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plaintiff's  evidence  showed  contributory 
negligence,  it  cannot  devolve  on  plaintiff  in 
framing  his  instructions  to  submit  such 
issue  to  the  jury.  Instructions  must  be 
drawn  in  conformity  with  the  issues.  Broiun 
V.  Hannibal  &•  5/.  /.  Ji.  Co.,  31  Mo.  A  pp. 
661. 

When  there  is  no  evidence  tending  to 
siiow  that  tiie  driver  of  a  vehicle  was  not 
generally  careful  and  competent  in  the  dis- 
charge of  his  duties,  or  that  plaintiff  had 
reason  to  believe  him  imprudent,  all  charges 
asi<ed,  based  on  this  idea  of  contributory 
negligence  on  iiis  part,  are  properly  refused. 
Elyton  Land  Co.  v.  Miiigcu,  43  Am.  ij-» 
Eng.  K.  Cas.  309,  89  A/a.  521,  7  So.  Rtp. 
666. 

11  J.  Instriictiuiis  ig:iiorin;>:  0011- 
trit)ut«i'y  iieglia:«nt'e. — Wiiere  plain- 
tift's  claim  is  based  on  the  defendant's 
negligence,  due  care  on  his  own  part  is 
necessary  to  a  recovery,  and  an  instruction 
purporting  to  state  tiie  requisites  to  a  re- 
covery by  plaintilf,  and  omitting  that  of 
the  exercise  of  ordinary  care,  is  erroneous 
as  ignoring  the  question  of  contributory 
negligence.  Chicago,  S,  F.  &>  C.  A'. 
Co.  V.  B,'nf3,  38  ///.  App.  485.  C//i- 
cago  City  /i'.  Co.  v.  Freeman,  6  ///. 
App.  608.  Moody  V.  Peterson,  11  ///. 
App.  180.  C/iieago,  B.  &>  Q.  A'.  Co.  v. 
Hoi/s/i,  12  ///.  ////.  88.  Lai'e  Erie  &^  IV. 
A'.  Co.  V.  Morain,  36  ///.  App.  632. 

In  an  action  based  on  defendant's  negli- 
gence, an  instruction  to  the  effect  that 
plaintiff  could  recover  if  he  showed  by  a 
prepoiuierance  of  evidence  that  the  loss  re- 
sulted from  tlie  negligence  of  defendant, 
was  defective  in  failing  to  instruct  tlie  jury 
that  plaintiff  could  not  recover  if  liis  own 
negligence  contributed  to  the  loss.  McCor- 
mick  V.  Chicago,  R.  I.  &<^  P.  R.  Co. ,  47  Unva 
345.  Dtnuney  v.  Chesapeake  i£"^  O.  R.  Co.,  28 
IV.  Va.  72,2. 

Where  the  issue  of  plaintiff's  contrib- 
utory ni-'gligcnce  is  made,  an  instruction  is 
erroneous  which  hypothecates  the  facts  as 
to  defendant's  negligence  and  authorizes  a 
verdict  for  plaintiff  tiierein,  without  in  the 
same  instruction  limiting  such  riglit  of  re- 
covery to  the  absence  of  such  contributory 
negligence  on  the  part  of  plaintilf,  Siil/i- 
van  V.  Hannibal  &*  St.  J.  R.  Co.,  S8  Mo. 
169.— Not  followincj  Owens  v.  Kansas 
City,  St.  J.  &  C.  n.  R.  Co.,  33  Am.  &  Kng. 
R.  Cas.  524,95  Mo.  169,  15  West.  Kcp.  88, 
8  S.  W.  Rep.  350.     Rl'ViEWlNii  Thomas  f. 


Babb,  45  Mo.  384. —  Willard  v.  Pinard,  44 
Vt.  34. 

Nor  is  such  defect  in  the  instruction 
cured  by  other  instructions  given  in  the 
case  which  so  limit  plaintiff's  right  of  re- 
covery, if  he  was  guilty  of  contributory 
negligence.  (Black  and  Norton,  JJ,,  dis- 
senting.) Sullivan  v.  Hannibal  &r'  St.  J.  R. 
Co.,  88  Mo.  169.— OVERRULKU  IN  Dough- 
erty V.  Missouri  R.  Co.,  34  Am.  «S:  Eng. 
R.  Cas.  488;  see  also  37  Am.  &  £•  g.  R, 
Cas.  206,  97  Mo.  647,  15  West.  Rep.  235,  8 
S.  W.  Rep.  900,  II  S,  W.  Rep.  251. 

It  was  error  to  instruct  a  jury  so  that 
they  might  infer  that  if  a  train  did  not  stop 
five  minutes  the  company,  under  the  law, 
was  liable,  irrespective  of  the  question  of 
contributory  negligence  on  the  part  of  the 
injured  man.  Galveston,  H.  &>  S.  A.  R.  Co. 
V.  Le  Gierse,  51  Tex.  189. 

111.  liiti>i'i>retatioii. — The  use  of 
the  expression  "gross  negligence,"  in  a 
charge  to  a  jury,  does  not  of  itself  define, 
nor  docs  it  include  only,  that  extreme  de- 
gree ol  negligence  which  is  wanton  or 
reckless  of  its  injurious  consequences,  and 
to  which  the  defense  of  contributory  negli- 
gence does  not  obtain ;  and  it  cannot  be 
held  as  having  been  intended  to  submit  the 
case  to  a  jury  for  consideration  as  one  of 
that  character ;  and  particularly  so  where 
other  charges  have  recognized  contributory 
negligence  as  a  defense  to  the  action. 
Florida  Southern  R.  Co.  v.  Hirst,  52  Am.  &* 
Eng.  R.  Cas.  409,  30  I-^la.  i,  11  So.  Rep.  506. 

In  an  action  for  danuiges  against  a  street- 
railway  company  for  injuries  resulting  from 
the  carelessness  and  negligence  of  defend- 
ant, if  it  appeared  that  plaintiff  in  any 
manner  directly  contributed  to  such  in- 
juries by  his  own  wrongful  or  negligeiu  act, 
he  cannot  recover.  And  an  itwtruction 
given  to  the  jury,  after  they  had  retired  to 
consider  their  verdict,  omitting  the  element 
of  contrihiitory  negligence,  if  standing 
alone,  would  undoubtedly  be  bad;  but  if 
that  point  was  fully  met  by  other  instruc- 
tions, such  omission  would  be  lU)  ground 
for  reversal  of  tlie  cause.  Instructions  are 
to  be  considered  and  construed  in  their 
combination  and  entirety,  and  not  as  though 
each  separate  instruction  was  intended  to 
embody  the  whole  law  of  the  case.  Mc- 
Keon  V.  Citizens'  R.  Co.,  43  Mo.  405. 

In  an  action  for  being  run  over  by  a 
street-car  the  plaintiff  requested  a  charge, 
to  the  effect  that  intoxication  on  the  part 
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of  the  plaintifT  would  not  constitute  con- 
triljutory  negligence  unless  it  contributed  to 
the  injury  ;  to  which  the  court  responded, 
"That  is  so;  the  intoxication  is  of  no 
consequence,  unless  it  made  him  more  care- 
less." Held,  that  the  jury  could  not  have 
understood  by  the  use  (jf  the  word  "  more  " 
that  plaintiff  might  be  S(nnevvhat  careless 
and  still  recover,  where  they  had  already 
been  told  that  any  contributory  negligence 
would  defeat  a  recovery.  Morris  v.  K(t:;/i(/i 
Ai'c.  A'.  Co.,  52  N.  V.  S.  A'.  61,  22  A'.  1'. 
Si//>/i.  666. 

112.  What  requests  to  t'liiir}»c 
,s]iuiil(l  be  Kivcii,  B'ent-i'si'ly-— I"  'i" 
action  to  recover  for  injuries  received  by 
colliding  with  a  train,  contributory  negli- 
gence was  made  a  ground  of  defense.  The 
company  requested  a  charge  that  if  plaint  ilT 
was  guilty  of  any  fault  or  negligence  what- 
ever which  contributed  to  the  injury  he 
could  not  recover,  //c/if,  that  it  was  error 
to  refuse  this  charge  and  simply  instruct 
the  jury  that  if  plaintifT  was  guilty  of  neg- 
ligence he  could  not  recover.  />i/>/)/  v. 
DchiuHircL.  Or'  IV.  A\  Co.,  6 /fioi  {X.   ]'.) 

303- 

The  court  instructed  the  jury  that  if  they 
believed  from  the  evidence  "that  the  engi- 
neer who  was  driving  the  express  train  on 
the  morning  of  June  12,  1877,  had  an  op- 
portunity to  see  Hunting's  team  on  the 
main  track,  and  could  have  stopped  the 
train  with  safety  to  tiie  same  and  to  the 
passengers  and  railroad  empUjyes  on  the 
same  in  his  then  situation,  and  could  pru- 
dently have  avoided  collision  with  his 
team,  his  failure  so  to  stop  amounts  to  neg- 
ligence and  renders  the  defendant  liable  for 
damages;  and  such  attaches  even  though 
the  |)laintilTs  contributed  to  the  injury  by 
their  own  carelessnessor  negligence."  //,•/(/, 
that  alihougii  this  instruction  is  carelessly 
drawn,  the  principle  of  law  embodied 
therein  is  not  erroneous.  lUiiitiiii:;  v.  Cen- 
tral Pac.  R.  Co.,  6  Am.  &^  F.Ni^.  A'.  Cas.  282. 
16  Xe-i'.  277.— QlMViiNC.  Radlev  -<•■  I^ondon 
&  N.  W.  R.  Co.,  L,  R.  I  App.  Cas.  75(;; 
Brown  v,  Hannibal  &  St.  J.  R.  Co.,  50  Mo. 

465- 

///  fhar^iii!^  on  the  question  of  contrihittory 
"'.V ''<'.'■''"'"<'  ff"'  t'oio'f  »i(iy  firo/'rrh'  grant  the 
following  requests  for  inslruetions  : 

An  instruction  that  if  the  plaintifT  did 
not  exercise  ordinary  care  and  caution  she 
could  not  recover  if  the  company  was  free 
from  negligence;  but  if  she  was  negligent, 


and  the  company  was  also,  she  might  re- 
cover. Augusta  (^  S.  K.  Co.  v.  Randall,  85 
Ga.  297,   1 1  S.  /i.  Rep.  706. 

An  instruction  to  the  effect  that  the  neg- 
ligence of  plaintilT  must  have  contributed 
"directly  "  to  the  injury,  to  excuse  defend- 
ant. Locke  V.  Siou.v  City  &>  J'.  R.  Co.,  46 
/owa  \o(),  16  ylui.  /\y.  Ref>.  138. — I'oi.l.ow- 
iNc;  Gates  v.  Burlington,  C.  R.  &  M.  R.  Co., 
39  Iowa  45. — Gates  v.  Burlington,  C.  R.  &* 
M.  R.  Co.,  39  lo-va  45. —  Foi.i.owKD  in 
Locke  V.  Sioux  City  &  F.  R.  Co.,  46  Iowa 
109. 

An  instruction  that  plaintiff  may  recover 
though  they  find  that  he  was  in  some  re- 
spects negligent,  if  such  negligence  did  not 
contribute  or  tend  to  produce  the  injury. 
Hatfield  S.Chicago,  R.  I.  &>  P.  R.  Co.,  11 
Am.  &>  F.ng.  R.  Cas.  153,  61  Lr.va  434,  16 
X.  W.  Re/>.  336. — Not  following  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Plunkett,  25  Kan. 
188. 

An  instruction  that  though  the  decedent 
was  negligent  in  stepping  on  the  track,  yet 
if  after  the  occurrence  of  such  negligence 
defendant's  servants  in  charge  of  the  en- 
gine discovered,  or  could  have  discovered 
by  the  use  of  ordinary  care,  her  condition 
and  its  danger,  and  could  have  avoided  in- 
juring her  by  the  use-  of  ordinary  care  and 
failed  to  do  so,  her  negligence  was  no  de- 
fense to  the  action.  SulliTan  v.  Missouri 
Pac.  R.  Co.,  117  Mo.  214,  23  .S'.   W.  Rep.  149. 

An  instruction  that  although  a  person 
who  is  rightfully  upon  a  track  may  be  guilty 
of  cf)ntril)utory  negligence  in  failing  to  look 
out  for  the  approach  of  cars,  the  company 
is  nevertheless  liable  if  by  the  exercise  of 
orflinary  care,  after  the  discovery  by  the 
company's  servants  of  the  danger  in  which 
such  person  stood,  the  accident  could  iiave 
been  prevented,  or  if  the  company  failed  to 
discover  the  danger  through  the  negligence 
or  carelessness  of  its  employes,  when  the 
exercise  of  ordinary  care  would  have  dis- 
covered the  danger  and  avoided  the  injury. 
A'elly  V.  Union  R.&^  T.  Co.,  35  Am.  G^  Kng, 
R.  Cas.  396,  95  Mo.  279,  14  West.  Rep.  721, 
8  N,   W.  Rep.  420. 

An  instruction  that  in  considcing  the 
question  of  reasonable  care  and  prudence 
on  the  part  of  the  plaintiff  they  had  a 
right  to  take  into  consideration,  together 
with  the  other  facts  of  the  rase,  the  known 
and  ordinary  disposition  of  men  to  guard 
themselves  against  danger.  Solen  v.  Vir- 
ginia &*  T,  R.  Co.,  13  A'tT.  106. 
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113. niid  -wliat  requests  should 

be  refused. — Where  contributory  negli- 
gence is  not  presented  by  the  pleadings,  in- 
structions concerning  it  are  properly  re- 
fused. Taylor  v.  Missouri  Pac.  R.  Co.,  26 
A/o.  App.  336. 

Unless  a  conclusive  inference  of  such 
negligence  arises  from  the  plaintiff's  testi- 
mony. Kcitcl  V.  St.  Louis  C.  &'  IV.  A'.  Co., 
28  A/0.  App.  657. 

It  is  not  error  for  the  trial  judge  to  refuse 
to  charge  that  certain  acts  or  omissions  of 
the  plaintilf  amount  to  contributory  negli- 
gence, when  the  evidence  in  regard  to  them 
is  conflicting.  Scott  \.  Wilmitigton  &^  W. 
R.  Co.,  96  A'.  Car.  42S,  2  i\  E.  Rep.  151. 

Where  ordinary  care  is  the  degree  of 
diligence  involved  in  the  issue,  and  con- 
tributory negligence  is  set  up  as  a  defense, 
it  is  error  to  charge  that  if  the  plaintilT,  by 
his  own  fault,  has  conlril)uted  to  his  injury 
the  defendant  must  then  show  that  he  was 
without  fault  himself ;  and  that  no  man  can 
be  .shown  without  fault  unless  he  has  done 
all  in  his  power  to  avoid  the  injury.  Pcn- 
lih-ion  St.  R.  Co.  v.  Sta/tnumii,  22  Oliio  St.  i. 
— yuoTiNC,  Cleveland,  C.  &  C.  K.  Co.  v. 
TeTry,  8  Ohio  St.  570.  Rkvikwinc  Ker- 
whacker  v.  Cleveland,  C.  &  C.  R.  Co.,  3 
Ohio  St.  195. 

It  is  error  for  the  trial  court  to  instruct 
the  jury,  upon  the  (juestion  of  the  contribu- 
tory negligence  of  the  injured  ()erson,  that 
"if  any  reasonable  mind  can  come  to  ''. 
dilTerent  conclusion  than  that  the  ijlaintiti 
was  guilty  of  negligence,  if  there  is  any 
doubt  u|)on  the  subject,  or  a  reasonable 
mind  can  form  au  opposite  opinion,  instead 
of  thll^  he  was  guilty  of  negligence,  then  it 
would  be  for  them  to  deliberate  upon  the 
testimony,  and  ascertain  if,  from  all  of  it, 
they  can  come  to  the  conclusion  that  the 
plaintilT  was  not  guilty  of  contrii>utory  neg- 
liu;i'nc(',  and  hence  ought  to  recover." 
Mviiniiii^-  v.  Di'lioit,  L.  Sr^  A'.  A'.  Co.,  (17 
J/V.7/.  677,  12  IW'st.  AV/i.  427,  35  A^.  ]V.R,p. 
.Si  I. 

The  court  instriicied  the  jury  that  though 
the  decedent  was  guilty  of  negliijence  in 
stepping  on  the  track,  and  the  defendant's 
servants  in  charge  of  the  engine,  after  see- 
ing her  danger,  roidd  not  have  avoided  in- 
juring her,  yet  if  their  inability  to  avoid 
such  injury  after  discovering  her  danger 
was  caused  by  tlieir  running  at  an  illegal 
rate  of  speed,  and  that  if  the  engine  had 
been  running  at  a  legal  rate  of  speed  de- 


fendant's servants  could  have  avoided  in- 
juring her  by  the  use  of  ordinary  care,  then 
the  negligence  of  the  deceased  was  no  de- 
fense. Held,  erroneous.  Sullivan  v.  MiS' 
soitri  Pac.  R.  Co.,  117  Afo.  214,  23  5.  W. 
Rep.  149. 

As  bearing  on  the  question  of  contributory 
negligence,  the  following  requests  for  instruc- 
tions should  be  refused  : 

An  instruction  to  find  for  the  defendant 
if  it  appears  that  plaintiff  did  not  exercise 
ordinary  care  "  at  the  time  of  the  accident 
and  prior  thereto,"  as  the  defendant  was 
only  required  to  show  a  want  of  care  at  the 
time  of  the  injury.  Chicago  &*  E.  I.  R.  Co, 
V.  O'Connor,  13  ///.  App.  62. 

An  instruction  not  based  upon  a  theory 
deducible  from  the  facts  in  evidence.  Price 
V.  St.  Louis,  A'.  C.  &•  A'.  R.  Co.,  3  Am.  &> 
JCng.  R.  Cas.  365,  72  Alo.  414.— Followed 
IN  Abbot  7).  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.,  20  Am.  &  Eng.  R.  Cas.  103,  83  Mo.  271. 

An  instruction  which  tells  the  jury  that, 
before  plaintiff  can  recover,  they  must  be- 
lieve that  he  "  did  not  in  any  manner  con- 
tribute directly  "  to  the  injury  complained 
of.     Sehuerntan  v.  A/issouri  R.  Co.,   3  Afa. 

App.  5f'5- 

An  instruction  that  the  instincts  of  self- 
preservation  were  not  proper  to  be  consid- 
ered in  determining  whether  or  not  plain- 
tilT was  guilty  of  contributory  negligence. 
Slaughter  v.  Aletropolitan  St.  R.  Co.,  58  Am, 
&^  I'.ng.R.  Cas,  604,  116  Alo.  269,  23  i'.  W. 
Rep.  760.  Davis  v.  Kansas  City  Belt  R,  Co,, 
46  .1/,'.  App.  180. 

An  instruction  that  "tlie  law  presumes 
that  he  exercised  ordinary  care,''  where  the 
evidence  tends  to  show  contributory  negli- 
gence. Rapp  V.  St.  foseph  (S~»  /.  A'.  Co., 
\o6  Alo.  423,  17  .S".  jr.  A'ep.  4S7.— FoLLow- 
INC,  Moberly  v.  Kansas  City,  St.  J.  &  C.  H. 
R.  Co.,  98  Mo.  183. 

All  instruction  which  will  prechuh-  a 
plaintilT  from  recovery  for  personal  injuries 
unless  he  exercised  extraordinary  prudence 
and  foresight  to  avoid  injury,  there  being 
no  rule  of  law  which  refpiires  him  to  use 
more  than  ordinary  caution  to  shield  him- 
self from  the  consequences  of  contributory 
negligence,  /lays  v.  Craines7'ille  St.  A'.  Co., 
34  .III/.  &^  /uig.  A'.  Cas.  97,  70  7'e.\:  602,  8  S, 
//'.  A',/.  491.' 

An  instruction  that  if  plaintilT  contributed 
to  the  injury  his  right  to  recover  is  not 
alTected  tiierehy,  unless  he  was  in  fiuilt  in 
St)  contributing  to  the  injury.     Richmond  &» 
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D.  li.  Co.  V.  Vt-amans,  86  Va.  86o.  1 2  S.  E. 
Rep.  946. — Approving  Dun  v.  Seaboard  & 
R.  R.  Co.,  78  Va.  645. 

An  instruction  that  a  person  who  volun- 
tarily places  himself  in  a  dangerous  position 
and  thereby  contributes  to  an  injury  cannot 
recover,  unless  it  is  qualified  so  as  to  em- 
brace the  element  of  common  prudence. 
Lawson  v.  Chicago,  St.  P.,  M.  <S~»  O.  R.  Co., 
21  Am.  &•  Eng.  R.  Cas.  249,  64  Wis.  447,  24 
N.  IV.  Rep.  618,  54  Am.  Rep.  634. 

An  instruction  that  facts  contained  in 
certain  hypothetical  statements  prepared 
by  defendant's  counsel,  and  supposed  to 
conform  to  the  proofs,  would  show  such 
contributory  negligence.  Veerhusen  v.  Chi- 
cago &^  N.  W.  R.  Co.,  53  W 7^.689.  II  N. 
W.  Rep.  433. 

1 14.  General  and  spccifie  iiistriic- 
tioiis. — Where  the  vital  and  controlling 
issue  submitted  to  a  jury  is  whether  the 
plaintiff  at  the  time  of  receiving  an  injury 
was  in  the  exercise  of  ordinary  care,  or 
whether  he  was  guilty  of  such  contributory 
neglijjfcnce  as  to  bar  his  right  of  recovery, 
in  a  close  case  upon  such  issue  it  is  of  great 
importance  that  the  jury  should  be  accu- 
rately instructed.  Toledo,  St.  L.  &^  K.  C. 
R.  Co.  v.  Cline,  45  Am.  &>  Eiig.  R.  Cas.  1 50, 
135  ///.  41,  25  N.  E.  Rep.  846;  reversing  31 
///.  App.  563. 

An  instruction  which  leaves  the  question 
of  contributory  negligence  to  the  jury  with- 
out any  guidance  or  giving  them  any  rule 
for  determining  when  a  plaintiff's  negli- 
gence is  to  be  regarded  as  contributory, 
should  not  be  granted.  Harmo^i  v.  Wash- 
ington .3^  G.  R.  Co.,  7  Mackey  {I).  C)  255. 

I  15.  AsHiiMiliHj  i'uets  iu>t  in  evi- 
dence urging  that  any  contribu- 
tory rx  ■.  4i'  .,  .  >..\  itiff  at  the  lime  of 
the  .  i.'  iLV-oi..  '  ,  ■.:vent  a  recovery,  the 
court  rtid  .  :^:  i-r.'  h\  ".'c-ing  to  charge  that 
if  plamii..  ."-  -on  opportunity  or 
means  oi  knowuig  ,1  .  rtain  defect  as  de- 
fendant had,  hilt  overlooked  it,  this  was 
nojiligonce  which  would  prevent  a  recovery. 
And  especially  was  this  not  error  where 
there  was  no  evidence  that  plaintiff  was 
familiar  with  the  car  or  had  ever  before 
coiqjled  it.  Wedgwood  v.  Chicago  &^  X. 
W.  R.  Co.,  44  Wis.  44,  19  //;//,  AV.  Rep.  393. 
110.  Mislendiiif<r  inNtruetions— (1) 
Whixt  are. — Negligence  on  the  part  of  the 
plaintiff  himself,  to  be  available  as  a  defense 
to  an  action,  "must  have  roiitribntcd  proxi- 
mately to  the  injury  ;  "  "contributed  in  any 


way  to  the  happening  of  the  injury"  is  not 
an  accurate  expression,  and  is  probably  mis- 
leading in  an  instruction.  Thompson  v. 
Duncan,  76  Ala.  334. 

Upon  the  trial  of  a  suit  for  personal  in- 
juries it  was  error  to  charge  as  follows :  "  If 
by  the  exercise  of  ordinary  care  and  dili- 
gence the  plaintifl  could  have  avoided  the 
consequences  to  herself  of  the  defendant's 
negligence,  she  cannot  recover;  but  if  both 
parties  were  at  fault  and  the  alleged  injury 
was  the  result  of  the  fault  of  both,  then, 
notwithstanding  the  plaintiff's  negligence, 
she  would  be  entitled  to  recover ;  but  the 
amount  of  the  recovery  would  be  abated  in 
proportion  to  the  amount  of  the  default  on 
her  part."  The  error  consisted  in  stating, 
in  immediate  connection  with  each  other 
and  without  proper  explanation,  two  dis- 
tinct rules  of  law,  and  thus  qualifying  the 
former  by  the  latter,  which  is  not  the  pur- 
pose of  the  statute.  Amcricus,  P.  &^  L.  R. 
Co.  V.  Luckie,  87  Ga.  6,  13  .S".  E.  Rep.  105. 

Where  there  is  no  evidence,  in  an  action 
for  damages  resulting  from  the  alleged  neg- 
ligence of  the  defendant,  tending  to  show, 
that  the  injuries  were  caused  by  such  gross 
negligence  on  the  part  of  tiie  defendant  or 
his  servants  as  to  imply  wanton  or  wilful 
injury,  an  instruction  that  if  the  jury  be- 
lieve from  the  evidence  that  the  accident  in 
question  was  attributable  to  the  want  of 
ordinary  care  on  the  part  of  the  plaintiff  he 
cannot  recover,  unless  the  jury  further  be- 
lieve from  the  evidence  that  the  defendiint 
was  guilty  of  such  gross  negligence  as  im- 
plies wilful  injury,  is  misleading.  K'ansas 
Pac.  R.  Co.  V.  /'cavey,  1 1  .,'////.  &*  Eng.  R. 
Cas.  260,  29  A'an.  169,  44  Am.  Rep.  630. 

It  is  misleading  to  instruct  the  jury  that 
the  negligence  of  plaintiff's  intestate,  to 
prevent  a  recovery,  must  have  directly  c<.'i- 
tributcd  to  the  injury,  where  the  facts  show 
that  if  there  was  such  negligence  it  was  at 
the  very  time  of  the  accident,  and  tiiercforc 
its  influence  was  direct.  Button  v.  Hudson 
River  R.  Co.,  18  A'.  )'.  248— APi'KoviNd 
Trow  V.  Vermont  C.  R.  Co.,  24  Vt.  487 ; 
Hawkins  v.  Cooper,  8  C.  &  P.  473.  Ri;- 
viKWiNG  Dowell  V.  General  S.  Nav.  Co.,  5 
El.  iSr  HI.  195. 

Although  the  court  charged  the  jury  that 
the  plaintiff  cannot  recover  if  his  own  neg- 
ligence contributed  to  the  injury,  and  yet, 
in  connection  with  such  charge,  so  instructed 
the  jury  that  they  might  reasonably  believe 
that  this  rule  only  applies  when  the  defend- 
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ant  is  not  negligent,  sucli  charge  is  mislead- 
ing. Baltimore  &•  O.  R.  Co.  v.  Whittaker, 
24  Ohio  St.  642,  7  Am.  Ky.  Rep.  182. 

It  is  misleading  to  charge  that  the  jury 
must  be  "  thoroughly  satisfied  that  the  acci- 
dent did  not  occur  in  conseciuence  of  the 
carelessness  of  tlie  plaintiti,  *  *  *  because 
the  duty  of  the  plaintiff  is  not  only  to  prove 
negligence  on  the  part  of  the  defendant,  but 
also  to  prove  that  he  was  clear  of  contribu- 
tory negligence."  Bradwcll  v.  l^ittslnir^k 
&>  IV.  E.  Pass.  R.  Co.,  139  />,?.. .SV.  404,  20 
At/.  Rep.  1046.  See  also  Texas  C.  R.  Co.  v. 
Stuart,  I  Tex.  Civ.  App.  642,  20  S.  W.  Rep. 
962. 

By  the  expression  "thoroughly  satisfied," 
as  used  in  an  instruction,  the  jury  would 
doubtless  be  misled  to  understand  that 
their  belief  of  the  plaintiff's  freedom  from 
contributory  negligence  must  be  so  strong 
as  to  exclude  every  reasonable  doubt; 
whereas  the  standard  of  proof  ordinarily  is 
preponderance  of  evidence,  n(jt  such  a  de- 
gree of  proof  as  will  pnjduce  "  thorough  " 
satisfaction.  Bradiuell  v.  Pittsburgh  &*  W. 
E.  Pass.  R.  Co.,  139  Pa.  St.  404,  20  At  I.  Rep. 
1046. 

After  instructing  the  jury  as  to  the  law 
of  contributory  negligence,  the  court  added : 
"A  plaintiff  may  under  certain  circum- 
stances be  entitled  to  recover  damages  for 
an  injury  although  he  may  by  his  own  neg- 
ligence have  contributed  to  produce  it." 
Held,  erroneous  because  misleading.  Rieh- 
iiiond  &•  D.  R.  Co.  v.  Pieldeseinier,  85  Va. 
79S,  13  Va.  L.J.  646,  10  -S".  /•;.  Rep.  44. 

(2)  and  ivhat  are   itot. — The   court 

below  charged :  "If  plaintifi",  by  his  negli- 
gence, contributed  to  his  injury  to  such  an 
extent  that  but  for  it  he  would  not  have 
been  hurt,  you  will  find  for  the  defendant." 
This  was  a  proper  cliarge,  and  not  on  the 
weight  of  evidence,  nor  misleading.  Camp- 
hell  V.  MeCoy,  3  Tex.  Civ.  App.  '298,  23  .S". 
W.  Rep.  34. — FoM.owiNi;  International  & 
G.  N.  R.  Co.  V.  Oriuond,  64  Tex.  489. 

A  charge  instructing  the  jury  that  to  cs- 
tal)lisii  ilie  defense  of  contrit)utory  neg- 
ii.Ljence  "they  must  be  satisfied  from  the 
I'vidence  that  plainiilf  was  guilty  of  neg- 
ligence which  was  proximate  to  (i;/^^<'w<?«- 
tially  contributed  to  the  injury,"  is  neillier 
erroneous  nor  luisleading.  Montgomery 
lias- Light  Co.  v.  Montgomery  &^  A".  A'.  Co.. 
86  ^lla.  272,  5  So.  Rep.  735. 

A  ciuirge  tiiat  "if  plaintilT  was  injured, 
and  the  proximate  cause  of  the  injury  was 


plaintiff's  contributory  negligence,  defend- 
ant would  be  entitled  to  a  verdict,  even 
though  defendant  may  have  been  negligent 
also;  and  if  plaintilY  and  defendant  were 
equally  negligent,  plaintiff  could  not  re- 
cover,'  is  calculated  to  mislead  the  jury  as 
to  the  doctrine  of  comparative  negligence  ; 
but  this  is  sutficiently  co.rectcd  where,  in 
another  part  of  the  cliarge,  tiie  jury  are 
further  instructed  tiiat  if  they  believe  the 
defendant  guilty  of  negligence,  then  in 
order  to  find  for  plaintilT  they  must  believe 
such  negligence  to  have  been  the  proximate 
cause  of  the  injury,  without  any  contributory 
negligence  on  the  part  of  plaintifi.  O'nl/,  C. 
&*  S.  F.  R.  Co.  v.  Buford,  2  Tex.  Civ.  App. 
115,  21  S.  IV.  Rep.  272. 

117.  Aiabi(>'iioiis  or  inconsistent 
instructions.— An  instruction,  in  an  ac- 
tion against  a  horse-railway  company,  that 
although  the  jury  may  believe  that  plaintilT 
was  g.iilty  of  negligence  at  the  time  of  the 
injury,  yet  if  they  believe  that  such  neg- 
ligence did  not  contribute  to  or  cause  the 
injury,  or  if  they  find  that  defendant's  ser- 
vants were  negligent  in  the  management  of 
the  car,  or  in  the  use  of  unsuitable  horses, 
and  that  if  there  had  been  no  such  neg- 
ligence on  the  part  of  defendant  said  injury 
would  not  have  happened,  notwithstanding 
the  negligence  of  plaintilT,  they  should  lind 
for  [)laintiif,  is  erroneous,  as  being  incon- 
sistent with  itself  and  as  abolishing  the  doc- 
trine of  contributory  negligence.  Dougherty 
V.  Missouri  R.  Co.,  34  .,-//;/,  &>  J'-"^-  R- 
Cas.  488 ;  see  also  37  /Un.  &>  Eng.  R.  Cas, 
206,  97  Mo.  647,  15  West.  l\p.  23s,  8  S.  IV. 
Rep.  900,  II  5.  IV.  Rep.  251. 

Where  the  carelessness  of  the  plaintiff,  as 
well  as  that'  of  the  defendant,  operated 
directly  to  produce  the  injury  complained 
of,  the  plaintilT  has  no  right  to  recover. 
And  in  a  case  where  the  defendant  is  en- 
titled to  and  requests  a  charge  to  that 
effect,  the  refusal  or  neglect  of  the  court  to 
so  instruct  the  jury,  in  unambiguous  terms, 
is  error  for  which  a  judgment  in  favor  of 
the  i)laintilT  will  be  reversed.  Pittslntrg, 
Ft.  IV.  &^  C.  R.  Co.  V.  Kriehbaum,  24  Ohio 
St.  119,  7  Am.  Ry.  Rep.  200.— Rkvikwkd  in 
Omaha  Morse  R.  Co.  %>.  Doolittle,  7  Neb. 
48 1. 

I  18.  Invading' tlic  province  of  (lie 
jury.— PlaintilT's  own  negligerce  is  not  a 
defense  to  an  action  for  damages  unless  it 
contributed  to  his  injury;  and  a  charge 
which  assumes  that  it  did  so  contribute  is 
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an  invasion  of  the  province  of  the  jury. 
Mobile  &^  0.  R.  Co.  v.  George,  94  Ala.  199, 
\o  So.  Rep.  145. 

A  trial  court  cannot  legally  instruct  the 
jury  "that  the  plainliti  was  guilty  of  con- 
tributory negligence  in  standing  on  the 
plaiforin  of  llie  caboose,  and  that  they 
should  find  fur  the  defendant."  Whether 
his  action  in  taking  a  position  on  the  ])lat- 
forni  was  negligent  was  for  tiie  jury  under 
the  circumstances  in  evidence,  /loiiih-r  v. 
Glenn,  79  Tex.  531,  15  S.  U\  Rep.  572. 

A  refusal  to  charge  the  jury  that  certain 
acts  of  the  plaintilT,  at  tiie  time  the  accident 
occurrc<i,  constituted  negligence  and  pre- 
vented a  recovery,  was  not  error.  Herbert 
V.  Northern  Pac.  R.  Co.,  8  ^Un.  <S^  Eng.  R- 
Cos.  85,  3  7J(ii\  38,  13  .V.  Il\  Rep.  34y.  C///- 
cogo  v.  McLean,  133  ///.  148,  8  /,.  R.  A.  765, 
24  N.  K.  Rep.  527. 

There  was  no  error  in  refusing  to  charge 
that  if,  among  dilTerent  modes  of  perform- 
ing his  duty,  some  of  wliich  were  safe, 
plaintilY  chose  one  wliich  was  less  safe,  he 
took  the  risi<  of  his  choice,  and  could  not 
recover,  and  in  charging  instead  that  this 
was  a  circumstance  for  the  jury  to  consider 
with  the  other  facts  in  deciding  whether  tlie 
plaintitf  was  at  fault  or  not.  The  question 
of  fault  or  negligence  was  for  the  jury  alone, 
and  was  fairly  suhmitied  to  them.  Central 
R.  Co.  V.  Ih'  Uray,  71  Ga.  406. 

1  U).  Mod  ifyi  iiff  iiistriK-tioiis.— 
Where  a  judge  is  requested  to  charge  "  that 
if  the  jury  find  from  the  evidence  that  the 
injury  to  the  plaintilT  was  the  result  of  an 
accident,  without  fault  on  the  part  of  the 
railroad  coin[)any  or  its  servants,  then  the 
company  is  not  liable,"  it  is  error  to  add: 
"That  is,  if  there  was  no  negligence  at  all 
established  against  the  company,  it  is  not 
liable,"  for  the  jury  may  have  understood 
this  quiilification  to  mean  that  the  defend- 
ant must  be  free  fmm  all  fault,  whetlier  the 
cause  of  the  injury  or  not.  White  v.  Augusta 
&^  K.  R.  Co.,  30  So.  Car.  218,  9  5.  E.  Rep. 
96. 

It  is  error  to  modify  a  proper  instruction 
as  to  the  effect  of  plaintiff's  contributory 
negligence  upon  his  right  of  recovery,  l)y 
.nserting  in  the  following  provisory  clause 
•'unless  the  perilous  jiosition  of  ])lainti)T 
was  known  to  defendant's  employes,  and 
that  by  use  of  ordinary  care,  after  knowl- 
edge thereof,  the  accident  could  have  been 
avoided,"  the  words  "  or  by  use  of  ordinary 
diligence  could  have  been  known."    Rieh- 


mond  &•  D.  R.  Co.  v.  Ycamans,  86  Va.  860, 

1 2  S.  E.  Rep.  946. 

120.    Further   instructions. — It    is 

no  error  to  refuse  instructions  asked  by  the 
defendant  on  the  question  of  contributory 
negligence,  where  those  given  by  the  court 
of  its  own  motion  cover  every  phase  of  that 
defense.  A\ini  v.  Union  R.  &^  T.  Co.,  90 
Mo.  314.  2  ..V.    W.  Rep.  427. 

W'here  a  jury  has  been  fully  instructed  as 
to  the  effect  of  contriliutory  negligence,  it 
is  not  error  to  refuse  to  instruct  that  plain- 
tiff cannot  recover,  if  the  jury  find  that  his 
want  of  due  care  caused  the  accident  or 
contributed  thereL.\  or  that  it  could  V.z.\'g. 
been  avoided  by  the  exercise  of  due  care. 
Houston  &>  T.  C.  R,  Co.  v.  Br  in,  77  Tex.  174, 

13  .V.  ]V.  Rep.  886. 

Where  the  jury  had  been  instructed  as  to 
the  duty  of  a  plaintiff,  in  a  suit  for  damages 
for  an  injury,  to  use  reasonable  and  pioper 
care  for  her  recovery,  in  such  manner  as  to 
indicate  that  otherwise  she  could  not  re- 
cover damages  at  all,  the  defendant  cannot 
complain  of  a  refusal  of  an  instruction  that, 
if  she  did  not  use  such  care,  she  could  only 
recover  for  such  loss  of  time  and  medical 
bills  as  would  reasonably  result  under 
proper  treatment.  Alexander  v.  Richmond 
&^  D.  R.  Co.,  112  A'.  Car.  720,  16  5.  E.  Rep. 
896. 

In  an  action  against  a  railroad  for  an  in- 
jury to  a  woman,  where  the  defense  of  con- 
triljutory  negligence  is  relied  on,  it  is  not 
error  to  refuse  to  charge  tiie  jury  that  in 
determining  whether  there  was  such  con- 
tributory negligence  they  might  consider 
her  ngc,  -ex,  and  physical  condition,  where 
the  jury  nave  already  been  chargeil  that 
they  may  take  into  consideration  all  the 
circumstances  in  evidence.  Little  Roek  &^ 
Et.  S.  R.  Co.  V.  Harhey,  {Ark.)  15  S.  W. 
Rep.  456. 

Though  under  ch.  33  of  the  N.  Car. 
Acts  of  1887  a  defendant,  who  relies  on 
contributory  negligence  on  the  part  of  a 
plaintiff  must  allege  it  in  the  answer,  it  is 
not  error  to  fail  to  submit  a  special  issue 
as  to  such  contributory  negligence,  when 
there  is  an  issue  wiiether  plaintiff  sustained 
injuries  by  the  negligence  of  defendant,  un- 
der which  the  question  might  be  consid- 
ered ;  certainly  not  when  the  defendant  de- 
clined to  submit  such  issue  when  requested. 
J)e  Berry  v.  Carolina  C.  R.  Co.,  100  A'.  Car. 
310,  6  5.  E.  Rep.  723. 

When  contributory  negligence  is  pleaded 
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the  jury  can  ordinarily  be  made  to  compre- 
hend the  law  more  clearly  if  not  only  the 
issues  involving  the  question  of  negligence 
of  plaintifl  and  defendant,  respectively,  are 
submitted,  but  another  involving  the  ques- 
tion, where  it  is  raised  by  the  evidence  or 
the  discussion,  whether,  notwithstanding 
tlie  negligence  of  the  plaintiff,  the  defend- 
ant could,  by  the  exercise  of  ordinary  care, 
have  avoided  the  injury.  McAdoo  v.  Rich- 
mond Or'  D.  R.  Co.,  41  Am.  (3-»  K'l};-  R.  Cas. 
524,  105  A^.  Cur.  140,  II  S.  E.  Rep.  316. — 
Distinguished  in  Emry  v.  Raleigh  «&  G. 
R.  Co.,  109  N.  Car.  5S9. 

121.  lustructious  relating  to  the 
burden  of  proof. — An  instruction  that 
if  at  the  time  of  the  accident  plaintiff  was 
exercising  ordinary  care  for  his  safety,  and 
that  defendant  was  guilty  of  negligence  as 
charged,  and  that  this  caused  the  accident, 
then  tliey  will  find  the  defendant  guilty,  is 
not,  in  substance,  equivalent  to  an  instruc- 
tion that  the  burden  of  proof  was  upon  the 
plaintiff  to  prove  that  he  was  in  the  exer- 
cise of  ordinary  care.  North  Chicago  St.  R. 
Co.  V.  Louis,  138  ///.  9,  27  A'.  E.  Rep.  451  ; 
revirsiitg  35  ///.  App.  477. 

Instructions  so  drawn  as  to  put  upon  the 
plaintiff  the  onus  of  showing  that  he  was 
not  guilty  of  contributory  negligence  are 
properly  refused.  Siuigert  v.  Hannibal  &» 
St.  J.  R.  Co.,  9  Am.  &>  Eng.  R.  Cas.  322,  75 
J/i'.  475.  Alackey  v.  Raltimore  &>  P.  R.  Co., 
8  Mackcy  {D.  C.)  282.  MacDouga/l  v.  Cen- 
tra/ R.  Co.,  12  Aw.  &^  Eng.  R.  Cas.  143,  63 
Cat.  431. 

An  instruction  is  properly  refused  which 
liolds  that  if  the  evidence  tended  to  siiow 
that  tile  plaintiff  was  guilty  of  contributory 
negligence  the  burden  of  proof  was  on  him. 
Birmingham  Mineral  R.  Co.  v.  Wilmer, 
97  Ala.  165,  II  So.  Ref).  886. 

A  charge  which  asserts  that  "  before  the 
plaintiff  can  be  entitled  to  recover  the  jury 
must  be  satisfied  from  the  evidence:  (i) 
that  the  defendant,  his  agents,  or  servants, 
have  been  guilty  of  fault  or  negligence  ;  (2) 
that  plaintiff  has  been  thereby  injured  ;  and 
(3)  that  this  damage  has  been  without  the 
lack  of  any  reasonable  care  on  his  part," 
misplaces  the  burden  of  proof,  and  is  erro- 
neous.    Thompson  v.  Duncan,  76  Ala.  334. 

In  an  action  to  recover  for  [)erst)nal  in- 
juries received  by  being  struck  by  a  train, 
the  court  charged  that  the  pl.iintilT  must 
athrmatively  prove  tliat  she  was  m  the  ex- 
ercise of  due  care.     Held,  error,  as  the  jury 


were  by  this  instruction  given  to  under- 
stand they  must  find  for  the  defendant,  un- 
less the  plaintiff,  by  evidence  on  her  own 
part,  disproved  or  rebutted  the  presumption 
of  negligence  against  her.  Robinson  w.iVeiu 
York  C.  (S-  H.  R.  R.  Co.,  65  Barb  {A'.  V.) 
146. 

A  charge  of  the  court  to  the  effect  that 
the  burden  of  proof  was  on  the  aciendant 
to  "  satisfy  "  the  jury  of  alleged  contributory 
negligence  on  the  part  of  plaintiff — held,  not 
correct.  The  burden  of  proof  requires  no 
more  than  a  prei)onderance  of  evidence  on 
tliat  point.  Texas  C.  R.  Co.  v.  Stuart,  i 
Tex.  Civ.  App.  642,  20  .V.  JV.  Rep.  962. 

1 22. relating  to  the  defyree  of 

contributory  neffligenee. — Where  con- 
tributory negligence  is  set  up  as  a  defense, 
it  is  the  duly  of  the  court  to  instruct  the 
jury  as  to  the  degree  of  care  which  a  plain- 
tiff must  exercise,  and  then  leave  it  to  them 
to  determine  wlietlier,  under  all  the  facts 
proved,  he  was  guilty  of  contributory  neg- 
ligence. Chicago  IV.  D.  R.  Co.  v.  Klauber, 
9  ///.  App.  613. 

In  an  action  by  a  boy  about  seven  years 
old  to  recover  for  personal  injuries,  it  is 
error  to  instruct  the  jury  that  there  may  be 
a  recovery  although  plaintiff  did  not  exer- 
cise all  such  care  and  caution  for  his  own 
safety  as  might  iiavc  been  expected  under 
the  circumstances  and  from  one  of  his  age 
and  intelligence,  as  that  was  precisely  the 
careand  caution  which  were  required  of  him. 
Quincy  Horse  R.  &^  C.  Co.  v.  Cruse,  26  ///. 
^Ipp.  397.— OuuTixc;  Chicago,  H.  iS:  Q.  R. 
Co.  7>.  Lee.  68  111.  576. 

Plaintiff  is  only  required  to  exercise  or- 
dinary care  to  avoid  an  Injury,  and  an  in- 
struction to  the  jury  tliat  they  must  find 
for  the  defendant  if  they  find  plaintiff  was 
guilty  of  any  negligence  whatever  contrib- 
uting to  the  Injury  is  error  as  requiring  the 
exercise  of  extreme  care.  Strader  v.  Mari- 
etta &^  C.  R.  Co.,  2  Cin.  Super.  Ct.  268;  rc- 
versed  on  other  grounds  in  29  Ohio  St.  448. 

It  is  not  error  to  refuse  to  instruct  the  jury 
that  "it  lay  upon  plaintiff  to  show  that  he 
had  used  that  degree  of  care  and  prudence 
which  was  necessary  to  have  prevented  a 
collision  with  defendants'  cars,  and  tiiat  he 
must  show  this  affirmatively  ;"  nor  that  "  in 
a  public  street  and  not  dangerous  per  se,  if 
a  person  comes  against  an  obstruction  in 
the  daytime  and  receives  injury,  he  cannot 
recover  iigainst  a  wrong-doer,  without  show- 
ing   alfirmatively    that    he   had    used    that 
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amount  of  care  which  was  required,  under 
the  peculiar  circumstances  of  the  case,  to 
pass  by  it,  and  having  used  the  same  is 
nevertheless  damaj^cd."  Such  standards  of 
care  are  not  reasonable,  as,  under  them,  the 
occurring  of  the  accident  would  have  been 
proof  of  negligence.  Pennsylvania  R.  Co.  v. 
MtTi^^he,  46  /'(/.  St.  316. 

It  was  correct  after  charf;ingthe  jury  that 
plaintitf  could  not  recover  if  tliere  was  neg- 
ligence both  on  the  part  of  the  plaintiff  and 
of  the  railroad  company,  to  further  charge, 
"  It  is  not  the  least  degree  of  fault  on  the 
part  of  plaintiff  that  will  prevent  him  from 
a  recovery ;  but  it  must  be  such  a  degree  as 
to  amount  to  a  want  of  ordinary  or  reason- 
able care  on  his  part,  under  tlie  circum- 
stances, at  the  time  of  the  injury."  Houston 
&-  T.  C.  7\'.  Co.  V.  Gorhett,  49  Tex.  573. 

la.'J.  Directing  verdict.— It  is  error 
to  direct  a  verdict  for  the  defendant  in  a 
negligence  case  on  the  ground  of  plaintiff's 
contributory  negligence,  when,  in  order  to 
convict  plaintiff  of  such  negligence,  it  is 
necessary  to  assume  that  he  must  have 
heard  what  other  unimpeached  witnesses 
did  not  hear,  or  have  seen  what  they  did  not 
see.  Little  v.  Grand  Rapids  St.  R.  Co. ,  78 
Mich.  205,  44  A^.  W.  Rep.  137. 

It  is  not  error,  even  when  contributory 
negligence  is  pleaded,  since  the  enactment 
of  N.  Car.  Laws  1887,  ch,  33,  to  submit  only 
the  question  whether  the  injury  was  caused 
by  defendant's  negligence,  and  instruct  tlie 
jury  to  respond  in  the  negative  if  they  find 
that  the  plaintiff,  by  concurrent  carelessness, 
contributed  to  cause  the  injury.  McAdoow. 
Richmond  (S^  D.  R.  Co.,  41  Am.  <&»  /'Jn^.  R. 
Cas.  524,  105  N.  Car.  140,  11  S.  E.  Rep. 
316. 

The  court  may  properly  direct  the  jury  to 
find  a  verdict  for  the  defendant  in  the  fol- 
lo'ioing  cases  : 

Where  the  plaintiff's  evidence  shows  that 
his  own  negligence  contributed  to  the  in- 
jury. Griffin  v.  Chicago,  R.  I.  <S»-»  P.  R.  Co., 
68  lo-tva  63S,  27  N.  \V.  Rep.  792.  Rupard 
V.  Chesapeake  <S-  O.  R.  Co.,  88  Ay.  280,  1 1  S. 
U\  Rep.  70. 

Where  the  circumstances  are  not  compli- 
cated, and  the  undisputed  evidence  discloses 
conduct  whicli  would  be  condemned  as  care- 
less by  men  of  common  prudence.  Wills 
V.  l.ynn  &>  li.  R.  Co.,  2  Am.  &^  Eng.  R. 
Cas.  27,  129  Afass.  351.— Distinguished  in 
Fleck  V.  Union  R.  Co.,  16  Am.  &  Eng.  R. 
Cas.  372,  134  Mass.  480;  O'Connor  v.  Bos- 


ton &  L.  R.  Corp.,  15  Am.  &  Eng.  R.  Cas. 
362,  135  Mass.  352. 

Where,  upon  the  uncWsputed  facts,  if 
plaintiff  had  exercised  the  ordinary  caution 
which  men  of  ordinary  prudence  usually 
observe,  he  might  have  avoided  the  injury 
complained  of.  Melzer  v.  Peninsular  Car 
Co.,  76  Mich.  94,  42  A'.  \V.  Rep.  1078. 
Poauell  v.  Missouri  Pac.  R.  Co.,  8  Am.  &• 
Eng.  R.  Cas.  467,  76  Mo.  80.— Quoting 
Wilds  V.  Hudson  River  R.  Co.,  24  N.  Y. 
433. — Applied  in  Prewitt  v.  Eddy,  115  Mo. 
283.  Followed  in  Leni.\  v.  Missouri  Pac. 
R.  Co.,  76  Mo.  86.  Quoted  in  Diauhi  v. 
St.  Louis,  I.  M.  &  S,  R.  Co.,  105  Mo.  645. 

Where  contributory  negligence  is  estab- 
lished by  the  uncontroverted  facts  of  the 
case.  Missouri  Pac.  R.  Co.  v.  Moseley,  57 
Eed.  Rep.  92 1 . 

Where  it  appeared  that  the  plaintiff  vol- 
untarily placed  himself  upon  the  track  in 
front  of  an  approaching  engine.  Mills  v. 
Orange,  A.  &'  M.  R.  Co.,  2  MacArth.  {D.  C.) 

314. 

Where  the  evidence  of  contributory  neg- 
ligence is  so  conclusive  as  would  compel  the 
court  to  set  aside  a  verdict  in  plaintiff's 
favor.  Goodlett  v.  Louisville  &^  N.  R.  Co., 
33  Ant.  &>  Eng.  R.  Cas.  i,  122  U.  S.  391,  7 
Sup.  Ct.  Rep.  1254.— Followed  in  Graham 
V.  Pennsylvania  R.  Co.,  39  Fed.  Rep.  596, 12 
N.J.  L.J.  231. 

124.  Erroneous  but  Iiarinlcss  iu- 
striictioiis. — When  the  defense  of  con- 
tributory negligence  is  not  presented  by  the 
pleadings  the  defendant  cannot  complain  of 
a  charge  which  "  leaves  it  to  the  jury  to  say 
whether,  under  the  evidence  in  the  case,  the 
plaintiff  was  guilty  of  contributory  negli- 
gence." Kansas  City,  M,  <S-»  B.  R.  Co.  v. 
Crocker,  95  Ala.  412,  11  So.  Rep.  262. 

An  error  in  the  charge  upon  contributory 
negligence  by  the  plaintiff  is  not  material 
when  there  was  no  testimony  to  contribu- 
tory negligence  and  no  injury  resulted.  Pull- 
man Palace  Car  Co.  v.  Smith,  79  Tex.  468, 
145.  rr. /VVA993. 

Plaintiff  sued  for  an  injury  received  while 
riding  on  a  car  platform,  and  tiie  company 
alleged  contributory  negligence.  The  court 
charged  "that  no  fault  of  the  plaintiff  could 
excuse  the  defendants  from  liability  unless 
it  had  the  effect  to  produce  the  collision 
that  caused  the  injury."  Held,  error,  but 
not  ground  for  reversal  where  the  jury 
specially  find  that  there  was  no  contributory 
negligence.     Colegrove  v.  New  York  £-»  A^. 
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H.  R.  Co.,  20  A^.   Y.  492  ;  affirming  6  Duer 
382. 
125.  Improper  remarks  of  jiidgfc. 

— In  a  negligence  suit,  contributory  negli- 
gence was  made  a  defense.  After  instruct- 
ing tiie  jury  as  to  the  law  of  contributory 
negligence  and  submitting  the  question  to 
them,  the  court  remarked,  referring  to  the 
very  act  which  was  charged  as  contributory 
negligence,  that  he  did  not  see  how  such 
act  was  unreasonable,  or  a  thing  which  an 
ordinary  man  would  not  do.  Hfid,  error. 
Andrews  v.  Runyon,  65  Cal.  629,  4  I'ac.  Rip. 
669. 

Plaintiflf  sued  for  a  personal  injury  while 
riding  in  a  street-car  and  contributory  neg- 
ligence was  made  a  defense  on  the  ground 
that  plaintiff  stood  up.  The  court  in- 
structed the  jury,  among  other  things,  "  I 
think  I  must  charge  you  that  the  evidence 
establishes  fairly  and  affirmatively  in  favor 
of  the  plaintilT,  that  she  was  not  guilty  of 
contributory  negligence;"  but  in  passing  to 
another  point  remarked:  "If  this  be  an- 
swered in  the  affirmative,  then  you  come  to 
the  next  question."  He  had  already  told 
the  jury  that  the  question  was  one  to  be  de- 
cided by  them.  IleU,  that  the  remark  was 
a  strong  intimation  of  the  opinion  of  the 
court  on  the  question  of  contributory  negli- 
gence, but,  taken  in  connection  with  the 
other  portions  of  the  charge,  it  did  not  with- 
draw the  question  from  the  jury,  and  was 
therefore  not  reversible  error.  Griffith  v. 
Utica  &*  M,  R.  Co.,  17  N.  Y.  Sitpfi.  692  ; 
affiirmed  in  \yj  N.  Y.  566,  33  N.  E.  Rep. 
339- 


CONTROL. 

By  company,  of  work  in  hands  of  contractor, 

see  Indki'kndenp  Contractors,  11. 
Meaning  of,  in  contract,  see  Contracts,  34. 
Of     passenger    over    driver,   see     Imputkd 

Nkci.igknck,  25. 
—  railroads  by  government,  see  Govkrnment 

RAii.RnAos,     Land    Grant     Railroads; 

State  Aid;  War,  4. 


CONVERSION. 

Effect  of  stipulation  limiting  liability  where 
carrier  is  guilty  of,  sec  Uili.s  ok  Lading, 
H4(. 

Of  baggage  by  carrier,  see  Baccage,  8. 

—  bonds  into  stock,   see  Ho.nds,  8. 

—  goods,   liability  of  carrier  for,    see  Car- 

riage    OK     Mekciiandisk,      150-104, 
303-.305. 


Of  trust  property  by  trustee,  see  Trusts  and 

Trustees,  11. 
Reparable  damage  is  not,  see  Carriage  of 

Merchandise,  160. 
Right  of  transferee  of  bill  of  lading  to  sue 

for,  see  Bills  of  Lading,  1 IJ). 
What  amounts  to,  see  Trover,  etc.,  1>,  10, 

1.3. 
When  limitation  begins  to  run  in  cases  of, 

see  Li.MiTATioNs  ok  Actions,  20. 


CONVEYANCES. 
Acquirement    of  easements   by,   see    Ease> 

MEN  IS,  5. 

Acquisition  of  right  of  way  by,  see  Right  of 

Way,  L 
By  husband,  of  perpetual  easement  in  wife's 

land,  see  Husijand  and  Wife,  2. 
right    of  way  over  homestead,  see 

Homestead.  1. 

—  mortgagor,  judgment  directing,  see  Mort- 

gages, 210. 

For  depot  purposes,  see  Union  Depot  Com- 
panies, \\. 

From  owner,  taking  land  by,  see  Eminent 
Domain,  lJll-232. 

Of  land  held  adversely,  see  Adverse  Posses- 
sion, 14. 

—  rights  of  way,  upon  conditions,  see  Emi- 

nent Domain.  211-213. 

—  riparian  rights,  see  Riparian  Rights,  11, 

—  servient  estate,   effect  of  on  easement, 

see  Easements,  13. 

Power  of  corporations  to  make,  see  Corpo- 
rations, 10. 

Recitals  in,  weight  of  as  evidence,  see  Evi- 
dence, 2<>4. 

When  presumed,  see  Adverse  Possession, 
13. 

See  also  Deeds;  Fraudulent  Conveyances; 
Land  Grants;  Mortgages. 


CONVICTS. 

Employment  of,  see  Criminal  Law,  3. 


COPIES. 

Of  process,  service  by  leaving,  see  Process, 
41. 

—  public  records  as  evidence,  see  Evidence, 

^  ^  i  ■ 

—  written   instruments    as    secondary  evi- 

dence, see  EviDKNCE,  158. 


COPYRIGHT. 

1.  Wlint  is  the  subject  of.— A  com- 
pilation of  information  respecting  railroads, 
etc.,   is  a   proper  subject  of    a  copyright 
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liulliHger  V.    Mackey,    15    Blatchf.    ([/.  S.) 
550. 

2.  AVIiiit  is  not.— A  railway  ticket  is 
not  a  map,  chart,  or  musical  composition, 
nor  is  it  a  print  or  engraving,  within  the 
meaning  of  section  5  of  tiie  Con.  Stat.  C. 
ch.  81,  althougli  it  may  be  printed  or  en- 
graved, and  is  not  subject  to  copyriglit. 
Gri£in  v.  Kingston  &>  J'.  R.  Co.,  17  Ont. 
660. 


CORONERS. 

Depositions  taken  before,  as  evidence,  see 

EVIDE.NCE,  liOl. 

Evidence  of   proceedings    at    inquests,  see 
Ukatu  I!V  VVko.NciLL  A(T,  24-7,  252. 

1.  >liiris«licti«>ii— I'lsifc  of  li<»Idiii{; 
inquest.— By  an  inquisition  taken  by  a 
coroner  of  a  borough  upon  a  body  lying 
dead  there,  it  appeared  that  the  death  was 
caused  accidentally,  by  the  deceased  falling, 
in  the  county,  from  a  carriage,  and  that  he 
died  in  the  borough  ;  and  the  jury  found 
the  death  to  have  happened  accidentally, 
and  laifl  a  dcodand  on  the  carriage.  The 
court  (before  6  &  7  Vict.  c.  12)  (juashcd  the 
iiKjuisition,  as  the  coroner  of  the  borough 
ha<l  no  jurisdiction  to  inciuire,  in  the  case 
of  death  occasioned  by  accident  happening 
out  of  the  borough.  AVy.  v.  Greal  West- 
er n  A'.  Co.,  3  Q.  B.  333,  3  Raihu.  Cas.  161,  2 
G.  &^  D.  773,  6/«r.  823. 

Where  a  death  occurred  in  the  county  of 
W.  fioni  an  injury  received  in  the  county 
of  S.,  the  coroner's  inquest  was  rightly 
held  in  ilic  county  of  W.  Rt'g.  v.  Grand 
Junction  R.  Co.,  3  P.  &'  D.  57,  11  yi.  <3-  E. 
128,  ;/. 

2.  Action  a$>'Hiiist  coniitany  for  rc- 
iiioviiig'  «'or|>s«'. — A  coroner  cannot  re- 
Cf)ver  against  a  railroad  for  removing  bodies 
of  persons  killed  in  a  collision,  whereby  he 
was  prevented  from  holding  an  inquest  and 
getting  his  fees.  Fryer  v.  Central  R.  <&«»  B, 
Co.,  50  Ga.  581. 


CORPORATIONS. 

Acts  of  officers,  when  binding  on,  see  Of- 

I'lC'EKS,  4. 

—  creating,  judicial  notice  of,  see  EvinENCE, 

Agent  of,  when  agent  of  other  party  to  con- 
tract, see  Agk.ncv,  O. 

Charter  in  two  or  more  states,  see  Charters, 
12-10. 


Competency  of  members  of,  as  witnesses, 

see  Witnesses,  lO. 
Construction  of  charter  in  favor  of  public, 

see  Charteus,  i»7. 
Corporate  bonds,   assignability  of,  see  As- 

SKiNMENT,  f». 

—  character,  appearance  as  an  admission 

of,  see  AlM'EAKANCE,  O. 

—  existence,  averment  of,  see  Pi.i.adinc,  M, 
burden  of  proof  as  to,  see   Evidence, 

effect  of  acceptance  of  charter  to  prove, 

see  CiiAKTEKs,  0. 
right  to  question,  see  Estoitel,  5;  In- 

COKI'DKAIION,   EIC,    11. 

when  presumed,  see  Evidence,  124. 

—  franchises,  see  Chakieks,  Fkancmises. 

—  officers,  acts  of,  when  estop  corporation, 

see  EsTol'I'EI.,  JJ1. 

—  power,  extent  and  limits  of,  see  also  Ultra 

VlKES. 

of  cities,  generally,  see  Miinichai.  Cok- 

j'ouArioNS,  I-20. 

what  is  conferred  by  charter,  see  Char- 
ters. 51-00. 

—  property,  authority  of  president  to  sell  or 

mortgage,  see  President,  IJ,  4. 

liability  of,  to  condemnation,  sec  Emi- 
nent Domain,  101-127. 

transfer  of,  by  president  to  successor 

in  office,  sec  Pui.siDKNT,  14. 

what  may  be  taken  for  railway  pur- 
poses, see  Eminent  Domain,  VI. 

—  records,  estoppel  by,  see  Esinri'Ei.,  1 1. 
Dissolution  of,  as  ground  of  abatement,  see 

AllATEMENI',   7. 

Fiduciary  relation  between  officers  and,  see 

OlTlCERS,  ;t. 

Foreign,  when  suable  in  attachment,  see  At- 
tachmknj',  etc.,  $),  12. 

Franchise  to  be,  not  subject  to  mortgage, 
see   MoRTCAOKS,  1J5. 

How  far  consolidation  creates  new  corpora- 
tion, see  Consolidation,  eic,  2:t-25. 

deemed  citizens,  see  Cih/knsiiii',  etc., 

i-:j. 

Jurisdiction  of  federal  courts  of  actions  by 

and  against,  see  Federal  Coiris,  IS-IO. 

Lands  of,  when  subject  to  escheat,  see  Es- 

CIIKAT,    1. 

Legal  status  of  reorganized,  sec  Reorgan- 
ization, 12. 

Liability  of,  for  acts  of  receivers  while  in 
possession,  see  Receivers,  XI II. 

torts  of  agents,   see    Agency,  71- 

llO. 

president  to,  see  President,  lO. 

Notice  of  accident  to,  sec  Acciuknt  Insur- 
ance, 8. 

Power  of  attorney-general  to  proceed 
against,  see  Attorney-General,  1-5. 
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Power  of  de  facto,  to  condemn  lands,  b<'x 

E.Mi.NKNT  Domain,  7*5. 
superintendent  to    bind,  see    Suterin- 

TKNDKNT,    l-ii. 

to  contract,  see  also  Contracts,  1-(J. 

issue    debentures,   see  Debentukks, 

4-«. 
make  or  take  leases,  see  Leases,  etc., 

1 2-:t«. 

mortgage  property,  see  Moricages, 

111. 
Powers  conferred  by  charter,  see  Charters, 

r»i-<»o. 
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Right  to  inspect  books  of,  see  Stockholders, 
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I.  GENERAL  PRINCIPLES. 

1.  Status  —  How  far  deemed  per- 
sons.*— Corporations  are  "  persons  "  within 
the  nieaniiifi;  of  the  14th  aineiidineiit  to  tlie 
U.  S.  constiiution,  providing  that  no  state 
shall  deny  to  any  person  witliin  its  jurisdic- 
tion tiie  eciual  protection  of  the  law.  Santa 
Clara  County  v.  Soiitfnrn  I'ac.  K.  Co.,  24 
Am.  &^  Kn^.  K.  Cas.  523,  118  d/.  S.  394,  6 
Sup,  Ct.  Rep.  1 132. — FOLI.OWF.U  in  Minne- 
apolis &  St.  L.  R.  Co.  V.  Heckwith,  129  U. 
S.  26 ;  Charlotte,  C.  &  A.  R.  Co.  v.  Gibbes, 
142  U.  S.  3S6. 

A  comnierciai  or  other  business  corpora- 
tion is  constituted  so  as  to  do  business  in  a 
corporate  name  and  capacity,  totally  dis- 
tinct from  that  of  any  or  all  of  its  members 
considered   as   individuals.     A  corporation 

*  As  to  how  far  and  for  what  purposes  corpo- 
radons  arc  regarded  as  "  persons,"  see  note,  19 
L   R.  A.  223. 


is  a  person  ;  its  property  is  not  the  property 
of  its  stockholders,  nor  are  its  rights  their 
rights.  Forbes  v.  Memphis,  E.  P.  <5^  P.  R, 
Co.,  2  U'ooiis  ([/.  S.)  323. 

A  corporation,  except  where  it  is  other- 
wise provided  in  the  charter,  expressly  or 
by  clear  implication,  in  tiie  use  of  its  proi)- 
erty,  the  exercise  of  its  powers,  and  the 
transaction  of  its  business,  stands  u[)<)n  the 
same  footing  as  individuals,  and  is  subject 
to  the  same  control  under  the  police  powers 
of  the  state  or  a  munici|)al  corporation. 
Riiiimoitd,  F.  &=  P.  R.  Co.  v.  Richmond,  26 
Gratt.  ( /'<?.)  83.  —  Quo'riN(;  Dartmouth 
College  z/.  Woodward,  4  Wheat.  (U.  S.)  518; 
Providence  Bank  7/.  Billings,  4  Pet.  (U.  S.) 
514  ;  Richmond,  F.  &  P.  R.  Co.  v.  Louisa  R. 
Co.,  13  How.  (U.  S.)  71. 

2.  Public  and  private  corpora- 
tions.—There  arc  three  classes  of  corpo- 
rations :  public  municipal  corijorations,  the 
object  of  which  is  to  promote  the  public 
interest;  corporations  technically  private, 
but  of  a  quasi  \i\xhWc  character,  having  in 
view  some  public  enterprise  in  which  the 
public  interests  are  involved,  such  as  rail- 
road, turnpike,  and  canal  companies,  and 
corporations  strictly  private.  Miners'  Ditch 
Co.  V.  Zellerbach,  37  Cat.  543. — Quoted  in 
Leavenworth  County  Com'rs  v.  Miller,  7 
Kan.  479. 

Public  corporations  are  such  as  are  cre- 
ated for  political  purposes;  but  a  corpora- 
tion is  not  public  merely  because  its  object 
is  of  a  public  character.  Tinsman  v.  Belvi- 
dere  Dcla^uare  R.  Co.,  26  N.J.  L.  148. 

Railroad  companies  arc  quasi  public  cor- 
porations, and  the  public  have  an  interest 
in  the  location  of  their  lines  and  depots. 
Hollitday  v.  Patterson,  5  Or  eg.  177,  18  Am. 
Ry.  Rep.  260.— QuoTlNc;  Marsh  ta  Fairbury, 
P.  eS:  N.  W.  R.  Co.,  64  111.  414;  Walther  v. 
Warner,  25  Mo.  281  ;  Pacific  R.  Co.  v.  Seely, 
45  Mo.  212. 

A  railroad  company,  though  it  derives  its 
power  from  the  state,  docs  not  act  in  behalf 
of  the  state,  01  as  its  instrument  or  agent, 
but  under  a  special  grant  acquired  for  a 
valuable  consideration,  for  the  promotion 
of  its  own  direct  and  private  advantage. 
Bradley  v.  Ne^o  York  &-  N.  H.  R.  Co.,  21 
Conn.  294 

3.  Joint-stock  coiiipanics.  — Where 
the  essential  franchises  of  a  corporation 
are  conferred  upon  a  joint-stock  company, 
ft  Is  none  the  less  a  corporation  for  being 
called  something  else.    Fargo  v.  Louts^'ille, 
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N.  A.  &^  C.  R.  Co.,  lo  Biss.  (U.  S.)  273,  6 
Fed.  Kep.  787. 

In  Iowa  a  railroad  corporation  is  a  vol- 
untary association,  self-organized  under  a 
general  incorporation  act,  and  is  invested 
with  the  privileges  and  franchises  which  be- 
long to  other  joint-stock  companies.  State 
ex  rel.  v.  County  of  Wapello,  1 3  Iowa  38S. 

II.  CORPORATE  POWERS. 

4.  In  general.* — Cor|)orate  powers  are 
only  such  as  are  not  possessed  in  common 
with  individuals  and  partnerships  or  nat- 
ural persons.  Southern  Pac.  R.  Co.  v.  Or  ton, 
32  J-\il.  Kef).  457- 

The  ordinary  incidents  to  a  corpo.iition 
are  to  have  perpetual  succession  and  the 
power  of  electing  (jr  otherwise  providing  for 
members  in  the  place  of  those  removed  by 
death  or  otherwise;  to  sue  and  be  sued  ;  to 
grant  and  receive  and  to  purchase  and  hold 
lands  ami  chattels  by  its  corporate  name; 
to  have  a  common  seal;  to  make  by-laws 
forihe  government  of  the  corporation  ;  and 
sometimes  the  power  of  amotion  or  removal 
of  members.  Southern  Pac.  P.  Co.  v.  Orton, 
32  Fed.  Pep.  457. 

A  corporation  created  by  statute  pos- 
sesses no  rights  and  can  exercise  no  powers 
which  are  not  expressly  given  or  to  be 
necessarily  implied.  Stockton  \.  Central  P. 
Co.,  51  Am.  &'Eng.P.  Cas.  i,  50  N.J.  Kq.  52, 
2\Atl.  Rep.  964. — Following  and  quot- 
ing National  Trust  Co.  v.  Miller,  33  N.  J, 
Eq.  162. 

In  tlu  absence  of  statutory  authority  a 
railroad  corporation  cam.  >'.  by  contract, 
bind  itself  to  a  particular  mode  of  propel- 
ling power,  regardless  of  the  interests  of  the 
people,  which  may  require  it  to  adopt  a  dif- 
ferent t)ne.  People  v.  Lona;  Island  P.  Co., 
60  How.  Pr.  {N.  1'.)  395,  9  Abb.  N.  Cas. 
181. 

A  corporation  cannot  engage  in  any  sepa- 
rate, distinct  business  not  authorized  by  its 
charter,  as  a  means  of  raising  funds  to  ac- 
complish the  object  authorized  by  its  char- 
ter. Cliirk  V.  I'tirrinji^lon,  1 1  Wis.  306. — 
l-Oi.LowKi)  IN  Waldo  7A  Chiciigo,  St.  P.  ct 
F.  du  L.  R.  Co.,  14  Wis.  575  ;  Lyon  7>. 
Ewmgs,  17  Wis.  61;  Andrews  7'.  Hart,  17 
Wis.  297;  Blunt  V.  Walker,  11  Wis.  334. 


*  PowiTF  possessed  by  corponuion,  see  note, 
2  Am.  &  liNo.  R.  Cas.  327. 

Corporate  powers  liniiieil  to  those  conferred 
by  statutu  or  charter,  see  note,  5  L,  R.  A,  726. 


A  railway  company  cannot,  against  the 
will  of  any  dissentient  minority,  undertake 
a  business  foreign  to  its  original  object. 
Lyde  V.  Eastern  Bengal  P.  Co.,  36  Beav.  10. 

The  legislature  may  give  additional  powers 
from  time  to  time  to  corporations;  and  acts 
of  the  corporation  in  pursuance  of  such 
authority  are  binding,  unless  they  conflict 
with  vested  rights  or  impair  the  obligation 
of  contracts.  Gtfford  v.  Ne7u  Jersey  P.  <S-> 
T.  Co.,  \o  N   T.  Eq.  171. 

When  the  legislature  confers  upon  a  cor- 
poratiiMi  acidiiion.'i.l  beneficial  powers,  with- 
out prescribing  any  mode  for  their  accept- 
ance, the  exercise  of  such  powers  is  sufficient 
evidence  of  their  acceptance.  And  this 
rule  obtains  when  the  powers  are  conferred 
by  a  general  law,  which  is  declared  applica- 
ble to  any  one  of  a  class  of  corporations  that 
may  accept  its  provisions.  Goodin  v.  Evans, 
18  Ohio  St.  150. 

Persons  dealing  with  corporations  must 
take  notice  of  what  is  contained  in  the  law 
of  their  organization ;  and  they  must  be 
presumed  to  be  informed  as  to  the  restric- 
tions annexed  to  the  grant  of  power  by  the 
law  by  which  the  corporation  is  authorized 
to  act.  Sitliman  v.  Fredericksburg,  O.  &^  C. 
P.  Co.,  27  Cratt.  (Frt.)  119,  17  Am.  Py.  Pep. 
157.— Reviewing  Clark  v.  Des  Moines,  19 
Iowa  .,■09. 

So  long  as  a  government  does  not  cause 
the  charter  of  a  corporation  to  be  revoked, 
courts  must  treat  it  as  competent  to  con- 
tract with  third  parties.  Southern  Pac. 
Co.  V.  United  States,  28  Ct.  of  CI.  77. 

5.  Iiii]>Iietl  or  incidental  powers.— 
Corporations  organized  under  the  general 
law  are  vested  with  the  powers  conferred  by 
the  general  act  and  those  contemplated  by 
the  certificate,  and  such  incidental  powers 
with  respect  of  the  general  and  special 
powers  as  are  necessary,  in  the  sense  of 
convenient,  reasonable,  and  proper.  Filer- 
man  v.  Chicago  J.  P.  &^  U.  S.  V.  Co.,  49 
N.J.  Eq.  217,  23  Atl.  Pep.  287. 

While  railroad  corporations  will  be  re- 
strained strictly  to  their  charter  powers,  iiiid 
all  their  acts  done  outside  such  powers  are 
void,  yet  they  may  adopt  any  of  the  usual 
and  necessary  meiins  to  accomplish  the  pur- 
poses for  which  they  are  chartered  ;  and  in 
the  choice  of  the  means  adapted  to  such 
purposes  they  will  not  be  restricted  with 
narrow  and  illiberal  rigor.  Clark  v.  Far- 
rington,  1 1   Wis.  306. 

In  executing  the  powers  conferred  upon 
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it  a  corporation  may  adopt  any  proper  and 
convenient  means  tending  directly  to  their 
accomplishment  and  not  amounting  to  the 
transaction  of  a  separate,  unauthorized  busi- 
ness. Clark  V.  Farrington,  ii  Wis.  306. 
Coe  V.  Columbus,  P.  &>  1.  A'.  Co.,  10  Ohio  St. 

Where  a  corporation  does  not  go  beyond 
the  pcjwers  granted,  it  possesses,  in  the 
exeicise  of  means  to  execute  them,  the 
powers  of  an  individual.  Clark  v.  barring- 
ton,  1 1   Wis.  306. 

Tlie  right  to  execute  a  bond  in  a  judicial 
proceeding  is  one  of  the  incidental  powers 
of  all  cor[)orations  that  can  sue  and  be  sued. 
0('.V///f  v.  Hammock,  59  .Ua.  448. 

Although  the  chaitcr  of  a  corporation 
may  not,  in  terms,  autliorize  the  company 
to  incur  expense  on  account  of  injury  re- 
ceived by  its  employes,  yet  it  may,  in  ex- 
ercising its  franchises,  incur  such  liabil- 
ity. Toledo,  W.&^  IV.  K.  Co.v.  A'cilr/gucs, 
47  ///.  188. 

A  corporation  having  power  to  buy  and 
sell  real  estate  and  personal  property  for 
the  purpose  of  "sustaining  and  carrying  on 
an  institution  of  learning,  and  not  other- 
wise," has  the  power  to  donate  money  to 
aid  in  the  construction  of  a  railroad,  where 
it  appears  that  the  railroad,  when  con- 
structed, will  be  a  benefit  to  the  association. 
Louisville  &~'  jV.  A'.  Co.  v.  Literary  Soc.  of 
St   Rose,  (Ay.)  15  5.  /r.  AV/.  1065. 

A  company  having  a  general  railway 
franchise  may  h^an  its  surplus  funds  and 
recover  the  same  by  the  proper  action. 
North  Carolina  R.  Co.  v.  M'wre,  70  A'.  Car.  6. 

VViiere  a  company  is  empowered  by  its 
charter  to  locate  and  construct  a  railroad, 
open  books  of  subscription,  etc,  this  im- 
pliedly C(3iifers  liie  pcjwer  to  make  all  con- 
tracts and  agreements  which  the  execution 
and  management  of  its  works  and  its  con- 
venience and  interests  in  the  construction 
of  the  road  may  p  ,uire,  so  far  as  such  con- 
tracts are  not  forbidden  by  any  restrictive 
clause.  Western  Bank  v.  Talhnan,  17  W's. 
530. — F()Li,(jWLNc;  Clark  v.  Farringt,)n,  ii 
Wis.  306;  niunt  V.  Walker,  11  Wis.  334. 

In  such  a  case  the  company  might  take  a 
bond  for  the  payment  of  stock  subscriptions 
in  instalments  falling  due  at  specified 
periods,  and  a  mortgage  on  land  to  secure 
such  bond.  Western  Hank  v.  Talhnan,  17 
Wis,  530. 

A  charter  provision  authorizing  the 
directors  to  require  payment  on  subscrip- 


tions at  such  times,  and  in  snch  proportion, 
not  exceeding  25  per  cent,  at  any  one  in- 
stalment, and  under  such  conditions  as 
they  shall  deem  fit,  does  not,  by  implica- 
tion, prohibit  the  company  from  taking 
such  bond  and  mortgage.  Western  Bank 
V.  Tallman,  17  Wis.  530. 

A  railway  company  has  power  to  employ 
policemen  to  protect  its  property.  Ed- 
■uards  V.  Midland  R.  Co.,  i  Am.  &>  I'lng.  R. 
Cas.  S7UL.  R.  6  Q.  B.  D.  287,  50  L.  J.  Q.  B. 
D.  28 1,  43  L.  T.  694,  29  W.  R.  609. 

The  defendant  railway  company,  having  a 
branch  terminating  at  Milford  Haven,  had 
authority  to  enter  into  a  contract  with  a 
person  whereby  he  undertook  to  provide  a 
suitable  steam-vessel  to  run  between  that 
place  and  Dublin  and  Cork,  for  the  con- 
veyance of  passengers  and  goods  in  con- 
nection with  the  railway.  South  Wales  R. 
Co.  V.  Redmond,  10  C.  B.  N.  S.  675,  9  //'.  R. 
S06,  4  Z.  r.  619. 

A  corporation,  chartered  to  construct  and 
operate  a  railroad  between  two  given  points 
and  to  organize  and  carry  on  a  banking 
business,  has  no  implied  authority  to  enter 
into  a  partnership  with  a  private  individual 
to  purcliase  and  run  a  steamboat  on  a  river 
foririing  no  part  of  its  route.  Central  R.  &^ 
B.  Co.  V.  Smith,  25  Am.  &'  Eng.  R.  Cas.  25, 
"jG  Ala.  572,  52  Am.  Rep.  353.— FoLi.owiNU 
Gunn  V.  Central  K.  &  13.  Co.,  74  Ga.  509. 

Corporate  power  to  build  and  operate  a 
railroad  does  not  include  incidental  author- 
ity to  assume  a  share  of  all  tiie  accidental 
losses  occurring  in  the  through  business  of 
a  connectii'g  road.  State  v.  Concord  R.  Co., 
62  a:  If.  375. 

(J.  I'owt'i"  to  |»as.s  by-hiws. — A  joint- 
stock  corporation  has  power  by  by-law  to 
declare  that  no  jierson,  who  is  attorney 
against  it  in  a  suit,  shall  be  eligible  as  a 
director.  Cross  v.  West  Virginia  C.  &'  P. 
R.  Co.,  37   W.   I'a.  342,  16  S.  /•;.  Refi.  587. 

An  incorporated  company  lias  not  the 
power  to  create  a  by-law,  subjecting  to  for- 
feiture shares  owned  by  iiulividuals  in  the 
stock  of  the  company,  for  tlic  non-payment 
of  instalments  due  upon  such  shares,  un- 
less the  power  to  pass  such  by-law  is  ex- 
pressly granted  by  the  chart',>r  of  the  com- 
pany. /;/;■(•  Long  Island  R.  Co.,  19  Wend. 
(N.  V.)  37.~R|-.viKWi;i)  in  Kennebec  &  P. 
R.  Co.  V.  Kendall,  31  Me.  470. 

7.  IN»\v«'r  to  borrow  iiioiu'.v«  —  The 
power  to  borrow  money  is  implied  in 
tlie  creation   of  all   business  corporations. 
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Branch  v.  Atlantic  &>  G.  K.   Co.,  3  Woods 
(^.  6'.)48i. 

A  company  authorized  to  borrow  money 
on  interest,  and  f^ive  bonds  or  notes  there- 
for, payable  at  such  times  and  places  as 
may  be  a,L;ieed  upon,  is  aiitlujrized  to  con- 
tract to  pay  interest  semiannually.  Coe  v. 
(Jolunilnis,  J',  CI:-'  I.  A'.  Co.,  10  Ohio  St.  yjz. 

Where  the  power  of  a  railway  company 
to  borrow  money  cannot  be  exercised  wiih- 
out  the  sanction  of  the  vote  of  the  stock- 
JKjlders,  a  bank  in  advancing  mcjney  must 
ascertain  for  itself,  at  iti;,  )\vn  risk,  whether 
tlie  loan  lias  been  authorized  l)y  the  share- 
holders. Commercial  Hank  v.  Great  West- 
ern A'.  Co.,  13  L.  T.  105,  3  Moore  P.  C.  C.iY. 
S.  295. 

A  charter  em[)owering  a  railroad  company 
to  };rant  such  evidences  of  debt  incurred  as 
inij,du  by  the  by-laws  be  directed,  to  such 
an  amount  its  might  be  deemed  necessary 
for  transacting  the  company's  business,  does 
not  authorize  the  company  to  issue  notes 
iov  general  circulation,  or  otherwise  to  ex- 
eri'ise  banking  powers.  People  ex  rel.  v. 
A'iTer  Juiisin  it^  L.  E.  K.  Co.,  12  Mich.  3S9. 

K.  Poworto  a<M|uii'c  siii<lli<»l(l  land. 
— .A  railroad  cf)r|)orati<in  cannot,  without  an 
e.xpiess  grant  of  power,  acc|uirc  or  recover 
an  interest  in  lands,  unless  necessary  or 
proper  for  its  corporate  purpose.  Georgia 
Pac.  R.  Co.  V.  Gaines,  44  Am.  &•  Eng.  K. 
Cas.  I,  88  Ala.  2,77,  7  So.  Pep.  t,?<2.-  Vox.- 
l.dWlN't;  Georgia  Pac.  R.  Co.  v.  Wilks,  86 
Ala.  478. —  Wilks  V.  Geortria  Pac.  P.  Co.,  79 
Ala.  180.— Following  Waddill  v.  Alabama 
&  T.  R.  R.  Co.,  35  Ala.  323.— nW</^  v. 
Chicago,  St.  P.  &^  E.  dit  L.  R.  Co.,  14  Wis. 

575. 
Where  the  corporation  is  not  authorized 

to  accpnre  title  to  lands,  the  fact  that  lands 
weie  conveyed  to  the  defendants  for  the 
benefit  of  the  corporation,  and  that  the 
failure  of  the  court  to  direct  a  conveyance 
to  the  corporation  will  leave  the  defendants 
in  the  possession  of  property  fraudulently 
acipdred  for  which  they  gave  no  consider- 
ation, confers  upon  the  corporation  no 
cause  of  action.  Case  v.  Kelly,  43  Am.  &* 
Eng.  R.  Cas.  i,  133  ^^.  .S".  21,  10  Si/p.  Ct. 
Rep.  216  ;  affirming  13  Am.  <S^  Kng.  R.  Cas, 
70.  Earmers'  E.  &•  T.  Co.  v.  Green  Pay  &* 
M.  R.  Co.,  1 1  Hiss.  ( U.  S.)  334,  1 2  Eeii.  Rep, 

773- 

Under  the  provisions  of  tlic  Alabama  act 
approved  December  29,  1868  (Sess,  Acts 
186S-9,  p.  462),  a    railroad  company  had 


power  and  capacity  to  acquire,  by  gift  or 
purchase,  "any  lands  in  the  vicinity  of  said 
road,  or  through  which  the  same  may  pass, 
so  far  as  may  be  deemed  convenient  or 
necessary  by  said  company,  to  secure  the 
right  of  way,  or  such  as  may  be  granted  to 
aid  in  the  construction  of  said  road;"  and 
this  right  having  been  acquired  while  said 
statute  was  in  force,  it  is  not  taken  away  (-r 
affected  by  the  subsequent  repeal  or  modi- 
fication of  the  law.  Georgia  J'ac.  R.  Co.  v. 
Wills,  38  Am.  ^^  Eug.  R.  Cas.  665,  86  Ala. 
478,  6  So.  Rep.  34.— FoLLuWKl)  IN  Georgia 
Pac.  R.  Co.  V.  Gaines,  44  Am.  &  Eng.  K. 
Cas.  I,  88  Ala.  377,  7  So.  Rep.  382. 

The  power  of  a  corporation  to  hold  real 
estate  can  only  be  questioned  by  the  gov- 
ernment from  which  it  derives  its  corporate 
powers.  Chicago,  B.  &"  Q.  R.  Co.  v.  Lcmis, 
53  Iowa  1 01,  4  N.  W.  Rep.  S42. 

The  charter  of  the  Pacific  R.  Co.  gave  it 
no  power  to  acquire  land  for  purposes  of 
speculation,  or  for  the  purpose  of  becoming 
a  great  landed  proprietor.  The  corporation 
could  purchase  and  hold  land  oidy  for 
the  purposes  authorized  by  its  charter. 
Pacijic  R.  Co.  v.  Seely,  45  Mo.  212. — Di.s- 
TiNdUiSHEl)  IN  Land  v.  ColTman,  50  Mo. 
z.^'^.  —  Land  \.  Coffnian,  ^o  Mo.  243,  3  ../w. 
Ry.  Rep.  I. — Following  Chambers  v.  St. 
Louis,  29  Mo.  576. 

A  railroad  company  may  tcijve  by  volun- 
tary purchase,  or,  being  the  owner  of,  may 
lease  to  others,  lands  fur  uses  not  strictly 
within  the  purposes  of  its  incorporation, 
when  sucli  uses  contribute  to  the  business 
of  the  company  and  its  ability  to  serve  the 
public  uses  for  which  it  was  incorporated. 
Re  A'ew  Vork  C.  &-  //.  R.  R.  Co.,  28  A'.  J'. 
S.  R.  64,  8  A',  v.  Siipp.  290,  55  Hun  603,  5 
Sih.  Sup.  353;  affirmed  in  121  A".  1'.  665, 
viem, — Rkvikwino  Rensselaer  &  S.  R.  Co. 
7'.  Davis,  43  N.  Y.  137;  New  York  C.  & 
F.  R.  R.  Co.  V.  Metropolitan  Gas  Light  Co., 
63  N.  Y.  326. 

Where  the  charter  of  a  corporation  au- 
thorizes it  to  purchase  land  for  some  si)eci- 
fied  purpf)se,  in  tiie  absence  of  evidence  it 
will  be  presumed  that  any  land  purchased 
by  it  was  acquired  for  the  purpose  autiior- 
ized  by  the  charter.  Mallett  v.  Simpson,  94 
A'.  Car.  37. 

A  railroad  corporation  autliorizcd  to  buy 
land  for  the  purpose  of  procuring  stone  and 
other  material  necessary  for  tiie  construc- 
tion of  the  road  has  power  to  buy  land  (or 
the  purpose  of  getting  cross-tics  and  fire- 
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wood.      Mallett  v.   Simpson,  94   A'.    Car. 

37. 

At  common  law,  in  the  absence  of  any 
provision  in  tiie  charter,  a  corporation  has 
the  power  to  acquire  and  hold  real  estate  in 
fee.  The  statutes  of  mortmain  have  never 
been  adopted  in  North  Carolina.  Mallett  v. 
Simpson,  94  A'.  Car.  37. 

Even  if  a  corporation  is  forbidden  by  its 
charter  to  iiold  or  lake  a  title  to  real  estate, 
a  conveyance  of  land  to  it  is  not  void.  It  is 
valid  until  vacated  by  a  direct  proceeding 
by  the  sovereign,  instituted  for  that  pur- 
pose.    Mallett  V.  Simpson,  94  A'.  Car.  yj. 

The  mortmain  restrictions  upon  the  ac- 
quisition of  real  estate  by  mortmain  corpo- 
rations were  caused  by  the  acquired  prop- 
erty thereby  becoming  inalienable,  not  by 
the  existence  of  the  corporations  being  per- 
petual or  continuous.  A'ier:;i'07i>sA'i  v. 
Grand  Trunk  A'.  Co.,  8  Z(W.  Can.  3. 

Modern  civil  corporations,  established  for 
commercial  and  trading  purposes,  as  joint- 
stock  or  incorporated  banking,  manufac- 
turing, railway  companies,  etc.,  cannot  be 
included  in  such  class,  nor  do  mortmain  re- 
strictions apply  to  them.  Kiersko^vski  v. 
Grand  Trunk  A'.  Co.,  8  Loii>.  Can.  3.  Kicrz- 
koxuski  V.  La  Conipagnic,  etc.,  10  Loio. 
Can.  47. 

O.  Power  to  nlioiintc  fraiiL*lii.sc>s 
and  proiHM'ty,  {yoiicrally.* — .A  railroad 
corporation  may  sell  or  mortgage  personal 
property;  and  the  corporation's  right  vol- 
untarily to  alienate  property,  and  the  cred- 
itor's power  to  subject  it  to  the  payment  of 
corporate  debts,  stand  upon  the  same  foot- 
ing. Louisville,  A'.  A.  &^  C.  R.  Co.w  Honey, 
39  Am.  &*  Kng.  K.  Cas.  168,  117  Ind.  501, 
20  .r.  E.  A'ep.  432.  3  /^.  ^>'.  ^/-  435- 

A  railroad  corporation  may  sell  and  con- 
,  absolutely  or  conditionally,  all  projierty 
V  ,  'cli  it  is  authorized  to  iiold,  or  which  is 
essential  to  carrying  on  its  business.  The 
power  of  chancery  to  put  the  assignees  or 
mortgagees  in  possession  of  the  property 
and  business  of  the  corporation  would  leave 
little  to  be  decided  as  between  private 
parties.  McAllister  v.  Plant,  54  Miss.  106, 
17  /Int.  /\y.  Rep.  389, 

A   railroad  corporation,   having  charter 

*  Power  of  riiilroad  companies  to  transfer 
franchises  and  property,  see  note,  75  Am.  Dkc. 
54S. 

Authority  of  company  to  subscribe  funds  to 
public  object,  see  note,  30  Am.  &  Enu,  R.  Cas. 
531. 

3  D.  R.  D.— ai. 


power  to  make  any  contracts  conducive  to 
tlie  interest  of  the  company,  may  assign  its 
stock  subscriptions,  unless  expressly  re- 
stricted therefrom.  Dinunie  v.  Hooiier,  12 
Wis.  174. — Followed  in  Downiez'.  White, 
12  Wis.  176;  Racine  County  Bank  7/.  Ayres, 
12  Wis.  512. 

Under  the  laws  of  Nebraska  a  corporation 
organized  for  the  purpose  of  building  a 
railroad  has  no  power  to  sell  or  dispose  of 
its  property  or  franchises  until  its  road  has 
been  constructed.  Clarke  v.  Omaha  &^  S. 
IV.  R.  Co.,  A  A'eb.  458,  19^;//.  Ry.  Rep. 
423. 

A  corporation  created  by  statute  cannot 
lease  or  dispose  of  any  franchise  needful  in 
the  performance  of  its  obligations  to  the 
state,  without  legislative  consent.  Stockton 
v.  Central  R.  Co.,  51  Am.  &^  Eng.  R.  Cas.  i, 
50  A'./.  Eq.  52,  24  All.  Rep.  964. — FOLLOW- 
iNi;  AND  yuoTiNG  Black  v.  Delaware  &  R. 
Canal  Co.,  24  N.  1.  Eq.  465.  Quoting 
Stewart  v.  Lehigh  Valley  R.  Co.,  38  N.  J. 
L.  513. — American  Union  Tel.  Co.  v.  Union 
Pac.  R.  Co.,  I  McCrary  {U.  S.)  188.  — Fol- 
lowing Thomas  v.  West  Jersey  R.  Co.,  loi 
U.  S.  71. 

10.  Power  to  aliei.atc  or  convey 
lands.— Unless  forbidden  by  its  charier,  a 
railwfciy  company  may,  in  connection  with 
the  owner  of  the  fee,  dedicate  for  a  public 
highway  lands  taken  by  it  under  its  char- 
ter. (Ellsworth  and  Sanford.  JJ.,  dissent- 
ing.)    Green  v.  Ca-naan,  29  Conn.  157. 

A  charter  power  to  mortgiige  lands,  etc., 
for  the  means  to  construct  and  operate  a 
road  docs  not  include  the  power  to  sell  and 
assign  the  lands,  Soutliern  Pac.  R.  Co.  v. 
Esqiiihel,  36  Am.  Sr'  Kng.  R.  Cas.  410,  4  N. 
Me.v.  337,  20  J\<c.  Rep.  109. 

Under  Laws  N.  Y.  1850,  cli.  140,  p.  211,  g 
28,  subd,  3  ;  p.  235,  ^  49,  a  railroaii  company 
may  have  a  fee  simply  for  the  purpose  of 
alienation,  though  only  a  determinable  fee 
for  the  purpose  of  enjoyment.  Buffalo  Pipe 
Line  Co.  v.  Xc7v  York,  L.  E.  ^  IV.  R.  Co., 
\oAI>l>.  X.  Cas.  (A'.   J^)  107. 

The  conveyance  by  a  railway  company  to 
anotiier  railway  company  of  lands  acquired 
for  the  [Hirpose  of  the  undertaking,  under 
an  arrangement  by  which  such  lands  arc  to 
be  held  and  \ised  for  the  purposes  of  both 
companies,  is  ultra  7'ircs  and  will  be  set 
aside.  /M>l>s  v.  Midland  R.  Co.,  L.  R.  20 
C/i.  y;.  418,  51  /,.  /.  C/i.  A  320,  46  L.  T. 
270.  30  IF.  R.  516. 

A  railway  company  cannot  alienate   for 
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any  purpose  not  included  in  its  act  any  por- 
tion of  its  land  which  is  not  "  superfluous 
land  "or  not  land  taken  for  extraordinary 
purposes,  within  section  45  of  the  Railways 
Clauses  Act  1845.  Mulliner  v.  Midland  R. 
Co.,  L.  R.  w  Ch.  D.  611,  48  L.  J.  Ch.  D. 
258,  40  L.  T.  121,  27  W.  R.  330.— Distin- 
guished IN  Ware  v.  London,  B.  &  S.  C.  R. 
Co.,  52  L.  J.  Ch.  198,  47  L.  T.  541,  3'  W.  R. 
22%.— Pratt  V.  Grand  Trunk  R.  Co.,  8  Ont. 
499. 

1 1.  P()Wor  to  inortgaae  or  pledjfc 
IH'operty.  —  Power  to  sell  securities  for 
the  payment  of  debts  includes  the  power  to 
niort^arre  such  securities  for  that  purpose. 
Leo  V.  Union  Pac.  R.  Co.,  17  Fed.  Rep.  273. 
— Follow Ki)  in  Farmers'  L.  &  T.  Co.  v. 
Toledo  &  S.  H.  R.  Co.,  54  Fed.  Rep.  759,  4 
C.  C.  A.  561. 

Under  a  charter  power  to  build  and  main- 
tain a  railway,  and  also  *'  to  make  such 
covenants,  contracts,  and  agreements  with 
any  person,  *  *  *  as  the  execution  and  man- 
agement of  the  work  and  the  convenience 
and  interest  of  the  company  "  may  require, 
the  company  may  sell  a  note  and  mortgage 
executed  to  it,  or  pledge  them  as  security 
for  its  bonds.  Uncas  Nat.  Bank  v.  Rith,  23 
Wis.  339. 

12.  Power  to  piirclinse  and  hold 
8took  in  other  corporntioiis.*— While 
a  railroad  corporation  may  take  the  stock 
of  another  railroad  corporation  as  secui  ity 
for  a  debt,  it  cannot  invest  its  corporate 
funds  in  the  purchase  of  such  stock.  Such 
an  investment  is  ultra  vires.  Milhank  v. 
New  York,  L.  E.  ^  IV.  R.  Co.,  64  //<w. 
Pr.  (A^  F.)  20.— D1.STINGUISHED  IN  Re 
Rochester,  H.  &  L.  R.  Co..  9  N.  Y.  S.  R. 
560,  44  Hun  625. 

While  holding  such  stock  it  may  receive 
dividends  upon  it,  but  it  has  no  right  to 
vote  on  the  stock,  and  may  be  enjoined  at 
the  instance  of  stockholders  of  the  com- 
pany whose  stock  is  so  held,  from  voting  it. 
Milhank  v.  New  York,  L.  K.  &"  W.  R.  Co., 
64  Him.  Pr.  (N.  Y.)  20.  Central  R.  Co.  v. 
Colli\vi,\oGa.  582.     (Warner,  J.,  dissenting.) 

A  stjuutc  forl)idding  one  corporation  to 
subscribe  for  or  purchase  stock  or  securities 
of  another  corporation,  except  in  payment 
of  a  bona-fide  debt,  does  not  apply  to  a  case 
where  one  corporation,   wiiich   made    ad- 


*Corpuratlun  cannot  putchuse  shares  in  other 
corporations,  see  notu,  cj  L.  R.  A.  (150. 

Corporation  cannot  (leal  in  stoik  of  another 
corporation,  sec  note,  7  L.  R.  A.  605, 


vances  to  another  on  the  security  of  its 
mortgage  bonds,  which  it  is  unable  to  re- 
deem, makes  further  advances  secured  by 
its  bonds  and  stock.  Taylor  County  v.  Bal- 
timore &>  O.  R.  O.,  35  Fed.  Rep.  161. 

The  fact  that  a  railway  charter  granted 
previous  to  the  adoption  of  the  constitu- 
tion permitted  municipal  corporations  to 
buy  its  stock,  does  not  authorize  a  compet- 
ing corporation  to  acquire  such  stock  after 
the  adoption  of  the  constitution.  Clarke 
V.  Central  R.  &>  B.  Co.,  52  Am.  &■>  Eng.  R. 
Ci!S.  115,  50  Fed.  Rep.  338. 

A  railroad  company  which  has  acquired  a 
majority  of  the  stock  of  another  railroad 
company  will  not  be  allowed,  in  the  ab- 
sence of  express  statutory  authority,  to  vote 
such  stock,  either  by  itself  or  by  other  per- 
sons acting  in  its  interest,  in  the  election  of 
ofTicers  or  in  matters  pertaining  to  the  man- 
agement and  control  of  the  latter  company ; 
at  least  where  the  two  roads  are  rivals  hav- 
ing substantially  the  same  field  of  opera- 
tion, where  a  conflict  of  interest  may  arise 
in  the  matter  of  expenditure,  or  in  the  divi- 
sion of  patronage  or  of  earnings,  or  where 
the  profits  of  one  company  may  be  en- 
hanced by  a  diminution  of  those  of  the 
other.  Memphis  6-  C  R.  Co.  v.  Woods,  44 
Am.  &^  Eng.  R.  Cas.  257,  88  Ala.  630,  7  So. 
Rep.  108.— Reviewing  Central  R.  Co.  v. 
Collins,  40  Ga.  582;  Milbank?'.  New  York, 
L.  E.  &  W.  R.  Co.,  64  How.  Pr.  (N.  Y.)  20. 
—  Clarke  v.  Central  R.  &'  B.  Co.,  52  Am.  &^ 
Eng.  R.  Cas.  115,  50  Fed.  Rep.  338. 

A  railroad  company  in  Kansas  has  the 
lawful  right  to  purchase  and  hold  stock  of 
a  connecting  road.  Atchison,  T.  ^S^•  S.  F. 
R.  Co,  V.  Cochran,  41  Am.  &^  Eng,  R.  Cas. 
48,  43  A'an.  225,  7  /..  R.  A.  414,  23  Pac.  Rep. 
151. 

Although  a  railway  company  is  not  au- 
thorized to  hold  stock  in  another  company, 
yet  if  it  holds  such  stock  by  means  of  a 
trustee  who  becomes  bankrupt,  the  shares 
do  not  pass  to  the  assignee.  Great  Eastern 
R.  Co.  V.  Turner,  42  /,.  /.  Ch.  83,  L.  R.  8 
Ch.  149,  27  L.  T.  697,  21   W.  R.  163. 

l.'J.  Power  to  purelinse  its  own 
Htoek. — A  railroad  has  power  to  contract 
for  and  purchase  shares  of  the  stock  of  its 
own  company.  Chicago,  P.  dr'  S.  ff.  R, 
Co.  V.  Marseilles,  84  III.  643.— Reviewing 
Taylor  v.  Miami  Exporting  Co.,  6  Ohio 
176  ;  City  Bank  t'.  Bruce,  17  N.  Y.  507  ;  Will- 
iams 7/.  Savage  Mfg.  Co.,  3  Md,  Ch.  452  ; 
State  7',  Smith,  48  Vt.  a66. 
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A  railrray  company  may,  for  legitimate 
purposes,  purciiase  shares  of  stock  which  it 
has  issued  to  individuals  or  municipal  cor- 
porations, and  such  sale  is  a  sufficient  con- 
sideration to  support  an  agreement  to  pay 
money.  Chicago,  P.  &•  S.  W.  R.  Co.  v. 
Marseilles,  84  ///.  145,  16  Am.  Ry.  Rep.  442. 

III.  CORPORATE  LIABILITIES. 

14.  For  torts,  generally.* — The  lia- 
bilities uf  railroad  companies  for  torts  are  to 
be  determined  upon  tlie  same  principles  as 
these  of  private  persons.  Stiicke  v.  Mil- 
icaukce  &^  M.  R.  Co.,  9  Wis.  202. 

li>.  Injuries  to  or  tresiiasses  011 
land. — Legal  possession  by  a  railroad  com- 
pany of  the  right  of  way  over  land  and 
authority  to  construct  and  operate  its  rail- 
road thereon  do  not  aulliorize  or  sanction 
a  direct  intrusion  and  trespass  upon  adja- 
cent private  property.  Georgetoxvn,  B.  tS" 
L,  R.  Co.  V.  Eitgles,  30  Am.  &>  Eng.  R,  Cas. 
228,  9  Colo.  544,  13  J'ac.  Rep.  6y6. 

The  immunity  from  liability  for  a  private 
injury,  of  a  corporation  exercising  a  power 
or  privilege  conferred  by  law  for  the  public 
benelit,  where  the  damage  sustained  is 
the  result  of  the  proper  exercise  of  the 
power  or  privilege,  does  not  extend  to  acts 
which  are  ulha  vires,  or  to  those  which  are 
equivalent  to  a  confiscation  or  condemna- 
tion of  properly  rights,  unless  provision  is 
made  for  due  compensation.  Hudson  Riv- 
er Tel.  Co.  v.  Watervliet  T.  &*  R.  Co.,  135 
N.  Y.  393,  32  A'.  E.  Rep.  148,  48  N.  Y.  S. 
R.  417;  reversini;  61  Hun  140,  39  TV.  Y.  S. 
R.  952,  966,  15  X.  Y.  Siipp.  752. 

let.  Transfer  of  roatl  or  franchise 
no  shield  from  liability.— Without  due 
statutory  authority  a  railroad  company  can- 
not transfer  the  right  to  operate  its  road  so 
as  to  absolve  itself  from  its  duties  to  the 
public  or  its  liability  for  the  torts  of  the 
company  \)y  whom  the  road  is  operated. 
J£,ts/  Line  &•  R.  R.  R.  Co.  v.  Rusliing,  34 
Am.  &»  Eng.  R  Cas.  367,  69  Te.x.  306,  6  .S". 
IV.  Rep.  834.— Follow I'.i)  in  East  Line  & 
R.  R.  R.  Co.  V.  State,  40  Am.  &  Eng.  R. 
Cas.  574,  75  Tex.  434. 

By  executing  a  deed  conveying  its  road, 
franchises,  etc.,  to  trustees  selected  by  itself, 
a  railroad  company  cannot  evade  its  legal 


*  Liability  of  corporations  for  torts,  see  note, 
13  Am.  Dfc.  506. 

Liability  of  corporations  for  injuries  occurritiK 
while  en^uKed  in  enterprises  in  excess  of  char- 
ter powers,  see  note,  53  Am.  Rki'.  358. 


liabilities  for  injuries  subsequently  done  to 
persons  and  property  by  the  negligent  op- 
eration of  its  road.  Acker  v.  Alexandria 
&"  F.  R.  Co.,  84  Va.  648,  5  S.  E.  Rep.  688.— 
Following  Naglee  j/.  Alexandria  &  F.  R. 
Co.,  83  Va.  707. 

Though  an  individual  cannot  question 
the  power  of  a  corporation  to  acquire  prop- 
erty, yet,  wlien  his  person  or  property  is 
injured  by  its  failure  to  perform  a  duty  to 
the  public,  he  may  enforce  his  remedy 
against  it  and  its  projierty,  although  it  may 
have  attempted  to  divest  itself  of  its  cor- 
porate existence,  iis  franchise,  or  its  prop- 
erty. Russell  v.  Texas  iS>»  P.  R.  Co.,  68  Tex. 
646,  5  S.  IV.  Rep.  686. 

IV.  SUITS  BT  AND  AGAINST  CORPORATIONS. 

17.  Power  to  sue  and  he  sued. — 

The  president  and  directors  of  a  corpora- 
tion, having  the  power  to  institute  an  ac- 
tion, have  the  power  to  dismiss  it.  S/iaw- 
han  V.  Zinn,  79  Ky.  300. 

Where,  in  the  settlement  of  a  controversy 
between  individual  directors  and  third  per- 
sons, the  corporation  is  made  to  pay  dam- 
ages occasioned  by  the  fraudulent  acts  of 
the  directors,  the  person  receiving  the 
money,  with  knowledge  of  the  facts,  is  lia- 
ble to  the  corporation  for  the  same.  Erie 
R.  Co.  V.  Vandcrbilt,  5  Hun  {N.  1'.)  123. 

Such  person  cannot  defeat  an  action 
brought  against  him  by  the  corporation  for 
the  recovery  of  the  money  so  received  by 
him  on  tiie  ground  that  no  privity  or  relation 
existed  between  himself  and  the  corporation. 
Erie  R.Co.  v.  VanderlnVt,  5  Hun  (A'.  Y.)  123. 

18. of  de  faetoeorporation.— 

A  de  facto  corporation  that,  by  regularity 
of  proceeding,  might  be  one  de  jure,  can 
sue  and  be  sued  ;  and  a  party  who  contracts 
with  such  corporation  while  it  is  acting 
under  its  r/c/arA' organization  is  estopped, 
in  a  suit  on  such  contract,  from  denying 
such  organization  at  tie  date  of  tlie  con- 
tract; but  if  an  organization  is  completed 
when  there  is  no  law,  or  an  unconstitutional 
law,  authorizing  such  organization  as  a  cor- 
poration, the  doctrine  of  estoppel  does  not 
apply.  Heaston  v.  Cincinnati  &•  E.  IV.  R. 
Co.,  16  /nd.  275. 

10.  Partie.H.— A  corporation  being  a 
defendant  to  a  suit  in  equity  which  seeks 
to  have  it  declared  null,  the  holders  of 
stock  in  it  are  not  proper  parties  to  defend 
the  suit.     IVasAinjf/on,  A.  &•  G.  R.  Co,  v. 
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Alexandrii  6-  IV.  R.  Co.,   19  Gratt.  (Va.) 
592. 

In  such  a  case  the  holders  of  the  stock, 
claiming  tiiat  if  the  corporation  is  annulled 
they  have  equitable  interests  in  the  prop- 
erty, may  be  admitted  as  parties  defend- 
ants to  protect  their  interests.  IVas/n'ngton, 
A.  ^^  G.  Ji.  Co.  V.  Alexandria  &*  IV.  A'. 
Co.,  19  Gratt.  (Va.)  592. 

20.  Pleading;  siiid  ftroof  of  incor- 
poration.— A  domestic  corporati.  )n  ci- 
ated  by  a  private  act  of  the  legislature, 
order  to  maintain  a  suit  as  plaintiff,  m'  l 
aver  and  prove  that  it  is  a  body  corporate, 
duly  constituted  by  competent  authori.y. 
A  petition  wanting  the  averment  that  sucli 
plaintiffs  are  a  corporation  is  insufficient. 
Holloway  v.  Memphis,  E.  P.  &*  P.  K.  Co., 
23  Tex.  465. — Following  Bank  v.  Simon- 
ton,  2  Tex.  531. 

The  general  rule  is,  that  in  all  collateral 
proceedings  at  the  suit  of  an  alleged  corpo- 
ration the  introduction  of  the  charter  of 
the  company,  and  proof  that  the  company 
is  exercising  the  franchises  granted,  afford 
sufficient  evidence  of  the  corporate  exist- 
ence of  the  company.  In  sucli  case  it  is 
not  required  to  show  that  tiie  company  is  a 
corporation  de facto.  Peoria  «5^  P.  U.  R. 
Co.  V.  Peoria  iS-*  P.  R.  Co.,  10  //;//.  &^  Eng. 
R.  Cas.  129,  105  ///.  no.— Followed  in 
Chicago  &  N.  W.  R.  Co.  v.  Chicago  &  E. 
R.  Co.,  25  Am.  &  Eng.  R.  Cas.  158,  112  111. 
589. 

A  proceeding  for  the  condemnation  of 
right  of  way  is  a  collateral  proceeding,  so  far 
as  concerns  the  corporate  existence  of  the 
company  seeking  the  condemnation.  Pe- 
oria &*  P.  U.  R.  Co.  V.  Peoria  &-  F.  R.  Co., 
10  Am.  &*  Eng.  R.  Cas.  129,  105  ///.  110. — 
OvKRKULiNO  Allman  v.  Havana,  R.  &  E. 
R.  Co.,  88  111.  521. 


COBRECTION. 

Of  deeds,  see  Dkkds,  i»2. 

—  mistakes  in  equity,  see  Equity,  16. 

—  verdicts,  see  Tkial,  1!>5,  200. 

See  also  Amendment. 


CORROBORATION. 
Of  witness,  see  Witnesses,  42,  43. 


CORRUPTION. 

Of  arbiti'ators,  impeachment  of  awards  for, 
see  Akuitkation  and  Award,  32. 


CO-SERVANTS. 

Competency  of,  when  for  the  jury,  :.ee  Death, 
ETC.  303. 

Time  io  sue  for  damages  caused  by  negli- 
gence of,  see  LiMi  rATioNs  of  Actions,  OlJ. 
See  Fellow-servants. 


COSTS. 

Allowance  in  addition  to,  see  also  Eminent 

Domain,  772. 
Li     titutionality    of  laws  giving  attorney 

■  ees,  see  Animals,  Injuries  to,  t>. 
Effect  of  tender  or    offer    of  judgment    on 

right  to,  see  Eminent  Domain,  771. 
^rantir"  •  ''ange  of  venue  on  payment  of, 

see   Ti-.i  \i,,  1'*. 
In  acttoiia  fxjt  ioss  of  or  damage  to  goods 

carried,  see  Carriage  of  Merchandise, 
77«. 
to  collect  charges,  see  Charges,  1 13. 

—  condemnation   proceedings,   see   Eminent 

Domain,  708-785. 

—  elevated    railway    cases,    see    Elevated 

Railways,  1U0-108. 

—  expropriation    proceedings  under  Cana- 

dian statutes,  see  Eminent  Domain, 
1220-1230. 

—  proceedings    for    compulsory    purchase, 

under  English  statutes,  see  Eminent  Do- 
main, 1143-1149. 

to  dissolve  corporation,  see  Dissolu- 
tion, ETC.,  24. 

obtain  right  to  cross  another  road, 

see  Crossing  of  Railroads,  51. 

under  the  English  Railway  and  Canal 

Traffic  Act,  see  Carriage  of  Merchan- 
dise, 532. 

—  railway  foreclosures,  see  Mortgages, 282. 

—  suits  for  value  of  lost  baggage,  see  Hag- 

gage,  127. 

to  restrain  discrimination,  see  Discrim- 
ination, 33. 

Mandamus  to  compel  allowance  of,  see  Emi- 
nent Domain,  770. 

Of  arbitrations,  see  Arbitration  and  Award, 
10. 

—  criminal  prosecution  for  causing  death, 

see  Death,  etc.,  451. 

—  detention  and  disinfection  of  immigrants, 

see  Quarantine,  3. 
On  abandonment,  or  discontinuance  of  con- 
demnation   proceedings,    see     Eminent 
Domain,  «71>. 

—  appeals  in  condemnation  proceedings,  see 

Eminent  Domain,  774,  776. 

I.  GENERAL  PRIN0IPIE8 33; 

II.  PARTICULAB    ACTIONS     AND     FRO- 
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I.  OENEBAL  FBINCIPLE8. 

1.  Riglit  to  costs  as  dependent 
upon  amount  recovered. — Where  the 
action  in  the  United  States  circuit  court 
was  for  the  unlawful  expulsion  from  de- 
fendant's railroad  cars  of  the  plaintiff  and 
her  two  children  as  passengers,  the  nature 
of  the  case  is  quite  conclusive  of  the  plain- 
tiff's fair  and  reasonable  expectation  of  re- 
covering more  than  the  limit  fixed  by 
U.  S.  Rev.  St.  §  968,  to  entitle  her  to  re- 
cover costs;  but  under  the  statute  her 
motion  to  be  allowed  costs  must  be  over- 
ruled, but  the  defendant's  motion  to  compel 
her  to  pay  its  costs  will  also  be  overruled. 
Gibson  v.   Memphis  &^  C.  Ji.    Co.,  31  Fad. 

Rep.  553- 

Where  an  action  of  trespass  is  brought 
against  a  railroad  company  for  entering 
upon  plaintiff's  land  and  felling  his  timber, 
the  plaintiff  is,  under  the  provisions  of  § 
398,  2  Rev.  St.  Ind.  1876,  p.  195,  entitled  to 
his  costs  where  he  recovers  damages  to  the 
extent  of  five  dollars.  Baltimore,  O.  &>  C. 
Ji.  Co.  V.  Crissnian,  1 1  Am,  <&*  Eit^.  R.  Cas. 
410,  83  Ittti.  167. 

Where  an  action  is  brought  against  a 
railroad  company  for  failure  to  construct  a 
drain  and  crossing,  in  compliance  with  the 
covenants  of  an  indenture  by  which  plaintiff 
has  granted  to  the  company  a  right  of  way 
over  his  farm,  in  consequence  of  which 
failure  plaintiff  has  suffered  damage,  the 
said  plaintiff  is  not,  under  the  provisions  of 
^  397,  2  Rev.  St.  Ind.  1876,  p.  194,  entitled 
to  his  costs  unless  he  recovers  damages  to 
the  extent  of  fifty  dollars.  Baltimore,  O. 
«S'-»  C.  R.  Co.  v.  Crissmati,  1 1  Am.  &•  Eug. 
R.  Cas.  410,  83  Ind.  167. 

Where  the  pleadings,  in  trespass  for  entry 
and  deposit  of  rubbisli  on  lands,  fairly  raise 
the  question  of  plaintiff's  title  and  posses- 
sion, and  he  recovers  less  than  $50,  a  certi- 
ficate that  the  question  of  title  arose  on 
the  pleadings  is  not  necessary  to  entitle 
plaintiff  to  costs.  Kelly  v.  AWf  York  &* 
M.  B.  R.  Co.,  81  N.  y,  233;  affirming  19 
Hun  363.— Rkviewed  in  Bruen  v.  Manhat- 
tan R.  Co.,  20  Civ.  Pro.  (N.  Y.)  127. 

An  action  for  damages  resulting  from 
the  obstruction  by  a  railroad  of  the  ap- 
proach to  plaintiff's  upland  from  the  river, 
and  for  Injunction,  where  no  invasion  of 
possession  or  injury  to  the  freehold  is  al- 
leged, mvolves  no  question  of  title  to  real 
estate,  and    plaintiffs,  on   recovering  nom- 


inal damages,  are  not  entitled  to  costs. 
Rumsey  v.  New  York  &*  N.  E.  R.  Co.,  50 
N.  Y.  S.  R.  253, 66  Nun  631, 21  A^.  Y.  Supp. 

193- 

In  an  action  brought  to  recover  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff through  the  negligence  of  a  street  rail- 
way, where  the  plaintiff  recovers  less  than 
$50,  he  is  not  entitled  to  costs,  but  they 
should  be  taxed  in  favor  of  the  defendant. 
Kaliski  v.  Pel/iam  Park  R.  Co. ,  20  Civ.  Pro. 
(A'.  K.)  315,  15  A^.   Y.  Supp.  519. 

Where  a  railway  company  has  so  acted  as 
to  render  it  necessary  and  proper  for  any 
person  to  come  to  the  court  for  redress  un- 
der the  Railway  and  Canal  Traffic  Act,  the 
court  will,  as  a  general  rule,  make  the  rule 
absolute,  with  costs.  Baxendale  v.  London 
<S^'  S.  IV.  R.  Co.,  12  C.  B.  N.  S.  758,  I  Ry.  &• 
C.  T.  Cas.  231. 

An  attorney-at-law  employed  by  a  rail- 
road on  a  salary,  but  with  the  further  agree- 
ment that  he  was  to  have  such  costs  an 
could  be  taxed  against  opposing  litigants,  is 
entitled  to  such  costs.  Harvey  v.  Canadian 
Pac.  R.  Co.,  3  Man.  43. 

Plaintiff  sued  three  railroad  companies 
jointly  for  injury  to  his  property  by  laying 
their  tracks  in  a  city  street,  and  recovered 
in  the  aggregate  more  than  $500,  but  under 
the  state  practice  the  verdicts  and  judg- 
ments were  separated,  thus  reducing  the 
recovery  against  each  to  less  than  $500. 
Held,  that  the  plaintiff  was,  nevertheless, 
entitled  to  costs,  and  that  the  prohibitions  of 
U.  S.  Rev.  St.  §  968,  did  not  apply.  John- 
son V.  Mississippi  dr'  T.  R.  Co.,  31  Fed.  Rep. 

55'- 

2.  Kffect  of  oft'er  to  allow  judg- 
nicnt. — The  defendant,  in  an  action  to  re- 
cover damages  for  obstructing  an  alleged 
natural  watercourse,  filed  in  the  case  with 
the  clerk  of  the  district  court  an  offer,  in 
writing,  to  confess  judgment  for  $213.01, 
and  for  costs  of  suit  up  to  that  date,  and 
immediately  thereafter  presented  the  offer 
to  the  plaintiff's  attorneys,  who,  in  writing 
and  for  the  plaintiff,  declined  the  offer; 
and  afterward,  on  the  trial,  which  was  more 
than  five  days  after  the  offer  was  presented 
to  the  plaintiff's  attorneys,  the  plaintiff  re- 
covered a  judgment  for  only  $180  and 
costs.  Held,  that  all  costs  accruing  after 
the  offer  was  presented  to  the  plaintifT's  at- 
torneys should  be  assessed  and  taxed  against 
the  plaintiff.  Wichita  &*  IV.  R.  Co.  v. 
Beebe,  38  Kan.  427,  17  Pac.  Rep.  154. 
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3.  Payment  of  costs  of  former  suit. 

— Notwithstanding  new  circumstances  have 
arisen,  and  the  proceeding  not  being  the 
same  as  the  first  proceeding,  nor  grounded 
upon  exactly  the  same  facts,  and  not- 
withstanding that  the  Midland  railway  com- 
pany is  now  joined  as  the  plaintiffs,  the  at- 
tempt to  proceed  in  this  action  without 
first  paying  the  costs  of  the  former  action 
is  vexatious  and  the  order  asked  for  must 
be  made.  Grand  Junction  R.  Co.  v.  County 
of  Peterboro,  lo  Out.  Pr.  107.— roLLOWiNJ 
Cobbett  V.  Warner,  L.  R.  2  Q.  B.  108. 

4.  Allowance  in  addition  to  costs.— 
Minn.  Gen.  St.  1878,  ch.  34,  §  56,  providing 
for  an  extra  allowance  of  $10  in  justices' 
courts,  and  double  costs  in  the  district 
court,  in  case  of  recovery  for  stock  killed  by 
railroad  companies  through  a  failure  to 
fence,  is  not  unconstitutional ;  and  as  it 
applies  to  all  railroad  companies  in  the 
state,  it  is  not  open  to  the  objection  that 
it  is  unequal  or  partial  legislation.  Johnson 
V.  Chicago,  M.  &*  St.  P.  R.  Co.,  29  Minn. 
425,  13  N.  IV.  Rep.  673.— Followed  in 
Schimmele  v,  Chicago,  M.  &  St.  P.  R,  Co., 
34  Minn.  216. 

The  court  cannot  grant  an  additional  al- 
lowance on  overruling  or  sustaining  a  de- 
murrer with  leave  to  answer  over,  on  pay- 
ment of  costs.  There  can  be  only  one  such 
allowance,  and  it  is  grantable  only,  if  at  all, 
when  a  final  judgment  is  pronounced  that 
unconditionally  terminates  the  action  and 
fixes  the  right  of  the  successful  party  to  tax 
his  costs  absolutely  undi.r  the  code.  De 
Stuclde\.  Tehuante'pec R. Co.,  yiHun  {N.  Y.) 

34. 

The  question  being  whether  a  railroad 
corporation  had  or  had  not  the  right  to 
construct  its  road  on  a  certain  line,  the 
value  of  the  subject-matter  not  being 
sliown,  an  application  for  an  additional  al- 
lowance should  be  refused.  People  v.  Gen- 
esee  Valley  C.  R.  Co.,  30  Hun  (<V.  V.)  565; 
affirmed  in  95  N.  Y.  666,  WiV//.— Distin- 
guishing Peoples.  Albany  &  V.  R.  Co.,  16 
Abb.  Pr.  465.  Quoting  Ogdensburgh  & 
L.  C.  R.  Co.  V.  Vermont  &  C.  R.  Co.,  63  N. 
Y.  179. 

It  is  the  better  practice  not  to  grant  an 
additional  allowance  in  a  referred  cause,  on 
the  ground  that  the  case  was  "  difficult  and 
extraordinary,"  without  a  certificate  to  that 
effect  of  the  referee  who  tried  the  cause ; 
but  the  absence  of  such  a  certificate  is  not 
jurisdictional,  and   does  not    deprive    the 


court  of  the  power  to  consider  the  motion 
and  determine  for  itself  whether  the  case 
falls  within  the  language  of  the  code. 
Dode  V.  Manhattan  R.  Co.,  70  Nun  (N.  Y.} 

374- 

An  action  to  reform  a  contract  and,  in- 
cidentally, to  restrain  defendants  from  run- 
ni'5g  cars  on  a  portion  of  plaintiff's  tracks 
is  one  to  enforce  an  alleged  right  to  which 
no  commercial  or  money  value  can  be  at- 
tached, and  hence  does  not  afford  the  b;isis 
of  an  extra  allowance  of  costs.  Christopher 
(S-  T.  St.  R.  Co.  V.  Twenty- third  St.  R.  Co., 
48  N.  Y.  S.  R.  80s,  20  A^.  Y.  Supp.  556. 

A  railroad  company  brought  suit  to  de- 
termine the  validity  of  a  lease  of  its  road. 
Upon  demurrer  to  the  complaint  the  de- 
fendant obtained  judgment  and  was  granted 
an  e.xtra  allowance.  Held,  that  the  subject- 
matter  of  the  action  was  the  lease,  and  that 
its  value,  not  the  value  of  the  road  or  the 
rental  value  thereof,  should  have  been  taken 
as  the  basis  of  the  extra  allowance ;  and, 
there  being  no  proof  that  the  lease  was  of 
any  value,  the  allowance  made  was  unau- 
thorized. Ogdensburgh  &>  L.  C.  R.  Co.  v. 
Vermont  cS^  C.  R.  Co.,  63  A^.  K  176 ;  not  dis- 
missing appeal  from  4  Hun  712,6  T.  &*  C. 
488,  which  are  affirmed  in  16  Abb.  Pr.  N.  S. 
249.— Quoted  in  People  v.  Genesee  Val- 
ley C.  R.  Co.,  30  Hun  (N.  Y.)  565. 

A  motion  by  defendant  for  an  extra  al- 
lowance, in  an  action  brought  by  plaintiff,  a 
corporation  organized  under  the  act  provid- 
ing for  the  incorporation  of  telegraph  com- 
panies (ch.  265,  Laws  of  1848),  to  restrain 
defendant  from  operating  its  road  by  the 
single-trolley  system  upon  certain  streets  of 
the  city  of  Albany,  was  denied  upon  the 
ground  of  want  of  power,  the  reason  as- 
signed being  "  that  the  action  being  to  re- 
strain defendant  from  employing  a  particu- 
lar system  only,  and  over  a  part  only  of  its 
road,  the  franchise  was  not  involved,  and 
there  is,  therefore,  no  basis  on  which  an 
allowance  can  be  estimated."  Held,  error ; 
that  as  the  subject-matter  litigated  was  the 
right  of  defendant  to  use  the  single-trolley 
system,  if  the  right  thus  sought  to  be  en- 
joined had  a  money  value,  and  there  was 
any  evidence  to  establish  such  value,  the 
court  had  jurisdiction  to  entertain  the  mo- 
tion, and  it  was  its  duty  to  exercise  its  dis- 
cretion and  dispose  of  the  application  upon 
the  merits.  Hudson  River  Tel.  Co.  v.  Water- 
vliet  T.  &>  R.  Co.,  135  A'^.  Y.  393,  32  N.  E. 
Rep.  1 48, 48  A'.  Y,  5.  A'.  4 1 7 ;  reversing  6 1  HuH 
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140,  39  A^.  v.  S.  R.  952,  966,  15  A^.  Y.  Supp. 

752. 

N.  Y.  Code,  §  3253,  directs  the  computing 
of  the  "extra  allowance  "  on  "the  sum  re- 
covered." Where  a  verdict  is  rendered 
against  a  railroad  in  an  action  for  negli- 
gence causing  death,  interest  is  added  from 
the  time  of  the  death.  Held,  that  the 
"sum  recovered"  includes  the  interest. 
Bord  V.  New  York  C.  &>  H.  R.  R.  Co.,  14 
Add.  N.  Cas.  (N.  Y.)  496,  i  //otv.  Pr.  N.  S. 
I,  6  Civ.  Pro.  222. 

5.  Counsel  fees— Attorneys'  fees.* 
— Where  a  stockholder  files  a  bill  on  behalf 
of  iiimself  and  all  others  that  may  come  in, 
charging  that  the  corporation  has  made  an 
illegal  and  void  contract,  and  praying  an  in- 
junction and  the  appointment  of  a  receiver, 
it  is  premature  to  make  an  allowance  for 
his  attorney's  fees,  pending  an  appeal  from 
the  order  appointing  the  receiver  and  con- 
tinuing the  restraining  order;  and  where 
the  order  appointing  the  receiver  is  reversed 
and  the  property  restored  to  the  company, 
and  the  restraining  order  modified,  the 
order  allowing  such  fees  will  be  reversed. 
Jacksonville,  T.  &-  K.  IV.  R.  Co.  v.  Ameri- 
can Constr.  Co.,  57  Fed.  Rep.  66. 

The  provision  in  a  railroad  commission 
act  entitling  the  plaintiff  in  actions  against 
a  railroad  company  for  a  breach  of  its  pro- 
visions, to  recover,  in  addition  to  the  dam- 
ages therein  provided  for,  an  attorney's 
fee,  grants  no  privilege  to  such  litigants 
that  is  forbidden  by  the  constitution ;  nor 
can  it  be  regarded  as  imposing  a  penalty 
upon  the  exercise  of  the  right  of  defense. 
Burlington,  C.  R.  &•  A\  R.  Co.  v.  Dey,  45 
Ant.  &^  Eng.  R.  Cas.  391,  82  Iowa  312, 48  N. 

IV.  Rep.  98. 

Attorneys'  fees  allowed  in  an  action  to 
recover  damages  for  negligently  setting  out 
a  fire  by  the  careless  operation  of  a  railroad 
are  a  part  of  the  judgment  in  favor  of  the 
injured  party,  and  need  not  be  found  sepa- 
rately by  the  jury,  except  in  answering  a 
special  interrogatory.    Missouri  Pac.  R.  Co. 

V.  Henning,  48  Kan.  465,  29  Pac.  Rep.  597. 
In  actions  for  damages,  in  the  absence  of 

any  showing  of  fraud  or  malice,  attorneys' 
fees  cannot  be  recovered.  Eatman  v.  iS,'e%u 
Orleans  Pac.  R.  Co.,  35  La.  Ann.  1018. 


*  Recovery  of  attorneys'  fees  in  actions  aRainst 
railroads  under  various  statutes,  see  note.  49 
Am.  &  Eng,  R.  Cas.  515.    See  also  Animals, 

ETC ,  J). 


A  counsel  fee,  which  the  plaintiflE  may  be 
required  to  pay  his  counsel  in  the  cause,  is 
not  to  be  allowed  by  the  jury  in  estimating 
the  plaintiff's  damages.  Welch  v.  A'crth 
Eastern  R.  Co.,  12  Rich.  (So.  Car.)  290. 

Counsel  fees  for  legal  services  in  procur- 
ing the  dissolution  of  an  injunction  are  not 
recoverable  in  an  action  on  the  injunction 
bond.  Jones  v,  Rosedale  St.  R.  Co.,  75  Tex. 
382,  12  S.  IV.  Rep.  998.— Following  Gal- 
veston, H.  &  S.  A.  R.  Co.  7>.  Ware,  74  Tex. 
50;  Oelrichs  v.  Spain,  15  Wall.  (U.  S.)  211. 

The  coupons  of  a  railroad  company  had 
been  unpaid  for  some  years  for  want  of 
funds ;  subsequently  the  company  offered 
to  pay  a  holder  the  coupons  without  inter- 
est, and  in  a  suit  defended  on  the  ground 
that  the  coupons  had  not  been  presented 
for  payment.  Held,  that  the  act  of  May  3, 
1866,  requiring  corporations  to  pay  counsel 
fees  of  plaintiffs  in  suits  against  tnem  in 
certain  cases,  was  not  applicable  to  such 
suit.  North  Pa.  R.  Co.  v.  Adams,  54  Pa. 
St.  94. 

O.  Security  for  costs. — Filing  a  bond 
by  leave  of  court  is  a  compliance  with  the 
statute  requiring  a  bond  for  costs  in  actions 
ex  delicto.  Hobson  v.  New  Mexico  &>  A.  R. 
Co.,  (Aris.)  28  Am.  &•  Eng.  R.  Cas.  360,  11 
Pac.  Rep.  545. 

Under  N.  Y.  Code,  §  3271,  in  an  action 
by  or  against  a  personal  representative,  the 
court,  in  its  discretion,  may  order  plaintiff 
to  give  security  for  costs,  although  there  is 
no  evidence  of  bad  faith  or  mismanagement, 
and  aside  from  the  question  of  personal 
liability  for  costs.  Tolman  v.  Syracuse,  B, 
&•  N.  Y.  R.  Co.,  92  N.  Y.  353  ;  reversing  29 
Hun  143. — Overruling  Darby  v.  Condit, 
I  Duer  (N.  Y.)  599. 

Waiting  two  years,  and  until  after  three 
trials  before  taking  proceedings  to  obtain 
security  for  costs,  is  such  delay  as  to  require 
that  the  application  be  denied.  Wolfs, 
Houston  &^  W.  S.  &^  P.  F.  R.  Co.,  19  A'.  Y. 
S.  R.  762,  2  A'.  1'.  Supp.  789. 

Where  a  railroad  company  is  sued  before 
a  justice  of  the  peace  and  removes  the  case 
into  the  district  court  by  certiorari,  the 
plaintiff  cannot  be  ruled  to  ^ive  security 
for  costs  on  the  motion  of  the  company. 
Texas  &>  P.  R.  Co.  v.  Cook,  2  7'ex.  App. 
{Civ.  Cas.)  576.- Overruling  Texas  &  P. 
R.  Co.  V.  Taylor,  2  Tox.  App.  (Civ.  Cas.) 
368. 

The  court  will  not  order  an  administrator 
suing  for  the    benefit    of    the    deceased's 
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widow  and  children  to  give  security  for 
costs  merely  on  the  ground  that  he  is  suinjj 
wholly  for  the  benefit  of  others.  LarsH'ii 
V.  Monmouthshire  R.  &*  C.  Co.,  \6  L.  T.  289. 

A  foreign  railway  suing  in  England  must 
give  security  for  costs  aklioiigh  it  has  per- 
sonal property  in  England  and  some  of  its 
shareholders  reside  there  who  are  respon- 
sible to  the  extent  of  their  unpaid  capital. 
Kilkenny  ^^  G.  S.  &>  W.  A'.  Co.  v.  Ficlden, 
6  Railw.  Cas.  785,  6  Ex.  81,  2  Z.  M.  &*  P. 
124,  x^  fur.  191.  20  L.  J.  E.r.  141.  Limer- 
ick &>  IV.  /\.  Co.  V.  Eraser,  4  Bing.  394,  i 
M.  (S-  P.  23.  J?.  /'.,  Edinburgh  "<S-  L.  R. 
Co.  V.  Dmvson,  7  D.  P.  C.  573,  i  \V.,  JV.  &> 
H.  561,  ijur.  55. 

An  application  for  an  order  for  security 
for  costs  was  made  on  the  ground  that  the 
plaintifis  had  no  corporate  existence,  and 
that  their  name  was  being  used  by  one  C, 
who  was  insolvent.  Held,  upon  the  evi- 
dence: (t)  that  there  was  nothing  to  warrant 
the  conclusion  that  this  action  was  really 
brought  for  the  benefit  of  any  other  than 
the  plaintiffs;  (2)  also  that  the  question 
whether  the  plaintiffs  had  or  had  not  ceased 
to  be  an  existing  corporation,  having  been 
raised  upon  the  pleadings,  could  not  be 
raised  and  determined  on  an  application  for 
security  for  costs.  Port  Rowan  &^  L.  S.  R. 
Co.  v.  South  Xorfolk  R.  Co.,  13  Ont.  Pr.  327. 
— yuoTiNd  Piirlvcr  V.  Great  Western  R. 
Co.,  9  C.  B.  766. 

II.   PARTICULAR   ACTIONS  AND  PRO 
CEEDINOS. 

7.  ExpiiLsioii  of  iKiKSciiffor,  notion 
tor, — Where  plaintiff,  who  was  a  passenger 
upon  one  of  the  defendant's  street-cars,  was 
wrongfully  assaulted  by  and  ejected  from 
the  car  by  the  conductor,  and  the  jury  ren- 
dered a  verdict  in  his  favor  for  six  cents — 
//(•/(/,  that  the  action  being  for  an  ass;uilt, 
plaintiff  was  entitled,  under  N.  Y.  Code  Civ. 
Pro.  §  3228,  subd.  3,  to  costs  not  exceeding 
the  amount  of  his  recovery,  and  tliat  he 
could  not  be  charged  with  the  payment  of 
defendant's  costs.  Eeeney  v.  Brooklyn  City 
R.  Co.,  36  Hun  {N.  Y.)  197. 

8.  Kqiiity  suits.— Where  a  large  num- 
ber of  bonds  issued  by  a  railroad  are  se- 
cured by  a  trust  fund  which  is  being  wasted 
and  misapplied  by  the  trustees,  or  which 
they  refuse  or  neglect  to  apply  to  the  pay- 
ment of  the  bonds,  a  holder  of  a  portion  of 
such  bonds  who,  in  good  faith,  files  a  bill  to 
secure  the  due  application  of  the  fund,  and 


succeeds  in  bringing  it  under  the  control  of 
the  court  for  the  common  benefit  of  the  bond- 
holders, is  entitled  to  have  his  costs,  coun- 
sel fees,  and  necessary  expenses  of  the  liti- 
gation— that  is  to  say,  his  costs  as  between 
solicitor  and  client — paid  out  of  the  fund 
before  its  distribution.  Internal  Imp.  Eund 
v.  Greenough,  12  Am.  &>  Eng.  R.  Cas.  345, 
105  U.  S.  527.— Followed  in  Central  R.  & 
B.  Co.  V.  Pettus,  113  U.S.  116.  Quotkd 
IN  Central  Trust  Co.  7'.  Wabash,  St.'u  &  P. 
R.  Co.,  33  Fed.  Rep.  187. 

Such  a  complainant,  however,  is  not  en- 
titled to  an  allowance  for  his  private  ex- 
penses, such  as  traveling  fares  and  hotel 
bills;  nor  for  his  own  time  or  personal  ser- 
vices. Internal  Imp.  Eund  v.  Greenoiigh, 
12  Am.  &>  Eng.  R.  Cas.  345,  105    U.  S.  527. 

A  decree  for  an  injunction  obtained  in  a 
suit  by  the  plaintiti  express  company,  re- 
straining the  defendant  railroad  company 
from  excluding  the  plaintiff's  messengers 
and  express  matter  from  the  defendant's 
railroad,  was  changed,  in  accorriance  with 
the  decision  in  the  Express  Cases  (117  U.  S. 
I  ;  s.  c,  6  Sup.  Ct.  Rep.  542,  628,  1 190),  to  a 
decree  dismissing  the  bill,  and  for  a  refer- 
ence to  a  master  to  ascertain  and  report  the 
amount  to  be  paid  to  the  defendant  for 
carrying  plaintiff's  messengers  and  express 
matter  during  the  pendency  of  the  injunc- 
tion. Held,  that  the  defendant  was  en- 
titled to  a  dismissal  of  the  bill  with  costs, 
and  the  costs  allowed  by  the  master. 
I'\trgo  V.  South  Eastern  R.  Co.,  28  Eed.  Rep. 
906. 

Where  a  bill  for  the  reformation  of  a 
lease  alleges  only  that  defendants  claim  as 
a  matter  of  opinion  contrary  to  the  claim 
of  the  plaintiffs,  and  defendants  do  not  de- 
n'ur,  but  answer  asserting  the  claim,  and 
that  the  lease  as  drawn  expresses  the  true 
meaning  of  the  contract,  but  at  the  hearing 
submit  to  a  decree  establishing  plaintiffs' 
construction,  the  orators  are  justly  entitled 
to  the  costs  of  taking  their  testimony  and 
of  the  decree,  but  not  to  the  cost  of  the  bill. 
Loomis  V.  Rutland  R.  Co.,  38  Eed.  Rep.  280. 

1).  Fires,  actions  for  ennsinff.— In 
an  action  brought  originally  in  the  court  of 
common  pleas,  on  Mass.  St.  1840,  ch.  85,  to 
recover  damages  of  a  railroad  corporation 
for  injury  done  by  fire  from  its  engines  to 
the  plaintiff's  land,  the  plaintiff,  if  he  re- 
cover less  than  twenty  dollars  damages,  is 
entitled  for  his  costs,  under  Rev.  St.  ch.  121, 
S  3,  to  no  more  than  a  quarter  part  of  the 
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damages,  unless  the  title  to  real  estate  is  in 
fact  concerned.  Blanchard  v.  Fitchburg  R. 
Co.,  8  Cush.  {Mass.)  280. —  Following 
Sawyer  7/.  Ryan,  13  Mete.  (Mass.)  144. 

An  action  was  brought  to  recover  for  the 
negligent  management  of  the  defendant's 
locomotives,  whereby  a  division  fence  be- 
tween plaintiff's  lands  was  set  on  fire,  by 
reason  whereof  certain  cirttle  were  de- 
stroyed, and  also  for  failure  to  maintain  a 
pro[)er  fence  along  defendant's  road,  by 
reason  of  which  plaintiff's  cattle  escaped  on 
tlie  road  and  were  killed.  Both  causes  of 
action  were  controverted  by  the  answer. 
Plaintiff  recovered  on  the  second  cause  of 
action,  and  a  verdict  was  directed  for  de- 
fendant on  the  first,  on  the  ground  that  by 
an  ancient  deed  the  owner  of  the  adjacent 
property  was  required  to  maintain  fences. 
J/cld,  that  there  was  a  recovery  by  both  par- 
ties, within  the  meaning  of  §  3234  of  N.  Y. 
Cofie,  and  that  both  were  entitled  to  costs. 
Bnywning  v.  New  York,  L.  E.  <S^  VV.  R.  Co., 
46  ^V.  V.  S.  R.  505,  64  //utt  513,  19  iV.  V. 
Siipp.  453,  22  Civ.  Pro.  193. — Following 
Burns  v.  Delaware,  L.  &  W.  R.  Co.,  42  N. 
Y.  S.  R.  171. 

10.  Intervention. — An  intervenor  who 
files  a  claim  in  a  suit  involving  the  oper- 
ation of  a  railroad  by  a  receiver,  and  re- 
ceives payment  for  injuries  sustained  by 
sucii  operation,  is  not  entitled  to  a  docket 
fee  or  fees  for  depositions  taken  in  support 
of  his  claim.  Missouri  Pac.  R.  Co.  v.  Ti'xas 
&>  P.  R.  Co.,  38  Ftd.  Rep,  775. 

Pending  an  action  by  petitioner  in  the 
state  courts  against  defendant  company  for 
damages  for  personal  injuries,  an  action 
was  brought  in  the  federal  court  to  fore- 
close a  mortgage  on  defendants'  property, 
and  a  receiver  was  appointed,  whereupon 
p^'titioner  intervened  in  the  foreclosure 
proceeding  and  obtained  a  judgment  for 
!lic-  (hiniages,  testimony  previously  taken 
ill  the  state  court  being  used  on  the  trial  of 
the  intervention.  Held,  that  the  costs  in- 
curred in  the  state  courts,  as  well  as  those 
ill  ilie  federal  court,  should  be  allowed  the 
petitioner.  Central  Trust  Co.  v.  Central 
Jimui  R.  Co.,  38  Fed.  Rep.  889. 

The  defendants,  being  sued  as  carriers  for 
the  loss  of  goods  in  transit  under  a  contract 
between  the  plaintiffs  and  defendants,  gave 
notice  under  Rules  107  and  108  to  the  third 
parties  that  they  claimed  indemnity  from 
them,  under  a  contract  to  which  the  plain- 
tiffs were  strangers;  the  third  parties  ap- 


peared, and  an  order  was  made  that  they 
should  be  at  liberty  to  assist  in  defending 
the  action  and  should  be  bound  by  the  re- 
sult as  regards  the  liability  of  the  defend- 
ants to  the  plaintiffs.  The  plaintiffs  were 
nonsuited  at  the  trial,  //eld,  that  the  plain- 
tiffs were  not  liable  for  the  costs  of  the 
third  parties  or  for  the  costs  occasioned  by 
joining  them,  nor  were  the  defendants 
liable  for  such  costs.  Tontlinson  v.  North- 
ern R.  Co.,  1 1  Ont.  Pr.  419. 

11.  Overoliarffes,  aetions  for.— 
Costs  allowed  by  the  master  for  the  prepa- 
ration of  a  notice  of  action  for  one  lair 
copy,  where  the  plaintiff  sued  to  recover 
overcharges,  ordered  to  be  reviewed  on  the 
ground  that  the  sum  ordered  was  excessive. 
Edwards  v.  Great  Western  R.  Co.,  i  2  C.  B. 
419. 

In  an  action  against  a  railway  company 
for  overcharges,  the  verdict  being  against 
the  company,  the  refusal  of  the  master  to 
allow  as  costs  a  charge  of  over  /500  for 
a  voluminous  notice  to  admit,  sustained  by 
the  court.  Edivards  v.  Great  IVestern  R. 
Co.,  12  C.  B.  419. 

The  court  allowed  the  plaintiff  costs  of  a 
notice  of  action  where  he  sued  to  recover 
overcharges,  since  the  charges  so  made 
must  be  considered  as  something  done  un- 
der the  act  by  which  the  company  was  in- 
corporated, and  consequently  it  was  entitled 
to  notice  of  action.  A'ent  v.  Great  Western 
R.  Co.,  4  Railw.  Cas.  699,  4  Z>.  6-  Z.  481,  3 
C.  B.-]\\,  16  /../.  C.  P.  72. 

\1.  Pei'.s«»nal  in,iiiries,  actions  for. 
— A  servant  who  induces  his  mastc  '.  de- 
fend a  suit  for  injuries  occasioned  by  the 
servant's  misconduct  is  liable  for  the  costs 
and  counsel  fees  therein.  Grand  Trunk  R, 
Co.  v.  Latham,  63  Me.  xj-j. 

To  entitle  a  plaintiff  to  extra  or  double 
costs,  under  Minn.  Gen.  St.  1878,  ch.  34, 
§  56,  an  action  against  a  railroad  company 
for  personal  injuries  should  not  be  com- 
menced until  after  the  expiration  of  the. 
thirty  days  allowed  the  railroad  company 
to  pay  or  tender  the  actual  damages. 
Hooper  v.  Chicago,  St.  P.,  M.  <&-  O.  R.  Co., 
37  Minn.  52,  33  N.    W.  Rep.  314. 

In  an  action  for  a  personal  injury  the 
plaintiff  upon  final  judgment  becomes  en- 
titled to  costs,  and  what  costs  and  at  what 
rate  he  shall  recover  are  not  in  the  dis- 
cretion of  the  court.  In  such  a  case  re- 
spondent, upon  the  affirmance  upon  appeal 
of  an  order  denying  a  new  trial,  is  entitled 
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to  costs  of  the  appeal.  Reichel  v.  New 
York  C.  &^  H.  R.  R.  Co.,  i8  Civ.  Pro.  {N. 
Y.)  248,  9  ^V.  Y.  Supp.  414,  29  A'.  Y.  S.  R. 

843- 

The  plaintiff,  who  carried  on  business  at 
Hiilifax,  in  Yorkshire,  brought  an  action 
against  the  defendants,  a  railway  company, 
to  recover  damages  for  personal  injuries 
and  loss  of  trade  sustained  by  him  owing  to 
a  collision  which  occurred  on  their  railway 
near  Halifax,  claiming  ^[262  for  injuries  and 
/;6388  for  loss  of  trade.  The  plaintiff  named 
Middlesex  as  the  place  of  trial.  The  de- 
fendants applied  to  change  the  venue  to 
Leeds,  but  the  application  was  refused. 
The  jury  found  a  verdict  for  the  plaintiff 
for  /Soo.  Ordered,  on  an  application  on 
behalf  of  the  defendants,  under  Order  LXV., 
rule  I,  that  plaintiff  should  have  his  costs 
so  far  as  related  to  the  claim  for  personal 
injuries,  such  costs  to  be  taxed  treating  the 
trial  as  having  taken  ])lace  at  Leeds,  and 
should  pay  to  the  defendants  all  their  costs 
so  far  as  related  to  the  claim  for  loss  of 
trade,  such  costs  to  be  taxed  treating  the 
trial  as  having  taken  place  in  Middlesex, 
and  also  the  difference  in  the  expenses  of 
the  defendants'  medical  evidence,  arising 
from  the  action  having  been  tried  in  Mid- 
dlesex instead  of  at  Leeds.  IVillcy  v.  Great 
Norllurn  R.  Co.,  [1891]  2  Q.  B.  194. 

in.  Special  proceetliiigs. — An  appli- 
cation by  a  company  for  authority  to  con- 
struct its  road  on  a  street  is  a  proceeding 
for  the  enforcement  of  a  right,  and  hence  a 
special  proceeding,  and  costs  as  in  an  action 
may  be  allowed  in  the  discretion  of  the 
court.  In  re  Lima  &>  H.  F.  R.  Co.,  52  N. 
Y.  S.  R.  186,  22  A^.  Y.  Supp.  967. 


COTTON. 

Burned  in  warehouse  of  compress  company, 
limiting  liability  for,  see  Hills  ok  Lading, 

Charges  for  carrying  in  bales,  see  Charges, 

:«7. 

Failure  to  remove  from  compress  house,  lia- 
bility for,  see  Carriagk  of  Merciiandisk, 

io:t. 

Lost  while  awaiting  shipment,  liability  for, 
see  Carriagk  of  Mkrciianuisk,  102. 

Rates  between  New  Orleans  and  Northeast 
Atlantic  ports,  see  Interstate  Commerce, 
122. 

Shipping  in  open  cars,  liability  in  cases  oZ 
loss  by  fire,  see  Carriage  of  Merchan- 
dise, 15G,  463. 


COUNSEL. 

Address  by,  to  jury,  generally,  see  Trial, 
88-0-1:. 

to  jury,  on  assessment  of  land  dam- 
ages, see  Eminent  Domain,  575. 

Advice  of,  as  a  defense,  see  Contempt,  6; 
Malicious  Prosecution,  13. 

Change  of,  as  ground  for  continuance,  see 
Trial,  24. 

Discretion  of  court  as  to  arguments  of,  see 

Al'I'EAL,   EIC,   27. 

Fees  of,  when  allowed  as  costs,  see  Costs, 

5  ;  Eminent  Domain,  780. 
Improper  remarks  of,  as  ground  for  reversal, 

see  Appeal,  etc.,  27,  3»,  Oil,  «7  ;  New 

Trial,  4. 
Of  mortgage  trustees,  compensation  of,  see 

Mortgages,  158. 
Reading  lawbooks  and  statutes  to  the  jury 

by,  effect  of,  see  Animals,  Injuries  to, 

525 ;  Trial,  03. 


COUNTERCLAIM. 

How  pleaded,  generally,  see  Pleading,  52. 

In  actions  for  killing  stock,  see  Animals,  In- 
juries to,  380. 

—  suits  for  wages,  see  EMPLovfes,  10. 

on    construction    contracts,    see    Con- 

struciion  of  Railways,  10$>. 

What  may  be  the  subject  of,  generally,  see 
Setoff,  etc.,  7,  8. 


COUNTER-AFFIDAVITS. 

Admissibility  of,  on  motion  for  change  of 
venue,  see  Trial,  17. 


COUNTIES. 

Bonds  to  be  issued  for  work  done  in,  see 
Municipal  and  Local  Aid,  241. 

Burden  of  proof  to  show  killing  within,  see 
Animals,  Injuries  to,  443,  490. 

Duty  to  stop  at  county  seat,  see  Carriage  of 
Passengers,  215. 

Judicial  notice  of  boundaries  of,  see  Evidence, 
101. 

Jurisdiction  as  dependent  upon  county  lines, 
see  Animals,  Injuries  to,  2{)0,  OOl) ; 
Jurisdiction,  7. 

Property  in  two  or  more — power  to  mort- 
gage, see  Mortgages,  18. 

Validity  of  statutes  authorizing  aid  to  rail- 
roads by,  see  Municipal  and  Local  Aid, 
8. 

What  proper  for  venue,  generally,  see  Trial, 
5-11. 

of  action  for  causing  death,  see 

Death  by  Wrongful  Act,  105. 
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1.  Division  of  counties.— Under  Fla. 
act  of  i86i,  creating  Hiiker  county,  it  was 
made  a  condition  precedent  to  demanding 
the  issuing  of  bonds  by  Baker  to  Bradford 
that  the  pro  rata  of  the  shares  of  the  capi- 
tal stock  in  the  Florida,  Atlantic  &  Gulf  R. 
Co.  held  by  Bradford  county  should  be 
"set  apart"  to  Baker  county.  Canova  v. 
State  ex  r el,  i8  Fla.  512. 

Where  the  division  is  only  of  railroad 
bonded  indebtedness,  and  there  is  no  proof 
of  the  amount  of  property  or  of  the  other 
indebtedness  of  the  county  prior  to  the 
division,  and  no  proof  of  the  comparative 
population  or  wealth  of  the  detached  strip 
and  the  remaining  portion  of  the  county,  it 
is  impossible  for  the  court  tb  say  that  the 
division  prescribed  by  the  legislature  is 
other  than  just  and  equitable.  Sedgwick 
County  Coin'rs  v.  Bailey,  1 1  Kan.  631. 

2.  Itiglit  to  become  stocliliolders 
ill  railroad  coiiiimiiics.*— The  legisla- 
ture of  Iowa  has  no  power  to  autliorize 
counties  to  become,  as  corporations,  stock- 
holders in  railroad  companies;  and  has 
never  attempted,  by  the  provisions  of  §  114 
of  Iowa  Code  of  1851,  or  otherwise,  to  con- 
fer such  power.  State  ex  rel.  v.  County  of 
Wapello,  13  Iowa  388. —  FOLLOWING  Stokes 

V.  Scoit  County,  10  Iowa  166.  Overrul- 
ing Dubuque  County  v.  Dubuque  &  P.  R. 
Co.,  4  Greene  (Iowa)  i. — Disapproved  in 
Gelpcke  v.  Dubuque,  i  Wall.  (U.  S.)  175. 
Followed  in  Myers  v.  Johnson  County, 
14  Iowa  47;  McMillan  v.  Boyles,  14  Iowa 
107;  Ten  Eyck  v.  Keokuk,  15  Iowa  486; 
McClure  v.  Owen,  26  Iowa  243  ;  Hanson  v. 
Vernon,  27  Iowa  28.  Not  followed  in 
Leavenworth  County  Com'rs  7/.  Miller,  7 
Kan.  479.  Reakfir.med  in  Smith  v.  Henry 
County,  15  Iowa  385.  Reviewed  in 
Com'rs  of  Columbia  County  v.  King,  13 
Fla.  451. 

There  is  no  express  provision  of  the  Kan- 
sas constitution  which  prohibits  the  legisla- 
ture from  authorizing  counties  to  become 
stockholders  in  railroad  companies.  Leav- 
enworth County  Com'rs  v.  Miller,  7  Kan.  479, 
I  Am.  Ry.  Rep.  259. 

II.  TJability  for  car.s  destroyed  by 
mob.— The  cars  of  plaintiff  were  destroyed 
by  a  mob  within  the  limits  of  defendant's 
county.  Some  hours  previous  to  the  de- 
struction of  their  property  plaintifTs  caused 
a  notice  of  the  gathering  of  the  mob,  and 

*  See  Mu.NiciPAL  AND  Local  Aid. 


asking  for  aid,  signed  by  the  superinten- 
dent, to  be  served  upon  the  sheriff  of  the 
county.  The  evidence  tended  to  show  all 
facts  necessary  to  make  out  a  case  charging 
the  county  with  damages  resulting  from  the 
action  of  the  mob,  within  ch.  428,  N.  Y.  Laws 
of  18^5.  Held,  no  error  to  refuse  to  charge 
that  the  jury  might  take  into  consideration 
an  admission  in  the  notice  and  the  presence 
of  plaintiff's  superintendent  at  their  yards 
prior  to  the  destruction  of  the  property, 
when  the  evidence  did  not  warrant  the  in- 
struction as  to  the  presence  of  plaintiff's 
officer.  Lake  Shore  &*  M.  S.  K.  Co.  v. 
Sup'rs  of  Erie  County,  2  N.  Y.  S.  R.  317, 
4!  Hun  637. 

4.  When  may  sue  and  be  sued. — 
At  common  law  counties  cannot  sue  or  be 
sued.  Suit  must  be  in  the  name  of  the 
people.  Schuyler  County  v.  Mercer  County, 
9  ///.  20.— Distinguished  in  Chicago  &  A. 
R.  Co.  V.  Howard,  38  111.  414. 

A  county  is  a  j^«rt«  corporation  and  may 
sue  and  be  sued  for  many  purposes,  and  is  the 
real  party  in  interest,  holding  and  control- 
ling the  highways  and  bridges  therein  for 
the  benefit  of  the  public.  It  also  has  such 
interest  in  its  highways  as  entitles  it  to  an 
action  in  its  own  name  for  an  injury  thereto. 
Lawrence  County  v.  Chattaroi  R.  Co.,  81  Ky. 
225. — Reviewing  Springfield  w. Connecticut 
River  R.  Co.,  4  Cush.  (Mass.)  63.— Fol- 
lowed IN  Greenup  County  v.  Ma\  sville  & 
B.  S.  R.  Co.,  88  Ky.  659. 

5.  County  commissioners,  g^cner- 
ally. — The  powers  of  a  county  are  vested  in 
a  board  of  commissioners  as  a  corporate  en- 
tity, and  not  in  the  commissioners  as  in- 
dividual officers.  Therefore  before  a  county 
board  can  act  it  must  be  convened  in  legal 
session,  either  regular,  adjourned,  or  special ; 
and  a  casual  meeting  of  a  majority  of  the 
commissioners  does  not  create  a  legal  ses- 
sion. A  special  session  may  be  convened 
upon  the  call  of  the  chairman,  at  the  re- 
quest of  two  members;  but  personal  notice 
of  such  call  must  be  served,  if  practicable, 
upon  every  member  of  the  board.  Paola  &* 
F,  R.  R.  Co.  V.  Com'rs  of  Anderson  County, 
16  Kan.  302. 

The  provision  in  section  4  of  the  Ohio 
act  further  to  prescribe  the  duties  of  county 
commissioners  (S.  &  C.  250),  declaring  it  to 
be  essential  to  the  validity  of  a  contract 
entered  into  by  the  commissioners  that  it 
shall  be  entered  in  tlie  minutes  of  their  pro- 
ceedings by  the  auditor,  is  intended  for  the 
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protection  of  the  county  from  liability  on 
sucii  contract,  unless  evidenced  or  authenti- 
cated in  the  mode  prescribed  ;  but  where 
such  contract  has  been  fully  performed  on 
the  part  of  the  county,  the  other  party  to 
the  contract  cannot  resist  performance  on 
his  part,  on  the  ground  that  it  was  not  so 
entered  ;  and  by  accepting  performance  by 
the  commissioners  and  using  the  county 
road  for  its  track,  a  railroad  is  precluded 
from  raising  the  question.  Com'rs  of 
Athens  County  v.  Baltimore  S.  L.  K.  Co.,  37 
O/iio  St.  205. 

«. their  power  to  employ  attor- 
neys.— The  power  given  to  the  county 
court  by  the  charter  of  the  Chillicothe  & 
13.  R.  Co.  (Mo.  Laws  1864,  p.  485,  §  6),  to 
appoint  an  "agent  to  represent  "  the  inter- 
ests of  tlie  county  does  njt  authorize  that 
court  to  employ  a  special  attorney  to  prose- 
cute an  action  to  protect  the  interests  of 
the  county  as  a  stockholder  in  the  company 
while  the  circuit  attorney  resided  within  the 
county,  Wag.  Mo.  St.  204.  §  25,  having  im- 
posed that  duty  on  the  latter  officer.  Dixon 
V.  Livingston  County,  70  Mo.  239. 

H.  G.  T.  commenced  an  action  of  man- 
damus in  the  supreme  court  of  Kansas 
against  H.  S.  W.,  ].  D.  R.,  and  H.  O.,  the 
board  of  county  commissioners  of  the  county 
of  Jefferson,  to  compel  said  board  to  submit 
to  the  qualified  voters  of  Rock  Creek  town- 
ship, in  said  county,  the  question  whether 
stock  should  be  taken  in  the  name  of  said 
township  in  the  Atchison,  T.  &  S.  F.  R.  Co., 
and  the  bonds  of  the  township  be  issued  in 
payment  for  such  stock.  The  said  county 
board  then  employed  the  plaintiffs  in  error 
as  attorneys  and  counselors  at  law  to  defend 
said  suit.  The  plaintiffs  in  error  performed 
said  services.,  the  action  of  H.  G.  T.  was  de- 
feated, and  this  action  is  now  brought  to  re- 
cover compensation  for  said  services.  Held, 
the  county  commissioners  had  power  to  em- 
ploy the  plaintiffs  in  error  to  perform  said 
services,  and  therefore  that  this  action  can 
be  maintained.  Tluxcher  v.  Com'rs  0/  Jef- 
ferson County,  13  Kan.  182. 

7. their  power  to  sell  and  trans- 
fer Ntoek. — County  commissioners  have 
power  to  sell  siiares  of  stock  owtied  by  the 
county  in  a  lailroad  company.  Shannon  v. 
O' Boyle,  51  Intl.  565. 

Under  Kan.  Laws  of  1862  the  county  com- 
missioners could,  without  any  specific  legis- 
lation, and  without  any  express  authority 
of  the  voters,  make  a  valid  sale  and  transfer 


of  stock  in  a  railroad  company  belonging  to 
the  county,  and  issued  to  it  by  such  com- 
pany in  pursuance  of  adul)  authorized  sub- 
scription. So,  too,  could  they  in  like  manner 
sell  and  transfer  any  other  personal  prop- 
erty belonging  to  the  county.  Missouri 
River,  Ft  S.  &•  G.  E.  Co.  v.  Com'rs  of 
Miami  County,  12  Kan.  482. 

8.  County  treasurer— His  coiniuis- 
sions. — County  treasurers  are  not  entitled 
to  two  per  cent,  commission,  under  III.  Rev. 
St.  §  23,  ch.  53,  for  receiving  and  paying  out 
money  paid  into  the  treasury  in  proceedings 
under  the  Eminent  Domain  Act.  Farley 
V.  Chicago,  B.  &•■  N.  Ji.  Co.,  36  ///.  A/>p. 

5'7. 
9. his  sureties  on  official  bond. 

— The  principle  that  the  sureties  of  a  county 
treasurer  are,  in  effect,  insurers  as  to  the 
safe-keeping,  in  the  proper  place,  of  all 
moneys  intrusted  to  him  as  treasuier,  until 
his  death,  applied  in  a  suit  by  a  railroad 
company  to  recover  a  certain  condemnation 
fund  of  which  the  treasurer  should  have 
had  charge,  but  which  he  did  not  have  at 
his  decease.  Doolittlc  v.  Atchison,  T.  &>  S. 
F,  R.  Co.,  20  Kan.  329. 

10.     county's     liability     for 

moneys  collected  by  him.— A  county  is 
not  liable  for  railroad-tax  money  collected 
by  its  treasurer  which  has  neither  been 
placed  to  its  credit  nor  been  used  for  its 
benefit.  Cedar  Rapids,  I.  F.  &'  N.  W.  R. 
Co.  v.  Cowan,  77  Iowa  535,  42  N.  W.  Rep, 

436. 


COUNTS. 

Election  between,  see  Plf^ding,  30. 
Joinder  of,  in  actions  for  causing^  death,  see 

Death  iiv  Wrongful  Act,  I40. 
Stating  more  than  one  cause  of  action  in  one 

count,  see  Animals,  Injukii's  to,  Uitit. 
—  same  cause  of  action  in  several  counts, 

see  Animals,  Injuries  to,  ;{,'t4. 
What  may  be  joined  in  complaint,  see  Plead- 

iNo. :}.'),  :{4. 

Withdrawal  of,  see  Pleading,  37> 


COUNTx  G0HHI8SI0NER8. 

Certiorari  to,  see  Certiorari,  3. 
Power  of,  generally,  sec  Countiks,  5. 

to  subscribe  in  aid   of  railways,   see 

Municipal  and  Local  Aid,  78. 
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COITNTY  COURTS. 

Certiorari  to,  sue  Cektioraki,  4. 

Jurisdiction  of,  see  Jukisdiction,  15,  16. 

in  condemnation  proceedings,  see  Emi- 
nent Domain,  249. 

Power  of,  to  call  election  in  municipal  aid 
proceedings,  see  Municipal  and  Local 
Aid,  112. 


COUNTY  JUDGE. 
Jurisdiction  of,  in  municipal  aid  proceedings, 
see  Municipal  anu  Local  Aid,  71. 


COUNTY  TREASUBER. 

RightR,  powers,  and  duties  of,  see  Counties, 
8. 


COUPLINGS. 

Defective  —  liability  of  carrier,  see  Carriage 

OF  Passengers,  180. 
Duty  of  company  as  to  condition  of,  see  Em- 

I'LOYfis,  Injuries  to,  L 


COUPON  BONDS. 

Negotiability  of,  see  Bonds,  17. 


COUPON  TICKETS, 

Generally,  see  Tickets  and  Fares,  67,  08. 


COUPONS. 

On  connecting  lines,  deemed  distinct  tickets 
for    each  line,  see  Tickets  and  Fares, 

io;i. 

—  round-trip  ticket,  right  of  holder  of  return 

coupon  to  sue,  see  Tickets  and  Fares,  73. 

—  street    railways,    see    Street    Railways, 

527. 
Funding,  see  Bonds,  42. 
Guaranty  of  payment  for,  see  Guaranty,  13. 
Interest  on,  see  Interest,  3. 
Limitation  of  suits   on,  see  Limitations  op 

Actions,  111,  41. 
Money  loaned  to  pay  interest  on,  rights  of 

lender  on  distribution  in  foreclosure,  see 

Moktgaoes,  273. 
Priority  among,  on  distribution  in  foreclos- 
ure, see  MoRTRAGi:s,  272. 
Upon     passenger     tickets,    generally,     see 

TicKKis  AND  Fares,  07,  08. 
When  may  be    reached  in  attachment,  see 

Attachment,  23. 
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I.  NATURE,  EFFECT,  NEGOTIABILITY,  AND 
RIGHTS  OF  HOLDERS. 

1.  Generally. — The  interest  coupons 
attached  to  a  bond,  where  they  refer  to  the 
bond,  partake  of  the  same  character  as  the 
bond  itself;  this  character  is  not  changed 
by  cutting  them  oti"  from  the  bond  ;  and 
although  an  action  may  be  maintainable 
upon  tlie  coupons  without  production  of 
the  bond,  a  recovery  must  be  based  upon 
the  obligation  contained  in  the  bond,  and 
cannot  be  had  contrary  tliereto.  McChi- 
land  V.  Norfolk  Southern  R.  Co.,  1 10  A'.  Y. 
469,  18  A'.  E.  Ri'P.  2yj,  18  N.  V.  S.  A'.  344, 
I  L.  R.  A.  299,  6  Am.  St.  Rep.  397,  38  Alb. 
L.  J.  410;  reversing  3  A^.  1'.  .S'.  R.  250. — 
Reviewing  McClure  v.  Oxford,  94  U.  S. 
429;  Kenosha  v.  Lamson,  9  Wall.   (U.  S.) 

478. 

In  coupon  bonds  the  contract  to  pay 
principal  and  interest  is  in  the  bond,  and 
whatever  the  form  of  the  coupon  it  answers 
substantially  the  same  purpose,  which  is  to 
afford  to  the  holder  evidence  of  his  right  to 
demand  what  is  due  on  the  bond  and  a  con- 
venient mode  of  collecting  It.  Arents  v. 
Coinntonwealt/i,  18  Gratt.  (I'a.)  750. 

Interest  coupons  attached  to  municipal 
bonds  are  not  part  of  the  principal  debt, 
within  the  meaning  of  a  constitutional  pro- 
vision providing  that  no  municipality  shall 
be  allowed  to  create  a  debt  above  five  per 
cent,  of  the  value  of  its  taxable  property. 
Ditrant  v.  lo'iua  County,  i  IVoolw.  (U.  S.) 
69. 

A  recital  in  a  mortgage  that  the  directors 
of  the  corporation  deemed  it  expedient  to 
fund  the  coupons  of  a  second  mortgage 
previously  given  vests  no  right  in  the  hold- 
ers of  such  coupons  where  the  mortgage 
was  released  by  the  trustees  and  the  bonds 
which  it  was  to  secure  destroyed  before  the 
corporation  parted  with  them.  Conniion- 
ivealth  ex  rtl.  v.  Wilmington  «S««  A^.  R.  Co. , 
(Pa.)  \7  All.  Rep.  5. 

2.  Signature.— If  the  bonds  to  which 
coupons  are  annexed  are  properly  signed 
and  sealed  by  tiie  officers  of  the  county,  it 
is  no  defense  to  an  action  on  the  coupons 
that  they  are  signed  by  only  one  of  the 
county  ofFiccrs,  Thayer  v.  Montgomery 
County,  3  Dill.  ( U.  S.)  389. 

The  commissioners  being  empowered  to 
issue  coupons  with  the  bonds,  a  sta.cment 
in  tiie  bonds  that  they  have  caused  one  of 
their  number  to  sign  the  coupons  is  equiv* 
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aleiit  to  a  signing  of  the  coupons  by  all  of 
tliem.    Phelps  V.  Lewiston,  15  Blatchf.{U. 

S.)  131. 
.'1.  Validity  —  Place  of  payment.  — 

Where  a  county  is  authorized  to  issue  its 
bonds  with  coupons,  and  no  place  of  pay- 
ment is  named  and  none  is  specified,  they 
are  payable  at  the  treasury ;  and  coupons 
issued  in  Illinois  and  made  payable  in  New 
York,  which  are  otherwise  valid,  will  be 
sustained  by  the  rejection  of  the  place  of 
payment  as  surplusage.  Johnson  v.  Stark 
County,  24  ///.  75. —Followed  in  Cairo  v. 
Zane,  149  U.  S.  122. 

A  statute  validated  the  action  of  commis- 
sioners in   issuing  tlie  bonds  of  a  town  in 
aid  of  a  railroad  company  and  in  exciiang- 
ing  them  for  the  stock  of  the  company,  and 
declared  that  no  bonds  held  by  any  person 
"  in  good  faith  or  for  a  valuable  considera- 
tion "  should  be  void  or  voidable  by  reason 
of  any  defect  or  omission  in  tiie  consents  of 
the  tax-payers,  but  that,  the  bonds  should  be 
as  valid  as  if  such  defect  or  omission  had 
not  occurred,  provided  that  any  exchange 
of  the  bonds  for  sucli  stock  was  made  at 
the  par  value  of  the  bonds.     Certain  of  the 
bonds  had  been  exchanged  for  stock  of  the 
company  at  par    value.     Afterwards  they 
were   sold   at   a  discount  to  A.,  who  sold 
them   to  T.     He   owned   them   when    the 
legalizing  act  was  passed,  and  subsequently 
detached  certain   coupons   from  them  and 
sold  such  coupons  to  ^.     In  a  suit  by  C.  to 
recover  the  amount  of  such  coupons  against 
the  town— //<7(/.'  (1)  that  the  legislature  had 
power  to  validate  the  bonds ;  (2)  the  fact 
tiiat  the  bonds  stated  upon  their  face  that 
thi'v   were   issued   in   exchange   for  stock, 
wiiile  the  original  statute  only  authorized 
them  to  be  negotiated  for  cash  and  at  par 
value,  did  not  atTect  the  position  of  C.  as  a 
holder   in  good    faith  of    the  coupons,  he 
being  a  purchaser  of  them   for  value,  nor 
was  such  position  at!ected  by  the  fact  that 
C,  when  he  bought  the  coupons,  was  aware 
that  tiie  town  contested   its  liability  upon 
the  bonds;  (3)  the  legalizing  act  validated 
all  bonds  that  were  originally  e-xchiingcd  at 
par  value  for  the  stock,  and  did   not  part 
with    value    on    his    purchase.     Cooper   v. 
Thompson,  \s  lUntchf.  {C7.  S.)  434. 

4.  Wlicii  considered  uh  nett'otiaUlo 
InHtruinentM.— Interest  coupons  to  rail- 
road bonds,  payable  to  bearer  at  a  specified 
time  and  place,  arc  negotiable  promises  for 
the  payment  of  money,  and  arc  subjcat  to 


the  same  rules  as  other  negotiable  instru- 
ments. They  are  transferable  by  delivery, 
although  detached  from  the  bonds ;  and  a 
purchaser  in  good  faith,  before  maturity, 
from  one  who  has  stolen  them,  acquires  a 
valid  title.  Ever /son  v.  Natiomxl  Bank,  66 
N.  V.  14.— Disapproving  Myers  v.  York 
&  C.  R.  Co.,  43  Me.  232;  Jackson  v.  York 
&  C.  R.  Co..  48  Me.  147.— Cooper  v. 
Thompson,  \iBlatchf.  (U.  S.)  434.  Thomp- 
son V.  Perrine,  12  Am.  <S^  Eng.  R.  Cas.  577, 
106  I/.  S.  '589,  I  Sup.  Ct.  Rep.  564.— Fol- 
lowing Thompson  7k  Perrine,  103  U.  S. 
806. — Haven  v.  Grand  Junction  R.  &^  D.  Co., 
log  A/ ass.  88.  iXational Exchange  Bank  v. 
Hartjord,  P.  £~  F.  R.  Co.,  8  R.  I.  375. 

Railroad  coupons  are  not  rendered  non- 
negotiable  by  the  fact  that  they  are  not 
made  payable  to  a  particular  person.  Smith 
V.  Clark  County,  54  Mo.  58. 

The  fact  that,  by  their  terms,  they  are  de- 
clared to  be  for  interest  upon  bonds  spe- 
cified by  their  numbers  does  not  destroy 
their  negotiability  when  separated  from  the 
bonds  or  impair  the  title  of  one  purchasing 
from  another  without  production  of  the 
bonds.  Evertson  v.  National  Bank,  66  N. 
Y.  14. 

Such  instruments  are  entitled  to  days  of 
grace;  and  one  purchasing  after  the  expira- 
tion of  the  time  of  payment  specified,  but 
bef(jre  the  expiration  of  the  days  of  gr;ice, 
is  a  purchaser  before  maturity.  Evertson 
V.  National  Bank,  b6  A'.  Y.  14. 

5.  When  not  coiLsidered  negotia- 
ble.—In  the  absence  of  proof  of  custom 
as  to  the  negotiability  of  couprns  or  inter- 
est warrants  d'liconnected  from  the  bonds 
with  which  they  were  issued,  an  indepen- 
dent negotiable  character  cannot  be  given 
them  without  the  interposition  of  the  legis- 
lature, unless  the  intention  of  the  party  is- 
suing them  distinctly  so  appears  upon  the 
face  of  the  coupon  itself.  Jl/ye,-^  v,  ]'ork 
6-  C.  R.  Co.,  43  A/f.  232.— DiSAPPKo\  y.ij  in 
Evertson  7'.  National  Hank,  66  N.  Y.  14. 

Where  interest  coupons  or  warrants  to 
such  bonds  are  not  made  payable  to  bearer 
or  order,  they  are  not  negotiable  when 
sejjarated  from  the  bonds,  although  the  lat- 
ter are  themselves  negotiable;  and  a  pur- 
chaser of  these  detached  instruments  takes 
them  subject  to  all  defects  in  the  title  of 
his  transferrer,  and  therefore  subject  to  the 
claims  of  the  true  owner  in  case  they  have 
been  stolen.  Evertson  v.  National  Bank, 
C6  A'.  ]'.  14. 
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An  interest  coupon,  not  having  a  payee 
designated  therein,  is  not  a  promissory 
note,  nor  negotiable  in  law.  Wright  v. 
0/iio  &>  M.  A\  Co.,  I  Disney  (Ohio)  465. 

Though  coupons  are  in  the  form  of  orders 
to  pay  money,  they  are  not  to  be  regarded 
as  bills  of  exchange.  Arents  v.  Common- 
lucalth.  18  Graft.  (  Va.)  750. 

<$.  Transfer  and  sale.--Bonds  and 
coupons  made  payable  to  bearer  pass  by 
mere  delivery,  and  no  assignment  is  neces- 
sarv  to  enable  tt)2  holder  to  sue.  Evans  v. 
Cleveland  &>  P.  K.  Co.,  5  Phila.  (Pa.)  512. 

Possession  of  coupons  uncanceled  is 
frima-facie  evidence  of  title  thereto,  with 
the  rights  of  a  purchaser;  but  where  the 
question  is  raised  whether  a  transfer  of 
coupons  was  a  sale  or  a  surrender  for  pay- 
ment, the  intent  of  the  original  holder  to 
sell  may  be  inferred  from  the  fact  that  he 
had  actual  notice  that  a  purchase  and  not 
payment  is  being  made,  and  where  he  con- 
sents to  take  the  money  after  such  notice. 
So  the  same  result  follows  if  the  holder 
acquiesce  in  the  transaction  on  being  sub- 
sequently informed  that  the  payment  was 
not  by  the  company  issuing  the  bonds,  but 
by  a  third  party  intending  to  purchase  and 
keep  the  coupons  alive.  Duncan  v.  Mobile 
&-  O.  K.  Co.,  3  Woods  (U.  S.)  567. 

7.  Payment,  g^encrally.  —  Interest 
coupons  detached  from  railroad  bonds  exe- 
cuted in  1 860  arc  payable  in  the  legal  tender 
notes  of  the  United  States, though  executed 
prior  to  the  passage  of  the  legal  tender  acts. 
Norwich  1^  W.  R.  Co.  v.  Johnson,  15  Wall. 
(U.  .S'.)  195.— Following  Knox  v.  Lee,  12 
Wall.  (U.  S.)  457. 

Where  the  liability  for  interest  coupons 
results  solely  from,  and  is  embraced  in,  the 
liability  for  the  bonds  of  which  they  were  a 
part  when  issued,  a  release  for  the  bonds 
includes  the  liability  for  the  c()up>)ns.  State 
V.  North  La.  &*  T.  R.  Co.,  25  La.  Ann.  65. 

Where  a  railroad  makes  a  mortgage, 
agreeing  to  pay  semi-annual  interest  on  its 
bonds  out  of  its  surplus  e;irnings,  and  no 
account  has  been  kept  of  such  earnings  for 
a  number  of  years,  upon  an  accounting  the 
holders  of  interest  coupons  are  entitled  to 
h:ive  the  earnings  of  each  six  months  ap- 
|)lied  to  the  payment  of  the  interest  repre- 
senting that  period.  Jiarry  v.  Afissoiiri, 
A',  ^i-  T.  R.  Co.,  29 /Iff I.  &•  Kng.  R.  Cas. 
3«4.  27  /•■«/.  Rep.  I. 

The  holders  of  coupons  from  bonds  se- 
nt red  by  a  mortgage  on  a  railroad  have  a 


right  in  equity  to  have  payment  made  to 
them,  and  in  the  order  in  which  the  ccu- 
pons  fall  due;  and  whether  negotiable  or 
not,  separate  from  the  bonds  so  as  to  enable 
the  holders  to  maintain  an  action  at  law, 
they  are  when  matured  a  constituent  part 
of  the  mortgage  debt,  and  an  assignment  of 
them  carries  with  it  by  implication  an  inter- 
est in  the  mortgage  security.  Siivall  v. 
Brainerd,  38  Vt.  364.— Followed  in  Mil- 
ler t/.  Rutland  &  W.  R.  Co.,  40  Vt.  399. 

And  the  coupon  holder,  in  a  foreclosure 
of  the  mortgage,  is  entitled  to  &  pro  rata 
distribution  with  the  holders  of  the  residue 
of  the  mortgage  debt.  Miller  v.  Rutland 
&■>  W.  R.  Co..  40  Vt.  399. 

8.  Presentment— Time  and  place 
of  payment.— The  degree  of  diligence  re- 
quired of  the  holder  of  a  coupon  is  to  be 
ascertained  by  reference  to  the  relations  of 
the  parties.  It  must  be  presented  for  pay- 
ment within  a  reasonable  time  after  it  be- 
comes due  and  payable,  so  as  to  have  the 
liability  of  the  guarantor  in  case  of  any  in- 
jury resulting  from  delay.  Arents  v.  Com- 
monwealth, 18  Graft.  (Va.)  750. 

Tl.ough  it  is  not  required  that  a  coupon 
shall  be  presented  for  payment  on  the  day 
it  becomes  due  it  is  nevertheless  regarded 
as  due  and  payable  on  the  day  fixed  for  the 
payment  of  interest.  Arents  v.  Common- 
wealth, 18  Graft.  (  Va.)  750. 

Though  a  coupon  is  made  payable  at  a 
named  banking  house  on  presenting  to  it 
the  proper  coupon,  it  is  still  due  and  pay- 
able on  the  day  when  the  interest  is  due, 
as  specified  in  it.  Arents  v.  Commonwealth, 
18  Graft.  (Va.)  750. 

When  an  interest  coupon  is  payable  at  a 
particular  place,  presentation  for  payment 
at  that  place  is  not  a  condition  precedent  to 
a  suit  against  the  maker.  Smith  v.  Talla- 
poosa County,  2  Woods  ( [/.  S.)  574. 

1>.  Payment,  when  not  an  extin- 
fyiiiNliment.*— Payment  of  the  amount 
due  on  railroad  bond  coupons  by  a  third 
party,  not  the  debtor,  and  taking  them  into 
possession  without  any  intention  to  treat 
them  as  extinguished,  constitute  a  sale  of 
the  coupons.  The  fact  that  the  person 
making  such  payment  is  the  financial  agent 
of  the  mil  road  issuing  them  docs  not  estop 
him,  or  those  holding  under  him,  from  de- 

*  Coupons  prcsentfdi  for  pHymcnt  ami  taken 
up  by  one  who  Hilvancrd  money,  see  note,  24 
Am.  &  Eno.  R.  Cas.  207. 
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manding  payment,  unless  he  acts  in  bad 
faith.     Ketchum  v.  Duncan,  96  U.  S.  659. 

Uncanceled  coupons  having  been  taken 
up  by  parties  who  advanced  the  money  to 
an  embarrassed  corporation  for  that  purpose 
— although  marked  paid  in  the  company's 
books— tliese  parties  have  an  equity  to 
cliiini  for  their  coupons  the  benefit  of  the 
lien  which  originally  secured  them.  The 
recognition  of  this  equity  may  be  acquired 
at  the  hands  of  persons  seeking  the  equi- 
table powers  of  the  court  to  enable  them  to 
contest  the  liability  of  the  company  to  pay 
these  coupons.  Hand  v.  Savannah  &*  C.  R. 
Co.,  17  So.  Car.  219. 

13.  had  advanced  money  and  taken  up 
certain  coupons  on  the  faith  of  an  agree- 
ment with  the  directors  of  the  corporation 
that  he  should  have  the  benefit  of  the 
mortgage.  Held,  that  he  should  be  pro- 
tected, as  it  appears  that  no  superior  equity 
forbids  it.  Miller  v.  Rutland  &*  W.  R.  Co., 
40  Vt.  399. 

Interest  coupons  due  on  mortgage  bonds 
were  detached  and  presented  for  payment. 
The  corporation  being  out  of  funds,  they 
were  paid  at  its  office  with  money  volun- 
tarily supplied  for  the  purpose  by  D.  K. 
(who  was  president  and  a  director  of  the 
corporation,  and  its  creditor  to  a  large 
amount),  upon  an  understanding  between 
him  and  the  corporation  that  they  were  not 
extinguished  as  iigainst  it,  but  were  to  be 
held  by  him  in  place  of  the  persons  who  pre- 
sented them.  Tliese  persons  had  no  inten- 
tion of  assigning  them  to  any  one,  and  sup- 
posed that  they  were  paid  and  extinguished 
by  the  corporation  in  regular  course  of 
business.  The  transaction  was  designed  to 
maintain  the  credit  of  the  corporation  and 
protect  D.  K.  as  its  creditor,  but  not  to  en- 
able it  to  sell  any  of  its  bonds  or  coupons. 
The  belief,  however,  thereby  created,  that  it 
was  able  to  pay,  and  did  pay,  tliese  coupons 
at  maturity,  was  held  and  acted  on  by  an- 
other corporation  in  subsequent  purchase  of 
the  bonds  from  individual  holders  of  them  ; 
but  these  purchases  were  made  at  or  below 
the  par  value  of  the  bonds  and  accrued  in- 
terest, and  were  not  made  till  between  eight 
and  nine  years  afterwards,  and  then  with  a 
view  to  acquire  title  to  lands  which  consti- 
tuted the  mortgaged  security,  and  which 
this  corporation  had  voted  to  buy.  Held, 
that  after  a  judicial  sale  of  the  lands  upon 
foreclosure  of  the  morf^^age,  D.  K,  was  not 
estopped     to     maintain    a    claim    for    the 


amount  of  the  coupons  paid  by  him,  with 
interest  from  the  date  of  payment,  against 
a  surplus  of  the  proceeds  of  the  sale  re- 
maining after  full  satisfaction  of  the  claims 
of  all  the  other  creditors.,  Haven  v.  Grand 
Junction  R.  (S>»  D.  Co.,  109  Mass.  88. —  FoL- 
LOWKD  IN  South  Covington  &  C.  St.  R.  Co. 
V.  Gest,  34  Fed.  Rep.  628. 

10.  Lien. — A  coupon  payable  to  bearer, 
detached  from  a  bond,  and  owned  by  one 
party  while  the  bond  is  owned  by  another, 
is  still  a  lien  under  the  mortgage  given  to 
secure  the  bond.  AI tiler  v.  Rutland  &>  W. 
R.  Co..  40  Vt.  399.— Following  Bewail  v. 
Brainerd,  38  Vt.  364. 

A  railroad  company  not  having  sufficient 
money  to  pay  all  the  coupons  falling  due 
upon  its  first-mortgage  bonds,  the  president 
borrowed  money  of  plaintiff  to  make  up  the 
deficiency,  and  to  secure  him  gave  him  the 
coupons  in  question,  which  were  a  part  of 
the  same  coupons  that  had  been  previously 
paid  by  the  company  and  delivered  up  to 
its  secretary  for  retirement  and  cancellation. 
Held,  that  plaintiff  was  not  a  purchaser  of 
the  coupons,  and  that  they  were  not  en- 
titled to  the  benefit  of  the  lien  of  the  first- 
mortgage  bonds.  Cameron  v.  Tome,  24 
Am.  &*  Eng.  R,  Cas.  203,  64  Afd.  507,  2 
All.  Rep.  837. 

11.  Priority.— Interest  coupons  taken 
from  railroad  bonds  secured  by  a  mortgage 
are  not  entitled  to  priority  of  payment  over 
others  subsequently  maturing,  or  the  prin- 
cipal of  the  bonds,  where  the  mortgage 
contains  no  provision  giving  such  priority. 
Duncan  v.  Mobile  &•  O.  R.  Co.,  3  Woods  (I/. 
S.)  567.  Ketchum  v.  Duncan,  96  U.  S.  659. 
— Dl.STiNGUlSHED  IN  HoUister  V.  Stewart, 
1 1 1  N.  Y.  644. 

Interest  coupons  upon  the  bonds  of  a 
railroad  corporation,  received  by  one  who 
has  advanced  the  money  with  which  they 
were  taken  up,  under  an  agreement  that 
they  were  to  be  delivered  to  him  uncan- 
celed, as  security  for  the  advances,  as 
against  the  corporation,  are  valid  securities 
in  the  hands  of  the  holder;  and  a  mortgage 
upon  tlie  corporate  property,  given  to  pay 
the  bonds,  may  be  enfoiced  for  his  benefit. 
Union  Trust  Co.  v.  Monticello  &^  P.  J.  R. 
Co.,  63  A^.  r.  311. 

But  as  between  him  and  bondholders 
who  received  the  amount  of  their  coupons 
in  ignorance  of  the  transaction,  and  sup- 
posing their  coupons  to  have  been  paid,  the 
latter  have  the  prior  equity ;  and  if,  upon 
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foreclosure  and  sale  of  the  mortgaged  prop- 
erty, the  sum  realized  is  insufficient  to  pay 
the  face  of  the  bonds,  the  holder  of  the 
coupons  is  not  entitled  to  share  in  the  pro- 
ceeds. Union  Trust  Co.  v.  Monticdlo  &*  P. 
J.  A'.  Co.,  63  A'.  V.  311.— Followed  in 
South  Covington  &  C.  St.  R.  Co.  v.  Gest,  34. 
Fed.  Rep.  628. — Cameron  v.  Tome,  24  Am. 
&>  Eng.  K.  Cas.  203,  64  J../.  507,  2  Atl.  Rep. 

S37. 

A  railroad  company  made  a  contract  for 
the  construction  of  its  road  by  which  bonds 
to  the  amount  of  $25,000  a  mile  were  to  be 
issued  to  the  contractors,  who  were  to  pro- 
cure the  necessary  money  by  the  sale  of  tlie 
securities,  and  were  to  advance  funds  and 
buy  up  the  coupons  as  they  matured.  Held, 
that  t!ie  contractors  were  not  entitled  to 
priority  over  the  bondholders  for  coupons 
purchased  in  terms  of  the  contract.  Hollis- 
ter  V.  Stewart,  38  Am.  &*  Eng.  R.  Can.  599, 
1 1 1  ^V.  Y.  644.  19  A^.  E.  Rep.  782. 

Where  a  railroad  company  issued  bonds, 
with  coupons  for  interest  attached,  which 
were  guaranteed  by  the  state,  and  to  secure 
the  payment  thereof  gave  to  the  state  a 
statutory  lien  on  all  the  franchises,  rights, 
and  property  of  the  company  ;  and  the  com- 
pany afterwards  failed  to  pay  the  coupons 
and  became  insolvent;  and  before  the 
bonds  became  due  the  statutory  lien  or 
mortgage  was  foreclosed  in  an  action  by 
the  stale,  and  all  the  franchises,  rights,  and 
property  of  the  company  were  sold — held, 
that  the  holders  of  the  coupons  past  due  at 
the  time  of  the  sale  were  not  entitled  to 
priority  of  payment  over  the  owners  of  the 
principal  debt,  which  was  not  then  due,  but 
tliat  such  proceeds  were  distributable, /<jr/ 
passu,  between  the  holders  of  the  coupons 
past  due  and  the  owners  of  the  bonds. 
State  V.  Spartanburg  &*  U.  R,  Co.,  S  So.  Car, 

I29- 

12.  Interest  on  overdue  coupons.* 

—  Interest  is  due  on  coupons  from  maturity. 
Genoa  v.  Woodruff,  92  U.  S.  502. —  FOL- 
LOWED IN  Welsh  V.  First  Div.  St.  P.  &  P. 
K.  Co.,  25  Minn.  314;  Walnut  7/.  W'ade,  103 
U.  S.  b8j. — Cairo  v.  Zane,  149  U.  S.  122,  13 
Sup.  Ct.  Rep.  803.— Following  Humphreys 
V.  Morton,  100  111.  592;  Harper  v.  Ely,  70 
111.581;  Dturyv.  Wolfe,  134  111.  294;  United 
States  Mortgage  Co.  r:  Sperry,  13S  U.  S. 
m.—Iieattys  v.  Solon,  45  ^V.  J'.  5.  R.  S99, 

•  Recovery  of  interest  on  overdue  coupons, 
t^.e  note,  64  Am.  Dec.  441. 

3  U.  R.  D.— 22. 


64  Hun  120,  19  X.  Y.  Supp.  37.  Gibert  v. 
Washington  City,  V.  M.  &-  G.  S.  R.  Co.,  i 
Am.  &»  Eng.  R.  Cas.  473,  33  Gratt.  ( Va.) 
586. 

Where  interest  coupons  are  made  so  as 
to  be  negotiable  promises  to  pay  money, 
and  to  circulate  independently  of  the  bond, 
if  not  paid  when  due,  interest  should  be  al- 
lowed thereon  for  the  delay  of  payment, 
though  there  be  no  express  promise  to  pay 
interest  on  interest.  Connecticut  Mut.  L. 
Ins.  Co.  v.  Cleveland,  C.  Sf  C.  R.  Co.,  26 
How.  Pr.  (N.  Y.)  225, 41  Barb.  9 ;  affirming 
23  How.  Pr.  180. 

In  the  case  of  bonds  with  interest  coupons, 
the  latter  may  be  detached  as  they  become 
due,  and  if  not  paid  at  maturity  the  holder 
may  recover  interest  thereon.  And  so  the 
guarantor  of  the  prompt  payment  of  the 
principal  and  interest  of  such  bonds  is 
liable  for  interest  upon  the  separate  cou- 
pons from  the  time  the  same  are  payable. 
Philadelphia  <S-  A'.  R.  Co.  v.  Knight,  \2^Pa. 
St.  58,  16  Atl.  Rep.  492.  Williamsburg h 
Sav.  Bank  v.  Solon,  47  N.  Y,  S.  R.  496,  20 
AT.  Y.  Supp.  27. 

The  coupons  of  railroad  bonds  are  ne- 
gotiable instruments,  and  may  be  sued  on 
by  the  holder  separate  from  the  bonds,  and 
interest  from  the  date  of  demand  and  re- 
fusal of  payment  may  be  recovered.  Beaver 
County  V.  Armstrong,  44  /'a.  St.  63.— Dis- 
approving Rose  V.  Bridgeport,  17  Conn. 
243.  Quoting  Mechanics'  Bank  v.  New 
York  &  N.  H.  R.  Co.,  13  N.  Y.  599;  White 
V.  Vermont  &  M.  R.  Co.,  21  How.  (U.  S.)  575  ; 
Com'rs  of  Knox  County  v.  Aspinwall,  21 
How.  (U.  S.)  539;  Craig  v.  Vicksburg,  31 
Miss.  216.— L<n>e  v.  Philadelphia  &^  R.  R. 
Co.,  19  Phila.  (/'a.)  304.  Whitaher  v.  Hart- 
ford, P.  &"  F.  R.  Co.,  8  R.  I.  47. 

A  coupon  payable  on  presentation  and 
demand  can  bear  interest  only  from  the 
dale  of  its  maturity,  and  after  payment  has 
been  demanded  and  unjustly  refused.  Cor- 
coran V.  Chesapeake  &>•  O.  Canal  Co.,  \  Mac- 
Arth.  {D,  C)  358.— Reviewing  Gelpcke  v. 
Dubuque,  i  Wall.  (U.  S.)  206;  Aurora  City 
V.  West,  7  Wall.  105. 

A  coupon  bond  issued  by  an  incorporated 
railroad  company,  redeemable  on  a  day  cer- 
tain and  at  a  bank  named  on  the  surrender 
of  the  bond,  bears  interest  from  its  maturity, 
although  no  demand  of  payment  or  offer  to 
surrender  tlie  bond  be  made  at  the  bank  or 
elsewhere.  So  coupons,  payable  at  a  cer- 
tain time  and  place,  bear  interest  from  the 
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time  they  fall  due,  without  demand  of  pay- 
ment. Langston  v.  South  d^olina  R,  Co.,  2 
So.  Car.  248. 

Where  a  railroad  company  has  no  funds 
at  the  place  at  which  the  coupons  on  their 
bonds  are  to  be  presented  for  payment,  in- 
terest is  payable  on  the  coupons  after 
maturity  without  presentation.  North  Pa. 
R.  Co.  V.  Adams,  54  Pa.  St.  94. — DlSTlN- 
iiui.SHlNG  Emlen  v.  Lehigh  C.  &  N.  Co.,  47 
Pa.  St.  76. 

Wiierc  tlie  law  allows  interest  upon  past- 
due  interest  coupons  from  municipal  bonds 
issued  in  aid  of  a  railroaii,  the  right  to  such 
interest  cannot  be  impaired  by  a  subsequent 
act  of  the  legislature.  Koshkonong  v.  Bur- 
ton, 7  A)n.  iS^  Eng.  R.  Cas.  203, 104  U.  S.  668. 

Under  hnvs  of  Illiiiois  oveidue  coupons 
whici)  from  tlieir  form  are  negotiable  in- 
struments draw  interest  after  maturity,  if 
not  paid,  at  the  rate  of  six  per  cent,  per 
annum.  United  States  Mortgage  Co.  v. 
Sperry,  1 38  U.  6".  3 1 3,  11  Sup.  Ct.  Rep.  32 1 . 
— Followed  in  Cairo  v.  Zane,  149  U.  S. 
122. 

Unless  tiiere  be  a  provision  to  the  con- 
trary, past-due  interest  coupons  of  munici- 
pal railroad  bonds  bear  interest  according 
to  the  law  of  the  state  where  issued.  Scot- 
laud  County  V.  Hill,  132  U.  S.  107,  \o  Sup. 
Ct.  Rep.  26;  affirming  25  Fed.  Rep.  395. 

Municipal  bonds  issued  in  Illinois  for 
railroad  stock  were  made  payable,  principal 
and  interest,  in  New  York.  Held,  that  in- 
terest coupons,  after  due,  drew  interest  at 
the  rate  fixed  by  the  laws  of  New  York. 
Paua  V.  Iknvler,  12  Am.  &*  i^Hii-  l^-  ^''J'- 
563,  107  U.  S.  529,  2  Sup,  Ct.  Rep.  704. 

Interest  upon  unpaid  coupons  of  mort- 
gage bonds  is  not  entitled  to  payment  in 
priority  to  tlie  principal  of  tlie  mortgage 
itself.  Hollister  v.  Ste:vart,  38  ./w.  &*  Eng. 
R.  Cas.  599,  111  N.  Y.  644,  \<)  X.  E.  Rep. 
7S2.-  Distinguishing  Ketchum  j.  Duncan, 
96  U.  S.  659. 

Where  past-due  interest  coupons  of  rail- 
road mortgage  bonds  iiave  been  detaclied 
from  the  bonds,  but  are  still  in  the  hands  of 
the  owner  thereof,  and  by  tlie  terms  of  tiie 
bonds  the  obligor  has  tlie  option  to  redeem 
tlieni,  a  tender,  in  exercise  of  tlie  option,  of 
payment  of  the  bonds  and  accrued  interest, 
on  condition  that  said  coupons  and  bonds 
be  surrendered,  is  valid  and  will  stop  tiie 
running  of  interest  after  the  date  tiiereof. 
liailey  \.  liuehanan  County,  115  A.  .'.  297, 
22  i\.  E.  Rep.  155,  26  A'.  J'.  S.  R.  128. 


Such  coupons,  when  detached  from  the 
bonds,  are  for  many  purposes  to  be  con- 
sidered as  independent  separate  instruments 
until  negotiated  or  used  in  some  way,  and 
wiiile  in  the  hands  of  the  owner  of  the 
bonds  they  remain  mere  incidents  thereof, 
and  have  no  otlier  or  greater  force  or  effect 
than  the  stipulation  for  the  payment  of 
interest  contained  in  the  bonds.  Bailey  v. 
Buchanan  County,  115  N.  V.  297,  22  N.  E. 
Rep.  155,  26  A',   y.  S.R.  128. 

The  interest  coupons  of  municipal  bonds, 
issued  for  stock  in  a  railroad,  do  not  bear 
interest  after  due,  tliere  being  no  statute 
allowing  such  interest.  Pekin  v.  Reynolds, 
31  III.  529.— DisiiNGUiSHKU  IN  Pittsburgh, 
Ft.  \V'.  &  C.  R.  Co.  V.  Swinney,  97  Ind.  5S6. 

13.  Stolon  <;uiii>oii!<i  in  iniiocoiit 
liaiids. — Coupons  stolen  after  the  day  when 
they  had  become  due  and  payable,  tiiough 
they  afterwards  come  into  tlie  hands  of  a 
bona-fide  iiolder  for  value,  cannot  be  held  by 
him  against  the  rightful  owner.  Arents  v. 
Commonwealth,  \8  Gratt.  {Va.)  750.  Com- 
pare Evert  son  v.  National  Bank,  66  A'.  Y.  14. 

II.  ACTIOKS  ON  COUPONS. 

14.  UiH:]it  of  action.— The  holder  of 
interest  coupons  from  municipal  bonds,  is- 
sued for  railroad  stock,  may  maintain  a  suit 
to  recover  the  interest  without  producing 
the   bonds.    Kenosha   v.  Lamson,    9  Wall. 

iu.s.)xn. 

Wiiere  an  act  authorizing  the  issue  of 
municipal  bonds  provides  tliat  they  "shall 
be  transferable  only  on  the  books  of  the 
city,"  a  holder  of  the  coupons  for  interest 
cannot  recover  thereon  unless  the  bonds 
have  been  transferred  to  him  as  provided 
by  the  act.  Oetrieh  v.  Pittsburgh,  i  Pittsb. 
{Pa.)  522. 

A  pnjvision  in  a  railroad  mortgage  that, 
upon  default  in  the  payment  of  the  coupons 
for  ninety  days,  the  principal  of  the  bonds 
siiall  become  due  and  payable  at  the  o[)tion 
of  tlie  mortgage  trustee,  but  that  a  majority 
of  the  bond  holders  may  waive  the  right  to 
consider  the  principal  due,  does  not  affect 
the  right  to  collect  interest  on  the  coupons; 
and  a  waiver  of  the  bondholders  as  to  con- 
sidering the  principal  due  is  not  a  waiver  of 
the  interest.  Lyon  v.  A'tw  York,  S.  &*  W, 
R.  Co.,  14  Daly  (N.  Y.)  489,  15  A^.  Y.  S.  R, 
348  ;  affirming  13  A.   1'.  .S".  R.  732. 

A  railway  mortgage  provided  that  the 
trustee  may  execute  the  power  of  entry  and 
sale  of  the  mortgaged  property  in  case  of 
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default,  and  forbade  the  bondholders  from 
taking  proceedings  at  law  or  in  equity  to 
foreclose  or  to  procure  a  sale  of  the  prop- 
erty independently  of  the  trustee.  Held, 
that  this  provision  only  applied  to  such 
proceedings  as  the  trustee  might  take,  and 
not  to  actions  at  law  to  collect  interest  due 
on  coupons,  which  action  the  trustee  could 
not  bring.  Lyon  v.  New  York,  S.  <&-•  W.  K. 
Co.,  14  Daly  {N.  Y.)  489,  15  N.  Y.  5.  A'. 
348  ;  affirming  13  jV.  Y.  S.  R.  Tyi. 

By  a  statute  of  New  York  a  county  judge 
was  authorized,  on  a  petition  by  a  specified 
number  of  taxpayers,  to  ascertain,  by  judi- 
cial inquiry,  whether  the  majority  of  the 
ta.xpayers  of  a  town,  in  number  and  in  tax- 
able property,  desired  the  town  to  issue  its 
bonds  in  aid  of  a  railroad  company ;  and, 
if  he  ascertained  such  to  be  the  case,  he 
was  authorized  to  appoint  three  commis- 
sioners to  execute  and  issue  bonds  in  behalf 
of  the  town  and  invest  them  in  the  stock 
or  bonds  of  the  company.  On  a  petition 
and  proofs  the  county  judge  adjudged  that 
the  bonds  should  be  issued  by  the  town,  and 
ap|)<)inted  commissioners  to  do  so.  Oppos- 
ing taxpayers  obtained  a  writ  of  certiorari 
for  the  review  by  the  supreme  court  of  the 
sf.ate  of  the  decision  of  the  county  judge. 
After  the  writ  had  been  issued,  and  the 
commissioners  and  the  company  had  had 
notice  of  it,  they  executed  the  bonds  and 
delivered  them  to  the  company.  The  su- 
preme court  reversed  the  judgment.  The 
bonds  had  interest  coupons,  and  B.  subse- 
quently brought  suit  against  the  town  on 
some  of  the  coupons.  It  did  not  appear 
how  he  acquired  title  to  the  coupons,  or 
whether  he  ever  owned  the  bonds  to  which 
the  coupons  belonged,  althougli  it  appeared 
that  he  had  the  coupons  in  his  possession 
before  they  fell  due.  Held,  that  he  was  not 
entitled  to  recover.  The  issue  of  the  ftv//- 
o^rtir/ suspended  the  operation  of  the  judg- 
ment, and  the  company  acquired  no  title  to 
the  bonds  which  they  could  enforce  as 
against  the  town.  Bailey  v.  Lansing,  13 
Blatchf,  ( U.  S.)  424. 

15.  Jurisdiction.— In  a  suit  to  recover 
coupons  on  railroad  bonds  issued  by  a 
county  court,  the  question  whether  the 
amount  sued  on  is  sufficient  to  bring  it 
within  jurisdiction  of  the  circuit  court  is  to 
be  determined  by  the  aggregate  amount  of 
the  coupons.  Smi/A  v.  Clark  County,  54 
AU.  58. 


16.  Who  may  sue.— A  holder  of  cou- 
pons from  municipal-aid  bonds  may  recover 
thereon  without  showing  that  he  is  the 
owner  of  the  bonds.  Thomson  v.  Lee 
County,  3  Wall.  {U.  S.)  327. — Followed 
IN  Walnut  V.  Wade,  103  U.  S.  683. 

A  person  can  recover  on  coupons  on  the 
bonds  of  a  town  issued  in  aid  of  a  railroad 
although  his  sole  purpose  in  buying  them 
was  to  bring  suit  on  them  in  the  U.  S.  cir- 
cuit court.  Foote  v.  Hancock,  15  Blatchf, 
{.U.S.)  343. 

Where  a  coupon  is  negotiable  by  delivery 
without  indorsement,  a  holder  may  demand 
payment  in  his  own  name  without  any  in- 
dorsement. Johnson  v.  Stark  County,  24 
///.  75. — Approved  in  Roberts  v.  Bolles, 
loi  U.  S.  1 19. 

Where  coupons  are  payable  to  holder  or 
bearer,  the  right  of  the  owner  thereof  to 
sue  in  a  federal  court  does  not  depend  upon 
the  citizenship  of  any  former  holder,  as  he 
is  not  an  "assignee  "  within  the  meaning  of 
the  act  of  congress  of  March  3,  1875,  ch. 
137,  providing  that  no  circuit  or  district 
court  shall  have  cognizance  of  any  suit 
founded  on  contract  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted 
in  such  court  if  no  assignment  had  been 
made.  Thompson  v.  Perrine,  12  Am.  &* 
Eng.  R.  Cas.  577,  106  U.  S.  589,  i  Sup.  Ct. 
Rep.  564.  Cooper  v.  Thompson,  1 3  Blatchf. 
(U.  S.)  434. 

The  holder  of  overdue  interest  coupons 
and  interest  warrants,  whether  attached  to 
or  severed  from  bonds  issued  by  a  railroad 
corporation  payable  to  bearer,  may  main- 
tain an  action  thereon  against  the  corpora- 
tion, and  may  recover  interest  on  the 
amount  of  said  coupons  and  warrants  from 
the  time  they  became  due  and  payable. 
Philadelphia  &>  R.  R.  Co.  v.  Smith,  29  Am. 
c^  Eng.  R.  Cas.  400,  105  Pa.  St.  195.— Fol- 
lowed IN  Philadelphia  &  R.  R.  Co.  ■?'. 
Fidelity  I.,  T.  &  S.  D.  Co.,  29  Am.  &  Eng. 
R.  Cas.  404,  105  Pa.  St.  216. 

Without  some  statutory  provision,  no 
action  can  be  maintained  in  the  name  of  an 
assignee,  upon  interest  coupons,  which  con- 
tain no  negotiable  words,  nor  language 
from  which  it  can  be  inferred  that  it  was 
the  design  of  the  corporation  issuing  them 
to  treat  them  as  negotiable  paper,  or  as 
creating  an  obligation  distinct  from,  and 
independent  of,  the  bonds  to  which  they 
were   severally  attached   when  the   bonds 
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were  issued.  Jackson  v.  Fipr^  6«»  C.  R.  Co., 
48  J/^.  147. — Disapproved  in  Evertson  v. 
National  Banic,  66  N.  Y.  14. 

Tlie  negotiability  of  such  coupons  is  a 
question  of  law,  to  be  determined  from  the 
papers  themselves,  by  fixed  and  well-settled 
rules ;  and  proof  of  custom,  as  to  the  ne- 
gotiability of  them,  is  admissible.  Jackson 
V.  York  (S-  C  li.  Co.,  48  Me.  147. 

In  this  case  the  coupons  read,  "Coupon 
No.  I,  Bond  No.  60.  On  the  first  day  of 
May,  1852,  the  Y.  and  C.  R.  R.  Co.  will  pay 
nine  dollars  on  this  coupon  in  Portland." 
Signed  by  the  treasurer  of  the  company. 
Jackson  v.  York  (S-  C.  R.  Co.,  48  Me.  147. 

The  proper  action  was  debt  or  covenant, 
and  the  coupon  was  not  legally  assignable, 
so  that  an  action  could  be  sustained  in  the 
name  of  the  holder  assignee.  Jackson  v. 
York  &*  C.  R.  Co.,  48  Me.  147. 

The  holder,  by  purchase,  of  certain  inter- 
est coupons,  overdue,  cannot,  by  reason  of 
that  interest  alone,  maintain  an  action  in 
his  own  name,  to  enforce  a  trust,  and  the 
sale  of  property  covered  by  a  deed  of  trust, 
executed  to  secure  a  series  of  negotiable 
bonds,  with  such  unnegotiable  interest  cou- 
pons attached.  Wright  v.  Ohio  &»  M.  R. 
Co..  I  Disney  {Ohio)  465. 

A  city  issued  bonds,  with  coupons  for  in- 
terest. A  railroad  company  indorsed  upon 
the  bonds  a  guaranty  of  prompt  payment  of 
principal  and  interest.  Held,  that  the 
holder  of  a  detached  coupon  might  sue  the 
guarantor  in  his  own  name;  that  he  was 
not  required  to  use  the  name  of  the  holder 
of  the  bond.  Taylor  v.  Memphis  Sf  C.  R. 
Co.,  \\  Lea{Tenn.)  186. 

17.  Who  may  bo  sued.— Sureties  on 
a  coupon  bond  ;ire  liable  on  a  suit  upon  the 
coupons  although  the  contract  of  suretyship 
is  indorsed  only  on  the  bond  itself.  Love 
V.  Philadelphia  <S-  R.  R.  Co.,  19  Phila.  {Pa.) 
304.— Following  Commonwealth  v.  Canal 
Co.,  45  Leg.  Int.  237. 

In  order  to  maintain  an  action  on  the 
guaranty  of  county  bonds  it  is  not  necessary 
for  the  holder  to  sue  the  county  in  the  first 
instance  or  pursue  it  to  insolvency ;  nor  is 
any  demand  or  notice  required.  Evans  v. 
Ch"veland  &>  P.  R.  Co.,  5  Phila.  {Pa.) 
512. 

18.  Plondiiig.— It  is  not  necessary  to 
aver  and  prove,  in  a  suit  on  coupons  from 
municipal  bonds  issued  to  a  railroad,  that 
the  coupons  were  presented  for  payment  at 
the  place  where   they  are  made  payable. 


Walnut  V.  Wade,  3  Am.  <S-  Eng.  R.  Cas.  36, 
103  U.  S.  683. 

Such  coupons  bear  interest  if  not  paid  at 
maturity,  and  when  severed  from  the  bonds 
are  negotiable  and  pass  by  delivery.  A 
failure  to  present  when  due  will  not  defeat 
the  interest,  but  a  town  may  defeat  a  recov- 
ery of  interest  by  showing  that  it  had  the 
money  to  pay  the  coupons  when  due.  Wal- 
nut V.  Wade,  3  Am.  &*  Eng.  R.  Cas.  36,  103 
U.  S.  683. — Following  Clark  v.  Iowa  City, 
20  Wall.  (U.  S.)  583 ;  Aurora  v.  West,  7 
Wall.  82;  Thompson  v.  Lee  County,  3  Wall. 
327  ;  Genoa  v.  Woodruff,  92  U.  S.  502. 

In  an  action  on  interest  coupons  detached 
from  the  bonds  of  a  railroad  it  is  not  error 
to  allow  the  plaintiff,  at  the  trial,  to  correct 
in  his  petition  an  erroneous  numeration  of  a 
part  of  the  coupons,  where  the  dates  and 
amounts  remain  the  same.  Baltzer  \ .  Kan- 
sas Pac.  R.  Co.,  3  Mo.  App.  574. 

In  a  suit  to  recover  interest  upon  coupon 
bonds  an  affidavit  of  defense  is  demandable 
if  the  plaintiff  file  a  copy  of  the  coupons, 
without  a  copy  of  the  bonds  from  which 
they  have  been  detached.  Wain  v.  Hunt- 
ingdon &'  B.  T.  R.   Co.,  16  Phila.  {Pa.)  21. 

In  an  action  of  debt  on  coupons  from 
bonds  issued  by  a  county  in  payment  of 
railroad  stock,  pleas  that  plaintiff  is  not  the 
owner,  holder,  or  bearer  of  the  same,  but 
that  they  are  the  property  of  a  third  person, 
and  that  the  county  never  executed  them, 
are  good  on  general  demurrer,  though  so 
poorly  drawn  that  they  might  have  been 
stricken  from  the  record  on  motion,  or  been 
held  bad  on  special  demurrer.  Pendleton 
County  V.  Amy,  13  Wall.  {U.  S.)  297,  4  Am. 
Ry.  Rep.  109. 

Defendant  corporation  was  sought  to  be 
made  liable  upon  certain  interest  coupons 
issued  by  another  corporation,  on  the  ground 
that  it  had  consolidated  with  the  corpora- 
tion issuing  the  coupons.  The  only  allega- 
tion in  the  complaint  relating  to  such  con- 
solidation and  liability  was  that  under  the 
laws  of  certain  states  named,  "  all  the  debts, 
liabilities,  and  duties  of  said  consolidating 
companies  and  corporations,  respectively, 
thereupon  attached  to  defendant  and  be- 
came enforceable  against  it."  Held,  that 
this  stated  but  a  conclusion  and  was  there- 
fore demurrable.  Rio  Grande  Western  R, 
Co.  V.  Rothschild,  20  Civ.  Pro.  {N.  Y.)  197, 
37  A^.  Y.  S.  /?.  44,  13  A^.  Y.  Supp.  361. 

A  declaration  alleged  that  defetidants,  by 
their  bond  or  debenture,  did  bind  themselves 


COUPONS,  19. 


341 


to  pay  the  bearer  of  said  debenture  $1000, 
and  interest  thereon  half-yearly  at  seven 
per  cent,  per  annum  on  the  istof  March  and 
September,  at  a  named  place,  on  presenta- 
tion of  the  proper  "coupons"  therefor,  and 
then  annexed  to  said  bond ;  that  defend- 
ants delivered  the  bond  to  C.  &  Co.,  who 
tliereby  became  the  lawful  holders  of  said 
bond  and  coupons;  that  after  the  making  of 
said  bond,  the  coupon  for  $35,  being  the  in- 
stalment of  interest  due  September  i,  1873, 
was  duly  presented  at  said  place,  and  was 
not  paid,  but  was  dishonored,  and  payment 
refused;  and  that  said  coupon  and  all 
claims  in  respect  thereof  have  been  assigned 
to  plaintiff,  who  now  sues  for  the  recovery 
of  the  amount  thereof.  Held,  bad,  for  that 
it  did  not  appear  what  a  "  coupon  "  was,  or 
that  its  assignment  alone  gave  a  right  of 
action,  the  Covenant  to  pay  interest  being 
contained  in  the  bond.  McKensie  v.  Mon- 
treal &*  C.  of  O.  J.  R.  Co.,  Tj  U.  C.  C.  P. 
224. 

11>.  Defenses. — Where  a  municipality 
is  sued  upon  interest  coupons  issued  with 
bonds  in  payment  of  railroad  stock,  it  can- 
not set  up  as  a  defense  to  a  suit  thereon,  as 
against  a  bona-fide  purchaser  for  value  be- 
fore maturity,  that  the  company  never  con- 
structed the  road,  or  that  the  ...unicipal  of- 
ficers issued  the  bonds  in  violation  of 
certain  conditions  not  required  by  statute, 
and  of  which  plaintiff  has  no  knowledge. 
Brooklyn  v.  ^tna  L.  Ins.  Co.,  99  U.  S. 
362. 

The  coupons  are  not  barred  by  the  statute 
of  limitations,  but  partake  of  the  nature  of 
the  instrument  of  which  they  formed  part. 
Wain  V.  Huntingdon  &*  B.  T,  R.  Co.,  16 
P/iila.  {Pa.)  21. 

A  statute,  authorizing  township  bonds  in 
payment  of  stock  in  a  railroad,  provided 
that  the  amount  of  the  bonds  should  be 
limited  to  a  sum  that  would  not  require  an 
amount  of  over  one  per  cent,  of  the  taxable 
property  of  the  township  to  pay  the  inter- 
est. The  election  was  held  and  the  bonds 
regularly  issued,  and  recited  that  they  were 
issued  in  accordance  with  the  act.  Held, 
that  it  could  not  be  set  up  in  defense  to  a 
suit  on  coupons  by  a  bona-fide  holder  that 
the  bonds  issued  were  for  an  amount  great- 
er than  said  rate  of  taxation  would  pay. 
Marcy  v.  Osivego  Tp.,  92  U.  S.  637.— Fol- 
lowed IN  Wilson  V.  Salamanca  Tp.,  99  U. 
S.  499;  Walnut  V,  Wade,  103  U.  S.  683; 
Moultrie  County  v,  Fairfield,  105  U.  S.  370 ; 


Dallas  County  v.  McKenzie,  no  U.  S.  686; 
Humboldt  Tp.  v.  Long,  92  U.  S.  642. 

The  agent  of  the  county  and  the  presid- 
ing justice  of  the  county  court  substituted 
engraved  bonds,  the  signatures  on  the 
coupons  of  which  were  lithographed,  for 
private  bonds,  the  new  bonds  being  of  tiie 
same  date  and  amount  as  the  old,  and  tiie 
old  being  at  the  same  time  destroyed  ;  there 
was  no  order  of  the  county  court  for  the 
substitution,  but  the  county  afterwards  paid 
interest  for  two  years,  retained  the  certifi- 
cate of  stock,  which  was  the  consideration 
of  the  bonds,  and  entered  of  record  other 
reasons  than  the  substitution  for  ceasing  to 
pay  interest  on  the  new  bonds.  Held,  that 
the  plea  of  non  est  factum  was  not  sustain- 
able as  a  defense  to  an  action  to  recover  in- 
terest on  the  new  bonds.  McKee  v.  Vernon 
County,  3  Dill.  {U.  S.)  210. 

A  street-railway  company  sold  certain 
coupons  through  its  president,  under  a 
warranty  that  they  were  unpaid.  At  the 
time  the  president  was  practically  the  owner 
of  the  road  and  controlled  and  dominated 
its  directors.  The  coupons  as  a  matter  of 
fact  had  been  paid,  but  the  president  pro- 
cured the  directors  to  pass  a  resolution  sub- 
rogating him  to  the  rights  of  the  original 
holders,  on  the  ground  that  he  had  ad- 
vanced money  to  pay  them  out  of  his  own 
private  funds.  Held,  that  the  resolution  of 
the  directors  was  no  defense  to  an  action 
for  breach  of  warranty.  South  Coviitgton  &^ 
C.  St.  A\  Co.  V.  Gest,  34  Fed.  Rep.  628 ;  af- 
firmed in  36  Fed.  Rep.  yyj. 

Neither  is  the  fact  that  the  president 
mixed  the  company's  funds  with  his  own  a 
defense,  in  the  absence  of  proof  that  moneys 
used  in  payment  of  the  coupons  were  his  in- 
dividual funds.  South  Covington  &^  C.  St. 
R.  Co.  V.  Gest,  34  Fed.  Rep.  628  ;  affirmed  in 
36  Fed.  Rep.  307. 

Mortgage  bonds,  with  coupons  attached 
representing  semi-annual  interest,  were  ex- 
ecuted by  a  corporation,  payable  to  bearer, 
the  bonds  stating  upon  their  face  that  the 
payment  of  mtcrest  thereon  was  secured  by 
a  lease  of  the  railroad  of  the  maker  to  the 
defendant,  at  a  rental  equal  to  the  interest, 
the  defendant  to  pay  the  interest  by  paying 
the  coupons  ;  the  statement  being  repeated 
on  the  back  of  the  bond,  with  the  additional 
statement,  all  under  defendant's  signature, 
that  the  rent  will  be  applied  by  defendant 
directly  to  the  payment  of  the  interest.  It 
was  shown,  in  an  action  against  defendant 
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on  one  of  the  coupons,  that  some  of  these 
coupons  had  been  paid  by  defendant.  Held, 
that  the  coupons  were  a  part  of  the  bonds ; 
that  tlie  statement  on  the  back  of  the  bonds 
imports  a  promise  to  pay  the  coupons  to 
bearer ;  that,  the  lease  having  been  treated 
as  valid,  the  question  of  its  validity  was  im- 
material ;  that  defendant  adopted  the  acts 
of  its  agents  by  acquiescence,  and  was 
estopped  to  urge  as  a  defense  to  these  cou- 
pons that  the  lease  and  indorsement  were 
ultra  vires.  Singer  v.  St.  Louis,  K.  C.  &• 
N.  K.  Co.,  6  Mo.  App.  i\,rj. 

By  34  Vict.  c.  47,  D,  §  13,  incorporating 
a  railroad,  they  were  empowered  to  issue 
bonds  or  debentures  in  such  form  and 
amount,  and  payable  at  such  times  and 
places,  as  the  directors  might  appoint;  and 
by  35  Vict.  c.  !2,  §  2,  O,  the  bonds  or  de- 
bentures of  corporations  made  payable  to 
bearer,  or  any  person  named  therein  as 
bearer,  may  be  transmitted  by  delivery,  and 
such  transfer  shall  vest  the  property  thereof 
in  the  holder,  to  enable  him  to  maintain  an 
action  in  his  own  name.  The  company 
issued  bonds,  with  coupons  attached,  for 
the  [jayment  of  tiie  interest  half-yearly,  pay- 
able to  bearer,  and  delivered  them  to  con- 
tractors for  the  building  of  the  road.  The 
coupons  for  the  first  instalment  of  interest 
not  having  been  paid,  plaintiff  brought  an 
action  thereon,  alleging  an  assignment  to 
him,  and  tliat  he  was  the  lawful  holder 
lliereof.  Held,  that  plaintitl  held  the 
coupons  freed  from  any  equities  arising 
between  the  company  and  the  contractors 
under  an  agreement  creating  a  charge  upor. 
such  instruments,  and  a  plea  setting  up  the 
forfeiture  of  such  debentures  under  such 
agreement  was  held  bad.  McKoizie  v. 
Montreal  &>  C.  of  O.  J.  K.  Co.,  29  U.  C.  C. 

P-  333- 
20.  Evicl<Mico. — An  answer  to  a  suit  on 

coupons  from  county  bonds  issued  for  rail- 
road stock  denied  hona-fide  ownership  of 
the  coupons  at  maturity.  Held,  that  proof 
of  such  ownership  was  both  proper  and 
necessary.  Ralls  County  v.  Douglass,  7  Am. 
&r'  Eng.  R.  Cas.  212,  105  [/.  S.  728. 

It  appearing  that  bonds  were  issued  in 
fraud  of  the  rights  of  a  town,  the  burden  was 
upon  the  holder  to  show  that  he  was  the 
purchaser  of  the  coupons  in  good  faith  and 
ff)r  value.    Bailey  v.  Liinsing,  13  Blatcltf. 

(t/.5-.)424. 

Certain  of  the  above-mentioned  bonds, 
with  their  coupons,  having  come  into  the 


hands  of  E.  as  a  holder  of  them  for  value, 
before  maturity,  and  then  having  passed  to 
S. — held,  that  S.  was  entitled  to  recover  in 
a  suit  on  some  of  such  coupons  against  the 
town.  The  reversal  of  the  judgment  of  the 
county  judge  could  not  invalidate  the  title 
of  a  bona-fide  purchaser.  Bailey  v.  Lansing, 
13  Blatchf.  {U.  S.)  424. 

In  an  action  of  assumpsit  against  a  county 
to  recover  upon  interest  coupons  issued  with 
its  bonds  in  payment  of  railroad  stock,  the 
coupons  are  admissible  in  evidence  under 
the  common  money  counts,  the  same  as 
bank  bills  would  be,  where  they  are  negoti- 
able and  pass  by  delivery.  Sup'rs  of  Mercer 
County  V.  Hubbard,  45  ///.  139. — Distin- 
guishing Marshall  County  v.  Cook,  38  111. 

44. 

21.  Anioiint  recoverable. — A  cou- 
pon once  detached  and  negotiated  ceases 
to  be  a  mere  incident  of  the  bond  and  be- 
comes an  independent  claim,  and  its  amount, 
with  interest  after  demand  of  payment,  is 
recoverable  under  a  general  count  in  debt. 
National  Exchange  Bank  v.  Hartford,  P. 
<&«.  E.  R.  Co.,  8  R.  /.  375. 

A  railroad  company  issued  bonds  for  the 
payment,  to  bearer,  of  money  with  interest, 
with  interest  coupons  in  the  usual  form 
attached.  Before  the  time  fixed  for  the  pay- 
ment of  the  principal  in  the  bonds  they  be- 
came due  at  once,  under  a  condition  con- 
tained in  the  mortgage  securing  the  bonds. 
In  an  action  upon  interest  coupons  for  a 
time  subsequent  to  the  bonds  thus  becom- 
ing due — held,  that  the  holder  of  such 
coupons  is  entitled  to  recover  tlic  amount 
of  them,  the  damages  allowe<l  by  law  for  de- 
fault in  payment  of  the  principal  being  at 
the  same  rate  as  the  stipulated  interest. 
IVelsh  V.  Eirst  Div.  St.  P.  Or*  P.  R.  Co.,  25 
Minn.  314. — Foi.i.owKD  IN  Patterson  v. 
First  Div.  St.  P.  &  P.  R.  Co.,  25  Minn. 
324, «. 

22.  Action  on  lost  coupon.— The 
holder  of  lost  railroad  coupons,  tendering 
intlemnity,  is  entitled  to  recover,  with  inter- 
est from  the  date  of  demand.  Eitchelt  v. 
North  Pa.  R.   Co..  5  Phila.  (Pa.)  132. 

iiii.  Mandamus  t<»  coni|H'I  pay- 
ment.— In  a  mandamus  to  compel  pay- 
ment of  a  judgment  against  a  county  for  the 
amount  of  interest  coupons  from  bonds 
issued  for  railroad  stock,  the  county  cannot 
set  up  as  a  defense  anything  that  relates  to 
the  validity  of  the  coupons.  Ralls  County 
Court  V.  United  States,  105  I/.  S.  733. 
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COURSES  AND  DISTANCES. 

Are  controlled    by    fixed    monuments,    see 
Deeds,  18. 


COURT  OF  CLAIMS. 

Appeals  from,   to  United    States  supren:: 
court,  see  Fkdkrai.  Courts,  iiO. 
See  also  Claims  a(;ainst  Uniteu  States. 


COURT  ROOM. 

Exclusion  of  witnesses  from,  see  Witnesses, 
48. 


COURTS. 

Contempt  by  interference  with  property  in 
hands  of,  sec  Contempt,  2. 

Contributory  negligence,  when  question  for, 
see  Carriage  of  Passengers,  ilUl, 
419,402;  Trespassers,  Injuries  to, 
113. 

Control  of,  over  receivers,  see  Mortgages, 
222, 

Discretion  of,  as  to  granting  injunctions,  see 
Injunction,  tti. 

specific  performance,  see  Spe- 
cific Performance,  1. 

view  by  jury,  see  Trial,  4f». 

Discretionary  power  of,  as  to  new  trials, 
see  New  Trial.  21-2:t. 

—  powers  of,  as  to  ordering  physical  exam- 

ination of  injured  plaintiffs,  see  Physical 
Examination,  it. 

in  allowance  of  amendments  of  plead- 
ings, see  Pleading,  145. 

relation    to  costs,    see    Eminent 

Domain,  770. 

Duty  of.  as  to  instructions,  see  Death,  kic, 
;J05;  Negligence,  104;  Trial,  1  1«. 

Effect  of  submission  to  arbitration  to  oust 
jurisdiction  of,  see  Arbitration  and 
Award,  4 ;  Construction  of  Railways, 
«7. 

Findings  by,  see  Trial,  201  ;  Elevated 
Railways,  174-180. 

Judicial  notice  of  mattets  affecting  jurisdic- 
tion of,  see  Evidence.  I07. 

Jurisdiction  of,  in  actions  for  causing  death, 
see  Death  by  Wrongful  Act,  105- 
108. 

loss  or  damage  to  goods  car- 
ried, see  Carriage  of  Mekciiandisk, 
0t>3. 

Of  concurrent  jurisdiction,  precedence  be- 
tween, see  Jurisdiction,  O. 

—  sister  states,  conclusiveness  of  judgment 

of,  see  Judgment,  eic,  25. 


Payment  of  compensation  money  into,  sec 
Eminent  Domain,  .•J07-40;J,  1153, 
1225. 

money  into,  generally,  see  Carriage  of 

Merchandise,  700;  Tender,  O,  7. 

Power  of  in  proceedings  to  condemn  right 
to  cross  a  railroad  see  Crossing  of 
Railroads.  GO-7ii. 

to  allow  remittitur  of  excessive  dam- 
ages, see  New  Trial,  82-8U. 

direct  verdict,  see  Negligence,  50  ; 

Trial,  182. 

punish  contempt,  see  Contempt,  O- 

12. 

Powers  of,  over  counsel's  argument  to  jury, 
sec  Trial,  88. 

Questions  of  law  for,  see  Death,  etc.,  280 ; 
Negligence,  51-00;  Trial,  05-00. 

Reasonable  time,  when  question  for,  see  Car- 
R'AGE  OF  Merchandise,  85. 

Relative  functions  of  jury  and,  see  Negli- 
gence, 75-78. 

Trial  by,  when  proper,  see  Trial,  1-4. 

—  de  novo  in  appellate,  see  Ji.stice  of  the 
Peace,  1  7. 

Visitorial  powers  of,  see  Equi  rv,  25. 

What  are  "  superior  courts,"  see  Charges, 
121. 

When  damages  should  be  assessed  by,  see 
Damacjes,  lOO. 
Sec  also  Federal  Courts  ;  Justice  of  the 

Peace. 


COVENANTS. 

Dependent  and  independent,  see  .ilso  Con- 
tracis,  2J)  ;  Construction  of  Railways, 
21. 

In  deeds,  see  Deeds,  1  2. 

—  mortgages,  as  to  application  of  proceeds, 

see  MdRICAGKS,  81. 

Not  to  sue,  st-c  Kei.eask,  1,  20. 
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II.  ACTIONS  UPON  COVENANTS 347 

I.  GENERAL  PRINCIPLES. 

1.  Implied  c'ovciuuits.— The  riced  be- 
tween the  plaiiUilTs  aiul  a  railway  company 
recitiiiii  th:U  the  company  required  350,000 
sleepers  anrl  that  the  i)laintifTs  were  willintj 
to  supply  them  accoidins;;  to  the  terms  of  a 
specification  and  tender  contained  in  a 
covenant  by  the  plaintifTs  that  they  would 
supply  the  sleepers  within  the  time  speci- 
fied, etc.,  contained  an  impliet!  covenant  on 
tl:e  part  of  the  company  to  take  the  whole 
of  the  350,000  sleepers.  Great  Northern  R. 
Co.  V.  Harrison,  12  C.  B.  576,  16  Jtir.  565, 
22/../.  f. /'.  49. 
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If  an  acknowledgment  by  a  railway  com- 
pany of  a  debt  in  a  deed  under  seal  is 
merely  collateral  to  the  purpose  for  which 
the  deed  was  executed,  a  covenant  to  pay 
will  not  be  implied.  Jackson  v.  North 
Eastern  R.  Co.,  L.  R.  7  Ch.  I).  573,  47  L.  J. 
Ch.  D.  303,  38  L.  T.  664,  26  IV.  R.  513. 

2.  Depciidciit  niid  iiHlcpeiideiit 
covenants. — Covenants  whereby  the  de- 
fendant aj^rees  to  purchase  of  the  plaintifl, 
on  or  before  the  expiration  of  the  term  of 
five  years,  the  properly  described,  and  that 
on  the  said  payment  by  the  said  defendant 
the  said  plaintiff  agrees  to  make  to  said 
company  a  good  and  sutlicient  deed,  etc.,  are 
dependent  covenants.  P(m<ell  v.  Dayton,  S. 
&-  G.  R.  R.  Co.,  14  Orc^r.  356,  1 2  Pac.  Rip. 665. 

The  covenant  by  a  railway  company  with 
the  defendant  to  take  from  him  all  the  coke 
it  required  was  not  a  condition  precedent 
to  the  defendant's  liability  under  a  cove- 
nant CO  supply  a  certain  amount,  the  two 
covenants  being  independent.  Eastern 
Counties  R.  Co.  v.  Philipson,  16  C.  B.  2,  24 
L./.  C.  P.  140. 

3.  What  covenants  rnn  with  the 
land,  generally.* — An  agreement  by  a 
railroad,  for  a  valuable  consideration,  to 
make  and  maintain  certain  improvements 
on  land  is  a  covenant  running  with  the 
land  and  not  severed  by  a  subsequent  act  of 
the  legislature  authorizing  the  company  to 
sell  its  road  and  franchises.  Dorsey  v.  St. 
Louis,  A.  &-  T.  H.  R.  Co.,  58  ///.  65. 

Where  the  consideration  for  a  convey- 
ance of  a  strip  of  land  for  a  right  of  way  for 
a  railroad  is  one  dollar,  and  the  deed  con- 
tains a  provision  that  "the  water  on  the 
southeast  side  of  the  road  to  be  made  to 
run  on  the  same  side  of  the  road  instead  of 
through  the  cattle-guards,"  such  provision 
is  a  covenant  running  with  the  land.  Pedcn 
V.  Chicago,  R.  I.  &•  P.  R.  Co. ,  73  /o7va  328, 
35  N.  W.  Rep.  424,  5  Am.  St.  Rep.  680.— 
Distinguishing  Close  v.  Burlington,  C.  R. 
&  N.  R.  Co.,  64  Iowa  149. 

Where  a  deed  for  a  right  of  way  to  a  rail- 
way company  contains  a  covenant  to  fur- 
nish the  grantor  with  an  annual  pass  during 
his  life,  to  which  is  annexed  a  condition 
that  a  failure  to  do  so  shall  work  a  forfeit- 
ure of  the  land,  a  successor  to  the  company 
takes  subject  to  the  condition.  Ruddick  v. 
St.  Louis,  K.  &*  N.  W.  R.  Co.,  116  Mo.  25. 
22  5.  IV.  Rep.  499. 

*  Grant  to  corporation.  Covenants  running 
with  the  land,  see  note,  2  L.  R.  A.  199. 


Where  the  company  has  entered  under 
the  deed  and  built  and  operated  the  road, 
breach  of  the  condition  will  not  authorize 
an  action  for  damages  for  the  taking  of  the 
land  for  the  roadway,  and  by  reason  thereof 
to  his  entire  tract,  but  his  remedy  is  either 
an  action  for  damages  against  the  original 
grantee  for  failure  to  furnish  the  pass  or 
ejectment  for  forfeiture  on  condition  broken. 
Ruddick  v.  St.  Louis,  K.  6-  A'.  IV.  R.  Co.. 
116  Mo.  25,  22  S.   IV.  Rep.  499. 

The  owner  of  a  tract  of  land  granted  de- 
fendant company  a  right  of  way  over  it  so 
long  as  the  company  should  desire  it,  and 
in  consideration  defendant  agreed  in  writ- 
ing to  build  its  track  above  the  overflow  of 
a  certain  river.  The  owner  of  the  land 
having  died,  his  widow  occupied  it  as  her 
homestead,  and  while  thus  held  the  land 
was  overflowed,  by  reason  of  the  failure  of 
the  defendant  to  build  its  track  to  the 
height  required  by  the  contract.  Held:  (i) 
that  the  covenant  to  build  the  track  above 
the  overflow  of  the  river  is  a  covenant 
which  ran  with  the  land ;  (2)  that  such 
covenant  inures  to  the  plaintiff's  benefit  as 
temporary  owner  of  the  land,  and  its  breach 
gives  her  a  cause  of  action.  St,  Louis,  I. 
M.  &*  S.  R.  Co.  V.  O'Baugh,  49  Ark.  418,  5 
S.  W.  Rep.  711.  —  Reviewing  Carr  v. 
Lowry,  27  Pa.  St.  257;  Norfleet  v.  Crom- 
well, 64  N.  Car.  I ;  Winfield  v.  Henning,  21 
N.  J.  Eq.  188. 

4.  to  maintain  fences.* — A  pro- 
vision in  a  deed  of  land  to  a  railroad  com- 
pany for  a  right  of  way,  requiring  the 
grantee  to  maintain  a  fence  on  each  side  of 
said  right  of  way,  and  to  put  in  and  main- 
tain a  farm-crossing  and  cattle-guards,  is  a 
covenant  running  with  the  land.  It  is 
binding  on  the  grantee  and  on  a  purchaser 
of.  the  railroad  under  foreclosure  of  a  mort- 
gage executed  before  the  land  was  conveyed. 
While  equity  will  apply  the  mortgage  to 
the  after-acquired  title,  it  can  only  affect 
such  title  as  the  grantee  and  mortgagor 
actually  acquire.  If  the  title  comes  to  him, 
as  in  this  case,  burdened  with  covenants, 
the  mortgagee,  while  availing  himself  of 
the  security,  must  take  the  title  as  it  is, 
with  its  burdens.  Lake  Erie  &•  W.  R.  Co. 
v.  Priest,  131  Ind.  413.  3'  N.  E,  Rep.  77.— 
Following  Midland  R.  Co.  v,  Fisher,  125 
Ind.  19. 

*  When  covenants  to  build  and  maintain  fences 
run  with  the  land,  see  note,  38  Am.  &  Enu.  R. 
Cas.  296. 
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A  written  agreement  by  a  railroad  com- 
pany to  keep  up  fences  along  its  right  of 
way  runs  with  the  land  and  is  enforceable 
by  and  against  subsequent  grantees,  where 
the  deed  shows  an  intention  to  charge  the 
land,  and  contains  provisions  which,  in  their 
nature,  adhere  to  the  land  and  mutual 
promises  connected  with  the  grant  as  part 
of  it.  Kentucky  C.  Ji.  Co.  v.  Kenney,  20 
Am.  &•  Eng.  R.  Cas.  458,  82  Ky.  1 54. 

In  conveying  a  riglit  of  way  for  a  railroad 
a  landowner  covenanted  for  himself  and 
heirs  to  erect  and  maintain  a  good  and 
sufficient  fence  on  each  side  of  the  riglit  of 
way.  Plaintiff  hired  pasture  for  a  horse 
of  the  landowner  adjoining  the  right  of 
way,  but  by  reason  of  defects  in  the  fence 
the  horse  strayed  upon  the  track  and  was 
killed.  Held,  that  the  covenant  as  to  fenc- 
ing was  one  running  with  the  land,  and  was 
equally  binding  on  plaintiff  as  on  the 
owner  himself,  and  would  defeat  a  recovery, 
Duffy  V.  New  York  &*  H.  R.  Co.,  2  Hilt. 
{N.  K.)  496. 

5. to  maintain  depot  or  station. 

— A  covenant  by  a  railroad  corporation,  in 
consideration  of  a  grant  of  the  right  of 
way  through  plaintiff's  lands  to  erect  a 
"  flag-station  "  at  a  point  convenient  to  his 
house,  to  permit  him  to  cultivate  all  the 
land  embraced  in  the  grant  which  was  not 
needed  for  use  by  the  railroad  company,  and 
if  a  depot  was  built,  not  to  permit  the  sale 
of  ardent  spirits  on  the  premises,  runs  with 
land  and  is  binding  on  an  assignee  with 
notice.  Gilmer  V.  Mobile  &•  M.  R.  Co.,  79 
Al<J  569.— Reviewed  in  Kettle  River  R. 
C<^  V.  Eastern  R.  Co.,  40  Am.  &  Eng.  R. 
Cub.  449,41  Minn.  461,6  L.  R.  A.  in,  43 
N.  W.  Rep.  ifi^.— Mobile  <S-  M.  R.  Co.  v. 
Gilmer,  85  Ala.  422,  5  So.  Rep.  138. 

The  covenantee  in  such  written  instru- 
ment is  a  cred  r  of  the  covenantor  (rail- 
road company),  not  from  a  breach  of  the 
covenants,  but  from  the  date  of  the  instru- 
ment. Mobile  <S>»  M.  R.  Co.  v.  Gilmer,  85 
Ala.  422,  5  So.  Rep.  138. 

A  landowni  >  onveyed  a  right  of  way 
through  his  lai.  .s  in  fee  simple  in  consider- 
ation of  $25  and  the  building  of  the  road, 
with  a  further  provision  in  the  deed  that 
"  it  is  hereby  agreed  and  understood  that 
a  depot  and  station  is  to  be  located  and 
given  to  said  R.  (grantor)  on  the  land  or 
strip  above  conveyed,  to  be  permanently 
located  for  the  benefit  of  said  R.  and  his 
assigns,  and  to  be  used  for  the  general  pur- 


poses of  the  railroad."  Held,  that  this  was 
a  covenant  running  with  the  land,  and  was 
binding  on  any  subsequent  company  that 
might  lawfully  become  the  purchaser  of  the 
road.  Georgia  Southern  R.  Co.  v.  Reeves,  1 1 
Am.  &*  Eng.  R.  Cas.  333,  64  Ga.  492. 

O. to  maintain  switcli. — A  right 

of  way  through  land  was  granted  to  a  rail- 
road company,  and  as  the  consideration  for 
such  grant  the  company  covenanted  with 
the  grantor,  his  heirs  and  assigns,  to  build 
and  forever  maintain  a  switch  from  the  rail- 
road to  a  mill  on  the  land,  for  the  use  of 
such  mill.  Held,  to  be  a  covenant  real  and 
to  run  with  the  land.  Lydick  v.  Baltimore 
(3-  O.  R.  Co.,  II  Am.  6-  Eng.  R.  Cas.  336,  17 
Py.  ya.427. 

7. to  provide  access  to  hotel 

property. — A  strip  of  land  was  conveyed 
to  a  railroad  company  between  its  depot 
and  a  hotel  with  the  express  condition  that 
the  company,  its  successors,  or  assigns, 
should  at  all  times  maintain  an  opening 
from  the  premises  conveyed  to  the  hotel  for 
the  convenient  access  of  passengers  and 
baggage.  Held,  that  this  was  a  covenant 
running  with  the  land,  and  a  suit  for  spe- 
cific performance  would  lie  to  prevent  the 
erection  of  a  fence  without  an  opening  so 
as  to  cut  off  access  to  the  hotel.  Avery  v. 
New  York  C.  <S-  H.  R.  R.  Co.,  ^i  Am.  6- 
Eng.  R.  Cas.  583,  106  N.  Y.  142,  12  A".  E. 
Rep.  619,  8  A^.  Y.  S.  R.  612,  7  Cent.  Rep.  795 ; 
further  appeal  121  N.  Y.  31. 

8.  Wliat  covenants  do  not  run 
with  the  land,  generally.— Where  there 
is  an  agi  cement  between  the  vendor  and 
vendee,  not  expressed  in  the  deed,  as  to  the 
use  to  be  made  of  the  land  conveyed,  such 
agreement  cannot  be  enforced  against  a 
subsequent  grantee.  Close  v.  Burlington,  C. 
R.  (S-  A^.  R.  Co.,  17  Am.  &•  Eng.  R.  Cas.  33, 
64  Iowa  149,  19  A'^,  W.  Rep.  886.— Distin- 
guishing Varner  v.  St.  Louis  &  C.  R.  R. 
Co.,  55  Iowa  677. 

Where  the  county  court  was  authorized 
by  the  voters  of  the  county  only  to  make 
a  contract  with  a  railroad  company  for  the 
running  its  trains  to  a  depot  in  the  county, 
it  has  no  authority  to  release  that  contract. 
People  ex  rel.  v.  Louisville  &*  N.  R.  Co.,  (III.) 
25  Am.  (&*  Eng.  R.  Cas.  235,  5  N.  E.  Rep. 

379. 

Such  contract,  although  binding  on  the 
company,  is  no  lien  on  its  property  as 
against  a  purchaser  without  notice,  and 
does  not  attach  to  the  real  estate  of  the 
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company  so  as  to  make  it  a  covenant  run- 
ning with  the  land  which  would  be  binding 
on  a  succeeding  purchaser  of  the  railway. 
People  ex  rel.  v.  Louisville  &*  N,  K.  Co., 
{III.)  25  Am.  &*  Eng.  R.  fas.  235,  5  A^.  £. 
Rep.  379. 

A  company  chartered  for  the  purpose  of 
mining,  manufacturing,  and  railroading 
contracted  with  a  landowner  for  certain 
lands  adjoining  a  canal  for  the  purpose  of 
wharves  and  other  improvements  necessary 
for  shipping  on  the  canal,  the  company, 
among  other  things, covenanting  on  its  part 
to  make  the  terminus  of  its  road  on  said 
lands  its  only  terminus  on  the  canal  or  its 
basins,  and  not  to  extend  the  terminus  of 
its  road  any  further  than  it  then  was.  Held, 
that  this  covenant  did  not  run  with  the 
land  ana  the  easements  granted  so  as  to 
bind  subsequent  purchasers  of  the  corpo- 
ration. Lynn  v.  Mount  Savage  Iron  Co., 
34  Aid.  603. — Reviewing  Spencer's  Case, 
3  Coke  i6;  Hemingway  v.  Fernandcs,  13 
Sim.  228;  Keppell  v.  Bailey,  2   M.  &   K. 

PlaintifT  conveyed  in  fee  simple  to  a  rail- 
road for  its  roadbed  a  strip  of  land  by  a 
deed-poll,  which  contained  the  express  con- 
diti;)n  subsequent  "that  the  system  of 
drainage  shall  remain  the  same  as  now, 
and  ditches  to  remain  of  such  a  depth  as  to 
allow,  as  herL'tofore,  the  drainage  of  the 
land  to  the  depth  of  five  feet."  This  con- 
dition was  violated  by  the  grantees,  and 
afterwards  the  railroad  was  purchased  by  a 
new  company.  Held,  that  the  terms  of  the 
deed  did  not  create  a  covenant  running 
with  the  land,  and  there  being  no  personal 
covenant  by  the  jiresent  owners,  they  were 
not  li.ibl,'  to  plaintiff  in  damages  for  their 
mere  failure  to  remove  obstructions  which 
had  i)een  placed  in  tiie  ditches  by  the  fo"'ner 
company,  Hammond  v.  Port  Royal  &^  A. 
R.  Co.,  16  So.  Car.  567. 

O. to  iiialiitiiiii  or  (liHcoiitiiiiin 

ft'iU'i'S.— A  parol  promise  by  a  railroad 
conijiany  to  maintain  a  board  fence  along 
its  rii^ht  of  way  is  not  a  covenant  running 
with  the  lind  so  as  to  thereafter  prevent 
the  erection  of  ;i  bai bed-wire  fence.  Giiil- 
foos  V.  Xiiv  York  C.  iS-  //.  A'.  R.  Co.,  69 
Hinn.y.  V.)  593.  53 'V-  y.S.R.  538. 

.\  parol  agreement  for  the  removal  and 
discoiiiinuancc  of  a  fence  on  the  line  of  a 
raihoad,  between  the  owner  of  adjoining 
land  and  the  railroad  roin|)any,  rioes  not 
run  with  the  land,  and  cannot,  therefore, 


bind  his  grantee.     Wilder  v.  Maine  C.  R. 
Co.,  65  Me.  332,  9  Am.  Ry.  Rep.  2S9. 

A  deed  granting  a  right  of  way  contained 
a  stipulation  that  if  any  portion  of  the  land 
adjoining  sliould  be  inclosed  and  used  for 
pasturage,  then  the  company  should  con- 
struct a  fence  on  each  side  of  its  right  of 
way.  Held,  that  this  was  not  a  co"enant 
running  with  the  land  so  as  to  enable  per- 
sons holding  under  the  grantor,  but  not 
named  in  the  deed,  to  sue  for  a  failure  to 
erect  such  fence.  Gulf,  C.  Sr*  S.  F.  R.  Co. 
V.  Smith,  72  Tex.  122,  9  S.  IV.  Rep.  865.  2 
L.  R.  A.2S1. 

10.  for  exclusive  transporta- 
tion of  ninrket  produce.—  An  agree- 
ment by  a  landowner  that  the  products  of 
his  land  shall  be  transported  to  market  by  a 
certain  common  carrier  is  not  a  covenant 
real  and  does  not  run  with  the  land  or  bind 
any  subsequent  purchaser  of  the  land. 
IVest  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.,  22  IV.  Va.  600.  Kettle  River 
R.  Co.  v.  Eastern  R.  Co.,  40  Am.  &*  Eng.  R. 
Cas.  449,  41  Minn.  ^6i,6L.  R.  A.  1 1 1.  43  A'. 
IV.  Rep.  469. — Following  West  Virginia 
Transp.  Co.  :■.  Ohio  River  Pipe  Line  Co., 
22  W.  Va.  626. 

A  court  of  equity  would  not  enforce  '.he 
performance  of  such  a  covenant  by  a  sub- 
sequent purchaser  of  the  land,  though  he 
bought  the  land  wit*-  ,  'I  notice  of  the  ex- 
istence of  such  CO'.  _i).int.  IVest  Virginia 
Transp,  Co.  v.  Ohio  River  Pipe  Line  Co., 
22  \V.  Va.  600.—  Followed  in  Kettle  River 
R.  Co.  V.  Eastern  R.  Co.,  40  Am.  &.  Eng.  R. 
Cas.  449,  4!  Minn.  461,  6  L.  R.  A.  in,  43 
N.  W.  Rep.  469. 

]  1.  C<»v<>iiaiitH  apiinst  cnciiiii- 
bniiicoH.— The  right  of  way  of  a  railroad 
across  land  conveyed  is  such  an  encum- 
brance as  is  a  breach  of  the  covenants 
against  encumbrances.  Pilcher  v.  Atchison, 
T.  &^  S.  E.  R.  Co..  38  Kan.  516,  16  P,n:  Re/>. 
945.     liiirk  V.  /////,  48  /nd.  52, 

A  higluviiy,  or  a  railroad  located  and  run 
ning  over  land,  is  an  enc  uml)rance,  and  to  a 
greater  or  less  degree  obstructs  and  encum- 
bers the  'ree  use  and  enjoyment  of  the  land  , 
ar.d  a  person  selling  land  thus  encumbered, 
and  L  'venanting  that  it  is  not,  may  be  held 
to  perform  his  covenant  bv  its  removal  c* 
respond  III  damages.  A'«7/(j[,y  v.  Malin,  5c 
Mo.  4</). 

And  the  grantor's  liahiiiiy  is  not  dis- 
charged by  the  fact  that  the  grantee,  at  tlic 
dale  of  the  deed,  was  aware  of  the  exist- 
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ence  of  the  encumbrance.  Kellogg  v.  Ma- 
tin, 50  Mo.  496. 

VI.—  ■  of  warranty. —  The  existence 
of  a  righi  of  way  for  a  railroad  over  land 
conveyed  by  warranty  deed  is  a  breach  of 
the  warranty,  though  known  to  the  grantee 
at  the  time  of  the  conveyance ;  and  the 
grantor  cannot  complain  at  having  the 
damages  assessed  at  the  purchase  price  per 
acre  of  the  land  so  occupied,  with  interest. 
J-Vfnn  V.  H7it/e  Jircast,  C.  6-  M.  Cc,  72 
Jo7i'a  738  32  /V.  fP".  AV/.  471. 

13.  What  coiLstitiites  a  breach  of 
covenant.— A  company  owning  a  pier 
purchased  certain  lands  from  defendant  in 
front  of  the  pier,  with  a  further  c(wenant 
that  a  roadway  thirty  feet  wide  should  for- 
ever be  maintained  from  the  land  conveyed 
back  through  lands  of  defendant  to  a  cer- 
tain avenue.  The  roadway  was  opened,  but 
defendant  maintained  various  obstructions, 
such  as  sheds,  posts,  and  booths,  extending 
out  several  feet  onto  the  way.  Plaintiif 
also  maintained  a  balcony  overhanging  the 
roadway.  NM,  that  the  obstructions  main- 
tained by  defendant  were  a  violation  of  the 
covenant,  but  plaintiff  was  not  prevented 
fiom  maintaining  an  action  for  a  removal 
of  tiie  obstructions  by  maintaining  the  bal- 
rnny.  Oci'<in  P.  &*  A'.  Co.  v.  lVoolsfj',22  N. 
)'.  .S".  A'.  72.  51  ////«  643. 

1-4.  and    what    docs    not.  — A 

covenant  on  the  part  of  a  railroad  company 
lit  maintain  an  opening  between  its  station 
jLfrounds  and  an  adjoining  hotel,  sulhcicnt 
to  enable  persons  to  pass  between  the  two 
is  sutlkiently  con'i)lied  with  by  maintaining 
a  gate  sutlicient  to  enable  persons  to  pass 
to  and  from  the  hotel  without  inconven- 
ieiuf  ;  and  it  does  not  require  the  company 
lo  maintain  sncii  an  opening  as  will  enai)Ie 
passen;^crs  to  hiive  a  full  view  of  the  hotel 
and  its  signhoard.  Ai'ery  v.  Xt'iv  York  C. 
^-^  If.  R.  A".  Co.,  121  A'.  1'.  31,  24  A'.  K.  AVA 
20,  50  .W  y.  S.  A'.  471  ;  fiTrr.s/'/ig  2  .V.  l'. 
Sii/i/>.  101,  17  A'.  1'.  .!>'.  A'.  \\T  ;  foniuf  ap- 
peal 106  X.   Y.  142. 

A  regulation  of  the  company  reciuiring 
persons  passing  from  tlw;  hotel  to  tiie  sta- 
tion to  exhibit  tickets  at  the  gate,  and  pro- 
hibiting baggage  other  than  such  as  was 
carried  by  iiand  to  betaken  in  at.  that  place, 
was  not  a  breach  of  the  cov<'nant.  Avtry 
V.  New  York  C.  &*  H,  A'.  A'.  Co.,  121  A'.  J'. 
31,  24  N.  E.  R,p.  20,  30  A',  r.  .V,  A'.  471  ; 
reversing  2  A'.  J',  .S'///»/,  101,  17  A'.  1'.  .S'.  A'. 
417  ;  former  appeal  106  A'.  J'.  143. 


Where  a  railway  company  promoting  in 
parliament  a  bill  for  the  extension  of  its 
line  which  if  made  would  go  through  the 
land  of  the  plaintiff,  covenanted  with  him 
"  that  in  the  event  of  the  proposed  bill  pass- 
ing in  the  then  session  of  parliament,  the 
company  should,  before  entering  upon  any 
part  of  the  plaintiff's  lands,  pay  to  him 
^^4900  purchase  money  for  any  portion  not 
exceeding  43  acres,  wnich  the  company 
might,  under  the  powers  of  their  act,  re- 
quire and  take  for  the  purr  \j  of  their 
undertaking;  and  that,  in  ad  tion  to  the 
purchase  money,  the  company  should  pay 
to  the  plaintiff,  before  they  should  enter 
upon  any  part  of  the  land,  j^7ioo  as  land- 
lord's compensation  for  the  damage  arising 
to  his  estate  by  severance  in  respect  of  the 
lands,  not  exceeding  43  acres,  to  he  taken 
by  them  " — the  company  is  not  liable  to  pay 
either  of  these  sums  unless  it  enters  upon 
some  part  of  the  land.  Giige  v.  Newmarkft 
R.  Co.,  \bjur.  1 1 36,  21  i.  /.  Q.  B.  398,  18 

Q.  Ji.  457. 

Where  there  was  no  implied  covenant  on 
the  part  of  the  defendant  company  to  make 
a  cut  in  certain  land  deeded  to  it  by  the 
plaintiff  and  to  divert  a  stream  through 
such  land,  consequently  there  could  be  no 
breach  of  the  expressed  covenant  contained 
in  the  deed  to  buihl  a  bridge  for  the  use  of 
the  plaintiff,  unless  the  cut  was  made  and 
the  stream  diverted.  Ras/tleig/i  v.  South 
Kastfrit  A'.  Co.,  10  C.  />'.  612. — CoMMKNTKD 
UN  IN  Knight  7'.  Gravesend  &  M.  W.  Co., 
27  L.  J.  Ex.  73. 

11.  ACTIONS  UPON  COVENANTS. 

Irt.  Uig:ht  of  action.  -In  taking  a  con- 
veyance of  a  right  of  way  from  plaintiff's 
grantor,  a  railroad  company  covenanted 
that  the  water  on  a  certain  side  of  the  road 
should  be  made  to  run  on  that  side  instead 
of  through  cattlij-giiards.  While  the  grantor 
still  owned  the  land  a  culvert  was  con- 
structefl  so  as  to  throw  the  water  onto 
plaintiff's  land.  After  plaintiff  became  the 
purchaser  he  sued  the  companv  for  dam- 
ages caused  by  flooding  his  lands.  //,/</, 
that  if  the  structure  was  permanent,  the 
riglu  o*"  action  arose  (or  id!  of  the  damanes 
which  might  ever  occur  as  soon  as  it  was 
constructed,  and  whetlicr  It  was  permanent 
was  for  the  jurv  ;  and  in  the  absence  of  an 
assignment  of  the  damages  to  plaintiff  he 
could  not  recover.     Peden  v.  Chicago,  A'.  /. 
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&*  P.  R.  Co.,  73  Iowa  328,  35  N.  W.  Rep. 
424,  5  Am.  St.  Rep.  680. 

16.  Who  may  sue.— Where  a  ferry 
company  granted  certain  rights  or  ease- 
ments to  a  railroad  over  land,  which  were 
distinct  property  from  the  ferry  franchise, 
in  consideration  of  which  the  railroad  com- 
pany covenanted  with  the  ferry  company 
always  to  employ  the  latter  to  transport 
over  the  Mississippi  river  all  property  and 
persons  which  might  be  taken  across  the 
river,  either  way,  by  the  railroad,  so  that 
the  ferry  company,  its  representatives  and 
assigns,  owners  of  the  ferry,  should  have 
the  profits  of  the  transportation — held,  that 
as  the  covenant  was  for  the  benefit  of  the 
owners  of  the  ferry,  and  not  for  the  owners 
of  the  land  out  of  which  the  easement  was 
granted,  a  separate  and  distinct  property, 
the  ferry  company  could  not  maintain  an 
action  at  law  against  a  party  succeeding  to 
the  railroad  company,  for  a  breach  of  cov- 
enant. Wiggins  Ferry  Co.  v.  Ohio  &»  M. 
R.  Co.,  94  ///.  83. 

After  a  railroad  was  located  over  certain 
lands  the  owner  conveyed  a  portion  of 
them  by  deed  containing  covenants  against 
encumbrances.  Both  the  grantor  and 
grantee  filed  petitions  for  the  assessment  of 
damages,  but  the  grantee  becoming  insolv- 
ent his  assignee  assigned  his  claim  to  the 
company  with  full  power  to  prosecute  it  to 
final  judgment.  Subsequently  the  grantor 
recovered  a  judgment  for  full  damages  for 
all  land  taken,  and  the  company  filed  a  bill 
to  enjoin  him  from  collecting  such  portion 
of  tiie  damages  as  related  to  the  land  con- 
veyed. Held,  tliat  the  claim  that  the 
grantee  migiit  have  against  the  grantor  for 
breach  of  his  covenant  against  encum- 
brances did  not  pass  by  the  assignment  to 
the  company,  and  therefore  tiic  bill  could 
not  be  maintained.  Nrtv  York  Sf*  N.  E.  R. 
Co.  V.  Drury,  10  Am.  (5-  Eng.R.  Cits.  518, 
1 33  Afttss.  1 67, 

In  taking  a  deed  for  a  right  of  way  over 
land  a  railroad  company  covenanted  to  con- 
struct sufficient  farm  crossings  Plaintiffs 
afterward  contracted  to  purcliasc  the  land, 
to  receive  a  deed  wiien  it  was  fully  paid  for, 
but  at  the  time  of  the  trial  it  did  not  appear 
that  they  had  received  a  deed  or  had  fully 
paid  the  purchase  money.  Held,  that  an 
action  to  compel  a  construction  of  the  farm 
crossings  could  not  be  maintained  by  plain- 
tiffs, as  they  only  had  an  equitable  title  to 
the   land,  without  making   their  vendors 


parties,  whether  the  covenant  ran  with  the 
land  or  not.  Haynes  v.  Buffalo,  N.  Y.  &* 
P.  R.  Co.,  38  Hun  (N.  Y.)  17. 

A  company  owning  a  main  line  and  a 
branch  sold  the  branch,  the  purchasers 
agreeing  to  assume  a  certain  amount  of  the 
debts  of  the  company,  the  conveyance  con- 
taining a  covenant  that  in  default  of  pay- 
ment by  the  purchasers  the  selling  company 
should  have  the  right  to  re-enter  and  fore- 
close. Subsequently  the  main  line  was 
mortgaged  with  "  ail  the  stock,  railroad  or 
other  bonds,  ♦  ♦  ♦  causes  of  action,  de- 
mands, and  choses  in  action  of  whatever 
kind.  The  mortgage  was  foreclosed,  and 
the  purchasers  filed  a  bill  to  enforce  the 
covenant  of  foreclosure  against  the  branch. 
Held,  that  the  right  to  do  so  did  not  pass 
to  such  purchasers,  where  the  notice  of  sale 
was  not  any  more  specific  as  to  the  property 
foret'.osed  than  the  mortgage,  and  where 
the  bill  did  not  state  that  the  price  bid  was 
in  any  way  affected  by  the  right  to  fore- 
close as  against  the  branch.  Milwaukee  &• 
M.  R.  Co.  w.  Milwaukee  &*  IV.  R.  Co.,  20 
Wis.  174. 

17.  Pleading.— In  an  action  for  breach 
of  covenant  of  a  railroad  company  to  erect 
a  flag-station  at  a  point  con^'enient  to  plain- 
tiff's house,  and  to  permit  him  to  cultivate 
the  other  adjacent  lands  not  needed  by  the 
company,  which  he  had  conveyed,  it  is  not 
necessary  that  the  complaint  should  aver 
that  the  stopping  of  trains  at  the  station 
would  not  interfere  with  the  running  of  the 
company's  regular  schedule,  or  that  his  cul- 
tivation of  the  land  would  not  interfere 
with  the  wants  and  requirements  of  the 
road.  Such  facts  are  matters  of  defense. 
Mobile  (S-  M.  R.  Co.  v.  Gilmer,  85  Ala.  422, 

5  .So.  Rep.  138.— OVKRRUI.KD  IN  Louisville 

6  N.  R.  Co.  V.  Trammel!,  93  Ala.  350. 
Plaintiffs  leased  certain  lands  from  a  rail- 
road company  and  erected  ati  elevator  there- 
on, and  sued  to  recover  damages  for  a  fail- 
ure on  the  part  of  the  company  to  deliver 
the  amount  of  grain  it  had  contracted  to 
furnish.  It  appeared  that  the  company 
had  covenanted  that  the  grain  should  be 
brought  to  the  elevator  in  readiness  to  be 
received  there.  Held,  that  the  conijilaint 
was  defective  in  not  averring  that  plaintiffs 
were  ready  to  perform  their  part  of  the  con- 
tract, and  this  must  be  averred  according 
to  its  legal  effect,  and  not  in  the  words  of 
the  contract.  Chicago,  M,  &*  St.  P.  R.  Co., 
V.  Hoyt,  44  ///.  App.  48. 
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Covenants  are  dependent  and  concurrent 
when  the  act  of  each  party  is  to  be  done  at 
the  same  time.  In  such  case  the  party  al- 
leging a  breach  must  aver  a  tender  of  per- 
formance on  his  part  at  the  stipulated  time. 
Powell  V.  Dayton,  S.  &•  G.  A'.  A\  Co.,  12 
Ore^.  4S8,  8  /'ac.  K(f.  544, 

The  deed  by  wiiich  the  defendant  com- 
pany demised  to  the  plaintiff  refreshment 
rooms  at  one  of  its  stations,  declaring  it  to 
be  the  intention  of  the  company  that  all 
passenger  trains  should  stop  at  such  station 
for  refreshment  of  passengers  for  about  ten 
minutes,  amounted  to  a  covenant  that  so 
long  as  the  company  made  the  station  the 
general  place  of  stoppage  for  refreshment 
it  would  cause  the  trains  to  stop  there  for 
ten  minutes;  and  a  breach  alleging  that  the 
company  caused  passenger  trains  to  pass 
witiiout  stopping  for  about  ten  minutes  was 
well  assigned  although  it  was  not  stated 
that  any  passenger  wanted  refreshment  or 
liad  given  notice  thereof.  Atghy  v.  Great 
WiStern  A\  Co.,  14  M.  (S-  IV.  811,  15  L.  J. 
Ex.  60;  s.  c.  \oJur.  488. 

18.  Deleiiscs—Evidciioe.— Defendant 
conveyed  land  to  a  railroad  company  in 
payment  of  stock,  but  before  the  deed  was 
recorded  he  conveyed  to  a  third  party  and 
the  company  lost  the  land.  Held,  when 
sued  for  a  brcacli  of  covenant,  that  a  parol 
license  to  tlie  grantor  to  resell  could  n  > 
be  set  up  as  a  defense.  Cineiiinati,  U.  (^  • 
Ft.  IV.  A'.  Co.  V.  Pearce,  28  /ml.  502. 

Defendant  conveyed  land  to  a  railroad 
company  in  payment  of  stoci\,  but  before 
tlic  deed  was  recorded  conveyed  to  a  tliird 
parly.  When  sued  for  a  breacii  of  covenant 
he  sought  to  recoup  by  showing  that  tiie 
company  failed  to  deliver  him  a  certificate 
of  stocit.  flelit,  that  such  defense  was  not 
good  wiiere  there  was  no  allegation  that  he 
could  have  sold  the  stock  if  the  certificate 
had  been  delivered,  or  that  lie  desired  to 
sell  it.  Cincinnati,  U.  &>  Ft.  W.  A".  Co.  v. 
J'eane,  28  ///</.  502. 

A  railri^ad  company  sold  a  tract  of  land 
which  it  claimed  under  a  land  grant  and 
gave  a  cerlllicate  of  purchase  which  was 
assigned  to  plaintilT,  who  surrendered  the 
cenifuate  and  took  a  warranty  deed  from 
thec(>m|)any.  I  lis  title  failed  and  he  bought 
an  outstanding  homesteiul  title,  which  was 
adjudged  valid  as  against  the  company; 
and  he  thereupon  sued  the  company  for  a 
breach  of  the  covenant  of  warranty  in  its 
deed.    //<•/</,  that  |)laintill  was  not  estopped 


from  asserting  that  his  title  procured  by 
the  homestead  purchase  was  paramount  to 
that  conveyed  by  the  company.  Kansas 
Pac.  R.  Co.  V.  Dtinmeyer,  5  Am.  &*  Eng.  R. 
Cas.  417,  24  A'rtw.  725. 

Evidence  of  plaintiff's  object  in  purchas- 
ing is  inadmisEible  in  a  suit  for  damages  on 
the  covenant  against  encumbrances  on  ac- 
count of  the  existence  of  a  right  of  way. 
Kellogg  V.  Malin,  62  Mo.  429. 

In  a  suit  for  breach  of  covenant  against 
encumbrances  by  reason  of  a  right  of  way 
by  a  railroad,  evidence  of  the  enhanced 
value  of  the  land  by  reason  of  the  railroad, 
or  of  privileges  accorded  by  the  railroad,  is 
inadmissible.  Kellogg  v.  Malin,  62  Mo. 
429. 

19.  Ainoiiiit  recoverable  —  Dam- 
a{;es. — Under  a  claim  for  damages  result- 
ing from  breach  of  covenant  against  encum- 
brances, on  account  of  a  right  of  way  for  a 
railroad  over  the  land,  the  real  question  as 
to  the  measure  of  damages  is,  in  what  pro- 
portion to  the  purchase  price  has  the  land 
been  depreciated  by  reason  of  the  right  of 
way?  The  ordinary  rule  as  to  the  measure 
of  damages  prevailing  in  such  case  between 
the  landowner  and  the  railroad  company 
does  not  apply.  Kostendader  v.  Piene,  37 
loxva  645. 

Land  was  conveyed  to  a  railroad  company 
in  payment  of  stock,  but  before  the  deed 
was  recorded  the  vendor  conveyed  to  a 
third  party  and  the  company  lost  the  land. 
}[eld,  in  an  action  for  breach  of  covenant, 
that  the  measure  of  damages  was  the  price 
paid  for  the  land,  but,  being  paid  In  stock, 
the  amount  was  a  matter  of  proof.  Cincin- 
nati, U.  &*  Ft.  \V.  R.  Co.  V.  Pearce,  28  Ind. 
502. 

Plaintiff's  grantor  deeded  to  defendant  a 
right  of  way  through  an  eighty-acre  tract 
of  land.  The  deed  provided  that  "the 
water  on  tlie  southeast  side  of  the  road  to 
be  made  to  run  on  same  side  of  road,  in- 
stead of  through  cattle  -  guards."  The 
grantor  owned  other  adjoining  lands,  and 
afterwards  conveyed  one  hundred  and 
thirty-live  acres  of  it,  including  twenty- 
nine  acres  of  the  eighty  acres,  to  plaintiff. 
The  covenant  above  named  ran  with  the 
land.  //(•/(/,  that  for  n  breach  of  it,  causing 
the  water  to  flow  across  the  right  of  way 
upon  plaintiff's  land,  if  he  was  entitled  to 
recover  at  ail,  his  right  to  do  so  extended 
to  the  one  hiMulred  and  thirty-five  acres, 
and  was  not  limited  to  the  injury  to  the 
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twenty-nine  acres.  J'cdi/i  v.  Chicago,  R.  I. 
<&*  /'.  K.  Co.,  78  /t)«/rt  131,  4  Z.  A'.  ^.401,  42 
iV.  /F.  AVp.  625. 

In  an  action  for  overflowing  plaintiff's 
land  witnesses  were  permitted  to  state  how 
much  more,  if  any,  the  land  of  plaintiff 
would  have  been  worth  between  certain 
named  dates  if  the  water  had  not  been 
made  to  run  over  it.  Tlie  petition  allej;[e(l 
tiiat  plaintiff  sustained  damages  by  reason 
of  the  overflow  of  his  lands  during  the 
time  named  i)y  the  witnesses,  and  specified 
certain  injuries,  all  in  the  nature  of  dam- 
ages to  real  estate,  //i/if,  liiat  the  testi- 
mony was  nciiiier  incompetent  nor  imma- 
terial, and  tliat  its  admission  was  not 
erroneous  on  the  ground  that  it  ado])ted  a 
wrong  measure  of  damages.  Ptihn  v.  Clti- 
cago,  R.  I.  &>  /'.  R.  Co.,  78  Iowa  131,  4  L. 
R.  A.  401,  42  A'.  ;/'.  R,f>.  625. 


COVERTURE. 

Disability  of,  see  LiMrrArioNs  ok  Actions, 
UU. 

See  also  IIushand  and  Wife. 


COVINGTON. 

Decisions  particularly  applicable  to,  see  Mu- 
nicipal COKI'ORATIONS,  JIO. 


COW-CATCHER. 

See  Fii.oT. 


CREDIBILITY. 
Of  employes  as  witnesses,  see  Witnesses,  20, 

—  witnesses,  generally,  see  Witnesses,  2(1- 
4.'t. 

questio:^    for  the    jury,   see    Animals, 

Injuries  ro,  554 ;  Wu'nksses,  28. 

review  of,  on  appeal,  sec  Ati-eal,  etc., 

120. 


CREDITORS. 

Claims   of,  when   prior  to  mortgages,  see 

MouniAiiEs,  tot,  1<»4. 
Competency  of,  as  witnesses,  see  Witnesses, 

12. 
Delaying  shipment  to  permit  attachment  by, 

see  Cakuiauk  ok  Mi  rciiandise,  KM). 
Liability    of   stockholders    to,    see    Siock- 

llnl.UKKS,  II. 

—  to,  Upon  dissolution,  see  Dissoi.iirioN,  !!<>. 
Limitation  of  actions  against  stockholders 

by,  oce  Limitations  of  Actions,  21,  4JI. 
Of  bankrupt    corporations,    rights    of,    sec 

Uankkui-tcy,  U,  11. 


—  landowner,  right  of,  to  land  damages,  see 

Eminent  Domain,  443. 

—  old  company,  rights  of,  as  respects  con- 

solidated company,  see  Consolidation, 

41-44. 
Position  of  bondholder  as  respects,  see  Uonds, 

.'t4. 
Purchaser  in  foreclosure,  when  trustee  for, 

see  MoRlOACES.  2(14. 
Right  of,  to  compel  sale  of  superfluous  land, 

in  England,  sec  Eminent  Lumain,  1 12l{. 
Rights  of,  on  insolvency  of  corporation,  see 

Insolvency,  4,  O. 
reorganization,  see  Reorganization, 

10. 
sale  of  railroads,  see  Sales  of  Rail- 

ROADS,    15. 

secured,  see  Eastern  R.  Co.,  4. 


CREDITORS'  BILL. 

Pleading  and  proof,  see  Pleading,  105. 

1.  N'litiiri',  luriii,  and  object  of  tlic 

bill.— Certain  parties  sued  for  themselves 
and  others,  the  holders  of  guaranteed  stock 
of  a  railroad  company,  the  said  company 
and  others,  the  holders  of  the  common 
stock  of  said  company,  to  enforce  contracts 
between  plaintiffs  and  the  company  in  re- 
spect to  plaintiffs'  participation  in  certain 
dividends  of  the  company.  //<•/</.•  (i)  that 
the  suit  was  a  creditors'  bill  in  form,  nature, 
and  oi)ject;  (2)  that  it  should  iiave  been  re- 
ferred to  a  commissioner  to  ascertain,  state, 
and  report  who  were  the  holders  of  guaran- 
teed stock,  and  in  what  shares  and  what 
obligations  and  money  dividends  were  com- 
ing to  them;  (3)  and  counsel  fees  against 
the  guaranty  stockholders  should  have  been 
allowed.  Gordon  v.  Richmond,  /•'.  &>  J'.  R. 
Co.,  81  I 'a.  621. 

2.  Wliiit  property  may  be  reaebed, 
Kt'ii«*rally.— A  judgment  creditor  of  a 
company  may,  by  bill  in  equity,  compel  its 
tiireclors  to  account  wi;h  the  company,  to 
the  end  that  the  funds  belonging  to  the 
company  misappropriated  by  them  may  be 
subjected  to  the  s.itisfaclion  of  his  debts. 
Shea  v.  Kno.xvi/lc  &*  A".  R.  Co.,  6  lia.xt, 
(7'cnn.)  277. 

An  execution  creditor  of  a  company,  with 
a  return  of  nnUii  fxma,  may  subjirct  to  the 
satisfaclitm  of  his  demand  money  paid  to  a 
director  of  the  company  for  dividends  ille- 
gally declared,  and  which  might  be  rec ov- 
ere<l  back  by  the  company  as  paid  lluoiigh 
mistake.  Uratz  v.  Redd.  4  />'.  A/on.  (h'y.) 
178.— Foi.i.owin  IN  Lexington  it  O.  K.  Co. 
V.  iirid^cs,  7  13.  Mon.  (Ky,;  556. 
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The  property  of  a  consolidated  railroad 
company  in  the  hands  of  a  purchaser,  other 
than  an  innocent  one,  is  liable  to  the  claims 
given  priority  by  the  3d  proviso  of  §  3  of  the 
Act  of  1877,  where  it  was  sold  upon  fore- 
closure of  a  mortgage  made  by  said  com- 
pany subject  to  provisions  of  said  act ;  and 
it  may  be  subjected  to  such  claims  by  cred- 
itors' bill  filed  by  one,  on  behalf  of  him- 
self and  all  other  creditors  of  the  preferred 
class,  against  the  insolvent  company  and 
liie  purchaser  of  its  mortgaged  property. 
Frazier  v.  East  Tciin.,  V.  &*  G.  A\  Co.,  40 
Am.&^Eng.  A\  Cas.  358,  88  7'c/ih.  138,  12 
S.  IV.  Kip.  537. 

A  judgment  creditor  of  a  corporation 
who  lilcs  a  bill  to  obtain  satisfaction  of  his 
debt  out  of  the  property  and  effects  of  the 
corporation,  after  the  return  of  an  execu- 
tion at  law  unsatisfied,  must  proceed  ac- 
cording to  the  provisions  of  the  article  of 
tlie  revised  statutes  relative  to  proceeiiings 
ai;ainst  corporations  in  equity.  And  he 
does  not  obtain  a  preference  in  payment ; 
but  the  whole  property  and  ellecis  of  tlie 
corporation  must  be  sequestered  for  the 
benefit  of  all  of  its  creditors  ratably,  ex- 
ce|. i  as  to  preferences  created  by  the  laws 
of  tiie  United  States,  or  where  liens  upon 
the  real  estate  of  the  corporation  have  been 
obtained  by  judgment  or  decree.  .Morgan 
v.  A'f^v  York  &>  A.  K.  Co.,  10  J'a(i;t(\.  V.) 
290. — Ai'l'l.lKU  IN  Sherwood  7k  Buffalo  & 
N.  Y.  C.  K.  Co..  12  How.  Pr.  (N.  Y.)  136. 
Followed  in  Hinds?'.  Canandaigua  &  N. 
F.  K.  Co..  10  How.  I»r.  (N.  Y.)  487. 

i).  (JiiimUl  siibscriiitioiis. — Where  the 
return  of  an  executicjii  at  law  unsatisfied  is 
the  ground  of  proceeding  against  a  corpo 
ration,  according  to  section  36,  N.  Y.  Rev. 
St.,  and  the  effects  of  the  corporation  are 
not  sufficient  to  pay  the  debts,  the  creditor 
may  re.sort  to  equity  to  neover  the  unpaid 
suDscriptiuns  to  tlic  capital  slock.  .Mann 
V, /'<«/j.  3  A',  y.  415;  m'crstng  2  Samlf. 
C/t.  257. 

ilut  in  sucli  a  ca.se  each  shareholder  is 
liable  only  in  due  jiroportion  with  tlic  others, 
and  the  bill  should  be  tiled  by  the  creditor 
ill  behalf  of  all  the  (^editors  against  the 
corporation,  and  all  the  shareholders  who 
have  not  paid  up  their  subscriptions,  so 
that  an  account  may  be  taken  of  the  debts 
and  assets  of  the  corporation,  of  the  amount 
of  capital  not  paid  in,  and  the  sum  due 
from  each  shareholder.  Mann  v.  /'enfs,  3 
A',  r,  415  ;  nvcrsing  3  San  it/,  Ch.  357. 


Where  a  railroad  company  assigns  unpaid 
subscriptions  to  its  stock  to  its  president, 
in  trust  for  certain  definite  purposes  which 
have  been  fulfilled,  and,  the  company  being 
insolvent,  one  of  its  judgment  creditors 
brings  an  action,  under  Ohio  Code,  ^  458,  to 
subject  the  amount  due  on  such  unpaid 
subscriptions  to  the  payment  of  his  judg- 
ment, as  to  the  amount  due  on  such  sub- 
scriptions, after  the  fulfilment  of  the  trust 
and  the  payment  of  all  costs  and  expenses 
of  its  administration,  the  trustee  is  not  en- 
titled to  retain  from  such  fund  the  amount 
of  indebtedness  of  the  ccjmpaiiy  to  liim  for 
his  salary  as  president  thereof,  the  plaintiff, 
by  his  action,  having  established  a  specific 
lien  on  the  fund  as  against  less  diligent 
creditors,  and  being  entitled  in  equity  to  a 
preference  over  them  in  its  distribution. 
Dunbar  v.  Harrison,  1 8  Ohio  St.  24. 

Where  a  bill  is  filed  by  a  judgment  cred- 
itor in  a  United  States  circuit  court  in  one 
state  against  a  corporation  created  by  the 
laws  of  another  state,  asking  the  appoint- 
ment of  a  receiver,  and,  among  otlier  things, 
that  he  be  empowered  to  collect  unpaid 
subscriptions  to  the  corporation  stock  suffi- 
cient to  pay  the  judgment,  the  fact  that  the 
company  has  no  property  in  the  district 
where  tlie  suit  is  brougiit  is  no  defense,  nor 
objection  to  the  jurisdiction  of  the  court. 
Winans  v.  McKcan  R.  &•  N.  Co.,  6  Ulatchf. 
{U.  S.)  215. 

4.  Jurisdiction.— Where  a  party  has 
obtained  a  judgment  against  a  corporation 
in  a  state  court  and  is  unable  to  collect  it 
on  account  of  the  insolvency  of  the  corpo- 
ration, he  may  file  a  bill  in  a  federal  court  to 
compel  payment  by  those  who  are  owing 
the  corporation,  if  the  citizenship  of  the 
parties  be  such  as  to  confer  jurisdiction  un- 
tliT  the  judiciary  act.  Putnam  v.  A'«t(/ 
Albany,  4  Hiss.  (U.  S)},(i^. 

,\  United  States  circuit  court  cannot  en- 
tertain jurisdiction  of  a  suit  in  equity  to 
subject  the  property  of  an  insolvent  railway 
company  to  the  payment  of  a  simple  con- 
tract debt,  which  is  not  secured  by  a  lien 
or  mortgage,  and  has  not  been  reduced  to 
a  judgment  at  law ;  and  this  is  so  even 
where  a  state  statute  tiutliorizcs  any  three 
creditors  of  an  insolvent  corporation  to 
bring  such  suit.  Atlanta  iS>»  /•".  K.  Co,  v. 
U'estirn  A'.  Co.,  50 /■<•</. /v'c/.  790,  2  (.1.  S. 
App.  227.  I  C.  C.  A.  676.— Al'PLVlNC  Scott 
7'.  Neely.  140  U.  S.  ic6,  1 1  Sup.  Ct,  Rep.  712. 
DisiiNcii'iSHiNU  Graham  v.  Lu  Crosse  & 
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M.  R.  Co.,  I02  U.  S.  148;  Mellen  v.  Moline 
M.  Iron  Works,  131  U.  S.  353,  9  Sup.  Ct, 
Rep.  781.  Following  Terry  z/.  Anderson, 
95  U.  S.  628, 

Complainants  contracted  to  build  part  of 
a  railroad  in  Kansas,  and  were  to  receive  in 
paytnent  certain  municipal  bonds  that  had 
been  voted  the  road.  The  work  was  com- 
pleted, but  one  county  refused  to  deliver  the 
bonds  that  it  had  voted.  The  railroad  com- 
pany was  insolvent.  Complainants  then 
filed  a  bill,  in  the  nature  of  a  creditors'  bill, 
in  the  United  States  circuit  court,  praying 
that  the  company  be  decreed  to  assign  its 
claim  to  the  bonds  to  complainants,  and 
that  the  county  be  required  to  issue  them. 
//M,  that  the  court  had  equity  jurisdiction 
of  sujh  a  proceeding,  unaffected  by  the 
state  i'aw  abolishing  the  distinction  between 
law  at-d  equity ;  but  to  maintain  the  bill 
the  areiount  and  validity  of  the  claim  must 
first  bt  fixed  by  a  judgment  at  law.  Smith 
V.  Ft.  SiOtt,  H.  <S~-  //'.  /v*.  Co.,  99  U.  S.  398. 
S.  AVhvii  bill  will  not  lie-Manda- 
iiiiis  proper  remedy. — A  judgment  cred- 
itor of  a  railroad  on  a  petition  in  the  nature 
of  a  creditors'  bill  is  not  entitled  to  a  de- 
cree directing  the  railroad  to  assign  to  him 
a  claim  against  a  county  for  a  subscription 
to  stock,  and  also  directing  the  county  to 
issue  its  bonds  to  the  creditor  instead  of  to 
the  railroad.  If  the  county  improperly  re- 
fused to  issue  the  bonds  the  railroad  could 
only  compel  it  to  do  so  by  mandamus,  and 
a  creditor  could  have  no  better  remedy. 
Smii/t  V.  Com'rs  of  Bourbon  County,  127  U. 
S.  105,  8  Sup.  Ct.  Rt'p.  1043. 

i\.  How  far  creditor  must  exhaust 
remedy  at  law.— .A  creditor  at  large  of  a 
corponition,  whose  remedy  at  law  has  not 
been  exhausted,  cannot  maintain  an  action 
in  equity  for  the  appointment  of  a  receiver, 
etc.  Hinckley  v.  Pfuter,  83  Wis.  64,  53  A'. 
W.  R,p.  21. 

A  party  who  has  not  reduced  his  claim  to 
a  judgment  is  not  entitled  to  be  made  a 
party  to  an  equitable  proceeding  against  a 
corporation,  nor  entitled  to  relief;  and  this 
is  so  regardless  of  the  amount  of  his  claim. 
People  v.  Erie  A\  Co.,  56 //<it<'.  Pr.  (N.  V.) 
122.— DisTiNCL'isiiiNr.  Chicaj^o,  R.  I.  &  P. 
R.  Co.  7'.  Howard.  7  Wall.  (U.  S.)  392. 

A  private  corporation  is  a  trustee  of  its 
property  for  the  payment  of  its  creditors, 
anfl  aftcrwanis  for  the  benefit  of  its  stock- 
holders. During  its  existence  and  opera- 
tion   its  goiieial  creditors  have    no    liens 


which  will  entitle  them  to  sue  it  in  a  court 
of  equity,  but  its  property  can  be  subjected 
to  ihe  payment  of  its  debts  by  action  at 
law.  i\Iontgomery  &*  W.  P.  K.  Co,  v. 
Branch,  ^t)  Ala.  139. 

Where  a  railroad  company  has  a  claim 
against  a  county  for  bonds  upon  a  subscrip- 
tion to  its  capital  stock,  a  creditor  of  thd 
company,  who  is  a  stranger  to  the  county, 
and  has  no  legal  or  equitable  assignment  of 
the  claim  of  tlie  railroad  company,  cannot 
maintain  an  action  against  the  county  to 
recover  the  bonds  in  payment  of  a  claim 
against  the  company,  prior  to  judgment, 
although  he  joins  the  company  as  a  de- 
fendant. Smith  V.  Com'rs  of  Bourbon 
County,  29  Am.  &*  Eng.  Corp.  Cas.  180,43 
A'an.  619,  23  Pac.  Kcp,  642. —  DISTINGUISH- 
ING Seaton  v.  Hixon,  35  Kan.  663. 

7.  Parties.— It  should  be  within  the 
power  of  creditors  of  an  insolvent  corpo- 
ration, or  their  representatives  pursuing  the 
trust  fund,  to  bring  all  parties  necessary  to 
a  full  adjustment  of  their  rights  before  the 
same  court  in  one  suit.  Mathis  v.  Prid- 
ham,  I  Tex.  Civ.  App.  58,  20  S.  W.  Rep. 
1015. 

In  an  equitable  proceeding  by  a  judgment 
creditor  against  a  foreign  corporation  to 
have  debts  due  the  corporation  applied  to 
the  payment  of  the  judgment,  the  corpora- 
tion debtors  are  necessary  parties,  and  pro- 
cess must  be  served  on  them.  They  cannot 
be  made  defendants  merely  by  naming  them 
as  such.  Monroe  v.  Galveston,  H.  &*  //.  R. 
Co.,  19  Abb.  Pr.  {N.  Y.)  90. 

The  administrator  of  a  deceased  stock- 
holder, domiciled  and  receiving  his  letters 
in  another  county,  may  properly  be  made  a 
co-defendant  in  the  bill,  when  duly  served 
under  §  i.  Act  of  April  6,  1859,  P.  L.  387; 
and  as  it  is  not  a  question  of  distribution, 
but  of  the  fixing  of  a  liability,  he  may  be 
joined  in  the  final  decree  entered.  Hamil- 
ton V.  Clarion,  M.  &*  P.  R.  Co.,  144  Pa.  St. 
34,  23  Atl.  Rep.  53. 

Where  a  mortgaged  railroad  |is  sold  for 
more  than  enough  to  pay  the  mortgage 
debts,  and  unsecured  creditors  of  the  com- 
pany bring  a  suit  in  equity  to  subject  the 
balance  of  the  fund  to  payment  of  their 
claims,  it  is  not  necessary  to  make  the 
stockholders  and  bondholders  parties.  The 
railroad  company  and  the  purchasers  arc 
the  only  necessary  defi  ndants.  Chicago,  R. 
I.  OJ-  P.  R.  Co.  V.  Hmvanl,  7  Wall,  {I/,  S.) 
392- 
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A  creditor  of  a  corporation  may  maintain 
his  bill  against  any  member  who  is  a  director 
of  the  corporation,  who  holds  funds  in  his 
hands  belonging  to  the  company  (of  capital 
stock),  without  bringing  all  the  members  of 
the  company  before  the  court.  Grats  v. 
Redd,  4  li.  Man.  (h'y.)  17S. 

8.  Pleading^— Aiiieiidiiiciit. —  Where 
a  bill  is  filed  by  judgment  creditors  of  a 
corporation  seeking  to  make  its  directors 
account  for  funds,  and  charging  embezzle- 
ment by  the  directors  and  appropriation  of 
money  by  them  for  the  purpose  of  bribery 
and  corruption,  the  fact  that  such  charges, 
if  true,  involve  criminal  liability  is  no  ground 
of  demurrer  ;  nor  is  a  f;iilure  to  make  parties 
all  of  the  directors  who  were  charged  with 
such  offenses  a  ground  of  demurrer.  S/ica 
V.  Knoxville  &>  K.  A'.  Co..  6  Jinx/.  {Teiin.) 
277. 

Where  a  bill  is  filed  by  judgment  cred- 
itors of  a  railroad  corporation  to  compel  an 
accounting  for  funds  misapproi>riated,  an 
allegation  that  the  officers  of  the  company 
have  in  divers  ways  squandered,  embez- 
zled, and  misappropriated  funds  of  the 
company  is  sufficiently  specific  to  require 
an  answer.  S/iea  v.  Knoxville  &•  K.  A.  Co., 
6  Jiax/.  ( 7V««.)  277. 

Where  a  creditors'  bill  was  filed  against  a 
railroad  company  and  a  decree  had,  adjudi- 
cating the  dignity  and  priority  of  the 
various  claims  before  the  court,  and  direct- 
ing the  sale  of  the  road,  a  creditor  who  was 
a  party  to  such  decree  cannot  subsequently, 
but  before  the  distribution  of  the  proceeds 
of  such  sale,  by  an  amendment  to  the 
original  bill  set  up  a  preferred  claim  held 
by  him  as  collateral  security  for  the  indebt- 
edness passed  upon  by  such  decree.  Clews 
V.  Iiruiis7iiuk  (S-  .,•/.  A'.  Co.,  50  Ga.  522. 

W.  QucKtloiiH  raisiMl.  — The  corporate 
existence  of  a  corpcjraiion  de  facto  cannot 
be  inquired  into  collaterally.  Much  less 
can  such  a  corporation,  or  a  stockholder 
liierein,  set  up  a  defect  of  incorporation 
against  creditors  who  have  contracted  with 
it  on  the  faith  of  its  lawful  corporate  exist- 
ence. Hamilton  v.  Clarion,  M.  &•  P.  R. 
Co.,  144  /'<«.  .St.  34.  23  .  ///.  AV/.  53. 

10.  IJotTiMi -Priority.— A  decree  as- 
certaining the  demands  of  the  plaintiffs  in 
the  bill,  the  amounts  unpaid  upon  the  sub- 
scriptions of  the  stockholders  defendant, 
and  adjudging  that  the  latter  paid  said  de- 
mands to  the  extent  of  their  ueipaid  sub- 
scriptions, with  a  provision  tu  secure 
3  D,  R.  0.-23. 


contribution  among  themselves  in  due 
proportion,  is  not  erroneous.  Hamilton  v. 
Clarion,  M.  &•  P.  R.  Co.,  144  Pa.  St.  34,  23 
All.  Refi.  53. 

Section  23  of  the  Railway  Companies 
Act  1867  does  not  give  to  creditors  of  a 
railway  company,  in  respect  to  mortgages, 
bonds,  or  debenture  stock  any  lien  or  charge 
which  they  did  not  possess  before  the  act, 
so  as  to  entitle  them  to  payment  in  priority 
out  of  the  proceeds  of  surplus  lands  of  the 
company,  which  have  been  sold  on  the  ap- 
plication of  the  judgment  creditors  of  the 
company.  In  re  Hull,  B.  &•  IV.  R.  J.  R. 
Co.,  40  Ch.  D.  119.— Reviewing  Gardnerz/. 
London,  C.  &  D.  R.  Co.,  L.  R.  2  Ch.  201. 

1 1.  €ros.s-bill.— The  original  bill  being 
filed  by  a  judgment  creditor  of  an  insolvent 
railroad  company,  which  had  conveyed  all 
its  property  to  trustees  for  the  benefit  of 
the  holders  of  certain  mortgage  bonds,  the 
validity  of  which  was  assailed  and  denied 
by  the  complainant,  a  cross-bill  between 
the  several  bondholders,  claiming  and  as- 
serting antagonistic  interests  under  the 
deed  of  trust,  is  proper  and  necessary  to 
adjust  and  settle  their  confhciing  liens  and 
priorities.  Morton  v.  New  Orleans  «&«•  S.  R. 
Co.,  79  Ala.  590. 

12.  ProceodingK  in  the  nature  of  a 
creditors'  liill.— Under  the  Wis.  Act  of 
i860,  ch.  303,  a  judgment  creditor,  after 
execution  returned  unsatisfied,  may  proceed 
against  the  judgment  debtor,  and  any  other 
person  or  corporation,  to  compel  a  discov- 
ery of  the  property  of  the  debtor  due  to  or 
held  in  trust  for  him.  and  to  enjoin  the 
transfer  thereof,  and  to  obtain  satisfaction  of 
the  judgment  out  of  the  same  ;  and  such  pro- 
ceeding will  lie  against  a  domestic  corpora- 
tion, unless  enjoined  by  some  other  creditor 
utuler  Rev.  St.  ch.  148,  §  37.  /'iinrv.  Mil- 
waukct'  Constr.  Co.,  38  Wis.  253.— Follow- 
INO  Ballston  Spa  I^ank  7>.  Marine  Hank, 
18  Wis.  490.  —  FoLLOWKP  IN  Everdell  v. 
Sheboygan  &  F.  du  L.  R.  Co.,  41  Wis.  395. 


CRIMINAL  ACTS. 
Of  agents,  liability  of  corporations  for,  see 
Agency,  00. 
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SCO  CaRUIAUK  ok  Mr.KCMANDlSK,   H)8. 

Criminal  liability  for  killing  stock,  sec  Ani- 
mals, Inji'RIKs  to,  11. 
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854                                       CRIMINAL  LAW,  1,2. 

Criminal  prosecution  for  causing  death,  see  unlawful  or  wrongful  acts.     Commonweaith 

Death,  ktc,  441-451.  v.  Prop'rs  of  New  Bedford  Bruige,  2  Gray 

Illegal  transportation  of  liquor  by  agent  of  (A/ass.)  339. 

express    company,     see     Intoxicating  a  corporation  cannot  be  prosecuted  in 

Liquors,  5.  Indiana  for  a  misfeasance,  the  word  "per- 

nfT  *«<t°8?'^""''"'°*"''°'  '"  ^^''''  ^°"  "  '"  §  797.  2  Gav.  &  H.  335-  which  ex- 

NKssEs,        »5*y«  tends  such  word  to  bodies  corporate,  not 

Punishment  for  failure  to  pay  fare,  see  Tick-  ,  •        .      ..1          •    •     1       j         ^ ^  ^ 

f           <j.»  ...»  applying   to   the   criminal  code.     State  \. 

KTs  ANO  Parks,  143-1 41>.  ^f,  .   o    ,,   »   ^            ,   j    t:       n 

Sufficiency  of   indictment  under  long  and  ^'^^'^m     f     m  'Vm    362--Reviewed 

short  haul  section,  see  Interstate  Com-  '^  Lackland  v.  North  Mo.  R.  Co..  31  Mo. 

MERCE,   128.  '^°- 

Traveling  with  intent  not  to  pay  fare,  see  Where  a  corporation  is  in  the  hands  of  a 

also  TicKEis  a.nu  Fares,  147.  receiver,   who   has    full    possession    of  its 

_  property  and  entire  charire  of  its  affairs, 

I.   GENEBAL  PKINCIFLES IW  u                .•                  .  u                      \  r 

u»«^«au  ^A««ui^^AD J54  such  corporation  cannot  be  prosecuted  for 

II.  PSOCEDUBE 357  crimes  or  misdemeanors  committed  by  the 

III.  PABTICULAB  OFFENSES 358  agents  or  servants  of  the  receiver.    State  v. 

Wabash  K.  Co.,  35  Am.  &>  Etig.  R.  Cas.  i, 

I.  GENEBAL  PBINCIPLES.  ,,j  y„^^  ^^6.  15  H\si.  Ref.  449,  17  N.  E. 

1.    Criminal    responsibility,    gen-  J<ep.  909,  i  Z.  R.  A.  179. 

erally.* — At  common   law  a  corporation  The  failure  of  a  railroad  company  to  give 

may  be  indicted  for  a  misfeasance.     Queen  bond   for  the   faithful  application    of    tiie 

V.  Great  N.  of  E.  R.  Co.,  gQ.  B.  315,  io/«r.  money  arising  from  a  county  subscription 

755,  16  L.J.  M.  C.  16.    Louisville  &•  A.  R.  to  aid  in  building  its  road  does  not  render 

Co.  V.  State,  i  Head  {Tenn.)  523.     Contra,  it  liable  to  indictment ;  and  even  if  it  were 

see  Commomvealth  v.  S-ivift  Run  Gap  Tp.  liable  its  lessee  could  not  be  made  liable  for 

Co.,  2  Va,  Cas.  362.— Reviewed  in  State  v.  its  wrong.     Commonwealth  v.  Chesapeake  &■' 

Baltimore  &  O.  R.  Co.,  15  VV.  Va.  362.  O.  R.  Co.,  91  A>.  1 18. 

A  corporation  may  be  indicted  for  a  mis-  An    indictment  under  the  Act  1874-75, 

feasance,  or  the  doing  of  an  act  unlawful  in  ch.  clix.  (changing  the  gauge  of  railroads;, 

itself  and  injurious  to  the  rights  of  others,  against  the  Richmond  and  Danville  railroad 

as  by  maintaining  a  nuisance,  as  well  as  for  company,  cannot  be  sustained,  because  that 

non-feasance  or  an  omission  to  perform  a  act  impairs  the  obligation  of  the  contract 

legal  duty  or  obligation.     Commonwealth  v.  between  the  state  and  the  defendant  rail- 

I'rop'rs  of  A'eio  Bedford  Bridge,   2    Gray  road  company,  as  assignee  of  the   North 

(Mass.)  339.— Quoted  in  Owsley  v.  Mont-  Carolina  railroad  company.     State  v.  Rich- 

gomery  &  VV.  P.  R.  Co..  37  Ala.  560;  State  niond G^  D.  R.  Co.,  73  N.  Car.  527. 

V.  Baltimore  &  O.  R.  Co.,  15  W.  Va.  362.—  The  taking  unconditionally  and  gratui- 

Statev.  Morris  <S-  E.  R.  Co.,  23  A^.  J.  L,  tously  of  a  voter  to  the  poll  by  a  railway 

360.  —  Following  Queen  7/.  Great  N.  of  company  or  an  individual,  whatever  his  oc- 

E.  R.  Co.,  9Q.  B.  315.— Quoted  in  State  cupation  may  be,  or  giving  a  voter  a  free 

V.  Baltimore  &  O.   R.  Co.,  15  W.  Va.  362.  pass  over  a  railway,  or  by   boat,  or  other 

—  Texas  <S»  St.  L.  R.  Co.  v.  State,  20  Am.  conveyance,  if  unaccompanied  by  any  con- 

&*  Eng.  R.  Gw.  626,41  yfr/{'.  488.  ditions  or  stipulations  that  shall  allect  the 

Corporations    cannot    be     indicted    for  voter's  action  in  reference  to  the  vote  to  be 

offenses  which  derive  their  criminality  from  given,    is  not   prohibited   by  39  Vict.  c.  9 

evil  intentions,  or  which  consist  in  a  viola-  (D)-     Genereux  v.  Cuthbert,  9  Can.  Sup.  Ct. 

tion  of  the  social  duties  which  appertain  to  '02. 

men  and  subjects.  Tlicy  cannot  be  guilty  2.  Rewards  for  detection  of  crinii- 
of  treason,  felony,  perjury,  or  offenses  ">»1».— (0  Po^ver  to  offer  rewards.— An  of- 
against  persons  ;  but  beyond  this  they  arc  f^""  "^  »  general  standing  reward  for  the  de- 
not  exempt  from  the  conscquiMicos  of  their  tection  of  persons  obstructing  the  track  of 
— — a  railroad  is  not  an  ultra  7>ires  act  of  the 

•Criminal   liability  of  railway  servants,  sec  company.    Central  R.&^  B.  Co.\.Cheathwi, 

notp,  38  Am.  &  Enc.  R  Cas.  a66,  ,_    i,.,    r.  t-„ ,    ..    /•„    „o,  o,    ai 

When  railway  otticiuls  not  criminally  liable  for  37  Am.  A-  hng.  h.  Las.  282,  85  Ala.  292.  7 

agrcctnciit  for  payment  of  rebates,  sec  45  Am.  Am.  St.  Rep.  48,  4  So.  Rep.  828. 

k.  Eno.  R.  Cas.  245,  abstr.  A  railroad  company  having  an  implied 
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power  to  offer  a  general  reward  for  the  de- 
tection of  persons  obstructing  its  road,  such 
authority  is  incident  to  the  business  and 
duties  of  the  superintendent,  and  conse- 
quently is  within  tiie  scope  of  his  agency. 
Central  K.  <S^  B.  Co.  v.  Cheatham,  37  Am. 
«S-  Eng.  R.  Cas.  282,  85  Ala.  292,  7  Am.  St, 
Kep.  48,  4  So.  Rep.  828. 

(2)  Construction  of  offer—  What  covered, 
— The  oiler  contained  in  a  hand-bill  being 
general,  "  for  the  arrest,  with  proof  to  con- 
vict, of  any  person  or  persons  for  maliciously 
obstructing  the  tracks  of  this  company,"  it 
applies  equally  to  both  past  and  future  of- 
fenses. Central  R.  &*  B.  Co,  v.  Cheatham, 
37  Am.  (S-  Eng.  R.  Cas.  282,  85  Ala.  292,  7 
Am.  St.  Rep.  48,  4  So.  Rep.  828. 

A  proclamation  by  one  interested,  to  pay 
a  designated  sum  for  the  arrest  of  two  per- 
sons who  iiad  stolen  or  embezzled  money, 
constitutes,  when  acted  on  by  one  who 
makes  the  arrest  of  both  persons,  a  contract 
which  may  be  enforced ;  but  it  is  single  in 
its  nature,  and  no  right  of  action  exists  to 
recover  any  portion  of  the  reward  for  the 
arrest  of  but  one  of  the  parties,  when  the 
failure  to  arrest  the  other  is  not  caused  by 
the  fraud  or  fault  of  the  person  offering  the 
reward.  Blaln  v.  Pacific  Exp,  Co.,  69  Tex. 
74,  6  S.  IV.  Rep.  679. 

A  reward  offered  by  a  railroad  company 
for  the  arrest  and  conviction  "  of  any  per- 
son who  has  injured  persons  or  property  by 
throwing  stones  or  other  missiles  at  the 
trains,"  does  not  cover  a  case  where  an 
employe  or  passenger  becomes  involved  in 
a  personal  ditficuliy  with  a  stranger,  and 
such  missile  is  thrown  at  him  during,  and 
as  a  part  of,  a  personal  contest.  Chicago  &* 
A.  R,  Co.  v.  Se/>rini^\  19  ///.  App.  222. 

(3)  IVho  entitled  to  claim  the  reward. — 
Where  a  railw.iy  company  offers  a  reward 
for  the  arrest  and  conviction  of  a  person 
cominiiting  certain  offenses  against  the 
pro[)erly  of  the  company,  without  any  dis- 
tinction as  to  who  may  participate  in  its 
benelits,  an  employe  of  the  company  is  in- 
cluded, and  may  claim  the  reward.  Chicago 
«S-  //.  R,  Co.  V.  Sehring,  16  ///.  App.  181. 

The  mere  fact  that  appellee  is  an  employfe 
of  appellant  does  not  conclude  him  from 
claiming  the  offered  reward.  Chicago  &•  A. 
R.  Co.  V.  Sebring,  19  ///.  App.  222. 

Deputy  sheriffs  detailed  to  protect  rail- 
road property  durmg  a  railroad  strike  are 
not  entitled  to  a  reward  offered  by  the 
company  for  the  arrest  and  conviction  of 


persons  interfering  with  the  railroad  prop- 
erty. St.  Louis,  I.  M.  <&-  S.  R.  Co.  v,  Graf- 
ton, 51  Ark.  504,  II  S.  IV.  Rep.  702.— Fol- 
lowed IN  Sullivan  v.  Utah  &  N.  R.  Co.,  11 
Mont.  236. 

A  police  officer  cannot  recover  a  private 
reward  offered  by  a  railroad  company  for 
the  arrest  of  an  offender  when  it  is  his  duty 
as  such  officer  to  make  such  arrest;  and 
this,  tO),  it  would  seem,  whether  the  law 
provided  any  special  con  pensation  for  such 
service  or  not.  Thornton  v.  Missouri  Pac. 
R.  Co.,  42  Mo.  App.  58. 

The  defendant  offered  a  reward  for  the 
apprehension  and  conviction  of  a  party  or 
parties  tiring  into  one  of  its  trains  in  Kan- 
sas. Plaintiff  informed  the  governor  of 
Kansas  that  one  of  the  parties  was  in  the 
Missouri  penitentiary.  The  governor  turned 
over  the  information  to  defendant's  agents, 
who  secured  the  arrest  and  conviction  of 
the  suspected  party,  simply  using  plaintiff 
as  a  witness,  who  took  no  risk  or  responsi- 
bility for  the  arrest  or  conviction.  Held, 
that  plaintiff  was  not  entitled  to  recover  the 
reward.  I.mejoy  v.  ^Itchison,  T.  »S-  S.  F.  R. 
Co.,  53  Mo.  App.  386. 

(4)  Proof  of  authority  to  make  the  offer. — 
When  a  proclamation  otTering  a  reward  for 
the  stealing  or  embezzling  of  money  from 
an  exjiress  company  was  alleged  in  a  suit 
against  it  to  have  been  made  by  the  com- 
pany, acting  through  designated  parties  as 
its  officers,  the  authority  cannot  be  ques- 
tioned by  the  defendant,  except  on  a  plea 
of  non  est  factum,  filed  as  required  by 
statute.  Plain  v.  Pacific  E.tp.  Co.,  69  Tex. 
74,  6  S.  IV.  Rep.  679. 

In  sucii  a  suit  the  declarations  of  a  third 
party  who  assumed  to  act  for  the  company 
are  not  admissible  in  evidence  against  it  lor 
the  purpose  of  showing  that  the  defendant 
agreecl  to  pay  the  reward,  in  the  absence  of 
evidence  showing  his  authority  to  make 
them,  when  there  is  no  proper  plea  setting 
up  such  authority,  and  this  though  they 
were  made  by  the  superintendent  of  the 
company.  Plain  v.  Pacific  Exp,  Co.,  69 
Tex.  74,  6  5.  W,  Rep.  679. 

A  circular  was  issued  offering  a  reward 
for  the  detection  of  persons  obstructing  a 
track  of  a  certain  railroad  company.  The 
circular  was  signed  "  A.  H.,  Supt.,"  but  at 
the  head  of  it  was  prefixed  the  name  of  the 
company  and  not  of  the  superintendent  in- 
dividually. For  the  purpose  of  showing 
that  the  superintendent  in  publishing  said 
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hand-bill,  his  signature  being  printed,  acted 
in  his  ofTicial  capacity,  it  Is  permissible  for 
the  plaintifl,  suing  to  recover  the  reward, 
to  prove  that,  having  written  and  sent  a 
letter  by  mail  to  the  superintendent,  he 
received  by  mail  a  few  days  afterwards  a 
copy  of  the  printed  hand-bill  in  an  envelope 
which  purported  to  come  from  the  office  of 
the  superintendent  and  to  be  on  otficial 
business,  the  address  being  in  the  hand- 
writing of  his  secretary.  Central  A'.  &•  B. 
Co.  V.  Chcathatn,  37  Am.  &*  Eng.  R.  Cas. 
282,  85  AUi.  292,  7  Am.  St.  Kip.  48,  4  So. 
Rep.  828. 

As  tending  to  show  that  the  officers  of 
the  railroad  corporation  had  knowledge  of 
the  superintendent's  act  in  offering  the  re- 
ward and  ratifiec^  it  by  failing  to  repudiate 
it,  the  piain'.itT  may  prove  that  the  printed 
hand-bill  v;as  posted  at  various  public  places 
along  the  line  of  the  railroad  by  an  em- 
ploye who  was  under  the  control  of  the 
superintendent,  and  remained  posted  for 
several  months  and  until  after  the  perform- 
ance by  plaintifl  of  the  services  for  which 
he  claimed  the  reward.  Central  R.  &"  B. 
Co.  v.  Cheatham,  37  Am.  (S~»  Eng.  R.  Cas. 
282,  85  Ala.  292,  7  Am.  St.  Rep.  48,  4  So. 
Rep.  828. 

(5)  Effect  of  dismissal  0/ prosecution. — Re- 
wards olTered  for  the  appreiiensionand  con- 
viction of  criminals  are  required  to  be  paid, 
altiiough  there  was  no  conviction, the  convic- 
tion having  been  prevented  by  a  dismissal  of 
tiie  indictments  at  the  instance  and  request 
of  attorneys  employed  to  prosecute  by  the 
company  which  ofTered  the  rewards.  Sev- 
eral criminals  for  whose  arrest  and  convic- 
tion rewards  were  offered  by  a  railroad 
company  were  apprehended  and  indicted. 
Two  of  them  confessed  their  guilt.  The 
indictments  against  those  two  were  dis- 
missed in  order  to  use  them  as  witnesses 
against  the  others,  the  attorneys  employed 
by  the  company  to  assist  in  the  prosecution 
indorsing  and  urging  the  dismissal.  Held, 
the  counsel  employed  by  the  company  to 
aid  in  the  prosecution  were  for  the  time 
being  representatives  of  the  commonwealth, 
and  were  bound  to  labor  honestly  and 
earnestly  for  the  conviction  of  the  guilty, 
and  also  to  act  in  accordance  with  their 
convictions  as  to  the  propriety  and  policy 
of  jirosecuting  or  dismissing  the  indict- 
ments. In  advising  and  procuring  the  dis- 
mi'.isal  of  the  indictments  the  employed 
attorneys  of  the  company  acted  within  the 


scope  of  their  authority  and  in  the  discharge 
of  a  duty  devolved  upon  them  by  the  very 
nature  of  their  employment,  and  they  there- 
fore acted  for  the  company,  which,  through 
them,  prevented  the  conviction  of  the  two 
guilty  parties,  and  the  company  became  lia- 
ble to  their  captors  for  the  reward  offered 
for  their  apprehension  and  conviction. 
Louisville  &*  N.  R.  Co.  v.  Goodnight,  10 
Bush  (Aj.)  552. 

3.  Eniployinciit  of  eoiivict^.  —  A 
court  of  equity  has  the  power  to  enjoin  a 
railroad  company  from  receiving  and  the 
principal  keeper  from  delivering  convicts, 
and,  upon  final  decree,  to  require  the  rail- 
road company  to  deliver  up  the  convicts  in 
its  possession  should  the  railroad  company 
fail  to  establish  its  right  to  receive  any 
more,  and  should  it  be  determined  that  tlie 
railroad  company  has  had  the  service  of 
two  hundred  and  fifty  for  three  years. 
Georgia  Penitentiary  Co.  v.  A'elms,  71  Ga. 
301. 

The  injunction  heretofore  granted  in  this 
case  must  be  so  modified  as  to  enjoin  the 
principal  keeper  (Nelms)  from  delivering 
and  the  railroad  company  from  receiving 
any  more  convicts  until  its  right  to  receive 
more  shall  have  been  established  by  law. 
Georgia  Penitentiary  Co.  v.  A'elms,  71  Ga. 
301. 

Complainants  must  enter  into  bond,  with 
security,  conditioned  to  pay  the  railroad 
company  any  damages  which  it  may  sustain 
on  account  of  the  service  of  convicts  which 
may  hereafter  be  turned  over  to  complain- 
ants, in  the  event  that  the  railroad  com- 
pany shall  establish  the  fact  that  it  was 
entitled  to  the  service  of  such  convicts. 
Georgia  Penitentiary  Co.  v.  A'elms,  71  Ga. 
301. 

Under  the  act  of  1876  persons  leasing 
convicts  are  called  corporations,  in  the 
manner  and  for  the  purpose  specified  in  the 
statute.  The  state  has  the  right  to  create 
an  agency  to  aid  it  in  enforcement  of  the 
criminal  law  by  having  the  convicts  con- 
fined, guarded,  and  worked  at  hard  labor  in 
terms  of  the  sentences  of  the  court ;  and 
the  state  having  in  this  manner,  for  its  own 
benefit,  contracted  with  such  persons,  could 
not  take  advantage  of  the  fact  that  they  are 
called  corporations,  and  the  railroad  com- 
pany claiming  rights  subordinate  to  the 
rights  of  the  state  can  take  no  advantage 
of  the  same.  Georgia  Penitentiary  Co,  v. 
A'elms,  7!  Ga.  301. 
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II.  FBOCEDUBE. 

4.  Jurisdiction.— The  engineer  of  a 
railroad  locomotive  was  criminally  prose- 
cuted in  New  Haven  county  for  so  negli- 
fjeiitly  managing  his  engine  as  to  cause  the 
deatli  of  A.  The  injury  was  in  Litchheid 
county  and  the  death  in  New  Haven  county. 
//<•/(/,  that  the  superior  court  in  New  Haven 
county  had  no  jurisdiction  of  the  offense. 
:itaie  v.  Mcehan,  62  Conn.  126. 

In  order  to  give  jurisdiction  under  2  N. 
Y.  Rev.  St.  727,  S  44.  as  amended  in  i860, 
ch.  431,  of  an  offense  committed  on  a  canal 
boat,  it  is  necessary  to  allege  in  the  indict- 
ment that  the  boat  passed  through  some 
part  of  the  county  in  which  the  indictment 
is  found,  on  that  trip  or  voyage,  and  that 
the  offense  was  committed  on  board  the 
boiit ;  and  both  of  these  facts  must  be  sup- 
fiorted  by  the  proof.  So  an  indictment  al- 
l.-ging  both  tacts  is  not  supported  by  evi- 
dLMice  showing  that  the  boat  on  that  trip 
passed  through  the  county  where  the  in- 
dictment was  found,  but  where  there  is  no 
evidence  that  the  offense  was  committed 
on  the  boat.  Larkin  v.  People,  61  Barb. 
(.V.   Y.)  226. 

5.  Process— Suiniiioiis. — A  summons 
is  the  only  process  to  be  issued  to  a  corpo- 
ration to  appear  and  answer  an  indictment. 
Iloston,  C.  6-  Af.  A'.  Co.  v.  S/n/e,  32  A'.  H. 
215. 

The  proper  mode  of  bringing  into  court 
a  railroad  corporation  charged  with  a  crimi- 
nal offense  is  by  service  of  a  copy  of  the 
summons  upon  one  of  its  officers  oragents. 
State  V.  Western  N.  C.  A".  Co.,  22  Am.  «S- 
liiii:.  A\  Cri.v.  58,  89  A'.  Gtr.  584. 

<$.  Iiulictlliciit.'*' — In  an  indictment  for 
offenses  charged  against  the  property  of  a 
corporation  ownership  is  not  to  be  laid  or 
])rovi'd  in  the  stockholders,  but  in  the  cor- 
poration itself;  and  it  matters  not  whether 
the  shares  of  stock  are  held  by  individuals 
or  another  corporation.  Johnson  v.  State, 
98  Ala.  57,  14  So.  Kep.  627. 

When  an  indictment  under  Ala.  Code  of 
1876,  §  4239,  does  not  aver  the  ownership  of 
the  n  )ad,  but  designates  it  as  a  railroad  in  use 
for  the  transportation  of  passengers  or  mer- 
chandise, known  as  the  "Alabama  Great 
Southern  Railroad,"  proof  of  ownership  is 
not  necessary ;  but  the  averments  of  the  in- 

*  Indictments  against  railroad  cumpanies,  see 
note,  8  Am.  &  Enu.  R.  Cas.  304. 


dictment  are  satisfied  by  evidence  that  it 
was  known  as  the  "  Alabama  Great  South- 
ern Railroad,"  and  was  in  use  for  the  trans- 
portation of  passengers  or  merchandise. 
Clifton  V.  State,  73  Ala.  473. 

An  indictment  to  recover  a  penalty  im- 
posed by  statute  need  not  negative  the 
existence  of  circumstances  which,  under  a 
proviso  contained  in  the  statute,  would 
exonerate  the  defendant  from  liability. 
CommoHVjealth  v.  Fitchhurg  R.  Co.,  10  Allen 
(A/ass.)  189.— Distinguished  in  Common- 
wealth V.  Boston  &  W.  R.  Co.,  loi  Mass. 
201 ;  Ormsbee  v.  Boston  &  P.  R.  Corp.,  14 
R.  I.  102,  51  Am.  Rep.  354. 

Judgment  may  be  rendered  against  a  cor- 
poration upon  an  indictment,  upon  default 
of  appearance  after  due  notice  to  appear. 
Boston,  C.  &•  M.  A'.  Co.  v.  State,  32  N.  H. 
215. 

An  indictment  of  a  railroad  corporation 
under  N.  H.  Gen.  Laws,  ch.  163,  §  2,  for  not 
affording  reasonable  transportation  facili- 
ties need  not  allege  that  the  acts  were  un- 
lawful, nor  that  the  merchandise  was  the 
property  of  the  person  trying  to  transport 
it.     State  V.  Concord  K.  Co.,  59  A^  H.  85. 

An  indictment  against  a  railroad  com- 
pany for  not  keeping  up  a  ferry  must  set 
forth  how  the  company  became  subjected 
to  the  duty  of  keeping  up  the  ferry.  State 
V.  Wilmington  &^  M.  R.  Co.,Busb.  \n.  Car.) 

234. 

Where  an  indictment  framed  under  chap- 
ter 38,  Acts  of  1869-70,  failed  to  aver  that 
the  accused  was  the  president  of  a  railroad 
company  in  which  the  state  had  an  interest, 
and  also  failed  to  aver  that  he  had  received 
the  state  bonds  under  some  act  of  the  Icgis- 
"latiirc  or  ordinance  of  the  convention,  passed 
since  May,  A.  D.  1865 — lielii,  that  such  an 
indictment  was  fatally  defective  and  should 
be  quashed.  State  v.  Sloan,  67  N.  Car.  357, 
2  Am.  Ry.  Rep.  236. 

A  plea  of  not  guilty  to  an  indictment 
against  a  corporation  is  an  admission  of  its 
corporate  existence.  State  v.  H'estern  N. 
C.  R.  Co.,  95  A^.  Car.  602. 

When  the  charge  in  an  indictment, 
stripped  of  technical  language,  is  that  the 
defendants  used  steam-engines  and  caused 
them  to  pass  over  their  road,  which  engines 
emitted  sparks  and  thereby  set  fire  to  the 
adjoining  houses  and  herbage,  and  there  is 
no  allegation  of  any  negligence  or  want  of 
care  or  skill  on  the  part  of  defendants — held. 
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that  the  language  of  the  indictment  cannot 
be  extended  by  inference  or  implication, 
and  it  cannot  be  intended  that  due  skill, 
care,  and  diligence  were  not  exercised  by 
the  defendants  in  the  selection  and  con- 
struction of  their  engines,  or  that  there  was 
any  negligent  or  want  of  care  in  their  use. 
Morris  &*  E.  K.  Co.  v.  State,  36  N.J.  L.  553, 
13  Am.  Ky.  Kep.  470. 

7.  Evideuce. — On  a  trial  in  a  criminal 
case  the  existence  of  a  railway  corporation 
may  be  proved  by  genera!  reputation.  A 
de  facto  existence  of  a  corporation  is  all 
that  is  necessary  to  be  shown.  State  v. 
Thompson,  23  Kan.  338.— Quoting  People 
V.  Frank,  28  Cal.  507. 

An  allegation  in  an  indictment,  on  Mass. 
St.  1874,  ch.  372,  §  115,  that  a  drawbridge 
over  a  navigable  stream  was  duly  erected 
and  legally  maintained  by  a  certain  railroad 
corporation  is  sustained  by  evidence  that 
the  corporation  was  authorized  by  its  char- 
ter to  build  a  bridge  across  the  stream,  and 
had  built  and  maintained  it  for  fifteen  or 
twenty  years.  Commonwealth  v.  Chase,  127 
Mass.  7. 

Wiiere  there  are  two  counts  in  an  indict- 
ment and  the  evidence  does  not  fully  sus- 
tain one  of  them,  and  yet  the  case  is  sub- 
mitted to  the  jury  and  a  general  verdict 
rendered,  this  constitutes  ground  for  re- 
versal for  non  constat,  but  that  the  jury 
convicted  partly  or  wholly  on  the  count  not 
sustained  by  the  evidence.  Commonwealth 
v.  Boston  (S-  M.  A'.  Co.,  8  Am.  &-  Eng.  A'. 
Cas.  297,  133  Mass.  383.  —  EXPLAINING 
Commonwealth  v.  Fitchburg  R.  Co.,  120 
Mass.  372. 

8.  View  of  locus  in  quo. — The  prisoner 
was  tried  without  a  jury  by  a  county  court,  • 
exercising  jurisdiction  under  the  "Speedy 
Trials  Act,"  upon  an  indictment  for  feloni- 
ously displacing  a  railway  switch.  After 
hearing  the  evidence  and  the  addresses  of 
counsel,  the  judge  reserved  his  decision. 
Hefore  giving  it,  having  occasion  to  pass 
the  place,  he  examined  the  switch  in  ques- 
tion, neither  the  prisoner  nor  any  one  on  his 
behalf  being  present.  The  prisoner  v.as 
found  guilty.  Held,  that  there  was  no 
authority  for  the  judge  taking  a  "  view"  of 
the  place,  and  his  so  doing  was  unwar- 
ranted; and  even  if  he  had  been  warranted 
in  taking  the  view,  the  manner  of  his  tak- 
ing it,  without  the  presence  of  the  prisoner 
or  of  any  one  on  his  behalf,  was  unwarranted. 
A'cff.  V.  Pctrie,  20  Ont.  317. 


m.  PABTICULAB  OFFENSES. 

O.  Assaults.'*' — A  trespasser  rn  a  train 
is  not  justified  in  shooting  a  servant  of  the 
railroad  company  who  attempts  to  put  him 
off,  when  he  can  with  safety  get  oil  and 
avoid  the  shooting.  People  v.  Douglass,  87 
Cal  281,  25  Pac.  Kep.  417. 

Where  the  assault  was  committed  upon 
the  brakeman  of  a  railroad  company  in  his 
efiorts  to  get  defendant  off  the  train,  and 
there  is  evidence  tending  to  show  that  the 
defendant  was  not  a  passenger  on  the  train, 
but  a  trespasser  thereon,  it  is  a  question  of 
fact  for  the  jury  whether  the  defendant  was 
a  trespasser  or  a  passenger.  People  v. 
Douglass,  87  Cal.  281,  25  Pac.  Kep.  417. 

Shooting  at  a  brakeman  is  cognizable  by 
the  general  criminal  law,  and  is  not  within 
the  provision  of  the  Mich.  General  Railway 
Law,  Acts  1873,  art.  4,  §  12,  which  punishes 
acts  wilfully  endangering  the  lives  of  rail- 
way employes  or  travelers.  People  v.  Dun- 
kel,  39  Mich.  255. 

If  an  innkeeper  who  has  frequently  en- 
tered a  railroad  d^pot  and  annoyed  passen- 
gers by  soliciting  them  to  go  to  his  inn  re- 
ceives notice  from  the  superintendent  of 
the  depot  that  he  must  do  so  no  more,  and 
he  nevertheless  repeatedly  enters  the  depot 
for  the  same  purpose,  and  afterwards  ob- 
tains a  ticket  for  a  passage  in  the  cars,  with 
\.hi:  bona-fidc  intention  of  entering  the  cars 
as  a  passenger,  and  goes  into  tl)e  depot  on 
his  way  to  ilie  cars,  and  the  superintendent, 
believing  that  he  had  entered  the  depot  to 
solicit  passengers,  orders  him  to  go  out,  and 
he  does  not  exhibit  his  ticket  nor  give 
notice  of  his  real  intention,  but  presses  for- 
ward towards  the  cars,  and  the  superinten- 
dent and  his  assistants  tl)creupon  forcibly 
remove  him  from  the  depot,  using  no  more 
force  than  is  necessary  for  that  purpose, 
such  removal  is  justifiable,  and  not  an  in- 
dictable assault  and  battery.  Commonwealth 
V.  Power,  7  Mctc.  (Mass.)  596. 

A  street-car  conductor  who  forcibly 
ejects  a  passenger  from  a  car  under  the 
honest  belief  that  he  has  not  paid  his  fare 
is  not  liable  in  a  criminal  prosecution  for 
assault  and  battery.  State  v.  McDonald,  7 
Mo.  App.  510. 

On  the  indictment  of  a  conductor  for 
assault  and  battery  in  expelling  a  passenger 
from  a  car,  if  the  evidence  shows  that  a  bat- 
tery was  committed,  and  the  jury  render  a 

*  Civil  remedy  for  assaults,  see  Assault,   . 
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verdict  of  guilty  of  an  assault  only,  tlic 
court  will  be  justified  in  the  exercise  of  a 
sound  discretion  in  setting  the  verdict  aside. 
State  V.  Ross,  26  N.  J.  L.  224. 

Where  several  confederates  act  in  pur- 
suance of  a  common  plan  in  the  commission 
of  an  offense,  all  are  held  to  be  present 
where  the  offense  is  committed,  and  all  are 
principals.  So  where  three  persons  con- 
spire together  to  assault  and  rob  the  driver 
of  an  express  wagon,  one  who  builds  a 
signal  fire  on  a  mountain  at  a  considerable 
distance  away  from  the  other  two,  and  in 
another  county,  to  give  the  two  warning 
that  the  wagon  is  coming,  is  equally  guilty 
with  them.     Statf  v.  Hamilton,  13  A'tv.  386. 

10.  Burglary.— (I)  IV/iat  constitutes 
the  offense. — In  order  to  constitute  burglary 
in  breaking  into  a  car  with  intent  Ut  steal, 
it  is  not  necessary  that  the  doors  of  the  car 
should  be  locked  or  fastened  in  some  secure 
way.  The  carelessness  of  the  owner  in 
securing  and  guarding  his  property  affords 
no  excuse  to  the  commission  of  a  burglary 
or  larceny.     Lyons  v.  People,  68  ///.  271. 

Defendant  secreted  himself  in  a  box 
which  he  procured  to  be  placed  by  the 
agents  of  an  express  company  in  an  express 
car.  His  intention  was  to  rob  tiic  car. 
Held,  that  this  was  a  constructive  breaking. 
Nicholls  v.  State,  68  Wis.  416,  32  N.  W. 
Kep.  543. 

(2)  What  premises  are  subject  to. — A 
railroad  depot  is  a  building,  within  the 
meaning  of  Rev.  St.  18S9,  ii  3526,  cl.  2,  de- 
fining burglary  in  the  second  degree.  State 
V.  Edwards,  109  Mo.  315,  19  S.   IT.  Rep.  91. 

A  railroad  depot  is  a  warehouse,  within 
the  meaning  of  Vt.  Gen.  St.  ch.  1 13,  S  7,  so 
that  the  breaking  and  entering  of  tlie  same 
in  the  night-time,  witii  intent  to  steal,  is 
burglary.     State  v.  JUs/iop,  11   /7.  287. 

A  railway  station  platform  is  a  place  of 
public  resort  so  as  to  autlK)rizc  the  convic- 
tion of  a  person  frequenting  it  with  intent 
to  commit  a  felony.  Kx parte  I),ii/is,  2  //. 
&*  JV.  149,  26/,./.  M.  C.  178. 

The  passenger  room  of  a  railroad  station, 
having  within  it  a  scp;irate  inclosed  roonj 
where  the  books  are  kept  and  tickets  sold, 
is  not  an  office,  within  Kev.  St.  ch.  126, 
relating  to  burglary.  Commonwealth  v. 
White,  6  Cush.  (JAiw.)  181. 

(3)  Indictment,  generally  —  Time  of  of- 
fense.— In  an   indictment  for   burglary   in 

breaking  and  entering  a  railroad  car  (Code, 
4344),  it  is  not  sufTicient  to  aver  that  the 


goods  in  the  car  were  therein  kept  "  for 
transportation ;"  the  averment  should  be 
that  they  were  kept  for  transportation  as 
freight.     Graves  \.  Slate,  dT^  Ala.  134. 

Under  a  statute  which  made  it  a  criminal 
offense  to  break  into  any  car  in  the  night- 
time with  intent  to  commit  the  crime  of 
larceny,  the  indictment  charged  the  defend- 
ant in  the  words  of  the  statute,  and  then 
added  that  defendant  stole  bacon  out  of 
this  car,  the  property  of  F.  Held,  that  the 
indictment  charged  only  the  offense  of  car- 
breaking,  and  the  added  words  did  not 
charge  the  separate  crime  of  larceny,  and 
might  be  treated  as  surplusage ;  there  was 
no  error,  therefore,  in  refusing  to  require 
these  added  words  to  be  stricken  from  the 
indictment.  State  v.  Crawford,  38  So.  Car. 
330,  17  S.  E.  Rep.  36. 

Under  the  111.  act  of  Feb.  19,  1859,  ati  in- 
dictnient  for  breaking  and  entering  a  freight 
car  in  the  night-time  with  intent  to  commit 
larceny  therefrom  is  sufficient  when  the 
offense  is  cliarged  in  the  language  of  the 
statute,  without  using  the  word  "  burglari- 
ously."    Lyons  v.  People,  68  ///.  271. 

An  information  charging  the  breaking 
and  entering  of  a  freight  car,  but  not  stating 
whether  it  was  in  the  daytime  or  night- 
time, is  held  sufficient,  under  Rev.  St.  ^ 
4410,  as  charging  a  breaking  and  entering 
in  the  tlaytime.  Nicholls  v.  State,  68  Wis. 
416,  32  N.  W.Rep.  543. 

(4)  Descrilnni:;  the  locus  in  quo. — On  trial 
upon  an  indictment  found  under  Ala.  Code, 
§  3787.  which  charged  that  the  car  was 
"upon  or  connected  with  a  railroad  in  this 
state,"  it  is  not  necessary  to  prove  that  the 
car  was  actually  standing  on  the  track. 
Johnson  v.  State,  98  ylla.  57,  13  So.  Rep.  503. 

One  who  enters  a  mom  of  a  house  with 
burglarious  intent,  cnteis  the  house  with 
such  intent ;  and  where  the  room  was 
known  as  a  ticket-office,  it  is  properly  de- 
scribed as  "a  building,  to  wit,  the  ticket- 
office."  People  V.  Young,  65  Cal.  225,  3  Pac. 
AVAS13. 

An  information  charging  the  breaking 
and  entering  of  a  "  freight  and  express  car  of 
the  American  express  company,"  .sufficiently 
charges  the  offense  to  have  been  committed 
in  a  "railroad  freight  car,"  within  the 
meaning  of  Rev.  St.  §  4410.  XichoHs  v. 
State,  6^  Wis.  416.  32  A'.   W.  AV/i.  543. 

(5)  .Ivcrment  of  07vncrship.—\J iu\cr  sec- 
tion 4344  of  the  Code  of  1876,  declaring 
that  the  breaking  and  entry  into  a  railroad 
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car,  in  which  poods,  merchandise,  or  other 
valuable  thin;;S  arc  kci)t  (or  use,  deposit,  or 
transportation  as  frcif;ht,  witli  the  intent  to 
steal,  or  to  commit  a  felony,  is  burglary,  it 
is  essential  that  the  indictment  should  al- 
\c'^r  the  owiii-rsliip  of  the  car.  Johnson  v. 
Slate,  73  Ala.  \'r'-\ 

Where  at  the  l:n\c  of  ihc  breaking  and 
entry  the  car  was  tin  property  of  one  rail- 
road comi>any,  the  owner'.liip  is  properly 
laid  in  that  company,  a iiiiou};h  another  rail- 
road company  was  have  had  tiie  jjossission 
and  use  of  it.    Johnson   v.    Stati\  73   .lla. 

483. 

Under  such  an  information,  proof  of  the 
exclusive  possession,  occupancy,  and  control 
of  the  car  by  the  company  is  sulhcient 
|""oof  of  ownership.  ,\iiholls  v.  State,  68 
Vis.  41C),  32  .V.  W.  h\/>.  543. 

Tcsii.nony  was  piven  tiiat  a  car,  which 
defendant  was  charped  with  bnrplariousiy 
entcrinp,  was  upon  the  track  of  the  C.  I*.  K. 
K.  Co  ,  attached  to  its  train  and  in  its  pos- 
session, occupancy,  and  contrJ)l.  //<•/(/,  tiiat 
it.'i  ownership  was  properly  laid  in  that 
company,  althouph  the  lepal  title  was  in  an- 
other.    State  v.  I'arkir,  16  AVv'.  7y. 

(6)  .Iverinvnl  and  proof  of  incotporation. 
— Where  an  indictment  for  h.irplary  charpes 
that  the  oiTen.se  was  committed  by  a  bur- 
plarioiis  entrance  into  the  olllce  of  a  rail- 
road company,  therein  dcsii;naled,  it  is  not 
necessary  to  also  aver  that  such  company 
was  a  corporation,  partnershii»  or  stoci< 
company.  In  su(  ii  case  corporatt'oxistence 
will  be  implied.  Norton  v.  State,  74  ///</. 
337.  State  V.  Shiei./s,  89  Mo.  259,  1  S.  IV. 
AVp.  336, 

It  is  not  error  in  such  cnsc  to  permit  a 
witness  to  state  that  such  .--.idroad  company 
was  a  cori)or;iti()n  ;  it  is  suincient  to  prove 
tliat  such  comi)any  was  known  and  actinp 
as  a  corporation.     Norton  v.  .SV..'/r',  74  Ind. 

337- 

If  it  be  allepcd  that  a  burplary  was  com- 
mitterl  in  the  car  of  a  railroad  company,  the 
corporate  character  of  the  company  is  siif- 
ficienily  shown  by  proof  that  it  was,  at  the 
time  of  the  burplary,  a  corporation  de  faeto. 
Purke  V.  State.  34  Ohio  St.  79,  21  .,■////.  A')'. 
Kep.  77. 

Where  the  ownership  of  poods  stolen 
from  a  railroad  car  is  laid  in  a  railroad  com- 
pany averred  to  be  a  corporation,  the  fact 
o(  incorporation  ninst  be  showc. :  and  when 
thnt  is  derived  lr<nn  a  siatute  of  which  the 
court  does  m)t  take  judicial  knowlcdpe,  the 


statute  must  be  produced.  Johnson  v.  State, 
73  Ala.  483. 

Where  the  charge  is  burglary  by  breaking 
into  the  car  of  a  railroad  company,  desig- 
nated by  its  corporate  name,  but  the  indict- 
ment contains  no  averment  that  the  com- 
pany was  incorporated,  the  accused  cannot 
avail  himself  of  the  defect,  if  defect  it  he,  in 
view  of  the  Code  of  criminal  procedure. 
(66  Ohio  L.  301,  ^  90;  74  Ohio  L.  334.) 
lUirke  V.  State,  34  Ohio  St.  79.  21  y/w.  A'v, 
lup.  77.— Foi.LowKi)  IN  Hamilton  7>.  State, 
34  Oi'io  St.  82. 

(7)  Conviction  and  punishment. — Where 
an  idictment  in  one  count  charpes  a  bur- 
plary and  in  another  a  larceny,  at  the  same 
time,  in  a  car  which  was  broken  and  entered, 
and  defendant  is  found  puilty  penerally,  and 
a  punishment  imposed  which  is  by  law  au- 
thorized to  be  inllicted  for  tlie  olTense 
ciiarped  in  either  count,  the  verdict  must  be 
siistained.     Lyons  v.  People,  f)8  ///.  271. 

1  I.  Hiiriiiii};(»r<IrNti'o,yiii{;  l»ri<lp«>s. 
— An  iniiictment  charpinp  the  wilful  and 
malicious  burninp  of  a  bridpe  owned  by  a 
corporation  is  sullicient  in  its  tlescription  of 
the  owner  when  it  gives  the  corporate  name 
of  the  owner  anrl  states  in  substance  that 
the  company  named  is  a  corporation  doiiip 
business  in  the  state.  In  such  ca«es  it  is 
not  necessary  to  allepe  in  the  indictment 
tliat  such  corporation  was  "duly  organized 
or  incorporated  under  the  laws  of  any  stale 
or  territory."  Duncan  v.  State,  52  Am.  &^ 
A;/;.'.  A".  Cas.  646.  29  I'la,  439.  10  So.  Kep. 
815. 

In  the  trial  imder  such  an  indictment  the 
corporate  existence  of  such  alleped  owner 
is  suiriciently  proven  if  it  be  shown  that  it 
was  a  corporation  in  existence  de  facto  ami 
de  facto  in  the  exercise  of  corporate  func- 
tions and  franchises,  whether  it  was  a  cor- 
poration df  jure  or  not.  Ihincan  v.  State, 
52  Am.  «5m  A'wi,'.  A'.  Cas.  646,  29  J-'la.  439,  10 
.SV..  AV/.  815.' 

The  proof  of  the  ownership  by  such  cor- 
poration is  suincient  if  it  shows  that  such 
l)ridpe  forms  part  of  the  roadbed  ol  Mie  cor- 
poration named,  and  is  in  the  actual  iise  of 
such  cor|)oration  in  the  passage  of  its  trains. 
Dunran  v.  State,  52  ^Im.  6^  I^nj^.  K.  Cas. 
646,  29  Fla.  439,  to  So.  Kep.  813. 

Those  structures  forminp  n.irt  of  railway 
beds  by  which  they  span  streams,  chasms, 
ditches,  etc.  —held,  to  be  "  hridges,"  the  wil- 
ful and  nvilicious  burning  of  which  is  pro- 
hibited by  section  4,  page  358,  McCiclian's 
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Digest.     Duncan  v.  State,  52  Am.  &*  Eitg. 
K.  Cas.  646,  29  /•Vd.  439,  10  So.  Kcp.  815. 

Tlie  defendants  were  guilty  of  no  offense 
in  tearing  down  a  poriion  of  tiie  railroad 
bridge  over  Neuse  river  below  Kingston, 
wiien  by  so  doing  they  were  removing  ob- 
struinions  to  the  free  navigation  of  that 
river.  State  v.  Parrot t,  71  A'.  Car.  311. — 
FuM.owKU  IN  Stale  v.  Harper,  71  N.  Car. 

3I4- 

1 2.  Conspiracy.*  —  (i)  Jurisdiction. — 
Id  cases  of  combinations  and  conspiracies 
the  fields  of  operations  may  embrace  sev- 
eral states,  as  the  necessities  of  the  consj)ir- 
ators  require.  Yet  the  state  in  wl'.ich  all  or 
any  of  them  reside,  and  in  which  the  con- 
spiracy originated  vir  was  conducted,  iuis 
ample  jurisdiction.  Bloomer  v.  State,  48 
/]/(/.  521. 

(2)  Liability  for  act  of  co-conspirator. — 
Where  a  party  of  men  combine  with  intent 
to  do  an  unlawful  thing,  and  in  the  prose- 
cution of  that  unlawful  intent  one  of  the 
party  goes  a  step  beyond  the  rest  of  the 
party,  and  does  acts  which  the  others  do 
not  themselves  perform,  all  are  responsible 
for  what  the  one  does.  But  to  make  the 
law  applicable  there  should  be  a  concert  of 
action — an  agreement  to  do  some  unlawful 
thing.  United  States  v.  Kane,  25  Am.  &* 
En}:.  A'.   Cas.  608,  23  Fed.  Rep.  748. 

(3)  Conspiracy  to  steal  and  fill  up  I'lank 
passes. — Where  parties  are  indicted  for  a 
conspiracy  to  steal  blank  passes  and  to  till 
them  up  and  use  them  on  a  certain  railroad, 
it  i  competent  to  estal>lish  a  fraudulent 
inti  by  proving  possession  cf  passes  of 
tliL-  ime  kind  and  description  over  another 
romi.  which  were  stolen  at  the  same  time 
ami  from  the  same  person,  /iloomer  v. 
Stite.  48  Md.  521. 

Wlicre  the  alteration  f)f  tlie  passes  is  one 
•  if  the  fraudulent  acts  charge<l  in  the  indict- 
I'unt,  it  is  competent  for  the  state  to  prove 
the  facts  charged  in  any  order  it  may 
iJKiose;  but  before  the  defendants  can  be 
lu'ld  responsible  it  is  necessary  for  the 
slate  to  show  that  they  conspired  and 
agreed  together  to  n>ake  the  improjjcr  use 
of  the  passes,  and  that  it  was  dom:  by  con- 
spiracy,    liloomer  v.  State,  48  Md.  521. 

The  fact  that  one  coMS|)irator  has  been 
indicted,   tried,   and   acquitted    in  another 


*Criminnl  nml  civil  liability  for  ronspir.-irlcs 
known  us  "  boycotts,"  see  note,  59  Am.  Kei'. 
720,     See  also  HovcoiTINCi  ;    Stkikks. 


state  for  stealing  and  using  railroad  passes 
does  not  deprive  an  adjoining  state  of 
jurisdiction  over  the  same  offense  com- 
mitted within  its  borders  as  to  another  con- 
spirator,    /iloomer  v.  State,  48  Afd.  521. 

The  evidence  showed  that  the  pass  in 
blank  had  been  sold  by  H.,  one  of  the  de- 
fendants, to  W.,  in  Pniladelphia.  Sul)se- 
quently  another  person,  G.,  at  the  request 
of  W.,  in  Camden.  N.  J.,  filled  in  the  pass 
with  the  name  "  H.  M.  B.  and  one."  In  a 
short  time  G.  visited  Baltimore,  where 
defendant  inquired  about  the  pass  he  hati 
sold  W.,  and  expressed  a  wish  to  buy  it 
back  again.  Held,  that  the  fact  that  the 
sale  and  filling  in  of  the  pass  occurrc<l  out 
of  the  state  could  not  affect  their  admissi- 
bility as  evidence  of  a  conspiracy  in  Mary- 
land, the  operations  in  Philadelphia  not 
being  offered  to  prove  an  offense /<■/■  se,  but 
as  circumstances  tending  to  show  a  privity 
between  the  defendants  and  W.  in  the  busi- 
ness of  buying  and  selling  and  filling  in 
blank  passes.     liloomer  v.  State,  48  Md.  521. 

(4)  to  present  conductor  from  oper- 
ating train.— X^ndcr  Tex.  Pen.  Code,  art. 
279,  making  the  meeting  of  three  or  more 
persons  with  intent  to  aid  each  other  by 
violence,  or  in  any  otiier  manner,  cither  to 
commit  an  offense  or  illegally  to  deprive 
any  person  of  i-i.  right  or  to  disturb  liim 
in  the  enjoyr."  u  thereof,  an  unlawful  as- 
sembly, it  is  an  offense  for  two  or  more 
jiersons  to  meet  and  co-operate  in  prevent- 
ing a  conductor  of  a  railway  train  from 
operating  the  same.  McGe/iecM.  State,  ^  7V.r. 
App.)  5  .v.  //'.  A',/.  222. 

(5) to  violate  pri)7'isions  of  Interstate 

Commerce  .let.- -Where  it  is  alleged,  in  an 
indictment  under  U.  S.  Rev.  St.  J;  5440,  for 
a  conspiracy  to  violate  the  Interstate  Com- 
nuMce  Law,  tiiat  certain  lumber  merchants 
and  their  agents  and  an  agent  of  a  railroad 
company  conspired  to  falsely  and  fraudu- 
lently ship  a  (luantily  of  luml)er  at  less  than 
the  actual  weight,  the  jury,  in  order  to  con- 
vict, ntust  find  that  all  tiie  parties  cons|)ired 
together  to  commit  the  offense  against  the 
United  States,  and  also  that  the  one  charged 
with  committing  the  overt  act — namely,  the 
agent  of  the  railroad  com()any— by  false 
billing  and  weighing,  did  knowingly  and 
wilfully  commit  sucli  ovf.-rt  acts,  in  further- 
ance of  the  common  design  of  which  his 
act  was  a  ])art.  United  States  v.  llouull,  55 
Am.  &*  /•.'wl,^  K.  Cas.  553,  56  h'ed.  Rep.  21, 

Where  several  shipments  were  all  made 
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ill  pursuance  of  the  common  agreement, 
and  tlic  acts  were  continuous,  although 
charges  were  made  in  four  counts  of  the 
indlcimenl.  there  was  but  one  offense  of 
conspiracy ;  and  although  lliere  may  have 
been  many  different  sets  of  overt  acts  done 
in  furtiierance  of  this  conspiracy,  the  proof 
of  at  least  one  overt  act  by  at  least  one  of 
the  conspirators  is  sullicient  to  make  out  a 
conspiracy.  I'nitcd  Stntrs  v.  Ihnuill,  55 
Am.  i>  En)r.  R.  Can.  553.  sf)  Ft<L  Rep.  21. 

Althougli  the  parties  ciiargcd  with  con- 
spiracy were  acting  as  lii' facto  corporations 
engaged  in  interstate  commerce,  they  were 
indictable  under  the  statute  ;  and  the  fact 
that  the  lumber  was  delivered  to  the  car- 
ricis  in  Kansas,  for  shipment  in  Kansas,  was 
Immaterial  as  fixing  the  jurisdiction  of  the 
court,  the  material  iiupiiry  being  as  to 
wiietiier  the  overt  act  was  done,  and  the 
conspiracy  entered  into,  in  the  jurisdirtinn 
of  this  court,  and  whether  or  not,  as  a  n.at- 
ter  of  fact,  the  Iuml)er  was  shipped  tiirough 
this  jurisdiction, or  from  the  state  of  Kansas 
to  some  (Jther  state,  and  that  it  passed  into 
this  jurisdiction  and  was  weighed  there,  be- 
cause the  court  within  whose  jurisdiction 
tile  overt  act  was  committed  has  jurisdic- 
tion over  all  the  conspirators,  whenvcr  they 
may  reside.  Uni'hul  .S/ii/rs  v.  //i^< '(•//,  (A/o.) 
SS-l'n.  'Sr^  /-"'V-  A',  t'ls.  553,  5C1  /•■(•(/.  Rfp.  21. 

If  a  freight  rate  had  been  established,  and 
was  known  to  the  persons  in  dijirge  c)f  the 
railroad  as  a  fixed  rate  of  a  unioiiii  char- 
acter, undertaking  to  treat  all  shijipers  alike, 
it  was  not  necessary  that  it  should  be  puli- 
lishefl  by  posting  the  .schedules,  as  rec|uiifd 
by  the  Interstate  ("ommerce  Act  ;  and  i)ar- 
ties  as  sliip|)ers,  or  as  agents  <jf  common 
carriers,  who  c<mibined  to  evade  that  rate, 
or  secure  a  discrimination  against  people 
generally,  should  be  held  liable  for  con- 
spiracy under  the  statute  Uiutcd  StaliS  v. 
Ilo-aull.  55  Am.  &>  Eiijii.  R,  Cii.1.  553,  56 
F<;/.  R,/>.  21. 

Where  it  was  alleged  in  the  indictment 
that  a  certain  peison,  acting  (or  the  railmad 
companies,  in  weighing  and  reporting 
weights  of  freight,  was  the  agent  of  the 
comiianies  so  as  to  make  tlu-ni  guilty  of  the 
act,  it  was  imniaicn.il  for  llie  purjinses  of 
the  indictmenl  whether  he  was  generally 
employed  for  that  purpose  or  not.  If  he 
was  emi)loyed  for  the  purpose  of  making 
these  particular  weights,  where  there  was 
nn  under-billing  and  iinderweighing  and 
an  attempt  t(j  secure  a  disciiminaiinn,  the 


fact  of  such  employment  would  be  suffi- 
cient under  the  allegation.  I'nittut  States 
v.  J  fount/.  55  Aw.  &»  Eng.  K.  Cas.  553,  56 
Fid.  Rep.  21. 

Where  the  indictment  charged  that  cer- 
tain persons  were  acting  as  agents  of  the 
shippers  in  conspiring  to  evade  the  Inter- 
state Commerce  Act,  it  was  only  necessary, 
in  order  to  meet  the  allegations  of  the  in- 
dictment, to  prove  that  either  the  shipper 
or  the  consignee  of  the  lumber  knew  about 
the  acts  of  such  persons,  permitted  them 
to  go  on,  and  eitlier  directly  or  indirectly 
received  benefits  from  the  tiansaction. 
Unitfit  Statin  v.  Jfinvttl,  55  Am.  &*  Fng.  R. 
Cas.  553,  56 /•>,/.  Ri-p.  21. 

The  formation  of  a  conspiracy  is  a  case, 
above  all  others,  in  which  circumstantial 
cvid«'nce  may  be  received  in  proving  the 
crime.  The  jury  may  take  into  consider- 
ation any  overt  act,  if  apjiarently  done  in 
pursuance  of  the  design,  to  show  wiio  was 
connected  with  the  combination.  I'tiitiil 
Statfs  V.  Jfo^i'v/i,  55  Am.  &*  Eng,  R.  Cas.  553, 
56  /■<•(/.  Rip.  21. 

While  the  testimony  of  conspirators  is  to 
be  received  with  caution  and  weighed  with 
care,  it  is  not  necessary  to  corroborate  such 
testimony  in  every  detail,  but  corroboration 
in  some  material  fact  is  sutficient.  I'nited 
.Staffs  v.  /Aw,//,  55  ^Im.  ur-  E»j;.  R.  Cas.  553, 
56  E.d  Ri-p.  21. 

lit.  Criiiiiiiiil  iM')rliK:«'iM-('.— An  otli- 
cer  having  control  of  a  train  of  cars,  who 
fails  to  perform  a  duty  enjoined  by  statute, 
may  be  indicted;  and  any  person  who  suf- 
fers any  injury  which  wiiuld  not  have  re- 
sulted had  the  s'.ilutory  duly  been  jier- 
fornied,  has  a  light  of  action.  Mobile  i.'f-»  M. 
R,  Co.  V.  lilakily,  59  Ala.  471. 

An  indictment  under  the  Maine  statute 
against  a  railroad  to  rec<i\'er  damages  f(ir 
negligently  killing  a  |icrson,  is  so  far  of  the 
nature  of  .1  <  ivil  proceeding  that  it  m.iy 
be  discontinued,  by  leave  of  court,  by  .1 
;/('//(■  p>w,i/iii  vvXi  led  ,it  tin-  trial  on  iiin-- 
tion  of  the  prox.'Ciitnr,  though  llie  conipaiiv 
oppose  it  and  insist  upon  a  venlict.  .Stat, 
V.  A/aoii'  C  R.  Co.,  21  ,////.  »'>j  f'-ng-  /''•  ^'is. 
21C),  77  Ati-.  244. 

Where  i  railmad  is  iiidii  ted  umii  r  the 
Maine  statute  to  recover  damages  for  negli- 
gently killing  a  person  at  a  crossing,  ilie 
burden  of  jiroof  is  on  the  state  to  alfirmi- 
tively  show  that  the  defendant  was  guilty 
of  negligeiHu;  causing  the  a»:cident,and  that 
the  deceased   was   in    the   exercise   of   due 
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care     State  v.  Maine  C.  A".  Co.,  77  Me,  538, 
I  .///.  A'f/>.  673. 

At  the  trial  ot  an  indictment  against  a 
railroad  company,  under  a  statute  imposing 
a  penalty  for  negligence  in  certain  cases,  the 
court  should  not  take  the  case  from  the 
jury,  oil  the  defendant's  motion,  where  there 
I  more  than  a  mere  scintilla  of  evidence  uf 
iici^ligence.  Commonwealth  v.  Fitchhurg 
R.  Co.,  10  Ailen  {Mass.)  189.— (Quoting 
Toomev  v.  London,  B.  &  S.  C.  K.  Co.,  3  C. 
H.  N.  S'.  146. 

A  |p  in'  I  indorsement  on  a  season  ticket, 
(lisclaiiiung  iiahilily  for  any  personal  in- 
jiiiy  to  the  holder,  is  no  defense  to  an  in- 
dictment of  the  corporation  undi  ■  a  penal 
statute  for  gross  negl igencc.  Commonwiafth 
,  1  . '"  >nt  (S-  M.  A'.  Co.,  108  Mass.  7,  7  Am 
AV.  /■•,,'■.  394. 

i  iic  lerni  "  criminal  negligence,"  as  used 
in  Comp.  St.  S  3,  art.  i,  cli.  72,  means 
gloss  negligence,  such  as  amounts  to  reck- 
less disregard  of  one's  own  safety  and  a 
wilful  inditferencc  to  the  consequences 
liable  to  follow.  C/iiraj,'o,  />'.  i^  (J.  A*.  Co. 
V.  I.andaiier,  54  Am.  &^  /•.'//<,'•.  A',  t'ljj.  640, 36 
AV/'.  642,  54  N,  IV.  A',/>.  976. 

'I^lie  distinction  between  negligence  and 
grisx  negligence,  carelessness  and  gross 
cari'lcssnuss,  is  to  a  great  extent  merely 
verli.il.  lint  indictments  and  declarations 
founded  on  special  statutes  should  follow 
tile  form  of  such  statutes,  and  should  u.se 
the  same  words,  and  in  the  same  sense  that 
the  statute  uses  them.  State  v.  Mane/iester 
<j^  /..  A'.  Co.,  5.'  .\'.  //.  5 28. 

In  an  indiclment  against  a  railroad  it  is 
iioi  necessary  to  state  hy  what  particular 
aits  of  negligence  or  carelessness,  or  tiy 
wji.it  special  unfitness  of  servants,  the  acci- 
ileiit  ntciiiii'd.  State  v.  Maiit /tester  &^  /,. 
A'.  Co.,  5-^  .V.  //.  5:18. 

14.  Ci'iiolly  (o  aiiiiiials.— Where  a 
Stiei't-t  iir  ( iiiiiluetor  and  driver  :ire  indicted 
for  (Tiii'lly  "verloailiiig  Imises,  >in<ler  N.  Y. 
.\c:t  uf  iSri7,  eh.  375,  entitled  ".An  act  for 
the  more  effectual  prevention  of  cruelty  to 
:  limals,"  they  cannot  defend  on  the  ground 
tlial  lliey  wcie  in  tin-  employ  of  the  coni- 
paiiv  at  the  time  and  a<-tlng  under  its 
unlets.  /'.ii/>/e  V.  /Vnsi/a/e,  10  .If/i,  t'r.  .V. 
.V.  (.V.  j-.i  374. 

Nor  is  it  any  defense  to  say  that  tliev  ilid 
iiol  intend  to  violate  the  law.  The  offense 
is  I  nnimittcd  by  overloading  a  car  beyond 
the  abililv  of  the  horses  alt.iihed  to  it  to 
draw,  and  the  intention  is  assumed  directly 


from  the  act  itself.  Peofi/e  v.  TinsdaU,  10 
Abb.  I'r.  N.  S,  (N.  Y.)  374- 

The  conductor  is  equally  guilty  with  the 
driver,  and  perhaps  more  so,  from  the  fact 
that  the  driver  is  usually  under  the  orders 
of  the  conductor.  People  v.  Tinsdale,  10 
Abb.  Pr,  N.  S.  (N.   Y.)  374. 

In  the  absence  of  a  statute  limiting  the 
number  of  passengers  that  may  be  carried, 
the  question  whether  the  car  was  over- 
loaded is  for  the  jury.  People  v.  Tinsdale, 
10  Abb.  Pr,  W  S.  (A'.  1'.)  374- 

The  summary  jurisdiction  of  the  justices 
to  convict  a  person  under  32  &  33  Vict, 
c.  70,  S  64,  for  failure  to  make  any  request 
that  cattle  consigned  by  him  for  carriage 
should  be  supplied  with  water,  sustained. 
Johnson  v.  Colam,  L.  A".  10  Q,  H-  544,  44  L. 
J,  M,  C,  185,  23  //'.  A'.  697,  32  L,  T.  725. 

Irt.  l>CNtrm'tioii  of  IViicc.  —  A  stat- 
ute making  it  criminal  to  displace,  remove, 
or  destroy  "a  rail,  sleeper,  switch,  bridge, 
viaduct,  culvert,  embankment,  or  stnuiure 
appertaining  to  or  connected  with  a  railway  " 
— held,  not  applicable  to  structures  not  con- 
stituting any  part  of  the  railroad  proper, 
such  as  a  fence.  State  v.  Walsh,  42  ^lin.  &» 
Juig,  A'.  Cas.  623,  43  Minn,  444,  45  .V.  lY. 
AV/.  721. 

10.  DiNolKMliciicu  of  riilcH.— Under 
I'a.  act  f  March  22,  1869,  any  refusal  or 
neglect  on  the  part  al  a  person  in  the  em- 
ploy of  a  railroad  company  to  obey  the  rules 
and  regul  itions  of  such  conqia.iy  is  punish- 
able. Commonwealth  v.  CiriJ)\n,  7  Phila, 
(Pa.)  ('j7y. 

1  7.  KllllM'X/.li'llM'llt.  —  ( I )  What  eon. 
stitiites  the  o/l'ense. — The  treasurer  of  a  rail- 
roail  corporation  is  an  "  ofheer,  agent,  clerk, 
or  servant  of  an  incorporated  company," 
within  Mass.  Kev.  St.  ch.  126.  ji  29,  re- 
lating to  embez/lemenis  by  such  |)ersons. 
i'.<mmonu>ealth  v.  Tiiekerman,  10  Cray 
(Mass.)  173 

Where  the  property  alleged  to  have  been 
embezzled  by  a  clerk  of  a  railroarl  is  grain 
stoied  in  bulk,  for  v.irioiis  consignees,  in  a 
warehouse  of  the  railroad  comiiany,  .ind  the 
defendant,  bv  virtue  of  his  said  eiiii)Ioy- 
inent,  has  it  within  his  power  and  aiillioritv, 
throiiuh  the  medium  of  (^rain  orders  issued 
by  him  to  tlie  onler  of  consignees  of  grain, 
wliicb  orders  are  bought  and  sold,  and  i^ass 
fniiii  hand  to  hand  in  market,  to  transfer 
title  to  such  grain,  and  then  ei.indestinely 
i'»sue  gr.iin  orders  ii|ion  the  companv.  i  aiises 
them  to  be  sold  lor  his  own  beiK-lU  in  the 
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market  and  appropriates  the  proceeds  of 
the  sale  to  his  own  use,  he  has  such  care  of 
the  grain  as  is  contemplated  by  the  Ohio 
act  of  1864;  and  ihc  act  of  embezzling  the 
Rrain  named  in  such  orders  is  complete. 
CalJcins  v.  Stale,  18  Ohio  St.  366. 

An  assistant  <jf  a  railroad  agent  had  been 
held  out  to  the  public  by  the  agent  as  au- 
tliorize<l  to  collect  bills,  and  by  reason  of 
tlic  trust  imposed  in  him  by  the  company 
was  enabled  to  collect  money  belonging  to 
the  company.  It  appeared  that  he  did  not 
ha\e  authiirity  to  collect  ail  bills  due  the 
company.  //(•/(/,  that  he  was  intrusted  with 
money  wliich  he  collected,  within  the  mean- 
ing of  Nev.  Comp.  Laws,  iJ  2380,  providi  ig 
tlial  if  any  clerk,  apprentice,  or  servant,  or 
other  person,  whether  bound  or  hired,  to 
whom  any  money  or  goods  or  chattels  or 
other  pro|)erty  shall  be  intrusted  shall  with- 
draw himself  from  his  master  or  employer 
and  go  away  with  intent  to  steal  the  same, 
lie  shall  be  deemed  guilty  of  embezzlement. 
Kv  piiitf  Kuotti,  1 1  Ntii.  287. 

(2)  U'/iiit  iiois not  amount  to  ctiihezzlcment. 
--V'l'here  a  railroad  employe  contracts  to 
!'.M'  certain  pro|)erty  belonging  to  the 
coi  •;  nny  at  the  regular  price  charged  for 
sui  h  Toperly,  the  fact  that  he  sells  the 
Ica-i;  !o  a  third  party  at  a  premium  does 
mi  rake  him  guilty  of  embezzlement  in 
rcv.ilning  the  premium.  He  is  entitled  to 
.'lu  '1  |)remium  as  his  own.  J'anama  A'.  Co. 
V.  /o/insoH.  44  A',  v.  S.  A'.  3S2,  63  Jlun  629, 
17.V.  y.SHpfi.777. 

\  shipjier  gave  a  carrier  a  check  on  ac- 
count of  the  freight,  payable  to  a  third  per- 
son, it  being  so  made  out  at  the  request  of 
the  carrier  to  enable  him  to  ])ay  some  con- 
tract ol)ligaiion  between  \\\n\  and  such  third 
person.  The  freights  were  never  carrietl 
tlirough,  but  the  check  was  delivered  to 
such  third  person,  IfrU,  that  the  shipper 
nuist  have  intended  that  the  check  was  to 
be  delivered  to  such  third  person  and  that 
tlie  carrier  was  not  indictable  for  embezzle- 
ment under  2  N.  Y.  liev.  St.  679,  ^  62,  as 
amended  by  Laws  of  1862,  ch.  729,  Lurkin 
V.  l\oplt\  f)i  /)'</;7'.  (A'.  ]'.)  226. 

(3)  1  iitiictuuiit .  —  XhwX.  the  company  from 
which  the  alleged  embezzlement  was  made 
was  called  "  raflroad  company  "  in  the  in- 
di<ameni  and  instructions,  wiiilc  its  corpo- 
rate name  wai  "railway  company,"  is  im- 
material. Slatf  V.  Gooih;  68  Io^iki  593,  27 
A'    \V.  A',-/>.  772. 

To  sustain  an   iuiiictmcnt  under  Minn. 


Gen,  St.  ch.  95,  §  24,  it  must  appear  that 
the  goods  intrusted  to  the  defendant  for 
delivery  were  so  intrusted  to  be  carried  for 
hire.  An  allegation  simply  that  they  were 
intrusted  with  him  by  the  owner  for  the 
purpose  of  sending  and  delivering  the  same 
to  another  is  insufhcient.  State  v.  Mints,  26 
Minn.  191,  2  .V.  IV.  A'f/>.  492. 

To  maintain  an  indictment  under  the  pro- 
visi(jns  of  Minn.  Gen.  St.  ch.  95,  §  23,  as 
amended  by  Laws  1876,  ch.  55  (Gen.  St.  1878 
ch.  95,  §  33),  for  an  embezzlement  of  money, 
received  by  defendant  from  the  owner,  for 
the  purpose  of  being  sent  and  delivered  to 
another,  when  the  wrongful  act  complained 
of  consists  in  "the  use  and  disposal  of  such 
money  by  defendant  to  his  ow^^  use  and 
benefit,"  ii  must  be  alleged  that  sucli  use 
and  dis|)osition  were  without  the  consent  of 
such  owner.  State  v.  Minis,  26  Minn.  191, 
2  A^.  W.  AV/.  492 

In  an  indictment  founded  on  section  37 
of  the  Mo.  "act  .0  authorize  the  formation 
of  railroad  associations  and  to  regulate  the 
same"  (R.  C.  1855.  p.  430),  it  is  not  i  eces- 
sary  to  allege  a  neglect  or  refusal  o.i  tiie 
part  of  defendant  to  pay  over  on  denumd 
the  moneys,  etc.,  alleged  to  have  been  (in- 
verted.   State  V.  Porter,  26  Mo.  201, 

To  constitute  embezzlement  under  Tex. 
Penal  Code,  art.  771,  as  amended  in  1876,  it 
is  necessary  (i)  that  the  defendant  occupied 
a  fiduciary  relation  as  specified  ;  (2)  that  the 
money  or  property  belonged  to  his  princi- 
pal ;  (3)  that  it  came  to  the  possession  ' 
the  defendant  by  virtue  of  such  fiduciary 
relation.  So  an  indictment  against  an  ex- 
press agent,  charging  him  with  embezzling 
a  certain  amount  of  money  belonging  to  a 
bank,  is  fatally  defective  if  it  fails  to  allege 
any  fiduciary  relation  between  the  bank  and 
the  defendant,  or  that  the  exi)ress  company 
has  any  property  theiein.  Griffin  v.  State, 
4  lex.  App.  390. 

(4)  Evidence. — The  suppression  of  way- 
bills is  competent  evidence,  in  a  trial  for 
embezzlement,  from  which  the  jury  may 
infer  an  attempt  to  <lefraud  ;  but  where  the 
accused  is  a  person  of  high  character  and  it 
ai)pears  tliat  other  persons  had  access  to 
the  money  embezzled,  and  he  alleges  that 
the  way  bills  were  held  back  for  the  purpose 
of  discovering  the  thief,  his  statement 
should  be  accepted  as  true.  State  v.  llald- 
%vin,  70  hnva  180,  30  A'.    W.  Rep.  47^1. 

In  the  case  of  an  indictment  against  a 
ticket  agent  for  embezzling  funds  belonging 
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to  a  railroad  company  it  is  competent  for 
the  prosecution  to  show  the  course  of  busi- 
ness pursued  by  the  defendant  and  required 
by  the  rules  of  the  company,  by  introducing 
in  evidence  duplicate  blank  returns  used  by 
the  ticket  aj^ents  of  the  company  The 
prosecution  is  not  bound  in  such  case  to 
resort  to  the  blank  returns  actually  Idled 
up  and  transmitted  by  the  defendant  as 
ticket  anient  to  the  treasurer  of  the  com- 
pany.    S/iift-  V.  Porter,  26  Mo.  201. 

Where  a  party  is  uidicted  for  embezzle- 
ment, and  the  indictment  charges  him  with 
having  been  a  clerk  of  an  incor|)orated  rail- 
road com,>any  therein  named,  and  with 
having  fraudulently  embezzled  and  con- 
verted to  his  own  use  the  property  of  such 
corporation,  then  under  his  care  by  virtue 
of  Ills  employment  as  such  clerk,  the  cor- 
porate e-vistence  of  the  tympany  is  surti- 
cienily  established  by  pioving  that  it  as- 
sumed to  be,  and  notoriously  exercised  the 
frail'.  iisL's  of,  a  rail-oarl  corporation.  Calk- 
in' V.  .V/,i/t',  18  Ohio  St.  3O6. 

An  indictment  for  embezzlement  laid  the 
ownership  of  the  money  in  an  express  com- 
piiiiy.  The  proof  sliowed  that  the  money 
was  not  thf^  property  of  the  express  com- 
pany, but  bcloiijjed  to  bankers  who  had 
biiiled  it  to  the  express  company  for  trans- 
portation to  a  distant  point.  llcU,\.\\M.  tlie 
express  company  had  a  qualified  property 
as  bailees,  on  which  this  kind  of  felony 
might  be  committed,  and  that  the  proof 
sustained  the  allegation  of  ownership  in 
the  company.  Kiley  v.  State.  32  Tex. 
763. 

Evidence  that  the  agent  of  an  express 
com|)any  was  in  charge  of  money  to  be  car- 
rietl,  and  re|)()rts  it  stolen,  but  gives  no  rea- 
sonable account  of  the  theft,  is  sullicient  to 
raire  a  presumption  that  he  has  appropriated 
th(!  money,  and  if  n(;t  jjiilliciently  rebutted 
will  justify  the  jury  in  finding  him  guilty  of 
cnd)ez>:Ienient.  If  in  attemi)ling  to  rebut 
the  i)it'siimption  he  gives  an  incredible  ac- 
count of  the  niatter,  it  only  strengthens  the 
presmnplion.     l<il,y  v.  State,  32  /V.t.  763. 

(5)  Good  character  ax  a  (tefense—VJUvrc 
an  employe  accused  of  embezzlement  of 
finids  which  came  into  his  hands  as  station 
master  is  a  man  of  high  eiiaracter,  and  the 
evideni'c  shows  that  other  persons  had  ac- 
cess to  the  money-drawer  by  permission  of 
tile  company,  ;i  judgment  of  conviction  will 
be  n- versed.     State  v.  liatihcin.  70  /070a  180, 

30  iV.  ;r.  Av/.  476. 


18.  Failure  to  erect  fences,  si^ii- 
po.stN,  e(c. — Where  a  railroad  corporation 
wilfully  emitted  to  obey  an  order  of  a 
county  judge  directing  it  to  operate  gates 
at  a  certain  street  crossing,  as  pnwided  by 
N.  Y.  Laws  1884.,  ch.  439, ;;  3,  an  indictment 
for  a  misdemeanor  under  !:  154  of  the  penal 
code  is  properly  sustainable.  People  v. 
Lon^  Island  R.  Co.,  134  A^  1'.  506,  31  A'.  £. 
Kefi.  873,  47  N.  y.  S.  A'.  648;  ajfflnniiij;  58 
Hun  412,  34  N.  Y.  S.  K.  715,  12  A.  J'. 
Siipp.  41. 

In  an  indictment  against  a  railroad  com- 
pany for  an  unlawful  and  wilful  neglect  to 
erect  and  maintain  fences  on  the  sides  of 
the  road,  it  is  necessary  to  aver  that  it  was 
the  duty  of  the  corporation  to  erect  '^r.Ci 
maintain  such  fences.  People  v.  Nenv  York 
C.  A'.  Co.,  5  J'ark  Cr.  (N  Y.)  193.— Follow- 
ing Kane  v.  People,  3  Wend.  (N.  Y.)  363. 

To  prevent  railroad  accidents,  among 
other  things  it  is  reqn  red  by  §  ii66  of 
the  Tenn.  Code  that  the  overseers  of  every 
public  road  crossed  by  a  r.iilroad  shall 
place  at  each  crossing  a  sign  m.irked, 
"  Look  out  for  the  cars  when  you  lieai  a 
whistle  or  '•  "1,"  and  the  county  court  shall 
appropriate  money  to  defray  the  expen.ses 
of  said  signs.  And  when  a  public  county 
road  ]);isses  through  a  town,  and  is  used  in 
Common  by  the  public  and  the  inhabitants 
of  the  town  boiii  as  .'i  public  road  and  a 
street  of  the  town,  the  corporation  is  re- 
garded as  the  "overseer"  of  such  road 
within  the  limits  of  the  town,  and,  as  such, 
must  peiform  the  duties  enjoined  by  law 
u])on  the  overseers  of  public  loads.  The 
corporation  is  subject  to  a  criminal  prose- 
cution on  failure  to  do  so.  Slate  v.  Loudon, 
3  /lead  (Tenn.)  263. -Do  u  111' K  I)  IN  Iimis- 
ville  it  N.  Turnpike  Co.  7'.  State,  3  lleisk. 
(Tenn.)  I2<j, 

11>.  Kailiiro  l«>  jjive  Hlatiitory  Nljf- 
lials. — The  piovisionsof  Mass.  St.  1874,  ch. 
272,  §  164,  rendering  a  railro.id  company 
liable  to  indictment  where  any  person  is  in- 
jured in  consequence  of  the  failure  of  the 
company  to  ring  a  bell  or  soiiiul  a  whistle 
on  approaching  a  crossing,  applies  eepiallv 
where  the  injury  residts  in  fleatli  ;ind  where 
it  floes  not.  C'lhinou'ii'ealth  v.  Hosfon  S-^  .\l. 
P.  Co.,  8  //;//.  tSr^  lun;;.  A'.  Cas.  297,  13^  J/.i.v.v. 

An  action  against  a  railroad  corporation 
for  a  violation  of  the  statute  in  failing  to 
ring  the  liell  or  sound  tiie  whistle  of  its 
locomotive  when  crossing  a  public  road  is 
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of  a  criminal  nature,  and  an  api.eal  from  a 
justice,  in  sucii  a  case,  lies,  in  St.  Louis,  to 
the  court  of  criminal  correction.  Stale  ex 
rel.  V.  Missimri  Vac.  R.  Co.,  lo  Mo.  A  pp. 
588. 

An  indictinent  is  defective  which  allejiies 
ne^rJcct  on  the  part  of  a  railway  ccjinpany 
"  to  rinji  the  bell  and  sound  the  whisJe"  at 
llie  crossing;  of  a  public  road,  as  rcfjuired  by 
Sfction  547.S  (if  Maiislicld's  Uij^cM  ;  the  in- 
dictniLMil  slioulil  liave  ailej;ed  a  iK-^lect  to 
perform  eitlKT  act.  and  not  a  iie^^lect  to  per- 
form both  acts.  State  v.  A'a/isax  City,  S.  ir' 
J/.  A'.  Co.,  [,4  Ari-.  546,  lb  S.  II'.  Rep.  567. 
St.  7.onts.  I.  M.  c*-  S.  R.  Co.  V.  State,  {.Irk.) 
22  S.  IV.  Rep.  918. 

Where  a  statute  makes  it  the  duty  of  a 
railroad  company  to  riii^j  a  bell  <)/■  blow  a 
whistle  when  a  train  is  approaching  a  cross- 
in;;,  an  indictment  f(  r  a  failure  to  do  so  is 
not  bad  by  charyin^  a  failure  to  blow  a 
whistle  and  rinj^  a  bell,  but  makes  it  neces- 
sary, in  order  to  convict,  to  prove  that  both 
signals  were  omitted.  State  v.  Veniiont  C. 
R.  Co.,  28  I't.  583. 

All  information  a^^ainst  a  railroad  com- 
pany for  ne^leclin^  to  rin^  a  bell  or  to 
blow  a  whistle  at  a  public  crossing  is  suf- 
ficient, as  to  the  existence  of  the  corpora- 
tion, which  describes  it  by  name  and  "ex- 
isting under  and  by  virtue  of  the  laws  of 
tills  state,  duly  orj^anized  and  doin^  busi- 
ness."    State  v.  Vermont  C,  R.   Co.,  28  /'/. 

S«3- 

20.  Failiii'o  t(>  ki>(>|>  ti<;kot  ofll<>t> 
open. —  It  is  a  {{ood  defense  lo  an  indict- 
iiit'iil  of  a  ticket  a^eiit  at  a  railroad  station, 
under  the  new  Tennessee  Code,  §  2359,  for 
fiiiliu}^  to  keep  ojien  his  (jIFice  for  one  hour 
before  the  departure  of  a  particular  iiass-.-n- 
^er  train,  that  '.he  railroad  company,  with 
notice  to  tlic  public,  had  by  its  lulus  dis- 
pensed with  the  sate  and  purchase  of  licki'ts 
for  that  train,  and  retpiiied  the  passengers 
to  pay  the  le^mlar  ticket  fare  on  the  train. 
11:  u/v  V.  .S'/,(/,',  I  5  l.,a  (  7'e/in.)  628. 

21.  failure  tu  n>|»iir  hridirc  or 
lilp:li\VJl.V.— l''"i  the  want  of  proper  repairof 
iis  brinies  and  their  iil)ulmeiUs,  so  con- 
sirnctcil  by  a  railn-  d  coinpimv  as  to  be  a 
part  of  the  highway  wlm  li  the  town  is 
bound  to  maintain,  it  is  liable  to  an  indict- 
ment.    .V/,f/,  V.  lini/iaiii.  37  Af,     151. 

A  tnilroad  Com|)any  is  not  indictable  for 
a  f.ulure  to  repair  a  bridge  across  its  track, 
under  Misn.  Code  of  1K80,  ji  2871.  which 
provides  that  if  a  person  shall  obstruct  a 


highway  in  any  manner  whatever  and  shall 
not  remove  the  obstruction  immediately, 
he  should  be  liable  to  indictment  and  tine. 
The  indictment  for  failure  to  repair  a  bridge 
should  be  under  jj  1053.  Vhksbur^  &•  A/. 
R.  Co.  V.  State,  64  J/Av.  5,  8  .SV^.  Rep.  1 28. 

Ncylect  to  keep  a  brit'^e  in  repair  across 
a  cut  made  by  a  railroad  company,  where  its 
road  tTo.sses  a  public  highway,  .so  that  travel 
is  obstructed  up(jn  the  highway,  is  a  breach 
of  duty  to  the  |)ul)lic  for  which  the  owners 
or  operators  of  the  railroad  arc  in<lictable. 
j\'e7C'  ]'ork  &^  it'.  L.  R,  Co.  v.  State,  32  Am. 
(j~»  l\H)r.  R.  Cas.  1 86,  50  A'.  /.  A.  303,  1 1 
Ce/it.  Rep.  555,  13  At/.  Rep.  1. 

Under  llie  New  York  Act  of  1850,  cli.  140, 
ii  24,  a  railroad  company  may  be  indicted 
for  failiiij,;  to  pro|}erly  keep  its  briflges  and 
ap|)roaclies  thereto  in  repair.  I\u>ple  v. 
A, ..'  York  C.  &*  //.  A'.  R.  Co.,  74  A'.  )'.  302  ; 
mo(/i/yiiij^  12  /Inn  195. 

If  a  corporation  fails  to  repair  a  bridge 
when  that  duty  is  iin|)osed  upon  it,  it  is 
guilty  of  a  misdemeanor.  Re_i^.\.  liirmnix- 
Itam  ^^  G.  R.  Co.,  3  Nai/io.  Cas.  148,  2  (.!.  »j~» 
1).  236,  9  C.  &^  /'.  478,  by  to:  804. 

An  indictment  is  maintainable  against  a 
railway  company  in  its  corporate  name  for 
failure  to  reimir  a  bridge.  AVi,-.  v.  A'/>7///>/|,'- 
/lam  &^  (i.  A'.  Co.,  3  A'a//it'.  Cas.  14S,  2  (/.  i^^ 
/).  236,  y  t".  tS-  /',  478,  b/ur.  804. 

A  railway  company  indicted  for  failure  to 
repair  a  bridge  may  appear  in  the  court  of 
(pieen's  bench  by  attorney,  but  not  if  in- 
dicted at  the  assizes  or  sessions.  AV;^''.  v. 
liirmin^ham  &»  G.  R.  Co.,  3  Railw.  Cas. 
148,  2  (/.  S^  l\  236,  9  t.  iL;- /'.  47S.  bjitr. 
S04.  Sec  s.  c.,  3  (2-  li.  223,  I  G.  tS»  /'.  457, 
5////-.  40. 

If  a  railway  company  lays  its  track  upon 
the  highway  it  becomes  bound  to  the  pid)- 
lic  that  tin;  highway  shall  be  |)ut  in  as  good 
repair  as  it  was  before;  and  for  a  failure  to 
do  this  it  may  be  imlicred.  Gear  v.  C/iieaf^o, 
C  &^  J>.  A".  Co.,  43  Iowa  J?3. 

The  les.sees  of  a  railroad  are  liable  to 
indictment  for  failing  to  reconstruct  a  pub- 
lic road  taken  by  the  lessors  in  const  ruei  ing 
the  lailro.id,  unilei  the  I'a.  act  of  Mareli 
27,  185J,  providing  tliiit  where  any  portion 
of. a  turnpike  01  publii  road  is  imIu'II  by  a 
railroad  the  company  shall  forthwith  re- 
<;onstruct  ilie  Siime.  Commoim'ealtli  v.  /'enn- 
sy/i'aiifa  A',  to.,  1 17  /'a.  .S'/.  ^.37,  ti)  Cent. 
A'e/>    032.  12  .It/.  /\'e/>.  3«.   20   IV.  X.  C.  44H. 

|M)l.I.(tW?v<.  Pittsburgh,  V.  iSr  C.  R.  Co. 
V.  Commonwealth,  101  I'a.  St.  iy2. 
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Where  a  highway  is  laid  out  along  the 
side  of  a  railroad,  and,  in  places,  is  in  part 
ujjon  the  land  of  tiic  company,  the  town, 
belli};  a  party  to  the  adjudication  and  order 
of  lii?  county  court  establishing  the  roati 
•:iid  m.king  and  opening  the  highway,  is 
boup'J  '  V  tiie  adjudication,  which  caiinoi  be 
set  aside  m  a  collateral  proceeding  such  as 
an  indictment  against  tiie  town  for  neglect- 
ing to  open  the  highway.  S/uU-v.  I'cpiwn, 
25  r/.  J44. 

The  adjudication  of  the  county  court  be- 
ing thus  conclusive  u|K)n  the  town,  they 
could  not  repudiate,  in  this  collateral  man- 
ner, the  effect  of  that  adjudication  b;  at- 
tempting to  stand  upon  ili.;  riglits  of  the 
railroad  con)i)any.     S/,i(e  v.  I'lr/in/i,  25  /7. 

244- 
32.   Faihirt^  to  tttup  at  stations.— 

The  Te.xas  act  of  1866,  which,  under  penal- 
ties upon  conductors,  recpiires  that  a  stop- 
page of  live  minutes  at  every  way  station 
be  made  by  every  train  of  passenger  cars,  is 
constitutional.  J)avtifson  v.  Staff,  4  Tix. 
A/>/>.  545- 

The  gist  of  the  olTcnse  created  by  the 
Texas  act  of  1866,  "to  regulate  the  time 
that  railroa<l  |>assenger  cars  shall  stop  at 
way  stations,"  is  not  the  stop|)age  of  such  a 
train  less  than  live  minutes,  but  the  passing 
of  a  wayside  station  without  stopping  at 
least  live  minutes  there, it ;  and  an  indict- 
ment against  the  conductor,  charging  that 
hi  "did  then  and  there  wilfully  aiul  unliiw- 
fully  stop  a  train  oi  passenj^er  cars  less  than 
live  minutes  "  at  a  certain  wayside  station, 
fails  to  charge  any  offense.  Davis  v.  State, 
6  T,:\:  A  pp.  if/.. 

Indictments  basi'd  on  sai("  act  of  1866 
must  aver  tiiat  the  defendant,  whether  a 
"  conductor  or  other  person,"  was  in  charge 
of  the  train.  Davis  v.  Stat^,  6  Tex.  App. 
166. 

3:1.  Falsi'  prot«'iis«\s.  A  demand  of  a 
railroad  ('<;'m|).iny  for  b.iggage  by  the  attor- 
ney of  a  passenger,  based  on  his  cliecki,  is 
within  the  scope  of  iiis  authority  and  bind- 
ing on  his  (  lient :  ami  a  vaiiance  in  the 
name  of  the  place  t>>  which  the  biiggage  was 
cheeked,  contained  in  the  attorney's  letter 
of  demand,  does  not  render  i'  inadmis'^iblo 
as  evidence  on  the  trial  of  an  in<lictment 
for  ailempting  tn  obtain  money  of  the  com- 
pany for  loss  01  the  biiggage  U'/iite  v. 
S/af,\  8r)  Ala.  6q,  5  .S...  /.',/.  674, 

The  ilefendaiil  lieing  indicted  for  attempt- 
ing to  obtain   money  from  a  r.nlioad  com- 


pany, as  compensation  for  the  loss  of  two 
trunks  for  which  he  had  baggage  checks, 
and  which  he  claimed  were  never  delivered 
to  him,  it  is  competent  for  the  prosecution 
to  prove  that  his  wife,  with  whom  he  was 
traveling  on  the  railroad,  was  present  when 
the  trunks  were  delivered  on  the  platform 
at  their  destination,  that  they  were  opened 
by  her,  and  articles  of  clothing  taken  out, 
which  were  afterwards  worn  by  her  under 
circumstances  which  might  justify  the  in- 
ference that  her  possession  was  known  to 
him.  ir/iifi'  V.  State,  86  .,■//<*.  69,  5  So.  Kep. 
674. 

A  count  in  an  indictment,  under  the 
statute  Vt.  Rev.  Laws,  §  4160,  is  bad  for  ar- 
gnmeiitaliveness  in  which  it  is  alleged  that 
the  respondent,  as  treasurer  of  a  railroad 
company,  did  si.t;n,  with  intent  that  the 
same  sliouUI  be  issued  and  used,  a  certain 
false  certificate  of  the  ownership  (jf  1000 
shares  of  its  cajiital  stock,  falsely  certifying 
that  one  Mead  was  then  and  there  owner 
of  1000  shares,  which  he  did  not  own  or 
have  standing  in  his  name,  and  was  not  en- 
titled to  any  share  of.  State  v.  Haven,  59 
Vt.  399.  9  At  I.  h'ep.  841. 

A  count  is  bad  for  duplicity  in  which  it 
is  alle^^ed  that  the  respf)ndent  signed  a  cer- 
tain false  certificate  of  stock  with  the  in- 
tent that  it  be  issued  and  used,  and  that  he 
c.iused  it  to  be  issueu  and  used  ;  as  two  of- 
fenses are  charged.  .State  v.  Haven,  59 
Vt.  y)i),()Al/.  h'ep.  841. 

An  indictment  is  bad  for  repugnancy  in 
whicii  it  is  alleged  tliat  the  respondent 
caused  to  be  issued  to  M.a  false  and  fraudu- 
lent certiticate  of  the  ownership  of  1000 
shares  of  stock  ;  that  it  was  then  and  there 
signed  in  blank,  and  was  and  is  of  the  fol- 
low'";,' tenor,  setting  it  out ;  as  a  blank  cer- 
tificate cannot  certify  nor  purport  f^vner- 
sliip  nor  have  a  tenor.  State  v.  Haven,  59 
'''''•  y)%^Atl,Rep,  841. 

The  ofTense  of  obtaining  a  chattel  by 
false  pretenses  is  committed  by  the  obtain- 
ing of  a  railway  ticket  by  a  false  pretense 
from  a  servant  of  tlie  coin|)any,  so  as  to  en- 
able the  holder  to  travel  thereon.  /iVi,'-.  v. 
Jioulton,  3  j\'nv  .SV.v.v.  Cas.  705,  2  C.  il'^  A'. 
917,  I  /)en.  C.  C.  508,  T.  <S>«  J/.  201,  i3.A/-. 
1034, 19  L.J.  Af,  C.  67,  3  Cox  C.  C.  576.  -  Dis- 
TiNC.uisiiKi)  IN  Keg.  V.  Killiam,  11  Cox  C, 
C,  5^1,  39  L,  J,  M.  C.  109,  22  L,  T.  625,  18 
W.   K.  957. 

A  faiinei  sen<ling  milk  by  railway  <iintiot 
be  convicted,    under   g  99  of  the   Railway 
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Cluiises  Act  1845,  of  the  oflensc  of  signing 
a  false  consignment  note,  where  the  note  in 
question  was  signed  l)y  his  (laughter,  who 
stated  that  there  was  a  less  amount  of  milk 
than  was  actually  sent,  although  the  farmer 
had  told  his  people  not  to  iill  up  ilie  full 
quantity  in  the  note  ;  there  being  no  evi- 
dence, h(jwever,  that  he  knew  <jf  the  note 
in  question.  I'ritli  v.  Sintpsm,  48  J.  P. 
150. 

24.  ForK«ry.*— The  fraudulent  counter- 
feit ing  of  a  railroad  ticket  is  forgery  by  the 
common  law.  Coinmonwealth  v,  Ka}\  3 
Gray  y.Mass.)  441. 

In  an  indictment  for  forging  a  railroad 
ticket, expressed  on  its  face  to  be  "good  for 
this  day  (^nly,"  a  description  of  the  ticket 
as  signifying  to  the  hohler  that  it  must  be 
used  continuously  and  without  stopping  at 
intermediate  stations  after  once  entering 
the  cars  is  a  fatal  variance.  Coimnonuicullh 
V.  A'ly,  3  dray  (,Uass.}  441. 

The  register  of  shareholders,  kept  under 
S  &  9  Vict.  c.  16,  §  9,  is  sutVicient  evi- 
dence to  prove  that  the  individual  is  a 
shareholder  on  the  trial  of  an  indictment 
for  forging  a  transfer  of  shares.  A^x'-  v. 
j\'iis/t,  2  Ihn.  C.  C.  448,  16  /«/-.  553,  21  L.y. 
J/.  C.  147. 

25.  Gaiiil>liii{;  011  truiii.— A  convic- 
tion under  5  (ieo.  IV.  c.  83,  §  4,  prohibiting 
gaming  in  open  and  public  places,  alleging 
tiiat  the  party  "did  unlawfully  play  in  u 
certain  open  and  pid)lic  place,  to  wit,  in  a 
third-class  carriage  u.sed  ort  the  London, 
Hrighton,  and  South  Coast  Railway,  with 
an  instrument  of  gaming  at  a  pretended 
game  of  chance  "  is  bad.  /«  ;<•  J'nrstoiu;  1 
//,  &*  N,  93.  2  Jur.  N.  S.  525,  25  L.  J.  At. 
C.  IJI. 

2«.  Killl«j;st«<'k.f-The  North  Caro- 
lina Code,  ^.!:  2327-30,  making  killing  of 
live  stock  by  railroads  in  certain  counties  a 
crime,  an<l  subjecting  the  president  and 
other  olhcers  of  roads  to  indictment  for  a 
refusal  to  pay  for  or  arbitrate  claims  for 
slock  killed,  is  unconstitutional.  .S'A/A'  v. 
Divint\  31  ,/;;/.  &*  Kii^.  N.  Las.  574,  98  A'. 
Car.  7yS,  4  S.  E.  Rep.  477.— Quo  11  Nc.  San 
Mateo  County  v.  Southern  I'ac.  K.  Co.,  8 
Am.  iS;  Kng.  K.  Cas.  10,  13  Fed.  Rcj).  145. 

Section  554$  Mansf.  Dig.,  punisiiing  rail- 

•  Criminal  liability  for  forginK  radway  tickets 
and  pa-ises,  sre  note,  ys  Am.  Rki'.  649, 

t  Validity  of  siaiatcs  iiiiposiiii;  criniin.tl  liai)il- 
ity  upon  cilliccrs  for  ncniii;ctit  killing  "f  stock, 
ace  note.  31  Am.  it  Km;.  R,  Cas.  571J. 


road  employes  for  burning,  mutilating, 
hauling  off,  or  burying  stock  killed  by 
trains,  is  not  unconstitutional.  Hannon  v. 
Slate,  49  Ark.  167,  4  6".  W.  Rep.  655. 

27.  Lsirt'iMiy.— (I)  What  taking  is  lar' 
ceny, generally. —  If  a  servant  of  a  railroad 
corporation  having  custody  of  passenger 
tickets  that  had  once  been  sold  and  taken 
up  fraudulently  abstracts  them  and  sells 
them  for  his  own  use,  it  will  be  larceny  of 
such  t.ickets.  Eaton  v.  Farmer,  46  N,  //. 
200. 

Where  a  carrier  has  in  his  possession  a 
lot  of  pig  iron,  the  separation  of  a  pari 
thereof  from  the  remainder  and  a  conver- 
sion of  it  to  his  own  use,  without  the  assent 
of  the  owner,  is  larceny  and  not  embezzle- 
nient.     \'icliols\.  People,  17  iV.  }'.  114. 

The  fact  that  a  person  is  in  the  employ 
of  a  railroad  comjjany  as  brakeman  on  a 
freight  train  does  not  imply  such  control 
or  possession  of  the  goods  being  transported 
on  such  trai:i  that  he  may  not  be  convicted 
of  the  larceny  thereof,  Manson  v.  State,  24 
O/iio  St.  590. 

A  passenger  on  a  railway  train,  when  the 
train  was  in  motion,  threw  from  a  car  a  bale 
of  cotton  belonging  to  another.  t/eU,  that 
a  conviction  of  the  passenger  for  theft  of 
the  cotton  v  as  proper  where  the  facts  and 
circumstances  connecterl  with  the  act  justi- 
fied the  conclusion  that  the  accused  threw 
it  from  the  train  with  a  view  of  converting 
it  to  his  own  use.  I'rice  v.  State,  41  Tex, 
215. 

On  the  trial  of  an  indictment  for  stealing 
two  street-cars,  the  eviilcnce  showed  that 
the  defendant  entered  into  a  contract  with 
the  street-car  company,  claiming  to  repre- 
sent a  constructi(jn  and  equipment  com- 
pany, to  change  the  track  from  a  horse  to 
an  electric  road  and  for  the  purchase  f)f  the 
cars,  delivery  not  to  be  made  until  the  cars 
were  paid  for.  Sidjserpiently,  through  false 
pretense,  defendant  was  permitted  to  re- 
move the  two  cars  for  the  pur|)oseof  chang- 
ing them  to  electric  cars,  but  instead  sold 
them  and  appropriated  the  proceeds  to  his 
own  use.  Helit,  that  the  evidence  war- 
ranted a  conviction.     People  v.  Laurence,  70 

Jim,  (A'.  I'.)  80, 53  A',  y.  s.  A'.  536, 23  a: 
y,  Siipp.  1095. 

(2)  ll'/io  deemed  a  prftuipal  offender.— \{ 
one  with  knowledge  that  the  commission  of 
a  crime  has  been  <letcrmined  on  gets  away 
and  kee[)S  away  from  the  spot  for  the  pur- 
pose of  facilitating  the  commissi  )n  of  it,  he 
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is  a  principal,  althuu^li  he  is  not  present  ur 
near  enouj^h  to  jjivc  assistance  physically 
anil  menially  to  his  confederates.  So  held, 
where  defeiulant  and  four  others  combined 
to  steal  certain  bales  of  cotton  from  a  rail- 
road company,  but  where  he  vas  not  present 
at  the  time.     St^xte  v.  J'oynur,  36  La.  ^liiii. 

572. 

(3)  Laneny  by  fiiitier  of  lost  properly. — 
Where  a  l).ile  of  cotton  had  lieen  com- 
pressed for  shipmeiu  and  was  found  on  a 
railroad  tra<  k  where  there  was  no  crossing;, 
this,  unexplained,  would  tend  to  show  that 
it  must  have  fallen  fr(jm  the  train  and  that 
the  tinder  could  easily  ascertain  who  had 
the  special  property  in  it.  Rouitlrcc  v. 
Slate.  58  Ala.  381. 

(4)  l.arecny  in  imn/tii^  i\ir  -  Jurisiliitioii. 
—  Where  one  enters  a  moving  car  in  one 
coimty  with  intent  to  commit  a  larceny  in 
such  car,  and  with  the  same  inieni  continues 
in  the  car  until  it  passes  into  another 
county  and  tiiere  commits  the  intended 
larceny,  there  is  in  law  a  fresli  entry  in  the 
latter  county  and  the  olTense  is  indictable 
therein  under  the  statute.  I'moell  v.  Statf, 
^)  Am.  &^  En^.  A'.  Las.  156,  52  ll7s.  217,  9 
A'.  II'.  A'lp.  17. 

(j)  Sul'jirt  of  larceny --KaikK.<ay  ti'ikets 
and  passes.* — An  indictment  may  be  sus. 
tained  under  §  77  of  III.  Crim.  Code,  lortlie 
larceny  or  embe/./.lement  of  a  coupon  or 
other  railnjad  ticket  or  pass,  without  aver- 
ring; or  proving;  its  value.  Me  Dan/els  v. 
I'eople,  I  iS  ///.  301,  8  A'.  A".  A'ep.  687. 

Minn.  Gen.  St,  1878,  ch.  95,  ji  26,  was 
framed  to  meet.  Inter  alia,  the  case  of  anap- 
pro|>iiatioii  of  tickets  which  had  been  .sold 
by  a  railway  com|)any  to  a  passenger  and 
taken  up  by  a  conductor,  so  as  to  a^jain  be- 
come the  properly  of  the  company  by  which 
thev  were  issued,  but  which,  instcail  of 
beinj;  returned  to  the  proper  depositary, 
were  otherwise  disposed  of  by  the  conductor 
orsoni'!  other  i)erson  with  larcenous  intent. 
State  V.  lirin,  30  Minn.  522,  lb  N.  //'.  Rep. 
4o(). 

A  passa^^e  ticket,  completed  and  rea<ly  to 
be  issued,  is  the  proper  subject  of  larceny, 
uinlir  I'en.  Code  Minn.  §  423.  Rut  railway 
passes  intended  for  employes,  prejjared  atid 
left  in  blank  save  as  respects  the  printed 
fite  simile  si^jnatiire  of  the  j;eneral  manager, 
and  which  have  not  been  countersij,'ned  by 


•R,iilri)inl  lickots  as   the  Rubjecl  of   larceny, 
sec  nnic,  37  Am.  &  F,n(;.  R.  Cas.  76. 
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the  officer,  without  whose  si^^naturc  they 
are  of  no  avail,  are  not  within  the  statute. 
State  v.  Mnsj^an^,  51  Minn.  556,  53  A'.  //'. 
Rep.  874. 

A  railroad  ticket  unstam|)ed  ar.d  undated, 
and  in  a  railroad  olhce,  is  not  the  subject  of 
larceny.  State  v.  /////,  i  lloust.  {Del.  Cr.) 
421. 

(6)  Indietment  or  information,  generally. 
—  In  an  indictmeni  for  ihe  larceny  of  ware- 
house receipts  allejjed  to  have  been  issued 
by  a  railroad  company  named  in  the  indict- 
ment, a  want  of  any  allegations  showinjj 
that  the  company  had  le>;al  authority,  under 
its  charter,  to  issue  the  same  is  n»)i  a  fal.il 
defect.  It  is  enough,  in  this  re^^ard,  if  the 
facts  stated  show  a  liability  against  thect>m- 
pany  in  respect  to  the  receipts  in  lavor  of 
any  lawful  holdir  of  the  same,  which  it 
would  be  est  )pped  from  denying;  by  .settinj; 
up  a  want  <jf  authority.  State  v.  J.ooniis,  27 
Minn.  521,  8  X.  II'.  Rep.  758. 

It  is  not  necessary  to  alle^je,  in  an  inilict- 
ment  forstealiu);  from  a  railroad  car,  or  U) 
prove  at  the  trial,  the  value  of  the  ^oods 
stolen,  under  Mo.  Rev.  St.  1879,  making 
stealinjf  from  such  car  j;ran(l  larci'uy,  irre- 
spective of  the  value  of  the  pro|)crty  stolen. 
.'<tate  \.  Sliarp,  106  Mo.  106,  17  J>".  IT.  Rep. 
225. 

A  conviction  on  a  charge  of  theft  from  the 
train  ofa  railroad  company  will  not  be  dis- 
turbed on  account  of  the  failure  of  thestat<; 
to  allege  and  prove  the  projier  name  of  the 
company,  when  that  defense  was  not  made 
on  the  trial,  and  could  only  be  as(-erlained 
on  appeal  by  reference  to  the  private  act  of 
the  legislature  constituting  the  company. 
/'rie  V.  .s/<f/,\  41  /'(•.r.  21  5.-  CuiTlClsiU)  IN 
White  .  .  State,  24  Te.x.  .Apj).  231. 

(7)  ^ii'ernient  of  ificnersliip.  -  Information 
or  indictment  for  theft  of  the  property  ofa 
corporation  nmst  not  oidy  descTibe  the  cor- 
|)oration  by  its  correct  corporate  name,  but 
should  allege  that  it  was  a  corporation. 
Allegation  that  the  "  Mo.  P.  U.  Co. "  was 
the  owner  of  the  stolen  propt-rty  will  not 
suni<e.  Il'l/ite  v.  State,  24  '/'e.v.  yipp.  231, 
5  .s'.  (/'.  Rep.  857.— CuiTlCisiNG  Price  7/. 
State,  41  T(  X.  215. 

If  cotton  is  delivered  to  a  railroad  com- 
pany for  transportation,  such  company  is 
thereby  vested  with  special  properly  in  it, 
and,  in  an  iiidictment  foi  its  larceny,  it  would 
be  suirhienl  to  lay  the  propel ty  in  such 
company.     Ronnlree  \.  State,  58  .lla.  38 1, 

An  indictment  for  breaking  and  entering 
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a  railroad  car  with  intciu  to  steal,  and  after 
cnlcriiifj  stealing  theri from,  must  allcj^c 
tlio  ownership  of  the  car;  and  such  allega- 
tion is  not  included  in  an  averment  that  the 
car  was  on  a  certain  named  railway  in  the 
county.  C'(io/>tr  V.  S/ii/t,  Hij  o'li.  222,  15  ^^ 
A".  A'</>.  2yi. 

An  indictment  for  larceny  char^jed  that 
the  properly  stolen  was  the  property  of  the 
"  American  Merchants'  Union  express 
company."  In  the  absence  of  an  averment 
that  such  com|>aiiy  was  a  corporation  — 
//<///,  that  the  ownershi])  of  the  |)roperty 
was  defectively  slated.  If  the  com|>any 
was  not  incorporated,  the  ownership  should 
he  laid  in  the  individual  members.  Wii/Au-t' 
V.  ;'<■.'//<•,  6j  ///.  451. 

In  an  indictment  for  the  larceny  of  cer- 
tain meal  beloni;in^  to  a  railroad  company, 
tlie  properly  was  laid  in  u  depot  aj;eiil  of 
the  company,  who  had  possession  and  con- 
trol of  it  for  the  company  for  the  use  of  its 
hands.  J/r/i/,  that  tiie  indictment  was  de- 
fective; the  property  shoidd  have  been  laid 
in  the  railroad  company,  the  a^ent  in  such 
case  not  being  a  bailee.  5/(»/<'  v.  Ji'iikins, 
78  A".  Car.  47S. 

An  indiciinent  for  stealing;  floods  from  a 
car  charged  the  ownership  of  the  goods  to 
be  in  the  consignees.  'I'lie  evidence  showed 
that  they  had  purchased  the  goods  by  order. 
//<■/(/,  that  by  delivery  to  the  carri<-r  the 
title  to  the  goods  passed  to  the  consignees, 
and  the  ownership  was  therefore  properly 
alli'i;e<l  and  was  sustained  by  the  evidence. 
U\ilk;r  V.  Slat,',  'j   7',:\:  Af>p.  38. 

(8)  Evidence, f^encrtxlly. — In  a  prosecution 
for  larceny,  the  prop'-rty  in  the  goods  was 
alleged  to  be  in  a  railrv.id  company.  lliUl, 
that  proof  of  the  liv facto  existence  of  the 
corporation  was  suHicient.  Smith  v.  State, 
28  /n,i.  321. 

Where  a  person  is  indicted  for  breakitij; 
at)(l  entering  a  railroad  car,  with  intent  to 
steal,  and  for  the  larceny  of  goods  contaieed 
therein,  and  is  ac(piilted  of  the  breaking 
and  entering  and  convicted  of  the  larceny 
only,  the  judgment  of  the  court  will  not  be 
reversed  because  of  the  admission,  against 
objection  of  the  <lefendant,  oi  evidence  for 
the  Sole  piir[)ose  of  i)roving  the  breaking 
and  entering,  whether  such  evidence  was 
properly  admitted  or  not.  Mansoii  v.  State, 
z\  ')liio  St.  5()o. 

Testimony  that  defendants  broke  into  a 
tool-house  of  a  railroad  company,  took  out 
a  hand-car,  pr()|>elled  themselves  for  twelve 


miles  on  the  track,  and  left  it  at  the  side  of 
the  track— //<•/(/,  insufTicient  to  warrant  a 
conviction  of- larceny,  for  w  uit  of  evidence 
showing  an  intent  lo  deprive  the  company 
of  its  properly.    State  v.  Jiyan,  i2yVV7'.  401. 

(9)  Proof  of  value. — Section  3789  of  Ala. 
Code  makes  the  stealing  "  of  any  perstinal 
property  of  any  value  from  a  railroad  car  " 
grand  larceny;  but  an  indictment  therefor 
shoulil  be  supporte<i  by  some  evidence  of 
value.  Lucas  v.  State,  96  ^lla.  51,  11  So, 
Kep,  216. 

The  indictment  charged  the  defendant 
witli  the  theft  in  Dallas  county,  Texas,  of  a 
"coupon  railroad  ticket,"  entitling  the 
liolder  to  one  lirsl  class  passage  from  Cald- 
well to  New  York  city,  the  said  ticket  be- 
ing the  |)roperty  of  the  (iulf,  C.  tS;  S.  I-".  R. 
Co.,  and  of  ihe  value  of  §57.  The  state's 
witness.  Cade,  testified  that  the  value  of 
the  ticket,  as  representing  and  good  for  the 
fare  over  ihe  said  line  from  Caldwell  to 
New  York,  was  %y],  and  that  as  represent- 
ing the  fare  from  Dallas  to  New  York,  de- 
fiucting  the  fare  from  Caldwell  to  Dallas,  it 
was  S52.  The  state's  witness,  Ilirsch,  tesli- 
liedihat  the  ticket  as  representing  the  price 
of  a  I'irst-class  fare  from  Dallas  to  New 
York,  war.  worth  in  Dallas  the  sum  of  S55  ; 
to  all  of  which  testimony  the  <lei> use  ob- 
jected that  the  market  value  of  the  said 
ticket  in  D.dlas  was  the  one  question  at  is- 
sue. Held,  that  in  view  of  Ilirsch's  further 
testimony  that  he  paid  the  defendant  $25 
for  the  ticket,  the  admission  of  the  evidence, 
if  erroneous,  constituted  immaterial  and 
harmless  error.  Cunniitj^liam  v.  State,  27 
Te.v.  App.  479,  II  .v.  //'.  Rep.  485. 

(!o)  I 'aria/ice.— An  indictment  for  steal- 
ing bank  bills  is  not  sustained  by  proof  that 
the  prisoner  stole  the  orders  of  the  Ohio 
railroad  company.  Grumuioiui  v.  State,  10 
0/iio  510. 

A  variance  between  the  allegation  of  an 
indictment  for  larceny  from  a  railroad  car 
anf'  the  proofs  will  be  regarded  as  im- 
material where  the  iniiictmcnt  charges  that 
larceny  was  from  a  car  oil  the  track  of  the 
"  Wabash  "  railroad  and  the  proof  is  that  it 
was  from  a  car  on  the  track  <jf  the  "  Wabash 
Western  "  railroad,  where  it  also  appears 
thai  there  is  but  one  railroad  in  the  county 
whtMC  the  venue  is  laid.  State  v.  SItarp, 
106  .J/c.  106,  17  .v.  //'.  I\ep.  225. 

An  indictment  charging  the  larceny  of  a 
liaie  of  C(Jtton  from  a  railroad  car  "in  the 
l>(>ssession  and  control  of  the  Central  K.  R. 
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and  Ranking  Co.,  a  corporation  duly  char- 
tered under  the  laws  of  Georgia  and  doing 
business  under  said  corporate  name,"  and 
the  proof  showing  that  the  cotton  was 
stolen  from  the  car  in  question,  that  it  was 
in  possession  of  "The  Central  K.  R.  and 
IJanliing  Co.  of  Georgia,"  and  tliat  this  cor- 
|)()ration  was  generally  as  well  known  by 
one  name  as  the  other,  there  was  no  sub- 
stantial variance  between  the  allegations 
;iii<l  the  proof  as  to  the  custody  of  the  car. 
A'OiitTS  V.  S/ii/f,  ijo  ijii.  463,  16  .v.  A".  /\'f/>. 
705. 

(II)  Instrucliom  to  the  jury. — Where  the 
proof  shows  that  grain  was  stolen  from  the 
ground  near  a  car  and  the  value  of  grain  is 
sliown,  It  is  propt;r  to  instruc:t  the  jury  that 
if  tlie  ^rain  was  taken  from  the  ground  near 
the  car  it  would  be  petit  larceny  only, 
tliouj^h  a  statute  makes  stealing  from  a  rail- 
road car  grand  larceny,  irrespective  of  the 
amount  sti>len.  State  v.  Sharp,  106  Mo.  106, 
17  S.  11:  l\if>.  225. 

A  charge  to  the  jury  that  if  they  believe 
that  "  a  bale  of  cotton  was  dropped  from 
the  cars  of  the  M.  &  E.  R.,  and  thai  defend- 
ants took  and  carried  away  said  bale  of  cot- 
ton with  intent  to  convert  it  to  their  own 
use,  and  not  with  the  intent  of  returning  to 
the  true  owner,  they  are  guilty  of  larceny," 
is  erroneous,  becausi;  it  ignores  the  question 
of  felonious  intent,  without  which  there  can 
be  no  larceny.     Rouiitrcc  v.  State,  58  Ala. 

28.  MulicicMis  tn«s|mss.— Where  the 
evidence  shows  that  the  trespass  complained 
of  consisted  in  the  removal,  by  the  employes 
of  a  railroad  com|)uiiy,  of  a  fence  from  real 
estate  claimed  by  the  company,  to  protect 
its  rights,  a  charge  of  malicious  trespass 
cinnot  be  riglitfully  prosecuted,  in  the  ab- 
srnce  of  any  malicious  intent.  Hughes  v. 
.SV(//,',  103  ///(/.  344,  2  i\.  E.  Rep.  956. 

Diffi'udant,  the  servant  of  a  railroad  com- 
pany, after  being  forbidden,  went  with  his 
wagons  and  teams  upon  the  lands  of  the 
prosecutor  for  the  |)ur|)ose  vA  de|>ositing 
materials  necessary  for  the  construction  of 
the  road.  Held,  that  the  fact  that  the  rail- 
road company  had  purchased  from  the 
prosecutor  a  right  of  way  for  one  hundred 
feet  on  e;:ch  side  of  its  track  ditl  not  give  it 
a  ri};ht  to  enter  on  the  lands  beyond  the 
right  of  way,  and  was  no  evidence  of  a  rea- 
sonable belief  on  the  part  of  rlefendanl  that 
he  had  a  right  to  make  such  entry.  State  v. 
I'ishcr,  109  A'.  Car.  817,  13  ,.S'.  E.  Rep.  878. 


20.  MHiiNlailRlitcr.— Where  a  railroad 
engineer,  while  engaged  in  operating  the 
engine  in  his  charge,  carelessly  and  negli- 
gently runs  the  same  into  a  passenger  car 
standing  upon  the  railroad  track,  tliereby 
causing  the  destruction  of  the  car  and  the 
death  of  a  |)assenger  therein,  he  is  guilty  of 
the  offense  of  involuntary  manslaughter,  as 
defined  by  ?'  K/aS,  Rev.  St.  1881.  Slate  v. 
])orsey,  118  lud.  167,  20  .V.  E.  Ref>.  TTJ. 

lireaking  and  entering  the  ticket  olllce  of 
a  railroad  company  in  the  daytime,  with  an 
intent  to  steal  therein,  but  not  actually 
stealing,  is,  under  Rev.  St.  ch.  126,  jf  13.  but 
a  misdeuieanor ;  and  an  arrest  i>y  ati  ollicer 
without  a  warrant  for  such  an  olTense  pre- 
viously committed  is  illegal ;  and  killing 
the  othcer  by  the  person  so  arrested  is  not 
murder,  but  manslaugliler.  Commonwealth 
V.  Carey,  12  Ciish.  (Mass.)  246. 

Where  a  conductor  is  indicted  for  man- 
slaughter in  leaving  a  switch  open,  wherei.y 
an  a|)proaching  train  is  wrecked  and  a  per- 
son kdled,  and  the  indictment  charges, 
among  other  things,  that  he  knew  the  train 
was  approaching,  but  failed  to  give  a  signal, 
the  charge  that  he  knew  of  the  a[)proach  of 
the  train  is  a  material  allegation,  and  must 
be  proved  as  laid.  Commonwealth  v.  Hart- 
well,  128  Mass.  415,  35  ./;;/.  Rep.  391. 

Negligence  by  omission  consists  in  the 
omission  to  perform  an  act  with  the  ])er- 
formance  of  which  the  party  is  especially 
charged;  and  there  can  be  no  criminal  neg- 
ligence in  the  omission  to  perform  an  act 
which  it  is  not  the  express  duty  of  the  party 
to  perform.  Under  this  rule  brakemcn  on 
a  railway  train,  whose  duty  is  shown  to  per- 
tain in  no  degree  i(j  the  operation  of  a  loco- 
motive, nor  to  the  watching  of  a  railway 
track,  nor  llie  soiuulingof  the  danger  signal, 
cannot  be  held  liable  for  the  killing  of  a 
person  by  ilie  locomotive,  operated  by  the 
engineer  and  fireman,  upon  whom  the  duty 
of  operating  it  exclusively  devolves.  Ander- 
son v.  State,  38  .flm.  iS~»  Eni^.  R.  Cas.  263,  27 
Tex.  App.  177,  II  S.  IV.  Rep.  33. 

;U>.  Munlcr.— If  a  tr.iin  of  railroad 
cars  is  thrown  from  the  track  by  obstruc- 
tions wrongfully  placed  u[)on  it,  and  a  human 
being  is  killed,  the  person  committing  the 
act  is  guilty  of  murder  in  the  first  degree. 
J'resley  v.  State,  59  ^lla.  98. 

Upon  a  trial  of  an  indictment  for  murder, 
alleging  the  crime  to  l,ave  been  committed 
by  wilfully  and  niidiciously  chanj^ing  i 
switch  upon  the  track  of  a  railroad,  whereby 
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a  train  of  cars  was  wrecked,  resulting  in 
the  death  of  a  person  thereon,  it  was  ad- 
mitted by  counsel  for  tlie  defense,  among 
other  things,  that  such  death  was  the  imme- 
diate result  of  such  wreck,  which  was 
caused  by  some  person  or  persons  ciianging 
the  switch.  Held,  that,  upon  such  admis- 
sion, it  is  erroneous  for  the  court  to  instruct 
the  jury  that  a  crime  had  been  committed, 
as  the  determination  of  that  fact  is  the  ex- 
clusive province  cf  the  jury.  Jackman  v. 
State,  71  Ind.  149. 

31.  Niiisiince.-  I'l)  Jurisdiction. — The 
common  law  conns  have  an  undisputed 
jurisdiction  over  pubii;  i.uisances  by  indict- 
ment, a. id  a  coutt  'Y.  -r  ."  ought  not  to 
interfere  in  a  case  o  .  ■iemeanor,  when 
the  object  sought  can  be  p.-  well  attained  in 
the  ordinary  tribunals.  Attorney-Ge'icral\. 
Ne^v  Jersey  R.  &-  T.  Co.,  3  N.' J.  Eg.  136. 
— Quoted  in  Morris  &  E.  R.  Co.  v.  Prud- 
den,  20  N.  J.  Eq.  530. 

(2)  Company,  when  indictable.* — Railroad 
corporations  aiO  liable  to  indictment  for 
the  acts  of  their  officers  and  agents  in  erect- 
ing and  maintaining  a  common  nuisance. 
State  V.  Vermont  C.  R.  Co.,  27  Vt.  103.— AP- 
PROVING Queen  v.  Great  N.  of  E.  R.  Co.,  9 
Q.  n.  315,  58  E.  C.  L.  314.  Disapproving 
State  V.  Great  Works,  M.  &  M.  Co.,  20  Me. 
41.— Followed  in  State  v.  Troy  &  B.  R, 
Co.,  57  Vt.  144. 

A  railroad  corporation,  constructing  its 
road  across  a  highway  without  lawful  au- 
thority, is  liable  to  indictment  for  a  nui- 
sance. Commonwealth  v.  Vermont  &>  M.  R. 
Corf).,  4  Gray  {Mass.)  22. 

An  incorporated  railroad  company  is  in- 
dictable for  a  nuisance  in  erecting  and  con- 
tinuing a  building,  and  placing  and  leaving 
its  cars  in  the  public  highway.  State  v. 
Morris  &•  R.  R.  Co.,  23  A^.  /.  L.  360. 

Where  selectmen,  beside*  requiring  other 
alterations  to  be  made  by  a  railroad  corpo- 
ration in  a  way  o.'er  which  their  railroad 
passed,  pursuant  to  Mass.  Rev.  St,  cii.  39, 
§  67,  order  a  draw  to  be  made  in  tiie  rail- 
road for  the  accommodation  of  public 
travel  on  the  way,  the  railroad  corporation, 
building  their  road  without  such  a  draw,  so 
as  to  obstruct  public  travel,  is  liable  to  an 
indictment  for  a  nuisance.  Commonwealth 
V.  Nashua  «S>»  /..  R.  Corp.,  2  Gray  (Mass.)  54. 

A  street-railway  company   is   bound    to 

*  Indictment  of  railroad  companies  for  public 
nuisances,  see  note,  14  Am.  &  Eno.  R.  Cas.  153. 


keep  its  entire  roadbed,  to  the  ends  of  its 
ties  and  its  crossings,  in  repair,  so  as  not  to 
obstruct  travel  across  its  road  or  longitu- 
dinally upon  it ;  and  this  duty  is  a  continuing 
one  whether  the  charter  so  expressly  re- 
quires or  not.  Memphis,  P.  P.  iS->  B.  R.  Co. 
V.  State,  38  Am.  &^  Eng.  R.  Cas.  429,  87 
Tenn.  746,  1 1  S.  IV.  Rep.  946. — Nor  fol- 
lowing Missouri,  K.  &  T.  R.  Co.  v.  Long, 
6  Am.  &  Eng.  R.  Cas.  254,  27  Kan.  684. 
Overruling  Chesapeake,  O.  &  S.  W.  R. 
Co.  7/.  State,  u6  Lea  (Tenn.)  300.  Quoting 
Louisville  &  N.  R.  Co.  v.  Slate,  3  Head 
(Tenn.)  524.  Reviewing  Dyer  County  z/. 
Chesapeake,  O.  &  S.  W.  R.  Co.,  87  Tenn. 
712. 

A  street-railway  company  failing  to  s© 
repair,  and  thereby  obstructing  travel,  is  in- 
dictable for  maintaining  a  nuisance,  and, 
upon  failure  to  abate  the  nuisance,  the  ob- 
structions may  be  removed  by  order  of  the 
court.  Memphis,  P.  P.  &>  B.  R.  Co.  v. 
State,  38  Am.  <S-  Eng.  R.  Cas.  429,  87  Tenn. 
746,  1 1  S.  IV.  Rep.  946. 

The  ciiarge  in  an  indictment  that  defend- 
ant company  unlawfully  obstructed  a  public 
road  at  a  point  where  tiie  railroad  track 
crossed  it,  by  leaving  a  hand-car  thereon 
and  by  hanging  buckets  and  clothing 
thereon,  by  reason  of  which,  from  the  loca- 
tion of  the  car,  the  Iiorses  of  people  in 
passing  upon  the  road  were  frightened,  the 
hves  of  the  persons  endangered,  and  the 
road  obstructed,  shows  everything  neces- 
sary to  constitute  i)  nuisance.  Cincinnati 
R.  Co.  V.  Commonwealth,  80  Ay.  137. 

A  charter  to  construct  a  railroad  does 
not  necessarily  imply  that  steam-power 
shall  be  the  agent  employed  in  propelling 
the  cars  upon  it.  The  company,  however, 
have  the  right  to  use  that,  or  any  other 
power,  in  carrying  on  their  operations,  but 
are  responsible  to  the  community  for  any 
abuse  of  such  right ;  and  they  may  be  in- 
dicted for  a  nuisance  wlienever  the  evil 
complained  of  assumes  that  character. 
State  v.  Tupper,  Dudley  {So.  Car.)  135. 

Where  a  company  in  taking  its  railway 
across  a  highway  had  lowered  the  highway 
at  the  point  of  intersection,  so  as  to  make 
it  inconvenient  and  dangerous,  especially 
for  loaded  teams  to  descend  upon  and 
ascend  froni  the  railway  track  in  passing 
along  the  highway  across  it,  and  the  danger 
was  much  increased  by  the  circumstance 
that  the  railway  came  upon  the  hij.'hway 
from  a  deep  cutting,  which  made  it  impos- 
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sible  to  observe  the  approach  of  trains  at  a 
distance,  or  in  time  to  take  warning  before 
crossing  the  track  of  the  railway,  it  is  guilty 
of  a  nuisance,  and  may  be  indicted  and  the 
nuisance  abated  by  order  of  court.  AV,^.  v. 
Grand  Trunk  K.  Co.,  17  U.  C.  Q.  B.  165. 

(3) 7i>/u'n  not  indictable. — Tlie  legis- 
lature may  authorize  building  a  railroad  on 
a  public  road,  and  a  railroad  company  oc- 
cupying a  portion  of  a  public  road  not 
exceefiing  the  extent  allowed  by  law,  and 
obstructing  public  travel  on  such  portion,  is 
not  guilty  of  nuisance.  Danville,  H.&^W. 
K.  Co.  V.  Commonwealth,  73  Pa.  St.  2(). 

Upon  the  trial  of  an  indictment  against 
a  certain  corporation  for  alleged  nuisance 
in  constructing  a  bridge  over  its  road  for  a 
highway,  of  less  width  than  the  highway,  it 
appeared  that  the  liighway,  when  defend- 
ant's road  was  constructed,  was  owned  by  a 
turnpike  company  which,  by  its  charter  (ch. 
121,  Laws  of  1800),  was  required,  where  a 
bridge  was  necessary,  to  build  it  not  less 
than  sixteen  feet  wide.  Defendant,  prior 
to  1850,  constructed  its  road  across  the 
highway  below  its  surface,  and  built  a 
bridge  for  the  liighway  about  sixteen  feet 
wide;  this  was  replaced  by  a  new  one  in 
1852  or  1S53  about  nineteen  and  one  half 
feet  wide;  both  were  approved  by  the  turn- 
pike company.  In  1879,  after  the  rights 
of  said  company  in  the  highway  had  been 
extinguished,  defendant  built  the  bridge  in 
question,  which  was  twenty-four  feet  wide, 
with  the  roadway  twenty-two  and  one  half 
feet  in  width,  corresponding  substantially 
with  the  width  of  the  beaten  track  of  the 
highway.  The  court  ciiargcd  that  if  the 
bridge  ohstiucted  or  hindered  the  enjoy- 
ment of  the  publif:  in  the  highwav,  it  was  a 
nuisance,  and  defendant  was  guilty  under 
tlie  indictment;  that  the  question  was 
whether  the  bridge  was  so  constructed  "as 
not  to  impair  the  usefulness  of  the  road 
and  to  interfere  with  the  enjoyment  or 
safety  of  the  public."  Held,  error.  People 
v.  Ne^n  York,  X.  H.  &*  II.  K.  Co.,  10  Am. 
&*  Eng.  A',  Cas.  230,  1S9  A'.  Y.  266, 

(4)  Indictment  and  proof. — The  word 
"unlawfully"  is  not  indisi)ensal)le  in  an  in- 
<lictment  against  a  railroad  corporation  for 
erecting  a  nuisance.  The  words  "  wrong- 
fully and  injuriously  "  are  suincient.  State 
V.  Vermont  C.  R,  Co.,  27  Vt.  103. 

.\  nuMo  allegation  in  an  indictment  that 
certain  facts  charged  are  to  the  common 
nuisance  of  all  the  citizens  of  the  state  will 


not  make  it  a  good  indictment  for  a  com- 
mon nuisance  unless  the  facts  charged  be 
of  such  a  nature  as  may  justify  that  con- 
clusion as  one  of  law  as  well  as  of  fact. 
Morris  &>  E.  K.  Co.  v.  State,  36  A^.  /.  L.  553. 

A  railroad  company  being  indicted  for 
maintaining  a  nuisance  in  unlawfully  ob- 
structing the  street  by  means  of  its  track, 
in  the  absence  of  any  averment  in  the  in- 
dictment, or  in  an  offer  of  proof,  that  the 
structure  of  the  track,  or  its  position,  intei- 
fered  in  point  of  fact  with  public  travel  in 
any  respect,  the  mere  location  of  it  did  not 
constitute  a  nuisance,  and  the  offer  is  inad- 
missible, Cotnmon7uealt/t  v.  IVilkes-Barre 
&>  A'.  S.  R.  Co.,  127  Pa.  St.  278,  17  Atl.  Rep. 
996. 

An  indictment  against  a  railroad  company 
for  erecting  and  maintaining  a  nuisance 
upon  a  public  road  described  the  venue  as 
"  in  Cecil  county,"  and  the  locality  of  the 
alleged  nuisance  at  the  time  of  taking  the 
inquisition  as  "at  the  county  aforesaid," 
and  especially  set  out  in  each  count  the 
nature  of  the  nuisance,  that  "  it  was  a  com- 
mon nuisance."  No  other  county  was 
named  in  the  indictment.  Held,  that  no 
presumption  could  arise  that  the  offense 
was  committed  in  any  other  county,  and 
that  the  indictment  possessed  the  essential 
attribute  of  certainty  to  a  reasonable  extent 
and  was  good  on  demurrer.  Philadelphia, 
JV.  6^•  /;.  A'.  Co.  V.  State,  20  Md.  t57.— Ap- 
PLIKI)  IN  Northern  C.  R.  Co,  7/.  Mayor, etc., 
of  naltimore,  21  Md.  93. 

32.  ()l>striii'tiii(ir  liislnvays.*  — (I) 
Liability  of  company  to  prosecution. — A  rail- 
road corporation  may  be  indicted,  for  ob- 
structing a  highway.  State  v.  Troy  &»  P. 
R.  Co.,  57  Ft.  144.— FoLi.dWiNCi  State  v. 
Vermont  C.  R.  Co.,  27  Vt.  103.— .S7(»/<,'  v. 
1.  ounville  &*  N.  R.  Co.,  50  Am.  &»  Eng.  R. 
(  .s.  161,  91  Tenn.  445,  19  5.  ff.  AV/.  229. — 
'01, LOWING  Louisville  &  N.  R.  Co.  7'.  State, 
3  Head  (Tenn.)  523. 

Railroad  comiianics  may  be  indicted  and 
fined  for  obstructing  a  public  highway  con- 
trary to  the  powers  granted  in  their  charters. 
Louisville  &*  N.   R.    Co,  v.  State,  3  Head 

*  Indictments  for  obstruction  of  hinhways, 
see  notes,  17  Am.   &   Enc.  R.  Cas.  172;    19  /</. 

4.13- 

InilictliiK  railroad  companies  for  obslructinff 
or  failiiiK  lo  rppair  liinhways,  see  32  Am,  &  Eno. 
R,  Cas,  t()9,  n/istr,;  50  Jd.   162,  abslr,;  5O  Id, 

6^(1,  iibstr. 

Liability  of  company  for  ohstructInK  highway 
crossings,  see  note,  18  L.  R.  A.  154. 
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(7V««.)  523.— FoLl  OWED  IN  State  7a  Louis- 
ville &  N.  R.  Co.,  so  Am.  &  Eng.  R.  Cas. 
161,  91  Tenn.  445,  19  S.  W.  Rep.  229. 
Quoted  in  Memphis,  P.  P.  &  B.  R.  Co.  v. 
State,  38  Am.  &  Eng.  R.  Cas.  429,  87  Tenn. 
746,  n  S.  W.  Rep.  946. 

A  railroad  laid  out  over  and  along  a 
highway  in  such  a  manner  as  to  obstruct  it, 
without  express  statute  authority  or  neces- 
sary implication,  is  liable  to  indictment  as  a 
nuisance.  Commonwealth  v.  Old  Colony  &• 
F.  R.  R.  Co.,  14  Gray  (Mass.)  93. 

A  railway  company  which  obstructs  a 
public  road,  without  making  a  new  one 
equally  convenient,  as  required  by  statute, 
is  indictable  at  common  law  for  crea  ii  jj  a 
nuisance.  Rf£:  v.  ScoU,  2  G.&'  D.  729,  3  Q. 
B,  543,  3  Railw.  Cas.  187,  6  Jur.  1084. 

A  railway  cannot  be  indicted  for  obstruct- 
ing a  highway  which  through  a  defective 
proceeding  has  not  been  legally  opened. 
Rig.  v.  Great  Western  R.  Co.,  32  U.  C.  Q.  B. 
506. 

The  act  of  March  18,  1887,  providing  for 
the  recovery  by  civil  proceeding  of  a  penalty 
against  railroad  companies  for  failing  to 
construct  or  keep  in  repair  railway  cross- 
ings, does  not  repeal  section  1865  of  Mans- 
field's Digest,  which  makes  it  a  misde- 
meanor, punishable  by  indictment,  for  any 
person  to  obstruct  a  highway  by  felling  a 
tree  across  the  same,  or  placing  any  other 
obstruction  thereon.  And  under  the  latter 
statute  a  railway  corporation  may  be  in- 
flicted for  building  an  embankment  across 
a  public  highway  and  failing  to  keep  the 
same  in  good  condition  and  repair.  St. 
Lout's,  A:  &'  T.  R.  Co.  V.  State,  52  Ark.  51, 
II  S.  IV.  Rt'p.  1035. 

Commissioners  of  highways  in  Illinois 
cannot  giant  away  an  exclusive  use  of  a 
lii.nliway;  therefore  a  railroad  company  is 
liable  to  a  proseciuion  in  taking  exclusive 
j)osscssion  of  a  highway,  though  it  be  under 
an  agreement  with  such  commissioners. 
Rice  V.  C/iita^o,  />'.  &^  N.  R.  Co.,  30  ///.  Ap/>. 
481. 

Under  Ind.  Rev.  St.  1881,  §§  1897,  1964,  a 
railroad  company  may  be  prosecuted  crim- 
inally for  obstructing  a  public  road;  and 
the  fact  that  it  may  be  compelled  by  man- 
damus to  remove  the  obstruction  is  no  de- 
fense. State  V.  Baltimore,  O.  &»  C.  R.  Co., 
120  /;/(/.  298,  22  A^.  A".  Rrp.  307. 

By  virtue  of  Rev.  St.  ch.  131,  §  13,  an  in- 
dictment will  lie  to  recover  the  forfeiture 
provided  for  in   Rev.  St.  ch.   51,  §  40,  for 


"  unreasonably  and  negligently  obstructing 
by  engines,  tenders,  and  cars,"  "anyway." 
State  V.  Grand  Trunk  R.  Co.,  59  Me.  189. 

A  railroad  constructed  over  a  highway  in 
such  a  manner  as  to  obstruct  public  travel 
is  liable  to  indictment  as  a  nuisance,  not- 
withstanding the  ^ct  of  1849,  ch.  222,  §4, 
conferring  on  county  commissioners  "the 
original  jurisdiction  of  all  questions  touch- 
ing obstructions  to  turnpikes,  highways,  or 
town  ways,  caused  by  the  construction  or 
operation  of  railroads."  Commonwealth  v. 
Nashua  &*  L.  R.  Corp.,  2  Gray  {Mass.)  54. 

An  indictment  for  obstructing  the  high- 
way is  the  proper  remedy  where  a  railroad 
company  is  guilty  of  a  substantial  non-com- 
pliance with  the  statutory  duty  to  make  and 
maintain  proper  approaches  to  its  bridges 
where  the  track  crosses  a  public  highway. 
People  v.  New  York  C.  &^  H.  R.  R.  Co.,  74 
N.  V.  302;  modifying  12  Hun  195. 

The  fact  that  the  act  of  assembly  incor- 
porating a  turnpike  company  gives  it  a 
specific  remedy  for  an  injury  to  its  rights 
does  not  impair  the  separate  right  of  the 
commonwealth  to  indict  a  railroad  for  ob- 
structing the  same.  Northern  C.  R.  Co.  v. 
Commonwealth,  5  Am.  &>  Eng.  R.  Cas.  318, 
90  Ra.  St.  300. 

(2)  Liability  of  lessee  of  road. — When  a 
railroad  corporation,  without  law  or  right, 
so  obstructs  a  higliway  by  building  the 
roadbed  within  its  limits,  that  it  could  be 
indicted  for  creating  a  nuisance,  the  lessee 
of  such  railroad  company,  from  lapse  of 
time,  or  acquiescence  on  the  part  of  the 
town,  gains  no  right  to  encroach  further 
upon  the  highway,  as  the  exigencies  of  the 
business  may  require,  for  the  purpose  of 
widening,  repairing,  and  straightening  its 
track  ;  and  there  is  no  presumption  that  the 
company  in  taking  a  part  took  the  whole  of 
the  highway,  when  all  the  evidence  tended 
to  prove  tliat  the  original  obstruction  was 
without  authority  of  law.  State  v.  Troy  &* 
B,  R.  Co..  57  Ft.  144. 

And  if  lessee,  in  repairing  its  track,  suffer 
stone  and  gravel  to  run  into  the  highway 
and  remain  there  an  unreasonable  time,  so 
as  to  impede  travel,  it  would  be  an  indict- 
able nuisance.  State  v.  'Troy  <S^  />'.  R.  Co., 
57  /v.  144. 

(3)  What  ohst ructions  are  indictable. — 
A  railroad  company  may  construct  its  rail- 
way across  any  established  road  or  way 
wherever  it  may  be  necessary  to  cross  or 
intersect  it,  but  it  must  so  construct  it  that 
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it  will  not  impede  the  passage  or  transpor- 
icition  of  persons  or  property  over  said  road 
or  way.  If  it  so  construct  its  railway  as  to 
be  a  serious  inconvenience  and  dangerous 
obstruction  to  travel  along  the  road  or  way, 
it  may  be  indicted  therefor.  Northern  C. 
R.  Co.  V.  Cominonivcalth,  5  Am.  &^  Etig.  R. 
Cas.  318,  90  Fa.  5/.  300. 

A  railroad  company  is  liable  criminally 
for  an  obstruction  of  a  highway,  if  it  per- 
mits its  engines,  cars,  etc.,  to  remain  thereon 
an  unnecessarily  long  period.  S/a/f  v. 
Western  N.  C.  R.  Co.,  95  JV.  Car.  602. 

The  statute  to  prevent  the  obstruction  of 
highways  changes  the  common  law  by  re- 
quiring that  the  obstruction  should  be  wil- 
ful to  render  it  indictable.  The  word 
'•wilful"  in  such  statutes  implies  legal 
malice,  evil  intent,  or  the  alisence  of  reason- 
able ground  for  the  accused  to  believe  that 
the  act  charged  was  lawful.  Savanna/t,  F. 
(S-  IV.  R.  Co.  V.  State,  32  Am.  &'  Eng.  R. 
Cas.  182,  23  F/a.  579,  3  So.  Rep.  204. 

Where  a  railway  company  takes  and  oc- 
cupies a  part  c.  a  county  road  without  hav- 
ing condemned  it,  yet  with  the  consent  of 
the  county  court  duly  given,  but  on  the 
condition  that  the  company  shall  restore 
the  county  road  to  its  former  state,  or  to 
such  state  as  will  not  unnecessarily  impair 
its  usefulness,  and  fails  to  comply  with  the 
condition,  the  railway  company  may  be  pro- 
ceeded against  by  indictment  for  maintain- 
ing a  nuisance,  and  fined  for  obstructing 
and  injuring  the  county  road.  St<rte  v.  O/i/o 
River  R.  Co.,  56  Am.&'  Eng.  R.  Cas.  641,38 
IV.  Va.  242,  18  S.E.  Re/>.  582. 

The  plaintiff  in  error  was  indicted  for 
crossing  a  dirt  road  and  obstructing  it,  and 
its  charter  required  that  in  such  cases  it 
should  make  the  crossing  "as  convenient 
as  may  ')c."  This  docs  not  mean  that  the 
new  road  must  be  as  convenient  and  easy  of 
l)assagc  and  as  safe  as  the  old  road,  but 
that  the  new  road  should  be  so  constructed 
as  to  answer  the  purposes  of  the  traveling 
public,  and  be  made  as  easy  and  convenient 
as  tiie  nature  of  the  ground  will  permit, 
having  due  regard  to  the  rights  of  the  pub- 
lic, and  at  the  same  time  not  requiring  un- 
reasonable (juiiays  of  money  by  the  com- 
pany. Nas/iville  &^  J).  R.  Co.  v.  State,  i 
/:-t.it.  (Teiin.)  55. 

(4)  }l7iat  initictments  are  sufficient. — All 
that  is  necessary  to  constitute  a  good  in- 
dictment for  obstructing  a  public  highway 
is  to  allege  such  facts  as  met.t  tiic  require- 


ments of  the  statute  defining  the  oflense. 
State  V.  Baltimore,  O.  <S^  C.  R.  Co.,  120  Ind. 
298,  22  N.  E.  Rep.  307. 

To  constitute  the  oflense  of  obstructing  a 
public  highway  it  is  not  necessary,  under 
the  statute,  that  there  be  a  criminal  intent, 
and  the  indictment  need  aver  none,  nor 
need  it  aver  that  the  acts  were  done  in  bad 
faith.  State  v.  Baltimore,  O.  &<>  C.  R.  Co., 
120  Intl.  29S,  22  A".  E.  Rep.  307. 

In  an  indictment  for  obstructing  a  public 
road  it  is  not  necessary  to  allege  that  the 
wrongful  act  was  "  knowingly  and  wilfully 
done."  It  will  be  sufficient  to  allege  that 
the  act  was  done  unlawfully  or  without  law- 
ful authority.  And  if  it  allege  that  the  act 
was  done  "  knowingly  and  wilfully,"  these 
words  "knowingly  and  wilfully"  will  be 
treated  as  surplusage.  State  v.  Chesapeake 
«&*  O.  R.  Co.,  19  Am.  &>  Eng.  R.  Cas.  429, 
24  IV.  Va.  809.— Not  followed  in  State 
V.  Monongal'  '  i  River  R.  Co.,  37  W.  Va. 
108. 

An  indictment  for  obstructing  a  public 
highway  need  not  allege  the  condition  of 
the  highway  before  the  obstruction  com- 
plained of.  State  V.  Baltimore,  O.  &'  C.  R. 
Co.,  1 20  ///(/.  298,  22  A'.  E.  Rep.  307. 

If  the  railroad  be  improperly  and  negli- 
gently constructed,  an  indictment  therefor 
should  in  terms  charge  the  fact.  State  v. 
Davenport  &»  St.  P.  R.  Co.,  47  lo^va  507. 

An  indictment  against  a  railway  corpora- 
tion which  alleges  that  the  defendant  on, 
etc.,  in,  etc.,  "did  unlawfully,"  etc.,  "ob- 
struct a  public  road  in  the  city  of  Camden, 
Arkansas,  where  said  railroad  crosses  the 
road  leading  from  the  city  of  Camden  to 
Bradley's  Ferry,  known  as  the  Bradley 
Ferry  road,  by  building  an  embankment 
across  said  road  and  failing  to  keep  the 
same  in  good  condition,"  etc.,  charge, 
misdemeanor  under  section  1865,  Mansfield's 
Digest,  and  siitliciently  describes  the  road 
obstructed.  St.  Louis,  ..l.  &^  T.  R.  Co.  v. 
State,  52  -/;■/•.  51,  11  i'.   W.  Rep.  1035. 

The  statutes  of  Florida,  prescribing  the 
powers  and  duties  of  railroad  companies  as 
to  highways,  do  not  affect  the  rules  of 
pleading  controlling  indictments  for  ob- 
structing a  highway,  further  than  to  require 
that  the  act  charged  to  be  such  obstruction 
shall  appear  tfi  be  an  act  which  is  not  au- 
thorized by  such  statutes.  Palalka  &•  I.  R. 
R.  Co.  V.  State,  32  ^Im.  &^  Eng.  R.  Cas,  191, 
23  Fla.  546,  1 1  ^Im.  St.  Rep.  395,  3  So.  Rep. 
158. 
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The  allegation  in  an  indictment  that  the 
road  described  was  and  is  "  a  common 
highway  in  Putnam  county,  made  and 
laid  out  for  the  [jcople  of  this  state  to  go, 
return,  and  pass  at  their  free  pleasure  and 
will,  on  foot,  on  horseback,  and  in  vehi- 
cles," is  equivalent  to  an  allegation  that  the 
road  was  and  is  an  "  cstulilished  highway," 
under  the  statute  punishing  the  obstruction 
of  any  public  road  or  established  highway, 
and  providing  for  the  removal  of  the  ob- 
struction. Pahitl-a  <S-»  /.  R.  R.  Co.  v.  State, 
32  Am.  &»  Eng.  R.  Cns.  191,  23  Flu.  546,  11 
Am.  St.  Rep.  395,  3  So.  Rc/>.  158. 

Where  an  indictment  against  a  railroad 
company  shows  a  complete  obstruction  of 
the  liighway  against  travel,  so  as  to  prevent 
the  people  from  traveling  the  same,  it  is 
good  in  law.  No  such  privilege  is  given  by 
the  statutes  to  railroad  companies.  Palatka 
<S-  /.  R.  R.  Co.  V.  State,  32  Am.  ^^  Eng.  R. 
Cas.  191,  23  Fla.  546,  11  Am.  St.  Rep.  395,  3 
So.  Rep.  I  58. 

An  indictment  against  a  railroad  com- 
pany for  constructing  its  road  across  or 
upon  a  highway  at  a  point  outside  of  the 
authorized  route  of  the  railroad  slnjuld 
athrmatively  show  that  the  railroad  is  out- 
side of  such  route.  Palatka  &'  I.  R.  R.  Co. 
V.  State,  32  ^Im.  &^  Eng.  R.  Cas.  i<;i,  23  F/a. 
546,  1 1  Am.  St.  Rep.  395,  3  So.  Rip.  1  58. 

(5)  IV/uif  iiiii/itiiieiits  are  //isi/J/ie/t /it. —  An 
indictment  which  charges  that  a  highway 
has  been  "unnecessarily  and  unreasonably 
obstructed,"  oiniiting  to  charge  that  ii  was 
wilfully  done,  is  insulHcient.  .Savanna/i,  F. 
&>  ir.  R.  Co.  V.  State,  32  ^/w.  &•  Eng.  R. 
Cas.  182,  23  J-7a.  579,  3  So.  Rep.  204, 

An  allegation  that  the  defendants  "did 
unlawfully  and  injuriously  lay,  place,  and 
put  liown,  and  cause  to  be  laid,  placed,  and 
put  down  three  certain  tracks  with  iron 
rails  in,  upon,  across,  and  over  said  high- 
way," is  not  sulhcient.  State  v.  Portland, 
S.  &*  P.  R.  Co.,  58  Me.  46. 

An  indictment  founded  on  Rev.St.ch.  51, 
§  13,  is  fatally  defective  unless  it  allege  sub- 
stantially that  the  railroad  crosses  the  high- 
way in  a  manner  not  determined  it  writing 
by  tlie  county  commissioners.  State  v. 
Portland,  S.  &^  P.  R.  Co.,  58  ,Ue.  46. 

An  indictment  cannot  be  aided  by  in- 
tendment, nor  omissions  therein  supplied 
by  construction  ;  and  where  the  acts  charged 
may,  under  certain  circumstances,  be  law- 
ful, and  these  rircumslances  are  not  nega- 
tived, the  indictment    is   insulTicicnt,  even 


though  it  be  alleged  that  the  acts  charged  ■ 
were  wilfully  and  unlawfully  done.  So  /teld, 
where  the  indictment  charged  defendant 
with  the  obstruction  of  a  highway,  without 
alleging  that  the  acts  charged  were  not 
done  in  the  construction  of  a  railway ;  or, 
if  so,  that  it  did  not  put  the  highway  in  re- 
pair within  the  time  required  by  statute. 
Code,  §  1262.  State  v.  Cliicago,  B.  (S-»  /'.  R. 
Co.,  17  Am.  (S-*  Eng.  R.  Cas.  170,  63  Iowa 
508,  1 9  A',   f f ^.  Rep.  299. 

(6)  Matters  of  defense,  generally. —  The 
fact  that  a  corporation  may  be  compelled 
by  mandate  to  remove  an  obstruction  placed 
bv  it  in  a  public  highway  is  not  a  defense 
to  a  prosecution  for  maintaining  such  ob- 
struction. State  v.  iltimore,  O.  &'  C.  R. 
Co.,  120  /nd.  298,  22  .v^  E.  Rep.  307. 

The  obstructing  of  a  street  with  cars  by 
a  railroad  company  is  not  excused  by  the 
fact  that  it  is  necessary  for  the  carrying  on 
of  the  company's  business,  though  the  ob- 
struction be  only  occasional.  State  v.  Chica- 
go, M.  &^  St.  P.  R.  Co.,  77  lo^va  442,  4  L.  R, 
A.  298,  42  A^.   W.  Rep.  365. 

The  confirmation  by  statute  of  the  illegal 
location  of  a  railroad  in  a  highway  is  no 
ground  for  arresting  judgment  on  an  in- 
dictm-nt  for  a  nuisance  by  such  obstruc- 
tion, on  which  the  proprietors  of  the  rail- 
road have  been  convicted  before  the  passage 
of  the  statute.  Connnonu'ealtli  v.  Old  Colony 
&^  F.  R.  R.  Co.,  14  Gray  (Mass.)  93. 

Where  a  railroad  coini)any  is  indicted 
under  Mass.  St.  of  1871,  ch.  83,  S  i,  for  oc- 
cui)ying  a  highway  with  its  cars  for  more 
than  five  minutes,  it  is  no  defense  that  the 
occupation  was  accidental  and  could  not 
liave  been  avoided;  neither  is  it  a  defense 
to  show  that  the  company's  employes  were 
selected  with  the  greatest  care  and  spe- 
cially instructed  not  to  obstruct  highways, 
and  that  the  officers  of  the  company  had 
no  knowledge  of  such  obstruction.  Coni- 
nton7c>ealt/i  w  New  Vork,  A'.  H.  (S^  H.  R. 
Co.,  1 12  Mass,  412. 

It  is  no  defense  to  an  indictment  against 
a  railroad  company  for  obstructing  a  high- 
way with  trains  of  cars  that  the  rules  of  the 
company  instructed  its  employes  not  to 
permit  such  obstruction  to  continue  for  a 
time  deemed  by  the  corporation  to  be  un- 
reasonable. State  V.  Louhvtlle  &^  N.  R.  Co., 
loAni.  Or'  Eng.  R.  Cas.  161,  91  7'enn.  445. 
19  .v.  fl^. /iV/.  229.— Foi.l.owiNO  Louisville 
tSi  N.  R.  Co.  7'.  State,  3  Head  (Tenn.)  523. 

(7) road  in  hands  of  rtvfmr.— Where 
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a  corporation  is  in  the  hands  of  a  receiver, 
who  has  full  possession  of  its  property  and 
entire  charge  of  its  affairs,  such  corporation 
cannot  be  prosecuted  for  tiie  obstruction  of 
a  highway  committed  by  the  agents  or  ser- 
vants of  the  receiver.  State  v.  IVabash  K. 
Co.,  35  Am.  &*  Eng.  li.  Cas.  i,  115  Iiui.  466, 
1 5  West.  Kep.  449,  1 7  N.  E.  Kcp.  909,  i  L. 
K.  A.  179. 

All  indictment  cannot  be  sustained  against 
a  railroad  company  for  a  nuisance  in  the 
obstruction  of  a  highway  by  the  stoppage 
therein  of  the  trains  run  upon  the  railroad 
while  it  is  under  the  sole  management  of  a 
receiver,  over  whose  acts  the  company  have 
no  coturol.  State  v.  Vermont  C.  K.  Co.,  30 
Vt.  108. 

(8)  Evidence  for  the  prosecution. — The 
defendant  having  been  indicted  for  ob- 
structing a  highway,  to  show  its  dangerous 
condition  and  the  relation  of  the  iiighway 
and  the  railioad  "vidence  was  admissible  to 
prove  that  therfi  were  no  cattle-guards  at 
the  crossings,  and  that  water  had  been 
thrown  from  the  side  of  an  engine  upon 
horses  traveling  in  the  highway.  State  v. 
Troy  dy  B.  R.  Co.,  57  Vt.  144. 

•  Under  Iowa  Code  of  1851  the  disqualifi- 
cation or  inability  of  tlie  county  judge  to 
act  in  a  proceeding  to  establish  a  Iiighway 
must  have  appeared  upon  the  record,  in 
order  to  enable  the  prosecuting  attorney  to 
act  in  his  stead  ;  and,  where  the  record 
failed  to  show  such  disqualification  or  in- 
ability, it  was  not  competent  evidence  to 
siiow  that  the  highway  was  legally  estab- 
lished. So  held,  where  a  railroad  was  in- 
dicted for  obstructing  a  highway.  State  v, 
Chicago,  R.  I.  &^  P.  R.  Co.   50  /o?va  692. 

(9)  Evidence  in  defense. —  The  Chesapeake 
»S:  Oliio  R.  Co.  was  indicted  for  obstruct- 
ing a  public  road;  and  the  obstruction  was 
shown  to  have  been  caused  by  raising 
tlio  tracl4  of  the  railway  at  tlie  point 
wiiere  it  was  crossed  by  the  public  road. 
It  was  competent  and  material  evidence  on 
behalf  of  the  defendant  to  show  that  at  the 
time  said  road  was  obstructed  the  said  rail- 
road at  that  point  was  in  the  |)ossession  of 
and  was  run  by  another  railroad  company. 
State  V.  Chesapeake  &*  O.  R.  Co.,  19  Am.  &* 
Eng.  R.  Cas.  429,  24  IV,  Va.  809. 

Two  indictments  were  found  at  the  same 
time  against  appellant  for  a  nuisance  al- 
leged to  have  been  committed  by  olistruct- 
inqr  a  public  road  with  its  cars,  The  time 
lit  v/hich  the  offense  was  charged  to  have 


been  committed  was  the  same  in  both  in- 
dictments. Appellant,  having  been  acquitted 
under  one  indictment,  pleaded  acquittal 
upon  the  trial  of  the  other.  Held,  that  as 
the  state  has  the  right  in  such  a  case  to 
show  that  the  defendant  had  committed  the 
offense  charged  at  any  time  within  a  year 
prior  to  the  indictment,  a  conviction  or  an 
acquittal  under  one  indictment  does  not 
ipso  facto  bar  another  indictment  found  at 
the  sauie  time  for  the  same  character  of 
offense.  The  first  trial  is  a  bar  to  the 
further  prosecution  for  only  such  offenses 
as  were  proved  or  attempted  to  be  proved  ; 
and  whether  the  same  acts  were  proved  or 
attempted  to  be  proved  upon  the  first  trial 
is  a  question  of  fact.  Therefore,  as  the 
defendant  in  this  case  offered  testimony 
tending  to  show  that  upon  the  first  trial  the 
commonwealth  in  the  examination  of  its 
witnesses  embraced  the  entire  year,  the 
issue  thus  presented  should  have  been  sub- 
mitted to  the  jury,  lis  this  testimony,  if  true, 
showed  the  attempt  to  prove  the  obstruc- 
tion at  the  time  named  by  the  witnesses  in 
this  case.  Chesapeake  &~>  O.  R.  Co.  v.  Cont- 
monwealth,  88  A>.  368,  1 1  S.   W.  Rep.  87. 

(10)  Instructions  to  the  iury.  —  It  is  a 
proper  instruction  to  be  given  to  a  jury  on 
an  indictment  against  a  railroad  company 
for  obstructing  a  highway  with  their  cars 
while  discharging  and  receiving  freight  and 
passengers,  that  the  right  of  the  public  in 
the  iiigiiway  for  the  purpose  of  travel  is 
paramount  to  the  right  and  convenience  of 
the  company  for  any  other  purpose  than 
that  of  transit.  State  v.  Morris  &^  C.  R. 
Co.,  25  .v./.  /..  437. 

On  the  trial  of  an  indictment  against  a 
railway  company  for  unlawful  interference 
with  highways  in  diverting  a  road  to  a 
greater  angle  than  that  which  it  originally 
had,  in  order  to  carry  such  road  under  its 
track,  it  is  proper  for  the  judge  tf)  charge 
that  if  the  public  sustained  inconvenience 
by  the  alteration  the  jurv  should  tind  for  the 
croWn  ;  but  that  if  the  work  was  done  in  a 
mode  in  which  an  expert  engineer  would 
do  it,  having  rcasonr.hle  regard  to  the  in- 
terests both  of  the  (  jinpany  and  the  public, 
the  company  had  a  right  to  make  such 
diversion.     Rfg.  v.  Sharpe,  3  Railw.   Cas, 

33- 

On  the  trial  of  an  intlictticnt  against  the 
Chesapeake  Si  Ohio  R.  Co,  for  obstructing 
a  public  road  in  a  certain  county  it  became 
and  was  material  to  ascertain  whether  there 
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was  any  other  than  the  defendants'  railroad 
with  ill  the  said  county;  it  was  error  in  the 
circuit  court  to  state  in  the  presence  of  the 
jury  that  all  the  witnesses  proved  that  there 
was  but  one  railroad  in  the  said  county  and 
that  was  the  railroad  of  the  defendants. 
State  V.  Chesapeake  <S^  O.  A'.  Co..  19  Am.  &• 
Eng,  R.  Cas.  429,  24  IV.  Va.  809. 

(i  i)  The  proper  judgment. — Where  a  rail- 
road company  is  indicted  for  wilfully  ob- 
structing a  highway,  and  tlie  obstruction  is 
one  whose  illegality  is  attributable  to  the 
manner  in  whicli  the  railroad  has  been  con- 
structed upon  the  highway,  and,  upon  con- 
viction, the  judgment  is  so  framed  as  to 
require  an  absolute  removal  of  the  con- 
stituent elements  of  the  roadbed  from  the 
highway,  and  not  to  permit  the  railroad 
company  to  abate  the  nuisance  or  "  remove 
the  obstruction "  by  grading  the  highway 
to  the  surface  of  the  railroad  track,  or  by 
carrying  the  highway  under  or  over  the 
railroad,  or  by  changing  the  line  of  the 
highway,  or  by  carrying  the  railroad  along 
and  upon  the  highway  on  the  surface  of  the 
latter,  or  in  such  other  manner  as  not  to 
obstruct  it  or  to  prevent  its  use  by  the  pub- 
lic, according  as  one  or  the  other  of  these 
courses  may,  under  the  circumstances  of 
the  case,  be  proper,  it  is  erroneous  and 
should  be  set  aside  and  the  cause  remanded 
for  a  reformation  of  the  judgment.  Palatka 
&■>  I.  R.  R.  Co.  V.  State,  32  Am.  &*  Eng.  R. 
Cas.  191,  22,Fla,  546,  ii  Am.  St.  Rep.  395,  3 
So.  Rep.  1 58. 

33.  Obstructing  iiavi{|r>itioii.— In- 
dictment is  the  proper  remedy  to  abate  the 
public  nuisance  created  by  the  obstruction 
of  a  navigable  stream  by  a  railroad  bridge. 
South  Carolina  R,  Co.  v.  Moore,  28  Ga.  398. 

Where  the  charter  of  a  railroad  corpora- 
tion autliorizes  the  erection  of  a  bridge 
across  navigable  rivers,  "  provided  said 
briiige  shall  be  so  constructed  as  not  to 
prevent  the  navigating  said  waters,"  an 
indictment  against  the  corporation  for 
erecting  a  bridge  across  a  navigable  river 
named,  which  does  not  directly  allege  that 
the  bridge  prevents  the  navigating  the 
waters  of  the  river,  is  not  good.  State  v. 
Port/ami  &^  K.  R.  Co.,  57  A/e.  402.— Quot- 
ing Mississippi  &  M.  R.  Co.  v.  Ward,  2 
Rlack  (U.  S.)  404. 

An  indictment  drawn  under  Rev,  St.  ch. 
17.  ?  I,  alleging  that  the  corporation  did 
"unlawfully  and  injuriously  obstruct  and 
iljipede,  without  legal  authority,  the  passage 


of  said  navigable  river  *  *  *  by  erecting  a 
bridge  over  said  river,  which  bridge  is  so 
constructed  as  to  prevent  the  navigating 
said  river,  *  *  *  by  nicans  whereof  the 
passage  of  said  river  and  common  highway 
hath  been  obstructed  and  impeded,"  etc.,  is 
not  sufficient.  State  v.  Portland  &>  K.  R. 
Co.,  57  Me.  402. 

Where  the  direct  injury  alleged  is  to  the 
navigation  of  a  stream  to  which  plaintiff  is 
entitled  only  in  common  with  the  whole 
public,  the  remedy  is  by  indictment  and  not 
by  a  civil  action ;  and  this  rule  is  not 
changed  by  the  fact  that  plaint'.ff  maintains 
a  wharf  and  is  the  only  person  navigating 
the  stream  above  the  obstruction.  Black- 
well  \.  Old  Colony  R.  Co.,  122  Mass.  i. 

Where  the  defendants  were  indicted  for 
obstructing  a  navigable  river  by  the  erection 
of  a  wharf,  and  there  was  no  evidence  that 
the  part  covered  by  tlie  wharf  had  ever 
been  navigated  by  vessels  of  any  size,  but  it 
was  shown  only  that  the  prosecutor  vvras 
prevented  by  it  from  landing  there  with  his 
skiff,  and  the  wharf  was  proved  not  to  in- 
terfere with  the  navigation— //f A/,  that  tl:e 
jury  were  rightly  directed  that  on  this  evi- 
dence the  only  verdict  which  could  be  ren- 
dered was  not  guilty.  Queen  v.  Port  Perry 
<S-  P.  W.  R.  Co.,  38  U.  C.  Q.  B.  431. 

34.  Obstriietiiij;  private  way.s. — 
A  provision  of  Mass.  Pub.  St.  ch.  112,  § 
169,  making  a  railroad  company  criminally 
liable  for  occupying  any  "  highway,  town- 
way,  or  street"  with  its  cars  for  more  than 
five  minutes,  does  not  include  a  })rivaie 
way.  Commonwealth  v.  Boston,  B.  &'  G.  R. 
Co.,  135  Mass.  550. 

A  count  at  common  law  for  obstructing  a 
private  way  may  be  joined  with  a  count 
under  a  stiitute  which  forbids  an  action 
against  a  railroad  corporation,  until  after 
si.xty  days'  notice  has  been  given  of  the  ob- 
struction. Lamphier  v.  Worcester  &^  N,  R. 
Co..  33  A^  //.  495- 

35.  <)bstruc'tiii{f  rallwa.v  traelis. — 
(I)  Alabama.— 'Y\\c  Code  of  1876,  §  4239,  de- 
claring that  "  any  person  who  wantonly  or 
maliciously  injures  any  railroad  in  this 
state,  which  is  in  use  for  the  transportation 
of  passengers  or  merchandise,  or  places  any 
obstruction  or  impediment  thereon, or  salts 
stock  thereon,  must,  on  conviction,  be  fined 
not  less  than  one  hundred  nor  more  than 
one  tliour.and  dollars,  and,  at  the  discretion 
of  the  court,  may  also  be  iinprisoncd  in  the 
county  jail,  or  sentenced  to  hard  labor  for 
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not  more  than  six  months,  or  may  be  im- 
prisoned in  the  penitentiary  for  not  more 
tlian  ten  years,"  does  not  create  or  declare 
an  offense  of  different,  distinct  deforces,  but 
three  several  offenses,  all  of  the  same 
nature,  of  the  same  grade,  and  subject  to 
like  punishment.     Clifton  v.  State,  73  Ala. 

473- 

Wiiere  a  party  is  indicted  for  placing  an 
obstruction  upon  a  railroad  tracl<,  and  the 
criminal  act  and  the  defendant's  connection 
with  it  are  clearly  proved,  tlie  absence  of  a 
motive  or  a  special  intent  to  injure  is  im- 
material, as  the  law  infers  an  mtent  from 
tiie  quality  of  the  act.  Clifton  v.  State,  73 
Ala.  473. 

On  a  prosecution  for  placing  an  obstruc- 
tion on  a  railroad  track  (Code,  §  4100),  the 
evidence  showing  that  the  defendant  was 
seen,  at  twelve  o'clock  at  night,  walking 
down  the  track  with  a  crowbar  on  his 
slioulder,  and  that  a  broken  crowbar  was 
found  at  the  place  the  next  morning,  it  is 
permissible  for  the  prosecution  to  adduce 
evidence  identifying  it  as  one  which  had 
been  kept  and  used  at  the  depot  for  some 
time,  and  which  had  been  missing  from 
that  place  since  the  evening  of  the  preced- 
ing day;  and  a  witness  who  had  often  seen 
or  used  it  may  express  his  opinion  or  belief 
as  to  its  identity  in  such  terms  as  will  indi- 
cate whether  his  statement  is  made  con- 
fidently or  doubtingly,  as,  "  I  am  satisfied  it 
is  tile  same  crowbar,"  or  "  I  would  say  it  is 
tlie  same,  but  do  not  know  that  it  is  ;"  and 
if  he  hesitates  to  express  his  opinion,  the 
court  may  instruct  him  "that  lie  could  de- 
termine whether  it  was  the  same  on  the 
same  principle  that  he  determined  whether 
his  hat  or  knife  was  his  own."  Mitchell 
v.  State,  94  Ala.  68,  10  So.  Rep.  518. 

A  railroad  shovel  found  under  the  de- 
fendant's house  after  his  arrest  being 
identified  as  one  which  had  been  hidrlen, 
tiiri.'e  or  four  months  before  the  obstruction 
of  tile  railroad  track,  in  tiie  grass  near  that 
spot,  and  which  could  not  be  found  tliere 
on  the  day  after  the  track  was  oI)structcd, 
the  court  may  permit  it  to  lie  jiroduced  and 
exiiibited  to  the  jury.  Mitchell  v.  State,  94 
Ala.6S,  to  So.  Kefi.  518. 

(2)  California. — The  provisions  of  Penal 
Code,  §  587,  providing  for  the  punishment 
of  persons  obstructing  a  railroad  track,  and 
of  §  664,  providing  for  tlie  punisiiment  of 
persons  attempting  to  obstruct  sucii  tracks, 
apply  to  a  street-car  track  where  the  cars  are 


propelled  by  a  cable.    People  v.  Stitcs,  75 
Cal.  570,  17  Pac.  Rep.  693. 

(3)  Indiana.— The  Act  of  June  10, 1852,  § 
29,  prescribing  tlie  penalty  for  wilfully  and 
maliciously  placing  any  obstruction  upon  a 
railroad  track,  and  for  changing  any  switcli, 
is  not  repealed  by  the  Act  of  June  14,  1852,  § 
66,  providing  for  the  punishment  of  persons 
wlio  shall  obstruct  any  put)lic  highway,  rail- 
road, tow-path,  canal,  turnpike,  plank,  or 
coal  road,  or  injure  any  bridge,  toll-gate, 
etc.  The  latter  act  is  not  repugnant  to  the 
former,  neithei  does  it  cover  all  01  its  pro- 
visions. Therefore  an  indictment  will  lie 
under  the  former  act.  Coghill  v.  State,  37 
Ind.  III. 

Under  an  indictment  for  maliciously 
placing  pieces  of  timber  upon  a  railroad 
track,  it  is  not  necessary  that  the  proof 
should  correspond  with  the  allegation  as  to 
the  number  of  pieces  placed  upon  the  track. 
One  piece  calculated  to  obstruct  passing 
trains  is  sulhcient  to  constitute  the  offense. 
Allison  V.  State,  42  Ind.  354. 

On  trial  of  an  indictment  for  placing  ob- 
structions on  a  railway  track, an  instruction 
that,  "  if  the  proof  shows  conclusively  that 
the  defendant  placed  the  timbers  upon  the 
track  of  the  railroad  in  question,  in  sucli  a 
manner  as  to  obstruct  the  passage  of  trains 
of  cars  over  said  road,  the  presumption  is 
that  the  act  was  wilfully  and  maliciously 
done,"  it  was  held,  was  erroneous.  Allison 
V.  State,  42  /;/(/.  354. 

An  indictment  for  obstructing  a  railroad 
track  under  Ind.  Rev.  St.  1881,  §  i960,  if  it 
follow  the  language  of  the  statute,  need  not 
allege  that  the  obstruction  was  such  as 
would  endanger  the  passage  of  trains,  or 
throw  the  engine  or  cars  from  the  track. 
Riley  v.  State,  95  Ind.  446. 

(4)  Iowa. — Under  section  3979of  the  code 
it  is  not  necessary  to  allege  in  tlic  indict- 
ment or  prove  upon  tlie  trial  that  the  ob- 
struction wilfully  or  nnliciously  i)laced 
upon  the  track  of  a  railway  actually  did 
obstruct  or  liinder  its  trains.  State  v. 
Clemens.  38  lo^ua  257. 

(5)  Massachusetts. — In  an  indictment  for 
wilfully  obstructing  the  engine  passing 
upon  a  railroad  alleged  to  be  built  by  the 
Hoston  and  Worcester  railroad  company,  it 
is  a  fatal  variance  if  the  true  name  is  the 
Hoston  and  Worcester  railroad  corporation. 
Coniinomuealth  v.  Pope,  12  Ciish.  (Mass.)  272. 

Tlie  driver  of  a  heavily  loaded  wagon  on 
a  highway,  having  one  wheel  in  the  track  of 
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a  horse  railroad  established  by  authority  of 
tlic  lej^islature,  and  moving  at  the  usual 
rate  of  speed  of  such  wagons,  but  at  a 
slower  rate  tlian  horse-railroad  cars  usually 
move,  is  bound  to  turn  oil  from  the  track 
at  the  request  of  the  conductor  of  a  car 
owned  by  the  proprietors  of  the  railroad  if 
there  is  room  to  do  so,  although  ii  is  usual 
and  much  easier  to  drive  such  wagons  with 
one  wheel  upon  the  railroad  track.  And  if, 
i)y  not  so  turning  off  for  several  hundred 
feet,  he  obstructs  the  passage  of  the  car  at 
its  usual  rate  of  speed,  lie  is  liable  to  indict- 
ment under  a  statute  prohibiting  the  wilful 
and  malicious  obstruction  of  the  railroad, 
even  if  he  did  not  enter  upon  the  track  with 
the  intention  of  obstructing  the  cars,  and 
continued  thereon  without  intending  to 
obstruct  them,  and  merely  for  his  own  con- 
venience. Commonwealth  v.  Temple,  14 
Gray  {Mass.)  69. 

In  an  indictment  for  wilfully  and  mali- 
ciously obstructing  a  horse-railroad  com- 
pany in  the  use  of  its  road,  the  actual  en- 
joyment and  use  of  the  franchise  by  the 
company  is  sufficient  to  authorize  the  jury 
to  find,  in  the  absence  of  any  proof  to  the 
contrary,  that  its  location  was  lawful ;  and 
it  is  not  necessary  to  prove  that  the  defend- 
ant was  requested  to  remove  from  the 
track,  and  refused  to  do  so,  if  the  jury  are 
satisfied,  from  other  evidence,  that  his  ob- 
structing the  cars  was  wilful  and  malicious. 
Commomvcalth  v.  Hicks,  7  Allen  (Mass.)  573. 

Ill  an  indictment  for  wilfully  and  mali- 
ciously obstructing  a  street  railway,  the  in- 
tention of  the  defendant  is  sufficiently  al- 
leged by  charging,  in  the  words  of  the 
statute,  that  his  acts  were  "wilfully  and 
maliciously  "  done.  Common^vealth  v.  Hicks, 
7  Alien  (Mass)  573. 

A  passenger  wlio  pulls  a  rope  attached  to 
a  bell  on  tlie  engine  and  causes  the  train  to 
stop  is  not  liable  to  indictment  under  Gen. 
St.  §§  63,  107,  for  obstructing  a  train  and 
endangering  the  safety  of  passengers,  re- 
gardless of  what  his  motive  may  have  been, 
though  tlie  safety  of  passengers  may  have 
been  endangered  by  stopping  the  train. 
Commonwealth  v.  Killian,  109  Mass.  345. 

(6)  Minnesota. — If  one  wilfully  places  on 
a  railroad  track  used  by  and  on  which  en- 
gines and  carriages  conveying  persons  are 
likely  to  pass,  any  obstruction  likely  to  pro- 
duce disaster  to  such  engines  or  carriages, 
and  to  endanger  the  safety  of  the  persons 
conveyed  thereon,  he  is  guilty  of  the  of- 


fense described  in  section  63,  ch.  94,  Gen. 
St.  1878,  though  no  engine  or  carriage  be 
actually  stopped  or  impeded  by  such  ob- 
struction. State  v.  Kilty,  9  Am.  &•  Eng.  R. 
Cas.  153,  28  Minn.  421,  10  N.  IV.  Rep.  t^^^. 

(7)  Mississippi. — So  much  of  the  charter 
of  the  Mississippi  Central  R.  Co.  as  makes 
provision  for  the  punishment  of  persons 
placing  obstructions  on  the  track  of  the 
road  is  a  public  law  of  the  state;  and  being 
in  relation  to  a  subject  which  is  made  a 
matter  of  special  provision  by  arts.  163  and 
164,  p.  600  of  the  Rev.  Code,  is  superseded 
and  repealed.  (Arts.  2  and  3,  Rev.  Code, 
43.)     McCarty  v.  State,  yj  Miss.  41 1. 

An  indictment  which  charges  that  the 
accused  "wilfully  and  maliciously  did  place 
an  obstruction  on  "  a  certain  named  "  rail- 
road, which  obstruction  was  of  such  a  na- 
ture as  to  endanger  the  lives  of  persons 
being  carried  on  said  road,"  is  sufficient 
under  art.  164,  p.  600  of  Rev.  Code.  Mc- 
Carty V.  State,  37  AHss.  411. 

(8)  Nebraska. — When  the  crime  of  mali- 
ciously placing  obstructions  upon  a  railroad 
track  is  fully  established  by  competent  tes- 
timony, the  free  and  voluntary  confession 
01  t!ie  defendant  may  be  proven  for  the 
purpose  of  connecting  him  with  the  of- 
fense.     Weinecke  v.  State,  34  Neb.  14,  51  A". 

W.  Rep.  307. 

(9)  A'mi  Hampshire. — Upon  an  indict- 
ment under  the  statute  for  maliciously 
placing  obstructions  upon  the  track  of  a 
railroad,  evidence  showing  that  the  prisoner 
placed  on  the  track  other  obstructions  than 
those  for  which  the  inrlictment  was  found 
is  competent,  provided  the  acts  are  so  con- 
nected that  they  may  be  regarded  as  being 
the  continuation  of  the  same  transaction. 
State  V.  Wentworth,  37  A'.  H.  196. 

In  an  indictment  for  placing  obstructions 
on  a  railway  track  it  is  not  necessary  to  al- 
lege the  legal  existence  or  organization  of 
the  corporation,  or  the  ownership  of  the 
road,  nor  to  prove  the  same,  unless  the 
averment  be  such  as  to  be  matter  of  essen- 
tial description.  State  v.  Wentworth,  37  N. 
H.  '96. 

Where  the  allegation  was  that  the  defend- 
ants "wilfully  and  maliciously  did  place  upon 
the  track  01  the  railroad  of  the  Boston  and 
Maine  railroad,  in  Somersworth,  two  iron 
rails,"  etc. — held,  that  the  averment  was  not 
one  of  property,  but  a  description  of  the 
railroad  where  the  obstructions  were  placed, 
and  that  parol  evidence  that  the  road  was 
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called  and  known  by  the  name  of  the  Bos- 
ton and  Maine  railroad  was  sufficient. 
State  V.  Weiitworth,  37  N.  H.  196. 

An   indictment  for    maliciously    placing 

obstructions  on  a  railroad  need    not  aver 

that  the  road  was  a  corporation,  or  carrier, 

or  a  way  or  road   used  for  travel.     State  v. 

Wentworth,  yj  N.  H.  196. 

In  an  indictment  upon  the  statute  for 
maliciously  placing  obstructions  upon  a 
railroad,  "  whereby  the  life  of  any  person 
may  be  endangered,"  it  is  not  necessary 
tliat  the  names  of  the  persons  riding  in  the 
cars,  whose  lives  are  endangered,  should  be 
set  forth.  And  where  the  indictment  de- 
scribed the  obstructions,  accompanied  by 
this  averment,  "  whereby  the  lives  of  sundry 
persons,  to  wit,  twenty  persons,  riding  in 
said  cars  upon  said  railroad,  were  greatly 
endangered  " — held,  that  the  averment  was 
sufficient.  State  v.  Wentworth,  37  A'.  H. 
196. 

An  indictment  charged  the  obstruction  of 
a  raihoiid  by  wilfully  and  maliciously  plac- 
ing thereon  two  sleepers  and  a  post.  Held, 
that  the  statutory  offense — Gen.  St.  ch. 
263,  §  16— was  well  charged.  State  v.  Beck- 
tnan,  57  A^  H.  174. 

The  evidence  tending  to  show  that  the 
placing  of  the  obstructions  was  one  con- 
tinuous act — held,  that  it  was  properly 
charged,  notwithstanding  the  obstructions 
were  at  considerable  distances  from  each 
other.     State  v.  Bcckinan,  57  A'^.  H.  174. 

It  was  not  necessary  to  allege  an  intent 
to  endanger  life,  the  gist  of  the  offense 
being  the  wilful  and  malicious  placing  of 
obstructions  whereby  life  might  be  endan- 
gered.    State  V.  Beckman,  57  A'^.  H.  174. 

It  being  found  by  the  jury  that  the  de- 
fendant wilfully  and  maliciously  placed 
obstructions  so  that  life  was  endangered — 
held,  that  it  was  no  defense  that  the  re- 
spondent in  fact  intended  other  mischief, 
and  did  not  intend  to  endanger  life.  State 
V.  Beckman,  57  A^.  H.  174. 

(lo)  Nexv  ForX'.— Under  the  Act  of  1877, 
ch.  261,  providing  that  any  person  who  shall 
wilfully  place  an  obstruction  upon  any  rail- 
road so  as  to  endanger  the  safety  of  any 
train  shall  be  liable  to  indictment,  the  party 
may  be  convicted  without  any  purpose  to 
wreck  a  train,  as  in  this  case,  where  defend- 
ant and  others  took  an  engine  from  a  yard 
without  permission,  none  of  them  being 
engineers,  and  ran  it  for  a  considerable  dis- 
tance each  way  on  the  track  so  as  to  endan- 


ger trains.    People  v.  Adams,  16  Hun  {N. 

y-)  549- 

(u)  Tennessee. — Placing  obstructions  on 
a  railroad  track,  whereby  a  hand-car  is 
thrown  from  the  track  and  an  employe  of 
the  railroad  killed,  is  not  a  violation  of  sec- 
tions 5387,  5388  of  the  (M.  &  V.  Tenn.) 
code.  The  statute  relates  alone  to  cars 
and  trains  propelled  by  steam  and  drawn 
by  locomotives.    Ham's  v.   State,   14  Lea 

(Tenn.)4Ss- 

Where  defendant  placed  obstructions  on 
a  railroad  track  for  the  purpose  of  getting  a 
job  or  reward  for  notifying  the  railroad  of 
the  obstructions,  and  signaled  the  train  and 
had  it  stopped  before  it  struck  the  obstruc- 
tion— held,  he  was  guilty,  under  the  statute 
(New  Code,  §  5387),  of  wilfully  and  mali- 
ciously placing  obstructions  on  the  railroad 
track.  Crawford  v.  State,  15  Lea  (Tenn.) 
343,  54  Am.  Rep.  423. 

(12)  Texas.  —  To  warrant  a  conviction 
under  art.  678,  Rev.  Pen.  Code,  for  placing 
an  obstruction  on  a  railroad  track,  the  evi- 
dence must  show  that  the  obstruction  was 
such  as  might  have  endangered  human  life 
— which  is  the  gist  of  the  offense.  This  is 
not  proved  by  evidence  that  the  defendant 
placed  across  a  railroad  track  a  piece  of 
iron  bar  which  the  witness  was  unable  to 
remove  with  his  foot,  but  did  remove  with 
his  hands.  Bullion  v.  State,  7  Tex.  App. 
462. 

The  state  proved  the  obstruction  to  have 
been  a  piece  of  railroad  iron,  six  or  eight 
feet  in  length,  put  across  the  track,  and  that 
it  was  removed  before  any  train  passed. 
To  show  that  human  life  might  have  been 
endangered  thereby,  the  state  could  and 
should  have  proved  whether  it  was  on  a 
level  or  an  embankment,  the  main  track  or 
a  switch,  and  the  usual  speed  of  trains 
thereat.     Bullion  v.  State,  7  Tex.  App.  462. 

An  indictment  which  charges  that  the 
defendant  wilfully  placed  an  obstruction 
upon  a  railroad  track,  "  whereby  the  lives 
of  persons  were  endangered,"  being  sub- 
stantially in  the  language  of  the  statute  de- 
fining the  offense,  is  sufficient,  although  it 
does  not  specify  the  persons  whose  lives 
were  endangered.  Barton  v.  State,  43  Am. 
&•  Eng.  K.  Cas.  333,  28  Tex.  App.  483,  13  .iT. 
W.  Rep.  7S3. 

On  the  trial  of  an  indictment  for  ob- 
structing a  railroad  track,  testimony  that 
another  obstruction,  in  addition  to  the  one 
charged  in  the  inoictment,  was  placed  on 
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the  track  on  the  same  night,  and  very  soon 
after  the  first  one,  at  a  point  some  three 
quartur.s  ot  a  mile  distant  from  tlic  first  ob- 
strucuun,  and  tliat  tlie  defendant  assisted  in 
placing  both  obstructions  upon  the  track,  is 
admissible  fur  the  purpose  of  showing  the 
motive  or  intent  with  which  the  first  obstruc- 
tion was  made,  and  als(j  for  the  purpose 
ofdeveloping  the  res  gestcc  of  the  first 
otiense.  Barton  v.  State,  43  Am.  &•  Eug. 
R.  Cas.  333,  28  Tex.  ylpp.^^Z,  13  ^-  «'•  -^vV/. 

783. 

(13)  England. — An  acquittal  upon  an  in- 
dictment charging  a  person  with  a  felony  in 
obsiructing  a  railway  is  no  bar  to  a  subse- 
quent indictment  upon  the  same  facts  for  a 
misdemeanor,  under  the  provisions  of  the 
statute.     Reg.  v.  Gilinore,  15  Cox  C.  C.  85, 

In  order  to  render  a  person  liable  to  '.he 
statutory  penalty  for  obstructing  the  free 
passage  of  a  railway,  he  must  have  intended 
to  have  committed  the  obstruction  com- 
plained of.  If  a  person's  wagon  acciden- 
tally becomes  caught  on  a  crossing,  whereby 
a  collision  occurs,  the  owner  is  not  liable  to 
the  penalty,  although  he  may  have  been 
guilty  of  carelessness.  Batting  v.  Bristol 
&>  E.  R.  Co.,<)  IV.  R.  271,  3  Z.  T.  665. 

One  who  directs  workmen  to  go  on  with 
their  work  in  constructing  a  wall  between 
his  premises  and  the  railway,  in  the  course 
of  which  work  stones  and  rubbish  are 
placed  on  the  road,  obstructing  the  free 
passage  of  the  same,  is  liable  to  conviction. 
Roberts  v.  Preston,  9  C.  B.  N.  S.  208. 

(14)  Canada. — Where  it  ap[)eared  that  a 
police  constable  gave  the  usual  cautiim  to 
the  prisoner,  who  was  arrested  on  a  charge 
of  obstructing  a  railway  train  by  placing 
blocks  upon  the  line,  but  afterwards  said  to 
him,  "The  truth  will  go  better  than  a  lie; 
if  any  one  prompted  you  to  it  you  had  bet- 
ter tell  about  it,"  whereupon  the  prisoner 
said  that  he  did  the  act  charged  against 
\\\m—held,  that  the  admission  was  not  re- 
ceivable in  evidence,  and  a  conviction 
grounded  there(m  was  improper.  Reg.  v. 
Romp,  17  Ont.  567. 

.*J0.  Ob.striictiii;;  streets  in  cities. — 
(I)  General  rules. — On  the  trial  of  an  indict- 
ment against  several  railways  for  obstruct- 
ing public  streets,  where  the  only  evidence 
produced  against  them  is  a  map  on  which 
solid  lines  are  marked  streets,  the  dedica- 
tion for  the  purpose  of  a  highway  is  not  es- 
tablished beyond  a  reasonable  doubt,  which 
is  required  in  criminal  cases.    State  v.  Du- 


buque &•  S.  C.  R.  Co.,  {Iowa)  55  N.  W.  Rep. 
727. 

The  remedy  against  an  engineer  or  agent 
of  a  raihoad  for  obstructing  the  crossings 
of  a  public  street  or  road  with  their  loco- 
motives and  cars  is  exclusively  under  the 
act  of  March  20, 1S45  ;  he  is  not  liable  to  in- 
dictment at  common  law.  Commonwealtk 
V.  Capp,  48  Pa.  St.  53. 

The  mere  fact  that  a  fence,  erected  by  a 
railroad  along  the  line  of  its  right  of  way, 
is  shown  to  inclose  some  ground  within  the 
lines  of  a  plotted  street  that  was  once  oc- 
cupied by  a  pavement,  the  street  having 
been  opened  and  paved  by  the  city  up  to 
the  company's  tracks,  is  not  sulhcicnt  to 
sustain  an  indictment  for  obstructing  the 
street,  when  no  authority  for  paving  across 
tlie  company's  line  is  shown.  Common- 
wealth  v.  Philadelphia  &^  R.  R.  Co.,  135  Pa. 
St.  256,  19  All.  Rep.  1051. 

A  contract  affixed  to  a  grant  of  a  right  of 
way  to  a  chartered  street-railroad  company 
tlirough  the  streets  of  a  city,  which  at- 
tempts to  bind  the  company  to  certain  stip- 
ulations as  to  mode  and  manner  of  con- 
structing tracks,  etc.,  etc.,  and  whicii  the 
company  refuses  to  sign,  cannot  operate  to 
prevent  the  company  from  laying  its  tracks, 
and  it  will  not  be  liable  to  indictment  for 
obstructing  the  streets  as  long  as  it  keeps 
within  reasonable  bounds.  Frayser  v.  State, 
16  Lea  (Tenn.)  671. 

(2)  Illustrations. — In  a  prosecution  for 
obstructing  a  street,  the  court  instructed 
the  jury  that  it  was  not  necessary  that  they 
should  find  that  the  defendant  or  its  em- 
ployes acted  maliciously,  in  order  to  find 
defendant  guilty,  but  that  it  was  sufficient 
if  the  street  was  "  wilfully  "  obstructed  ; 
and  that  to  act  wilfully  means  to  act  "  in- 
tentionally or  knowingly."  Held,  not  ob- 
jectionable when  considered  in  connection 
with  another  portion  of  the  charge,  which 
expressly  directed  that  to  justify  a  convic- 
tion they  must  find  that  the  obstruction 
complained  of  was  "unreasonable."  State 
V.  Chicago,  M.  <S^  St.  P.  R.  Co.,  "jj  Iowa 
442,  4  L.  R.  A.  298,  42  A^.  W.  Rep.  365. 

The  G.  T.  R.  Co.  was  indicted  for  nui- 
sance, in  obstructing  a  street  in  the  town  of 
Guelph,  by  occupying  it  with  their  road.  It 
appeared  that  the  municipality  had  passed 
a  by-law  allowing  them  to  occupy  the  street 
with  their  railway,  and  ordering  that  for 
that  purpose  a  portion  of  it  should  be  closed 
altogether  as  a  highway.    Held,  that  such  a 
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by  law  was  not  within  the  12  Vict.  c.  81, 
J  iy2,  and  therefore  that  the  notice  there 
directed  to  be  given  was  not  required.  The 
consent  of  the  municipality  might  have 
been  givea,  under  14  &  15  Vict.  c.  51,  §  12, 
Ly  resolution  as  well  as  by  by-law.  A't^;. 
V.  Grand  Triinlc  R.  Co.,  15  U.  C.  Q.  B.  121. 
— yuuTEU  IN  Pembroke  Tp.  v,  Canada  C. 
R.  Co.,  3  Ont.  503. 

Defendant's  act  of  incorporation  re- 
quired thai  "  the  rails  of  their  railway  shall 
be  laid  flush  with  the  streets  and  highways, 
and  the  railway  track  shall  conform  to  the 
yradcs  of  the  same  so  as  to  oiler  the  leasL 
pusaiijle  impediment  to  the  ordinary  tralfic 
of  the  said  streets  and  highways."  Held,  that 
an  omission  to  lay  the  rails  flush  with  the 
street  would  be  indictable,  without  showing 
that  any  unnecessary  impediment  was  of- 
tered  to  the  traflic.  Reg.  v.  Toronto  St.  R. 
Co.,  24  U.  C.  Q.  B.  454- 

37.  Ob.striietiiiiyr  the  mails.  —  Boys 
twelve  years  old,  wiio,  at  the  time  of  a 
strike,  obstruct  the  running  of  electric  cars 
that  have  a  contract  for  carrying  the  United 
Slates  mails,  are  liable  to  indictment  for 
obstructing  the  mails,  under  the  United 
States  Revised  Statutes.  United  States  v. 
Thomas,  55  Fed.  Rep.  380. 

Arresting  a  mail  carrier  on  an  indictment 
for  murder  is  not  obstructing  the  mails. 
United  States  v.  Kirby,  7  Wat  {U.S.)  482. 
— Reviewed  in  United  States  z/.  Kane,  9 
Sawy.  (U.  S.)  614. 

The  defendant  and  others,  discharged 
railway  laborers,  to  the  number  of  one  hun- 
dred and  fifty,  assembled  at  Pendleton, 
Oreg.,  and  by  threats  of  violence  pre- 
vented the  daily  train  of  the  Oregon  R. 
and  N.  Co.,  including  the  mail-car  with  the 
United  States  mail  therein,  from  proceeding 
to  Portland,  because  the  conductor  would 
not  permit  them  to  ride  thereon  to  Port- 
land freeof  charge,  on  the  ground  that  they 
had  no  money,  and  the  company  having 
"  passed  them  up  "  ought  to  "  pass  them 
do  vn ; "  and  for  flie  same  reason  and  by 
the  same  means  prevented  the  conductor 
from  detaching  said  mail-car  from  said  mail- 
train  and  sending  it  to  Portland  with  the 
United  States  mail  therein.  Held,  that 
whether  the  company  was  under  any  legal 
obligation  to  carry  the  defendant  to  Port- 
l.ind  free  of  charge  or  not,  he  had  no  right 
to  prevent  the  conductor  from  sending  the 
mail-car  on  to  Portland,  as  he  did;  and 
that  the  conduct  of  the  defendant  and  his 


associates  being  unlawful,  and  necessarily 
causing  the  passage  of  the  mail  to  be  ob- 
structed, the  law  imputes  to  him  an  inten- 
tion, whatever  the  primary  purpose  of  his 
conduct  was,  to  cause  such  obstruction,  and 
therefore  he  is  guilty  of  obstructing  and  re 
tarding  the  passage  of  the  mail,  contrary  to 
scrtion  3995  of  tlie  Revised  Statutes.  United 
States  ,  Katie,  9  Saivy.  (U.  .S.)  614.— Re- 
viEWi.Ni.  United  States  v.  Kirby,  7  Wall. 
(U.  S.J  482. 

'in.  Ovcrwork'njj  oiiiploycs.— The 
j-ovisions  uf  tli-:  act  of  1892  (??  2  and  3, 
cli,  711.  N.  t.  Laws  of  1892)  providing 
"for  a  l.iiiit  of  hours  of  service  on  rail- 
roads," wliicli  declares  what  shall  constitute 
a  day's  labor  in  certain  employments  upon 
railroad;,  and  provides  for  payment  to  rail- 
road employes  for  fractional  parts  of  the 
statutory  day,  are  not  penal  in  tlieir  scope, 
but  are  applicable  to  an  adjustment  of  the 
contractual  relations  of  the  parties,  when 
the  contract  for  hire  of  such  an  employe 
omits  to  prescribe  the  duration  of  a  day's 
service.  People  v.  J'/iy/e,  53  Am.  (S~»  Fug. 
R.  Cas.  30,  136  iV.  J'.  554,  32  A'.  E.  Rep.  978, 
49  N.  Y.  S.  Ji.  680;  reversing  20  A.  Y. 
Sifpp.  461. 

The  clause  of  said  act  (§  4)  declaring  a 
violation  of  its  provisions  to  be  a  niisde- 
mean(jr,  applies  only  to  the  prohibition  (§  i) 
against  permitting  or  requiring  the  em- 
ployes charged  with  responsibility  for  the 
movement  of  trains,  who  have  worked  con- 
tinuously for  twenty-four  hours,  from  going 
on  duty  again  until  after  eight  hours'  rest. 
People  V.  Phyfe,  53  Am.  (S-»  Eng.  R.  Cas.  30, 
136  X.  Y.  554,  32  A'.  E.  Rep.  978,  49  A^.  Y. 
S.  R.  680;  reversing  20  A'.  Y.  Siipp.  461. 

An  indictment  against  the  superintendent 
of  a  railroad,  charging  him  with  employing 
the  com;)luinant  as  a  trainman  at  a  fixed 
price  per  day,  requiring  him  to  work  as  and 
for  his  day's  work  fourteen  and  a  half  hours 
continuously,  refusing  to  pay  him  for  the 
extra  time  over  the  ten  hours  fixed  by  the 
act  as  a  day's  work,  and  discharging  him  on 
his  refusal  to  accept  the  price  per  day 
agreed  upon  in  full  for  his  labor,  does  not 
ciiarge  an  offense  under  tho  act.  People  v. 
Phyfe,  53  Am.  <S-  Eng.  R.  Cas.  Tp.  136  A'. 
y'  554.  32  A'.  E.  Rep.  978,  49  A'.  Y.  S.  R. 
680;  reversing  20  A'^,   Y.  Stipp.  461. 

3{>.  Kot'iisal  to  work  on  lii^'liway.— 
A  citizen  of  Birmingham,  having  been  ar- 
rested, under  an  ordinance  of  said  city,  for 
a  failure  to  v)erform  certain   work   on  the 
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streets,  claimed  that  he  was  an  employ^  of 
the  A.  G.  S.  R.  Co.  and,  as  such,  was  exempt 
from  work  on  the  streets,  under  an  act  of 
the  legislature  incorporating  the  N.  E.  & 
S.  W.  Ala.  R.  Co.  (of  which  the  A.  G  S.  R. 
Co.  was  claimed  to  be  the  successor),  ex- 
empting the  employes  of  said  company 
from  jury,  military,  and  road  duty  ;  but  the 
proof  only  showed  that  he  was  in  the  em- 
ployment of  the  company  at  the  time  of  his 
arrest.  He/i/,  that  "  if  there  be  any  force  in 
the  defendant's  claim  of  exemption,"  to  en- 
title him  to  its  benefits,  it  was  necessary 
tii.'it  he  should  hrive  been  in  the  company's 
employment  at  the  time  he  was  required  to 
perff)rm  the  work  on  the  streets,  and  that 
proof  merely  that  he  was  in  the  company's 
employment  when  arrested  was  insuthcient. 
///■//  V.  Birmingham,  73  Ala.  74. 

The  legislature  of  Alabama,  in  iiicoipo- 
rating  a  railroad  company,  conferred  upon  it 
"  all  the  riglits,  powers,  and  privileges " 
granted  by  the  legislature  of  Tennessee, 
where  the  company  was  originally  incorpo- 
rated. The  Tennessee  act  exempted  the 
employes  of  the  company  from  road  duty, 
but  this  provision  was  held  to  be  unconsti- 
tutional by  the  supreme  court  of  Tennessee. 
Held:  (I)  that  the  employes  of  the  company 
were  not  exempt  from  road  duty  in  Ala- 
bama ;  (2)  that  the  fact  that,  by  a  formei 
decision,  the  Tennessee  court  had  upheld 
the  exemption  could  not  prevent  the  sub- 
sequent decision  declaring  it  unconstitu- 
tional. Johnson  v.  State,  ^^Ani.  &^Eng.  R. 
Cas.  37,  91  Ala.  70,  9  So.  Rep.  71. 

Laborers  employed  in  working  upon  the 
roadbed  of  a  railroad  company  which  was 
engaged  in  carrying  freight,  passengers,  and 
mail  were  summoned  to  work  upon  the 
public  highways,  but  failed  to  appear.  On 
being  prosecuted  for  such  failure  they  inter- 
posi.'d  their  daily  and  constant  employment 
at  that  time  as  a  justifiable  excuse,  which 
defense  was,  however,  overruled  by  the 
trial  justice  and  circuit  judge.  Held,  that, 
there  being  no  definition  of  what  was  a 
justifiable  excuse  in  such  cases,  this  court 
could  not  declare  the  ruling  below  to  be 
error  of  law.  State  v.  Hathcock,  18  Ant,  6-» 
En^i;.  K,  Cas:  127,  20  So.  Car.  419. 

40.  RvHiHtiii^:  arrest.— At  the  trial  of 
an  indictment  for  an  assault  upon  an  officer 
while  in  the  lawful  execution  of  the  duties 
of  his  office,  there  was  evidence  tending  to 
show  that  the  defendant,  while  in  an  intoxi- 
cated condition,  entered  a  passenger  car  of 


a  railroad  corporation  standing  upon  a 
track  at  a  station  ;  that  while  in  the  car  he 
engaged  in  a  scuffle  with  another  person  in 
a  similar  condition  ;  that  he  was  requested 
by  the  conductor  in  charge  of  the  car  to  leave 
the  car,  and,  upon  his  refusal  10  comply, 
was  ejected  by  the  conductor  and  a  brake- 
man,  but  immediately  entered  the  car  again 
and  refused  to  leave  at  the  request  of  the 
conductor;  that  thereupon  an  officer  came 
into  the  car  and  found  the  defendant  stand- 
ing in  the  car,  drunk  and  staggering  about, 
and  cursing  and  talking  in  a  drunken  man- 
ner; that  the  conductor  requested  tie 
officer  to  eject  him ;  that  the  officer  told 
him  to  go  out  and  he  refused ;  that  the 
officer  then  told  him  that  if  he  did  not  go 
out  he  would  arrest  him  ;  that  the  defend- 
ant again  refused,  and  the  officer  arrested 
him ;  and  that  the  defendant  resisted  and 
struck  the  officer,  //eld,  that  upon  this 
evidence  the  jury  might  infer  that  the 
arrest  was  for  being  drunk,  and  that  the 
defendant  knew  that  it  was  for  that  cause. 
Common'iVcalth  v.  Kennedy,  18  Am.  &*  Eng. 
A'.  Cas.  383,  136  A/ ass.  152. 

At  the  trial  of  an  indictment  for  an  as- 
sault upon  an  officer  while  attempting  to 
arrest  the  defendant,  who,  being  intoxi- 
cated, was  conducting  himself  in  a  disor- 
derly manner  in  a  passenger  car  of  a  railroad 
corporation,  the  officer  testified  that  he  wr.s 
sent  for  to  go  i  ito  the  car.  On  cross  ex- 
amination he  was  asked  whether  he  was 
employed  by  the  railroad  company  to  pre- 
serve order,  or  for  any  purpose  ;  to  whicli 
he  replied  that  he  was  not  regularly  in  its 
employ  for  any  purpose.  On  redirect  ex- 
amination he  was  asked  who  requested  him 
to  go  into  the  car.  This  question  was  ob- 
jected to  by  the  defendant,  but  the  judge 
admitted  it ;  and  the  witness  slated  that  it 
was  the  station-master  of  the  railroad. 
//eld,  that  the  defendant  h;id  no  ground  of 
exception.  Commonivealtk  v.  Kennedy,  18 
Am.  &^  /Lng.  A'.  Cns,  383,  136  Mass.  152. 

41.  Robbery. — An  ordinary  railroad  is 
not  a  public  highway  within  the  meaning  of 
N.  C.  Rev.  Code,  ch.  34,  §  2,  punishing  with 
death  robbery  in  or  near  a  public  highway. 
State  v.  Johnson,  /^hil.  (N.  Car.)  140. 

In  an  indictment  for  robbery  from  a 
stage-coach  of  property  belonging  to  Wells, 
Fargo  &  Co.,  the  ownership  of  the  property 
may  be  laid  in  the  driver  of  the  coach. 
State  v.  Nelson,  1 1  Ne7).  334. 

An  indictment  charging  robbery  in  two 
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counts,  the  only  difference  bcin;^  that  in 
one  the  money  is  charged  as  being  the  prop- 
erly of  Wells,  Fargo  &  Co.  and  in  the  other 
it  is  laid  in  the  messenger  having  at  the 
time  special  custody  thereof,  is  good. 
a/aie  V.  Chapman,  6  Nev.  320. 

Where  several  persons  combined  to  rob 
Wells,  Fargo  &  Co  's  express  car,  in  Washoe 
county,  and  one  named  Chapman,  in  pur- 
suance of  the  combination,  went  to  San 
Francisco  and  telegraphed  when  a  laryie 
amount  of  money  would  be  on  the  car,  and 
the  others  did  the  robbery — held,  that 
Chapman  was  an  accessary  before  the  fact, 
and  as  such  properly  charged  and  convicted 
with  the  others  as  having  committed  the 
robbery  in  Washoe  county,  itate  v.  Chap- 
man, 6  Nev.  320. 

42.  Shooting  or  throwing  missiles 
nt  cars. — Under  Mass.  Pub.  St.  ch.  112,  § 
206,  tiie  throwing  of  a  missile  at  a  car  is  an 
offense,  whether  the  car  is  in  use  at  the 
time  or  not.  Commonwealth  v.  Carroll,  145 
Mass.  403,  14  iV.  E.  Rep.  618. 

In  a  complaint  for  throwing  a  missile  at 
a  car,  any  defect  in  tiie  description  of  the 
car,  or  defect  in  respect  of  the  place  where 
the  car  was  at  the  time,  is  a  defect  in  form 
which  cannot  be  availed  of  for  the  first 
time  in  tlie  superior  court  on  appeal.  Com- 
monwealth v.  Carroll,  145  Mass.  403,  14  A'. 
E.  Rep.  6 1 8. 

On  trial  of  an  indictment  under  the  N. 
Car.  Act  of  1877,  ch.  4,  for  shooting  at  a 
railroad  car,  proof  that  the  pistol  discharged 
by  defendant  was  loaded  or  that  the  car  was 
struck,  is  not  necessary  to  a  conviction.  If 
it  be  unloaded  and  this  is  relied  on  as  a  de- 
fense, the  fact  must  be  shown  by  the  defend- 
ant.    State  V.  Hinson,  82  A^.  Car.  597. 

An  indictment  under  N.  Car.  Act  i877,ch. 
4,  which  fails  to  charge  that  the  railroad 
car  or  locomotive  at  which  a  missile  was 
thrown  was  in  actual  motion,  or  stopped 
for  a  temporary  purpose,  is  defective.  State 
V.  Boyd.  9  Am.  &*  Eng.  R,  Cas,  155,  86  N. 
Car.  634. 

A  charge  at  the  trial  of  in  indictment 
for  shooting  into  a  train  is  properly  re- 
fused, which  asks  "  that  the  jury  must 
not  convict  npon  the  uncorroborated  testi- 
mony of  an  impeached  witness," since  it  as- 
sumes tiiat  the  testimony  of  a  witness  is 
not  corroborated,  and  that  he  is  impeached 
—  facts  that  should  be  left  to  the  determina- 
tion of  the  jury.  Gilyard  v.  State,  98  Ala. 
59,  13  So.  Rep.  391. 
3  D.  R.  D.— as. 


43.  Train  wrecking. — The  Georgia 
act  of  October  12,  1885,  making  it  penal  to 
wreck  railroad  trains,  etc.,  applies  10  all 
railroads,  whether  duly  chartered  as  such 
or  not.  Hodge  v.  State,  38  Am.  &^  Eng.  R. 
Cas.  520,  82  Ga.  643,  9  S.  E.  Rep.  676. 

On  the  trial  of  an  indictment  for  wreck- 
ing a  train,  it  appeared  that  tlie  wreck  was 
caused  by  a  slab  of  limber  placed  on  the 
track.  Two  witnesses  testified  to  the  vol- 
untary confessions  by  the  defendant,  who 
had  been  employed  by  the  conipany  and 
had  been  discharged.  He  had  made  threats. 
He  lived  near  the  place  of  the  wreck  and 
was  seen  near  the  place  that  morning.  De- 
fendant offered  no  testimony,  but  made  a 
statement  denying  the  confessions  and 
threats  or  knowledge  of  the  crime.  Held, 
that  the  evidence  was  sufficient  to  sustain  a 
verdict  of  guilty.  Hodge  v.  State,  38  Am. 
<S-  Eng.  R.  Cas.  520,  82  Ga.  643,  9  S.  E. 
Rep.  676. 

44.  Traveling  without  paying  fare. 
— A  violation  of  section  9  of  tlie  Cal.  act 
of  April  I,  1878,  providing  for  the  punish- 
ment by  a  fine  of  any  one  who  should 
fraudulently  evade  or  attempt  to  evade  the 
payment  of  his  railroad  fare,  constitutes  a 
public  offense  within  the  meaning  of  sec- 
tion 15  of  the  Penal  Code,  defining  a  pub- 
lic offense ;  and  a  constable  has  a  right  to 
charge  the  county  for  services  rendered  in 
arresting,  transporting,  and  feeding  prison- 
ers charged  with  such  offense.  Dyer  v. 
County  of  Placer,  90  Cal,  276,  27  Pac.  Rep, 

197. 

The  borough  justices  have  jurisdiction 
over  the  offense  of  unlawfully  and  wilfully 
entering  the  carriage  of  a  railway  company 
for  the  purpose  of  traveling  without  pre- 
viously having  paid  the  fare  contrary  to  a 
by-law  of  the  compnny.  Reg.  v.  Frere,  4 
EL  <S-  Bl.  598,  I  Jur.  N.  S.  700,  24  L./.  M. 

cr.-68. 

A  person  who  buys  a  ticket  for  a  station 
beyond  the  station  at  which  he  leaves  the 
train,  r;lthough  the  fare  to  the  nearer  point 
is  greater  than  the  fare  to  the  further,  pays 
his  fare,  within  the  meaning  of  a  by-law  of 
the  company  providing  that  every  ;iasson- 
ger  shall  pay  his  fare  previously  to  entering 
a  carriage  of  the  company,  and  tliat  any 
passenger  who  enters  a  carriage  witliout 
having  paid  his  fare  shall  be  subject  to  a 
penalty.  Reg.  v.  Frere,  4  El,  &>  Bl.  598,  i 
fur.  N.  S.  700,  24  L.J.  M.  C.  68. 

Under  §§  237  and  238  of  6  &  7  Wm.  IV. 
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c.  io6,  a  justice  has  no  authority  to  issue  a 
warrant  before  conviction  of  a  person 
charged  with  violating  a  by-law  of  a  railway 
company  in  traveling  without  payment  of 
fare ;  the  authority  to  arrest  in  the  first 
instance  is  confined  to  an  officer  of  the  rail- 
way company,  and  the  duty  thereby  imposed 
upon  the  justice  is  forthwiiii,  upon  the 
ofi'ender  being  brouglit  before  him,  to  pro- 
ceed to  the  determination  of  the  case.  OV- 
t'en  V.  Nail,  2  //.  &•  JV.  379. 

Under  11  &  12  Vict.  c.  43,  §  16,  a  justice 
to  whom  a  person  is  brouglit  for  an  offense 
against  a  by-law  of  a  railway  company  im- 
posing a  penalty  for  traveling  without  pay- 
ment of  fare  is  justified  in  committing  such 
person  to  the  house  of  correction,  to  be 
held  to  answer  the  charge  l^efore  the  jus- 
tices at  petty  sessions.  Geli-n  v.  //aU,  2  H. 
•<S-  ^V.  379. 

The  offensC:  under  section  103  of  the 
Railway  Clauses  Consolidation  Act  1S45,  of 
traveling  in  a  railway  carriage  without  hav- 
ing paid  the  fare,  and  with  intent  to  avoid 
the  payment  of  it,  is  a  criminal  offense,  and 
the  penalty  recoverable  under  that  section 
is  not  a  "civil  debt,"  within  the  terms  of 
section  6  of  the  Summary  Jurisdiction  Act 
1879  ;  nor  do  the  provisions  of  section  35  of 
that  act  apply  in  such  a  case.  The  magis- 
trate may  on  conviction  and  non-payment 
issue  a  distress  warrcnt  under  section  146  of 
the  Railway  Clauses  Consolidation  Act  1845, 
and  if  sufficient  distress  is  not  found,  shall 
Imprison  the  defendant,  under  section  147. 
Queen  V.  Paget,  8  Q.  B.  D.  {C.  A.)  151,  51 
L.  J.  M.  C.  9,  4  Ay.  &>  C.  r.  Cas.  xvii. 

45.  Unlawful  intrusion  or  truHpnss. 
■ — Merely  to  walk  upon  the  track  of  a  rail- 
road is  not  an  unlawful  intrusion  in  such 
sense  as  to  be  an  indictable  offense  under 
?§  4437,  4438  of  the  Ga.  Code.  SaTannah, 
F.  &>  W.  R.  Co.  v.  Stewart,  71  Ga.  427. 

One  who  enters  upon  the  land  of  another 
under  a  bona-fide  claim  of  right  is  guilty  of 
no  criminal  offense.  Therefore  an  employe 
of  a  railroad  company,  ordered  to  fell  trees 
upon  land  adjiicent  to  its  track  which  had 
been  conveyed  by  the  owner  for  a  right  of 
way,  is  not  indictable  for  a  wilful  trespass. 
State  v.  Crosset,  81  N.  Car.  579. 

The  magistrates  before  whom  a  person  is 
brouglit  charged  with  trespassing  on  a  rail- 
V  .ly  may  refuse  to  convict  on  the  ground 
that  the  defendant  was  not  a  wilful  tres- 
passer if  he  went  on  the  company's  prem- 
ises for  the  purpose  of  repairing  a  carriage 


which  was  there  by  permission  of  the  com- 
pany, and  which  belonged  to  a  third  party, 
and  which  could  not  quit  the  yard  without 
the  needed  repair,  /ones  v.  Taylor,  i  El. 
&^  El.  20.  But  see  Foulger  v.  Steadman,  L, 
Ji.  8  Q.  B.  65. 

40.  Unlawful  sale  of  tickets.— Ind. 
Act  of  March  9,  1875,  §  8  (1  Rev.  St.  1876, 
p.  259),  regulating  the  issuing  and  taking  up 
of  railroad  tickets,  exempts  from  the  opera- 
tion of  its  provisions  all  special  tickets, 
whether  they  are  half-fare  or  excursion 
tickets,  or  special  in  any  other  respect.  A 
ticket  having  stamped  upon  its  face  the 
word  "special"  \^  prima  facie  exempt  from 
the  provisions  of  the  act.  State  v.  Fry,  6 
Ant.  (S^  Eng.  R.  Cas.  340,  81  Jnd.  7. 

Under  N.  Y.  act  of  March  23,  i860,  pro- 
hibiting the  sale  of  passenger  tickets  except 
as  therein  provided,  an  indictment  must 
state  the  station  or  port  from  which  the 
passage  under  the  ticket  is  to  begin.  En- 
right  V.  People,  Ti  How.  Pr.  {N.  Y.)  383. 

A  statute  making  it  a  misdemeanor  for 
any  unauthorized  person  "to  sell  or  deal 
in  "  tickets  issued  by  a  railroad  company  is 
not  violated  by  the  sale  of  a  single  railroad 
ticket  by  a  person  not  a  dealer  in  such 
tickets.  Such  statute  relates  to  the  practice 
or  business  of  selling  railroad  tickets.  State 
V.  Ray,  52  Am.  &^  Eng.  R.  Cas.  157,  100  N, 
Car.  736,  14  S.  E.  Rep.  83,  14  L.  R.  A.  529. 

The  Pa.  Act  of  Assembly  of  May  6,  1863, 
and  its  amendment  of  April  10,  1872,  which 
prohibits  the  sale  of  railroad  tickets  except 
by  the  agents  of  the  companies,  and  makes 
a  violation  of  the  act  a  tiiisdemeanor,  is 
constitutional.  Slate  legislatures  have  the 
right  to  pass  such  an  act.  Commonwealth 
V.  Wilson,  (Pa.)  56  .rim.  &»  Eng.  R.  Cas. 
230. 

47.  Unlawful  speed.— The  limitations 
upon  the  rate  of  speed  of  trains  at  highway 
crossings,  under  the  Wis.  General  Railway 
Act  of  1872,  §§  37,43,  are  considered  as  limi- 
tations upon  the  company's  franchises;  and 
a  violation  of  the  statute  is  punishable  by 
indicmi'nt.  Norn  v.  Chicago  &*  N.  \V,  R, 
Co.,  38  IVis.  463. 

48.  Usiiii;  vulgar  and  abusive  lau- 
jfuajfe.— The  track  of  a  railroad  company 
used  to  carry  on  its  business  as  a  common 
carrier  is  not ..  public  higliway,  within  the 
meaning  of  the  statute  against  the  use  of 
vulgar  and  abusive  language.  Toconstitute 
such  highway  there  must  be  a  road  dedi- 
cated to  and  kept  up  by  the  public,  as  dis> 
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tinguished  from  a  private  way.  Comer  v. 
State,  62  Ala.  320. 

49.  Violation  of  customs  laws. — To 

authorize  a  conviction  under  a  penal  statute 
prescribing  a  punishment  for  "  wilfully  "  re- 
moving an  official  seal  from  property  which 
had  been  sealed  up  by  officers  of  the  cus- 
toms, it  must  appear  that  the  defendant  not 
only  intended  to  remove  the  seal,  but  that 
he  had  at  the  time  a  knowledge  of  its  char- 
acter. One  who  removes  such  a  seal  in 
ignorance  of  its  character,  and  in  the  hon- 
est execution  of  a  supposed  duty  in  the  care 
and  transportation  of  the  property,  is  not 
liable  to  punishment  under  the  statute,  for 
the  reason  that  lie  cannot  be  deemed  to 
have  acted  wilfully.  United  States  v.  Three 
Railroad  Cars,  i  A66.  (U.  S.)  196. 

50.  Violation  of  Sunday  laws. — (i) 
Constitutionality  of  Sunday  laws.* — Statutes 
forbidding  interstate  freight  trains  to  run  on 
Sunday  are,  by  their  necessary  operation, 
whatever  their  professed  object,  a  regu- 
lation of  or  an  obstruction  to  inter- 
state commerce.  Norfolk  &'  W.  K.  Co, 
v.  Commonwealth,  47  Am.  &*  Sng.  R. 
Cas.  I,  88  Va.  95,  13  S.  E.  Rep.  340.— 
Disapproving  State  v.  Baltimore  &  O.  R. 
Co.,  24  VV.  Va.  783.  Quoting  and  distin- 
guishing Cooley  V.  Port  Wardens  of  Phila- 
delphia, 12  How.  (U.  S.)  299.  Quoting 
Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 
465  ;  Wabasl),  St.  L.  &  P.  R.  Co.  v.  Illinois, 
118  U.  S.  S57;  Leisy  V.  Hardin,  135  U.  S.  100; 
Norfolk  &  W.  R.  Co.  v,  Pennsylvania,  136 
U.S.  114. 

The  provision  of  section  4578  of  the  Code 
of  Georgia,  making  it  a  misdemeanor  to  run 
a  freiglit  train  upon  any  railroai!  m  the 
state  on  the  Sabbath  day,  is  a  regulation 
of  internal  police  and  not  a  regulation  of 
commerce.  It  is  not  in  conflict  witii  the 
constitution  of  the  United  States,  even  as 
to  freight  trains  passing  through  tiie  state 
from  and  to  adjacent  states,  and  laden  ex- 
clusively with  goods  and  freight  received  on 
board  before  the  trains  entered  this  state, 
and  consigned  to  points  beyond  its  limits. 
Hennington  v.  State,  90  Ga.  396,  17  .S'.  E. 
Rep.  1009.— Approving  State  v.  Baltimore 
&  O.  R.  Co.,  24  W.  Va.  783.  Disapprov- 
ing Norfolk  &  W.  R.  Co.  v.  Commonwealth, 
88  Va.  95,  13  S.  E.  Rep.  340. 


*  Sunday  laws  ai'">1icable  to  railroads  as  regu- 
lations of  interstate  commerce,  see  note,  18  Am. 
&  Eno.  R.  Cas.  481. 


New  York  Penal  Code,  §  263,  prohibiting 
all  manner  of  servile  labor  on  the  first  day 
of  the  week,  except  works  of  necessity  or 
charity,  is  in  conflict  with  the  Constitution 
of  the  United  States,  art.  i,  §  8,  so  far  as  it 
affects  the  interst  ..e  traffic  of  common  car- 
riers, and  is  therefore  void  ;  and  such  sec- 
tion cannot  be  upheld  as  a  police  regulation; 
but  it  is  otherwise  as  to  traffic  that  is  con- 
fined entirely  to  one  state.  Dinsmore  v. 
New  York  Board  of  Police,  1 2  Abb.  N.  Cas. 
(iV.   V.)  436.  65  Ho'M.  Pr.  72. 

Virginia  Code  1887,  §  3891,  relating  to 
Sunday  trains,  is  inconsistent  with  United 
States  Const,  art.  i,  §  8,  giving  congress 
power  to  regulate  interstate  commerce,  and 
void  as  to  trains  running  between  different 
states.  Norfolk  iS-*  W.  R.  Co.  v.  Common- 
wealth, 47  Am.  &>  Ettg.  R.  Cas.  i,  88  Va. 
95,  13  S.  E.  Rep.  340. 

A  state  statute  prohibiting  running  of 
freight  trains  on  Sunday  is  not  unconstitu- 
tional as  an  attempt  to  regulate  interstate 
commerce,  though  the  company  '  •:  indicted 
for  running  a  train  through  the  state,  or 
from  the  state  to  other  states,  on  Sunday. 
State  V.  Baltimore  &•  O.  R.  Co.,  la  Am.  &^ 
Eng.  R.  Cas.  466,  24  W.  Va.  783. — Quot- 
ing Erie  R.  Co.  71.  Pennsylvania,  15  Wall. 
(U.  S.)  284;  Hannibal  &  St.  J.  R.  Co.  w. 
Husen,  95  U.  S.  465. — Approved  in  Hen- 
nington V.  State,  90  Ga.  396.  Disapproved 
IN  Norfolk  &  VV.  R,  Co.  v.  Commonwealth, 
88  Va.  95. 

(2)  Hojv  they  are  to  be  construed.* — If  the 
act  of  February  28,  1874  (Ga.  Code,  §  4578), 
is  to  be  construed  as  allowing  freiglit  trains 
not  ca  .ying  live  stock  to  be  run  in  any  case 
after  8  o'clock  on  Sunday  morning,  such 
running  is  lawful  only  when  the  given  train 
has  been  actually  started  on  or  before  the 
previous  SiUurday  night.  A  freight  train 
not  started  on  its  schedule  until  12.50  o'clock 
on  Sunday  morning  cannot  be  lawfully  run 
either  before  or  after  8  o'clock  of  that  day. 
Jackson  v.  State,  54  Am.  &^  Eng.  R.  Cas, 
325,  88  Ga.  787,  15  S.  E,  Rep.  905. 

.\n  express  company  under  New  York 
laws  is  not  justified  in  transacting  its  or- 
dinary business  on  Sunday,  nor  in  receiving 
and  delivering  merchandise  on  that  day  in 
the  same  place,  but  it  has  a  right  to  move 
its  interstate  business  or  perishable  articles 

•Construction  of  statutes  on  the  observance 
of  the  Sabbath,  see  note,  5  Am.  &  Eno.  R.  Cas. 
47. 
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on  that  day,  and  may  enjoin  the  police 
of  a  city  from  interfering  with  such  busi- 
ness. Adams  Exp.  Co.  v.  Board  of  Police, 
65  How.  Pr.  {,N.  r.)  73,  12  Abb.  N.  Cas. 
436. 

The  running  of  cars  on  passenger  rail- 
roads on  Sunday  by  reason  of  the  noise 
accompanying  them,  is  a  disturbance  of  the 
public  peace  of  the  Sabbath  and  the  rights 
of  worship  and  of  rest ;  and  the  drivers  of 
such  cars  may  be  arrested  and  held  for  a 
breach  of  peace.  Commonwealtk  v.  Jean- 
dell,  2  Grant's  Cas.  (Pa.)  506. 

Under  §§  16  and  17,  ch.  149,  W.  Va.  Code 
1887,  no  indictment  can  be  sustained  against 
a  railroad  company  for  running  trains  on 
Sunday.  There  is  no  law  to  sustain  such 
indictment.  Siate  v.  Norfolk  &-  IV.  P.  Co., 
43  Am.  &*  Eng.  R.  Cas.  330,  33  W.  Va.  440, 
10  S.  E.  Rep.  813.  —Overruling  on  this 
point  State  v.  Baltimore  &  O.  R.  Co.,  15 
W.  Va.  362. 

(3)  Indictment, — In  an  indictment  against 
a  railroad  company  for  being  found  laboring 
at  its  trade  and  calling  on  a  certain  Sabbath 
day  it  is  proper  and  necessary  to  allege  that 
such  labor  was  not  in  household  work  or 
other  work  of  necessity  or  charity ;  but  it  is 
not  necessary  to  allege  that  the  defendant 
did  not  conscientiously  believe  that  the 
seventh  day  of  the  week  ought  to  be  ob- 
served as  a  Sabbath,  or  that  it  did  not  re- 
frain from  all  secular  labor  on  that  day,  or 
that  the  labor  was  not  done  in  the  trans- 
portation of  the  mail,  or  of  passengers  or 
their  baggage.  State  v.  Baltimore  &*  O.  R. 
Co.,  15  IV.  Va.  362. 

(4)  Impaneling  the  jury. — The  jury  for  a 
trial  of  a  company  for  Sabbath-breaking 
should  be  formed  in  the  manner  in  which 
juriis  in  civil  suits  are  formed  under  our 
statute.  State  v.  Baltimore  &^  O.  R.  Co.,  15 
IV.  Va.  3O2. 

(5)  Defenses, generally. — If  there  was  any 
legal  excuse  or  justification  for  running  the 
train  on  Sunday  the  burden  of  proving  the 
same  was  on  tiie  accused,  fad-son  v.  State, 
54  Am.  &'  Eng.  R.  Cas.  325,  88  Ga.  787,  i  5 
S.  E.  Rep.  905. 

On  trial  of  an  indictment  under  W.  Va. 
Code,  ch.  149,  §  16,  against  a  railroad  for 
running  freiglit  trains  on  the  Sabbath,  if 
the  defendant  proves  that  by  a  general 
order  it  had  directed  its  agent  or  employes 
not  to  ship  anything  except  live  stock  and 
perishable  friight  on  Sunday,  the  jury  may 
nevertheless  find  the  defendant  guilty,  if  by 


proof  of  the  habitual  running  of  freight 
trains  about  the  time  the  offense  was  com- 
mitted, or  from  other  satisfactory  evidence, 
the  jury  are  satisfied  that  the  running  of 
such  trains  in  violation  of  such  general 
order  met  the  assent  of  the  corporation. 
State  V.  Baltimore  &•  O.  R.  Co.,  15  W.  Va. 
362. 

On  the  trial  of  an  indictment  against  such 
a  railroad  company  for  running  its  .trains  on 
Sunday  in  violation  of  the  law  it  is  not 
error  to  refuse  to  permit  the  following  ques- 
tion to  be  propounded  by  the  company  to 
its  dispatcher  of  trains  :  "  Did  the  defendant 
run  out  any  train  from  Piedmont  east  in 
the  month  of  April,  1873,  or  about  that 
time,  except  such  as  were  necessary.'"  State 
v.  Baltimore  &^  O.  R.  G>. ,  1 8  Am.  &>  Eng.  R. 
Cas.  466,  24  W.   Va.  783. 

(6)  Works  of  necessity.*— "Wit  carrying  of 
passengers  and  baggage  on  the  Sabbath  day 
is  a  work  of  necessity,  and  therefore  not  in- 
dictable under  Ky.  Gen.  St.,  ch.  29,  art.  17, 
§  10,  prohibiting  work  or  business  on  the 
Sabbath  day,  except  ordinary  household 
work  or  other  work  of  necessity  or  charity. 
Commonwealth  v.  Louisville  &•  N.  R.  Co., 
80  Ky.  291,  44  Am.  Rep.  475.— Quoting 
McGatrick  v.  Wason,  4  Ohio  St.  566  ;  Phila- 
delphia. VV.  &  B.  R.  Co.  V.  Philadelphia  & 
H.  de  G.  S.  Towboat  Co..  23  How.  (U.  S.) 
209. 

The  defendants  were  indicted  for  having 
been  engaged  at  common  labor  on  Sunday. 
The  evidence  showed  that  they  were  ser- 
vants of  a  railroad  company  and  were  en- 
gaged on  that  day  in  taking  up  an  old 
switch  and  putting  in  a  new  one,  and  that 
the  work  could  not  be  accomplished  in  less 
time  than  eight  hours;  that  the  work  could 
not  have  been  done  on  any  day  of  the  week 
except  Sunday  without  delaying  four  of 
the  company's  trains;  that  the  track  of  the 
company  was  then  in  a  very  bad  condition, 
and  it  was  then  engaged  in  taking  up  the 
old  iron  and  replacing  it  with  steel.  Held, 
the  work  was  one  of  necessity,  within  the 
meaning  of  the  statute.  Yonoskiv.  State,  $ 
Am.  6^  Eng.  R.  Cas.  40,  79  Ind.  393. 

(7)  Evidence — Time  of  offense. — Where  a 
railroad  is  indicted  for  running  freight 
trains  on  the  Sabbath,  and  it  denies  that  it 
permitted  its  employes  to  do  so,  mere  proof 
that  part  of  a  load  of  coal  was  transported 


•Works  of  charity  or  necessity,  see  note,  0 
Am.  &  Eno.  R.  Cas.  230. 
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on  Sunday  is  not  sufficient  to  prove  the  de- 
fendant's assent,  without  proof  of  habitual 
recurrence  of  the  act.  State  v .  Baltimore  Sf 
O.  R.  Co.,  15  W.  Va.  362. 

It  is  not  necessary  in  a  trial  for  Sabbath- 
breaking  to  prove  by  positive  affirmative 
evidence  that  the  cars  run  over  the  traclc 
of  tlie  defendant  belonged  to  or  were  under 
the  control  of  the  defendant;  this  may  be 
legitimately  inferred  from  their  being  run 
over  the  railroad  of  the  defendant.  State  v. 
Baltimore  &'  O.  A'.  Co.,  1 5  IV.  Va.  362. 

It  is  not  necessary,  to  sustain  an  indict- 
ment for  Sabbath-breaking,  to  prove  that 
the  acts  charged  were  done  on  the  particu- 
lar day  named  in  the  indictment;  it  is  suf- 
ficient to  prove  that  the  defendant  labored 
in  its  trade  on  a  Sabbath  day  within  one 
year  before  the  finding  of  the  indictment 
against  it,  and  that  such  labor  was  not  in 
the  household  or  other  work  of  necessity  or 
charity,  unless  it  appears  that  the  defendant 
is  within  one  of  the  exceptions  of  §  17,  ch. 
149,  of  the  Code  of  West  Virginia.  State 
V.  Baltimore  6-  O.  A'.  Co.,  1 5  IV.  Va.  362. 

On  the  trial  of  an  indictment,  under  sec- 
tion 4578  of  the  code,  against  the  officer  of 
a  railroad  company  having  in  charge  the 
transportation  department  thereof,  which 
alleges  that  a  freight  train  was  run  on  Sun- 
day, and  specifies  a  particular  day  of  a  par- 
ticular month  in  a  given  year,  evidence  is 
admissible  that  the  train  was  run  on  a  Sun- 
day corresponding  to  any  day  of  any  month 
within  two  years  preceding  the  finding  of 
the  bill  of  indictment;  and  proof  of  guilt 
on  any  Sunday  to  which  the  evidence  ap- 
plies will  warrant  a  conviction,  though 
there  be  no  evidence  touching  the  p.irticu- 
lar  Sunday  designated  by  the  letter  of  the 
indictment.  Jackson  v.  State,  54  Am.  &* 
Eng.  R,  Cas.  325,  88  Ga.  787,  1 5  5.  £".  Rep. 
905. 


CRIMINAL  NEGLIGENCE. 
OfTense  of,  see  Criminal  Law,  13. 


CRIMINAL  PROSECUTION. 

Averment  of  previous,  in  action  for  causing 
death,  sue  Death  by  Wrongful  Act, 
128. 

For  wrongful  expulsion  of  passenger,  see 

EjKCTKiN  OK    I'ASSKNGERS,  73. 

When  barred  by  limitation,  see  Limitations 
OF  Actions,  04.    • 


CROPS. 


Competency  of  farmer  to  testify  as  to  value 
of,see  WrrNESSES,  102. 

Damages  for  injury  to  or  destruction  of,  see 
Damages,  GO ;  Fences,  109. 

Destruction  of,  by  flooding  lands,  see  Flood- 
ing Lands,  I. 

independent  contractor,  liability  for, 

see  Independent  Contractors,  23. 

Evidence  of  injury  to,  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  007. 

Expert  testimony  as  to  value  of,  at  different 
stages  of  development,  see  Witnesses, 
135. 

Injuries  to,  by  defects  in  culverts,  see  Cul- 
verts, 21. 

embankments,  see  Embankments,  4 

.         (2). 

caused  by  failure  to  fence,  see  Fences, 

103-110. 

from  failure  to  maintain  cattle-guards, 

see  Cattle-guards,  22,  33. 

Injury  to,  as  an  element  of  land  damages, 
see  Eminent  Domain,  TOO. 

Liability  for  injuries  to,  generally,  see  Con- 
struction UK  Railways,  11. 

Opinions  as  to  value  of,  see  Witnesses,  112, 
102. 

Value  of,  when  a  question  for  experts,  see 
Witnesses,  135. 


CROSS-BILL. 

When  proper,  generally,  see  Creditors'  Bill, 

11. 
In  condemnation  proceedings,  see  Eminent 

Domain,  357-350. 
In    railway    foreclosures,    see    Mortgages, 

200. 


CROSS-EXAMINATION. 

Of  experts,  see  WirNEssEs,  158. 

—  witnesses,  generally,  see  Witnesses,  04- 

70. 
Re-examination  explanatory   of,    see    Wit- 

NBSSES,  78. 


CROSS-PETITION. 

In  condemnation  proceedings,  see  Eminent 
Domain,  357-350. 


CROSS-TIES. 

Duty  towards  passengers  as  to  condition  of, 
see  Cakkiage  ok  Fassencjers,  lOO. 

Evidence  of  defective  condition  of,  see  Evi- 
dence 03. 

Liability  for  purchase-price  of,  see  Indbpen- 
dent  Contractors,  28. 
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CROSSING  OF  RAILROADS. 

By  gas  company,  laying  mains,  see  Right  of 
Way,  15. 

Collisions  at,  see  Collisions,  4. 

Duty  to  construct  cattle-guards,  see  Cattle- 
guards,  14, 

Erection  of  stations  at  point  of  intersection, 
see  Stations  anu  Dki'ots,  21,  22. 

Horse  railway  crossed  or  paralleled  by  cable 
road,  see  Cable  Railways,  7. 

Injunction  to  restrain  crossing  or  paralleling, 
see  Strekt  Railways,  250. 

Injuries  to  employes  at,  see  Collisions,  30. 

Power  of  commissioners  to  regulate,  see 
Railway  Commissioners,  24. 

I.  BIOHT  OF  ONE  COMPANY  TO  OBOSS 
THE  RIGHT  OF  WAT  OF  ANOTHER, 
AND  HOW  EXERCISED 390 

1 .  /«  General 390 

2.  Under    Right    of   Eminent 

Domain 392 

a.  In  General 392 

b.  Proceedings    to    Con- 

demn   399 

c.  Compensation  ;      Dam- 

ages  404 

d.  Award ;  Decree ;  Report.  408 

3.  Under  English  and  Canadian 

Statutes 409 

4.  Crossing  at  Grade 410 

5.  Powers  of  Courts  of  Equity  ; 

Injunction 41 3 

II.  SUBSEQUENT  DUTIES   AND  LIABIL- 
ITIES OF  THE  COMPANIES 41  5 

1 .  In  General 415 

2.  Duty  to  Stop  before  Crossing.  417 
III.  WHERE    ONLY   ONE   OR   NEITHER 

ROAD  IS  OFEBATED  BY  STEAM. . .  419 

I.  BIOHT  OF  ONE  COMPANY  TO  CBOSS  THE 

BIOHT  OF  WAY  OF  ANOTHEB,  AND 

HOW  EXEBCISED. 

I.  In  General.* 
1.  Under  conipaiij's  charter  or 
Stntiitc. — To  authorize  a  company  to  cross 
the  track  of  another  road  it  is  not  neces- 
sary that  any  express  power  should  be 
given  in  its  charter.  Morris  &^  E.  R.  Co. 
V.  Central  R.  Co.,  31  N.J.  L.  205. — REVIEW- 
ING Boston  Water  Power  Co.  v.  Boston  & 
W.  R.  Corp.,  23  Pick.  (Mass.)  360.— Re- 
viewed IN  State  (Morris  &  E.  R.  Co.,  pros.) 
V.  Hudson  Tunnel  R.  Co.,  38  N.  J,  L.  548. 

*  Crossing  of  one  railroad  by  another,  see 
notes,  3  Am.  &  En«.  R.  Cas.  53a;  10 /(/.  31;  14 
Jd,  76;  17  Id.  168;  36  Id.  571. 


A  company's  charter  gave  the  right  to 
cross  all  railways  and  roads  now  or  here- 
after to  be  laid  on  Market  street,  Philadel- 
phia, between  Ninth  and  Front  streets,  at 
grade,  and  to  intersect  same  at  grade.  Held, 
the  right  to  cross  and  recross  other  roads 
does  not  mean  a  general  and  unlimited 
right  to  cross,  but  only  such  crossing  as  is 
absolutely  necessary  to  enable  the  company 
to  build  a  road  on  Market  street.  It  appear- 
ing that  there  is  sufficient  room  to  build 
without  crossing,  an  injunction  against  it 
will  be  perpetuated.  Market  St.  Pass.  R. 
Co.  v.  Union  Pass.  R.  Co.,  10  Phila.  {Pa.) 
43.— Following  Jeisey  City  &  B.  R.  Co.  v. 
Jersey  City  &  H.  H.  R.  Co.,  20  N  J.  Eq.  72. 

Railroad  corporations  in  Ol  o  accept 
their  charter  and  franchises,  an  .  own  and 
use  their  tracks,  subject  to  the  power  of  the 
state  to  authorize  the  construction  of  other 
railroads  across  their  tracks  whenever  the 
public  welfare  may  require.  Neither  the 
priority  of  one  charter  over  the  other,  nor 
the  prior  location  or  construction  of  a 
railroad  thereunder,  affects  this  right. 
Laie  Shore  &=  M.  S.  R.  Co.  v.  Cincinnati,  S. 
&'  C.  R.  Co.,  30  Ohio  St.  604,  16  Am.  Ry. 
Rep.  291.— Applied  in  Cincinnati  I.  P.  R. 
Co.  V.  City  &  S.  Tel.  Assoc,  48  Ohio  St.  390. 

The  Pennsylvania  general  railroad  act  of 
Feb.  19,  1849,  P.  L.  83,  giving  a  general 
authority  to  lay  out  and  construct  a  rail- 
road between  designated  termini,  confers 
the  right  to  cross  the  tracks  of  anothc-i 
company,  by  necessary  implirati':  i  nc 
absolutely  necessary  to  carry  OMt  '  ;■  /-r 
of  the  franchise.  Perry  County  R  1  i.  ^;^« 
Co.  V.  Newport  <S^  S.  V.  R.  Co.,  i;o  /  .'>/. 
1 93,  24  All.  Rep.  709. 

Wheie  a  company  intends  to  cross  with 
its  line  another  railway,  the  consent  in 
writing  of  the  owner  of  such  railway  is 
necessary  under  a  provision  in  the  com- 
pany's act  that  nothing  therein  should  au- 
thorize it  to  enter  the  lands  of  any  person 
without  his  previous  consent,  and  also  pro- 
viding the  procedure  for  establishing  a 
railway  crossing,  and  for  making  compensa- 
tion. Clarence  R.  Co.  v.  Great  N.  of  E.,  C, 
&•  H.  J.  R.  Co.,  1^3  M.  <S-  IV.  706,  3  Railw. 
Cas.  426,  7  fur.  6*5,  I  G.  &^  D.  389,  4  Q.  li. 
46,  12  L.  J.  Q.  B.  145. 

The  general  rule  is  that  a  mortgagor  in 
possession  can  make  no  grant  of  any  part 
of  the  mortgaged  property,  nor  other  con- 
tract in  relation  to  it,  which  will  prejudice 
the  rights  of   the  mortgagee;  but  under 
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the  statutory  provision  regulating  the  in- 
dorsement of  raihoad  bonds  by  the  state, 
and  declaring  its  lien  and  priority  (Rev. 
Code,  §  1424-35),  express  provision  is  made 
for  the  intersection  of  roads  wliich  have 
received  aid  from  the  state,  and  this  pro- 
vision is  an  implied  stipulation  in  every 
mortgage  executed  under  the  law  :  nor  is  it 
limited  to  an  intersection  at  right  angles 
when,  as  in  this  case,  the  crossmg  is  made 
in  the  boundaries  of  a  prospectively  large 
city,  and  a  distance  of  four  thousand  feel  is 
aijreed  on  for  the  roads  to  approach  and 
cross  each  other.  Alabama  G.  S.  R.  Co.  v 
South  &'  iV.  Ala.  R.  Co.,  84  Ala.  570,  3  Sj. 
Rep.  286,  5  Am.  St.  Rep.  401. 

2.    UiKler   cuiitt'sict     between    the 
coiiipauics.  —  Wliere    a    company  by  a 
written  agreement  with  ano'.her   company 
gave  the  latter  the  riglit,  upon  certain    con- 
siderations named,  to  construct  its  railroad 
across  tht;  main  and  side-tracks  of  the  senior 
company,    and    afterwards     permitted    the 
junior  company  to  locate  its  riglit    of  way 
and    construct    its    track   over  a    strip  of 
ground  owned  by  the  senior    company,  but 
which  had  not  been  acquired    for  or  devoted 
to  a  public  use  by  said  company,  the  latter 
could  not  thereafter,  even  though  the  com- 
pensation for  the  ground  in  dispute  was  not 
included  in  the  agreement,  enjoin  the  junior 
company  from  constructing  a  side-track  on 
said  strip  of  ground  within  the  limits  of  its 
right  of  way,  it  not  appearing  that  the  side- 
track would  in  any  way,  directly  or  indi- 
rectly, affect  the  operation    of  trains  over 
tile  senior  company's  road,  or  that  it  would 
necessarily  obstruct  any  approach   to  the 
depot  or  other  grounds  of  the  senior  com 
pany,  and   used  in   the  trail  action  of  its 
business.     Chicago,  St.  L.  &•  P,  R.  Co.  v. 
Cincinnati,  \V.  iS-»  M.  R,  Co.,  1 26  Ind.  5 1 3, 
26  /V.  E.  Rep.  204. 

In  a  contract  between  two  companies  for 
the  right  of  way,  where  the  track  of  one 
crosses  the  other,  a  stipulation  that  it  shall 
have  "  the  perpetual  and  free  use  of  the 
right  of  way  "  of  the  other,  within  the  dis- 
tance specified,  not  only  contemplates  its 
uninterrupted  use,  but  also  relieves  it  from 
the  payment  of  compensation.  Alabama 
G.  S.  R.  Co.  V.  South  (S-  JV.  Ala.  R.  Co.,  84 
Ala.  570,  3  So.  Rep.  286,  5  Am.  St.  Rep.  401. 
—Reconciling  Illinois  C.  R.  Co.  v.  Chi- 
cago. B.  &  N.  R.  Co.,  122  111.  473. 

JJ.  Hpeciflc  perforinaiicc  of  the 

contract.— A    tripartite    agreement    be- 


tween an  incorporated  land  company  and 
two  railroad  companies,  whose  tracks  ran 
through  its  lands  and  crossed  each  other, 
by  which  the  right  of  way  and  place  of  in- 
tersection are  established,  is  supported  by 
the  twofold  consideration  of  benefit  to  one 
party  and  detriment  to  the  other,  when  it 
appears  that  the  railroad  company  seeking 
to  avoid  it  acquired  valuable  rights  under 
it,  and  that  the  other  company  had,  in  con- 
sequence of  it,  abandoned  another  crossing 
previously  selected.  Alabama  G.  S.  R.  Co. 
V.  South  iS-"  A'.  Ala.  R.  Co.,  84  Ala.  570,  3 
So.  Rep.  286,  5  Am.  St.  Rep.  401. 

Where  the  contract  sought  to  be  enfcuced, 
providing  for  the  right  of  way  an  J  inter- 
section of  two  railroads,  contains  a  stipula- 
tion that  one  company  shall  have  the  free 
use  of  the  other's  right  of  way,  "  in  a 
manner  to  be  hereafter  determined  by  deed," 
but  no  deed  is  ever  executed,  the  uncer- 
tainty and  indefiniteness  of  the  stipulation, 
if  objectionable,  is  obviated  by  proof  of  the 
contemporaneous  construction  of  the  par- 
ties in  execution  of  the  contract,  one  being 
placed  in  possession  of  the  right  of  way 
selected,  and  the  other  acquiescing  in  that 
possession,  without  objection,  for  more 
than  nine  years.  Alabama  G.  S.  A'.  Co.  v. 
South  5^  A'.  Ala.  R.  Co.,  84  Ala.  570,  3  So. 
Rep.  286,  5  Am.  St.  Rep.  401. 

Equity  will  specifically  enforce  a  contract 
between  two  companies,  whereby  one  grants 
to  the  other  and  its  successors  the  right  to 
intersect  its  track,  conditioned  on  the 
annual  payment  of  a  certain  sum  of  money 
to  defray  the  expenses  of  keeping  a  flagman 
at  the  point  of  intersection,  against  the 
successors  of  the  respective  companies 
under  foreclosures  of  mortgages  executed 
pricjr  to  such  contract,  notwithstanding 
neither  company  was  made  a  party  to  the 
foreclosure  of  the  mortgage  against  tiie 
other.  Rome,  fT.  dr'  O.  R.  Co.  v.  Ontario 
Southern  R.  Co.,  16  Hun  (A'.  Y.)  445. 

Anc!  such  an  agreement  may  be  set  up  as 
a  bar  to  proceedings,  under  N.  Y.  Laws  of 
1850,  ch.  140,  §  28,  to  acquire  the  right  to 
cross  and  intersect  the  road,  instituted  by 
tlie  successors  under  such  foreclosure  pro- 
ceedings. Rome,  IV.  <S-»  O.  R.  Co.  v.  Ontario 
Southern  R.  Co.,  16  //un  (.V.  V.)  445. 

In  consideration  of  the  right  to  cross  a 
right  of  way,  a  company  gave  another  the 
right  to  cross  in  the  future.  The  agree- 
ment could  not  be  specifically  enforced 
where  the  crossing  was  to  be  at  a  point  not 
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contemplated  by  the  parties  and  where 
great  damage  would  result  to  the  former 
company,  such  as  interfering  with  its  freight- 
yard.  Cof  V.  New  Jersey  Midland  R.  Co.,  31 
N.  J.  Eg.  105  ;  reversed  in  34  N./.  Eg.  266. 

4.  Wnmgl'ul  appropriation— Dam- 
ages.—Where  a  graded  riglit  of  way  and 
roadbed  of  one  company  is  crossed  in  sev- 
eral places  by  the  road  of  another  company, 
so  tliat  the  first  company  contends  that  the 
second  company  has  practically  adopted  its 
line  and  prevented  the  building  of  its  road 
thereon,  the  damages  to  which  the  company 
owning  such  right  of  way  is  entitled  are  not 
to  be  based  upon  the  rule  that  where  a  rail- 
road company,  in  the  exercise  of  the  right 
of  eminent  domain,  appropriates  a  part  of 
a  tract  of  land  for  a  right  of  way  it  must 
compensate  the  landowner  not  only  for  the 
land  actually  taken,  but  for  the  depreciation 
in  the  value  of  the  wliole  tract.  That  rule 
has  no  application  to  such  a  case.  Chicaj^o, 
I.  &•  D.  A'.  Co.  V.  Cedar  Rapids,  I.  F.  &-  N. 

IV.  R.  Co.,  51  Am.  &-  Ettg.  R.  Cas  438,  86 
Iowa  500,  53  N.  IV.  Rep.  305. 

In  such  a  case  the  company  owning  the 
right  of  way  is  entitled  to  damages  for  any 
advantage  gained  by  the  company  crossing 
its  line  and  appropriating  part  of  its  right 
of  way.  Chicago,  I.  &*  D.  R.  Co,  v.  Cedar 
Rapids,  I.  F.  (S-  N.  W.  R.  Co.,  51  Am.  <S- 
Eng.  R.  Cas.  438,  86  Iowa  500,  53  JV.  W. 
Rep.  305. 

The  evidence  in  this  case  does  not  sup- 
port the  contention  of  the  company  owning 
the  right  of  way  that  it  was  in  a  situation 
to  proceed  with  the  construction  of  its  road 
and  was  only  prevented  because  the  de- 
fendant's road  crossed  its  line  several  times; 
the  court  holds  that  $5000  is  fully  equal  to 
any  damages  sustained.  Chicago,  I.  &*  D. 
R.  Co.  V.  Cedar  Rapids,  I.  F.  6-  N.  W.  R. 
Co.,  51  Am.  &^  Eng.  R.  Cas.  438,  86  Iowa  500, 
S3  N.  IV.  Rep.  305. 

2.  Under  Right  of  Eminent  Domain, 
a.  In  General. 

5.  Necessity  for   coudeiunatioii.— 

A  crossing  of  the  roadways  and  tracks  of 
the  Baltimore  &  O.  R.  Co.  by  another  road, 
and  a  fortiori  the  use  of  them  for  the  dis- 
tance of  five  miles,  could  not  be  lawfully 
effected  against  its  assent,  save  by  an  exer- 
cise of  the  right  of  eminent  domain  and 
subject  to  the  constitutional  mandate  that 
just  compensation  therefor  be  first  paid  or 
tendered.    Pennsylvania  R.  Co.  v.  Baltimore 


&*  O.  R.  Co.,  14  Am.  &*  Ettg.  R.  Cas.  79,  60 
Md.  263. 

G.  Constitutional  provisions.— Sec- 
tion 21,  art.  14,  of  the  Constitution  of  Ala- 
bama, providing  that  "every  railroad  com- 
pany shall  have  the  right  with  its  road  to 
intersect,  connect  with,  or  cross  any  other 
railroad,"  construed  in  connection  with  sec- 
tion 7  of  the  same  article  of  the  constitu- 
tion, which  provides  that  "  municipal  and 
other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  prop- 
erty for  public  use  shall  make  just  compen- 
sation for  the  property  taken,  injured,  or 
destroyed,"  etc.,  does  not  authorize  one  rail- 
road to  cross  the  track  of  another  without 
making  just  compensation.  Memphis&t  C. 
R.  Co.  V.  Birmingham,  S.  5-  T.  R.  R.  Co., 
96  Ala.  571,  II  So.  Rep.  642. 

Article  10,  §  i,  of  the  Constitution  of 
Texas,  provides:  "  Every  railroad  company 
shall  have  the  right  with  its  road  to  inter- 
sect, connect  with,  or  cross  any  otlier  rail- 
road; and  it  shall  receive  and  transport 
each  the  other's  passengers,  tonnage,  and 
cars,  loaded  or  empty,  without  delay,  under 
such  regulations  as  shall  be  prescribed  by 
law."  The  regulations  to  be  prescribed  by 
law  for  the  purpose  of  carrying  out  the 
provisions  of  this  section  of  the  constitu- 
tion may  with  propriety  extend  to  just  such 
matters  as  are  embraced  in  the  act  imposing 
forfeitures  upon  railway  companies  failing 
to  erect  depots  at  the  point  of  intersection 
with  another  road,  where  the  site  is  practi- 
cable and  the  crossing  not  within  five  miles 
of  a  town  in  which  is  a  union  depot  kept  by 
such  roads.  San  Antonio  &^  A.  P.  R.  Co. 
V.  State,  45  Am.  &^  Eng.  R.  Cas,  586,  79 
Tex.  264,  14  S.  IV.  Rep.\o6j,. 

7.  Constitutionality  and  validity 
of  statutes.— (I)  Alabama.Sectxon  1582 
of  the  Alabama  Code  of  1886,  which  pro- 
vides that  a  company  has  authority  to  cross 
or  to  intersect  any  railroad,  and  that  if  such 
crossing  or  intersection  cannot  be  made  by 
contract  or  agreement  with  the  corporation 
or  association  or  persons  having  or  con- 
trolling the  railroad  to  be  crossed,  or  with 
which  an  intersection  is  to  be  made,  "on 
the  application  of  either  party  the  judge  of 
probate  of  the  county  *  ♦  ♦  must  appoint 
three  arbitrators,  *  ♦  ♦  who  must  deter- 
mine the  terms  and  conditions  upon  which 
such  crossing  or  intersection  shall  be  made ; 
*  ♦  *  and  such  crossing  or  intersection 
must  be  made   in  accordance  with    such 
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award,"  is  in  conflict  with  section  7  of  art. 
14  of  the  Constitution  of  Alabama,  pro- 
hibiting the  general  assembly  from  depriv- 
ing any  person  of  an  appeal  from  any  pre- 
liminary assessment  of  damages  made  by 
reviewers,  or  otherwise.  Memphis  «S^  C. 
R.  Co.  V.  Birmingham,  S.  &-  T.  R.  Ji.  Co., 
57  Am.  <S-  E/ig:  R.  Cas.  639.  96  Ala.  571,  11 
So.  Rep.  642.— Quoting  Anniston  &  C.  R. 
Co.  V.  Jacksonville,  G.  &  A.  R.  Co.,  82  Ala. 
297. 

The  legislature,  in  the  exercise  of  the 
right  of  eminent  domain,  can  empower  a 
railroad  corporation  to  cross  another  rail- 
road or  a  turnpike  road  on  making  compen- 
sation ;  and  whatever  damage  may  result 
therefrom  the  exercise  of  such  a  right  can- 
not be  considered  as  the  condemnation  of  a 
franchise  nor  the  impairment  of  a  contract, 
within  the  meaning  of  tlie  constitution  of 
the  United  States.  Baltimore  <&»  H.  de  G. 
Turnpike  Co.  v.  Union  R.  Ct;.,  35  Md.  224. — 
Distinguished  in  Cumberland  &  P.  R.  Co. 
V.  Pennsylvania  R.  Co.,  10  Am.  &  Eng.  R. 
Cas.  357,  57  Md.  267. 

(2)  Indiana. —  A  statute  is  contrary  to 
public  policy  which  undertakes  to  restrict  a 
railroad  incorporated  under  the  general  rail- 
road law  of  Indiana  from  crossing  another 
road  in  any  city  near  the  terminus  of  the 
latter,  because  such  is  special  legislation 
tending  to  the  benefit  of  certain  localities 
and  infringing  commerce.  Aurora  &*  C.  R. 
Co.  V.  Lawrenubttrgh,  56  Ind.  80,  18  Am. 
Ry.Rep.  136. 

(l)  Michigan. — How.  Mich.  St.  §  3330, 
as  amended  by  art.  174,  Laws  of  1883,  in  so 
far  as  it  provides  for  the  payment  by  the 
railroad  company  whose  road  is  crossed  of 
any  part  of  the  expense  of  making  such 
crossing,  is  unconstitutional.  Toledo,  A.  A. 
&*  N.  M.  R.  Co.  V.  Detroit,  L.  <&-  N.  R.  Co., 

28  Am.  &•  Eng.  R.  Cas.  272,  62  Mich.  564, 

29  A^.  IV.  Rep.  500.— Distinguished  in 
Flint  &  P.  M.  R.  Co.  V.  Detroit  &  B.  C.  R. 
Co.,  64  Mich.  350. 

(4)  New  York. — The  legislature  has  power 
to  pass  an  act  authorizing  parties,  to  whom 
the  right  to  construct  a  railroad  is  given, 
lo  run  upon,  intersect,  or  use  any  portion 
of  other  railroad  tracks  upon  making  due 
compensation  therefor.  In  re  Kerr,  42 
Barb.  {N.  K.)  119. 

(5)  Washington.— XinA^x  %  1571,  Wash- 
ington Gen.  St.,  providing  that  if  two  rail- 
road corporations  cannot  agree  upon  the 
point  and  maimer  of  railroad  crossings,  the 


same  shall  be  ascertained  and  determined 
in  the  manner  provided  by  law  for  the  tak- 
ing of  lands,  and  i  nder  §  651,  Code  Pro., 
providing  that  if,  at  i'.'*?  time  and  place  ap- 
pointed for  the  hearing  of  the  petition,  the 
court  shall  be  satisfied  by  competent  proof 
that  the  land  or  other  property  souglit  to 
be  appropriated  is  required  and  necessary 
for  the  purposes  of  such  enterprise,  an  in- 
tersecting railroad  cannot  determine  for  it- 
self the  point  and  manner  of  its  crossing 
another  road,  but  the  necessity  therefor  is  a 
matter  for  adjudication  by  the  court.  Seat- 
tle 6-  M.  R.  Co.  V.  State,  7  Wash.  150,  34 
Pac.  Rep.  551. 

8.  Iiiterprctntion  of  statutes— Illi- 
nois.— The  power  to  take  the  right  of 
way,  or  any  part  of  the  right  of  wry,  of  an- 
other company  is  expressly  limited  by  the 
statute  to  the  purposes  of  crossing,  inter- 
secting, and  uniting,  or,  more  shortly  stated, 
to  the  "  connections "  of  the  two  roads. 
Illinois  C.  R.  Co.  v.  Chicago,  B.  &*  N.  R.  Co., 
30  Am.  iS-  Eng.  R.  Cas.  287,  122  ///.  473,  13 
N.  E.  Rep.  140,  II   West.  Rep.  133. 

Under  present  legislation  a  company  is 
authorized  to  cross  and  intersect  any  inter- 
vening railroads  at  any  point  on  its  route; 
and  this,  by  implication,  is  a  legislative  dec- 
laration that  the  subordination  of  premises 
already  occupied  by  a  railroad  to  the  use  of 
another  for  a  cross-way  is  a  change  in  the 
use  which  the  public  good  demands ;  but 
the  corporation  seeking  the  right  of  way, 
when  the  parties  cannot  agree,  must  select 
the  place  and  manner  of  the  proposed  cross- 
ing, and  the  character  and  conditions  of 
the  use  sought,  and  should  state  the  same 
in  the  petition  for  condemnation,  to  afford 
the  proper  basis  for  ascertaining  the  com- 
pensation to  be  paid.  Lake  Shore  &•  M.  S. 
R.  Co.  V.  Chicago  &*  W.  I.  R.  Co.,  2  Am.  <S- 
Eng.  R.  Cas.  440,  97  ///.  506. — FOLLOWED 
IN  Lake  Shore  &  M.  S.  R.  Co.  v.  Chicago  & 
VV.  I.  R.  Co.,  100  111.  21. 

The  sixth  clause  of  section  19  of  the  gen- 
eral railroad  law  of  Illinois,  1872,  confers 
power  upon  any  railroad  corporation  formed 
under  that  act,  to  cross,  intersect,  etc.,  any 
other  railroad  before  constructed,  at  any 
point  in  its  route,  and  upon  the  grounds  of 
such  other  railway  company ;  and  provides 
that  if  the  two  corporations  cannot  agree 
upon  the  amount  of  compensation  to  be 
made  therefor,  or  the  points  and  manner  of 
such  crossings,  etc.,  the  same  shall  be  as- 
certained and  determined  in   the   manner 
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provided  bylaw,  whi'-h  means  by  a  proceed- 
ing under  the  Eminent  Domain  Act.  Chi- 
cago St'  IV.  /.  A\  Co.  V.  /////lo/s  C.  li.  Co., 
113///.  156. 

O. Michigan.— The  board  of  rail- 
road crossings  of  the  state  of  Michigan,  act- 
ing under  Pub.  Acts  1887,  p.  294,  may  ap- 
prove of  a  map  presented  by  a  company 
desiring  to  cross  a  street  with  its  Iracli, 
upon  condition  tliat  tiie  company  provide  a 
passageway  on  the  bridge  proposed  by  it 
over  the  street  for  the  use  of  teams  and 
pedestrians.  The  autliority  of  the  board  to 
impose  such  condition  cannot  be  contro- 
verted after  tiie  railway  company  has  agreed 
or  assented  to  the  order  of  the  board  and 
has  proceeded  thereunder.  When  assented 
to  by  the  parties  in  interest  the  action  of 
the  board  becomes  in  the  nature  of  an 
agreement,  and  is  conclusive  and  binding 
upon  botli.  Fort  St.  Union  Depot  Co.  v. 
State  K.  Cross.  Board,  45  Ant.  6~»  Eng.  K. 
Cas.  113,  81  Mich.  248,  45  jV.  IV.  /VV/.973. 

Where  a  company  desires  to  cross  a  street 
at  a  point  occupied  by  another  railroad, 
the  state  railroad  crossing  board  may,  un- 
der How.  St.  Mich.  §  3301,  require  such 
company  to  carry  its  tracks  above  those  of 
the  other  company  by  means  of  a  bridge, 
and  to  provide  a  passageway  upon  such 
bridge  for  teams  and  pedestrians,  the  cost 
of  such  passageway  to  be  borne  by  the  two 
companies  equally.  Fort  St.  Union  Depot 
Co.  V.  State  R.  Cross.  Board,  45  Am.  &• 
Eng.  R.  Cas.  113,  81  Mich.  248,  45  A^.  IV. 
Rep.  973. 

The  Detroit,  L.  &  N.  R.  Co.  instituted 
proceedings  for  condemning  a  right  of  way 
across  the  defendants'  road.  An  order  of 
confirmation  was  made,  which  was  appealed 
from  and  set  aside  by  the  supreme  court  as 
illegal  throughout.  But  after  getting  the 
condemnation,  without  giving  notice  to  de- 
fendants to  see  if  they  could  not  agree  as 
to  the  manner  of  making  the  crossing,  the 
complainants  clandestinely  made  prepara- 
tions to  push  the  work  through  for  making/ 
a  crossing  on  a  Saturday  night ;  and,  to 
prevent  interruption,  procured  a  void  in- 
juiction  to  be  issued  by  a  circuit  court 
commissioner,  and  went  through  the  form 
of  sending  notice  by  telegram,  not  meant 
to  reach  the  company  to  be  enjoined.  A 
show  of  armed  force  was  also  made.  The 
crossing  was  then  made  by  cutting  through 
an  embankment  and  putting  in  a  bridge, 
which  raised  the  grade  of  defendants'  road. 


After  the  work  was  done  the  defendants 
proposed  to  fill  up  the  gap  that  had  been 
made  and  restore  the  track  to  its  proper 
level.  A  bill  was  then  filed  by  the  com- 
plainants to  prevent  the  defendants  from 
interfering  with  their  crossing,  and  an  in- 
junction was  \ss\i&A  ex  parte  by  the  circuit 
court  commissioner.  The  answer  of  the  de- 
fendants set  up  the  above  facts  in  defense, 
and  asked  the  benefit  of  a  cross-bill,  and  of 
an  injunction  against  complainant's  further 
occupancy.  The  complainant's  case  was 
sustained,  and  the  injunction  granted  at  the 
outset  perpetuated.  Defendants  appealed. 
Held:  (i)  that  the  statute  in  relation  to 
making  railroad  crossings  con  tern  plates  that 
the  crossing  shall  be  made  under  or  over 
the  existing  road,  if  possible,  but  it  does  not 
contemplate  or  authorize  the  road  making 
the  crossing,  even  where  the  condemnation 
is  regular,  to  use  its  own  discretion  in  mak- 
ing it,  or  to  disturb  the  old  road  or  change 
its  grade;  (2)  that  complainant's  conduct 
presented  a  case  which  had  no  element  of 
lawful  right,  but  was  a  violent  and  lawless 
trespass,  which  would  have  justified  the  de- 
fendant in  filling  up  the  excavation  made, 
if  it  could  have  been  done  without  a  breach 
of  the  peace  on  its  part;  (3)  that  while  it  is 
the  duty  of  the  court,  under  the  circum- 
stances, to  see  that  defendants  are  placed 
in  a  proper  condition,  yet  the  facts  that 
complainant's  road  is  and  has  been  for 
some  time  in  full  operation,  that  there  is 
reason  for  using  the  preventive  jurisdiction 
ir  defendants'  favor  for  protecting  what  is 
imperiled  and  to  undo  or  remedy  such  mis- 
chief as  has  come  from  the  use  or  abuse  of 
legal  process,  render  it  the  duty  of  the  court 
to  render  relief  without  creating  further 
complications.  Toledo,  A,  A.  &•  A^.  M.  R. 
Co.  V.  Detroit,  L.  &'  A^.  R.  Co.,  28  Am.  &^ 
Eng.  R.  Cas.  280,  63  AficA.  645,  30  A'^.  M-'. 
Rep.  595. 

10. 3Iiuiiesota.— Under  Minnesota 

Gen.  St.  1878,  ch.  34,  g  47  (as  amended  by 
Gen.  Laws  1879,  ch.  35,  §  3),  a  company  has 
no  absolute  right,  at  its  own  mere  election, 
to  a  crossing  over  the  railroad  of  another 
company.  The  court  to  whom  the  applica- 
tion for  the  appointment  of  commissioners 
is  made  is  first  to  determine  whether  the 
crossing  sought  is  necessary  and  require.! 
by  public  interests.  The  provisions  of  sec- 
tion 17,  in  that  regard,  are  applicable  to  pro- 
ceedings under  section  47.  In  re  St.  Paul 
&*  N.  P.  R.  Co.,  30  Am.  &*  Eng.  R.  Cas.  294, 
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37  Minn.  164,  33  A^.  W.  Rep.  701.— Re- 
viewing State  V.  District  Court,  35  Minn. 
461. 

A  petiti(jn  for  the  appointment  c^  com- 
missioners is  authorized  by  Special  Laws 
1879,  ch.  185,  which  empowers  tlie  Min:  jap- 
olis  &  St.  Louis  R.  Co.  to  construct  all  or 
any  extensions,  brandies,  and  spur  tracks 
within  the  city  of  Minneapolis  which  may 
be  necessary  to  connect  its  road  with  other 
railroads,  and,  when  necessary  for  such  pur- 
pose, to  enter  upon  and  cross  the  roadbeds 
and  tracks  of  other  companies  upon  paying 
just  compensation,  to  be  ascertained  under 
the  condemnation  proceedings  thereby  au- 
thorized. Held,  upon  the  evidence  pro- 
duced before  the  district  court,  that  a  case 
was  made  out  for  its  consideration,  within 
the  provisions  of  that  act,  and  authorizing 
the  appointment  of  commissioners  as  peti- 
tioned for.  In  re  Minneapolis  &•  St.  L.  R. 
Co.,  30  Am.  &'  Eng.  R.  Cas.  279,  36  Minn. 
481,  32  ^V.   /F.  Rep.  556. 

1 1. Missouri.— Section  2741  of  the 

Missouri  Rev.  St.  of  1889,  providing  that 
the  right  to  appropriate  lands  held  by  any 
corporation  shall  not  interfere  with  the  uses 
to  which  by  law  the  corporation  holding 
the  same  is  authorized  to  put  its  lines  of 
railroad,  has  no  application  whatever  to 
railroad  crossings,  which  are  controlled  ab- 
solutely by  the  constitutional  provision  that 
every  railroad  company  shall  have  the  right 
with  its  road  to  intersect,  connect  with,  or 
cross  any  other  railroad,  and  by  §  2543  of 
the  Rev.  St.  of  1889,  expressly  authorizing 
any  railroad  to  cross,  intersect,  join,  or  unite 
its  road  with  any  other  railroad.  Kansas 
City  S.  B.  R.  Co.  v.  Kansas  City,  St.  L.  &* 
C.  R.  Co.,  57  Am.  <S««  Eng.  R.  Cas.  624,  118 
Mo.  599,  24  S.  IV.  Rep.  478. 

12. Nebraska.— The  right  of  way 

of  the  Union  Pacific  railway  is  not  property 
of  the  federal  government  set  apart  for  its 
own  public  use,  so  as  to  exempt  it  from  the 
operation  of  a  law  of  the  state  of  Nebraska 
respecting  the  crossing  and  connecting  of 
railroads,  and  the  condemnation  of  property 
for  those  purposes.  Union  Pac.  R.  Co.  v. 
Burlington  &*  M.  R.  R.  Co.,  i  McCrary 
(U.  S.)  452,  z  Fed.  Rep.  106. — Following 
Union  Pac.  R.  Co.z/.  Peniston,  18  Wall.  (U. 

caections  97  and  113  of  the  General  Stat- 
utes of  the  state  of  Nebraska,  respecting 
the  crossing  and  connecting  of  railroaris 
and  the  condemnation  of  property  for  thos' 


purposes,  are  applicable  to  foreign  as  well 
as  domestic  railway  corporations.  Union 
Pac.  R.  Co.  V.  Burlington  &•  M.  R.  R.  Co.,  3 
Fed.  Rep.  106,  !  McCrary  (U.  S.)  452. 

13. New  York.— Under  New  York 

Code  Civ.  Pro.  §  1356,  an  order  of  the  su- 
preme court  appointing  commissioners  to 
ascertain  and  determine  the  localities  of 
crossings  and  intersections  of  railroad 
tracks  affects  a  substantial  right,  within  the 
meaning  of  the  statute.  Such  a  proceeding 
is  not  affected  by  the  provisions  of  N.  Y. 
Laws  of  1850,  cli.  140.  In  re  Saratoga  Elec. 
R.  Co.,  58  Hun  {M.  Y.)  287,  34  .V.  Y.  S.  R. 
556,  12  N.  Y.  Supp.  318.— Reviewing  In 
re  Delaware  &  H.  Canal  Co.,  60  Hun.  (N.  Y.) 
209;  In  re  Prospect  Park  &  C.  I.  R.  Co.,  85 
N.  Y.  489;  In  re  Lockport  &  B.  R.  Co.,  77 
N.  Y.  558. 

Where  one  railroad  company  undertakes 
to  change  the  route  of  another  company 
which  is  about  to  cross  its  track,  the  pro- 
ceeding for  this  purpose  cannot  *be  insti- 
tuted under  N.  Y.  Laws  of  1850,  ch.  140, 
§  22,  which  relates  to  a  change  of  route, 
but  must  be  instituted  under  section  28.  In 
re  New  York,  L.  E.  <S-  W.  R.  Co.,  \  10 N.  Y. 
374,  18  N.  E.  Rep.  120,  i8.M  Y.  S.  R.  159; 
affirming  wHitmx^,  7  N.  Y.  S.  R.  791.— 
Applying  In  re  Boston,  H.  T.  &  W.  R.Co., 
79  N.  Y.  64,  In  re  Lake  Shore  &  M.  S.  R. 
Co.,  89  N.  Y.  444 ;  In  re  New  York,  L.  E.  <1 
W.  R.  Co.,  99  N.  Y.  388. 

But  where  the  objection  to  an  application 
instituted  under  the  N.  Y.  Laws  of  1850,  ch. 
140,  §  28,  subd.  6,  for  the  appointment  of 
commissioners  to  determine  the  localities 
and  manner  of  crossing  of  the  tracks  of  two 
railroads,  is  that  the  crossing  may  not  be 
necessary  if  located  at  another  point,  pro- 
ceedings should  be  instituted  under  the  N. 
Y.  Railroad  Act,  §  22,  to  effect  a  change  of 
route.  Boston,  H.  T.  &*  W.  R.  Co.  v.  Troy 
&>  B.  R.  Co..  58  How.  Pr.  {N.  Y.)  167.— 
Following  In  re  Buffalo  &  L.  R.  Co., 
15  Hun  (N.  Y.)  365. 

The  power  of  commissioners  under  the 
N.  Y.  Railroad  Act  of  1850  to  decide  as  to 
the  point  and  manner  of  crossing  tracks  of 
disagreeing  railroad  companies  gives  such 
commissioners  discretion  to  determine  the 
spot  and  the  method  of  its  accomplishment. 
Boston,  H.  T.  &>  W.  R.  Co.  v.  Troy  &>  B. 
R.  Co.,  58  How.  Pr.  {N.  Y.)  167. 

The  petitioning  railroad,  under  the  N.  Y. 
Railroad  Act  (Laws  of  1850,  ch.  140),  is  en- 
t  tic  1  tf)  tlic  benefit  of  the  act,  notwithstand- 
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ing  the  fact  that  the  proposed  intersecting 
road  is  parallel  to  its  road  in  many  places ; 
because  the  company  is  not  restricted  to 
one  crossing  of  the  tracks.  In  re  Boston, 
//.  T.  ^  W.  li.  Cc,  79  A^.  Y.  64;  modify- 
ing 58  Ho7v.  Pr.  67. — Applied  in  Re  New 
York.  L.  E,  &  W.  R.  Co.,  1 10  N.  Y.  374. 

14.  Pciiiisylvuniu.  —  A    railroad 

crossing,  within  the  meaning  of  Act  of  June 
19,  1 87 1,  §  2  (P.  L.  1861),  is  such  a  crossing 
only  as  appropriates  no  part  of  the  land  or 
right  of  way  of  the  company  whose  track  is 
to  be  crossed,  to  the  exclusive  use  of  the 
company  seeking  to  cross.  Sharon  K.  Co. 
V.  SharpsvilU  R.  Co.,  122  Pa.  St.  533,  17  Atl. 
Rep.  2  H. 

The  Union  Pass.  R.  Co.  of  Philadelphia 
did  not  obtain  a  right  to  cross  the  tracks  of 
a  railroad  already  constructed,  under  the 
Pennsylvania  act  of  1873,  which  supple- 
mented the  company's  charter  of  1864,  giv- 
ing the  right  10  cross  any  "  railways  or  rail- 
roads now  or  hereafter  to  be  laid  on  Mar- 
ket street."  Maris  v.  Union  Pass.  R.  Co., 
10  Phila.  (Pa.)  41.  And  see  also  Market 
St.  Pass.  R.  Co.  V.  Union  Pass.  R,  Co.,  10 
P/ii/a.  {Pa.)  43. 

15. Vermont. — A  second  company 

cannot  be  deprived  of  the  right  of  intersect- 
ing or  crossing  the  track  of  an  older  com- 
pany except  at  the  dictation  and  permission 
of  the  latter,  under  the  Vt.  Gen.  St.  ch.  28, 
§  18,  providing  that  a  company  "shall  be 
deemed  to  be  seised  and  possessed  of  the 
land "  appraised  by  the  commissioners. 
Central  Vt.  R.  Co.  v.  Woodstock  R.  Co.,  50 
Vt.  452. 

Where  there  is  a  controversy  between  two 
railroad  companies  as  to  the  crossing  by 
one  of  the  track  of  the  other,  when  there 
are  no  provisions  with  respect  thereto  in 
their  charters,  §  84,  Vt.  Gen.  St.,  applies, 
and  tlie  respective  rights  of  the  companies 
must  be  determined  by  the  commissioners 
thereunder.  Central  Vt.  R.  Co.  v.  Wood- 
stock R.  Co.,  50  FA  452. 

10.  Power  to  eoiitlcinn  ri{;ht  to 
cross,  generally. ♦ — A  right  to  cross  an 
existing  railroad  may  be  taken  by  con- 
demnation for  the  use  of  another  railroad, 
or  for  the  use  of  the  public  as  a  highway. 
State  {Central  R.  Co.,  pros.)  v.  Bayonne,  43 


♦Right  of  companies  to  cross  each  other's 
tracks,  se«:  28  Am.  &  Eng.  R.  Cas.  679,  abstr. 

Power  of  one  corporation  to  condemn  lands 
of  another,  see  note,  40  Am.  Rep.  748. 


Am.  (S-  Eng.  R.  Cas.  176,  52  N.  J.L.  503, 20 
Atl.  Rep.  69. 

And  one  company  may  condemn  the 
right  to  cross  the  lands  of  another  com- 
pany of  the  same  character,  although  those 
lands  be  necessary  for  the  railroad  purposes 
of  the  latter  C(jmpany.  National  Docks  &• 
N.  J.  J.  Connecting  R.  Co.  v.  State,  53  N. 
J.  L.  217,  21  Atl.  Rep.  570. 

The  right  of  a  railroad  corporation  to 
hold  land  is  not  an  unqualitied  right,  but  it 
is  limited  to  the  uses  and  purposes  of  the 
corporation,  and  is  to  be  held  for  the  pur- 
poses of  the  grant  for  public  uses.  The 
title  which  it  has  in  its  right  of  way  is  a 
qualified  title,  subject  to  the  equal  right  ot 
another  railroad  corporation  to  cross  the 
same  with  its  track,  provided  compensation 
be  made  as  required  in  the  case  of  indi- 
viduals for  the  property  appropriated,  or 
the  interest  therein  which  is  so  appropri- 
ated. Lake  Jhore  <3-  M.  S.  R.  Co.  v.  Cincin- 
nati, S.  &*  C.  R.  Co.,  30  Ohio  St.  604,  16  Am. 
Ry.  Rep.  291.— Quoting  Boston  &  A.  R. 
Co.  V.  Greenbush,  5  Lans.  (N.  Y.)  461. 
Rkviewing  Albany  N.  R.  Co.  v.  Brownell, 
24  N.  Y.  345;  Boston  &  W.  R.  Corp.  v. 
Old  Colony  R.  Corp.,  12  Cush.  (Mass.)  605. 

1 7.  Application  for  additional  fa- 
cilities.— The  fact  that  one  company  has 
acquired  a  strip  of  land  thirty  feet  wide 
across  another  company's  right  of  way  for  a 
crossing,  upon  which  to  lay  two  tracks,  at 
the  expense  of  the  former,  by  mutual  agree- 
ment and  for  a  consideration  agreed  upon, 
will  not  preclude  the  former  from  obtaining, 
under  the  Eminent  Domain  Act,  an  addi- 
tional right  of  way  of  twenty  feet  across  the 
latter  company's  road  when  rendered  neces- 
sary by  the  increased  business  of  the  former 
road,  where  there  is  no  restriction  of  such 
right  in  the  agreement ;  and  it  matters  not 
that  such  increased  business  is  brought 
about  by  its  contracts  of  connection  with 
other  railroad  companies.  Chicago  &'  W. 
I.  R.  Co.  V.  Illinois  C.  R.  Co.,  113  ///.  156. 

Where  a  right  of  one  company  to  cross 
another  company's  road  by  two  tracks  has 
been  acquired  by  purchase,  and  limited  to  a 
riglit  of  way  thirty  feet  wide,  and  it  does 
not  appear  that  the  relinquishment  for  the 
future  of  any  right  of  further  application 
for  additional  facilities  of  crossing  in  any 
way  entered  into  the  amount  of  compensa- 
ti')n  which  was  arranged,  and  the  right  to 
lay  additional  tracks  across  the  same  road 
is  sought  by  condemnation,  the  company 
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seeking  to  condemn  will  not  be  required  to 
surrender  its  rights  acquired  by  the  pur- 
chase in  order  that  it  may  have  the  con- 
demnation sougiit,  and  have  compensation 
assessed  for  the  four  tracks  in  that  proceed- 
ing. Chicago  i3>»  W.  I.  R.  Co.  v.  Illinois  C. 
R.  Co.,  113  ///.  156. 

18.  Ri(;lit  to  run  road  across  an- 
other company's. yards.*— The  Penn- 
sylvania act  of  June  19,  1871,  P.  L.  1361,  §  2, 
relating  to  the  crossing  of  lines  of  railroads 
by  other  railroads,  is  inapplicable  where  one 
compimy  seeks  to  run  its  line  through  the 
yard  of  another  conipany  and  to  cross  yard- 
tracks  and  switches  of  the  older  company 
therein,  as  mere  incidents  to  the  use  of  its 
main  line.  Allegheny  Valley  R.  Co.  v.  Pitts- 
burg Junction  R.  Co.,  122  Pa.  Si.  511,6  /itl. 
Rep.  564.  — Distinguished  in  Pittsburgh 
Junction  R.  Co.  v.  Allegheny  Valley  R.  Co., 
146  Pa.  St.  297.  Followed  in  Sharon  R. 
Co.  V.  Sharpsville  R.  Co.,  122  Pa.  St.  533. 

A  company  incorporated  under  the  acts 
of  February  19,  1849,  P.  L.  79,  and  April  4, 
1868,  P.  L.  62,  cannot  appropriate  for  its 
road  a  part  of  the  yard  of  another  com- 
pany reasonably  necessary  for  the  corporate 
purposes  of  the  latter,  merely  for  the  sake 
of  convenience,  or  to  save  expense,  and  in 
the  absence  f)f  any  actual  necessity  for  such 
appropriation.  Pittsburgh  Junction  R.  Co. 
V.  Allegheny  Valley  R.  Co.,  146  Pa.  St.  297, 
23  All.  Rep.  313. 

It  being  found  that  a  proposed  construc- 
tion of  plaintiff  company's  road  across  de- 
fendant company's  yard,  upon  an  elevated 
structure  occupying  but  a  trifling  part  of 
the  yard,  would  cause  comparatively  little 
injury,  easily  compensated  in  damages,  and 
was  absolutely  necessary,  plaintiff's  right  to 
effect  such  crossing  will  be  sustained  and 
enforced.  Pittsburgh  Junction  R.  Co.  v. 
Allegheny  Valley  R.  Co.,  146  Pa.  St.  297,  23 
Atl.  Rep.  313. 

10.  Wliat  may  be  condemned — 
"  Located  route."— By  the  terms  of  the 
general  railroad  law  of  New  Jersey  a  com- 
pany organized  thereunder  may  condemn 
the  "  located  route  "  of  an  existing  railroad 
only  for  the  purpose  of  crossing  the  same ; 
and  where  a  petition  of  such  a  company  for 
the  appointment  of  commissioners  shows 
that  it  seeks  to  condemn  a  part  of  such  a 
route  generally,  and  not  merely  for  the  pur- 

*  Crossing  premises  of  another  railroad  com- 
pany. When  necessity  is  shown,  see  note,  28 
Am.  &  Enc.  R.  Cas.  270. 


pose  of  crossing,  an  order  made  thereon 
will  be  set  aside.  United  N.  J.  R.  &•  C. 
Co.  v.  National  Docks  &*  N.J.J.  Connecting 
R.  Co.,  44  Am.  Sf  En(r.  R.  Cas.  226,  52  N. 
J.  L.fp,  18  AtL  Rep.  yji,. 

20.  Gascnient  acquired  by  crossing 
company. — In  the  condemnation  of  a  rigiit 
to  cross  the  track  of  another  company,  all 
that  is  required  is  the  privilege  or  easement 
of  crossing.  The  place  of  crossing  is  to  be 
and  remain  in  the  common  use  of  both  com- 
panies for  the  exercise  of  their  respective 
f  ranch  ises.  National  Docks  &•  N.  J.  J.  Con- 
necting R.  Co.  v.  State,  53  N.  J.  L.  217,  21 
Atl.  Rep.  570. 

In  such  case,  like  the  case  where  the 
manner  of  crossing  is  designated,  a  mere 
privilege  or  easement  of  crossing  is  ac- 
quired, the  land  being  subject  to  a  like 
privilege  or  easement  in  favor  of  the  road 
crossed.  National  Docks  &*  N.  J.  J.  Con- 
necting R.  Co.  V.  State,  53  N.  J.  L.  217,  21 
AtL  Rep.  570. 

A  right  of  way  over  level  crossings  con- 
structed by  a  company  is  not  restricted  to 
the  purposes  for  which  communication  was 
necessary  at  the  time  the  railway  was  made, 
but  there  is  a  right  of  way  for  all  purposes 
which  will  not  interfere  with  the  proper 
working  of  the  railway.  United  Land  Co. 
V.  Great  Eastern  R.  Co.,  33  L.  T.  292.  44 
L.  J.  Ch.  685,  L.  R.  10  Ch.  586,  23  W.  R. 
896;  affirming  L.  R.  17  Eq.  158,  43  L.  J. 
Ch.  363,  22  W.  R.  126. 

21.  Must  not  materially  injure 
easement  and  tVancliise  of  other 
company. — Upon  due  compeivsation,  the 
present  use  of  the  lands  for  the  railroad 
crossed  must  yield  to  any  necessary  inter- 
ference by  the  crossing  road  which  will  not 
destroy  the  reasonably  fair  enjoyment  and 
exercise  of  the  franchises  of  the  company 
whose  lands  are  crossed.  National  Docks 
&*  N.  J.  J.  Connecting  R.  Co.  v.  State,  53  A^. 
J.L.  217,  21  Atl.  Rep.  570. 

It  seems  that  the  action  of  the  commis- 
sioners appointed  cnder  the  New  York 
statute,  for  the  purpose  of  locating  the 
crossing  of  one  railroad  over  the  track  of 
another,  is  unauthorized  and  subject  to 
review  when  such  location  materially  im- 
pairs the  buildings  and  facilities  of  the 
company  whose  track  is  crossed,  and  where 
it  appears  that  exclusive  occupation  of  such 
buildings  is  necessary  by  the  companies 
owning  them.  In  re  Boston,  H.  T.  &^  IV.  R. 
Co.,  79  A^.  V.  64 ;  modifying  58  How.  Pr.  67. 
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Under  a  statute  authorizing  the  court  to 
prescribe  a  location  for  the  crossing  of  one 
railroad  by  another,  the  company  whose 
land  is  taken  for  that  purpose  can  have 
only  the  i)lace  and  manner  of  a  necessary 
crossing,  so  ordered  as  to  be  as  little  in- 
jurious to  it  as  is  consistent  with  the  ac- 
coinplisliment  of  the  purpose,  regard  being 
had  for  the  necessities  of  both  corporations 
and  the  public.  In  re  Minneapolis  &>  St.  C. 
J\.  Co.,  39  Minn.  162,  39  N.  IV.  Rep. 
65. 

And  whether  a  certain  manner  of  cross- 
ing one  railroad  by  another  is  compatible 
•'  with  tiic  greatest  public  benefit  and  least 
private  injury"  is  a  question  of  fact  to  be 
determined  with  reference  to  tl  e  circum- 
stances proved.  California  Southern  R.  Co. 
V.  Southern  Pac.  R.  Co.,  20  Aw.  &^  Eng.  R, 
Cas.  309,  67  Cat.  59,  7  /'ac.  Rep.  1 23. 

The  land  of  a  company,  consisting  of  a 
portion  of  a  disused  public  canal  purchased 
from  the  commonwealth,  upon  which  no 
tracks  are  actually  laid  by  the  owner,  al- 
though they  are  shortly  to  be  laid,  is  liable 
to  be  crossed  by  the  tracks  of  another  rail- 
road company  in  such  a  manner  as  will  not 
interfere  with  the  use  thereof  by  the  owner 
for  the  construction  of  a  railroad.  Appeal 
of  the  Western  Pa.  R.  Co.,  4  Am.  &•  Eng.  R. 
Cas.  191,  99  Pa.  St.  155. 

While  under  the  Missouri  statutes  and 
constitution  a  railroad  company  accepts  its 
charter  and  franchises  and  owns  and  uses 
its  tracks,  subject  to  the  power  of  the  state 
to  authorize  the  construction  of  other  rail- 
roads across  its  tracks,  no  railroad  can  be 
constructed  so  as  to  appropriate  the  exclu- 
sive possession  of  such  tracks  or  deprive 
the  company  of  its  proper  use  of  the  same. 
Kansas  City  S.  B.  R.  Co.  v.  Kansas  City,  St. 
L.  ^S^'  C.  R.  Co.,  57  Am.  &*  Eng.  K.  Cas.  624, 
I  i8  Mo.  599,  24  5.  IV.  Rep.  478. 

The  general  railroad  law  does  not  author- 
ize a  company  organized  thereunder  to 
adopt  a  plan  of  crossing  an  existing  railroad 
which  will  compel  an  alteration  of  its  grade 
in  order  to  its  continued  operations;  but 
the  crossing  authorized  to  be  acquired  by 
condemnation  is  one  where  the  previously 
existing  use  of  the  spot  as  a  railroad  con- 
tinues in  co-operation  with  the  use  by  the 
new  railroad.  United  N.  J.  R.  &>  C.  Co,  v. 
National  Docks  &•  N.  J.  J.  Connecting  R, 
Co.,  44  Am.  &>  Eng.  R.  Cas.  226,  52  N.f.  L. 
90,  18  Atl.  Rep.  574. 

In  a  controversy  between  two  railroads  as 


to  the  location  and  manner  of  a  crossing 
under  the  Pennsylvania  act  of  June  19, 
1871  (P.  L.  1 361),  while  the  rights  of  the 
road  first  constructed  are  to  be  primarily 
regarded  and  protected,  the  rights  and  in- 
terests of  the  crossing  road  are  also  to  re- 
ceive a  reasonable  degree  of  care  and  con- 
sideration ;  and  a  comparatively  slight 
injury  or  inconvenience  to  the  former  need 
not  be  avoided  when  the  avoidance  would 
necessarily  inflict  a  great  injury  on  the 
latter  or  would  involve  an  unreasonable 
expenditure  of  money  out  of  all  proportion 
to  '..he  damage  done.  Baltimore  &•  P.  R. 
Co.  V.  Philadelphia,  W.  &•  B.  R.  Co.,  17 
Phila.  {Pa.)  396. 

Plaintiff  proposed  to  cross  the  defendant's 
tracks  by  means  of  a  bridge  supported  upon 
abutments  built  entirely  outside  of  the 
latter's  right  of  way  and  iron  pillars  stand- 
ing in  the  spaces  between  the  main  track 
and  certain  side-tracks  (of  which  there  were 
eight  at  that  point)  adjacent  thereto  and  in 
the  spacej  between  the  side-tracks.  The 
defendant  objected  to  the  pillars  altogether, 
alleging  that  they  would  necessarily  be  so 
near  to  the  tracks  as  to  be  dangerous.  It 
appearing  that  a  bridge  with  terminal  sup- 
ports only  would  be  required  to  have  a  span 
of  317  feet— greater  than  that  of  any  similar 
bridge  in  this  country — and  that  it  would 
cost  fifty  per  cent,  more  than  one  of  the 
kind  proposed,  and  that  the  pillars  would 
leave  ample  room  for  the  safe  movement  of 
cars,  the  court  was  of  the  opinion  that  the 
erection  of  the  pillars  should  be  permitted. 
Baltimore  &*  P.  R.  Co.  v.  Philadelphia,  IV. 
&'  B.  R.  Co.,  17  Phila.  (Pa.)  396. 

22.  What  is  a  takiii{>:  rcqiiiriiif; 
coiiiiiuiisatiuii — (i)  A  taking. — The  cross- 
ing or  intersecting  of  the  road  of  one  com- 
pany by  that  of  another  is  the  "taking  of 
property  "  within  the  meaning  of  the  con- 
stitutional provisions  requiring  compensa- 
tion to  be  made.  Memphis  &*  C.  R.  Co.  v. 
Birmingham,  S.  &*  T.  R.  R.  Co.,  96  Ala. 
571,  II  So.  Rep.  642.  —  Distinguishing 
Montgomery  Southern  R.  Co.  v.  Sayre,  72 
Ala.  443.  Quoting  McCarthy  v.  Metro- 
politan Board  of  Works,  L.  R.  8  C.  P.  209; 
Mobile  &  G,  R.  Co.  v.  Alabama  Midland  R. 
Co.,  87  Ala.  501.  Rkvik.winc;  Pumpelly  v. 
Green  Hay  &  M.  Canal  Co.,  13  Wall.  (U.  S.) 
166;  Chicago  &  A.  R.  Qo.v.  Springfield  & 
N.  W.  R.  Co.,  67  III.  147;  Highland  Ave.  &. 
B.  R.  Co.  V.  Birmingham  Union  R.  Co,,  93 
Ala.  505. 
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There  has  been  a  taking  of  property  for 
public  use  within  the  meaning  of  the  Illinois 
constitution  where  a  railroad  track  has 
been  constructed  across  a  street  upon  which 
another  company  has  laid  its  track,  though 
built  on  the  same  grade,  and  the  latter 
company  may  enjoin  such  construction  un- 
til the  pt.ymeni  of  the  proper  compensation. 
Chicago  &•  W.  I.  R.  Co.  v.  Chicago,  St.  L.  &* 
P.  A\  Co.,  15  ///.  Ap/>.  587.— Approved  in 
Georgia  Midland  &  G.  R.  Co.  v.  Columbus 
Southern  R.  Co.,  89  Ga.  205. 

Where  one  company  constructs  its  track 
across  the  track  of  another  the  latter  is 
entitled  to  compensation,  although  the 
tracks  of  the  latter  are  upon  piles  over  tide 
waters.  Grand  /unction  A'.  &*  D.  Co.  v. 
County  Cnni'rs,  14  Gray  {^fass.)  553. 

(2)  Not  a  taking. — A  company  in  build- 
ing its  road  crossed  the  line  of  a  projected 
railway  upon  a  grade  twelve  or  fourteen 
feet  above  the  grade  of  the  other.  No  work 
had  been  done  on  the  projected  line  at  or 
near  Hie  point  of  intersection,  nor  had  the 
right  of  way  been  acquired  from  the  owner, 
nor  proceedings  been  taken  to  condemn  it. 
Held,  no  injury  to  the  projected  road  for 
which  damages  could  be  recovered.  St. 
Louis,  I.  M.  &*  S.  A\  Co.  v.  Peach  Orchard 
Sr*  G.  R.  Co.,  20  Am.  &*  Eng.  R.  Cas.  251,  42 
Ari\  249. 

Merely  crossing  a  railroad  or  canal  with 
anotiier  railroad,  as  it  involves  no  exclusive 
use  of  the  property  occupied  in  crossing,  is 
•lot  a  taking  or  impairment  of  the  copi- 
par.y's  franchises  whose  property  is  thus 
burdened.  State  (Lchii^h  Valley  R,  Co., 
pros.)  V.  Dopier  tS»  A'.  R.  Co.,  14  Aw.  &*  Eng. 
R.  Cas.  87,  43  A'./.  L.  528. 

2:1.  What  In  a  iiiihlic  ii8C.— Where 
the  record  in  proceedings  (or  tlie  appoint- 
ment of  commissioners  to  condemn  a  cross- 
ing for  one  railroad  over  the  track  of  an- 
other shows  that  the  construction  of  certain 
branches  and  s"ir  tracks  laid  down  on  the 
map  and  survey  is  essential  to  any  success- 
ful operation  of  the  petitioner's  road,  such 
branches  and  spurs  must  be  held  to  be  nec- 
essary for  public  use  (How.  St.  Mich.  § 
3332).  Toledo,  S.  &^  M.  R.  Co.  v.  East  Sag- 
inaw (S^  .SV,  C.  R.  Co.,  36  //;;/.  &•  Eng.  R. 
Cas.  553,  72  Mich.  206,  40  .V.  \V.  Rep.  436. 

b.  Proceedings  to  Condemn. 

24.  Oniicrally  —  GominiHHionnrfi.— 

The  proper  proceeding  in  such  case  is  by 
bill  or  petition  in  equity  to  determine  the 


mode  of  crossing.  Pennsylvania  S.  V.  R. 
Co.  v.  Philadelphia  Gf  R.  R.  Co.,  20  Phila. 
(Pa.)  420. 

The  only  questions  before  the  court  in 
condemnation  proceedings  being  the  mode 
of  crossing  and  the  compensation  required, 
it  was  proper  to  leave  the  determination  < 
these  questions  to  commissioners  appointed 
in  accordance  with  the  statute  to  provide 
for  all  details  of  condemnation  and  opera- 
tion which  would  ordinarily  be  provided  by 
a  contract  between  the  companies  them- 
selves, had  they  been  able  to  agree.  Kansas 
City  S.  B.  R.  Co.  v.  Kansas  City,  St.  L.  i5^ 
C.  R.  Co.,  57  Am.  &•  Eng.  R.  Cas.  624,  118 
Afo.  599,  24  S.   IF.  Rep.  478. 

There  is  no  powci  vested  in  the  commis- 
sioners appointed  to  investi<;ate  the  feasi- 
bility and  method  of  chiinging  a  railroad 
route,  under  the  N.  Y.  railroad  act  of  1850, 
to  determine  the  grade  at  which  one  line 
shall  cross  another;  nor  is  it  within  their 
power  to  decide  whether  a  company  has 
located  its  line  over  land  which  cannot  be 
taken  under  condemnation  proceedings. 
In  re  Lake  Shore  &-  M.  S.  R.  Co.,  89  A'.  )'. 
442;  affirming  25  Hun  316.— APPLIED  in 
Re  New  York,  L.  E.  &  W.  R.  Co.,  1 10  N.  Y. 

374.        FOLI  OWED      AND      QUOTED      IN      Re 

Niagara  Falls  H.  P.  &  M.  Co.,  51  N.  Y.  S. 
R.  887,  68  Hun  (N.  Y.)  391. 

25.  JiiriNdietioii  —  State  cro8siii{? 
board. — The  equitable  powers  conferred 
upon  the  courts  of  common  pleas  by  Pa. 
act  of  June  19,  1871,  §  2  (P.  L.  p.  1861),  in 
regard  to  railroad  crossings  cannot  be  in- 
voked in  favor  of  a  company  whose  primary 
object  is  to  appropriate  the  lands  or  right 
of  way  of  another  company,  the  crossing  of 
Its  tracks  being  a  mere  incident.  Sharon 
R.  Co.'s  Appeal,  122  Pa.  St.  533,  17  All  Rep. 
234.— Following  Pittsburgh  Junction  R. 
Co.'s  Appeal,  122  Pa.  St.  511. 

Where  the  terminal  branches  of  a  rail- 
road arc  designated,  surveyed,  and  mapped 
with  the  main  line,  approved  by  a  majority 
of  the  directors,  and  certified  as  essential 
to  the  development  0/  business  along  the 
line  of  the  road,  it  is  sufficient  to  give  the 
state  crossing  board  jurisdiction.  Toledo, 
S.  &*  M.  R.  Co.  v.  East  Saginaw  &*  St.  C.  R. 
Co.,  36  Am.  &•  Eng.  R.  Cas.  553,  72  Mich. 
206,  40  A^.   ]V.  Rep.  436. 

The  discontinuance  of  condemnation 
proceedings  as  to  one  point  of  crossing 
does  not  affect  action  to  be  taken  as  to 
other  points.    (Camubcll  and  Morse,  JJ., 
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dissenting.)  Toledo,  S.  <S>»  J/.  ^.  C<j.  v.  East 
Saginaw  &•  St.  C.  R.  Co.,  36  Am.  &^  Eng. 
K.  Cas.  553,  72  Mich.  206,  40  A'^,  W.  Rep. 
436. 

20.  Parties  —  Lessee.  —  Where  one 
company  gives  another  one  a  lease  of  a  por- 
tion of  its  track  between  a  certain  place 
and  its  terminus,  but  reserves  its  franchise 
and  the  right  to  exercise  its  corporate  pow- 
ers and  the  "general  control,  management, 
and  supervision  of  the  main  line  of  the 
track,  ♦  *  *  and  the  full  and  sole  control 
and  direction  of  the  management,  use,  lo- 
cation, improvement,  and  repair  of  the 
same,"  etc.,  the  lessee  company  will  not 
have  such  an  interest  in  the  line  of  the  road 
leased  as  to  make  it  a  necessary  party  to  a 
proceeding  by  another  company  for  the 
condemnation  of  a  right  of  way  across  the 
track  of  the  lessor  company.  Englewood 
Connecting  R.  Co.  v.  Chicago  &•  E.  I.  R.  Co. , 
2-5  Am.  &•  Eng.  R.  Cas.  227,  117  III.  611,  6 
N.  E.  Rep.  684. 

27.  Effort  to  agree.— An  intersecting 
railroad  should  attempt  to  agree  with  the 
road  crossed  upon  the  point  and  manner  of 
crossing  and  compensation  therefor  before 
seeking  the  interposition  of  a  court  in  pro- 
ceedings to  appropriate  a  right  of  way. 
Seattle  &^  M.  R.  Co.  v.  State,  7  Wash.  1 50. 
34  Pac.  Rep.  551.— Quoting  Missouri,  K.  & 
T.  R.  Co.  V.  Texas  &  St.  L.  R.  Co.,  10  Fed. 
Rep.  497. 

Under  the  provision  of  the  Indiana  stat- 
ute authorizing  a  company  to  cross  the  track 
of  another  company,  and  providing  that 
"  if  the  two  corporations  cannot  agree  upon 
the  amount  of  compensation  to  be  made 
therefor,  or  the  points  or  manner  of  such 
crossing  and  connections,  the  same  shall 
be  ascertained  "  by  commissioners,  it  is  es- 
sential that  there  should  have  been  an  effort 
made  by  the  companies  to.  agree,  not  only 
as  to  conipensation,  but  also  as  to  the  point 
or  manner  of  crossing;  and  a  petition  for 
the  condemnation  of  right  of  way  must  al- 
le,u;e  a  compliance  with  the  statute  in  all 
these  respects.  Lake  Shore  &•  M.  S.  R.  Co. 
V.  Cincinnati,  W.  <S-  M.  R.  Co.,  37  Am.  &* 
Eng.  R.  Cas.  430,  116  Ind,  578,  19  A^.  E. 
Rep.  440. 

If  objections  are  seasonably  and  appro- 
priately made  in  proceedings  for  the  con- 
demnation of  lands  of  one  railway  company 
by  another  that  the  company  failed  to  make 
the  necessary  attempt  to  acquire  right  of 
way  by  agreement,  there  is  no  room  for  the 


presumption  that  the  landowner  has  waived 
such  effort  to  agree.  Lake  Shore  <&*  M.  S. 
Ji.  Co.  V.  Cincinnati,  W.  &*  M.  R.  Co. ,  37 
Am.  Or*  Eng.  R.  Cas.  430.  116  Ind.  578,  i^N. 
E.  Rep.  440. 

Negotiations  relative  to  the  crossing  of 
one  road  by  anotlier,  had  with  the  general 
manager,  vice  president,  and  attorney  of  the 
road  sought  to  be  crossed,  when  such  offi- 
cers assume  to  negotiate  for  their  company 
and  no  notice  is  given  to  the  person  with 
whom  they  confer  that  they  have  not  au- 
thority to  act,  constitute  an  effort  to  agree 
with  such  company,  within  the  requirement 
of  the  statute  relating  thereto.  In  re  Sar- 
atoga Elec.  R.  Co.,  58  Hun  {N.  Y.)  287,  34 
N.  V.  S.  R.  556,  12  A^.  Y.  Supp.  318. 

Under  N.  Y.  Railroad  Act  1850,  ch.  140, 
§  28,  subd.  6,  relating  to  the  crossing  of  the 
track  of  one  railroad  company  by  anotlier, 
an  effort  to  agree  betvveen  two  companies 
being  a  condition  precedent  to  the  authority 
of  the  court  to  appoint  commissioners,  the 
petition  must  aver  an  effort  0:1  the  part  of 
the  companies  tending  to  such  an  agree- 
ment as  to  the  points  and  manner  of  cross- 
ing. In  re  Boston,  H.  T.  &^  IF.  R.  Co.,  79 
N.  Y.  69;  affirming  in  part  {?)  22  Hun  176. 
— Following  In  re  Lockport  &  B.  R.  Co., 
77  N.  Y.  557. 

A  voluntary  agreement  entered  into  on 
the  part  of  a  lessee  of  a  railroad  with  a 
company  petitioning  for  a  right  to  cross 
the  track  of  the  former  is  binding  upon 
such  lessee  but  not  upon  the  lessor  as  to 
the  reversionary  interest.  Consequently, 
the  lessee  alone  being  made  a  party,  the  es- 
tate in  reversion  cannot  be  affected.  In  re 
Boston  H.  T.  &'  W.  R.  Co..  79  N.  Y.  69 ; 
affirming  in  part  (?)  22  Hun  176. 

In  such  proceedings  instituted  against 
both  lessor  and  lessee,  a  petition  which  al- 
leges an  attempt  and  effort  to  agree  with 
the  lessee,  but  containing  no  allegation  as 
to  an  attempt  to  make  such  agreement  with 
the  lessor,  does  not  autlK)rize  an  appoint- 
ment of  commissioners  under  the  statute  as 
against  the  lessor  company.  In  re  Boston, 
H.  T.  (S-  IV.  R.  Co.,  79  N.  Y.  69;  affirming 
in  part  (.?)  22  Hun  176. 

Where  there  is  an  allegation  that  the  two 
companies  interested  in  the  crossing  of  a 
railroad  track  were  unable  to  agree  upon  the 
points  and  method  of  crossing  and  the  com- 
pensation to  be  paid  for  the  same,  such 
allegations  need  not  be  proven  unless  put  in 
issue.     In  re  Boston,  H.   T.  &*   IP'.  R.  Co., 
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79   N.    Y.    64;    modifying    58    Haw.   Pr. 
167. 

The  burden  of  proof  is  upon  the  petition- 
ing company  with  respect  to  the  issue  as  to 
whether  the  two  companies  failed  to  agree 
as  to  the  method  and  place  of  making  the 
crossing.  In  re  Loc/cport  &>  />'.  /i.  Co.,  77 
N.  V.  557,  632  ;  reversing  15  Hun  365. 

28.  Petition— Complaint,  jjeucr- 
ally.  —A  proceeding  to  ascertain  compen- 
sation for  crossing  one  railroad  by  another 
may  be  united  with  a  proceeding  to  acquire 
lands  for  depot  purposes.  So  also  a  pro- 
ceeding to  acquire  a  right  of  way  for  a  rail- 
road across  the  right  of  way  of  another,  and 
to  acquire  a  right  of  way  over  the  lands  of 
the  latter,  may  be  united  under  section  1244 
of  the  California  Code  of  Civil  Procedure. 
California  Southern  K.  Co.  v.  Southern 
Pac.  R.  Co.,  20  Am.  &>•  Eng.  R.  Cas.  309, 
67  Cat.  59,  7  Pac.  Rep.  123. 

An  averment  in  a  petition  of  a  company 
to  condemn  a  crossing  desired  to  be  made 
of  another  railroad,  which  states  that  it  is 
necessary  for  public  use  to  take  for  use  of 
petitioners  the  property  described  therein, 
is  a  sufficient  averment  on  that  subject.  To- 
ledo, S.  <S-»  J/.  A'.  Co.  V.  East  .Saginaiii  &>  St. 
C.  R.  Co.,  36  Am.  &>  Eng.  R.  Cas.  553,  72 
A/ich.  206,  40  N.  IF.  Rep.  436. 

A  petition  of  a  company  to  take  the  lands 
of  another  company  for  crossing  purpc^ses, 
which  states  that  the  petitioning  company 
has  decided  that  the  property  in  question  is 
necessary  to  accommodate  the  tracks  pro- 
posed and  to  develop  business  along  its 
line,  is  sudicient  on  that  subject.  Toledo, 
S.  i-r'  M.  R.  Co.  v.  East  Saginaw  &>  St.  C. 
R.  Co.,  36  y/w.  (S-»  Eng.  R.  Cas.  553,  72 
Mich.  206,  40  .V.    ff '.  Re}.  436. 

The  survey  of  'he  route  of  the  railroad, 
filed  in  the  office  of  the  secretary  of  state, 
limits  tiie  right  of  condemnation  to  the 
lands  included  in  its  description,  properly 
construed;  and  an  order  for  the  condeirna- 
tion  of  the  located  route  of  a  railroad  for  a 
crossing  by  another  road  cannot  be  sus- 
tained where  the  petition  therefor  describes 
lands  not  included  in  the  desci  iption  in  the 
original  survey  of  the  located  route. 
C/nited  M.f.  R.  &^  C.  Co.  v.  A'ational  DocLs 
&'  iV.  f.f.  Connecting  R.  Co.,  44  //;//.  6^ 
Eng,  R.  Cas.  226,  52  A^.  /.  L.  90,  18  Atl. 
Rep.  574. 

In  proceedings,  under  the   railroad   act 
(subd.  6,   §  28,  ch.  140,  Laws  of   1850),  by 
one    railroad  corporation    to    acquire  the 
3  D.  R,  D. -26. 


right  "to  cross,  intersect,  join,  and  unite" 
its  railroad  with  that  of  another  corpora- 
tion, the  petition  should  state  that  the 
petitioner  is  a  corporation,  that  the  route  of 
its  road  as  laid  down  crosses  the  track  of 
the  other  road,  that  it  desires  to  cross  or 
intersect  such  road,  and  that  "  the  two  cor- 
porations cannot  agree  upon  the  amount  of 
compensaticm  to  be  made  therefor,  or  the 
points  and  manner  of  such  crossing  and  in- 
tersection." It  is  not  necessary  to  state  ih' 
matters  required  by  said  act  (§  14)  where 
the  proceeding  is  to  acquire  title  to  lands. 
The  reference  in  said  provisions  to  the  pro- 
visions of  the  act  in  respect  to  acquiring 
title  is  simply  to  regulate  the  mode  of  ap- 
pointing commissioners.  In  re  Lockport  &^ 
B.  R.  Co.,  77  A'.  V.  557,  632  ;  rmersing  15 
Hun  365.— Followed  in  Ke  Boston,  H.  T. 
&  W.  R.  Co.,  79  N.  Y.  69. 

Where  the  petition  contains  such  un- 
necessary statements  and  they  are  put  in 
issue  by  the  answer,  the  issues  thus  formed 
are  immaterial  and  may  be  disregarded  by 
the  court.  ///  re  Lockport  (S->  />.  R.  Co.,  77 
A\   Y.  557;  nversing  15  Hun  365. 

The  ordinary  rides  of  pleading  are  inap- 
plicable in  the  special  proceedin;'  instituted 
under  Kansas  Comp.  Laws,  ch.  23,  §  47,  by 
one  company  to  cross  tiie  tracks  of  another. 
A  defendant  should  be  allowed  to  be  heard 
in  the  selection  of  the  commissioners  who 
are  to  determine  the  points  and  manner  of 
the  crossing  and  the  compensation  to  be 
paid  therefor;  and  this  is  true  irrespective 
of  the  points  sought  to  be  made  the  places 
of  crossing.  Union  Pac.  R.  Co.  v.  Leaven- 
worth, N.  &-  S.  R.  Co.,  29  Fed.  Rep.  728. 

A  company  has  a  right  to  secure  a  cross- 
ing for  its  roadbed  and  cars  over  the  track 
and  right  of  way  of  another,  and  to  make 
the  necessary  connection  for  that  purpose, 
and  it  may  also  secure  the  right  to  cross 
another  railroad  with  side-tracks,  and  the 
use  of  its  right  of  way  for  the  location  of 
switches,  provided  such  use  is  not  incon- 
sistent with  the  enjoyment  by  the  otiier 
company  of  its  franchises;  but  in  con- 
demnation proceedings  to  acquire  such 
rights,  the  petition  must  describe  fully  the 
rights  sought  to  be  condemned,  and  a  petit 
tion  which  seeks  for  the  condemnation  of 
the  title  to  the  land  covered  by  the  right  of 
way  is  fatally  defective.  Toledo,  ./.  ^t.  iS-* 
.V.  A/.  R.  Co.  v.  Detroit,  L.  &>  N.  R.  Co.,z% 
.[m.  &^  Eng.  R.  Cas.  272,  62  A/ich.  564,  29 
A.   l-V.  Rep,  500.—  Exi'LAiNEU  IN  Flint  & 


i 
111 

f  3 


-WS^I^^HIIH 


ill 


..''l::;;' 


M: 


ifiii 


;?|B1«» 


UK 


•!! 


CROSSING  OF   RAILROADS,  29-32. 


P.  M.  R.  Co.  V.  Detroit  &  B.  C.  R.  Co..  64 
Mich.  350. 

20.  Allegations  respecting  place 
and  mode  of  crossing.— The  condemn- 
ing company  may,  by  its  petition  in  con- 
demnation proceedings,  designate  a  lawful 
manner  in  which  it  will  cross  the  lands  of 
the  other  company  and  make  compensa- 
tion for  that  single  manner  of  crossing,  in 
which  case  it  can  thereafter  cross  only  in 
accordance  with  the  plan  thus  designated. 
National  Docks  <S^  N.  J.  J.  Connecting  R. 
Co.v.  State,  53  A'./.  L.  217,  21  Atl.  Rep.  570. 

In  condemnation  proceedings  hy  a  rail- 
road company  the  land  souglit  to  be  con- 
demned must  be  within  the  located  route  of 
tiie  condL'miiing  compaiij',  and  must  be  de- 
scribed with  certainty,  so  that  they  siiall  be 
capable  of  definite  and  unmistakable  ascer- 
tainment. Uncertainty  in  tliis  respect  will 
vitiate  the  proceedings.  National  Docks  Sr^ 
N.  J.  J.  Connecting  R.  Co.  v.  State,  53  N.  J. 
L.  217,  21  Atl.  Re/>.  570. 

How.  Mich.  St.  §  3350,  as  amended  by 
Act  174,  Laws  of  1883,  §  3C,  requires  that 
the  right  to  cross  a  comjiany's  track  by 
anotiier  railroad  shall  be  acquired  by  pur- 
chase or  condemnation,  in  the  same  man- 
ner as  prescribed  by  the  act  for  obtaining 
title  to  real  estate  or  other  property,  which 
act,  in  prescribing  what  tlie  petition  shall 
contain,  does  not  require  the  petitioner  to 
state  whether  such  crossing  is  to  be  made 
at  grade  or  above  or  below  the  track  to  be 
crossed.  Flint  H-^  P.  M.  R.  Co.  v.  Detroit 
«S-  n.  C.  R.  Co.,  64  Mich.  350,  31  N.  IV. 
Rep.  281.— DiSTlNGUI.SHING  Toler' >,  A,  A. 
&  N.  M.  R.  Co.  7'.  Detroit,  L.  C:  X.  R,  Co.. 
62  Mich,  564.  Quoting  Grand  Rapids,  N. 
&  L.  S.  R.  Co.  V.  Grand  Rapids  &  I.  R.  Co., 
35  Mich.  273. 

In  a  petition  and  warrant  for  the  assess- 
ment of  damages  occasioned  by  the  cross- 
ing of  one  railroad  by  another,  the  pi  .<  e 
injured  is  sulficiently  described  as  a  "  part 
of  the  land  and  bridge  heretofore  held  antl 
occupied  by  them  for  railroad  purposes, 
measuring  about  five  rods  in  length  and 
forty  feet  in  width,  and  lying  a  little  west 
of  the  draw  in  their  bridge  from  Charles- 
town  to  Somcrville,  and  nearly  contiguous 
thereto,"  with  a  reference  added  to  the  filed 
location  and  actual  construction  of  their 
road.  Grand  Junction  R.  &^  D.  Co.  v. 
County  Com'rs,  14  Gray  (Mass.)  553, 

30.  Allegations  respecting  effort 
to  agree. — A   failure  to  agree  as  to  the 


■points  and  manner  of  crossing,  as  well  as 
to  the  amount  of  compensation  to  be  paid 
to  the  company  whose  track  is  crossed, 
must  be  alleged  in  positive  terms  in  the  in- 
strument of  appropriation,  under  Indiana 
Rev.  St.  1881.  §  3903,  subd.  6.  Lake  Shore 
&>  M.  S.  R.  Co.  V.  Cincinnati,  W.  &»  M.  R. 
Co.,  37  Am.  &^  Eng.  R.  Cas.  430,  116  Ind. 
578,  \<)  N.E.  AV/.  440. 

\x\  averment  in  proceedings  for  condem- 
nation of  right  of  way  across  another  rail- 
road, that,  "having  attempted  and  being 
unable  to  agree  with  the  respondent  in  re- 
gard to  the  terms  of,  or  in  regard  to  the 
compensation  therefor,"  the  company  did 
take  the  right  of  way,  etc.,  is  not  an  aver- 
ment that  the  company  condemning  the 
right  of  way  attempted  to  agree  to  the 
point  or  manner  of  crossing.  Lake  Shore 
&^  M.  S.  R.  Co.  V.  Cincinnati,  IF.  &>  M.  R. 
Co.,  2,7  Am.  iS^  Jing.  R.  Cas.  4^0,  116  /tid. 
578.  19  A'.  A".  Rep.  440. 

31.  Verification  of  petition.— In  a 
proceeding  under  New  York  Laws  1850,  ch. 
140,  ^  28,  subd.  6,  by  one  company  to  ac- 
quire the  right  to  cross  another's  track,  an 
objection  that  the  petition  was  merely  veri- 
fied by  one  styling  himself  the  consulting 
engineer  of  the  petitioning  company,  with- 
out showing  that  he  was  an  oflicer  of  the 
company — held,  to  come  too  late  when 
raised  in  the  first  instance  on  appeal ;  this 
was  not  a  jurisdictional  defect.  /«  re  Bos- 
ton, H.  T.  &'  ir.  R.  Co.,  79  N.  y.  64;  mod- 
ifying 58  /Yo7i>.  Pr.  67. 

32.  Map  and  snrvey.— The  line  or  the 
lines  which  the  board  of  directors  may 
adopt  for  the  road  on  entering  a  city  or  vil- 
lage at  the  terminal  points,  when  made  a 
part  of  the  original  survey  and  designated 
upon  the  map,  become  a  part  of  the  main 
line  of  the  road.  Toledo,  S.  iH"  M.  l\.  Co. 
V.  /Hast  Sagina7ci  &^  St.  C.  R.  Co.,  36  .<///.  (&«• 
£ng.  R.  Cas.  553.  72  Mich.  206,  40  A'.  IV. 
Rep.  436. 

When  the  map  and  survey  have  received 
the  approval  of  the  state  crossing  board 
and  been  duly  filed,  the  rights  of  way  of 
other  roads  may  be  condemned  for  cross- 
ings, as  in  the  case  of  private  property, 
whether  the  new  road  proceeds  through  the 
place  to  the  terminal  points  by  one  or  more 
terminal  lines.  Toledo,  S.  &•  M,  R.  Co,  v. 
East  Saginaw  &-  St.  C.  R.  Co.,  36  Am.  &* 
Eng.  R.  Cas.  553,  72  Mich,  206.  40  N,  IV. 
Rtp.  436. 

The  points  of  crossing  of  one  railroad 
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track  by  another  are  not  necessarily  fixed 
by  the  notice  of  tiie  location  of  the  new 
road  and  the  failure  of  the  company  whose 
road  is  sought  to  be  crossed  to  object 
within  fifteen  days.  In  re  Boston,  H.  T.  &* 
IV.  K.  Co.,  79  N.  Y.  64 ;  modifying  58  How. 
Pr.  67. 

33.  Objections  and  defenses.— In  a 
proceeding  for  condemnation  for  a  riglit  of 
way  for  a  railroad  across  the  track  of 
another  company,  questions  as  to  the  suffi- 
ciency of  a  city  ordinance  in  respect  to  the 
rijiht  of  the  company  seeking  the  condem- 
nation, and  as  to  the  riglit  of  such  company 
to  cross  tlie  track,  and  as  to  injury  to  the 
company  whose  road  is  to  be  crossed,  are 
such  as  may  be  interposed  as  a  defense  at 
law  in  the  condemnation  proceeding,  but 
not  in  equity  to  enjoin  proceedings.  Lake 
Shore  &>  JSI.  S.  R.  Co.  v.  Chicago  &*  ]V,  I. 
K.  Co.,  2  .lin.  &^  Eiig.  R.  Cas.  437,  96  ///. 
1.25. — FOLLOWKD  AND  QUOTKI)  IN  Illinois 
C.  R.  Co.  V,  Cliicago,  138  111.  453. 

Objections  to  the  proposed  points  of 
crossing  of  two  railroads,  on  the  ground 
that  they  interfered  with  tlie  lands  of  the 
old  company  already  appropriated  for  sta- 
tions, buildings,  etc.,  cannot  be  raised  for 
consideration  on  an  application  for  the  ap- 
pointment of  commissioners,  /n  re  Bos/on, 
H.  T.  &•  IV.  R.  Co.,l<)  N.  y.  64;  modifying 
58  Hcnv.  Pr.  67. 

34.  Evidence,  generaiiy.— In  a  pro- 
ceeding by  one  coni[  .ny  seeking  to  con- 
demn a  right  of  way  across  the  tracks 
of  another,  notwithstanding  the  petitioner 
stipulates  to  put  down  at  its  own  expense, 
and  keep  in  good  repair,  all  necessary  frogs 
and  crossings  for  its  main  tracks  across  the 
tracks  of  the  other  company,  the  defendant 
company,  on  tlic  assessment  of  the  damages 
to  be  paid,  has  the  right  to  show  to  the 
jury  that  the  value  of  its  roa<l  and  its  capac- 
ity to  do  business  will  be  impaired  by  the 
proposed  crossing,  and  it  is  error  to  exclude 
such  evidence.  Chicago  &>  IV.  I.  R.  Co.  v. 
Ettgltnvood  Connecting  R.  Co.,  115  Ill.yj^, 
S(>  Am,  Rep.  173,  4  A^.  E.  AV;>.  246.— Ap- 
proved IN  Georgia  Midland  &  G.  R.  Co.  v. 
Columbus  Southern  U.  Co.,  89  Ga.  205. 

In  proceedings  to  condemn  a  right  of  way 
across  a  railroad,  all  evidence  of  damage 
arising  from  the  stopping  of  trains  at  rail- 
road crossings,  in  compliance  with  a  city 
ordinance,  must  .be  excluded,  since  a  rail- 
road company  exercises  its  charter  rights 
subject  to  all  reasonable  rules  and  regula- 


tions of  a  public  character.  Kansas  City 
S.  B.  R.  Co.  V.  Kansas  City,  St.  L.  Sf  C.  R. 
Co.,  57  /4»i.  &•  Eng.  R.  Cas.  624,  118  Mo. 
599,  24  S.  IV.  Rep.  478. 

35.  Opinion  evidence. — The  opinions 
of  witnesses  as  to  the  probability  of  colli- 
sions and  accidents  at  such  crossing  are  in- 
admissible for  any  purpose,  being  remote, 
indefinite,  and  uncertain  ;  and  no  allowance 
can  be  made  to  defendant  for  any  delay,  in- 
convenience, or  damage  arising  at  such 
crossing,  such  as  the  possibilities  or  proba- 
bilities of  collisions.  Kansas  City  S.  B.  R. 
Co.  V.  Kansas  City,  St.  L.  &>  C.  R.  Co.,  57 
Am.  &^  Eni^^.  R.  Cas.  624,  iiS  Jl/o.  599,  24  S. 
IV.  Rep.  478. 

In  proceedings  by  one  road  to  cross  an- 
other 'vhcie  it  would  be  necessary  to  cut 
through  an  embankment  20  feet  below  the 
grade  of  the  existing  road,  the  following 
questions  by  the  plaintiff  company  to  its  con- 
tractor were  held  improper  :  "  If  you  put  in 
the  cut  the  work  you  propose  to  do  and 
have  described,  what  would  be  the  dam- 
age .'"  "  Do  you  expect  to  keep  the  work 
in  repair?"  "Whose  duty  would  it  be  to 
keep  the  crossing  and  bridge  in  repair  after 
the  work  is  put  in  .''"  Chicago  &*  A.  R.  Co. 
V.  Springfield  &^  N.  IV.  R.  Co.,  67  ///.  142.- 
Aphmed  in  Illinois  C.  R.  Co.  v.  People, 
143  111.  434- 

30.  ]>ocnnientai',y  evidence.— In  a 
proceeding  for  the  condemnation  of  a  right 
of  way  for  a  railroad  across  the  right  of  way 
of  another,  the  petitioning  corporation  of- 
fered in  evide'.cc  a  stipulation  or  covenant, 
regularly  signed  by  the  petitioner,  in  which 
it  was  expressly  stipulated  by  the  petitioner 
"  that  it  would  and  should,  at  its  own  ex- 
pense, put  in,  and  thereafter  maintain  in 
suitable  and  proper  repair,  the  f i  igs  and 
crossing  across  two  main  tracks  of  the  de- 
fendant; that  this  stipulation  should  be 
binding  on  the  successors  and  assigns  of 
said  petitioner  so  long  as  a  grade  crossing 
should  be  maintained  at  the  crossing,  the 
right  of  way  for  which  was  being  con- 
demned therein."  Ne/d,  that  this  was  a 
valid  obligation,  enforceable  against  the 
petitioner,  and  its  successors,  and  assigns, 
and  was  properly  admissible  in  evidt  nee. 
Chicago  **  A.  R.  Co.  v.  /o/iet,  L.  &>  A.  R. 
Co.,  14  /////.  tSr*  Eng.  R.  Cas.  62,  105  ///.  388. 
— yuoTlNii  Peoria  &  R.  I.  R.  Co.  7>.  Uirkett, 
62  III.  332.  — KxPLAiNKD  IN  Chicago  &  W. 
I.  R.  Co.  V.  Eiiglewood  Connecting  R.  Co., 
"5  111-  375.  56  Am.  Rep.  173. 
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37.  Reviewing  proceedings— Cer- 
tiorari.— In  a  proceeding  to  condemn  a 
crossing  over  another  railroad,  the  petition- 
ing company  is  entitled,  under  Minn.  Laws 
1 88 1,  Ex.  Sess.,  ch.  lo,  §  i  (which  is  an 
amendment  to  Gen.  St.  1878,  ch.  34,  §  47), 
to  proceed  immediately  to  make  and  operate 
tlie  same  upon  filing  the  bond  in  said  section 
I  prescribed,  notwithstanding  tlie  adverse 
party  lias  theretofore,  and  before  any  meet- 
ing of  the  commissioners,  duly  taken  and 
perfected  an  appeal  from  the  order  appoint- 
ing them,  by,  among  other  things,  executing 
and  filing  an  undertaking  for  a  stay  of  pro- 
ceedings under  Gen.  St.  1878,  ch.  86,  §  10. 
S'a/c'  ex  rel.  v.  District  Court  of  Hennepin 
County,  35  Minn.  461,  29  N.  W.  Rep.  60. — 
Reviewed  in  Re  St.  Paul  &  N.  P.  R.  Co., 
30  Am.  &  Eng.  R.  Cas.  294,  37  Minn.  164, 
33  N.  W.  Rep.  178. 

Under  the  provisions  of  Minn.  Sp.  Laws 
1879,  ch.  185,  §  4,  the  location  and  manner 
of  crossing  are  to  be  determined  upon  the 
evidence  produced  and  showing  made  be- 
fore the  trial  court  as  questions  of  fact ;  and 
in  reviewing  the  decision  thereon  this  court 
will  only  inquire  whether  there  are  legal 
errors  in  the  proceedings,  or  any  abuse  of 
discretion  on  the  part  of  the  trial  court. 
In  re  Minneapolis  6^  St.  L.  li.  Co.,  30  Ant. 
iS-^  Kng.  A\  Cas.  279,  36  Minn.  481,  32  A''.  W. 
Kcp.  556. 

The  report  of  certain  railroad  commis- 
sioners, and  the  order  founded  thereon  pre- 
scribing the  terms  and  conditions  of  the 
^  crossing  in  question,  gave  certain  benefits 
to  the  Lackawanna  R.  Co.,  and  provided 
adequate  and  necessary  protection  for  the 
Kiie   R.   Co.      Under  proceedings  by  the 

r."  r  company  to  acquire  a  crossing  over 
1  'I'.tter's  track — held,  it  could  not  he  ap- 
i.-  il<"  1  from  in  fragments,  so  that  if  the  ap- 
!■  ere  successful  the  benefits  might  be 

.  'mI  and  the  protection  withdrawn.  In 
re  Xno  York,  L.  &^  IV.  A\  Co.,  44  I/tin 
(.y.   V.)  275,  7  A'.  V.  S.  A\  649. 

Proceedings  by  one  company  to  acquire 
a  right  to  cross  the  tracks  of  another  com- 
pany are  not  stayed  by  an  appeal  taken 
from  an  order  refusing  to  change  the  route. 
///  re  AVrc  Vorl,  L.  &>  W.  R.  Co.,  33  Hun 
(.V.  1'.^  270.— Distinguishing  New  York 
&  B.  R.  Co.  V,  Godwin,  12  Abb.  Pr.  N.  S. 
(N.  Y.)2i. 

When  a  petition  for  condemnation  of  the 
cro«sin|j;  over  another  company's  right  of 
way  prescribes  the  manner  of  crossing,  the 


legality  of  the  plan  and  manner  of  crossing 
proposed  may  be  reviewed  in  the  supreme 
court  upon  certiorari.  National  Docks  &^ 
N.  J.  J.  Connecting  R.  Co.  v.  State,  53  N.  J, 
L.  217,  21  Atl.  Rep.  570. 

c.  Compensation ;  Damages.* 

38.  Necessity  of  making  compen- 
sation.— Without  first  making  compensa- 
tion for  the  damages  which  will  result  there- 
from, one  railway  company  cannot  lay  and 
use  its  track  across  the  track  of  another 
company  located  in  a  public  street  of  a  city. 
Georgia  Midland  &^  G.  R.  Co.  v.  Columbus 
Southern  R.  Co.,  51  Ant.  &*  Eng.R.  Cas.  538, 
89  Ga.  205,  15  S.  E.  Rep.  305. — Approving 
Chicago  &  W.  L  R.  Co.  v.  Chicago,  St.  L.  & 
P.  R.Co.,  15  111.  App.  587;  Lake  Shore  & 
M.  S.  R.  Co.  z/.  Chicago  &W.  I  R.  Co.,  100 
111.  21 ;  Chicago&  W.  I.  R.  Co. z/.  Englewood 
Connecting  R.  Co.,  115  111.  375. 

The  eminent  domain  statute  is  remedial 
in  its  nature  and  should  be  liberally  con- 
strued. The  right  to  use  a  street  for  the 
purposes  of  operating  a  railroad,  which  was 
leased  by  one  company  to  another,  is  prop- 
erty, so  as  to  require  the  payment  of  com- 
pensation for  its  being  crossed  by  another 
railroad.  Chicago  &'  E.  I.  R.  Co.  v.  Engle- 
wood  Connecting  R.  Co.,  17  ///.  App.  141. 

30.  What  is  a  sufficient  payment. 
— Compensation  awarded  and  paid  in  money, 
on  the  basis  that  the  parties  would  comply 
with  the  terms  of  the  award  as  to  the  point 
and  manner  of  making  the  crossing,  satis- 
fies the  provision  of  the  constitution  requir- 
ing the  compensation  for  the  property  taken 
to  be  paid  to  the  owner  or  into  court  for  his 
use,  Chicago  &•  A.  R.  Co.  v.  Kansas  City, 
I.  &*  P.  R.  Co.,  no  Mo.  510,  19  .S'.  W.  Rep. 
826. 

40.  Assessment  ofdijmages.— Where 
the  petition  defines  the  mann'^r  of  one  rail- 
road crossing  another,  the  damages  would 
naturally  be  awarded  on  that  basis;  but  in 
case  of  disagreement  between  the  two  com- 
panies as  to  such  manner  of  crossing,  the 
petitioner  has  no  right  to  cross,  or  in  any 
manner  interfere  with,  the  respondent's 
property  until  the  crossing  board  has  de- 
termined that  question ;  and  in  case  the 
mode  of  crossing  determined  upon  by  the 
board  is  different  from  that  specified  in  the 
petition,  new  proceedings  must  be  taken  to 

*  Damages  where  one  railroad  crosses  an- 
other, see  note,  10  Am.  &  Eng.  R.  Cas.  136, 
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condemn  the  right  to  cross  in  the  manner 
designated  by  such  board  and  to  assess  the 
damages  upon  that  basis.  Flint  (3-»  P.  M. 
R.  Co.  V.  Detroit  &^  B.  C.  A'.  Co.,  64  A/ic/i. 
350,31  JV.  W.Acp.  281. 

In  fixing  the  compensation  to  be  paid  a 
company  whose  track  is  crossed,  tiie  coni- 
nnssioners,  in  case  the  manner  of  the  pro- 
posed crossing  is  uniinown,  may  assess  the 
damages  on  the  basis  of  either  of  tlie  tiiree 
modes  whicli  may  be  adopted  in  making 
such  crossing ;  and  any  additional  expense 
created  in  the  ordinary  use  of  such  road,  or 
any  other  injury  or  damage  to  the  company's 
track,  right  of  way,  or  franchise,  occasioned 
by  such  crossing,  and  which  may  properly 
be  considered  as  a  natural,  necessary,  and 
appnjximate  cause  thereof,  should  be  al- 
lowed tlie  respondent.  Toledo,  A.  A.  <3-»  A'. 
AI.  A'.  Co.  V.  Detroit,  L.  &=  N.  K.  Co.,  28 
Am,  &•  Eng.  R.  Cas.  272,  62  Mich.  564,  29 
N.  W.  Rep.  500. 

41.  Measure  and  clcineiitsof  dam- 
age, {?«"«»"'••>'. — In  assessing  the  dam- 
ages foi'  the  crossing  of  one  road  over  the 
tracks  and  right  of  way  of  another,  the 
total  obstruction  of  the  road  while  the 
tracks  are  being  laid,  and  the  permanent  in- 
terference, by  means  of  the  crossing,  with 
the  business  transactions  over  the  road, 
would  be  proper  elements  to  be  considered. 
Chicago  Or*  W.  I.  R.  Co.  v.  Chicago,  St.  L. 
&>  P.  R.  Co.,  15  ///.  Afifi.  587. 

The  company  seeking  to  obtain  the  right 
of  way  is  liable  for  all  damages  directly  re- 
sulting to  the  defetidant  company  from  the 
making  or  using  of  the  crossing,  whereby 
the  value  of  its  property  is  diminished  or 
its  facilities  are  materially  impaired  for  the 
transaction  of  its  business.  If  the  incon- 
venience or  hindrance  resulting  from  such 
crossings  or  other  structures  abridges  the 
owner's  cap;icity  to  transact  an  equal  vol- 
ume of  business,  it  is  an  clement  of  dam- 
ages, even  though  it  does  not  increase  his 
expenses.  Chicago  &^  W.  I.  R.  Co.  v.  En- 
gle^Mood  Connecting  R.  Co.,  115  ///.  375,  56 
Am.  Rep.  173,  4  N.  E.  Rep.  246.— EXPLAIN- 
ING Peoria  &  P.  U.  R.  Co.  v.  Peoria  &  F. 
R.  Co.,  105  111.  no;  Chicago  &  A.  R.  Co. 
V.  Joliet,  L.  &  A.  R.  Co.,  105  111.  388. 
guoTiNG  Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago  &  \V.  I.  R.  Co.,  97  111.  506,  100  111. 
21. -Quoted  in  Flint  &  P.  M.  R.  Co.  w. 
Detroit  &  B.  C.  R.  Co..  64  Mich.  350. 

The  value  of  railroad  property,  outside  of 
advantages  of  location  and  the  amount  of 


business  it  controls,  consists  in  the  strength, 
permanency,  and  durability  of  its  struc- 
tures, and  its  adaptability  and  capacity  for 
doing  railroad  business.  Whenever,  there- 
fore, a  proposed  condemnation  and  subse- 
quent user  will  injuriously  affect  such  a 
property  in  either  of  these  respects,  the  in- 
jury thus  occasioned  will  form  a  proper 
basis  for  the  assessnient  of  damages  in  a 
proceeding  to  condemn.  Chicago  &>  IV.  I. 
R.  Co  V.  Englcwood  Connecting  R.  Co.,  \  1 5 
^11-  375.  56  Am.  Rep.  173,  4  A'.  E.  Rep.  246. 

In  an  application  by  one  company  against 
another  for  damages  caused  by  taking  the 
petitioners'  land,  under  Mass.  Rev.  St.  ch. 
39'  §  S6>  it  is  not  a  proper  consideration  for 
enhancing  the  damages  that  the  petition- 
ers own  a  railroad  extending  far  into  the  in- 
terior, and  are  doing  a  large  and  profitable 
business,  which  would  be  incommoded  by 
the  track  and  conveniences  of  the  respon- 
dents. But  the  fact  that  the  land  taken  by 
the  respondents  is  near  a  railroad  communi- 
cation with  tide  waters  and  the  harbor  of 
Boston,  and  the  increased  value  of  the 
property  for  any  and  all  useful  business 
purposes,  are  proper  considerations  in  esti- 
mating the  damages.  Boston  &>  PV.  R. 
Corp.  V.  Old  Colony  R.  Corp.,  12  Cush.  (Afas.i.) 
605.— Rkvikweu  in  Lake  Shore  &  M.  S.  R. 
Co.  V.  Cincinnati,  S.  &  C.  R.  Co.,  30  Ohio 
St.  604. 

Where  the  condemning  company  fails  to 
define  in  its  petition  how  it  will  cross,  and 
seeks  to  condemn  the  privilege  of  crossing 
generally,  the  damages  are  to  be  assessed, 
not  only  for  any  manner  of  crossing  at 
present  lawfid  and  necessary,  but  also  for 
lawful  changes  in  the  manner  of  crossing  in 
the  future.  National  Docks  &=  N.  J.  J. 
Connecting  R.  Co.  v.  State,  53  N.  J.  L.  217, 
21  All.  Rep.  570. 

In  determining  the  compensation  to  be 
awarded  to  a  railroad  company  whose 
tr.ick  has  been  crossed  by  the  track  of 
another,  under  the  N.  Y.  Act  of  1850,  cli. 
140,  §  2<S,  the  coivimissioners  should  not 
confine  themselves  to  estimating  the  value 
of  the  real  estate  actually  taken  and  the 
damage  occasioned  by  the  cutting  of  the 
rails,  but  should  also  allow  all  the  actual 
and  direct  damages  occasioned  by  the  tak- 
ing of  tiie  land  for  the  purposes  of  the 
crossing,  In  re  Lockport  &*  B.  R.  Co.,  19 
Hun  {N.   F.)  38. 

42.  iiifoiiveiiicnce,  delay,  etc., 

from    stoppiuy:   trains. — It  was  repre- 
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sented  in  a  pai  ..icular  case  that  if  a  crossing 
were  established  at  a  point  proposed,  the 
defendant  company,  in  conforming  to  the 
requirement  of  the  statute  in  respect  to  the 
stopping  of  trains  on  approaching  a  rail- 
road crossing,  at  certain  distances  there- 
from would  be  compelled  to  bring  its  trains 
to  a  halt  upon  an  ascending  grade,  and 
that  thereby  the  hauling  capacity  of  its  en- 
gines would  be  impaired,  and  it  was  con- 
tended that  such  impairment  ought  to  be 
considered  as  an  element  of  damages.  But 
the  statute  in  question  is  simply  a  police 
regulation  with  which  all  railroad  com- 
panies are  required  to  comply,  the  existence 
of  which  is  subject  to  the  will  of  the  legis- 
lature, so  it  is  of  loo  uncertain  duration  to 
be  made  the  subject  of  damages  as  for  a 
perpetual  inconvenience  and  injury.  Chi- 
aigo  &"  A.  A\  Co.  v./o/ui,  L.  &•  A.  H.  Co., 
14  Am.  &*  Etig.  Jf,  Cas.  62,  105  ///.  388.— 
OuoTiNG  Lake  Shore  &  M.  S.  R.  Co.  v. 
Cincinnati,  S.  &  C.  R.  Co.,  30  Ohio  St.  604. 
—Quoted  in  Chicago  &  N.  W.  R.  Co.  v. 
Cliicago,  140  111.  309. 

43. increased  expeuse  of  keep- 
ing track  in  repair,  etc. — One  com- 
pany is  entitled  to  have  condemnation  for 
Its  right  of  way  across  the  right  of  way  of 
a  previously  constructed  railroad,  but  the 
latter  company  is  entitled  to  be  compen- 
sated for  all  damages  it  may  sustain,  and 
for  all  extra  cost  in  the  future  in  maintain- 
ing its  road  in  a  safe  condition.  S/.  Lout's,/. 
&•  C.  A\  Co.  V.  Springfield  Of  N.  W.  R.  Co.,  2 
Am.  <S-  Etig.  R.  Cas.  487,  96  ///.  274.— Re- 
viewed IN  Dyer  County  v.  Che-'.ayci'kc,  O. 
&  S.  W.  R.  Co.,  38  Am.  &  Eiig.  R.  Cas.  676, 
87  Tenn.  712,  11  S.  W.  Rep.  943. 

Where  one  company  acquires  the  right  to 
run  its  road  through  a  high  embankment 
of  another,  and  on  a  grade  twenty  feet  be- 
low the  track  of  the  other,  it  is  under  no 
legal  obligation  to  erect  or  maintain  a 
bridge  to  support  the  track  of  such  other 
company,  and  therefore  proof  of  what  it 
would  cost  to  build  such  bridge  and  keep 
the  same  in  repair  is  proper  in  the  assess- 
ment of  damages.  The  defendant,  in  such 
a  case,  is  entitled  to  have  such  sum  for 
damages  as  will  enable  it  to  construct  and 
keep  in  repair  all  such  works  as  may  be 
necessary  to  keep  its  track  in  a  safe  and  se- 
cure condition,  and  also  for  all  such  inci- 
dental loss  and  Inconvenience  as  may  be  a 
necessary  result.  Chicago  &^  A.  R.  Co.  v. 
Springfield  &*  N.  W.  R.  Co.,  67  ///.  142.- 


DiSTiNGUiSHED  IN  Chicago  &  A.  R.  Co.  v. 
Joliet,  L.  &  A.  R.  Co.,  14  Am.  &  Eng.  R, 
Cas.  62,  105  111.  388.  Quoted  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Chicago  &  W.  I.  R. 
Co.,  100  111.  21. 

44. expense  of  maintaining:  sig- 
nal—Watclinian.— The  cost  of  maintain- 
ing a  signal  or  a  crossing  system,  as  well  as 
of  a  watchman,  is  a  proper  element  of  dam- 
ages to  a  company  whose  road  is  sought  to 
be  crossed  by  another  railroad.  /•//«/  &^  P. 
M.  R.  Co.  V.  Detroit  &•  B.  C.  R.  Co.,  64 
Mich.  350,  31  A^.  W.  Rep.  281. 

45. expense  in  accoinniodatinjur 

road  to  new  conditions.— A  railroad 
corporation  across  whose  road  another  rail- 
road or  highway  is  laid  out  has  the  same 
right  as  all  individuals  or  bodies  politic  and 
corporate,  owning  lands  or  easements,  to 
recover  damages  for  the  injury  occasioned 
to  its  title  or  right  in  the  land  occupied  by 
its  road,  taking  into  consideration  any 
fences  or  structures  upon  the  land,  or 
changes  in  its  surface,  absolutely  required 
by  law,  or  in  fact  necessary  to  be  made  by 
the  corporation  injured,  in  order  to  accom- 
modate its  own  land  to  the  new  condition. 
Massachusetts  C.  R.  Co.  v.  Boston,  C.  &^  F. 
R.  Co.,  121  Mass.  1 24.- -Quoted  in  Flint  <Sr 
P.  M.  R.  Co.  V.  Detroit  &  B.  C.  R.  Co..  64 
Mich.  350. 

46. obstruction  to  use  of  land 

not  condemned. —  On  proceedings  to 
condemn  a  strip  of  land  across  the  ri}>hi  of 
way  of  a  company,  a  limitation  of  the  dam- 
ages to  those  for  physical  injury  to  the  land 
sought  to  be  condemned  for  another  rail- 
road will  be  too  restricted.  The  defendant 
should  be  allowed  to  recover  for  the  ob- 
struction to  the  use  of  its  remaining  prop- 
erty and  for  all  damage  to  it  resulting 
from  the  operation  of  the  second  railroad 
op  the  strip  so  taken.  Lake  Shore  A^  M.  S. 
R.  Co.  V.  Chicago  Sr'  IV.  /.  R.  Co.,  100  III. 
21. 

The  damages  recoverable  should  not  be 
limited  to  the  actual  and  direct  damage 
alone,  but  the  obstruction  to  the  use  of  land 
not  condemned,  and  the  incidental  loss,  in- 
convenience, and  damafte  resulting  should 
be  considered.  Lake  Shore  <S~»  M.  S.  R. 
Co.  V.  Chicago  &>  W.  /.  A'.  Co.,  100  ///.  21. 
—Quoting  Chicago  &  A.  R.  Co.  v.  Spring- 
field &  N.  W.  R.  Co.,  67  111.  147;  Jones  v. 
Chicago  &  I.  R.  Co..  68  III.  380;  Keithsburg 
&  E.  R.  Co.  V.  Henry,  79  111,  292, — Recon- 
ciled IN  Peoria  &  P,  U,  R.  Co.  v.  Peoria 
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&  F.  R.  Co.,  lo  Am.  &  Eng.  R.  Cas.  129, 105 
111.  no. 

47.  Distiuguislied  from  damages 
where  private  lauds  are  cundeiiiued. 

— Where  the  right  of  one  company  to  cross 
the  track  of  another  is  acquired  by  condem- 
nation proceedings,  the  exclusive  use  is  not 
taken,  and  the  damages  sustained  arise 
from  mterference  witii  the  exclusive  use  by 
the  respondent  of  its  track  and  right  of 
way  for  railroad  purposes.  In  such  a  case 
the  award  of  damages  is  governed  by  differ- 
ent considerations  from  tiiose  applied  when 
a  company  seeks  to  condemn  the  right  of 
way  over  lands  of  private  persons.  F//>it 
(S-  P.  M.  K.  Co.  v.  Detroit  &•  B.  C.  R. 
Co.,  64  Mic/t.  350,  31  A^.  IV.  Rep.  281.— 
Quoting  Massachusetts  C.  R.  Co.  v.  Bos- 
ton, C.  &  F.  R.  Co.,  121  Mass.  124;  Chicago 
&  W.  I.  R.  Co.  V.  Englewood  Connecting  R. 

Co.,  115  111.375- 

48.  Remote  damages.  —  A  company, 
across  and  twenty  feet  above  whose  road 
another  railroad  is  laid  out  and  constructed, 
cannot  recover  damages  for  the  expense  of 
maintaining  a  flagman  at  the  crossing  of  a 
highway,  alleged  to  be  necessary  to  guard 
against  the  greater  liability  to  accident  oc- 
casioned by  the  obstruction  of  a  view  along 
its  railroad  by  means  of  the  abutments  of 
the  new  railroad  of  the  other  corporation. 
Massachusetts  C.  R.  Co.  v.  Boston,  C.  &^  F. 
R.  Co.,  121  Mass.  124.— Not  followed  in 
State  ex  rel.  v.  Hennepin  County  District 
Court,  42  Am.  &  Eng.  R.  Cas.  241, 42  Minn. 
247,  7  L.  R.  A.  121.  Quoted  in  Central  R. 
Co.  V.  Bayonne,  51  N.  J.  L.  428. 

The  stopping  of  trains  at  a  crossing, 
whether  required  by  law  or  by  the  duty  of 
the  company  in  order  to  secure  the  safety 
of  passengers,  is  not  an  element  of  dam- 
ages to  be  made  to  a  company  by  another 
company  for  the  right  to  cross  its  road. 
Flint  &•  P.  M.  R.  Co.  v.  Detroit  &•  B.  C.  R. 
Ctf.,64  Mich.  350,  31  A^.  W.  Rep.  281. 

Tiie  law  requiring  trains  to  stop  before 
crossing  another  railroad,  being  a  mere 
police  regulation,  and  subject  to  repeal  at 
any  time,  the  damages  sustained  by  a  com- 
pany for  delay,  inconvenience,  and  trouble 
in  stopping  before  crossmg  another  road, 
seeking  a  condemnation  for  right  of  way 
across  the  track  of  an  existing  railroad,  are 
too  vague,  indefinite,  and  contingent  to  be 
an  element  in  the  assessment  of  damages  in 
favor  of  the  road  to  be  so  crossed  ;  nor  is 
the  increased  danger  arising  from  the  cross- 


ing of  the  track  to  be  considered.  Peoria 
(S-  P.  U.  R.  Co.  V.  Peoria  &*  F.  R.  Co.,  10 
Am.  Or-  Eng.  R.  Cas.  129,  105  ///.  no.— Rec- 
onciling Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago  &  VV.  I.  R.  Co.,  100  III.  21.— Ex- 
plained IN  Ciiicago  &  W.  I.  R.  Co.  v. 
Englewood  Connecting  R.  Co.,  115  111.  375, 
56  Am.  Rep.  173. 

In  a  proceeding  under  the  Ohio  statute  to 
appropriate  a  right  of  way  across  the  track 
of  an  existing  railroad,  to  be  used  in  com- 
mon as  a  railroad  crossing,  the  owner  of 
such  track  is  entitled  to  compensation  for 
the  property  or  interest  therein  actually 
appropriated,  and  for  such  consequential 
damages,  not  provided  for  by  the  act  of 
i860,  as  are  the  direct  and  proximate  conse- 
quences of  such  appropriation ;  but  the 
jury,  in  estimating  these  consequential 
damages,  cannot  include  the  additional 
expenses  provided  for  by  said  act,  nor  take 
into  account  the  detention  of  trains,  loss  of 
future  business,  nor  additional  expenses  in- 
cident to  the  future  exercise  of  their  corpo- 
rate powers.  Lake  Shore  &>  M.  S.  R.  Co.  v. 
Cincinnati,  S.  &*  C.  R.  Co.,  30  Ohio  St.  604, 
16  Am.  Ry.  Rep.  291.— Quoting  Stone  v. 
Fairbury,  P.  &  N.  W.  R.  Co.,  68  III.  394. 
Reviewing  Anisden  v.  Dubuque  &  S.  C. 
R.  Co.,  28  Iowa  542 ;  Troy  &  B.  R.  Co.  v. 
Northern  Turnpike  Co.,  16  Barb.  (N.  Y.) 
100;  Old  Colony  &  F.  R.  R.  Co.  v.  Ply- 
mouth, 14  Gray  (Mass.)  155.— Quoted  in 
Columbus,  H.  V.  &  T.  R.  Co.  v.  Gardner, 
32  Am.  &  Eng.  R.  Cas.  243.  45  Ohio  St.  309, 
II  West.  Rep.  264,  13  N.  E.  Rep.  69. 

49.  Damnuiii  absque  injuria.— How. 
St.  §  3376  (amended  by  Michigan  act  No. 
174,  Laws  of  1883),  requiring  trains  to  come 
to  a  full  stop  beft)re  crossing  the  track  of 
another  railroad,  is  a  police  regulation 
enacted  by  the  legislature  designed  to  pro- 
mote the  public  safety,  and  is  as  binding 
upon  an  existing  road  as  one  newly  organ- 
ized ;  and  any  inconvenience  or  annoyance 
or  loss  suffered  in  obeying  such  regulation 
is  damnum  absque  injuria.  Flint  &^  P.  M. 
R.  Co.  V.  Detroit  &■>  B.  C.  R.  Co.,  64  Afich. 
350.  31  JV.   ff-'.  Rep.  281. 

60.  Bond  to  secure  damages. — Pro- 
ceedings relating  to  crossing  of  lines  of 
railroads  by  other  railroads  are  to  be  deter- 
mined under  the  Pennsylvania  act  of  June 
19,  1S71,  P.  L.  p.  1360,  and  a  bond  to  secure 
damages  by  reason  of  a  crossing  will  not  be 
approved  until  a  decree  made  under  said 
act.     Pennsylvania  S,   V.  R,   Co.  v.  Phila- 
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dclphia  &-  R.  Ji.  Co.,  20  P/ula,  (Pa.) 
420. 

And  in  determining  the  amount  of  the 
bond  and  sureties  in  cases  in  wliich  a  rail- 
road crosses  another  the  court  should  be 
informed  wlietiier  llie  crossing  is  at  grade 
or  otherwise.  J/i  re  Schuylkill  River  K.  S. 
R.  Co.,  17  Phila.  (Pa)  11. 

51.  Costs.  —  A  proceeding  under  tiie 
New  York  general  railroad  act  by  one  com- 
pany to  secure  a  crossing  over  tlie  traclc  of 
another  is  a  special  proceeding  wherein 
costs,  ordinarily,  are  in  the  discretion  of 
the  court;  and  no  question  of  damages 
having  been  raised,  costs  are  properly  ad- 
judged against  the  corporation  opposing 
the  crossing.  ///  re  Cortland  &•  II.  Horse 
R.  Co.,  98  JV.  V.  336. 

d.  Award  ;  Decree ;  Report.* 

52.  Award  considered  as  a  con- 
tract.— The  award  of  the  commissioners 
stands  as  a  contract  between  the  parties, 
and  the  latter  have  the  same  rights  under 
it  and  it  may  be  enforced  in  the  same  way 
as  if  it  had  been  a  voluntary  agreement. 
Chicago  &*  A.  R.  Co.  v.  Kansas  City,  I.  Sr' 
P.  R.  Co.,  1 10  Mo.  510,  19  S.  If.  Rep.  S26. 

5;J.  FixiiiK'  the  location  oftlie  cro.ss- 
ing'. — In  proceedings  under  the  MinnesDta 
statute  (Laws  1879,  ch.  35,  §  3)  to  condemn 
a  crossing  over  another  railroad  the  court 
is  not  confined  to  the  precise  location  men- 
tioned in  the  petition,  but  may  change  or 
modify  it,  identity  of  the  purpose  of  the 
crossing  petitioned  for  and  of  that  pre- 
scribed being  sufficient.  State  ex  rel.  v. 
District  Court  of  Hennepin  County,  35  Minn. 
461,  29  yV.  \V.  Rep.  60. 

54. at  a  place  otlier  tlian  tliat 

stated  in  petition. — A  commission  ap- 
pointed to  ascertain  and  determine  the 
points  and  manner  of  the  crossing  by  one 
railroad  of  another  has  no  power  to  locate 
the  crossing  at  any  place  other  than  that 
stated  in  the  petition  and  order,  nor  to 
review  any  fact  on  which  the  order  was 
based,  nor  to  question  the  right  of  the  peti- 
tioner to  a  crossing ;  nor  has  such  com- 
mission power  to  regulate  the  rate  of  speed 
at  which  trains  on  the  intersecting  roads 
sliall  pass  the  crossing.  In  re  Central  R. 
Co.,  I  T.&'C.  (N.  Y.)  419. 


*  Powers  of  commissioners  in  making  an 
award  where  one  road  crosses  another,  see  51 
Am.  &  Eno.  R.  Cas.  542,  nbstr. 


55.  Prescribing  the  manner  and 
conditlonsofcro.ssiiij;.— Commissioners 

appointed  under  Missouri  i<ev.  St.  1879,  § 
765,  to  make  an  award  as  to  how  one  com- 
pany shall  cross  anotiier's  right  of  way 
have  power  to  provide  for  all  the  details  of 
construction  and  operation  which  would 
ordinarily  have  been  provided  for  between 
the  companies  themselves  had  they  been 
able  to  agree.  Chicago  &*  A.  R.  Co.  v. 
Kansas  City,  I.  &»  P.  R.  Co.,  no  Mo.  510,  19 
S.  \V.  Rep.  826. 

The  commissioners  have  power  to  pro- 
vide m  the  award  that  temporary  pile  piers, 
permitted  by  them  to  be  used  in  a  bridge 
for  the  crossing,  should  be  replaced  witiiin 
a  year  by  stone  masonry.  Chicoi^o  &^  A.  R. 
Co.  V.  Kansas  City,  I.  <3»  /'.  R.  Co.,  1 10  Mo. 
510,  19  .S".  JV.  Rep.  826.— Rf.viewing  Young 
V.  Chicago  &  N.  VV.  R.  Co.,  28  Wis.  171  ; 
Jones  7>.  Seligman,  81  N.  Y.  190. 

In  an  application  by  a  company  under 
Minnesota  Laws  1879,  c''-  80,  for  the  ap- 
pointment of  commissioners  to  assess  the 
damages  for  crossing  the  property  and 
tracks  of  another  railway  company,  the 
court  may  not  only  prescrilje  the  place, 
angle,  and  elevation  of  the  crossing,  but 
also  that  the  petitioning  company  shall  do 
what  to  the  court  shall  seem  reasonably 
practicable  to  make  and  keep  the  crossing 
safe  for  the  trains  of  the  other  company 
and  for  the  public,  and  fo.-  that  purpose 
may  require  it  to  ccmstnict  and  maintain  a 
known  and  approved  device  to  enable  trains 
to  pass  a  crossing  without  danger  of  colli- 
sion. M^inona  i3-  .V.  W.  R.  Co.  v.  Chicago, 
M.  (S^  St.  P.  R.  Co.,  50  Minn.  300,  52  A',  /r. 
Rep.  657. 

5(t.  Validity  of  report.— While  it  is 
the  duty  of  the  commissioners  appointed 
under  Missouri  Rev.  St.  1879,  §  765,  for  the 
purpose  of  determining  the  points  and 
manner  of  the  crossing  and  joining,  etc.,  of 
two  railroads  and  the  compensation  there- 
for to  view  the  premises,  yet  it  is  not 
required  that  such  fact  be  recited  in  their 
report.  St.  Louis  Transfer  R.  Co.  v.  St. 
Louis,  I.  AT.  &'  S.  R.  Co.,  100  Mo,  419,  13  S. 
W.  Rep.  710. 

A  report  of  such  commissioners  appointed 
to  ascertain  the  points  and  manner  of  cross- 
ing other  railroads  and  to  ascertain  the 
compensation,  allowing  plaintiff  company 
a  latitude  of  ten  feet  in  which  to  make 
connections,  explaming  that  it  is  for  the 
purpose  of  a  proper  alignment  of  the  frogs 
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und  leadbars,  is  sutTiciciuly  detinite.  5/. 
Louis  Transfer  R.  Co.  v.  S/.  Louis,  /.  M.  St* 
S.  R.  Co.,  loo  Mo.  419,  136'.  W,  Rip.  710. 

But  a  provision  in  the  report  permitting 
plaintiff  to  occupy  a  certain  incomplete 
switch  of  defendant  for  the  space  of  250 
feet,  and  which  in  elleci  condemns  that 
much  of  defendant's  side-track  and  appro- 
priates the  same  to  the  use  of  plaintiff,  was 
unauthorized  by  the  order  of  the  court  ap- 
pointing the  commissioners,  and  an  excep- 
tion to  the  report  on  that  ground  should 
have  been  sustained.  St.  Louis  Transfer 
R.  Co.  V.  ,-S/.  Louis,  I.  M.  &>  S.  R.  Co.,  100 
Mo.  419,  13  6'.   W.  Rep.  710. 

57.  Setting:  aside  the  award  ur  re- 
port.— VVliere  in  a  condemnation  proceed- 
iiijj  to  acquire  a  right  of  crossing  over  a 
railroad  the  respondents  placed  before  the 
commissioners  all  the  testimony  they  de- 
sired upon  each  element  of  damage  claimed 
by  them,  and  the  commissioners,  after  con- 
sidering all  the  testimony,  reported  that 
tiiey  had  appraised  the  damage  for  the 
value  of  the  property  tal<en  as  for  the 
danjages  resulting  from  such  taking,  unless 
the  award  appears  to  be  grossly  inadequate, 
it  will  not  be  disturbed.  Fiint  &>  P.  M.  R. 
Co.  V.  Detroit  &>  B.  C.  R.  Co.,  64  Mich.  350, 
31  ^V.   W.  Rep.  281. 

The  report  of  commissioners  appointed 
under  Missouri  Rev.  St.  of  1879,  §  765,  need 
not  state  specifically  that  the  commissioners 
went  upon  and  personally  viewed  the  track 
where  the  connections  and  crossings  of  two 
railroads  were  to  be  made,  where  there  is 
nothing  else  to  show  that  they  had  failed 
to  perform  their  duty  in  this  ()articular. 
.V/.  Louis  Transfer  R.  Co.  v.  St.  Louis,  I.  M. 
&^  S.  R.  Co.,  100  Mo.  419,  13  5.  IV.  Rep. 
710. 

Nor  will  their  report  be  set  aside  where 
there  is  nothing  in  the  record  to  show  pre- 
judice to  the  defendant  company,  because 
it  leaves  it  optional  with  the  plaintiff  com- 
pany to  make  connections  at  either  line  of 
the  street  crossed  by  the  defendant  com- 
pany, instead  of  fixing  the  point  definitely 
at  one  of  these  places.  .S7.  Louis  Transfer 
R.  Co.  V.  St.  Louis,  I.  M .  Sf*  S.  R.  Co.,  100 
Mo.  419,  13  i'.  W.  Rep.  710. 

Nor  will  such  report  be  set  aside  on  ap- 
peal for  the  reason  that  the  commissioners 
made  no  award  of  damages  to  tlie  defendant 
company,  where  the  record  does  not  show 
the  preservation  of  the  evidence  offered 
upon  this  objection  to  the  repori.    St.  Louis 


Transfer  R.  Co.  v.  St.  Louis.  /.  M.  &*  S.  R.  Co., 
100  Mo.  419,  13  S.  W.  Rep.  710. 

Where  companies  have  not  been  able  to 
agree  as  to  the  ternis  upon  which  one  com- 
pany may  lay  its  tracks  across  the  line  of 
the  other,  and  commissioners  have  been  ap- 
pointed, the  report  of  such  commissioners 
upon  the  questions  of  the  mode  and  man- 
ner of  crossing,  as  well  as  the  compensation, 
will  not  be  set  aside  and  the  questions  de- 
termined by  a  jury,  under  the  statutory  pro- 
vision that  the  riglit  of  trial  by  jury  shall  be 
held  inviolate  in  all  trials  of  claims  for  com- 
pensation, when  in  the  exercise  of  the  right 
of  eminent  domain  any  incorporated  com- 
pany shall  be  interested  for  or  against  the 
exercise  of  such  right,  the  statutory  pro- 
vision having  reference  only  to  the  question 
of  damages.  Kansas  City  S.  B.  R.  Co.  v. 
Kansas  City,  St.  L.  <&-  C.  R.  Co.,  57  Am.  &• 
Enu;.  R.  Cas.  624,  118  Mo.  599,  24  S.  IV. 
Rep.  478. 
3.    Under  English  and  Canadian  Statutes. 

58.  L.aiid.s  Clauses  Act—"  Taking." 
— Where  the  right  given  to  a  railway  com- 
pany by  its  special  act  to  cross  the  line  of 
another  company  is  the  right  of  taking  an 
easement,  the  exercise  of  such  rigiit  is  not  a 
compulsory  taking  of  '*  lands,"  within  the 
Lands  Clauses  Act  1845,  §  16.  Great  IVest- 
em  R.  Co.  v.  Swindon  &•  C.  R.  Co.,  L.  R.  9 
App.  Cas.  787,  53  L.  f.  C/t.  1075,  51  L.  T. 
798,  32  IV.  R.  957,  48  /.  P.  821  ;  affirming 
L.  R.  22  Ch.  J).  677,  53  Z..  y.  C/i.  306,  47 
L.  T.  709,  3'    ^^'-  v'v".  479- 

5t).  14  &  15  Vict.  c.  51,  section  », 
Siibsec.  15. — The  order  of  a  judge  ap- 
pointing arbitrators  to  settle  the  terms  on 
which  one  railway  shall  cross  another,  un- 
der the  powers  given  to  him  by  '4  &  '5 
Vict.  c.  51,  §  9,  subsec.  15,  cannot  be  re- 
versed by  the  court.  /;/  re  Buffalo  iSr^  L.  //. 
R.  Co.,  14  [/.  C.  Q.  B.  397  ;  affirming  2  Out. 
Pr.  88. 

On  an  application  of  the  Buffalo  &  L.  H. 
R.  Co.,  under  14  &  15  Vict.  c.  51,  §  9,  sub- 
sec.  15,  for  the  appointment  of  arliitrators  to 
arrange  for  their  intersection  with  the 
Great  Western  R.  Co.,  it  appeared  that  in 
1854  a  negotiation  was  entered  into  between 
the  Buffalo,  B.  &  G.  R.  Co.  (former  owners 
of  the  applicants'  line)  and  the  Great  West- 
ern R.  Co.  upon  the  same  question,  but 
no  agreement  was  then  made,  as  the  latter 
conjpaiiy  wished  the  crossing  to  be  under 
their  road,  which  the  former  would  not  ac- 
cede to.     Subsequently  the  Buffalo  &  L.  H. 
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R.  Co.  wrote  to  the  Great  Western  R.  Co., 
requesting  liiat  u  time  of  meeting  might  be 
appointed  to  settle  the  matter,  and  received 
an  answer  refusing  to  enter  into  any  dis- 
cussion on  tlic  point  until  the  adjustn)cnt 
of  certain  claims  by  tlie  latter  company 
against  the  Buffalo,  B.  &  G.  R.  Co.  J/e/d, 
that  such  refusal  was  unauthorized,  and 
that  a  disagreement  between  the  companies 
as  to  tlie  point  or  manner  of  crossing  suf- 
ficiently appeared  to  warrant  the  appoint- 
ment of  arbitrators  under  the  statute. 
/«  re  Bujfalo  &>  L.  H.  K.  Co.,  2  Ont.  Pr.  88. 
Held  also,  that  it  was  not  necessary,  be- 
fore claiming  a  crossing,  that  the  name  of 
the  Great  Western  R.  Co.  should  be  in- 
serted in  the  plan  and  book  of  reference 
filed  by  the  applicants,  as  the  owners  of  the 
land  to  be  taken  for  such  crossing,  or  to 
tender  compensation,  for  no  land  was  re- 
quired to  be  taken,  but  only  an  easement. 
In  re  Buffalo  SfL.  H.  R.  Co.,  2  Ont.  Pr.  88. 

00.  51  Vict.  c.  29,  sectiuu  173.— 
The  general  railway  act  of  Canada,  51  Vict, 
c.  29,  §  173,  provides  that  "no  company  shall 
cross,  intersect,  join,  or  unite  its  railway 
with  any  other  railway  without  application 
to  the  railway  committee  for  approval." 
Another  section  provides  that  the  word 
"  company  "  shall  include  any  "  person  "  au- 
thorized to  construct  a  railway.  Held,  to 
include  the  railway  commissioner.  Cana- 
dian Pac.  P.  Co.  V.  Northern  Pac.  &*  M.  R. 
Co.,  5  Man.  301. 

01.  Necessity  for  approval  by 
••  railway  coiuiiiittee."— The  Dominion 
parliament  has  power  to  provide  that  no 
provincial  railway  shall  cross  a  Dominion 
railway  without  making  application  to  the 
railway  committee  of  the  privy  council  for 
Canada.  Canadian  Pac.  R.  Co.  v.  North- 
ern Pac.  &•  M.  R.  Co.,  5  Man.  301. 

Where  a  statute  provides  that  no  com- 
pany shall  cross,  intersect,  join,  or  unite  its 
railway  with  another  "without  application 
to  the  railway  committee  for  approval,"  it 
means  that  the  approval  must  be  obtained, 
not  merely  applied  for.  Canadian  Pac.  R. 
Co.  V.  Northern  Pac.  <S>»  M.  R.  Co.,  5  Man. 
301. 

Where  it  is  necessary  for  a  provincial  rail- 
road in  Ontario  to  cross  a  Dominion  rail- 
way, the  company  desiring  to  effect  such 
crossing  must  procure  the  approval  of  the 
commissioners  of  public  works  for  Ontario, 
as  well  as  the  approval  of  the  railway  com- 
mittee of  the  privy  council  of  the  Domin- 


ion ;  and  the  railway  companies  cannot,  by 
arrangement,  waive  this  provision.  Credit 
Valley  R.  Co.  v.  Great  Western  R.  Co.,  35 
Grant's  Ch.  ([/.  C.)  507. 

4.  Crossini,'  at  Grade. 

62.  Iti{j:lit  to  cross  at  grade,  eren- 
crally. — It  is  the  policy  of  the  law  to  dis- 
courage railroads  from  crossing  each  other 
on  the  same  grade ;  but  such  crossings  are 
not  prohibited.  Appeal  of  Pennsylvania  R. 
Co.,  116  Pa.  St.  55,  8  Atl.  Rep.  914. 

A  crossing  by  one  railroad  over  the  track 
of  another  may  be  by  tunnel,  an  overhead 
bridge,  or  a  passage  across  the  rails  at 
grade.  United  N.J.  R.  &*  C.  Co.  v.  National 
Docks  &»  N.  J.J.  Connecting  R.  Co.,  44  Am. 
&•  Eng.  R.  Cas.  226,  52  N.J.  Z.  90,  18  Atl. 
Rep.  574. 

A  railroad  company  should  not  be  al- 
lowed to  construct  its  track  so  as  to  cross 
the  track  of  another  on  the  same  plane  at 
two  different  points  within  290  feet,  and  less 
than  a  mile  from  another  crossing  of  the 
same  road,  except  under  some  paramount 
necessity  for  the  service  of  the  public  or 
the  state.  Missouri,  K.  <S-  T.  R.  Co.  v. 
Te.xas  &*  St.  L.  R.  Co.,  4  Woods  {V.  S.)  360, 
10  Fed.  Rep.  497. 

Where  a  railroad  corporation,  formed 
under  the  general  railroad  law  of  New  Jer- 
sey, locates  its  route  so  that  its  line  crosses 
the  route  of  another  railroad,  the  law  gives 
it  the  right  to  decide  for  itself  whether  it 
will  cross  such  other  road  at  grade  or  other- 
wise. Its  right  to  cross  at  grade  is  subject 
to  but  two  limitations:  (i)  it  shall  not  cross 
at  a  less  angle  than  twenty  degrees ;  and  (2) 
it  shall  not  cross  in  such  manner  as  will 
destroy  the  reasonably  fair  enjoyment  of 
the  franchises  of  the  road  whose  route  is 
crossed.  Jersey  City,  N.  &•  IV.  R.  Co.  v. 
Central  R.  Co.,  49  Am.  &•  Eng.  R.  Cas.  256, 
48  A'.  /.  Ef.  379,  22  Atl.  Rep.  728. 

One  railroad  will  not  be  prohibited  cross- 
ing another  at  grade  when  it  appears  that 
the  crossing  is  necessary  to  the  successful 
operation  of  plaintiff's  road  and  will  not 
seriously  interfere  with  defendant's,  and 
that  the  city  authorities  have  consented  to 
the  crossing,  it  being  on  a  street  in  an  out- 
lying portion  of  a  city.  Appeal  of  Penn- 
sylvania R.  Co.,  116  Pa.  St.  55,  8  Atl.  Rep. 
914. 

The  prima-facie  presumption  of  law  is 
that  a  crossing  at  grade  can  be  reasonably 
avoided,  and  the  burden  of  proving  that  it 
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cannot  in  any  particular  case  is  on  the  com- 
pany seeicing  to  cross.  Appeal  of  Moosic 
xMt.  &'  C.  R.  Co.,  (Pa.)  13  A//.  Rep.  915.— 
Following  Baltimore  &  C.  V.  R.  Extension 
Co.'s  Appeal,  3  Am.  &  Enjj.  R.  Cas,  242,  10 
W.  N.  C.  (Pa.)  530;  Pittsburg  &  C.  R.  Co. 
V.  South-west  Pa.  R.  Co.,  ^^  Pa.  St.  173. 

03.  Under  the  Pennsylvania  Con- 
stitution of  1874. —  The  provision  in 
the  Pennsylvania  Constitution  of  1874  that 
every  railroad  company  shall  have  the  right 
"to  intersect,  connect  with,  or  cross  any 
other  railroad,"  does  not  change  the  policy 
of  the  state  as  embodied  in  the  act  of  June 
19,  187 1,  to  prevent  railroad  crossings  at 
grade  where  that  is  reasonably  practicable. 
Northern  C.  R.  Co.'s  Appeal,  103  Pa.  St.  621. 
—Quoting  Pittsburg  &  C.  R.  Co.  v.  South- 
west Pennsylvania  R.  Co.,  77  Pa.  St.  173. — 
Distinguished  in  Sharon  R.  Co.i/.  Sharps- 
ville  R.  Co.,  122  Pa.  St.  533. 

The  Pennsylvania  Constitution  of  1874, 
art.  17,  §  I,  authorizing  the  crossing  of  rail- 
roads, does  not  declare  whether  the  cross- 
ing shall  be  at  grade  or  not ;  that  is  left  to 
legislative  action  and  judicial  supervision. 
Pittsburg  <&>»  C.  R.  Co.  v.  South-west  Pa.  Ji. 
Co.,  77  Pa.  St.  173.— Quoted  in  Northern 
C.  R.  Co.'s  Appeal,  103  Pa.  St.  621. 

Article  17,  §  i,  of  the  Pa.  Constitution, 
providing  that  every  company  shall  have 
the  right  with  its  road  to  intersect,  con- 
nect with,  or  cross  any  other  railroad, 
does  not  refer  to  or  authorize  grade  cross- 
ings; and  a  decree  preventing  a  grade 
crossing  does  not  conflict  with  this  pro- 
vision of  the  constitution.  Perry  County 
R.  Extension  Co.  v.  Newport  (S-*  S.  V.  R.  Co., 
150  Pa.  St.  193,  24  Atl.  Rep.  yog, 

04.  Under  the  statutes  of  Pennsyl- 
vania, (generally.  —  The  Pennsylvania 
statutes  must  be  liberally  construed  so  as  to 
prevent,  as  far  as  possible,  grade  crossings. 
VViiere  a  company  laid  out  its  route  so  as  to 
cross  another  railroad  twice  within  a  dis- 
tance of  four  miles,  and  it  appeared  that 
anotlicr  reasonably  practicable  route  was 
open  for  the  location  of  this  railroad,  which 
would  have  avoided  crossings  altogether, 
the  new  company  was  restrained  from 
crossing  -M  a  grade  the  said  railroad  already 
constructed.  Perry  County  R.  Extension 
Co.  V.  Newport  &^  S.  V.  R.  Co.,  55  Am.  6- 
Eng.  R.  Cas.  12,  150  Pa.  St.  193,  24  Atl. 
Rep.  709. 

While  it  is  the  policy  of  the  Pennsylvania 
statutes  to  prevent  railroads  crossing  each 


other  at  grade,  yet  a  preliminary  injunction 
will  be  granted  to  restrain  an  existing  road 
from  interfering  with  a  second  road  making 
such  crossing,  where  any  other  crossing 
seems  practically  impossible.  Appeal  of 
Moosic  Mt.  &•  C.  R.  Co.,  (Pa.)  13  Atl.  Rep. 
915. 

U5.  Under  Pennsylvania  act  of 
1871.— The  Pa.  act  of  June  19,  1871,  P. 
L.  p.  1360,  providing  that  the  court  shall 
"ascertain  and  define  the  mode  of  crossing 
which  will  inflict  the  least  practical  injury 
upon  the  rights  of  the  road  which  is  in- 
tended to  be  crossed,  and  if  in  the  judg- 
ment of  the  court  it  is  reasonably  practica- 
ble to  avoid  a  grade  crossing,  they  shall  by 
their  process  prevent  a  crossing  at  grade," 
construed  in  accordar'e  with  our  present 
surroundings  should  be  held  to  prevent  all 
grade  crossings  except  in  case  of  imperious 
necessity.  And  the  necessity  must  not  be 
of  its  own  creation,  as  by  locating  the 
line  in  ^ne  place  when  another  route  is 
practicable.  Perry  County  R.  Extension  Co. 
v.  Newport  &*  S.  V.  R.  Co.  150  Pa.  St.  193, 
24  Atl.  Rep.  709. — Quoted  in  Penn.sylva- 
nia  R.  Co.  v.  Braddock  Elec.  R.  Co.,  152 
Pa.  St.  116. 

The  act  of  April  4,  1868.  giving  railroad 
companies  the  right  to  cross  at  grade  the 
tracks  of  any  other  railroad,  is  modified  by 
the  act  of  1871,  the  purpose  of  the  latter 
act  being  the  protection  of  the  rights  of 
the  public  and  prior  corporations.  Ferry 
County  R.  Extension  Co.  v.  Newport  &>  .x  V. 
R.  Co.,  150  Pa.  St.  193,  24  Atl.  Rep.  ,09. 

The  Pennsylvania  railroad  act  of  June 
19,  1871  (relating  to  crossing  of  lines  of 
railroads  by  other  railroads,  and  authorizing 
the  court,  if  it  is  reasonably  practicable  to 
avoid  a  grade  crossing,  to  prevent  such 
crossing  at  grade  by  their  process),  does  not 
apply  to  proceedings  to  condemn,  and 
locate  a  railroad  through  another  com- 
pany's yard  ;  and  the  master,  on  a  reference, 
is  not  justified  in  relocating  such  a  road 
under  that  statute.  Pittsburgh  function  R. 
Co.'s  Appeal,  28  Am.  &^  Eng.  R.  Cas.  266, 
122  Pa.  6V.  511,  6  Atl.  Rep.  564,  9  Am.  St. 
Rep.  128.— Quoting  Cleveland  &  P.  R.  Co. 
V.  Speer,  56  Pa.  St.  325. 

Where  the  jurisdiction  conferred  by  the 
act  of  1871  on  courts  of  equity  is  invoked, 
it  is  for  the  court  to  ascertain,  as  a  conclu- 
sion from  the  special  facts  and  circum- 
stances of  each  case,  whether  it  is  reason- 
ably  practicable    to  avoid    a    crossing    at 
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grade,  and  if  so,  to  prevent  such  grade  cross- 
ing, and  by  its  decree  define  the  mode  of 
crossing  to  be  adopted.  Northern  C.  A'. 
C'o.'s  Appeal,  103  Pa.  St.  621.— Quoting 
Ealtimore  &  C.  V.  R.  Extension  Co.'s  Ap- 
pe..I,  3  Am.  &  Eng.  R.  Cas.  242,  10  W.  N. 
C.  530. 

Tlie  courts  of  equity  of  Pennsylvania  are 
by  the  Act  of  .April  10,  1871,  §  2  (P.  L.  p. 
1361),  imperatively  required  to  restrain  by 
injunction  the  crossing  of  one  line  of  nil- 
road  by  another  at  grade  if,  in  tiie  uidg- 
ment  of  the  court,  it  is  reasonably  practica- 
ble to  avoid  such  grade  crossing.  Balti- 
more iS^  C.  V.  R.  Extension  Co.'s  Appeal,  3 
Am.  &>  Eng.  A\  O.i.  242.  10  JF.  N.  C.  (Pa.) 
530. — Reviewing  Pittsburg  &  C.  R.  Co.  v. 
South-west  Pa.  R.Co.,  77  Pa.  St.  173. 

Railroads  chartered  prior  to  the  act  of 
June  19,  1 87 1,  authorizing  courts  of  equity 
to  regulate  grade  crossings,  are  subject  to 
that  act.  So  under  the  act  of  April  4, 1868, 
relating  to  the  same  matter,  the  crossing 
was  subject  to  review  by  a  cnurt  of  equity. 
Pittsburg  &^  C.  /i.  Co.  v.  South-west  Pa.  R. 
Co.,  77  Pa.  St.  173— Reviewed  in  Balti- 
more &  C.  V.  R.  Extension  Co.'s  Appeal,  3 
Am.  &  Eng.  R,  Cas.  242,  10  W.  N.  C.  530. 

By  the  Pa.  act  of  1871  the  rights  of 
crossing  railroads  are  secondary  to  those  of 
that  crossed,  and  the  crossing  company 
must  show  evidence  that  no  unnecessary 
injury  is  inflicted  on  the  other  by  crossing 
at  grade,  and  that  such  crossing  cannot  be 
reasonably  avoided.  The  intent  of  the  act 
is  to  d'  -^  )urage  grade  crossings  involving 
danger  ;-  the  public  as  well  as  injury  to  the 
company  whose  road  is  crossed.  Pittsburg 
&•  C.  R.  Co.  \.  South-west  Pa.  R.  Co.,  77  Pa. 
St.  173.— Qu')TEn  IN  Pennsylvania  R.  Co. 
V.  BraddocU  Elec.  R.  Co.,  I  Pa.  Dist.  iii. 

<(((.  Uiidortlio  statutes  of  Illinois— 
Iowa. — III  tliestateof  Illinois  it  is  the  policy 
of  llie  law  to  allow  a  new  railroad  to  cross  on 
tlic  track  of  an  old  one  at  grade  ;  but  at  the 
s;ime  time  the  legislature  has  clearly  shown 
that  it  is  intended  tiiat  a  railroad  should  not 
cross  at  grade  in  all  instances.  If  a  new 
road  can,  at  sniall  expense,  cross  at  a  differ- 
ent level  the  track  of  another  road  it  should 
be  required  to  do  so,  particularly  in  cases 
where  a  grade  crossing  would  jeopardize 
life  and  property.  Additional  expense 
should  be  apportioned  between  the  roads. 
Chicago  &^  N.  W.  R.  Co.  v.  Chicago  ir'  P. 
/i.  Co..  GJiiss.  ([/.  S.)  219. 

In  a  suit  to  enjom  one  company  from  con- 


structing a  grade  crossing  over  the  track  of 
another,  it  appeared  that  the  track  of  the 
plaintiff,  upon  one  side  of  the  point  where  it 
was  proposed  to  construct  the  crossing,  had 
been  constructed  upon  a  heavy  grade,  and 
that  if  trains  were  stopped  within  200  feet 
of  the  crossing,  as  required  by  the  statute, 
it  would  be  impossible  for  them  to  gain 
sufficient  momentum  before  reaching  the 
ascending  grade  to  carry  the  trains  over  it, 
wiiilst  on  tiie  other  hand  trains  coming  the 
other  way  would  be  required  to  stop  on  the 
descending  grade,  and  that  this  would  be 
attended  with  many  diflicuhies,  and  would 
occasion  constant  danger  of  collision.  It 
was  shown  that  an  uiidei-crossing  could  be 
constructed  at  a  cost  of  less  than  $15,000  in 
excess  of  the  cost  of  a  crossing  at  grade. 
//eld,  that  under  the  provisions  of  the  Iowa 
statute  which  authorizes  any  comjjany  to 
carry  its  raiiroiid  across  or  under  any  other 
railway,  and  requires  such  company  to  so 
construct  its  crossing  as  not  unnecessarily 
to  impede  the  travel  on  the  railway  crossed, 
the  plaintiff  was  entitled  to  an  injunction. 
//nmeston  &»  S.  A'.  Co.  v.  Chicago,  St.  P.  &• 
A'.  C.  A'.  Co.,  35  Am.  &>  Eng.  R.  Cas.  263,  74 
/o7i'a  554,  38  .^V.  IF.  Rep.  413. 

The  fact  that  the  defendant  company  had, 
pending  the  proceedings,  constructed  vari- 
ous works  at  a  cost  of  about  $6000,  which 
would  become  useless  in  the  event  of  an 
under-crossing  being  decreed,  is  not  suffi- 
cient reason  for  the  refusal  of  an  injunction. 
//nmeston  (S-»  5.  A*.  Co.  v.  Chicago,  St.  /'.  &» 
K.  C.  A'.  Co.,  35  Am.  &^  Eng.  /v'.  Cas.  263,  74 
/mva  554,  38  A'.  \i\  Rep.  413. 

07.  Under  Massachusetts  statutes. 
— Mass.  St,  of  1872,  ch,  53,  ^  12,  and  ch.  180, 
§  3,  relating  to  railroads  thereafter  "con- 
structed "  crossing  at  grade,  do  not  apply  to 
a  railroad  corporation  wiiich  prior  to  the 
passage  of  these  statutes  has  located  the 
line  of  its  road,  exercised  its  right  of  taking 
land  for  the  use  of  its  road,  inc  urred  liabil- 
ity for  land  damages  and  expense  in  laying 
the  roadbed,  in  rock  excavation,  in  the  con- 
struction of  abutments  for  a  bridge,  and  in 
the  building  of  a  long  bridge  at  grade  in 
the  immediate  vicinity  of  the  point  where  it 
intended  to  cross  another  railroad  at  grade, 
altiiough  the  railroad  and  the  crossing  at 
grade  were  not  completed.  Attorney-GcH' 
erals.   Ware  River  A'.  Co.,  115  Jlfass.  400. 

«8.  Under  New  York  statutes.— The 
question  as  to  whether  the  crossing  of  one 
railroad  track  by  the  track  of  another  com- 
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pany  should  be  at  grade  is  not  determina- 
ble in  a  proceeding  under  the  general  rail- 
road act  (§  22,  ch.  140,  N.  Y.  Laws  of  1850) 
by  an  agjjrieved  landowner  to  procure  a 
change  of  the  proposed  route  of  a  railroad, 
when  such  proceedings  are  on  appeal  to  the 
court  of  appeals  ;  but  it  seems  this  question 
may  be  determined,  and  should  be  brought 
up  under  another  provision  of  the  act, 
found  in  section  28,  subdivision  6.  In  re 
Neio  York,  L.  E.  &^  \V.  R.  Co.,  99  N.  Y. 
388,  2  N.  E.  Rep.  35  ;  dismissing  appeal  from 
26  Hun  673.— Applied  in  Re  New  York, 
L.  E.  &  W.  R.  Co.,  iioN.  Y.  374. 

5.  Poivers  of  Courts  of  Equity;  Injunction. 

0)>.  Scope  and  extent  of  the  juris- 
diction, {fciierally.— A  court  possessing 
general  equity  jurisdiction  is  empowered  to 
determine  the  relative  rights  of  two  com- 
panies with  respect  to  the  construction  of  a 
crossing  by  one  over  the  track  of  the  other, 
provided  there  is  no  statute  regulating  the 
manner  of  effecting  such  a  crossing.  Chi- 
cago &^  N.  W.  R.  Co.  V.  Chicago  <S-  P.  R. 
Co.,6  Biss.{U.  5.)  219. 

A  statute  authorized  the  extension  of  a 
railroad  and  provided  that  it  should  not 
cross  any  existing  railroad  at  grade,  and 
that  all  necessary  structures  for  crossing 
under  grade  should  be  subject  to  the  ap- 
proval of  the  railroad  commissioners.  A 
|)hin  for  the  proposed  structure  of  a  crossing 
was  submitted  to  such  commissioners,  and 
on  hearing  approved  by  them.  After  a 
hearing,  and  before  notice  of  approval,  the 
company  whose  location  was  to  be  crossed 
extended  a  side-track  so  as  to  make  a  sec- 
ond track  at  the  point  of  crosp^ng.  The 
otiier  company  tore  up  the  side-track  and 
removed  the  embankment  supporting  it. 
The  track  of  the  railroad  as  it  existed  at 
the  time  of  the  hearing  was  not  disturbed 
and  the  extension  of  the  railroad  was  con- 
!  .ucied  under  the  same,  according  to  the 
plan  approved  by  the  commissioners. 
JJtlii,  thai  the  comjiany  whose  location  was 
thus  interlercd  with  coi  Id  not  restrain  the 
other  conipany  from  tearing  up  the  side- 
track and  removing  the  embankment ;  nor 
coulfl  it  recover  damages  for  such  act. 
Fitchburg  R.  Co.  v.  Nexv  Haven  iS^  A'.  Co. , 
14  Am.  <S^  Eng.  R.Cas.  95,  134  Mass.  547. 

If  in  tlic  use  of  an  casement  to  cross  the 
right  of  way  and  track  of  another  com- 
pany, whether  it  be  acquiretl  under  prf)cecd- 
ings  to  condemn  a  crossing  in  a  specified 


manuer  or  under  proceedings  to  condemn 
a  crossing  generally,  conflict  should  at  any 
time  arise  between  the  companies  entitled, 
the  interposition  of  equity  may  be  invoked 
to  secure  to  each  company  the  enjoyment  of 
its  privilege  in  a  jiist  and  lawful  manner. 
National  Docks  Or'  N.  J.  /.  Connecting  R. 
Co.v.  State,  53  A\/.  L.  217,21  At  I.  Rip.  570. 

Courts  of  equity,  by  the  Pa.  act  of  1871, 
have  power  to  impose  regulations  looking 
to  the  safety  of  the  public,  in  reference  to 
watchmen,  manner  of  crossing,  and  such 
other  matters  as  may  be  necessary  to  render 
the  crossing  the  least  dangerous  to  life  and 
property.  Pennsyh'ania  R.  Co.  v.  Braddock 
Elec.  R.  Co..  I  Pa.  Vist.   ill. 

70.  Restraining:  company  from 
cros.sin{j^  anotlier's  track.*  —  Where, 
ponding  an  appeal  from  the  award,  the 
railroad  company  enters  upon  lands  con- 
demned without  paying  or  depositing  the 
compensation  as  required  by  law,  its  act  is 
a  naked  trespass  for  which  the  landowner 
has  an  adequate  remedy  by  an  action  at 
law;  and  an  injunction  will  not  be  granted 
unless  it  is  siiown  that  irreparable  injury 
will  be  inflicted.  So  held,  where  one  com- 
pany entered  upon  the  roadbed  ol  another 
and  constructed  its  track  thereon.  Mobile 
(Sf-*  G.  R.  Co.  V.  Alabama  Midland  R.  Co., 
39  Am.  &*  Eng.  R.  Cas.  117,  87  Ala.  520,  6 
So.  Rep.  407.— Following  Cooper  v.  An- 
niston  &  A.  R.  Co.,  85  Ala.  106;  Anniston 
&  C.  R.  Co.  V.  Jacksonville,  G.  &  A.  R.  Co., 
82  Ala.  297. 

Under  the  Md.  Act  of  1878,  ch,  192,  enti- 
tled An  act  to  enlarge  the  powers  of  the 
Pennsylvania  R.  Co.  in  Maryland,  the  ap- 
pellant ha('  the  power,  upon  complying 
with  the  requirements  of  that  act,  to  con- 
struct its  road  across  the  Potomac  Wharf 
branch  of  the  Cumberland  &  P.  R.,  on  tlio 
west  side  of  Wills'  creek,  and  tiien  to  cross 
over  the  creek  to  its  cast  side.  Rut  fs  the 
appellant  was  not  justified  in  making  its 
crossing  over  the  Potomac  WImrf  branch 
forcibly,  and  against  the  consent  of  the  ap- 
pellees, without  a  written  agreement  be- 
tween them  confeiring  tin-  easement  on  the 
appellant,  which  agreement  was  not  ex- 
ecuted, the  appellees  were  eniitled  to  an 
injunction  restraining  the  appellant  from 
using  said  crossing  over  the  Potomac 
Wharf  branch.  Pennsylvania  R.  Co.  v.  Con- 
solidation Coal  Co.,  55  /)/(/.  158. 

*Sce  also  aiitf,  00. 
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A  company  was  chartered  in  1828  with 
the  exclusive  right  to  maite,  keep  up,  and 
use  a  railroad  from  C.  to  H.,  with  branches 
to  two  other  points.  In  1833  its  main  trunk 
from  C.  to  H.  was  completed,  but  no 
branches  were  ever  built.  In  1835  another 
company  was  chartered  to  construct  a  road 
from  C.  to  Cincinnati,  with  branches.  The 
charter  provided,  with  reference  to  the 
main  trunk  only,  that  the  state  siiould  not 
"authorize  the  construction  of  any  other 
railroad  within  twenty  miles  of"  the  same 
"  whicli  shall  connect  any  points  or  places" 
thereon,  "or  which  shall  run  in  the  general 
direction  thereof."  Tlie  second  company 
purchased  the  njad  of  the  first  from  C.  to 
H.  and  then  constructed  its  own  road  from 
Brancliville  to  Columbia,  stopping  finally  at 
the  latter  point.  In  1843,  under  an  act  of 
that  year,  "all  the  rights,  privileges,  and 
property  "  of  the  first  company  became  vest- 
ed in  the  second,  and  by  charters  granted  in 
1858  and  1863  a  third  company  was  author- 
ized to  construct  a  road  from  some  point 
east  of  the  second  company's  track,  in  or 
near  C,  to  or  near  H.  Held,  that  the  third 
company  had  a  right  to  cross  the  road  of 
the  second  comjiany,  in  or  near  C.and  that 
an  injunction  attempting  to  restrain  it  from 
doing  so  was  properly  refused.  South  Caro- 
lina R.  Co.  V.  Columbia  &>  A.  R.  Co.,  13  JyHcli. 
Kq.  {So.  Car.)  339. 

In  a  proceeding  in  equity  by  one  railroad 
company  to  restrain  another  from  crossing 
tiic  tracks  of  the  former  at  grade,  com- 
plainants cannot  avail  themselves  of  the 
fact  that  defendants  have,  by  their  hiches 
allowed  a  third  company  to  build  its  tracks 
over  that  portion  of  the  chartered  route  of 
defendants  intended  to  be  occupied  by 
tliein  after  making  said  crossing.  IVcstern 
y\r.  R.  Co's  Appeal,  104  Pa.  St.  399. 

In  an  application  for  an  injunction  to  re- 
strain one  railroad  from  crossing  another, 
the  fact  that  plaintiff  will  resist  the  crossing 
by  force,  and  so  possibly  cause  bloodshed, 
is  not  cause  in  itself  for  granting  the  appli- 
cation ;  neither  is  it  a  bar  to  the  application 
if  otherwise  proper.  Canadian  f'ac.  R. 
Co.  V.  Northern  Pae.  &'  M.  R.  Co.,  5  Afan. 
301. 

71.  Prolliiiliuiry  iiijiinotioii  to  pre- 
vent a  t'r«»sNiii(f.— On  the  filing  of  a  bill 
for  an  injunction  to  restrain  anollier  com- 
pany from  constructing  its  road  across  that 
of  plaintiff  at  grade,  the  court  awarded  a 
preliminary  injunction  which  wasafterwaids 


dissolved.  Held,  that  the  injunction  should 
not  have  been  dissolved  where  it  appeared 
that  it  would  be  dangerous  to  have  the 
roads  cross  at  grade.  Reynoldsville  &*  F.  C. 
R.  Co.  V.  Buffalo,  R.  &-  P.  R.  Co.,  134  Pa. 
St.  541,  19  All.  Rep.  674. 

In  an  action  by  a  stockholder  to  enjoin  a 
railroad  corporation  from  intersecting  the 
road  of  the  railroad  corporation  of  which 
plaintiff  is  a  member,  a  temporary  injunc- 
tion may  be  granted,  without  notice  to  the 
corporation  about  to  make  the  intersection. 
Such  injunction  does  not  suspend  the  gen- 
eral and  ordinary  business  of  such  corpora- 
tion, within  tlic  meaning  of  Code  Civ.  Pro. 
§  1809.  Howlett  V.  Ne7v  York,  \V.  S.  &-^  B. 
R.  Co.,  \\Ahb.  X.  Cas.  {NY.)  328.-  Distin- 
guishing Wilkie  V.  Rochester  &  S.  L.  R. 
Co.,  12  Hun  242;  Middletown  v.  Rondout 
&  O.  R.  Co.,  43  How.  Pr.  144. 

72.  Enjoining  c«>ii(leninntion  i»ro- 
ce«'(ling.s. — Where  a  railway  company  has 
acquired,  by  agreement,  the  right  to  lay  two 
railroad  tracks  across  a  railroad  previously 
constructed,  a. id  it  seeks  to  condemn,  under 
the  Eminent  Domain  Act,  an  additional 
strip  on  which  to  construct  two  otiier  of  its 
tracks  across  the  same  road,  the  fact  that  it 
will  produce  an  obstruction  and  an  incon- 
venience to  the  company  whose  road  is 
sought  to  be  crossed  is  no  reason  for  en- 
joining the  proceeding  to  condemn,  as  all 
the  damages  caused  thereby,  when  ascer- 
tained, will  have  to  be  paid,  and  it  will  be 
presumed  they  will  be  fully  awarded.  Chi- 
ca_i^o  &-  IV.  I.  R.  Co.  V.  Illinois  C.  R.  Co.,  113 
///.  156. 

The  provision  that  "  every  railroad  com- 
pany shall  have  the  right  with  its  road  to 
intercept,  connect  with,  or  cross  any  oilier 
railroad,"  as  used  in  the  Texas  Const,  art. 
10,  §  I,  is  not  self-executing,  but  requires 
legislation  to  regulate  the  exercise  of  the 
rights  conferred  thereunder.  And  a  court 
of  equity  may  restrain  the  exercise  of  the 
rigiit  conferred  under  this  clause  until,  by 
proper  legal  proceedings,  it  has  been  estab- 
lished under  the  proper  limitations  and 
conditions.  Missouri,  K.  <S~»  T.  R.  Co.  v. 
Texas  fi>»  .SV.  L.  R.  Co.,  4  Woods.  {U.S.)  360, 
10  I'ed.  Rep.  497. 

7>'{.  KnJoiuiuK:  pnuMMMlinKK  of  coin- 
iiiiNKloners.— An  injunction  will  not  lie 
from  a  court  of  equity  to  enjoin  commis- 
sioners, wiio  arc  appointed  to  cimdemn  tiie 
right  of  one  railroad  to  cross  the  tracks  of 
another,  from  considering  a  certain  plan  of 
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crossing  which  is  alleged  to  be  different 
from  that  described  in  the  petition,  the  re- 
spondent having  denied  that  there  was  any 
material  difference  between  the  two  plans. 
Pennsylvania  R.  Co.  v.  National  Docks  &•  N. 
J.  J.  Connecting  R.  Co. ,  56  Fed.  Rep.  697. 

A  court  of  equity  will  not  interfere  to 
control  tlie  proceedings  pending  in  a  special 
.'Jtatutory  tribunal,  such  as  condemnation 
proceedings,  under  a  petition  to  condemn 
tiic  right  to  cross  the  track  of  one  railroad 
by  the  track  of  another,  under  the  New 
Jersey  statutes;  nor  will  it  give  relief  where 
there  is  an  adequate  remedy  at  law,  as  by 
certiorari,  from  the  state  courts.  Pennsyl- 
vania R.  Co.  V.  National  Docks  &•  N.  J.J. 
Connecting  R.  Co.,  56  Feii.  Rep.  697. 

II.  SUBSEQUENT  DUTIES  AND  LIABILITIES 
OF   THE    COMPANIES. 

I.  In  General. 

T4c,  Sic    iiterc    tno    nliRuiiin    iioii 

livtlas.— The  maxim  Sic  uterc  tuo  alienum 
non  hcdas  applies  to  a  railway  company  that 
has  a  right  of  passiige  over  the  track  of  an- 
other, and  binds  it  so  to  use  its  right  as  not, 
by  negligence,  to  injure  others  having  like 
rights.  Patterson  v.  Wabash,  St.  L.  iSn>  /'. 
R.  Co.,  18  y/w.  &^  Eng.  R.  Cas.  130,  54  Mic/t. 
91,  i9iV.  IV.  Rep.  761. 

75.  Priority  «f  passatfe.— Under  the 
provisions  of  an  agreement  between  two 
companies  that  all  trains  and  engines  of  the 
plaintill  should  have  priority  over  those  of 
the  defendant  at  a  crossing  of  the  tracks, 
the  words  "all  trains  and  engines"  were 
ambiguous  as  making  no  distinction  of 
trains  and  engines  into  classes  ;  and  there 
was  no  warrant  to  go  outside  of  the  agree- 
ment to  ascertain  the  rules  of  priority  given 
to  the  vari<jus  classes  of  trains  and  engines 
so  as  to  apply  them  to  the  terms  of  the 
agreement.  Connt'all 6^  L.  R.  Co.'s  Appeal, 
125  /'a.  St.  232,  23  W.  N.  C.  494,  46  P/iila. 
Leg.  Int.  360,  20  Pitts.  L.J.  N.  S.  59,  17  .///. 
Rep,  427. 

7<(.  Constriu'tlon,  luatiitoiiaiuMs 
uihI  keoplnjf  in  repair.  —  Where  the 
proposed  crossing  was  upon  grade,  it  would 
be  the  duty  of  both  parties  to  see  to  it  that 
the  crossing  was  properly  constiuctcd  and 
maintained  in  a  safe  condition.  Chicago  &* 
A.  R.  Co.  V.  Joliet,  L.  &^  A.  R.  Co.,  14  ,-//;/. 
6-  Jutg.  R.  Cas.  62,  105  Jll.  388.— Distin- 
guishing Chicago  &  A.  R.  Co.  v.  Spring- 


field &  N.  W.  R.  Co.,  67  111.  142 ;  St.  Louis, 
J.  &  C.  R.  Co.  V.  Springfield  &  N.  W.  R. 
Co.,  96  111.  274. 

Under  Indiana  Rev.  St.  1881,  §§  3904,  3905, 
all  companies  interested  in  a  crossing  of  rail- 
roads must  assist  in  keeping  them  in  repair, 
and  be  responsible  for  a  failure  to  do  so. 
Indiana,  B.  &*  \V.  R.  Co.  v.  Barnhart,  1 1 5 
Ind.  399.  13  West.  Rep.  425,  i6  N.  E.  Rep. 
121. 

The  provision  in  How.  Mich.  St.  §  3350, 
that  a  railroad  corporation  whose  .oad  is 
crossed  sliall  bear  a  proportion  of  the  ex- 
pense of  keeping  the  crossing  in  repair,  is 
only  justified  by  the  necessities  of  the  case 
growing  out  of  the  connecting  of  the  two 
tracks,  and  should  be  limited,  as  near  as 
may  be,  to  what  would  have  been  necessary 
to  keep  the  track  of  tlie  company  whose 
line  is  thus  crossed  in  repair  at  the  crossing 
if  the  same  had  not  been  made ;  and  this 
rule  should  be  observed  whether  the  cross- 
ing is  made  on,  above,  or  below  giade. 
Toledo,  A.  A.  &>  N.  M.  R.  Co.  v.  Detroit,  L. 
&>  N.  R.  Co.,  28  Am.  &^  Eng.  R.  Cas.  272, 
62  .Mich.  564,  29  N.  W.  Rep.  500. 

By  the  terms  of  the  Ohio  act  of  i860, 
where  ,he  tracks  of  two  companies  cross 
each  other  at  a  common  grade,  the  crossing 
shall  be  made,  kept  up,  and  a  watchman 
maintained  thereat,  at  the  joint  expense  of 
the  companies  owning  the  tracks.  Held, 
that  the  statute  imposes  upon  both  com- 
panies the  expense  of  making  and  keeping 
such  crossing  as  is  required  under  the 
statute  without  regard  to  the  date  of  their 
respective  charters  or  the  location  or  con- 
struction of  their  respective  roads.  Lake 
Shore  &>  M.  S.  R.  Co.  v.  Cincinnati.  S.  &^  C. 
R.  Co.,  30  Ohio  St.  604.— QuoTKiJ  IN  Chicago 
&  A.  R.  Co.  V.  Joliet,  L.  &  A.  R.  Co.,  14 
Am.  &  Eng.  R.  Cas.  62,  105  111.  388, 

Under  §3333  Ohio  Rev.  St.,  imposing  upon 
railroads  the  tracks  of  whose  roads  cross 
each  other  at  a  common  grade,  the  joint 
obligation  of  making  and  keeping  in  repair 
the  crossing,  and  maintaining  watchmen 
thereat,  and  requiring  the  expense  thereof 
to  be  borne  by  the  companies  jointly,  the 
burden  is  common  to  both  com[)anies.  and 
where  either  performs  the  whole  dutv,  and 
pays  the  entire  expense,  it  may  compel  con- 
trii)ution  by  the  other  to  the  extent  of  its 
equal  portion  thereof.  Baltimore  ^  O.  R. 
Co.  v.  Walker,  36  Am.  &^  Eng.  R.  Cas.  492, 
45  Ohio  St.  $77,  14  West.  Rep.  172,  16  A'^.  £. 
Rep.  475. 
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A  railroad  seeking  by  condemnation  pro- 
ceedings to  appropriate  a  right  of  way  for 
crossing  the  traci<sof  another  railroad  may, 
by  stipulation  tendered,  assume  the  burden 
of  maintainingfrogs  and  crossing  apparatus. 
Seattle  iSr'  M.  R.  Co.  v.  State,  7  Wash.  150, 
34  Pac.  Rep.  551. 

Where  a  company  seeks  to  compel  an- 
other company  whicii  has  formed  a  junction 
with  its  line  to  pay  the  expenses  of  erecting 
and  maintaining  signals  and  conveniences, 
as  required  by  statute,  it  must  prove  that 
sucli  expenses  have  been  actually  paid ; 
proof  of  a  liability  incurred  is  not  enough. 
Carmarthen  &^  C.  R.  Co.  v.  Manchester  &* 
M.  R.  Co.,  L.  R.  8  C.  P.GZs,  42  L.  J.  C.  P. 
262. 

77.  Watcliiiicn. — Under  Ohio  Rev.  St. 
§  3333>  providing  that  when  the  tracks  of 
two  railroads  cross  each  other,  or  in  any 
way  connect  at  a  common  grade,  the  cross- 
ing shall  be  made  and  kept  in  repair,  and  a 
vvatciiman  maintained  thereat,  at  the  joint 
expense  of  the  companies  owning  the  track, 
etc.,  a  cohipany  having  the  possession  and 
control  of  a  road  in  Ohio,  which  is  in  the 
management  and  operation  of  such  road  as 
lessee,  is  a  company  "  owning  the  track  "  of 
such  road,  in  the  sense  in  whicli  that  phrase 
is  used  in  the  statute.  Baltimore  <S~»  O.  R. 
Co.  V.  Jl'ali-sr,  36  Am.  <S-»  E/tj,'.  R.  Cas.  492, 
45  Ohio  St.  577,  14  West.  Rep.  172,  16  A'.  £. 
Rep.  475. 

Where  a  company  desiring  to  cross  the 
road  of  another  agrees  to  provide  signals 
at  the  crossing  and  watchmen  to  operate  the 
samp,  and  the  contracting  parties  afterward 
agree  upon  a  code  of  signals  to  be  given  by 
the  watchmen  and  observed  by  the  parties, 
the  company  first  mentioned  is  responsible 
to  the  other  company  for  damages  caused  by 
running  its  engine  into  the  latter's  train, 
which  is  crossing  in  obedience  to  a  signal 
giving  it  the  right  to  cross.  A'ew  ]'or/i',  C. 
&^  St.  L.  R.  Co.  V.  Grand  Rapids  iS^  /.  A'. 
Co.,  35  Am.  Sf*  Eng.  R.  Cas.  2S3,  116  Ind. 
60,  15  West.  Rep.  548,  18  A'.  E.  Rep. 
182. 

Where  there  is  a  junction  of  two  roads, 
one  using  the  track  of  the  defendant,  and 
the  defendant  provided  a  switch  at  the 
junction  which  always  kept  its  track  open 
and  in  good  condition— //<•/</,  that  the  de- 
fendant was  not  required  to  keep  a  watch- 
man or  guard  at  the  switch.  Sellars  V.  Rlch- 
tnond  &»  IK  R.  Co.,  25  Am,  &*  Eng.  R.  Cas. 
451,  94  A^.  Car.  654. 


78.  Erection  and  maintenance  of 

stations.*— The  Missouri  act  of  1S81,  re- 
lating to  railroads  crossing  other  railroads, 
and  providing  for  the  erection  of  suitable 
depots  and  waiting-rooms  for  the  accom- 
modation of  passengers  at  such  crossing,  is 
constitutional  as  being  a  legitimate  exer- 
cise of  the  police  power  vested  in  the  legis- 
lature. State  V.  Kansas  City,  Ft.  S.  (S«»  G. 
R.  Co.,  32  Fed.  Rep.  722.— Following  State 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  83  Mo.  144. 
Article  4238  Texas  Rev.  St.  provides  that 
the  point  of  intersection  of  two  railways 
shall  be  a  depot  for  freight  and  passenger 
business  on  both  lines.  The  roads  so  cross- 
ing each  other  cannot  alter  the  general  law 
prescribing  the  duties  of  railways  to  ship 
freight  and  carry  passengers  from  the  sev- 
eral railway  depots.   Eddy  v.  Rider,  79  Tex. 

53- 

The  intersection  of  two  roads  was  within 
less  than  five  miles  of  the  town  of  Flato- 
nia.  The  two  roads  maintained  each  a  de- 
pot in  the  town  suited  for  the  convenience 
of  the  inhabitants,  but  about  700  feet  ap.irt. 
The  depot  of  the  defendant  company  was 
established  where  it  is  at  the  instance  of 
the  people  of  the  town.  Both  were  made 
before  the  passage  of  the  act  relating  to 
union  depots,  §  4238  Rev.  St.,  as  amended  by 
act  of  April  8,  1889.  Held,  that  such  facts 
did  not  constitute  a  substantial  compliance 
with  the  condition  in  the  statute  for  a  union 
depot  excusing  the  erection  of  one  at  the 
crossing.  That  the  depot  had  been  built 
before  the  passage  of  the  act  requiring  rail- 
ways to  provide  depot  accommodations  at 
intersections  of  their  roads  will  not  excuse 
a  disregard  of  the  statute  or  relieve  tliem 
of  a  penalty  fixed  for  such  neglect.  San 
Antonio  6-  A.  P.  R.  Co.  v.  State,  45  Am.  &• 
Eng.  R.  Cas.  586,  79  Tex.  264,  14  S.  W.  Rep. 
1063. 

70.  ritn1>ilit,v  ior  personal  injiirios. 
—  In  considering  whether  or  not  it  was  an 
act  of  negligence  for  the  defendant  to  stop 
a  car  containing  passengers  on  the  crossing 
of  another  road,  the  question  of  defendii tit's 
convenience  was  entirely  immaterial.  Kel- 
loiv  V.  Central  Iowa  R.  Co.,  21  Am.  Sr^  I^ng- 
R.  Cas.  485,  68  Io7('a  470,  23  N.  W.  Rep.  740, 
27  A'.   W.  Rep.  ^66. 

Where  an  injury  to  a  passenger  upon  a 


*  Duty  of  company  to  maintain  station  at 
point  of  intersection  with  another  road.  Con- 
stitutionality of  statutes,  see  note,  45  Am.  & 
Enq.  R.  Cas.  593. 
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railroad  was  caused  by  the  negligence  of 
the  employes  of  a  private  railroad,  crossing 
the  former  at  grade,  without  negligence  on 
the  part  of  the  passenger  carrier  also,  the 
latter  is  not  liable.  Bunting  v.  Pennsylvania 
R.  Co.,  \\%  Pa.  St.  204,  10  Cent.  Rep.  892, 
12  ////.  Rep.  448,  21  W.  N.C.iZx. 

A  railroad  is  not  required,  at  a  place 
where  its  road  crosses  another  railroad,  to 
use  such  care  and  skill  to  avoid  inflicting 
injury  as  the  most  prudent  in  like  business 
are  accustomed  to  exercise,  but  such  as  the 
mass  of  prudent  persons  in  like  business 
are  accustomed  to  exercise.  Houston  &>  T. 
C.  R.  Co.  V.  Br  in,  77  Tex.  174, 13  S.  IV.  Rep- 
886. 

A  passenger  on  the  Southern  Pac.  R.  was 
injured  in  a  collision  with  a  car  upon  the 
track  of  the  Gulf,  C.  &  S.  F.  R.  Co.,  alleged 
to  have  been  negligently  left  so  as  to  occa- 
sion the  collision.  The  passenger  sued 
both  companies.  Tiie  Southern  Pac.  R. 
Co.  alleged  that  the  injury  was  caused  alone 
by  the  negligence  of  the  other  railway  com- 
pany, and  asked  judgment  over  against  it 
in  case  the  plaintiff  should  recover.  Netii, 
that  it  was  within  the  power  of  the  court  to 
allow  such  relief.  Gu//,  C.  <S-  S.  F.  R.  Co. 
V.  Hathaway,  41  Am.  &*  Eng-  R-  Cas.  219, 
75  Tex.  557,  12  S.  IV.  Rep.  999. 

It  is  not  negligence  per  se  for  a  company 
to  fail  to  notify  passengers  not  to  alight  at 
an  intervening  railway  crossing  because  it 
has  announced  the  succeeding  station  as 
such.  Minock  v.  Defoit,  G.  H.  Gr»  M.  R. 
Co..  97  Mic/t.  425,  56  A^.   IV.  Rep.  780. 

2.  Duty  to  Stop  before  Crossing. 

80.  Generally.— If  the  driver  of  a  rail- 
road train  who  has  the  right  to  the  road  at 
the  crossing  of  another  railroad  knows,  or 
has  good  reason  to  believe,  he  will  come  in 
collision  with  a  train  not  entitled  to  the 
crossing  if  he  attempts  to  exercise  his  right, 
prudence  requires  him  not  to  attempt  the 
exercise  of  his  right.  Chicago  &•  A.  R.  Co. 
V.  Rockford,  R.  I.  Of  St.  L.  R.  Co.,  72  ///. 

34. 

An  engineer  in  charge  of  a  train  ap- 
proaching the  crossing  of  an  intersecting 
railroad  should  stop  his  train  until  he  can 
ascertain  that  the  crossing  is  clear,  and  if 
owing  to  his  failure  to  take  this  precaution 
a  passenger  is  injured  the  company  is  lia- 
ble. Grand  Rapids  <S>»  /.  R,  Co,  v.  Ellison, 
39  /////.  <S^  Eng.  R,  Cai.  480,  117  Ind.  234, 
20  A'.  /•:.  Rep.  135. 

3  D.  R.  D.— 27. 


The  claim  made  by  appellant  to  the  use 
of  appellee's  track  with  its  engines  and  cars 
is,  if  granted,  destructive  of  appellee's 
franchise.  It  has  no  more  right  to  require 
appellee  to  stop  its  cars  at  the  junction  of 
the  two  roads  than  an  individual  would 
have  to  require  appellee  to  stop  at  the 
point  nearest  his  residence.  Nor  can  it  run 
its  cars  over  appellee's  road  without  its 
consent.  Shelbyville  R.  Co.  v.  Louisville,  C, 
&*  L.  R.  Co.,  21  Am.  &^  Eng.  R.  Cas.  233, 
82  K'y.  541. 

In  the  absence  of  a  statute  requiring 
trains  to  come  to  a  full  stop  before  crossing 
another  track,  the  duty  imposed  by  cir- 
cumstances upon  the  corporation  to  adopt 
and  observe  proper  precautions  to  protect 
the  lives  of  passengers  takes  the  force  of  law, 
and  has  its  foundation  on  the  same  princi- 
ples which  underlie  such  a  statute,  wiiich 
does  not  create  a  new  duty,  but  compels 
the  observance  of  one  already  incumbent 
on  the  corporation.  Flint  &*  P.  M.  R.  Co.  v. 
Detroit  &*  B.  C.  R.  Co.,  64  Mich.  350,  31  N. 
IV.Refi.  281. 

While  it  is  the  duty  of  an  engineer  on  a 
passenger  train  approaching  a  crossing  of 
another  railroad  to  use  due  care  to  ascer- 
tain whether  a  train  is  approaching  thereon, 
it  cannot  be  said,  as  a  matter  of  law,  that 
he  is  bound  to  listen  in  addition  to  looking, 
although  the  view  is  limited  by  obstruc- 
tions. Kansas  City,  Ft.  S.  &r^  Af.  R.  Co.  v. 
McDonald,  51  Fed.  Rep.  178,  4  U.  S.  App. 
563,2  c.  C.A.  153. 

81.  Under  a{;rcciiieiit  between  the 
conipniiies. — Where  two  companies  enter 
into  an  agreement  that  all  trains  of  one 
shall  stop  at  least  two  hundred  feet  from 
the  point  of  crossing  of  the  other,  such 
contract  may  be  specifically  enforced  in  the 
sound  discretion  of  a  court  of  chancery, 
taking  into  consideration  the  safety  of  the 
public  and  the  convenience  of  the  company 
crossing  the  road,  by  compelling  trains  to 
stop  at  lot  more  than  three  hundred  or  four 
hundred  feet  from  the  crossing.  Cormvall 
&^  L.  R.  Co.'s  Appeal,  125  Pa.  St.  232,  46 
Phila,  Leir.  Int.  360.  20  Pitts.  L.  J.  N.  S.  59, 
23  W.  N.  C.  494,  17  Atl.  Rep.  427, 

Where  two  companies  have  entered  into 
an  agreement  with  respect  to  the  stoppage 
of  trains  just  before  crossing  the  tracks  of 
each  other  respectively,  a  court  of  equity  has 
power  to  grant  an  injunction  to  prevent  the 
vi()lativ>n  of  such  contr.ict  by  one  of  the 
compnny.     Cornwall  &■•  L.  R.  Co.'s  Appeal, 
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125  Pa.  S/.  232,  23  IV.  N.  C.  494,  46  Phila. 
Leg,  Int.  360,  20  Pitts.  L.  J.  N.  S.  59,  17 
All.  Rep.  427. 
82.  iliider  statutory   eqiiirciiients. 

■ — (i)  Alabama. — Under  statutory  provisions, 
when  tile  traclvs  of  two  railroads  cross  each 
otiier,  engineers  and  conductors  are  required 
to  stop  tlieir  trains  within  one  hundred  feet 
of  tlic  crossing,  "and  not  proceed  until  they 
ivnow  the  way  to  be.  r\--^  "  (Ala.  Code,  § 
1145);   and  the   i  ft    t  >h    stoppage 

within  one  hundred  le--  ■  i>  .e  the  cars 
in  the  rear  standing  on  ihc  crossing  of 
another  railroad,  does  not  excuse  the  fail- 
ure to  perform  this  liii^y.  Bin  li  iFham 
Mineral  R.  Co.  v.  Jacobs:,  49  . .'  .  &-  ,.  ^  .  R. 
Cas.  263,92  Ala.  187,  g  So.  Rep.  320,-  i^-D- 
HERED  TO  IN  Highland  Ave.  &  B.  R.  Co. 
V.  Winn,  93  Ala.  306.  Followed  in  Ens- 
ley  R.  Co.  V.  Chewning,  93  Ala.  24. 

The  Ensley  R.  Co.,  organized  under  the 
provisions  of  the  Alabama  act,  approved 
February  25,  1887  (Sess.  Acts  1886-7,  P- 
144),  and  engaged  in  operating  a  railroad 
beiw^een  Ensley  City  and  Birmingham  with 
dummy-engines,  is  a  railroad,  within  the 
terms  of  the  statute  (Code,  §  1 145),  which 
requires  trains  on  railroads  which  cross  edch 
otiier  to  stop  within  one  hundred  feet  of 
such  crossing.  Birmingham  Mineral  R. 
Co.  v.  Jacobs,  49  Am.  6-  Eng.  R.  Cas.  263, 
92  Ala.  187,  9  So.  Rep.  320. 

When  death  ensues  from  a  collision  of 
trains  at  a  crossing  of  two  railroads,  and 
one  of  such  trains  is  not  stopped  on  ap- 
proaching such  crossing,  as  required  by 
Ala.  Code  1886,  §  1 145,  the  company  running 
said  train,  in  the  absence  of  contributory 
negligence,  is  liable  for  the  death.  Ric/i- 
mottil  <S-  D.  R.  Co.  V.  Freeman,  97  Ala.  289, 
1 1  So.  Rep.  800. 

(2)  Illinois— Indiana.— 1\\z  fact  that  a 
state  law  requires  trains  to  be  brought  to  a 
full  stop  when  approaching  the  crossing  of 
another  railroad  does  not  make  it  negli- 
gence to  fail  to  stop  at  such  place  to  allow 
a  passenger  to  get  oflf.  Louisville,  N.  A.  &* 
C.  R.  Co.  v.  Johnson,  44  ///.  App.  56. 

Where  a  conductor  fails  to  have  the  train 
brought  to  a  stop  not  less  than  two  hundred 
feet  before  reaching  a  crossing  of  another 
railroad,  as  required  by  the  statute,  and 
such  failure  contributes  to  a  collision  with  a 
train  on  the  other  road,  causing  the  death 
of  the  conductor  so  neglecting  liis  duty,  no 
recovery  can  be  had  by  his  personal  repre- 
sentative.    If  the  injury   might  have  been 


avoided  by  his  bringing  his  train  to  a  full 
stop  at  the  proper  distance  before  reaching 
the  crossing,  no  recovery  can  be  had, 
although  the  agent  of  both  roads  at  the 
crossing  may  have  been  guilty  of  negligence 
in  signaling  the  several  trains  when  to  pass. 
Chicago  &*  A'.  W.  R.  Co.  v.  Snyder,  28  Am. 
&'  Eng.  R.  Cas.  611,  117  ///.  376,  7  N.  E. 
Rep.  604 ;  reversing  1 8  ///.  App.  640 ;  Jurther 
appeal,  38  Am.  6-  Eng.  R.  Cas.  188,  128  ///. 
655,  2!  A^.  E.  Rep.  520. 

Until  it  appeared  that  there  was  a  disre- 
gard of  the  signal  by  a  company  attempt- 
ing to  cross  the  track  of  another  railroad, 
the  employes  of  the  latter  company  will  not 
be  deemed  guilty  of  negligence  in  failing  to 
anticipate  a  breach  of  duty  on  tiie  part  of 
the  employes  of  the  former,  for  they  have 
a  right  to  assume  that  the  other  company 
will  obey  the  code  of  signals  adopted  for 
the  management  of  trains  in  such  cases. 
New  York,  C.  &^  St.  L.  R.  Co.  v.  Grand 
Rapids  6-  /.  R.  Co.,  35  Am.  <S-  Eng.  R.  Cas. 
283,  1 16  Ind.  60,  15  IVest.  Rep.  548,  18  A'.  E. 
Rep.  182. 

(3)  Missouri— New  York —  Wisconsin. — 
A  company  need  not  stop  its  train  at  a 
station  because  a  junction  is  there  made 
with  another  road,  unless  a  passenger  de- 
sires to  be  transferred  to  a  train  on  such 
other  road.  (Gen.  St.  Mo.,  p.  340,  §  29.) 
Logan  v.  Hannibal  &•  St.  J.  R.  Co.,  12  Am. 
&-  Eng.  R.  Cas.  141,  77  Mo.  663. 

In  the  absence  of  provisions  of  law  upon 
the  subject,  save  only  the  general  rules  re- 
lating to  negligence,  the  commissioners  who 
are  to  determine  the  manner  of  crossing, 
under  the  N.  Y.  Laws  of  1850,  eh.  140,  § 
28,  subd.  6,  are  authorized  to  determine  all 
such  particulars  respecting  the  manner  of 
crossing  as  would  be  ordinarily  provided  for 
by  the  contract  between  the  companies 
directly  aflfecting  the  crossing  had  the  com- 
panies been  able  to  agree,  and  such  as  ap- 
pertain not  only  to  the  interest  of  those 
companies,  but  such  as  relate  to  the  safety 
of  the  public  ;  for  example,  whether,  on  ar- 
riving at  the  point  of  intersection,  a  train 
should  come  to  a  full  slop  before  entering 
upon  the  crossing,  or  whether  a  flagman 
should  be  stationed  at  such  intersection. 
In  re  Lockport  &-  B.  R.  Co.,  19  Nun  {N.  Y.) 

38. 

Under  Wis.  Rev.  St.,  §  1808,  it  is  the 
duty  of  a  railway  train  approaching  a  rail- 
way crossing  to  come  to  a  stop,  not  im- 
mediately at  the  4oo-foot  post,  but  some- 
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-where  between  that  post  and  the  crossing. 
Lockwood  V.  Chicago  &>  N.  W.  R.  Co.,  6 
Am.  &•  Ettg.  Ji.  Cas.  151.  55  IVi's.  50,  12  N. 

IV.  Rep.  40  r. 

(4)  Canada. — A  Grand  Trunk  train  on 
which  plaintiff  was  conductor,  before  cross- 
ing the  track  of  the  Great  Western  R.,  was 
brought  to  a  stand  until  the  signalman, 
who  was  in  charge  of  tlie  crossing  and  in 
the  employment  of  the  Great  Western  R. 
Co.,  dropped  the  semaphore,  and  thus 
authorized  the  Grand  Trunk  train  to  pro- 
ceed. While  crossing  the  track  appellants' 
train,  wiiich  had  not  been  stopped,  owing 
to  the  accidental  bursting  of  a  tube  in  the 
air-brakes,  ran  into  the  Grand  Trunk  train 
and  injured  plaintiff.  It  was  shown  that 
these  air-brakes  were  the  best  known  appli- 
ances for  stopping  trains,  and  that  they  had 
been  tested  during  the  day,  but  that  they 
were  not  applied  at  a  sufficient  distance 
from  the  crossing  to  enable  the  train  to  be 
stopped  by  the  hand-brakes,  in  case  of  the 
air-brakes  giving  way.  Section  143  C.  S. 
C,  c.  66,  enacts  that  "every  locomotive 
♦  *  *  or  train  of  cars  on  any  railway  shall, 
before  crossing  the  track  of  any  other  rail- 
way on  a  level,  be  stopped  for  at  least  the 
space  of  three  minutes."  Held,  that  the 
appellants  were  guilty  of  negligence  in  not 
applying  the  air-brakes  at  a  sufficient  dis- 
tance from  the  crossing  to  enable  the  train 
to  be  stopped  by  hand  brakes  in  case  of  the 
air-brakes  giving  way,  and  that  there  was  no 
evidence  of  contributory  negligence  on  the 
part  of  the  Grand  Trunk  R.  Great  Western 
R.  Co.  V.  Brown,  3  Can.  Sup.  Ct.  159. — 
Quoting  Stokes  v.  Eastern  Counties  R.  Co., 
2  F.  &  G.  691  ;  Bradley  v.  Boston  &  M.  R. 
Co.,  2  Cush.  (Mass.)  539. 

83.  Statutory  penalty  for  failure 
to  Htop. — A  suit  in  the  name  of  the 
people,  for  the  use  of  C.  D.,  to  recover  the 
penalty  given  by  the  Ilhnois  Railroad  Law, 
^§  S^t  51.  will  not  be  dismissed  because  ir  is 
brought  for  the  use  of  an  individual.  In- 
dianapolis &>  St.  L.  R.  Co.  v.  People,  91  ///. 

452. 

In  an  action  to  recover  the  penalty  for 
neglecting  to  stop  a  train  before  crossing 
another  railroad  on  the  same  level,  there  is 
no  error  in  not  allowing  defendant  to  prove 
that  it  had  rules  requiring  the  engine  driver 
to  comply  with  the  law  in  stopping  at  all 
railroad  crossings,  and  that  the  rules  were 
in  his  hands.    Indianapolis  &*  St.  L.  R.  Co, 

V.  People,  ^\  III.  \12. 


ni.  WHERE  ONLY  ONE  OR  NEITHER  ROAO 
IS  OPERATED  BT  STEAH. 

84.  Steam  railroad  croKsiii{>:  street 

railway.— After  a  bill  in  equity  had  been 
filed  by  a  street  railway  against  a  steam- 
railroad  company  for  the  purpose  of  re- 
straining it  from  building  its  road  across  a 
highway  upon  which  the  street-railway  com- 
pany had  laid  its  track  on  the  same  grade 
with  the  highway,  the  county  commissioner 
authorized  the  steam-railroad  company  to 
cross  such  highway  at  a  level.  Held,  that 
the  bill  was  properly  dismissed,  as  there 
was  not  such  an  infringement  of  petitioner's 
rights  as  to  warrant  tlie  granting  of  a  pre- 
liminary injunction.  Lynn  &^  B.  R.  Co.  v. 
Boston  &^  L.  R.  Co.,  114  Mass.  88. 

There  is  no  privilege  or  right  directly 
granting  to  the  plaintiffs,  a  street-railway 
company,  the  sole  and  exclusive  use  of 
Fourth  avenue  for  a  railroad  track.  With 
reference  to  the  defendant's  road  crossing 
plaintiff's  track,  it  is  not  such  an  infraction 
of  private  property  as  to  call  for  a  prelimi- 
nary injunction.  New  York  &*  H.  R.  Co.  v. 
Forty-second  St.  <S«»  G.  S.  F.  R.  Co. ,  32  How. 
Pr.  {A\  Y.)  481,  50  Barb.  309;  affirming  50 
Barb.  285,  26  Ho-m.  Pr.  68. 

85.  Street  railway  cros.siu{(  steam 
railroad.  —  (i)  AVw  York.  —  A  surface 
street-railroad  company,  except  in  the  city 
of  New  York,  cannot  construct  its  road 
across  the  track  of  a  steam  railroad  without 
consent,  unless  the  question  of  compensa- 
tion and  manner  of  crossing  has  been  first 
legally  determined  in  proceedings  under  the 
statute.  People's  R.  Co.  v.  Syracuse,  B.  <S>» 
N.  Y.  R.  Co.,  22  Abb.  N.  Cas.  427,  6  A^.  Y. 
Supp.  326.— Distinguishing  New  York  & 
H.  R.  Co.  V.  Forty-second  St.  &  G.  S.  F.  R. 
Co.,  50  Barb.  285. 

Chapter  239,  Laws  1893,  providing  that 
the  court  shall  upon  application  direct  that 
a  street  railroad  be  permitted  to  cross  the 
track  of  another  railroad  pending  the  deter- 
mination by  commissioners  of  the  points 
and  manner  of  crossing,  on  givinj,'  bond  to 
conform  to  the  requirements  imposed  by 
the  comnsissioners  as  to  such  points  and 
manner  of  crossing  and  the  compensation 
to  be  made,  is  not  unconstitutional.  Buf- 
falo,  B.  &^  L.  R.  Co.  v.  New  York,  L.  E.  Sf 
IV.  R.  Co.,  54  A'.  Y.  S.  R.  877,  72  Hun  58,, 
25  A^.  Y.  Supp.  155. 

The  New  York  railroad  law,  Laws  of 
1890,  cli.  565,  §  12,  as  amended  by  Laws  of 
1892,  ch.  676,  authorizing  the  crossing  of 
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one  railroad  by  another,  and  prescribing 
the  proceedings  by  which  such  right  may 
be  enforced,  applies  to  street  surface  rail- 
roads seeking  to  cross  steam  railroads. 
Buffalo,  B.  (3-  L.  R.  Co.  v.  New  York,  L.  E. 
&•  IV.  A\  Co.,  72  Hun  583,  54  N.  V.  S.  A'. 
872.  25  A^.  V.  Supp.  265. 

Objections  to  the  use  of  the  electric 
trolley  system  in  the  places  and  in  the  man- 
ner proposed  by  the  petitioner  for  a  cross- 
ing, as  unnecessarily  dangerous,  a  public 
nuisance,  a  conversion  of  the  highway  into 
an  entirely  new  use,  etc.,  are  not  available 
to  defeat  the  appointment  of  commissioners 
to  determine  the  points  and  manner  of 
crossing  as  provided  by  the  N.  Y.  Laws  of 
1890,  ch.  565,  §  12,  as  amended  by  Laws  of 
1892,  ch.  676,  for  it  is  the  duty  of  the  com- 
missioners to  determine  these  very  ques- 
tions, and  their  determination  should  not  be 
anticipated  by  objection.  Buffalo,  B.  <S<«  L. 
R.  Co.  V.  New  York,  L.  E.  &*  W.  R.  Co.,  72 
Hun  583,  54  N.  Y.  S.  R.  872,  25  N.  Y.  Supp. 
265. 

(2)  Pennsylvania.—  Under  Pa.  act  of  May 
14,  1889,  providing  that  street  railways 
"may  cross  at  grade,  diagonally  or  trans- 
versely, any  railroad  operated  by  steam  or 
otherwise,"  it  was  not  error  in  the  trial 
court  to  continue  an  injunction  restraining 
a  railroad  company  from  tearing  up  a  street- 
car track  laid  at  grade;  but  the  court 
should  reserve  the  power  at  final  hearing  to 
make  any  necessary  order  requiring  gates 
or  other  means  necessary  to  protect  life  and 
property.  Buffalo,  R,  &>  P.  R.  Co.  v.  Du 
Boi's  Traction  Pass.  R.  Co.,  (Pa.)  24  All. 
Rep.  179. 

Where  the  tracks  of  a  passenger  railway 
cross  those  of  a  steam  railway  at  grade,  the 
driver  of  the  car  on  the  road  of  the  former 
company  is  not  justified  in  attempting  to 
cross  the  track  of  the  latter  company  with- 
out stopping,  looking,  or  listening,  no  mat- 
ter what  tlie  action  of  the  flagman  of  the 
latter  company  stationed  at  the  crossing 
may  be,  if  such  driver  have  from  other 
sources  information  which  would  lead  a 
prudent  man  to  infer  that  there  was  danger 
to  be  apprehended  from  an  approaching 
train.  Philadelphia  &^  R.  R.  Co.  v.  Boyer, 
2  Am.  &*  Eng.  R.  Cas.  172,  97  Pa.  St.  91. 

A  municipal  ordinance  of  Philadelphia 
provides  that  conductors  of  passenger  rail- 
way cars  shall  stop  their  cars  and  cross  the 
tracks  of  steam  railroads  in  advance  of 
their  cars,  under  a  penalty  for  failure.   Held, 


that  the  ordinance  does  not  apply  to  cars 
on  which  one  man  acts  as  both  conductor 
and  driver.  Held  further,  that  a  municipal 
ordinance  creates  no  new  liability  in  favor 
of  one  injured  by  the  negligence  of  another. 
Philadelphia  &>  R.  R.  Co.  v.  Bo)  er,  2  Ant. 
&*  Eng.  R.  Cas.  172,  97  Pa.  St.  91. 

The  1 8th  section  of  the  Pa.  act  of  May 
14,  1889,  which  authorizes  street  railways 
"to  cross  at  grade,  diagonally  or  trans- 
versely, any  railroad  operated  by  steam  or 
otherwise,  now  or  hereafter  built,"  is  consti- 
tutional, although  it  does  not  provide  for 
making  or  securing  compensation  to  the  cor- 
poration whose  railroad  is  crossed.  Dela- 
ware, L.  Of  W.  R.  Co.  V.  Wilkes- Bar  re  &•  M\ 
S.  R.  Co.,  I  Pa.  Dist.  627. — APPROVING 
Lockhartz/.  Craig  St.  R.  Co.,  139  Pa.  St.  419. 

The  aforesaid  section  is  not  inconsistent 
with  and  does  not  repeal  that  provision  of 
the  act  of  June  19,  1871,  which  gives  courts 
of  equity  jurisdiction  "  to  ascertain  and  de- 
fine by  their  decree  the  mode  of  such  cross- 
ing which  will  inflict  the  least  practicable 
injury  upon  the  rights  of  the  company 
owning  the  road  which  is  intended  to  be 
crossed."  Delaware,  L.  &•  W.  R.  Co.  v. 
Wilkes-Barre  &•  W.  S.  R.  Co.,  i  Pa.  Dist. 
627. 

The  Pa.  act  of  May  14,  1889,  P.  L.  p.  211, 
providing  that  any  street-railway  company 
incorporated  under  that  act  shall  have  the 
right  in  its  construction  to  cross  at  grade, 
diagonally  or  transversely,  any  railroad 
operated  by  steam  or  otherwise,  is  subject 
to  the  act  of  J une  19,  1 87 1 ,  P.  L.  p.  1 360,  giv- 
ing the  courts  power  to  regulate  grade 
crossings  and  directing  them  to  prevent 
crossings  at  grade  when  reasonably  prac- 
ticable. Pennsylvania  R.  Co.  v.  Hraddock 
Elec.  R.  Co. ,  1 52  Pa.  St.  1 16,  25  Atl.  Rep.  780 ; 
reversing  i  Pa.  Dist.  626. 

80.  Electric  railway  crosHiiiK:  8teain 
railroad. — The  petition  of  an  electric  rail- 
road company  incorporated  under  ch.  252, 
N.  Y.  Laws  of  1884,  asking  for  the  appoint- 
ment of  commissioners  to  ascertain  the 
points  of  crossing  another  road,  must  allege 
that  it  has  acquired  theconsent  of  onehalf  in 
value  of  the  adjoining  property  owners  and 
of  the  local  authorities  to  the  construction 
of  its  road,  in  order  to  confer  jurisdiction 
on  the  court  to  act  thereon,  in  re  Sara- 
toga Elec.  R.  Co.,  58  Hun  (N.  Y.)  287.  34  N. 
Y.  S.  R.  556,  12  N.  Y.  5«//.  318.— Distin- 
guishing In  re  People's  R.  Co.,  112  N.  Y. 
578. 
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The  provisions  of  section  12  of  the  N.  Y. 
railroad  hiw  (ch.  565  of  1892),  providing  for 
the  determination  by  commissioners  of  the 
method  of  railroad  intersections  when  the 
companies  cannot  agree,  apply  to  the  inter- 
section of  a  steam  railroad,  ai  a  street 
crossing  guarded  by  gates  working  by 
means  of  an  overhead  chain,  with  an  electric 
street  railroad  operated  by  an  overhead 
trolley  wire.  Port  Richmond  &•  P.  P.  Elec. 
Ji.  Co.  V.  Slaten  Island  K.  T.  R.  Co.,  71  Hun 
{iX.  Y.)  179- 

The  Pa.  act  of  June  19,  1871,  P.  L.  p.  1360, 
regulating  grade  crossings  of  one  railroad 
by  another,  does  not  apply  to  the  crossing 
of  a  steam  railroad  by  a  street  railway,  al- 
thoufih  the  latter  is  operated  by  electricity. 
Dtt  Hois  Traction  Pass.  R.  Co.  v.  Buffalo, 
R.  <S-  P.  R.  Co.,  149  Pa.  St.  \,  2^Atl.  Rep. 

179- 

The  Pa.  act  of  1871,  entitled  "An  act  re- 
lating to  legal  proceedings  by  or  against 
corporations,"  which  provides  that  "  when 
such  legal  proceedings  relate  to  crossings 
of  lines  of  railroad  by  other  railroads,  it 
shall  be  the  duty  of  courts  of  equity  of  this 
commonwealth  to  ascertain  and  define  by 
their  decree  the  mode  of  such  crossing, 
*  *  *  and  if  in  the  judgment  of  such  court 
it  is  reasonably  practicable  to  avoid  a  grade 
crossing  they  shall,  by  their  process,  pre- 
vent a  crossing  at  grade,"  applies  to  an  elec- 
tric railway  crossing  the  tracks  of  a  steam 
railroad  ;  and  the  act  of  1889,  under  which 
such  electric  railway  was  incorporated, 
authorizing  it  "  to  cross  at  grade,  diagonally 
or  transversely,  any  railroad  operated  by 
steam  or  otherwise,  now  or  hereafter  built," 
cannot  be  construed  to  deprive  the  state  of 
its  power  to  exercise  police  supervision  to 
preserve  and  promote  the  public  welfare, 
and  prohibit  a  crossing  which  would  evi- 
dently be  dangerous  to  public  travel. 
Pennsylvania  R.  Co.  v.  Draddock  Elec.  R. 
Co.,  55  Am.  &*  Eng.  R.  Cas.  i,  152  Pa.  St. 
116,  25  ////.  Rep.  780. 

In  an  application  by  a  steam-railroad 
company  for  an  injunction  to  restrain  an 
electric  railway  company  from  crossing  the 
tracks  of  the  former  at  grade,  if  it  shall  ap- 
pear practicable  for  the  electric  company's 
cars  to  be  brought  to  a  full  stop  and  to 
have  its  conductors  go  forward  to  the  rail- 
road tracks  before  attempting  to  cross,  an 
injunction  will  be  refused  if  the  electric- 
railway  company  will  undertake  the  above 
precautions.    Pennsylvania  R.   Co.  v.  Sub- 


urban Rapid  Transit  Co.,  1  Pa.  Dist. 
636. 

87.  One  street  railway  crossing 
another. — The  right  of  the  second  street- 
railway  company  to  cross  the  street  tracks 
of  the  first  one  is  conferred  by  general  law. 
St.  Louis  Transfer  R.  Co.  v.  St.  Louis  AI.  B. 
T.  R.   Co.,  Ill  Mo.  666,  20  S.   IV.  Rep.  319. 

The  Pa.  act  of  June  19,  1871,  providing 
for  control  by  the  court  of  crossings  where 
one  railroad  crosses  another,  applies  to 
street  railways.  Baltimore  &>  H.  R.  Co.  v. 
Hanover  &^  McS.  St.  R.  Co.,  2  Pa.  Dist.  774. 

This  act  imposes  on  the  court  in  such 
cases  a  threefold  duty :  (i)  to  ascertain  the 
mode  of  crossing  which  will  least  injure  the 
company  whose  road  is  to  be  crossed ;  (2) 
to  compel  by  its  decree  the  adoption  of  that 
mode ;  (3)  to  prevent  by  its  process  a  cross- 
ing at  grade,  if  any  other  be  reasonably 
practicable.  Baltimore  &■>  H.  R.  Co.  v.  Han- 
over &'  McS.  St.  R.  Co.,  2  Pa.  Dist.  774. 

The  location  of  a  street-railway  track  for 
a  distance  of  165  feet,  on  a  street  already 
octfupied  by  another  street  railway,  to  con- 
nect the  tracks  of  the  first  railway  company 
on  two  other  streets  not  opposite,  was  al- 
lowed as  a  diagonal  crossing,  under  the  Pa. 
act  of  May  14,  1889.  The  test  is,  whether 
the  crossing  can  be  made  without  invading 
the  rights  of  the  other  railway  to  the  ex- 
clusive use  of  the  street  under  its  charter. 
Where  the  court  is  in  doubt  upon  this  ques- 
tion, it  seems  that  no  restraining  injunction 
will  be  granted.  Braddock  &^  T.  C.  R.  Co. 
v.  Braddock  Elec.  R.  Co.,  1  Pa.  Dist.  44. 

Where  two  street  railway  companies  are 
operating  their  respective  roads  under  a 
franchise  granted  by  legal  authority,  their 
tracks  crossing  each  other  at  the  intersec- 
tion of  two  streets,  a  court  of  equity  will 
not  entertain  a  bill  for  injunction  by  one  of 
them  to  restrain  the  other  from  laying  a 
double  track  at  the  crossing,  unless  a  case 
of  irreparable  injury  is  averred  and  proved, 
or  other  special  facts  showing  the  inade- 
quacy of  legal  remedies.  Highland  Ave.  (S-» 
B.  R.  Co.  v.  Birmingham  Union  R.  Co., 
50  Am.  &>  En^.  R.  Cas.  422,  93  Ala.  505,  9 
So.  Rep.  568— Quoting  East  &  W.  R.  Co. 
V.  East  Tenn.,  V.  &  G.  R.  Co.,  75  Ala.  275. 
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CBOSSINO  OF  STBEETS  AND 
HIGHWAYS. 

Duty  to  construct  bridges  at,  see  Bridges, 
ETC.,  17-19. 

cattle-guards  at,  see  Cattle-guards, 

11-13. 

give  signals  at,  see  Animals,  Injuries 

TO.  102-194. 

Injuries  to  children  at,  see  Children,  Inju- 
ries TO,  20,  21. 

Liability  for  killing  or  injuring  stock  at,  see 
Animals,  Injuries  to,  185-1'J8. 

Power   of   commissioners  to    regulate,   see 
Railway  Commissioners,  20-23. 
See  also  Streets  and  Highways. 
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II.  lAYIHO  OUT  STBEET  OB  HIOHWAT 

ACB088  BAILBOAD 436 

1.  Right  to  Cross  Railroad 436 

2.  Construction  of  the  Crossing.  439 

a.  In  General 439 

b.  Manner    of     Crossing; 

Sufficiency 440 

c.  Proceedings 441 

3.  Compensation  of  Company . .  442 
III.  OBADECB0S8INO8 446 

1 .  In  General 446 

2.  Under  Connecticut  and  Mas- 

sachusetts Statutes 449 

IV.  BIGHTS  OF  ABUTTING  OWNEB 456 

I.  BAILBOAD  CBOSSINO  STBEET  OB 
HIOHWAT. 

I.  Right  to  Cross.* 

1.  Generally. — Railway  companies  hold 
their  rights  of  way  subject  to  the  right  of 
the  public  to  extend  the  public  highways 
and  streets  across  such  rights  of  way.  Illi- 
nois C.  R.  Co.  V.  Chicago,  51  /hn.  &*  £>'g- 
R.  Cas.  528,  141  ///.  586,  30  A^.  K.  Rep.  1044. 
— Following  Chicago  &  N.  W.  R.  Co.  v. 
Chicago,  140  III.  309. 

Railroads  are  public  highways,  and  in 
their  relations  as  such  to  the  public  are  sub- 
ject to  legislative  supervision,  though  the 

*  Right  to  maintain  railroad  crossing,  see 
nule,  35  Am.  &  Eno.  R.  Cas.  266. 


interests  of  their  stockholders  are  private 
property.  Every  railroad  company  takes 
its  right  of  way  subject  to  the  right  of  the 
public  to  extend  tlie  public  highways  and 
streets  across  such  right  of  way.  Railroad 
companies,  in  their  relation  to  highways 
and  streets  which  intersect  their  rights  of 
way,  are  subject  to  the  control  of  the  po- 
lice power  of  the  state.  Chicago  &»  N.  W. 
R.  Co.  V.  Chicago,  50  Am.  &•  Eng.  R.  Cas. 
150,  140  ///.  309,  29  N.  E.  Rep.  1 109. — 
Quoting  Chicago  &  A.  R.  Co.  v.  Joliet,  L. 
&  A.  R.  Co.,  105  \\\.  388. 

By  locating  its  line  across  a  highway,  a 
company  acquires  the  right  to  lay  its  track 
across  said  highway  in  the  direction  or  line 
of  its  road,  and,  it  may  be,  to  lay  a  second 
track  in  the  same  direction  and  parallel 
with  the  first,  if  the  whole  line  is  of  that 
character  and  the  business  of  the  road  re- 
quires it ;  but  not  to  lay  a  track  in  a  difler- 
ent  direction,  on  an  angle  or  curve,  though 
within  the  limits  of  its  described  location. 
Bangor,  O.  6-  M.  R.  Co.  v.  Smith,  47  Me. 

34. 

A  company  which  has  duly  located  its 
road  across  a  highway,  and  acquired  a  right 
to  construct  it  there  at  a  certain  grade, 
without  any  restriction  as  to  the  number 
of  tracks  or  the  place  where  they  should  be 
laid,  is  authorized  to  lay  and  maintain  as 
many  tracks  as  are  essential  to  the  conven- 
ient transaction  of  its  business,  and  for  that 
purpose  may  make  any  necessary  alteration 
in  the  surface  of  the  highway.  Common- 
wealth v.  Hartford  6-  N.  H.  R.  Co.,  14 
Gray  {Mass.)  379. 

Where  a  right  to  cross  or  occupy  a  high- 
way is  granted  by  implication,  the  corpora- 
tion can  only  occupy  so  much  as  may  be 
reasonably  necessary ;  and  what  is  reason- 
ably necessary,  in  case  of  dispute,  must  be 
settled  by  the  courts.  Lehigh  Valley  R.  Co. 
v.  Orange  Water  Co.,  42  N.f.  Eq.  205,7 
At  I.  Rep.  659. 

In  the  absence  of  any  admission  or  evi- 
dence, it  will  not  be  presumed  that  a  com- 
pany used  or  crossed  the  highway  in  ques- 
tion without  permission  of  the  supreme 
court.  Schermerhorn  v.  Mt.  McGregor  R. 
Co.,  52  N.  y.  S.  R.  892. 

2.  Uinlt?r  statutory  aiitliority — 
IIIiiioiN. — The  fifth  paragraph  of  section 
20  of  the  Illinois  railro;id  act  of  1872  is  an 
absolute  grant  of  power  by  the  state  to 
railway  companies  to  construct  their  roads 
across    any    public    highway.     It    is    only 
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where  the  railroad  is  to  be  constructed 
alottg  or  lengthwise  of  a  highway  that  the 
consent  of  the  local  autliorities  is  necessary. 
Cook  County  v.  Great  Western  R.  Co.,  119 
///.  218,  10  iV.  E.  Rep.  564. 

3. Iiidiaua. — Under  Indiana  Rev. 

St.  1881,  §  391 5,  a  railway  company  may  con- 
struct its  railroad  over  or  across  a  public 
highway,  and,  where  an  embankment  or 
cutting  occurs,  may  make  a  change  in  the 
line  of  such  highway,  if  necessary  or  desir- 
able, and  may  take  such  lands  for  the  con- 
struction of  such  change  of  highway  as 
may  be  deemed  requisite,  by  purcliase  or 
gift,  or  by  appropriation.  Clawson  v.  Chi- 
cago 6-  G.  S.  R.  Co.,  20  Am,  &*Eng.  R.  Cas, 
56,  95  /nd.  1 52. 

4.  Maine  —  New  Jersey.  —  The 

Maine  Act  of  1853,  ch.  41,  §3,  relating  to  the 
construction  of  railroads  across  public  high- 
ways, is  not  retroactive  in  its  effect.  IVe//- 
conte  V.  Leeds,  51  Me.  313. 

The  right  of  a  company  organized  under 
the  general  railroad  law  of  New  jcsey 
(Rev.,  p.  925),  to  invade  highways  between 
its  termini,  for  the  purpose  of  crossing, 
exists  by  necessary  implication.  Raritan 
Tp.  v.  Port  Reading  R.  Co.,  50  Am.&*Eng. 
R.  Cas.  169,  49  iV.  /.  Eq.  II,  23  Atl.  Rep. 
127.— Quoting  Warren  R.  Co.  v.  St"  2,  29 
N.  J.  L.  353- 

Authority  for  such  invasion  is  limited, 
however,  to  tlie  necessity  of  the  railroad  in 
crossing.  Raritan  Tp.  v.  Port  Reading  R. 
Co.,  $0  Am.  &•  Eng.  R.  Cas.  169,  ^^  N.  J. 
Eq.  II,  23  Atl.  Rep.  127. — QUOTING  Thon)p- 
son  V.  Paterson  &  H.  R.  R.  Co.,  9  N.  J.  Eq. 
558. 

5. New  Hampshire— New  York. 

— Section  3,  ch.  161,  Gen.  Laws  of  New 
Hampshire,  which  relates  to  securing  rail- 
road crossings  of  public  highways,  is  not 
repealed  by  §  7,  ch.  101,  Laws  of  1883. 
Concord  &^  P.  R.  Co.  v.  Portsmouth,  64  N. 
H.  2 1 9,  9  Atl.  Rep.  546. 

Under  tiie  N.  Y.  Laws  of  1850,  ch.  140,  § 
28,  subd.  5,  as  amended  by  the  Act  of  1864, 
ch.  582,  an  order  from  the  supreme  court 
made  upon  notice  to  the  highway  com- 
missioners is  essential  to  tiie  obtaining  of 
the  right  to  construct  the  road  of  a  com- 
pany upon  the  surface  of  a  liigiiway.  Os- 
borne V.Jersey    City  &•  A.  R.    Co.,  27  Hun 

{N.  y.)  589. 

The  construction  of  a  railroad  across  a 
highway  should  not  be  permitted  where 
the  usefulness  of  the  highway  is  virtually 


destroyed.     Osborne  v.  Jersey  City  &*  A.  R 
Co.,  27  Hun  (A*,  y.)  589. 

6. Peiiiisylvaiiia.  —  The  Pennsyl- 
vania general  railroad  act  of  April  4,  1868, 
confers  on  all  roads  chartered  under  it 
power  to  build  tracks  across  borough  streets, 
and  in  doing  so  the  company  is  not  a  tres- 
passer, nor  its  acts  unlawful.  Appeal  oj 
South  Waverly,  (Pa.)  1 1  Atl.  Rep.  245. 

The  manner  of  building  railroads  in  bor- 
ough streets  is  left  to  the  discretion  of  tiie 
railroad  company,  and  after  a  road  is  built 
and  in  operation  a  court  of  equity  will  not 
interfere,  unless  the  facts  show  a  gross 
abuse  of  this  discretion.  Appeal  oJ  South 
Waverly,  (Pa.)  11  Atl.  Rep.  245. 

7.  Under  English  acts.— Sections  53, 
55,  and  56  of  the  Railways  Clauses  Act  1845, 
relating  to  the  crossing  of  highways  by 
railway  or  other  interference  therewith,  do 
not  apply  where  the  object  of  the  special 
act  is  to  change  the  nature  of  the  road 
substantially,  but  are  applicable  only  to  the 
interference  with  roads  incidentally.  Tan- 
ner v.  South  Wales  R.  Co.,  5  £1.  &^  BL  618, 
I  Jur.  N.  S.  1215,  25  L.J.  Q.  B.  7. 

A  special  railway  act  making  it  lawful  for 
a  company  to  carry  its  line  across  a  street 
on  a  level  is  not  obligatory,  and  does  not 
prevent  the  company  from  carrying  the  line 
across  according  to  the  provisions  of  the 
general  act.  Dover  Harbour  v.  London,  C. 
&•  D.  R.  Co.,  3  De  G.,  F.  Q^J.  559,  30  L.J, 
Ch.  474. 

If  a  railway  compf  ny  intends  to  claim 
the  benefit  of  the  pr  ivisions  of  the  Rail- 
ways Clauses  Act  in  a  contract  between  it 
and  an  owner  of  land  to  be  crossed  by  its 
line,  such  act  must  be  expressly  referred  to. 
Clarke  v.  Manchester,  S.  &•  L.  R.  Co.,  i 
Johns.  &*  H.  631. 

8.  Uifflit  to  cross  g:ravel  road. — 
Where  a  corporation,  by  an  act  of  1849, 
was  granted  a  public  highway  for  the  pur- 
pose of  constructing  and  maintaining  there- 
on a  plank  road,  but  subsequently  forfeited 
its  rights  in  such  highway,  railroad  com- 
panies which,  by  the  same  act,  were  given 
power  to  lay  their  tracks  across  the  plank 
road  without  compensation,  upon  such  for- 
feiture ceased  to  have  any  rights  under  that 
act,  and  can  assert  none  as  against  a  gravel 
road  which  is  afterward  maintained  on  the 
same  highway  by  another  corporation.  In- 
dianapolis &»  C.  Gravel  Road  Co.  v.  Belt  H. 
Co.,  32  Am.  &•  Eng.  R.  Cas.  173,  no  Ind.  5, 
10  iV.  E,  Rep.  923. 
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Section  3903,  Indiana  Rev.  St.  1881,  con- 
ferring upon  railroad  companies  the  power 
to  cross  hi-jihways  witiiout  compensation, 
has  reference  to  ordiniiry  highways,  con- 
trolled by  the  public  authorities  and  main- 
tained by  taxation,  and  d(jes  not  embrace  a 
highway  which  is  used  for  gravel-road  pur- 
poses by  a  private  corporation  uiidera  grant 
from  tlie  board  of  county  commissioners. 
Indianapolis  &*  C.  Grtn'fl  Road  Co.  v.  Belt 
R.  Co.,  32  .'7/«.  &•  Eitg.  R.  Cas.  173,  no  Ind. 
5,  10  iV.  E.  Rep.  923. — Rkvif.wino  Seneca 
Road  Co,  V.  Auburn  &  R.  R.  Co.,  5  Hill 
(N.  Y.)  170. 

A  gravel-road  company  has  property 
rights  in  a  highway  used  by  it,  under  a 
grant  for  gravel-road  purposes  ;  and  where 
a  railroad  company  lays  its  track  across 
such  road  without  the  consent  of  the  gravel- 
road  company,  and  without  proceedings  to 
condemn  and  the  payment  or  tender  of 
ilamages,  the  latier  corporation  has  the 
right  of  action,  and  is  entitled  to  at  least 
nominal  damages,  and  in  such  a  case  the 
maxim  De  minimis  non  curat  lex  will  not 
apply.  Indianapolis  &^  C.  Gravel  Road  Co. 
v.  Belt  R.  Co.,  32  A/n.  tV  luijf.  R.  Cas.  173, 
110  Ind.  5,  10  Af.  E.  Rep.  923. 

2.  Construction  of  the  Crossing, 
a.  Duty  to  Construct.* 

9.  Generally.— It  is  the  duty  of  every 
company  to  properly  construct  and  main- 
tain in  good  repair  crossings  over  all  public 
highways  on  the  line  of  its  road,  so  that 
the  same  shall  be  safe  and  convenient  to 
travelers,  so  far  as  it  can  do  so  without  in- 
terfering with  the  safe  operation  of  the 
road.  Burlington  ^S^•  M.  R.  Co.  v.  Koonce, 
34  Neh.  47c),  51  .^V.  IV.  Rep.   1033, 

Testimony  that  a  road  had  been  traveled 
by  the  public  for  twenty  years  is  not  suffi- 
cient to  show  a  dedication,  in  a  country 
where  any  one  feels  himself  at  liberty  to 
pass  at  will  over  all  uninclosed  lands. 
Such  a  crossing  a  railway  company  is  not 
bound  to  maintain.  Gulf,  C.  &*  S.  F.  R. 
Co.  v.  Montgomery,  85  Tex.  64,  19  S.  W. 
Rep.  1015. 

10.  Under  Ntatutnry  reqiiirenieiits. 
— (I)  Illinois — Iinva — Michigan — The  pro- 
vision of  section  8  of  the  Illinois  act  re- 
lating to  the  fencing  and  operating  of 
railroads,  passed  in  1874,  in  requiring  that 


*  Duty   ol   company  to  make  highway  cross- 
ings, see  note,  35  .\\i.  &  Eng.  R.  Cas.  a6o. 


railroad  companies  shall  construct  and 
maintain  the  highway  and  street  crossings, 
and  the  approaches  thereto,  within  their  re- 
spective rights  of  way,  includes  streets  to 
be  thereafter  laid  out  or  extended,  as  well 
as  then  existing  streets.  Chicago  &^  N.  IV. 
R.  Co.  V.  Chicago,  50  Am.  6«»  Eng.  R.  Cas. 
150,  140  ///.  309,  29  N.  E.  Rep.  1 109. 

Every  company  owning  or  operating  a 
railway  is  required  to  construct  crossings  at 
all  ))(>ints  where  it  intersects  a  pui)lic  high- 
way;  and  it  is  liable  for  all  injuries  resulting 
from  a  neglect  of  this  duty.  Any  company 
claiming  to  be  exempt  from  the  provisions 
of  the  statute  imposing  this  duty  has  the 
burden  to  establish,  by  affirmative  proof,  the 
facts  upon  which  the  exem|)tion  is  based. 
I-'ar/,y  V.  Chicago,  R.  I.  &^  P.  R.  Co.,  42 
Io7i'a  234.  — Disi  INGUISHKD  IN  Beatiy  7/. 
Central  Iowa  R.  Co.,  8  Am.  &  Eng.  R.  Cas. 
210,  58  Iowa  242. 

The  performance  of  work  by  a  township 
on  the  roadway  of  an  approach  to  a  rail- 
road crossing,  in  an  endeavor  to  make  it 
passable,  will  not  relieve  the  road  company 
from  its  statutory  obligation  to  construct 
suitable  crossings  for  the  passage  of  teams. 
Thayer  v.  Flint  6-  /'.  M.  R.  Co.,  93  Mich. 
150,  53  N.  ]\\  Rep.  216. 

(2)  Missouri — Nebraska — Texas. —  Under 
the  Missouri  act  of  1875  railroads  must 
construct  crossings  without  being  notified, 
and  the  act  is  not  intended  for  the  protec- 
tion of  travelers  only.  Lincoln  v.  St.  Louis, 
I.  M.  &^  S.  R.  Co.,  75  Mo.  27. 

In  addition  to  tiie  common  law  obligation 
resting  on  railroad  companies  to  make  rea- 
sonably safe  crossings  wiiere  they  intersect 
a  public  highway,  the  statute  (§  807,  Rev. 
St.  Mo.  1879)  provides:  "Every  such  cor- 
poration shall  construct  and  maintain  good 
and  sufficient  crossings  where  its  railroad 
crosses  public  roads  or  town  streets,  now  or 
hereafter  opened  for  public  use,  which 
crossings  shall  be  constructed  of  the  mate- 
rials and  in  the  manner  following  (providing 
for  laying  of  plank  and  macadamized  pave- 
ment) ;  and  if  such  corporation  fail  to  con- 
struct and  maintain  such  crossings,  it  shall 
be  liable  for  all  damages  resulting  from 
such  neglect;"  but  there  must  be  a  direct 
connection  between  the  negligent  act  and 
the  injury.  Moberly  v.  Kansas  City,  St.  J. 
&>  C.  B.  R.  Co.,  98  Mo.  183,  II  S.  IV.  Rep. 
569,  17  Mo.  App.  518. 

The  Nebraska  act  of  March  31,  1887,  re- 
quiring railroad  corporations  to  construct 
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and  keep  in  repair  suitable  crossings  where 
railroads  cross  public  highways,  is  ronstitu- 
tioiial.  State  ex  rel.  v.  Chicago,  />'.  «5>»  Q.  R. 
Co.,  43  Am.  Sf*  Eng.  /»'.  Cas.  248,  29  Xeb.  412, 
45  A'.  \V.  Rep.  469. 

The  right  of  the  legislature  to  ic. quire 
railway  companies  to  construct  crossings  at 
the  intersection  of  public  highways  and- the 
maintenance  of  cattle-guards  is  clearly 
witiiin  the  scope  of  the  police  power,  the 
exercise  of  which  is  impliedly  reserved  in 
granting  the  corporate  franchise,  and  is  not 
within  the  prohibition  of  the  federal  con- 
»iitution  against  state  laws  which  impair 
tiic  obligation  of  contracts.  But  no  im- 
plied reservation  of  power  in  the  state 
exists  to  compel  a  railway,  which  has  fenced 
its  track  in  obedience  to  previous  laws,  to 
construct  crossings  within  inclosures  for 
the  benefit  and  convenience  of  the  owners 
of  such  inclosures.  Gulf,  C.  iS^*  .S".  /■".  R.  Ca. 
V.  Rowland,  35  Am.  &'  Eng.  R.  Cas.  286,  70 
Tex.  298,  7  5.  IV.  Rep.  718. — Followed  in 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  35  Am.  & 
Eng.  R.  Cas.  292,  70  Tex.  307. 

Texas  statute  of  March  23,  1887.  which 
requires  railroad  companies  to  make,  at 
their  own  expense,  crossings  outside  of  any 
inclosiire,  on  the  demand  of  any  two  citi- 
zens "who  either  live  or  own  lands  within 
five  miles  of  the  place  "  designated  for  the 
crossing,  is  unconstitutional  by  reason  that 
it  is  not  necessarily  for  a  public  benefit, 
such  citizens  being  authorized  to  require 
the  establishment  of  a  crossing,  although 
actuated  by  selfish  or  malicious  motives, 
and  notwithstanding  the  fact  that  such 
crossing  has  no  connection  with  any  other 
way  over  which  the  public  has  a  right  to 
pass.  Gulf,  C.  &-  S.  E.  R.  Co.  v.  Ellis,  35 
Atn.  &>  Eng.  R.  Cas.  292,  70  Tex.  yarj,  7  ^. 
\V.  Rep.  722.— Reviewing  Rhine  v.  Mc- 
Kinney,  53  Tex.  354. 

11.  Proco<Mliii}jr  to  ooinpol  con- 
struction, KCiicriilly.— In  an  action  to 
compel  a  railroad  company  by  writ  of  man- 
damus to  construct  a  crossing  at  the  inter- 
section of  the  railroad  with  an  alleged 
street,  the  municipality  has  the  burden  to 
establish  that  the  alleged  street  was  a  public 
highway,  and  the  fact  of  its  being  a  high- 
way is  not  established  by  the  Introduction 
of  a  duly  acknowledged  and  recorded  plat 
of  the  town,  without  showing  further  that 
the  person  laying  out  the  town  had  title  to 
the  land.  Ed^nvilte  v.  Chicago,  M.  Or*  St. 
P.  R.  Co.,  77  Iowa  69,  41  A',  iv.  Rep.  568. 


It  is  necessary  that  tiie  state  crossing 
board  determine  the  manner  and  conditions 
of  making  a  crossing  of  a  way  before  the 
court  may  assume  any  power  to  make  the 
crossing,  even  after  condemnation.  Detroit, 
L.  iS-  A'.  R.  Co.  V.  Probate  Judge,  28  Am. 
<S-  Eng.  R.  Cas.  285,  63  Mich.  676,  30  //.  IV. 
Rep.  598. 

The  board  of  transportation  has  jurisdic- 
tion to  hear  complaints  and  make  orders  in 
regard  to  the  construction  and  repairing  of 
such  crossings.  Its  orders  in  that  regard 
may  be  enforced  by  mandamus.  State  ex 
rel.  V.  Chicago,  li.  &*  Q.  R.  Co.,  42  Am.  &* 
Eng.  R.  Cas.  248,  29  Neb.  412,  45  N.  IV. 
Rep.  469. 

Under  the  New  York  statutes  requiring 
a  railroad  to  construct  crossings,  it  seems 
that  the  owners  of  the  fee  as  well  as  their 
vendees  are  included  in  the  term  "  pro- 
prietor," as  used  in  the  statute.  Haynes  v. 
Puiffalo,  N.  Y.  <&*  P.  R.  Co.,  38  Hun  {N.  J'.) 

17- 

And  such  owners  of  the  legal  title  should 
be  made  parties  plaintifl  or  parties  defend- 
ant, or  the  reason  stated  why  their  names 
were  omitted  as  such  parties  in  the  com- 
plaint. Haynes  v.  Buffalo,  N.  Y.  &•  P.  R. 
Co.,3SHuniN.Y.)  17. 

1 2.  to  compel  receiver  to  con- 
struct.— Where  a  city  had  obtained  a 
peremptory  writ  of  mandamus  to  compel  a 
receiver  appointed  in  foreclosure  proceed- 
ings to  construct  a  crossing  over  the  tracks, 
a  motion  filed  by  the  receiver  asking  a  con- 
tinuation of  the  case  until  the  foreclosure 
should  be  terminated  was  properly  over- 
ruled, as  was  also  a  motion  that  the  cause 
be  continued  until  tlte  deposition  of  the 
receiver  could  be  taken  and  until  certain 
creditors  could  intervene,  where  the  fact 
which  the  receiver  claimed  his  deposition 
would  show  was  that  he  had  no  funds  with 
which  to  make  the  crossing,  and  the  allega- 
tion in  regard  to  the  creditors  was  to  the 
effect  that  the  receiver  had  been  notified  of 
their  intention  to  resist  the  expenditure 
which  the  crossing  would  make  necessary. 
Et.  Dodge  V.  Minneapolis  Or*  St.  L.  R.  Co., 
55  Am.  &^  Eng.  R.  Cas.  58,  87  Imua  389,  54 
N.  IV.  Rep.  243. 

Where  the  proceedings  were  instituted  in 
a  court  which  appointed  a  receiver  and 
which  had  authority  to  control  his  actions 
and  the  property  in  his  possession,  and  the 
pleadings  and  evidence  showed  that  the 
plaintifl  was  entitled  to  relief,  such  relief 
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should  not  be  denied  for  the  reason  that  it 
migiit  have  been  obtained  in  a  less  formal 
manner;  and  where  the  pleading  was  suffi- 
cient to  invoke  the  jurisdiction  of  the  court, 
but  the  petition  did  not  describe  the  kind 
of  crossing  desired,  the  request  being  for  a 
"good,  sufficient,  and  safe  crossing  over 
and  across  the  excavation,"  it  was  proper 
for  the  court  to  order  an  overhead  crossing 
and  incorporate  specifications  therefor  in 
the  judgment  rendered.  It  was  not  error 
to  refuse  to  permit  the  receiver  to  adopt  a 
plan  for  the  crossing  where  the  defendants 
relied  upon  their  defense  that  the  crossing 
was  not  needed  and  that  the  court  was 
not  authorized  to  order  one.  F/.  Dodge 
V.  Minneapolis  &*  St.  L.  R.  Co.,  55  Am.  <S- 
Eng.  Ji.  Cas.  58,  iij  Iowa  389,  54  A^.  W.  Rep. 

243- 

It  was  within  the  power  of  the  court  to 
order  the  receiver  to  construct  the  crossing 
required,  notwithstanding  the  objection  of 
mortgage  creditors,  since  liens  acquired  by 
creditors  on  railway  property  must  be  sub- 
ject to  the  burden  of  constructing  and 
maintaining  proper  crossings.  Ft.  Dodge 
V.  Minneapolis  &*  St.  L.  R.  Co.,  55  Am.  <S- 
Eng.  R.  Cas.  58,  87  Iowa  389,  54  N.  W.  Rep. 

243- 

13.  Notice  of  necessity  for  con- 
striictiou. — The  service  of  the  notice  of 
the  necessity  for  the  construction  or  main- 
tenance of  crossings  which  the  statute 
requires  the  overseer  to  give  to  the  railway 
company  is  sufficient  if  the  notice  is  actu- 
ally delivered  to  the  agent  of  the  railway 
company  most  convenient  to  the  crossing; 
the  service  need  not  be  made  by  any  par- 
ticular officer  or  person.  Henry  v.  Wabash 
Western  R.  Co.,  44  Mo.  App.  100. 

The  fact  that  the  notice  served  on  a  rail- 
road demands  the  construction  of  a  cross- 
ing within  sixty  days,  when  the  statute 
requires  the  crossing  to  be  constructed 
within  thirty  days  after  the  service  of  the 
notice,  does  not  affect  tlie  sufficiency  of  the 
notice  if  the  overseer  does  not  proceed  to 
make  any  repairs  until  after  the  expiration 
of  the  sixty  days ;  nor  need  the  notice  set 
forth  the  statute  in  ail  its  details.  Henry  v. 
Wabash  Western  R.  Co.,  44  Mo.  App.  100. 

14.  Liability  for  fUtliiro  to  cop 
struct— Pino.— By  section  11  of  the  Illi- 
nois ret  of  1874,  if  the  railroad  company 
fails  to  construct  and  maintain  tlie  street 
crossings  and  tiieir  approaches  after  being 
notified  so  to  do,  it  shall  not  only  be  liable 


for  the  expenses  of  the  municipal  author- 
ities in  that  behalf,  but  it  shall  be  subject 
to  a  fine.  Chicago  &•  N.  W.  R.  Co.  v.  Chi- 
cago, 50  Am.  &-  Eng.  R,  Cas.  150,  140  ///. 
309,  29  N.  E.  Rep.  1 109. 

15.  I>uty  to  construct  and  uiaiii- 
tain  sidewalk.— The  duty  of  a  railroad 
company  in  Illinois  to  maintain  a  sidewalk 
is  predicated  upon  par.  71,  ch.  114,  S.  &  C. 
St.  p.  1937,  which  provides  that  hereafter 
at  all  railroad  crossings  of  highways  and 
streets  in  this  state  the  several  railroad 
corporations  in  tliis  state  shall  construct 
and  maintain  said  crossings  and  the  ap- 
proaches thereto  with  their  respective  rights 
of  way,  so  that  at  all  times  they  shall  be 
safe  to  persons  and  property.  Bloomitigton 
V.  Illinois  C.  R.  Co.,  49  ///.  App.  1 29. 

The  term  "approach"  means  a  structure 
of  some  sort  necessary  to  reach  a  railroad 
track  from  the  common  surface.  It  does 
not  signify  an  ordinary  sidewalk ;  it  may  be 
an  embankment  or  a  bridge  or  whatever  is 
required  for  the  purpose  at  a  particular 
place.  Bloomington  v.  Illinois  C.  R,  Co. ,  49 
///.  App.  129. 

Wliile  a  railroad  company  must  provide  a 
crossing  over  its  railroad  track,  it  is  not  re- 
quired to  provide  a  crossing  over  a  right  of 
way  in  the  shape  of  a  sidewalk  or  otherwise, 
unless  it  is  necessary  to  do  so  in  order  to 
make  a  suitable  approach  to  the  crossing 
over  the  track.  Bloomington  v.  Illinois  C. 
R.  Co.,  ^^9  III.  App.  129. 

b.  Mode  of  Construction;  Sufficiency;  Re- 
storing Highway. 

10.  Siiftleicncy,  (fenerally.*— Where 

the  approaches  to  a  crossing  arc  graded  and 
planks  are  laid  between  the  rails  to  make 
an  even  surface  for  the  passage  of  persons 
and  teams,  and  gates  are  erected  to  delay 
such  passage  until  trains  pass,  there  is  no 
part  of  the  tiack  or  right  of  way  or  land  to 
be  restored  to  its  former  state,  nor  is  the 
usefulness  of  the  railroad  in  any  way  im- 
paired. Chicago  &*  N.  W.  R.  Co.  v.  Chicago, 
50  Am.  <S-  Eng.  R.  Cas.  1 50,  140  ///.  309,  29  A'. 
E.  Rep.  1109.— Rev  I KW  INC,  Portland  &  R. 
R.  Co.  V.  Deering,  78  Me.  61  ;  Boston  &  M. 
R.  Co.  V.  County  Com'rs,  79  Me.  386. 

*  Street  and  highway  crossings  ;  duty  to 
fence,  see  notes,  35  Am.  &  Eng.  R,  Cas.  173  ;  19 

/(/.  542. 

Company  having  power  to  cross  streets. 
Manner  of  iloing  so  is  discretionary,  see  3a  Am. 
&'  Eno   R.  Cas.  181,  abstr. 
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A  crossing  so  constructed  as  not  to  en- 
danger the  reasonable  passage  of  persons 
and  transportation  of  property,  or  as  not  to 
unnecessarily  interfere  with  the  public  high- 
way, is  a  substantial  compliance  with  section 
i2ofthe  Pa. act  of  1849  (P.  L.  p. 84),  provid- 
ing that  whenever  in  the  construction  of 
such  road  it  shall  be  necessary  to  cross  or 
intersect  any  established  road  or  way  it 
shall  be  the  duty  of  the  officers  of  the  com- 
pany so  to  construct  the  road  across  such 
established  road  o*-  way  as  not  to  impede 
the  passage  or  transportation  of  persons  or 
property  along  the  same.  Appeal  of  North 
Manheim  Tp.,  {Pa.)  36  Atn.  <S-  E»g.  A\  Cas. 
194.  14 /i//.  Rep.  137. 

17.  Width— Length.— By  section  807 
of  Mo.  Rev.  St.  1879  a  railroad  company  is 
required  to  construct  and  maintain  good 
and  sufficient  crossings  where  the  road 
crosses  the  public  highways.  But  it  is  not 
meant  by  this  statute  that  the  crossing  shall 
be  constructed  the  whole  width  of  the 
public  highway  (streets  of  a  crowded  town 
or  city  would  doubtless  be  an  exception  to 
this  rule) ;  but  ordinarily  a  crossing  the  full 
width  of  the  highway  is  not  constructed. 
E/lis  V.  Wabash,  St.  L.  &*  P.  A\  Co.,  17  Mo. 
App.  126.— Following  Bassett  v.  St.  Jo- 
seph, S3  Mo.  290. 

A  crossing  at  grade  of  a  north  and  south 
turnpike  at  an  angle  of  45  degrees,  which 
crossing,  including  the  track,  is  12  feet  8 
inches  hig'.i,  the  northern  approach  being 
200  feet  long,  with  an  average  rise  of  i\  feet 
to  the  hundred,  and  the  southern  approach 
244  feet,  with  an  average  rise  of  7  feet  to  the 
hundred,  both  approaches  being  from  19  to 
20  feet  in  width,  the  narrowest  place  being 
17  feet  in  width,  is  a  substantial  compliance 
with  Pa.  Act  of  Feb.  19,  1849,  §  12  (P.  L.  p. 
84).  although  there  is  a  cut  to  tlie  west  and  a 
traveler  approaching  the  crossing  cannot 
readily  see  or  hear  a  train  going  east,  where 
the  company  has  also  constructed  at  its  own 
expense  a  new  road  starting  near  the  begin- 
ning of  the  northern  approach  and  connect- 
ing with  the  highway  which  intersects  the 
turnpike  to  the  south,  the  distance  of  the 
new  road  to  the  point  of  intersection  being 
only  100  yards  farther  than  by  tiie  turnpike. 
Appial  of  North  Manheim  Tp.,  (Pa.)  36  A»i. 
(S-  /ui^.  A'.  Cas.  194,  14  ////.  A'efi.  137. 

Section  51  of  the  Railways  Clauses  Act 
184s,  relating  to  railways  crossing  highways 
by  bridges,  taken  in  conjunction  with  sec- 
tion 49,   is,  that   if  the  average  available 


width  for  the  passage  of  carriages  on  the 
road  is  more  than  35  feet,  the  road  may  be 
narrowed  to  35  feet  under  the  arch  of  the 
bridge ;  where  it  is  less,  the  arch  may  be 
made  the  same  width  as  the  road,  so  that  it 
be  not  less  than  20  feet  wide ;  if  the  road  is 
afterwards  widened  the  arch  must  be 
widened  in  proportion  up  to,  but  not  be- 
yond, 35  feet.  In  this  reckoning,  footpaths 
are  not  to  be  considered.  Queen  v.  Ktgby, 
6  Railw.  Cas.  479,  14  Q.  B.  687,  19  L.  f.  Q. 

B.  153.  H  f«r.  129- 
18.   Approaches— Eiiihaukiiieuts.* 

— The  embankment  which  is  constructed  as 
a  necessary  approach  to  the  railway  track  is 
in  legal  contemplation  a  part  of  the  cross- 
ing. Farley  v.  Chicago,  A.  I.  &*  P.  A'.  Co., 
42  Iowa  234.— Quoted  in  Moberly  v.  Kan- 
sas City.  St.  J.  &  C.  B.  R.  Co.,  98  Mo.  183, 
17  Mo.  App.  518. 

But  where  the  railroad  crosses  the  high- 
way nearly  on  a  level  with  it,  there  is  no 
necessity  for  an  embankment  twenty  rods 
long  in  order  to  reach  the  actual  crossing. 
Beatty  v.  Central  laiva  R.  Co.,  8  A/n.  &» 
Etig.  R.  Cas.  2!o,  58  /owa  242,  12  A^.  IV. 
Rep.  332. — Distinguishing  Farley  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  42  Iowa  234. 

The  term  "  crossing,"  as  used  in  the  Mis- 
souri statute,  includes  the  necessary  em- 
bankments and  approaches.  Moberly  v. 
Kansas  City,  St.f.  &•  C.  B.  R.  Co.,  98  Mo. 
183,  II  S.  W.  Rep.  569,  17  Mo.  App.  518.— 
Quoting  Farley  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  42  Iowa  234. 

In  the  construction  of  a  railway  which 
crosses  a  public  highway,  it  is  not  only  the 
duly  of  the  company  to  leave  the  highway 
in  such  condition  that  its  usefulness  will 
not  be  impaired,  but  when  its  approaches 
have  been  materially  interfered  with  by  the 
construction  work,  these  also  must  be  loft 
in  !i8  good  condition  as  they  were  before  the 
railway  was  built.  Gulf,  C.  i5-  .S".  F.  R.  Co, 
V.  Greenli'c,  23  Am.  &•  Eu^.  R.  Cas.  322, 
62  Te.v.  344. 

The  doctrine  that  the  approaches  form 
part  of  a  bridge  does  not  apply  to  a  case 
where  a  railway  company  constructs  a 
bridge  with  approaches  to  carry  a  road  over 
its  track  and  such  bridge  is  required  by 
statute  to  be  of  a  certain  width.  Re};,  v. 
Birmingham  &•  G.  R.  Co.,  i  G.  &*  D.  324,  4 
Jur.  966. 

The  defendant  company,  erecting  a  bridge 

*  See  also  litle  Embankments, 
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to  carry  a  turnpike  over  its  track,  was 
bound  (under  its  special  act)  to  make  the 
approaches  to  such  bridge  as  wide  as  the 
turnpike  road  had  been.  In  such  case  it 
was  no  excuse  that  the  approaches,  though 
of  less  width,  were  as  convenient  to  the 
public  as  they  could  be  made  in  execution 
of  the  powers  of  the  act,  and  as  convenient 
to  the  public  as  the  original  road  had  been  ; 
nor  tiiat  the  company  could  not  widen  the 
approaches  without  taking  more  land,  and 
had  exhausted  the  compulsory  powers  of 
purchasing.  Queen  v.  Birtnim^ham  &•  G. 
A'.  Co.,  2  Q.  B.  47,  2  Railw.  Cas.  694. 

Where  a  railway  company  has  crossed  a 
highway,  the  duty  of  the  company  is  not 
merely  to  provide  a  crossing  upon  which 
the  rails  do  not  rise  more  than  one  inch 
above,  or  sink  one  inch  below  the  level ; 
but  it  is  also  the  company's  duty  to  con- 
struct and  maintain  such  approaches  as  may 
be  necessary  to  enable  persons  using  the 
highway  to  avail  themselves  of  the  cross- 
ing. Therefore,  where  a  railway  company 
laid  a  plank  fourteen  feet  long  outside  the 
rail,  and  did  not  grade  the  roud  up  to  the 
plank  at  one  end  of  it,  but  left  the  ends  of 
the  ties  exposed,  the  company  was  liable  for 
an  accident  occurring  to  the  plaintiff's  mule 
by  reason  of  the  whiffletree  catching  upon 
one  of  these  ties.  Moggy  v.  Canadian  Pac, 
A'.  Co.,  3  A/an.  209. 

1».  Barriers— Giiarcl-rnils—Struc- 
tiir  •■». — Where  a  railroad  company  has  oc- 
cupied a  part  of  a  public  road,  and  made  a 
cut  across  it,  and  a  new  road  has  been  con- 
structed, it  is  tiie  duty  of  the  company  to 
erect  and  maintain  for  a  reasonable  time  a 
proper  barrier  to  prevent  travelers  from 
falling  into  the  cut.  Piltsburg,  C.  &*  Y.  R. 
Co.  V.  Moses,  24  Am.  iS-*  Eng.  R.  Cas.  295,  2 
At/.  Ri-fi.  188.— DiSTlNGUiSHiNO  Aston  Tp. 
V.  McClure,  102  Pa.  St.  323.  Quoting 
Potter  71.  Bunnell,  20  Ohio  St.  150;  Veazie 
V.  Penobscot  R.  Co.,  49  Me.  119. 

A  railroad  crossing  a  highway  must  erect 
whatever  structures  are  necessary  to  the 
convenience  and  safety  of  the  crossing. 
Such  duty  is  a  continuing  one  without  any 
express  statutory  requirement.  Kansas  City 
V.  Kansas  City  Belt  R.  Co.,  47  Am.  &^  Eng,  R. 
Cas.  157,  102  Mo.  633,  14  .•?.  JV.  Refi.  808.— 
Distinguishing  State  v.  St.  Paul,  M.  &  M. 
R.  Co,,  35  Minn.  131. 

Evidence  that  a  guard-rail  at  a  crossing 
was  3i  inches  from  the  track  rail,  while  2|^ 
inches  would  amply  accommodate  the  pas- 


sage  of  defendant's  engines,  does  not  estab- 
lish negligent  construction  rendering  de- 
fendant liable  for  damages,  in  the  absence 
of  proof  of  a  different  condition  at  other 
crossings  and  of  proof  as  to  whether  the 
deceased  caught  his  foot  between  the  guard 
and  the  main  rail.  McPhillips  v.  New 
York,  N.  H.  &*  H.  R.  Co.,  12  Daly  (N.  Y.) 
365.— Distinguishing  Payne  v.  Trov  &  B. 
R.  Co.,  83  N.  Y.  572. 

20.  Gates.— A  request  of  the  authori- 
ties of  a  municipality  that  a  railroad  cor- 
poration shall  erect  gates  at  a  crossing  im- 
poses no  duty  upon  it  to  do  so,  and  it  is  not 
chargeable  with  negligence  for  omitting  to 
comply  with  the  request,  until  an  order  of 
the  supreme  court  requiring  it  has  been  ob- 
tained as  authorized  by  the  New  York  act 
of  1884  (§  3,  ch.  439,  Laws  of  1884).  Daniels  v. 
Staten  Island  Rapid  Transit  Co.,  125  N.  Y. 
407,  26  A^.  E.  Rep.  466,  35  A^.  Y.  S.  R.  435 ; 
reversing  55  Hun  606,  28  A^.  Y.  S.  R.  87,  7 
A^.   Y.  Supp.  725. 

The  owner  of  a  private  railway  not  con- 
structed under  parliamentary  powers,  when 
used  for  the  conveyance  of  passengers  is 
not  bound  by  the  provisions  of  5  and  6  Vict, 
c.  55,  §  9,  as  to  making  and  maintaining 
gates  at  grade  crossings.  Mat  son  v.  Baird, 
L.  R.  3  App.  Cas.  1082,  26  W.  R.  835,  39  L. 
T.  304. 

21.  Signs— Bell  towers— Flagmen. 
— An  ordinance  requiring  the  stationing  of 
flagmen  and  erection  of  bell  towers  Jit  street 
crossings  of  railroads  has  reference  to  the 
duty  required  of  the  owners  or  lessees  of 
the  railroad  tracks,  and  a  failure  to  comply 
with  this  ordinance  cannot  be  made  the 
basis  of  a  liability  against  a  railroad  com- 
pany not  owning  or  leasing  the  track,  nor 
having  any  control  over  the  same,  but  hav- 
ing only  a  license  from  the  owner  of  the 
track  to  run  i\s  cars  thereon  under  certain 
regulations.  Lake  Shore  &^  M.  S.  R.  Co.  v. 
Kaste,  1 1  ///.  A/ip.  ;36. 

The  failure  of  the  company  to  provide  a 
sign-board  at  a  public  crossing  did  not, 
under  the  provision  of  the  Iowa  Code,  § 
1288,  render  the  company  liable  for  injuries 
received  at  the  crossing  simply  upon  proof 
of  this  neglect.  This  statute  must  not  be 
construed  to  act  retrospectively,  and  it  did 
not  enlarge  the  liability  of  the  company  for 
an  accident  occurring  before  it  look  effect. 
Payne  v.  Chicago,  R.  I.  &•  P.  R.  Co.,  44  loiva 
236. 

An  open  and  traveled  street  in  n  city, 
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though  not  so  laid  out  and  established  by 
the  municipal  authorities  as  to  make  the 
city  responsible  for  damages  occasioned  by 
defects  therein,  is  a  "  traveled  place,"  within 
the  meaning  of  the  Act  of  1849,  ch.  222,  § 
2 ;  and  a  railroad  corporation  is  bound  to 
maintain  a  sign-board,  and  the  other  pre- 
cautions required  by  statute  at  railroad 
crossings,  ;it  the  place  whce  it  crosses  its 
road.  Whiltakerv.  Boston  <S-  M.  A'.  Co., 
7  Gray  (Afass.)  98. 

The  commissioners  of  highways  of  a  town 
are  "  local  authorities,"  within  Laws  of  New 
York  1892,  ch.  676,  §  33,  which  provides  that 
the  court  may,  on  the  application  of  the 
"  local  authorities,"  compel  a  railroad  com- 
pany to  station  a  flagman  or  place  gates  at 
any  point  where  a  highway  crosses  the  rail- 
road at  grade.  /«  re  Highway  Com'rs,  25 
N.  Y.  Supp.  231,  Ti  Hun  575. 

An  application  under  such  statute  need 
not  state  facts  which  show  that  the  cross- 
ing is  dangerous,  as  Jthe  only  requirement 
of  the  statute  as  to  the  character  of  the 
crossing  is  that  it  shall  be  one  at  grade.  In 
re  Highway  Cotn'rs,  25  A'^,  Y,  Supp.  231,  72 
Hun  575. 

Under  the  general  railroad  act  of  1890,  § 
33,  which  authorizes  a  county  court  to 
make  an  order  for  a  company  to  station 
flagmen  at  points  where  railroads  pass  over 
a  highway  at  grade,  or  that  gates  be  erected 
and  maintained,  or  that  the  court  may  make 
such  other  order  respecting  the  same  as 
may  be  deemed  proper,  a  court  has  au- 
thority to  order  the  erection  of  an  electric- 
bell  signal  at  such  crossing.  In  re  Highway 
Com'rs,  74  Hun  (N.   Y.)  46,  36  N.  Y.  Supp. 
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Proof  showing  that  a  person  at  a  cross- 
ing could  see  a  train  coming  in  one  direc- 
tion but  a  short  distance,  except  at  one 
particular  place  where  a  train  might  be 
seen  between  buildings,  and  that  in  the 
summer  time  the  view  there  was  obstructed 
by  tJie  foliage,  is  sutncicnt  to  justify  an 
order  directing  the  company  to  maintain  an 
electric  signal  bell.  In  re  H^hwav  Com'rs, 
74  Hun  44,  26  N.  Y.  Supp.  384,  56  A'.  K. 
S.  A'.  146. 

22.  Ooinijr  iiiuler  liisrinvay.— A  rail- 
road company  is  not  bound  to  construct  a 
tunnel  for  its  road  under  a  highway,  where 
il  is  the  opinion  of  competent  engineers 
that  it  would  be  flooded,  under  Delaware 
act  of  1869,  providing  that  railroads  cross- 
ing highways  "shall  oc  so  constructed  as 


not  to  impede  or  obstruct  the  usual  and 
necessary  travel,"  either  with  bridges  over 
or  passages  under  the  same,  or  at  grade. 
Ayne  v.  Wilmington  <S-  A^.  R.  Co.,  {Del.)  14 
Atl.  Rep.  922. 

A  carriage  road  is  not  a  turnpike  road, 
within  the  meaning  of  section  50  of  the 
Railways  Clauses  Act  1845,  regulating  the 
ascent  where  such  roads  are  carried  over  a 
railway  track,  unless  it  is  repaired  by  the 
trustees  out  of  tolls.  Reg.  v.  East  &^  IV.  I. 
D.  &*  B.J.  R.  Co.,  2  EL  &•  Bl.  466,  17  Jur. 
1 181,  22  Z./.  Q.B.  380. 

Where  a  railway  company  carries  a  street 
over  its  track  by  means  of  a  bridge,  the  as- 
cent of  which  is  wrong  and  contrary  to  sec- 
tion 50  of  the  Railways  Clauses  Act  1845, 
it  cannot  justify,  under  the  proviso  of  sec- 
tion 16,  "that  in  the  exercise  of  the  powers 
by  this  or  the  special  act  granted  the  com- 
pany shall  do  as  little  dan:age  as  may  be," 
and  shall  make  full  compensation  for  all 
damages  sustained.  Reg.  v.  East  &•  IV.  I. 
D.  6-  B.J.  R.  Co.,  2  El.  &^  Bl.  466,  17  Jur. 
u8i,22L.J.  Q.  B.  380. 

23.  Goinj;  over  hi{;Iiway. — It  cannot 
be  deemed  an  indictable  nuisance  to  carry  a 
railroad  track  over  a  liighway  crossed  by  it 
and  not  thereunder,  for  the  company  has  the 
authority  to  decide  for  itself  between  the  two 
modes  of  making  such  a  crossing,  under  the 
general  railroad  act  of  New  York.  Man- 
damus is  the  proper  remedy  in  such  a  case 
where  the  crossing  as  constructed  by  the 
company  and  the  highway  as  left  by  it  work 
an  inconvenience  to  the  travelitig  public. 
Ne7v  Yorh  C.  «S«  H.  R.  R.  Co.  v.  People,  1 2  Hun 
(N.  Y.)  195;  modified  in  74  N.  Y.  302.— 
Rf.viewkd  in  People  7/.  New  York  C.  &  H. 
R.  R.  Co.,  9  Am.  &  Eng.  R.  Cas.  i,  28  Hun 
(N,  Y.)  543,  3  Civ.  Pro.  11,2  McCar.  345. 

In  a  proceeding  in  equity,  based  on  the  N. 
Y.  Act  of  1890,  ch,  568,  §  15,  to  compel  cer- 
tain railway  companies  to  cany  a  liighway 
under  their  tracks,  the  complaint,  inter  alia, 
contained  allegations  to  the  elTcct  that  the 
attention  of  the  state  board  of  railroad 
commissioners  had  been  called  to  the  cross- 
ing, and  upon  examination  they  had  re- 
ported that  the  road  should  be  carried 
under  the  tracks,  but  after  notice  of  such 
report  the  companies  had  failed  to  make 
"(id  change.  The  defendants  moved  to 
strike  out  this  part  of  the  complaint  as  im- 
material, which  the  court  refused  to  do. 
Held,  that  the  matter  rested  in  the  discre- 
tion  of  the  trial  court,   especially  as  the 
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matter  charged  as  immaterial  had  an  impor- 
tant bearing  on  the  question  of  costs.  Dun- 
kirk  V.  Lake  Shore  6-  M.  S.  R.  Co.,  7$  Hun 
366,  27  A^.  Y.  Supp.  105,  56  A^.  Y.  S.  R.  767. 

The  word  "road,"  in  an  act  empowering 
a  railway  company  to  raise  or  sink  roads  in 
order  to  carry  the  same  over  or  under  its 
track,  means  the  whole  road,  including  foot- 
paths, and  the  company  does  not  reform 
the  road  as  required  by  the  act,  in  lowering 
the  surface  of  the  carriageway  and  leaving 
the  footways  at  their  original  level.  J/rtw- 
chester  &*  L.  R.  Co.  v.  AV^.,  3  Railw.  Cas. 
633,  3  G.  &-  D.  269.  3  Q.  B.  528. 

The  words  "bed  of  the  turnpike  road," 
in  an  act  authorizing  a  railway  company  in 
carrying  its  track  across  a  turnpike  to  lower 
the  bed  of  such  road, mean  that  the  car- 
riage road  only  shall  be  lowered ;  and  the 
full  breadth  of  the  former  carriage  road  is 
not  intended  to  be  preserved  under  the 
bridge,  but  to  be  preserved  only  as  to  part 
of  the  road  lowered  as  it  descended  to  the 
bridge  on  one  side  and  ascended  to  it  on 
the  other.  Manchester  &»  L.  R.  Co.  v.  Reg^., 
3  Railw.  Cas.  633,  ^  G.  &>  £>.  269,  3  Q.  B. 
528. 

The  defendant  company  was  entitled,  in 
carrying  its  track  by  means  of  a  bridge  over 
a  street  under  the  control  of  the  commis- 
sioners, notwithstanding  a  local  act,  to 
lower  the  street  so  as  to  give  the  height  to 
the  centre  of  the  bridge  arch  required  by 
statute.  Reg.  v.  Eastern  Counties  R.  Co.,  3 
Rai/w.  Cas.  22,  2  Q.  B.  569,  2  G.  &>  D.  \, 
djtir.  820. 

24.  Must  not  destroy  usefulness  of 
highway.— Where  a  company  is  author- 
ized to  cross  highways  it  is  under  duty  to 
construct  its  road  across  them  in  a  reason- 
able manner  with  reference  to  the  double 
use  of  crossing  for  its  own  purpose  and  for 
travelers,  and  the  right  is  subject  to  the 
maxim.  Sic  utere  tuo  ut  aliinum  non  ladas. 
Ro.vbury  v.  Central  Ft.  R.  Co.,  60  F/.  121,6 
A^.  Eng.  Rep.  534.  14  Atl.  Rep.  92. 

A  railroad  company  crossing  a  public 
highway  must  do  so  with  as  little  injury  as 
possible  to  the  highway.  Kansas  City  v. 
Kansas  City  Belt  R.  Co.,  in  Am.  &*  Etig.  R. 
Cas.  157.  102  Mo.  633,  14  S.  IV.  Rep.  808. 

It  must  not  destroy  the  usefulness  of  the 
highway.  Osborne  v.  Jersey  City  &•  A.  R. 
Co.,  27  Hun  (N.  Y.)  589. 

Nor  can  it  be  permitted  to  destroy  the 
usefulness  of  n  public  road  by  raising  its 
rails  so  high  at  a  crossing  that  it  is  danger- 


ous to  persons  and  animals  to  pass  over  its 
track.  Paducah  &•  E.  R.  Co.  v.  Comnton- 
wealth,  10  Am.  &•  Eng.  R.  Cas.  318,  80  Ky. 
147. 

Even  without  a  statutory  requirement  to 
that  effect,  it  must  so  construct  its  road  as 
not  to  prevent  the  public  from  using  its 
highways,  and  this  duty  is  a  continuing  one. 
State  ex  rel.  v.  Hannibal  Sf  St.  J.  R,  Co.,  29 
Am.  6-  Eng.  R.  Cas.  604,  86  Mo.  13. 

A  street  laid  out  by  the  commissioners, 
under  §  7,  Pa.  Act  of  Feb.  14,  1866,  P.  L.  p. 
31,  incorporating  the  city  of  Chester,  their 
report  being  duly  approved,  is,  although 
unopened,  an  established  road  or  way, 
within  the  meaning  of  §  12,  Act  of  Feb.  9, 
1849,  P.  L.  p.  84,  requiring  railroads  to  be 
so  constructed  across  the  same  as  not  to 
impede  the  passage  or  transportation  of 
persons  or  property.  Chester  v.  Baltimore 
(S-  P.  R.  Co.,  140  Pa.  St.  275,  21  Atl.  Rep. 
320. 

The  charter  of  the -Baltimore  &  O.  R.  Co. 
(Maryland  Acts  of  1826,  ch.  123,  §  10)  pro- 
vides "that  whenever,  in  the  construction  of 
the  said  road  or  roads,  it  shall  be  necessary 
to  cross  or  intersect  any  established  road  or 
way,  it  shall  be  the  duty  of  the  president  and 
directors  of  said  company  so  to  construct 
the  said  road  across  such  established  road  or 
way  as  not  to  impede  the  passage  or  trans- 
portation of  persons  or  property  along  the 
same."  In  an  action  for  damages  against 
said  company — held,  that  the  above  pro- 
vision did  not  support  an  averment  in  the 
declaration  "that  it  was  the  duty  of  the 
defendant  to  erect  and  keep  a  bridge  over 
the  railroad  at  a  point  where,  it  intersects 
and  crosses  the  F.  &  W.  turnpike  road,  in 
such  manner  that  all  persons  might  travel 
along  and  over  said  turnpike  road  with 
their  horses,"  etc.,  "  free  from  danger  on  ac- 
count of  their  horses  being  frightened  by  the 
carsandenginesof  the  defendant,  used  on  its 
railroad  at  the  said  point  of  intersection  ; 
and  that  it  was  the  duty  of  the  defendant 
to  place  such  safeguards  on  and  about  said 
bridge  as  were  reasonably  necessary  to  pre- 
vent the  horses  of  persons  traveling  and 
using  the  turnpike  from  being  frightened 
and  alarmed  at  the  cars  and  engines,"  etc. 
Baltimore &*0.R.  Co.  \.  Ritchie,  ^x  Mil.  191. 

25.  Duty  to  restore  lii|;liway  to  Its 
former    condition.* —(i)  Generally.— 

•  Obligation  of  company  to  restore  highways, 
see  note,  10  Am.  &  Eno.  k.  Cas.  330. 
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At  common  law,  where  persons  or  cor- 
porations are  given  the  right  to  build  a  rail- 
road or  make  a  canal  across  a  public  high- 
way, they  are  given  no  right  to  destroy  it  as 
a  thoroughfare,  but  are  bound  to  restore  or 
unite  the  liighway  at  their  own  expense  by 
some  reasonably  safe  and  convenient  means 
of  passage.  Stite  ex  rel.  v.  St.  Paul,  M.  &• 
M.  N.  C    ,  2S  Minn.  131,  28  A^.  fF.  Rep.  3. 

It  is  the  duty  of  a  company  in  construct- 
ing its  track  across  a  street  or  highway  to 
restore  the  street  to  its  former  state,  or  to 
such  a  state  as  not  unnecessarily  to  impair 
its  usefulness,  and  to  keep  such  crossing  in 
re[)air.  Peoria,  D.  &*  E.  R.  Co.  v.  Lyons,  9 
///.  App.  350. 

And  failing  to  do  so,  the  company  is  liable 
for  damages  sustained  on  account  of  in- 
juries received  by  reason  of  the  unsafe  con- 
dition in  wliich  the  street  was  left,  provided 
the  injured  party  used  care  commensurate 
with  the  apparent  danger.  Louisville,  E. 
&*  St.  L.  Con.  R.  Co.  v.  Pritckard,  131  Ind. 
564.  31  N.  E.  Rep.  358. 

(2)  By  charter. — The  duty  of  a  company 
under  its  charter  to  restore  a  highway  to  its 
former  usefulness  was  not  discharged  when 
it  restored  it  to  a  proper  condition  at  the 
time  the  railroad  was  constructed  ;  but  the 
duty  was  a  continuing  one,  and  embraced 
such  alterations  and  improvements  as  should 
afterwards  be  made  necessary  by  the  growth 
of  the  city  and  the  increased  travel.  Bur- 
ritt  V.  New  Haven,  \2  Conn.  174.— Distin- 
guishing New  Haven  v.  New  York  &  N. 
H.  R.  Co.,  39  Conn.  128. 

In  the  absence  of  express  provision  in  its 
charter  to  the  contrary,  a  railway  is  under 
obligation  to  leave  every  highway  that  it 
crosses  in  a  safe  condition  ;  and  where  this 
duty  was  imposed  by  the  original  charter 
under  which  a  road  was  built,  the  same 
duty  will  rest  upon  any  company  who  may 
afterwards  own  the  road.  People  e.v  rel. 
v.  Chicago  &*  A.  R.  Co.,  67  ///.  118.  2  Afn. 
A|)'.AV/.  66.— Distinguished  in  O'Failon 
V.  Ohio  &  M.  R.  Co.,  45  III.  App.  572.  Re- 
viewed IN  Moundsville  v.  Ohio  River  R. 
Co.,  37  W.  Va.  92;  Little  Miami  R.  Co.  v. 
Greene  County  Com'rs,  31  Ohio  St.  338. 

A  railroad  charter  providing  that  the 
company  shall  construct  its  track  across 
roads,  highways,  etc.,  "so  as  not  to  inter- 
fere with  the  free  use  of  tlie  same,  and  in 
such  manner  us  to  atTord  and  leave  in  good 
repair  and  well  constructed  for  public  use 
all  fiuch  roads,  highways,  etc.,  and  shall  re- 


store the  road  or  highway  thus  intersected 
to  its  former  good  condition,  or  in  a  suf- 
ficient manner  not  to  have  unnecessarily 
impaired  its  usefulness,"  does  not  exempt 
tlie  company  from  its  common  law  obliga- 
tion to  maintain  perpetually  a  bridge  over 
the  road,  made  necessary  by  the  crossing, 
but  rather  declares  and  enforces  that  ob- 
ligation. Dyer  County  v.  Chesapeake,  O.  &' 
S.  IV.  R.  Co.,  38  Am.  (S-  Eng.  R.  Cas.  676,  87 
Tenn.  712,  11  S.  IV.  Rep.  943. —  DISTIN- 
GUISHING Missouri,  K.  &  T.  R.  Co.  7/.  Long. 
27  Kan.  684;  Pittsburgh,  Ft.  W.&C.  R.  Co. 
V.  Maurer,  21  Ohio  St.  421  ;  Brookins  v. 
Central  R.  <%  B.  Co.,  48  Ga.  523.  Review- 
ing St.  Louis,  J.  &  C.  R.  Co.  V.  Springfield  & 
N.  W.  R.  Co..  2  Am.  &  Eng.  R.  Cas.  487. 
96  III.  274. 

(3)  By  statute. — A  railroad  company  in 
the  construction  of  its  road  across  a  public 
highway  must  restore  the  highway  to  its 
former  state,  or  in  a  sufficient  manner  not 
to  impair  its  usefulness,  under  the  statutes 
of  Illinois.  Chicago,  B.  &*  Q.  R.  Co.  v. 
Payne,  59  ///.  534, 1 1  Am.  Ry.  Rep.  1 57. 

And  under  the  New  York  general  railroad 
act  of  1850.  People  ex  rel.  v.  Troy  &'  B.  fi. 
Co.,  37  Now.  Pr.  (JV.  V.)  427. 

Under  the  statute  (Wisconsin  Rev.  St. 
eh.  79,  §  If)  which  requires  a  highway  over 
which  a  railway  is  constructed  to  be  re- 
stored "  to  its  former  usefulness,"  the  com- 
pany must  so  restore  it  that  its  use  by  the 
public  shall  not  be  materially  interfered 
with,  nor  the  highway  be  rendered  less  saia 
and  convenient  to  persons  and  teams  pass- 
ing over  it,  except  so  far  as  diminished 
safety  and  convenience  are  inseparable  from 
any  crossing  of  a  highway  by  a  railroad. 
Roller ts  v.  Chicago  &^  N.  IV.  R.  Co.,  35 
Wis.  679.— Reviewed  in  Little  Miami  R. 
Co.  V.  Greene  County  Com'rs,  31  Ohio  St. 
338. 

Under  the  New  York  law  requiring  a  res- 
toration of  a  highway  when  a  company  has 
constructed  its  track  across  the  same,  the 
company  will  not  be  compelled  to  restore  a 
highway,  in  an  action  brought  by  the  high- 
way commissioners  for  that  purpose,  where 
it  appears  that  the  company  had  crossed 
the  highway  with  the  permission  of  the  su- 
preme court  and  changed  its  location  ;  that 
the  old  highway  had  not  been  used  nor 
worked  for  more  than  six  years,  but  that  the 
new  highway  was  so  used  and  worked,  and 
its  location  acquiesced  in  by  the  proper 
authorities  for  that  length  of  time.    Schttt 
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inerhorn  v.  Mt.  McGregor  R,  Co.,  23  N.  Y. 
Supp.  417,  ^^9  //««  512. 

A  company  made  alterations  in  the  grade 
of  a  road  at  the  railway  crossing,  which 
road  was  owned  by  a  legally  incorporated 
road  company,  and  the  alterations  were 
subsequently  ratified  and  adopted  by  the 
road  company  by  collecting  and  receiving 
tolls.  Held,  that  the  road  company,  by 
such  adoption  and  acceptance,  were  to  be 
treated  as  responsible  for  any  injury  result- 
ing to  a  traveler  from  a  failure  to  properly 
rebuild  the  road.  Whitmarsh  v.  Grand 
Trunk  R.  Co.,  7  U.  C.  C.  P.  373. 

A  charge  that  it  was  the  duty  of  a  com- 
pany, under  Texas  Rev.  St.  art.  4170,  to  re- 
store a  road  crossed  by  its  tracks  to  such  a 
state  as  not  to  necessarily  impair  its  useful- 
ness as  a  public  highway,  is  misleading  and 
erroneous,  if  it  affects  a  material  issue  in 
the  case,  when  the  statute  requires  that  the 
company  shall  restore  the  road  10  such  state 
iis  not  unnecessarily  to  impair  its  usefulness. 
Dallas  &*  G.  R.  Co.  v.  Able,  37  Am.  &•  Eng. 
R.  Cas.  453,  72  Tex.  150,  9  S.  W.  Rep.  871. 

20.  Maudaiiiu.s  to  compel  restora- 
tion.— If  the  company  which  has  extended 
its  track  across  a  public  highway  fails  to 
restore  it  to  its  former  condition,  or  to  such 
a  condition  as  to  not  unnecessarily  impair 
its  usefulness,  a  mandamus  will  lie  to  com- 
pel it  to  do  so.  New  York  C.  <S-  H.  R.  R. 
Co.  V.  People,  12  Fun  {N.  Y.)  195  ;  modified 
in  74  N.  Y.  302.— Following  People  v. 
Dutchess  &  C.  R.  Co.,  58  N.  Y.  152. 

Mandamus  will  not  lie  to  compel  a  rail- 
way company  which  has  the  option  to  carry 
a  turnpike  road  over  the  railway  or  the 
railway  over  the  turnpike,  where  the  cross- 
ing is  effected,  to  do  one  of  these  two 
things,  unless  it  is  shown  that  it  is  impos- 
sible for  the  company  to  exercise  an  option. 
Rig.  V.  South  Eastern  R.  Co.,  4  H.  L.  Cas. 
471,  17  Jur.  90t  ;  affirmed  in  17  Q.  B.  485, 
15  Jur.  871,  20  L.  J.  Q.  B.  428. 

On  proceedings  by  mandamus  to  compel 
a  railway  company  to  reform  a  road  crossed 
by  its  track  and  to  lower  the  whole  width 
thereof,  it  is  not  a  good  return  that  the  car- 
riage road  and  footpaths  as  they  existed 
were  more  commodious  and  convenient  to 
the  public  than  if  lowered  as  required  by 
the  writ.  Manchester  &*  L.  R.  Co.  v.  Reg.,  3 
Railw.  Cas.  $33,  iG.Sr*  D.  269,  yQ.  B.  528. 

Where  in  mandamus  proceedings  to 
compel  a  compan  o  restore  a  street  cross- 
ing to  a  suitable  condition  the  court  finds 


that  the  plan  proposed  by  the  party  com- 
plaining was  suitable,  appropriate,  and  ade- 
quate for  such  purposes,  and  the  return  to 
the  supreme  court  fails  to  disclose  the 
evidence  upon  which  such  finding  is  based, 
it  will  be  presumed  that  the  evidence  was 
sufliicient  to  justify  the  determination  of 
the  court  below.  Where  the  plan  includes 
a  bridge  over  the  contiguous  tracks  of  two 
railway  companies,  it  must  necessiirily  have 
reference  to  the  rights  of  each  in  accom- 
plishing the  general  purpose  of  the  public 
accommodation  and  convenience,  and 
neither  can  be  compelled  to  surrender  its 
property  or  change  its  route  further  than  is 
reasonably  necessary  for  such  purpose. 
State  ex  rel.  v.  St.  Paul,  M.  &>  M.  R.  Co., 
34  Am.  &•  Eng.  R.  Cas.  168,  38  Minn.  246, 
36  N.  VV.  Rep.  870. 

27.  Bight  to  cliaiigc  locntioii  of 
liigliway. — A  railroad  company  in  cross- 
ing a  highway  may  make  a  change  in  its 
location,  if  necessary,  so  long  as  it  does  not 
unnecessarily  interfere  with  the  usefulness 
of  the  highway.  Schermerhorn  v.  Mt.  Mc- 
Gregor R.  Co.,  52  N.  Y.  S.  R.  892. 

A  railroad  company,  organized  under  the 
general  railroad  laws  of  Pennsylvania,  has 
power  to  change  the  site  of  a  township 
road,  as  well  when  it  crosses  the  road  diag- 
onally as  when  it  occupies  it  longitudinally. 
North  Manheim  Tp.  v.  Reading  &^  P.  R. 
Co.,  18  Phila.  (Pa.)  650. 

Under  the  Massachusetts  Pub.  St.  cli.  112, 
§§  120,  129,  130,  county  commissioners,  in 
ordering  the  separation  at  a  crossing  of  the 
grades  of  a  railroad  and  a  highway,  may 
change  the  highway  to  a  place  different 
from  that  of  the  existing  crossing,  if  the 
change  is  not  greater  than  is  reasonably 
necessary  in  order  to  do  away  with  the 
crossing  at  grade.  Davis  v.  Hampshire 
County  Com'rs,  153  Mass.  218,  26  N.  E.  Rep. 
848. — Followed  in  Hammond  v.  Worces- 
ter County  Com'rs,  154  Mass.  509. 

Where  a  railroad  charter  gives  the  com- 
nany  power  to  alter  antl  grade  the  public 
ind  other  roads  crossing  their  railroad,  so 
as  not  to  impede  the  travel  on  such  roads, 
the  company  have  no  right  to  change  the 
route  of  any  public  or  other  road.  IVarren 
R.  Co,  V.  State,  29  N.  J.  L.  353.— Quotkd 
IN  Greenwich  v.  Easton  &  A.  R.  Co.,  24  N. 
J.  Eq.  217  ;  Raritan  Tp.  v.  Port  Reading  R. 
Co.,  49  N.  J.  Eq.  II. 

A  company  has  no  right  to  alter  the 
grade  of  a  public  highway  which  crosses 
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its  track,  under  the  New  Jersey  act  of 
March  28,  1862.  Central  R.  Co.  v.  State,  32 
N.  J.  L.  220. 

Where  the  charter  of  a  company  directs 
it  to  keep  sufficient  passages  over  or  under 
its  track  where  any  pubhc  road  crosses  the 
same,  so  that  carriages,  etc.,  on  said  road 
shall  not  be  impeded  thereby,  it  is  lawful 
for  the  company,  having  laid  a  public  road 
over  its  track,  subsequently  to  lay  the  same 
through  a  tunnel  under  the  track,  whenever 
the  safety  or  convenience  of  the  public  de- 
mands such  a  change.  Central  R.  Co.  v. 
State,  yz  N.  J.  L.  220. 

Where  the  charter  of  a  company  pre- 
scribed that,  if  the  railway  should  in  the 
course  thereof  pass  any  highway,  it  should 
be  so  constructed  as  not  to  impede  or  ob- 
struct the  safe  and  convenient  use  of  such 
highway,  and  gave  the  compan)'  power  to 
raise  or  lower  such  highway,  so  that  the 
road,  if  necessary,  might  pass  under,  or 
over,  or  across  the  same,  and  in  case  they 
did  so  raise  or  lower  any  highway,  gave  to 
the  town  council  of  the  town  where  the 
highway  was  located  power  to  require  the 
company  to  do  it  in  such  a  manner  as  should 
be  satisfactory  to  them,  by  requestmg  any 
alteration  or  amendment  which  should  be 
necessary  for  that  purpose,  and  by  a  com- 
plaint to  the  court  of  common  pleas  in  case 
of  a  refusal  or  neglect  to  comply  with  such 
request — held,  that  the  company  were  not 
justified  in  widening  a  highway  or  diverting 
its  course,  or  supplying  its  place  with  a 
new  way,  so  that  the  railroad  sh(juld  be 
passed  at  a  point  different  from  its  intersec- 
tion with  the  original  way,  even  though  the 
change  was  approved  or  acquiesced  in  by 
tile  town  council,  and  was  for  the  conven- 
ience of  the  public ;  and  that,  in  such 
case,  they  were  liable  m  damages  to  private 
individuals  who  had  suffered  a  special  in- 
jury by  their  act.  Hughes  v.  Providence  <S- 
IV.  R.  Co.,  2  R.  T.  493. 

Under  the  provisions  of  Indiana  Rev. 
St.  of  1881,  ii  3915,  to  the  effect  that  when- 
ever a  raihoad  shall  cross  a  public  high- 
way, such  highway  may  be  carried  under  « 
or  over  the  track  as  may  be  most  ex- 
pedient and  convenient — //(■/(/,  that  the  old 
highway  might  be  filled  up  and  the  new 
one  established  where  a  change  in  the  road 
is  desirable,  and  additional  land  may  be 
taken  for  this  purpose.  Clawson  v.  Chicago 
«>  G.  S.  R.  Co.,  20  Am.  &»  Eng.  R.  Cas.  56, 
95  Ind.  1 52. 

3  D.  R.  D.— aB. 


28.  U.SC  of  highway  temporarily 
siispeiulcd   duriii{;   coiistriietioii.  — 

The  location  of  a  railroad  across  a  public 
highway,  in  pursuance  of  the  power  con- 
ferred by  the  charter  of  the  railroad  com- 
pany, does  not,  while  the  railroad  is  in 
process  of  construction  at  that  point, 
operate  a  discontinuance  of  the  highway, 
but  only  a  temporary  suspension  of  the  use. 
IVillardM.  Newbury,  zi  Vt.  458. — Quoted 
IN  Batty  V.  Duxbury,  24  Vt.  155.  Re- 
viewed IN  Barber  v.  Essex,  27  Vt.  62. 

The  town,  in  such  case,  during  the  tem- 
porary obstruction  of  the  highway  by  the 
construction  of  the  railroad,  must  provide 
a  suitable  by-way  for  the  public,  and  use  all 
proper  and  reasonable  precautions  to  pre- 
vent travelers  from  passing  upon  the  high- 
way while  it  remains  unsafe.  Willard  v. 
Newbury,  22  Vt.  458. — Approving  Currier 
V.  Lowell,  16  Pick.  (Mass.)  170.  Review- 
ing Lowell  V.  Boston  &  L.  R.  Co.,  23 
Pick.  24. 

3.  Keeping  Crossing  in  Repair,* 

29.  Duty  of  company,  generally.— 

Where  a  company  crosses  a  street  or  high- 
way with  its  track,  the  company  must  main- 
tain the  street  or  highway  in  a  reasonably 
safe  condition  for  the  use  of  the  public. 
Pennsylvania  Co.  v.  Frund,  4  Ind.  App.  469, 
30  N.  E.  Rep.  1 1 16. 

And  for  a  failure  to  keep  the  crossing  and 
so  much  of  the  highway  as  is  embraced  in 
its  right  of  way  in  repair,  it  is  indictable  for 
a  public  nuisance.  Paducah  <&>»  E.  R.  Co.  v. 
Commonwealth ,  10  Am.  (5~»  Eng.  R.  Cas.  318, 
80  Ky.  147. 

Vherc  a  railroad  crosses  a  public  road 
already  in  use,  the  company  and  its  suc- 
cessors must,  if  not  relieved  by  statute,  not 
only  restore  the  public  road,  but  erect  and 
maintain  perpetually  all  structures  and  keep 
up  all  repairs  made  necessary  by  such 
crossing,  for  the  safety  and  convenience  of 
public  travel.  Dyer  County  v.  Chesapeake, 
().  6-  .v.  IV.  R.  Co.,  38  Am'&^  Eng.  R.  Cas. 
676,87  Penn.  712,11  S.  W''.  AV/».  943.— Re- 
viEWKP  IN  Memphis,  P.  P.  &  B.  R.  Co.  v. 
State,  38  Am.  &  Eng.  R.  Cas.  429,  87  Tenn. 
746,  1 1  S.  W.  Rep.  946. 

A  company  is  required  to  keep  its  track 
and  the  approaches  thereto  at  public  cross- 
ings in   good  repair ;  but  with  this  excep- 

*  ObliKniion  of  company  to  keep  crossinKs  in 
repair,  sue  notes,  6  Am.  &  Eno.  R.  Cas.  57,  13 
/</.  (jio,  O14;  14  /•/.  624. 
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tion  the  track  is  private  property,  and  its 
use  by  private  persons  is  governed  by  the 
same  principles  which  apply  to  the  prop- 
erty of  private  persons.  /V<i//  C.  &^  I.  Co. 
v,  Davis,  79  Ala.  308. 

When  a  company  constructs  its  track 
across  a  public  highway  the  duty  devolves 
on  it  to  put  and  keep  the  crossing  and  ap- 
proaches thereto  in  proper  repair  for  the 
use  of  the  traveling  public;  but  this  duty 
will  be  sufficiently  discharged  if  they  are 
maintained  in  a  reasonably  safe  and  conven- 
ient condition,  so  as  not  to  materially  im- 
pair the  usefulness  of  the  highway  or  inter- 
fere with  its  safe  enjoyment  by  travelers 
who  exercise  ordinary  care  and  prudence, 
Patterson  v.  South  &»  N.  Ala.  R.  Co.,  89 
Ala.  318,  7  So.  Kep.  437. 

30. under  particular  statutes. 

— Section  8.  2  Starr  &  C.  Ann.  St.  p.  1927, 
does  not  require  railroad  companies  to  re- 
construct the  crossings  a'.'eady  made  by  the 
municipal  authorities ;  it  is  sufficient  to 
maintain  them  ;  but  it  requires  each  of  them 
to  construct  any  railroad  crossing  which 
may  thereafter  be  made  necessary  by  the 
building  of  its  own  road  or  by  the  opening 
of  a  new  street.  Chicago  &^  N.  IV.  /?.  Co. 
V.  Chicago,  50  Am.  &*  Eng.  R.  Cas.  150,  140 
///.  309,  29  N.  E.  Rep.  1 109.— Followed  in 
Illinois  C.  R.  Co.  i/.  Chicago,  141  111.  586. 

Railway  companies  are  required  to  repair 
and  keep  in  safe  condition  for  travel  the 
crossings  which  the  statute  requires  them 
to  construct,  although  this  requirement 
does  not  relieve  the  road  districts  from  the 
duty  of  maintaining  the  highway  in  good 
condition.  Farley  v.  Chicago,  R.  I.  <S^  P.  R. 
Co.,  42  lo^ua  234. — Following  Aylesworth 
V.  Chicago,  R.  I.  &  P.  R.  Co..  30  Iowa  459. 
— Followed  in  Newton  w.  Chicago,  R.  I.& 
P.  R.  Co.,  66  Iowa  422. 

Under  the  English  Railway  Clauses 
Consolidation  Act  1845,  §  46,  where  a  high- 
way is  carried  over  a  railway  track  by 
means  of  a  bridge,  the  roadway  upon  the 
bridge  is  part  of  the  bridge  itself  and  the 
company  is  bound  to  keep  it  in  proper  re- 
pair. Lancashire  &*  Y.  R.  Co.  v.  Mayor, 
etc.,  of  Bury,  14  App.  Cas.  417  ;  affirming  20 
Q.  n.  D.  485. 

31. under  company's  charter.— 

Where  the  charter  of  a  railroad  company 
gives  the  corporation  the  right  to  cross 
liighways,  but  makes  it  the  duty  of  the  cor- 
poration to  construct  and  keep  in  repair 
good  and  sufficient  bridges  or  passages  over 


or  under  the  railroad,  so  that  travel  over 
the  highway  shall  not  be  impeded,  an  obli- 
gation is  thereby  imposed  which  requires 
the  corporation  to  keep  the  highway,  where 
it  is  crossed  by  the  railroad,  at  all  times  and 
under  all  circumstances  in  a  condition  fit 
for  safe  and  convenient  use.  Ne^vark  v. 
Delaware,  L.  S-  W.  R.  Co.,  42  N.J.Eq.  196, 
7  Atl.  Rep.  123. 

32.  Repair  of  a  new  substituted 
crossing.— Where  the  municipal  authori- 
ties, with  the  assent  of  a  railroad,  discon- 
tinued a  road  crossing  which  was  con- 
sidered dangerous,  and  substituted  another 
a  short  distance  from  the  old  one — held, 
that  such  change  did  not  exonerate  the 
company  from  keeping  up  such  new  cross- 
ing. People  ex  rel.  v.  Chicago  iS>«  A.  R.  Co., 
67  ///.  118.  2  Am.  Ry.  Rep.  66.— RECON- 
CILED IN  State  ex  rel.  v.  Dayton  &  S.  E.  R. 
Co.,  36  Ohio  St.  434. 

33. or  crossing  of  road  not  a 

legal  highway  but  used  as  such.— 
Where  a  road  is  used  openly  and  notoriously 
by  the  public  as  a  highway,  and  a  railroad 
company  recognizes  it  as  such  by  permitting 
the  public  to  cross  their  track,  and  by  as- 
suming to  maintain  a  public  crossing  at 
that  point,  it  is  immaterial  whether  the 
road  be  a  legal  highway  or  not.  Under 
such  circumstances  the  company  are  bound 
to  exercise  the  same  precautions  to  keep 
the  crossing  in  repair  as  if  the  road  were  in 
fact  a  legal  highway.  Kelly  v.  Southern 
Minn .  R.  Co. ,  6  Am.  <S>»  Eng.  R.  Cas.  264, 
28  Minn.  98,  9  N.  JV.  Rep.  588.— Distin- 
guished IN  Missouri,  K.  &  T.  R.  Co.  v. 
Long,  6  Am.  &  Eng.  R.  Cas.  254,  27  Kan. 
684. 

The  public  use  of  a  footway  as  a  crossing 
over  a  railroad  track,  with  the  acquiescence 
of  the  company,  does  not  convert  it  into  a 
public  crossing,  within  the  meaning  of  Rev. 
St.  1889,  §  2608.  Gurley  v.  Missouri  Pac. 
R.  Co.,  104  Mo.  211,  16  5.  IV.  Rep.  11.— 
Quoting  Frick  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.,  75  Mo.  595. 

Nor  does  such  use  and  acquiescence  de- 
•  volve  upon  the  company  the  duty  of  main- 
taining the  footway  as  a  public  crossing 
and  of  keeping  it  open  and  unobstructed, 
subject  to  the  statutory  penalties  for  failure 
to  do  so.  Gurley  v.  Missouri  Pac.  R.  Co., 
104  Mo.  211.  \6  S.  W.  Rep.  11. 

34.  Manilatory  injunction  to  com« 
pel  repairs.— When  the  crossing  is  in 
good  condition,  and  there  is  nothmg  to  in- 
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dicate  that  the  railroad  company  will  refuse 
to  discharge  its  duty  in  the  future,  the 
court  will  not  grant  a  mandatory  injunction 
to  compel  the  company  to  make  future  re- 
pairs. Dyer  County  v.  Chesapeake,  O.  &•  S. 
W.  Ji.  Co.,  38  A»i.  &^  Eiig.  R.  Cas.  676,  87 
Tenn.  712,  11  H.  W.  Rep.  943. 

:{5.  Penalty  for  failure  to  keep  in 
repair.— The  charter  of  a  company  created 
by  a  special  act  of  the  legislature  provided 
that  the  company  should  "  keep  good  and 
sufficient  crossings  or  adequate  facilities  for 
crossing  tlie  same  ;  "  but  there  was  no  claim 
that  the  charter  was  irrepealable,  nor  that 
the  company  was  exempt  from  police  regu- 
lations consistent  with  its  charter.  Held, 
that  the  company  was  subject  to  the  pro- 
visions of  the  Mo.  act  of  March  27,  1885, 
which  provides  how  such  an  obligation 
shall  be  enforced,  and  prescribes  a  penalty 
for  the  violation  thereof.  Henry  v.  Wabash 
Western  R.  Co.,  44.  Mo.  App.  100.— DiSTiN- 
<,UISHING  Daniels  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.,  62  Mo.  43. 

'MS,  What  deemed  a  failure  to  keep 
ill  repair. — Crossings  of  public  roads  upon 
railway  tracks  not  placed  and  kept  in  such 
condition  that  persons  with  vehicles  or 
otherwise  may  cross  them  without  delay, 
danger,  or  mjury,  are  not  kept  in  condition 
in  which  their  usefulness  as  crossings  is 
not  impaired.  Galveston,  H.  &•  S.  A.  R. 
Co.  V.  A/atula,  79  Tex.  577,  1 5  S.  W.  Rep. 

573- 

37.  Duty  of  public  officials  to  keep 
ill  repair. — The  failure  of  a  company  to 
perform  its  duties  as  to  crossing  or  other- 
wise using  an  established  public  road  does 
not  relieve  the  public  officials  from  liability. 
State  v.  Putnam  County  Coin'rs,  23  Fla. 
632,  28  Am.  &•  Eng.  Corp.  Cas.  164,  3  So. 
Rep.  164. 

The  obligation  of  a  town  to  keep  and 
maintain  roads  safe  for  the  traveling  public 
continues  where  such  roads  are  crossed  by 
railroads  at  grade,  except  so  far  as  the 
necessary  use  of  the  crossing  by  the  rail- 
road may  prevent  it,  and  subject  to  such 
specific  directions  as  may  be  given  by  the- 
county  commissioners.  Davis  v.  Leomin- 
ster, I  Allen{Afass)  182.— Di.stinguishing 
Sawyer  v.  Northfield,  7  Cush.  (Mass.)  490. 

In  Missouri,  towns  or  cities  are  not 
obliged  to  keep  the  width  of  the  street  in 
good  condition  where  crossed  by  a  railroad 
track,  but  only  such  part  as  is  required  for 
convenience  of  the  traveling  public.    Ellis 


V.  Wabash,  St.  L.  S^  P.  R.  Co.,  17  Mo.  App. 
126. 

38.  Recovery  against  company  for 
repairs  made.— In  an  action  before  a 
justice  of  the  peace,  instituted  under  the 
Mo.  ;ict  of  March  27,  1888,  for  the  recovery 
of  double  the  cost  of  repairs  of  crossings  of 
public  roads  over  a  railroad,  the  statement 
filed  before  the  justice  may  be  amended  on 
appeal  in  the  circuit  court,  and  jurisdic- 
tional defects  may  be  supplied  by  such 
amendment,  as  long  as  the  cause  of  action 
is  not  changed.  Henry  v.  Wabash  Western 
R.  Co.,  44  Mo.  App.  100. 

When  the  railroad  company  fails  or  re- 
fuses to  perform  its  duty  touching  struc- 
tures and  repairs  at  its  intersection  with  a 
public  road,  the  county  having  the  work 
done  can  recover  the  reasonable  cost  there- 
of. Dyer  County  v.  Chesapeake,  O.  &*  S.  W. 
R.  Co.,  38  Am.  &>  Eng.  R.  Cas.  676,  87  Tenn. 
712,  II  S.  W.  Rep.  943. 

Where  a  railway  act  (incorporating  the 
English  Railways  Clauses  Act  1845,  so  far 
as  it  was  not  expressly  varied)  provides  that 
if  after  notice  the  company  does  not  repair 
a  bridge  over  a  turnpike  road  to  the  satis- 
faction of  the  surveyor  of  the  trustees,  the 
latter  may  repair  and  recover  the  costs, 
upon  the  cessation  of  the  turnpike  trust, 
the  Railways  Clauses  Act  1845,  §  65,  re- 
vives, and  an  order  to  repair  the  bridge 
may  be  made  under  it.  London,  C.  <&*  D. 
R.  Co.  V.  Wandsworth  Board  of  Works,  42 
L.  J.  M.  C.  70,  L.  R.  8  C.  P.  185. 

30.  Duty  to  keep  approaches,  etc., 
in  repair. — Where  a  company  carries  its 
track  over  a  highway  by  means  of  a  bridge, 
and  lowers  the  level  of  such  highway,  it  is 
not  bound  to  keep  the  slope  of  the  road  in 
repair  as  being  part  of  the  approaches  on 
each  side  of  the  bridge.  London  &*  N.  W, 
R.  Co.  V.  Skerton,  $  B.  6r*  S.  559,  33  L.  J.  M. 
C.  158,  12  W.  R.  1 102.  10  L.  T.  648. 

Where  a  company  carried  the  highway 
across  and  over  their  road  by  a  bridge — 
held,  under  Consol.  Stat.  C.  ch.  66,  section 
9,  subsection  5,  section  12,  subsection  4,  that 
the  company  were  bound  to  keep  in  repair 
such  bridge  and  the  fence  on  each  side  of 
it.  Van  Allen  v.  Grand  Trunk  R.  Co.,  29 
U.  C.  Q.  n.  436. 

40.  Maintenance  and  tending  of 
gates.  —  When  railroads  elect  to  erect 
gates  they  must  be  tended  or  they  become 
false  signals  and  lead  travelers  into  the 
danger  against  which  they  are  intended  to 
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guard   them.    Hooper  v.  Boston  &>  M.  R. 
Co.,  8 1  Me.  260,  !7  A//.  Kcp.  64. 

A  railroad  company  is  not  liable  to  con- 
tribute to  the  expense  of  maintaining  gates 
at  highway  crossings  upon  the  track  of  an- 
other railroad  in  which  it  has  no  right  or 
interest  except  a  right  acquired  under  the 
statute  to  use  the  track  at  a  fixed  compen- 
sation. Eastern  R.  Co.  v.  Portsmouth,  62 
N.  H.  344. 

II.    LATINO    OVT    STREET    OR    HIOHWAT 
ACROSS  RAILROAD. "» 

I.  Right  to  Cross  Railroad. 

41.  Generally. — Companies  acquire  the 
right  to  construct  their  tracks  subject  to 
the  dominant  right  of  the  state  to  cross 
such  tracks  when  the  public  necessity  de- 
mands that  new  roads  and  streets  shall  be 
opened;  but  the  right  to  take  longitudinally 
is  quite  a  different  thing  from  the  right  to 
cross,  and  is  governed  by  different  rules.  A 
municipal  corporation,  in  the  absence  of 
legislation  expressly  or  by  necessary  impli- 
cation authorizing  it,  cannot  take  a  part  of 
the  right  of  a  railroad  company  by  con- 
structing a  public  highway  longitudinally 
to  the  right  of  way.  Ft.  IVayne  v.  Lake 
Shore  <S-  M.  S.  R.  Co.,  132  /mi.  558,  32  JV. 
E.  Rep.  215. 

Public  and  municipal  corporations,  under 
their  general  authority  to  lay  out  highways, 
cannot  take  land  for  a  parallel  highway 
previously  taken  and  occupied  by  a  railroad 
Cf)mpany  under  and  pursuant  to  their  grant. 
Presumptively  there  is  no  necessity  so  urgent 
as  to  require  it.  But  they  may  lay  out 
highways  across  a  railroad,  because  such 
lay-out  does  not  dispossess  the  railroad 
company,  and,  being  a  more  urgent  and 
constantly  occurring  necessity,  must  be 
presumed  to  have  been  contemplated  by 
tlie  parties  to  the  grant.  Bridgeport  v. 
New  York  <&-  A^.  H.  R.  Co.,  36  Conn.  255.— 
Applied  in  New  York  &  N.  E.  R.  Co.'s 
Appeal,  62  Conn.  527. 

The  rule  that  allows  the  construction  of 
streets  and  other  public  highways  across 
railroad  tracks  has  its  limitations.  They 
cannot  be  so  constructed  when  by  so  doing 
the  company  would  be  unable  to  use  its 
track  at  the  point  of  crossing  for  the  pur- 

*  L.iying  out  hJKhways  across  railway  trackn, 
see  note.  7  L.  R.  A.  121. 

Authority  to  Impose  on  railroad  the  duty  to 
maUe  bridges  and  crossings  over  new  streets  and 
highways,  see  note,  33  .^M.  &  Eno.  R.  Cas.  376. 


pose  for  which  it  was  constructed.  Ft. 
Wayne  v.  Lake  Shore  6-  M.  S.  R.  Co.,  1 32 
Ind.  558,  32  A^.  E.  Rep.  215. 

The  appropriation  of  land  to  the  public 
use  of  a  railroad  is  not  so  inconsistent  with 
its  public  use  as  a  highway  crossing  as  io 
prohibit  its  subsequent  appropriation  for 
that  purpose.  Boston  &*  A.  R.  Co.  v.  Boston, 
140  Mass.  87,  2  A^.  E,  Rep.  943.— Quoting 
Boston  Water  Power  Co.  v.  Boston  &  VV. 
R.  Corp.,  23  Pick.  (Mass.)  361. 

42.  Under  a  city  charter.— Under  a 
city  charter  conferring  a  general  power  to 
lay  out  and  extend  streets  an  authority  to 
extend  the  same  across  the  roadway  of  a 
railway  corporation  will,  as  a  general  rule, 
be  implied ;  but  the  appropriation  of  land 
occupied  as  such  roadway  for  a  street  cross- 
ing in  such  cases  is  necessarily  subject  to 
the  prior  public  use  of  the  railway  corpora- 
tion, though  not  ordinarily  inconsistent 
with  it.  St.  Paul,  M.  «S-  M.  R.  Co.  v.  Min- 
neapolis, 24  Am.  &*  Eng.  R.  Cas.  309,  35 
Minn.  141,  27  A'^.  JV.  Rep.  500.— Distin- 
guishing Milwaukee  &  St.  P.  R,  Co.  v. 
Faribault,  23  Minn.  167. 

Power  to  appropriate  the  property  of  a 
railroad  in  such  a  manner  as  to  destroy  or 
greatly  injure  its  franchise  or  render  it  im- 
possible or  very  difficult  to  prosecute  the 
object  of  its  organization  cannot  be  inferred 
from  the  general  grant  of  power  to  establish 
a  road  across  its  track ;  but  such  general 
grant  is  sufficient  to  warrant  the  laying  of  a 
road  across  its  track  whenever  public  neces- 
sity demands  it ;  and  as  to  whether  that 
public  necessity  exists  a  city  council  may 
be  judge.  Hannibal  v.  Hannibal  &*  St.  J. 
R.  Co.,  49  Mo.  480,  1  Am.  Ry.  Rep.  40. — 
Reviewing  Springfield  v.  Connecticut 
River  R.  Co.,  4  Cush.  (Mass.)  63. 

43.  Statutory  autliurity— Eminent 
domain— Illinois.— The  meaning  of  par. 
89.  §  I,  art.  5,  ch.  24,  of  the  statute  is 
broad  enough  to  not  only  confer  power 
upon  the  cities  to  make  a  street  crossing 
over  railroad  rights  of  way  at  the  same 
level  or  grade  with  the  railroad  tracks,  but 
also  to  confer  the  power  of  extending 
streets  above  and  over  the  track  or  right  of 
way  by  means  of  a  viaduct  or  bridge.  The 
word  "across"  in  such  paragraph  was  in- 
tended to  designate  a  crossing  at  grade. 
Illinois  C.  R.  Co.  v.  Chicago,  5 1  Am.  &*  Eng. 
R.  Cas.  528,  141  ///.  586,  30  A'.  £.  Rep.  1044, 
— Quoting  Newburyport  Turnpike  Corp.  v. 
Eastern  R.  Co.,  23  Pick.  (Mass.)  326. 
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A  city  by  the  cuiidcmnution  of  a  railroad 
right  uf  way  fur  the  extension  of  a  street 
acquires  the  riglit  to  open  the  street  over 
and  across  the  railroad  and  its  right  of  way 
and  thereafter  to  maintain  and  keep  the 
same  in  repair,  subject  only  to  its  joint  use 
by  the  railway  company,  while  the  latter 
retains  the  right  to  use  and  occupy  the 
same  for  the  legitimate  and  reasonable 
management  and  operation  of  its  railroad 
and  transaction  of  its  business,  subject  to 
all  lawful  rules  and  regulations  applicable 
to  public  crossin<;s.  Illinois  C.  Ji.  Co.  v. 
Chicago,  138  ///.  453,  28  N.  E.  Rep.  740. 

44.  Iiuliaiia.— A  city  in   Indiana 

has  power  under  the  law  to  lay  out  a  street 
across  a  railroad's  right  of  way.  Lake  Erie 
<S«"  W.  K.  Co.  V.  Kokomo,  1 30  Jnd.  224,  29  A'^ 
E.  Rep.  780. 

45. Mas.sacliii.setts. — Mass.  St.  of 

1857,  ch.  287,  concerning  the  laying  out  of 
highways  across  railroads,  applies  to  a  peti- 
tion for  the  laying  out  of  a  highway  pending 
at  the  time  of  its  passage.  Old  Colony  Sf  F. 
R.  R.  Co.  V.  Plymouth  County  Com'rs,  1 1  Gray 
(Mass.)  512. 

Mass  St.  1882,  ch.  155,  and  St.  1887,  ch. 
282,  providing  for  the  construction  of  a 
bridge  and  avenue  across  the  Charles  river 
between  the  cities  of  Boston  and  Cambridge, 
authorized  the  city  of  Cambridge  to  lay  out 
the  avenue  on  its  own  side  of  the  river  at 
grade  over  the  Boston  and  Albany  railroad 
without  the  concurrence  and  assent  of  the 
city  of  Boston ;  and  the  board  of  railroad 
commissioners  had  no  authority  to  order 
the  city  of  Cambridge  to  construct  an  over- 
head crossing  over  the  railroad.  Cambridge 
v.  Railroad  Com'rs,  153  Mass.  161,  26  ^V.  E. 
Rep.  241. 

Under  Mass.  Rev.  St.  ch.  39,  §  69,  town  or 
city  authorities  had  no  power  to  lay  out  a 
highway  across  a  railroad  on  a  level  there- 
with ;  and  a  railroad  company  is  not 
estopped  from  objecting  to  the  exercise  of 
such  power  by  an  agreement  made  by  it 
with  former  owners  of  the  land,  which  con- 
tained a  stipulation  for  a  right  of  way  to  be 
used  by  such  owners  and  their  assigns  at 
the  place  where  the  highway  was  afterwards 
laid  out.  Boston  &^  M.  R.  Co.  v.  Mayor, 
etc..  of  Lawrence,  2  Allen  (Mass.)  \oy. 

40. Michigan.— A  right  of  way  for 

a  boulevard  across  the  tracks  of  a  railroad 
company  may  be  condemned  and  taken 
under  act  No.  388,  Mich.  Local  Acts  of 
^889.  which  provides  that  the  commissioners 


therein  named  may  acquire  by  legal  pro- 
ceedings "any  lands  or  interest  in  land 
which  may  be  found  necessary  for  the  open- 
ing of  any  park  and  enlargement  or  exten- 
sion of  any  park  or  boulevard  which  may 
hereafter  be  laid  out,  located,  or  estab- 
lished." Com'rs  of  Parks  <S>»  Boulevards  v. 
Michigan  C.  R.  Co.,  50  Am.  &•  Eng.  R.  Cas. 
144,  90  Mich.  385,  51  iV.  IV.  Rep.  447.— 
Distinguishing  In  re  Amsterdam  Water 
Com'rs,  96  N.  Y.  351 ;  State  v.  Hibernia 
Underground  R.  Co.,  47  N.  J.  L.  43.— Ke- 
viEWEU  IN  Com'rs  of  Parks  &  Boulevards 
V.  Detroit,  G.  H.  &  M.  R.  Co.,  93  Mich  58. 

47. New  Jersey.— Under  the  con- 
demnation of  a  right  to  lay  streets  across  a 
railroad  track,  or  to  lay  the  track  of  one 
railroad  across  another,  nothing  is  acquired 
but  a  right  of  way;  the  place  of  crossing 
will  remain  in  common  use  '^f  the  parties 
for  the  exercise  of  their  several  franchises. 
A  right  affecting  so  slightly  the  exercise  of 
the  franchises  of  the  corporation  whose 
track  is  crossed  may  be  deduced  from  a 
mere  grant  of  the  power  of  condemnation. 
New  Jersey  Southern  R.  Co.  v.  Long  Branch 
Com'rs,  39  A^.  /.  L.  28,  14  Am.  Ry.  Rep.  211. 

Under  the  New  Jersey  act  of  March  19th, 
1874  (Rev.  p.  944),  municipal  authorities 
may  also  construct  bridges  as  parts  of 
streets,  to  carry  the  public  way  above  inter- 
secting railroads.  Read  v.  Camden,  54  N.J. 
L.  347,  24  Atl.  Rep.  549 ;  reversing  53  A'.  /. 
L.  322. 

48. New  York. — The  provision  of 

the  act  regulating  "  the  construction  of 
roads  and  streets  across  railroac'  tracks " 
(§  I,  ch.  62,  New  York  Laws  of  1853),  which 
authorizes  the  laying  out  of  streets  and 
highways  across  the  track  of  any  railroad 
without  compensation,  etc.,  has  reference 
only  to  tracks  used  for  public  traflic,  and 
for  turnouts  and  switches.  Boston  &^  A.  R. 
Co.  V.  Grecnbush,  52  A^.  Y,  510;  affirming  5 
Lans.  461.— Following  Albany  Northern 
R.  Co.  V.  Brownell,  24  N.  Y.  345. 

Under  the  N.  Y.  Laws  of  1861,  ch.  311, 
which  provide  that  a  highway  not  opened 
and  worked  within  six  years  from  the  time 
of  its  establishment  shall  cease  to  be  a  pub- 
lic highway,  a  street  not  kept  open  nor 
worked  for  six  years  subsequent  to  the  time 
it  was  laid  out,  may  be  crossed  by  a  rail- 
road comi)any ;  and  mandamus  will  not 
lie  to  compel  such  company  to  take  the 
street  across  its  tracks  untler  the  provisions 
of  the  Laws  of  1853,  ch.  62,  §  2,  which  pro- 
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vide  fur  the  manner  and  means  of  taking 
streets  and  highways  across  railroad  tracks. 
J'eop/e  ex  re/,  v.  New  York  C.  6-  N.  A\  Ji. 
Co.,  23  A',  y.  Supp.  456. 

And  it  is  immaterial  in  the  above  case 
that  ttie  street  where  the  tracks  crossed  it 
was  in  constant  use,  as  was  the  fact  in  this 
particular  case.  People  ex  rel.  v.  New  York 
C.  &^H.  Ji.  A'.  Co..  ~z  N.  Y.  Supp.  456. 

The  word  "  track, "  in  the  provisions  of 
the  act  regulating  "the  construction  of 
roads  and  streets  across  railroad  tracks  "  (§ 
I,  ch.  62,  New  York  Laws  of  1863),  which 
authorizes  the  laying  out  of  "any  street 
and  highway  across  the  track  of  any  rail- 
road," without  compensation,  signifies  the 
entire  roadbed,  including  turnouts  and 
switches  or  other  contrivances  used  for 
passing  engines  or  cars  from  one  line  of 
rails  to  another,  or  for  public  traffic  pur- 
poses. Delaware  &•  H.  Canal  Co.  v.  White- 
hall, 10  Am.  &•  Eng.  R.  Cas.  227,  90  N.  Y. 
21.— Following  Albany  Northern  R.  Co. 
V.  Brownell,  24  N.  Y.  345 ;  Boston  &  A.  R. 
Co.  V.  Greenbush,  52  N.  Y.  510. 

Where,  therefore,  in  an  action  to  restrain 
defendants  from  laying  out  a  street  across 
the  lands  of  plaintiff,  it  was  found  that  the 
locus  in  quo  is  part  of  plaintiff's  roadbed, "  is 
five  rods  in  width,  is  covered  by  four  rail- 
road tracks,  two  of  which  are  the  main 
tracks,  *  ♦  ♦  and  two  of  which  are  extra 
tracks,  extending  several  hundred  feet,  ♦  ♦  * 
and  lire  used  in  connection  with  others  for 
switching  and  making  up  trains,  and  for  al- 
lowing cars  to  stand  upon  them  until  they 
can  be  put  into  trains,  about  to  depart " — 
lulit,  that  the  opening  of  the  street  across 
the  land  was  authorized  by  said  act.  Dela- 
ware &*  H.  Canal  Co.  v.  Whitehall,  10  Atn. 
6^  Eng.  R.  Cas.  227,  90  A^.  F.  21. 

40. Verinoiit. — A  town  has  no  au- 
thority under  the  Vermont  statutes,  R.  L. 
section  3881,  to  lay  out  and  build  a  highway 
across  a  railroad  at  grade.  Central  Vt.  A'. 
Co.  V.  Royalton,  58  Vt.  234,  4  Atl.  Rep.  868. 

no.  Itespectivc  rif^lits  mid  case- 
ments acquired.— In  a  proceeding  by  a 
city  against  a  railway  company  to  condemn 
a  part  of  its  track  for  the  extension  of  a 
public  street  over  or  across  such  track,  a 
judgment  of  condemnation,  no  matter  in 
what  language  couched,  will  not  take  the 
land  itself,  or  the  exclusive  use  thereof,  but 
the  city  will  acquire  only  a  joint  right  with 
the  railway  company  to  the  use  of  the  land 
condemned.    The  use  by  the  public  will  be. 


as  a  matter  of  fact,  subject  and  subordinate, 
Illinois  C.  R.  Co.  v.  Chicago,  51  Am.  <S^  Eng. 
R.  Cas.  528,  141  ///.  586,  30  N.  E.  Rep.  1044. 
—Quoting  Illinois  C.  R.  Co.  v.  Chicago, 
138  111.  453- 

A  judgment  of  condemnation  in  such 
case  can  only  clothe  the  city  with  an  ease- 
ment or  right  to  pass  over  the  tracks.  It 
cannot  vest  the  city  with  the  fee  of  the 
land  or  with  the  exclusive  use  thereof,  be- 
cause the  statute  enters  into  and  forms  a 
part  of  the  judgment,  and  limits  and  quali- 
fies the  nature  of  the  condemnation  therein 
ordered.  Neither  the  city  nor  the  railway 
company  will  have  the  right  of  occupancy 
and  user  to  the  ex(  'ision  of  the  other,  but 
each  subordinate  to  liie  riglit  of  the  other 
for  the  separate  use  contemplated.  Illinois 
C.  R.  Co.  V.  Chicago,  51  Am.  <S-  Efig.  R.  Cas. 
528,  141  ///.  586,  30  N.  E.  Rep.  1044. 

51.  Dedication  and  its  effect.— 
The  dedication  of  lands  by  the  owners  of  it 
for  the  purpose  of  a  public  avenue,  across 
which  a  railroad  has  already  been  built, 
cannot  impair  or  interfere  in  any  way  with 
the  rights  of  the  railroad  company  within 
the  lines  of  their  road  under  their  charter, 
whether  to  the  soil  or  to  the  right  of  way, 
to  hold,  occupy,  and  enjoy  the  same.  Ogle 
V.  Philadelphia,  W.  &*  B.  R.  Co.,  3  Houst. 
(Del.)  302 ;  affirming  3  Houst.  267. 

52.  Prescription*  — Long  user.- 
A  public  crossing  over  a  railway  may  be 
established  by  sufficiently  long  use.  Easley 
V.  Missouri  Pac.  R.  Co.,  113  Mo.  23'  20  ^ 
W.  Rep.  1073. 

53.  Crossing;  within  50<  .  of 
anotlier  lii{;li\vay.— A  public  A  can- 
not be  laid  across  a  railroad  within  .ivc  hun- 
dred feet  of  an  existing  public  road,  sine- 
the  passage  of  the  act  of  i88i.  Rev.  Sup.  N. 
J.,  p.  874,  §  10.  State  {New  York  <S-  L.  li. 
R.  Co.,  pros.)  V.  Capner,  49  N.  J.  L.  555,  9 
Atl.  Rep.  781. 

Under  "An  Act  Relative  to  Railroad 
Crossings  and  to  Prevent  Accidents,"  in 
order  to  determine  whether  a  proposed  new 
road  is  within  500  feet  of  an  old  one,  the 
width  of  the  highways  where  they  cross  the 
railroad  bed  and  tracks,  and  not  the  width 
elsewhere,  must  be  regarded.  State  v. 
Drummond,  17  Am.  &*  Eng.  R.  Cas.  149,  45 
N.  J.  L.  511;  affirmed  in  46  N.  J.  L. 
644. 


•Acquiring  easement  by  prescription,  for 
a  crossing  over  a  railroad  track,  see  note,  35 
Am.  &  Enq.  R.  Cas.  320. 
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By  the  act  of  March  25,  1881  (Pamph. 
L.  N.  J.,  p.  291),  it  is  declared  unlawful  to 
lay  a  public  road  across  a  railroad  within 
five  hundred  feet  of  an  existing  public  road 
crossing  the  roadbed  and  track  of  the  rail- 
road. Held,  that  the  burden  is  upon  the 
company  complaining  to  show  the  existence 
of  a  crossing  within  the  prohibited  distance. 
State  V.  Drummond,  20  Am.  (&••  Ettg.  R.  Cas. 
1 3,  46  A^.  /.  L.  644 ;  affinnittg  45  A'^.  /.  L. 
511. 

5-1:.  OrusMiiiiT  company's  yards  and 
{;rnniids. — Where  a  statute  autlmrized 
tlie  construction  of  streets  and  highways 
across  a  railroad  track  without  compensa- 
tion to  the  owners  of  the  track,  the  term 
"track,"  as  there  used,  did  not  include 
grounds  upon  which  tracks  are  laid  for  stor- 
ing cars  or  exclusively  for  making  up  trains. 
Boston  &*  A.  R.  Co.  v.  Greenbush,  52  N.  Y. 
510,  4  Am.  Ry.  Rep.  386  ;  affirmittg  5  Lans. 
461. — Followed  in  Delaware  &  H.  Canal 
Co.  V.  Whitehall,  10  Am.  &  Eng.  R.  Cas. 
227,  90  N.  Y.  21. 

An  injunction  will  lie  to  restrain  com- 
missioners of  highways  from  laying  out  a 
highway  across  the  grounds  belonging  to  a 
railroad  company  purchased  and  intended 
to  be  used  for  a  station-house,  engine-house, 
turntable,  etc.  Albany  Northern  R.  Co.  v. 
lircwnell,  24  N.  Y.  345. 

When  a  company  has  acquired  the  title 
to  a  piece  of  land  for  a  site  for  building 
purposes  for  buildings  which  are  necessary 
in  its  business,  the  local  authorities  cannot 
lawfully  enter  upon  these  grounds  and  lay 
out  a  highway,  or  in  any  way  prevent  the 
company  from  carrying  into  effect  their 
I)urpose  in  the  erection  of  buildings.  Al- 
bany Northern  R.  Co.  v.  Bro7vncll,  24  A^.  Y. 
345.— Distinguished  in  People  v.  lake 
Shore  &  M.  S.  R.  Co.,  52  Mich.  277.  Fol- 
lowed IN  St.  Paul  Union  Depot  Co.  v.  St. 
Paul,  30  Minn.  359;  Boston  «&  A.  R.  Co.  v. 
Greenbush,  52  N.  Y.  510;  Delaware  &  H. 
Canal  Co.  v.  Whitehall,  lo  Am.  &  Eng.  R. 
Cas.  227,90  N.  Y.  21  ;  Prospect  Park  &  C. 
I.  R.  Co.  V.  Williamson,  14  Am.  &  Eng.  R. 
Cas.  34,  9!  N.  Y.  552.  Reviewed  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Cincinnati,  S.  &  C. 
R.  Co.,  30  Ohio  St.  604. 

Where  the  opening  of  a  street  through 
the  crowded  freight-yard  of  a  railroad  com- 
pany does  not  destroy  any  franchise  of  the 
company  an  injunction  to  prevent  it  will 
not  be  made  permanent.  Rhiladelfihia,  IV. 
&^  B.  R.  Co.  v.  Philadelphia,  9  Phila.  {Pa.) 


563. — Quoting  Commonwealth  v.  Erie  & 
N.  E.  R.  Co.,  27  Pa.  St.  339. 

Where  the  ground  of  a  railroad  company 
called  a  yard  is  nothing  more  than  a  collec- 
tion of  tracks,  a  street  may  be  extended 
over  or  across  the  same,  under  paragraph 
89  of  section  i,  art.  5,  ch.  24,  of  the  Illinois 
statutes.  Illinois  C.  R.  Co.  v.  Chicago,  51 
Am.&*Eng.  R.  Cas.  528,  141  ///.  586,  "30  ^V. 
£.  Rep.  1044. 

55.  Kiglit  to  lay  out  footway 
across  track. — Under  Massachusetts  Pub. 
Si.  ch.  112,  §  125,  authorizing  a  highway 
or  town-way  to  be  laid  out  across  a  previ- 
ously constructed  railroad,  a  footway  may 
be  laid  out.  Boston  &*  A.  R.  Co.  v.  Boston, 
140  A/ass.  87,  2  N.  E.  Rep.  943. 

2.  Construction  of  the  Crossings 
a.  In  General. 

56.  Statutory  duties  of  company- 
Indiana. — Under  a  fair  construction  of 
Rev.  St.  of  Indiana  1881,  §  3903,  it  is  the 
duty  of  a  company  to  construct  its  railroad 
where  it  intersects  the  public  highway,  in 
such  a  manner  as  to  afford  security  for  life 
and  property ;  and  this  is  so  whether  the 
highway  is  laid  out  and  opened  before  or 
after  the  construction  of  the  railroad. 
Louisville,  N.  A.  &•  C.  R.  Co  v.  Smith,  13 
Am.  &•  Eng.  R.  Cas.  608,  91  /nd.  119. 
—Quoting  Indianapolis,  &  St.  L.  R.  Co. 
V.  Stout,  53  Ind.  143. 

57. Kansas.— Where  public  high- 
ways are  laid  out  and  opened  across  an  exist- 
ing railroad,  it  is  not  the  duty  of  the  company 
to  make  a  safe  crossing  and  approaches. 
Rod-  Creek  Tp.  ex  rel.  v.  St.  Joseph  <S-  G.  I. 
R.  Co.,  42  Am.  lS^»  Eng.  R.  Cas.  255,  43  A'an. 
543,  23  Pac.  Rep.  585. 

58.  Alainc.  —  A  stJitute  requiring 

that  a  railroad  company  shall  build  ami 
maintain  the  crossings  where  highways  are 
laid  out  across  the  track  is  constitutional 
and  applies  to  a  railroad  built  before  the 
enactment  of  the  statute,  when  the  charter 
of  the  company  made  it  subject  to  the  gen- 
eral laws  then  in  existence  and  to  such  as 
should  thereafter  be  passed.  Portland  &• 
R.  R.  Co.  V.  /Jeering,  23  Ant.  6^  Eng.  R. 
Cas.  51,  78  A/e.  61,  57  Aw.  Rep.  784,  2  .,•///. 
7\'ep.  670.— Disapproving  Detroit  ta  De- 
troit &  H.  Plank  Road  Co.,  43  Mich.  140. 
Extending  State  7>.  Noyes,  47  Me.  189. 

5J>.  Micliifi^nn.  —  The    Michigan 

highway  law  of  1881,  in  providing  that 
where  any  highway  is  established  across  a 
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railway  the  railroad  shall  open,  construct, 
and  maintain  the  highway  and  the  necessary 
crossing  therefor  across  its  right  of  way 
and  tracks,  cannot  be  so  construed  as  to 
compel  the  company  to  build  that  part  of  a 
highway  which  would  cross  its  right  of  way, 
if  the  highway  itself  is  not  made  necessary 
by  the  existence  of  the  railroad.  People  v. 
Lake  Shore  Sf  M.  S.  R.  Co.,  13  Am.  &*  Eng. 
R.  Cas.  611,  52  Mich.  277,  17  A'.  IV.  Rep. 
841. — Distinguishing  Albany  Northern  R. 
Co.  V.  Brownell,  24  N.  Y.  345. — Rf.vif.weu 
IN  Chicago  &  G.  T.  R.  Co,  v.  Hough,  61 
Mich.  507. 

00.    Miiiiicsuta.  —  Chapter    15, 

Minnesota  Laws  1887,  and  chapter  222,  Laws 
1889,  requiring  railroad  companies  to  con- 
struct crossings  wherever  highways  intersect 
their  tracks,  are  not,  as  to  highways  laid 
out  after  their  passage,  unconstitutional  be- 
cause they  make  no  provision  for  compen- 
sation ;  for  such  provision  is  made  by  the 
statute  regulating  the  laying  out  of  high- 
ways. State  ex  rel.  v.  Shardhw,  45  Am.  &* 
Eng.  R.  Cas.  106,  43  Minn.  524,  46  A^.  If. 
Rep.  74. 

01.  Missouri.  —The  statute  im- 
poses no  duty  on  railroad  companies  to  con- 
struct and  maintain  crossings  where  public 
streets  cross  their  tracks.  Hopkins  v.  Kan- 
sas City,  St.  J.  vS^-  C.  li.  R.  Co.,  79  Mo.  98. 

03.  Nt'braskn.— Under  the  stat- 
utes of  Nebraska  it  is  the  duty  of  a  railroad 
company  to  make  and  keep  in  repair  suit- 
able crossings  with  approaches,  notwith- 
standing the  highway  was  laid  out  after  the 
railroad  was  built.  The  public  authorities 
arc  required  to  build  that  part  of  a  highway 
within  the  right  of  way  which  they  would 
have  been  required  to  make  had  the  railroad 
not  been  constructed.  State  ex  rel.  v.  Chi- 
cago,  />'.  &*  Q-  R.  Co.,  12  Am.  &-  Eng.  R. 
Cas.  248.  29  Neb.  412,  45  A^.  W.  Rip.  469. 

b.  Manner  of  Crossing;  Sufficiency. 

0.3.  0<>iiiic  over  track— Vludiicts.— 

Under  proceedings  to  open  and  extend  cer- 
tain streets  across  tracks  used  by  u  com- 
pany, it  appearing  that  the  whole  of  the 
land  was  necessary  for  the  operation  of  the 
railro.nd.  and  th.;^  the  only  mode  of  crossing 
the  tracks  was  by  viaducts — hehl,  that  the 
viaducts  must  be  made  in  such  a  manner  as 
to  allow  the  trains  to  pass  safely  below,  not 
to  interfere  with  the  right  of  way  of  the 
company,  and  must  be  constructed  and 
maintained  at  the  city  9  expense.    Northern 


C.  R.  Co.  V.  Mayor,  etc.,  of  Baltimore,  46 
Md.  425. 

A  railroad  company  cannot  be  required 
to  take  a  street  across  its  tracks  where  such 
tracks  are  in  constant  use.  People  ex  rel.  v. 
New  York  C.  &>  H.  R.  R.  Co.,  52  A^.  Y.  S. 

R.  530. 

<t4.  Option  of  ^oiiit;  over  or  under 
traekK. — Gen.  St.  Conn.  §  3481  provides 
that  when  a  new  highway  shall  be  con- 
structed across  a  railroad  "  such  highway 
sliall  pass  over  or  under  the  railroad,  as  the 
railroad  commissioners  shall  direct."  //eld, 
that  the  commissioners  could  direct 
whether  the  highway  should  pass  over  or 
under  the  railro.id  before  the  laying  out  of 
the  highway  had  been  completed  by  the 
acceptance  of  the  committee's  report. 
Smith  V.  New  Haven,  59  Conn.  203,  22  All. 
Rep.  146. 

The  language,  "when  a  new  highway 
shall  be  constructed,"  does  not  refer  to  the 
laying  out  of  the  highway,  but  to  the 
building  of  the  crossing  over  or  under  the 
railroad.  Smith  v.  New  Haven,  59  Conn. 
203,  22  Atl.  Rep.  146. — Following  New 
York  &  N.  E.  R.  Co.  v.  Waterbury,  55  Conn. 

An  incorporated  city  being  invested  by 
the  statute  with  the  power  to  extend  its 
streets  either  over  or  across  the  tracks  of 
railro"  ,  either  above  the  tracks  by  means 
of  v^^aJCts  or  on  the  same  grade  or  level 
with  the  tracks,  it  has  a  discretion  which 
mode  to  adopt  which  cannot  be  controlled 
or  interfered  with  by  the  courts.  Illinois 
C.  R.  Co.  V.  Chicago,  51  Am.  «S»  Eng.  R. 
Cas.  528,  141  ///.  586  30  A'.  E.  Rep.  1044. 

By  the  charter  of  the  plaintiff  a  railroad 
company  Is  required  to  cause  a  highway  to 
be  taken  across  its  track  "  as  shall  be  most 
convenient  and  useful  for  public  travel," 
and  the  provisions  of  the  general  railroad 
law  are  made  applicable,  //eld,  that  the 
railroad  company  has  the  election  of  meth- 
ods of  carrying  a  new  street  across,  and 
unless  the  reasonable  usefulness  of  the 
highway  is  infringed,  the  selection  of  the 
company  will  not  be  interfered  with. 
Jamaica  v.  I^ong  Island  R.  Co.,  49  A''.  Y.  S, 
R.  365,  66  Hitn'iN.  Y.)  631,  mem.,  21  N  Y. 
Supp.  327. 

05.  Interfering  with  voniiiany's 
track.— Neither  a  public  nor  a  private 
highway  can,  under  the  provisions  of  the 
N.  Y.  Rev.  St.,  be  laid  out  across  the  fix- 
tures and  erectioni  upon  the  inclined  plane 
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of  a  railroad  which  are  used  for  the  drawing 
up  or  letting  down  of  cars  for  the  convey- 
ance of  merchandise  or  pHssengers.  Afo- 
hawk  &*  H.  R.  Co.  v.  Artcher,  6  Puige 
<N.  V.)  83.— Applied  in  Cruger  7/.  Hudson 
River  R.  Co.,  12  N.  Y.  190;  Johnson  v. 
Rochester,  13  Hun  (N.  Y.)  285.  Followed 
IN  Albany  Northern  R.  Co.  v,  Brownell,  24 
N.  Y.  345. 

GO.  ICestoratlon  of  track.— The  last 
clause  of  p;<ragraph  89  of  section  i,  art.  5, 
ch.  24  of  Illinois  bt.,  relating  to  extending 
streets  across  railroads,  means  that  such 
track,  right  of  way,  or  land  shall  be  restored 
so  as  not  to  impair  its  usefulness  more  than 
is  necessary  in  view  of  its  use  for  the  pur- 
poses of  a  street,  subject  to  its  use  by  the 
railroad.  It  is  not  expected  that  th*;  cross- 
ing can  be  so  restored  as  to  obviate  all  dan- 
ger and  delay  or  inconvenience.  It  is  only 
necessary  that  there  sliail  be  no  unreasona- 
ble impairment  of  the  usefulness  of  the 
railroad  right  of  way.  Illinois  C.  R,  Co.  v. 
Cliicaiio,  51  Am.  &•  Eng.  R.  Cas.  528,  141 
///.  586,  30  A'.  E.  Rep.  1044. 

07.  Siifflciciicy— Length  and  width. 
— Section  3482  of  Connecticut  St.  pro- 
vides that  "in  cases  pending  June  i,  1887, 
the  railroad  commissioners  may  determine 
the  length,  width,  and  material  of  such 
bridge  at  any  stage  of  the  proceedings." 
Held,  that  by  "cases  pending"  is  meant 
cases  pending  before  the  court  and  not  be- 
fore the  railroad  comniissiuiicrs;  and  by 
"  proceedings,"  the  proceedings  in  such 
cases.  Smith  v.  New  Haven,  59  Conn.  203, 
22  Atl.  Rep.  146. 

08.  Gates. — A  company  is  not  required 
to  place  gates  at  a  crossing  where  its  track 
is  crossed  by  a  third-class  road  in  an  in- 
closure,  under  Tex.  Rev.  St.  art.  4389,  pro- 
viding that  any  person  through  whose  land 
a  ihird-class  road  may  run  may,  if  neces- 
sary, erect  gates  across  the  road  ,  an<i  ait. 
4245,  making  railroad  companies  liable  for 
stock  killed  or  injured  by  reason  of  a  fail- 
ure to  fence  their  roads.  Gaheslon,  //.  6- 
^.  A.  R.  Co.  v.  O'Neal,  4  Tex.  A  pp.  (Civ. 
Cas:)  128.  16  .S-.   W.  Rep.  537. 

Of).  OhNtriiethiii  of  highway.  — 
When  a  public  liighway  is  located  over  an 
existing  railroad  track,  some  years  subse- 
quent to  the  ronstruction  of  the  railroad, 
there  is  no  liubiiiiy  upon  the  part  of  the 
railroad  company,  under  section  43,  ch.  84, 
Kan.  Comp.  Laws  1885,10  the  township  in 
which  the  crossing  is  located  for  damages 


for  the  obstruction  of  the  highway  Rock 
Creek  Tp.  ex  rel.  v.  St.  Joseph  &*  G.  I.  R. 
Co.,  42  Am.  &*  Eng.  R.  Cas.  255,  43  A'an. 
543.  23  Rac.  Rep.  585. 

c.  Proceedings. 

70.  Generally.  —  A  report  of  county 
commissioners  had  been  made  and  filed  in 
the  clerk's  office  in  the  circuit  court,  to  the 
effect  that  a  bridge  was  necessary  for  the 
public  safety  and  convenience  over  a  certain 
railroad  crossing.  Afterwards,  on  petition 
of  a  lando  .er,  a  report  of  the  same  com- 
missioners ,^as  made,  and  filed  in  the  same 
court,  laying  out  a  substitute  for  the  high- 
way at  that  place  and  discontinuing  the  old 
highway.  Both  petitions  and  reports  were 
pending  in  said  court  in  the  same  term. 
Heltl,  that  a  motion  to  accept  the  second 
report  and  recommit  the  first  for  injury  as 
to  change  of  circumstances  ought  to  be 
granted.  Nashua  &•  R.  R.  Co.  v.  Lee,  55 
.V.  H.  568. 

71.  Service  of  notice  on  station 
agent. — The  station  agent  of  a  company 
at  the  depot  on  the  grounds  through  which 
a  highway  is  proposed  to  be  laid  is  the  oc- 
cupant of  such  grounds,  within  the  mean- 
ing of  Wi.s.  Rev.  St.  §  1267,  upon  whom 
notice  of  the  supervisors' meeting  maybe 
served  ;  and  service  upon  such  agent  is  also 
valid  if  it  would  be  valid  were  it  a  summons 
in  an  action  against  the  railway  company. 
State  V.  O'Connor,  78  Wis.  282,  47  A'.  IV. 

i<ep-  433- 

72.  Parties.--Proceedings  to  open  a 
street  across  the  land  of  a  railroad  com- 
pany are  invalid  when  the  company  was  not 
named  in  the  proceedings  and  did  not  ap- 
pear, even  though  damages  were  awarded 
to  it  for  the  land  taken.  Detroit,  M.  &■'  T. 
R.  Co.  V.  Detroit,  49  Mich.  47.  12  N.  If. 
Rep.  904. 

The  mortRagocs  of  the  franchises  and 
easements  of  a  railway  company  nerd  not  be 
made  parties  to  a  proceeding  to  condenui  a 
right  of  way  across  its  track  for  a  strret,  if 
the  track  is  not  disturbed  and  the  comjiany 
is  left  in  control  of  the  road.  Graml  Rap- 
ills  V.  Craml  Rapids  A-  /.  R,  Co.,  58  A/ic  t. 
641. 

73.  Ueview— Certiorari.  —  Under  a 
city  charter  conferring  a  general  power  to 
lay  out  and  extend  streets,  the  action  of  the 
city  council  in  determining  the  necessity 
and  propriety  of  extending  streets  over  a 
railroad,  if  regular,  is  not  subject  to  judicial 
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revision  except  upon  appeal.  St,  Paul,  M. 
d""  M.  R,  Co.  V.  Minneapolis,  24  Am,  &•  En^, 
Ji,  Cas,  309,  2S  A/inn,  141,  27  N,  IV,  Rep, 
500. 

The  exercise  by  a  municipal  corporation 
of  the  discretion  intrusted  to  it  by  50  Ohio 
L,  223,  in  respect  to  the  laying  off  and  loca- 
tion of  streets,  so  long  as  such  corporation 
acts  in  good  faith  and  within  the  limits  of 
its  authority  in  locating  a  street  across  a 
railroad,  is  not  subject  to  judicial  revision. 
Little  Miami  &'  C.  &*  X.  R.  Co.  v.  Dayton, 
23  Ohio  St,  510.— Quoted  and  approved 
IN  Illinois  C.  R.  Co.  v,  Chicago,  141  111.  586. 

Under  Mass.  St.  of  1857,  ch.  287,  an  ad- 
judication by  county  commissioners,  laying 
out  a  highway  across  a  railroad,  which  does 
not  state  whether  the  higliway  is  to  be  car- 
ried over  or  under  or  on  a  level  with  the 
railroad,  or  show  that  special  notice  was 
given  to  the  railroad  corporation,  is  erro- 
neous and  will  be  quashed  on  certiorari, 
although  the  railroad  corporation  actually 
appeared  and  were  heard  before  the  com- 
missioners. Old  Colony  &*  F.  R.  R.  Co.  v. 
Com'rs  of  Plymouth  County,  1 1  Gray  (Mass.) 
512. 

74.  EiiJoiiiiuK  coiidciuiiatiou  pro- 
veediiiKS.— A  court  of  equity  will  not  in- 
terfeie  to  enjoin  a  proceeding  by  a  ciiy  to 
condemn  a  part  of  the  right  of  way  of  a 
company  for  the  extension  of  streets  across 
the  same,  on  the  ground  thai  the  passage 
of  its  trains  over  the  proposed  crossings 
will  be  so  frequent  and  the  amount  of  pub- 
lic travel  upon  the  streets  will  he  so  great 
as  to  subject  the  company  to  great  incon- 
venience and  hindrance  in  the  operation  of 
its  road.  A  court  of  equity  has  no  juris- 
diction to  enjoin  unless  there  is  an  abuse  of 
the  power  conferred  by  law,  or  an  attempt 
is  made  to  take  and  appropriate  the  prop- 
erty witliout  authority  of  law.  Illinois  C. 
R.  Co.  v.  ChicofTO,  51  Am.  &>  Awi,-.  /»•  '-"■f- 
528.  141  ///.  586.  30  ,V.  E.  R,p.  1044.— 
yuoTiNO  AND  APPROVING  Little  Miami  tS: 
C.  &  X.  U.  Co.  V.  Dayton,  23  Ohio  St.  510. 
Rkvikwino  Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago  &  W.  I.  R.  Co.,  97  111.  506. 

A  bill  in  equity  to  enjoin  the  prosecution 
of  condemnation  proci^ediiigs  to  open  a 
boulevard  across  a  railroad  company's 
track,  on  the  ground  of  iiri-parablc  injury 
and  tiiat  the  crossing  will  be  dangerous  to 
the  |)ul)lic,  etc.,  is  properly  dismissed,  con)- 
plainant  having  a  complete  legal  remedy  by 
nuiking  its  defense   in   the  condemnation 


proceedings  which  are  being  conducted  in 
the  manner  provided  by  the  legislature. 
Detroit,  G.  H.  &*  M.  R.  Co.  v.  Detroit,  91 
Mich.  444,  52  A'.  W.  Rep.  52. 

An  injunction  will  not  lie  to  restrain  the 
officials  of  a  city  from  laying  out  an  exten- 
sion of  a  street  across  railroad  tracks  which 
are  within  the  city  limits,  after  due  notice 
as  required  by  chapter  62,  Laws  1853.  Long 
Island  R.  Co.  v.  Silvcrstone,  46  A'.  Y.  S.  R. 
J 4 1,  64  Hun  634,  19  A.  Y.  Supp.  140. 

3.  Compensation  of  Company. 

75.  Generally.*— (I)  Right  to  damages. 
— A  company  is  entitled  to  damages  for  the 
location  of  a  public  highway  over  its  right 
of  way.  Chicago,  K.  &»  W.  R.  Co.  v.  Chau- 
tauqua County  Com'rs,  49  Kan.  763,  31  Pac. 
Rep.  736. 

When  the  lands  of  a  company  are  crossed 
by  the  laying  out  of  a  public  highway  which 
intersects  the  tracks  and  station  grounds  of 
the  railway  at  right  angles,  the  railroad 
company  is  entitled  to  an  assessment  of 
damages  by  reason  of  laying  out  the  high- 
way. State  {New  York  6-  L.  B.  R.  Co., 
pros.)  v.  Capner,  49  N.  /.  Z..  555,  9  At  I.  Rep. 
781. 

Under  the  charter  of  Bayonne,  N.  J.,  a 
company,  across  whose  railroad  a  highway 
is  opened,  is  entitled  to  compensation  for 
the  expense  of  the  removal  of  switches,  the 
construction  of  culverts,  the  planking  of 
the  roadbed,  and  the  erection  of  the  statu- 
tory sign-board,  when  such  changes  are 
rendered  necessary  in  order  to  adapt  the 
crossing  and  the  adjoining  property  of  the 
corporation  to  its  uses  as  a  railroad,  in  con- 
junction with  the  existence  of  a  highway. 
.State  {Central  R.  Co.,  pros.)  v.  Rayonne,  51 
A',  f.  L.  428.  17  ////.  Rep.  971.— yuoiiNo 
Massachusetts  C.  R.  Co.  ?'.  Bost«)M,  C.  »V  F. 
R.  Co.,  121  Mass.  124.— Noi'  kom.owf.h  in 
State  ex  rcl.  7>.  District  Court  of  Hennepin 
County,  42  Am.  &  ling.  R.  Cas.  241,  42 
Minn.  247,  7  L.  R.  A.  121. 

It  is  not  a  taking  of  its  property  to  com- 
pel a  railroad  company  to  pay  half  the  cost 
of  building  a  bridge  to  protect  the  jjublic, 
nor  damiine  incident  to  the  taking  of  prop- 
erty, within  the  true  meaning  of  the  term. 
A'lto  )'<»/•/•  (Sx  A.   E.   R.  Co.  v.  U'ltterliury, 

•  RiKlii  10  tDinpcncalidn  for  Cdiistruitioii  of 
hinhwiiy  across  railroad,  see  note,  43  Am.  & 
Km;.  R',  Cas.  i^s. 

DamiiKCH  recovcrnlilc  by  railroad  for  laying 
oi'.t  hJKliwav  airosH  rallrouci  track,  sec  nute,  33 
,\M   &  V.s(\.  R.  Cas.  a73. 
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49  Am.  &•  Eiig.  K.  Cas.  307,  60  Conn,  i ,  22 
Atl.  Rep.  439. 

(2)  Elements  and  measure  of  damages.— 
Paragraph  89  in  the  Illinois  city  act  implies 
there  may  be  cases  where  the  company  is 
entitled  to  compensation  and  cases  where  it 
is  entitled  to  no  compensation.  In  the  ex- 
tension of  streets  over  railroad  lands  other 
than  tracks  or  rights  of  way  and  in  the  con- 
struction of  sewers  under  or  through  rights 
of  way  serious  damage  may  be  done,  which 
may  require  compensation  or  restoration. 
Chicago  &•  N.  W.  R.  Co.  v.  Chicago,  50 
Am.  (S«»  Eng.  R.  Cas.  150,  140  ///.  309,  29  A^. 
E.  Re/>.  1109.— Following  Illinois  C.  R. 
Co.  V.  Chicago,  138  111.  453,  Quoting  Illi- 
nois C.  R.  Co.  V.  Willenborg,  117  111.  203. 

Where  a  city  does  not  seek  to  condemn 
the  land  belonging  to  a  company  as  its 
right  of  way,  or  to  prevent  the  use  of  the 
tracks  and  right  of  way  by  the  company, 
the  just  compensation  to  be  paid  by  the 
city  is  not  the  value  of  the  land  where  the 
street  is  to  cross,  nor  is  it  the  value  of  the 
use  of  the  property  for  railroad  purposes. 
Chicago  &*  N.  W.  R.  Co.  v.  Chicago.  50  //;//. 
«3-  Eng.  R.  Cas.  150,  140  ///.  309,  29  .^V.  E. 
Rep.  1109. 

Where,  long  after  the  construction  of  a 
railroad,  a  street  was  extended  so  as  to 
cn>:>s  the  same,  and  the  city  passed  an  or- 
dinance requiring  the  company  to  make  a 
safe  and  proper  cro:.-.ng  by  grading  the 
approaches  of  the  street  at  the  crossing, 
nothing  in  the  charter  of  the  company  nor 
in  any  general  law  in  force  at  the  time  the 
company  was  created  imposing  such  duty — 
//(■/(/,  that  the  company  was  not  liublc  to 
tills  new  burden  any  further  than  might 
have  been  required  of  an  individual,  and 
that,  a»  the  whole  burden  was  sought  to  he 
placed  upon  the  company  without  regard 
to  bcnerus,  the  ordinance  was  in  violation  of 
the  constitution,  and  could  not  create  any 
lial)iliiy  upon  the  company.  The  legislature 
itself  could  not  impose  such  burden  with- 
out making  c<>mpeii8ation.  Illinois  C.  R. 
Co.\./iloomington,  76  ///.  447.-  Foi.ldwi.ng 
Chicago  V.  Lamed,  34  111.  203,  Ottawa  v. 
Spencer.  40  111.  211  ;  Ikdard  7/.  Hidl,  44  III. 
91.— DisilNiiUisiiKi)  IN  Illinois  C.  k.  Co. 
V.  Willenborg,  26  Am.  &  Kiig.  \i.  Cas.  358, 
117  111.  .03,  57  Am.  Rep.  862;  Chicago  & 
N.  W.  U,  Co.  7'.  Chicago,  140  III.  309;  Lake 
Shore  &  M.  S.  R.  Co.  ?'.  Sharpe,  7  Am.  & 
Eng.  K.  Cas.  543.  38  Ohio  St.  150. 

In  opening  streets  crossed  by  the  tracks 


of  a  company  damages  must  be  assessed  to 
the  company  with  reference  to  the  incon- 
venience and  the  mode  of  crossing  the 
tracks  by  viaduct.  Northern  C.  R.  Co.  v. 
Mayor,  etc.,  of  Baltimore,  46  Md.  425,  18 
Am.  Ry.  Rep.  461. 

The  compensation  to  be  paid  to  a  rail- 
road for  crossing  its  right  of  way  for  street 
purposes  not  only  includes  the  use  of  the 
land  occupied  by  the  street  for  such  cross- 
ing, but  any  extra  expense  created  by  the 
use  of  the  right  of  way  for  the  street,  in  the 
ordinary  use  of  the  company's  road,  and 
such  other  damage  as  may  be  sustained  by 
injury  to  its  track,  right  of  way,  and  fran- 
chise, occasioned  by  the  crossing,  and  which 
may  be  properly  considered  as  a  natural 
and  proximate  cause  thereof.  Grand  Rap- 
ids V.  Grand  Rapids  &*  /.  R.  Co.,  66  Mich. 
42,  9  West.  Rep.  573,  33  A'.  W.  Rep.  15. 

This  rule  will  not  include,  however,  ex- 
penses made  necessary  in  order  to  comply 
with  the  police  regulations  of  a  state  or 
municipality,  but  such  damages  only  as 
arise  in  making  the  structural  changes  nec- 
essary to  comply  with  the  statutory  regula- 
tions, and  which  must  necessarily  continue 
in  the  future  operation  and  management  of 
the  railroad.  Grand  Rapids  v.  Grand  Pap- 
ids  &*  I.  R.  Co.,  66  Mich.  42,  9  West.  Rep. 
573.  33  ^V.    W.Rep.  15. 

70.  For  Iniids  taken.  —  A  railroad 
corporation  is  entitled  to  damages  for  land 
taken  by  the  laying  out  of  a  public  high- 
way across  its  railroad,  subject  to  its  use  for 
said  road ;  and  for  the  expense  of  erecting 
and  maintaining  railroad  signs  and  catilc- 
guards  at  the  crossing,  and  of  flooring  the 
same  and  kcc|)ing  it  in  re[)air;  hut  not  for 
any  incieased  liability  from  accidents,  for 
the  increased  expense  of  ringing  the  bell, 
or  for  its  liability  to  be  ordered  by  the 
county  commissiuners  lo  Iniild  a  bridge  for 
the  highway  over  its  track.  Old  Colony  &> 
/".  R.  R.  Co.  v.  Plymouth  County,  14  Gray 
(JAm.)  155.— Not  koi.i.owkd  in  State  ex 
rel.  V.  District  Court  of  Hennepin  County, 
42  Am.  &  Fug.  R.  Cas.  241.  42  Minn.  247,  7 
L.  U.  A.  121.  Rkvikwk,i>  in  Lake  Shore  & 
M.  S.  K.  Co.  V.  Cincinn.'ti,  S.  &  C.  R.  Co., 
30  Ohio  St.  604. 

77.      llU'OIIVrilll'IU'C  —  llU'PiMIW      of 

rlHk. -Where  a  public  street  if  extended 
across  a  right  of  way  and  track,  not  the 
grading  of  the  approaches,  the  planking  be- 
tween the  rails,  or  the  making  of  gales,  but 
the  use  of  the  crossing  by  the  public,  may 
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result  in  the  stoppage  or  slower  movement 
of  trains  and  in  the  increased  danger  of 
accidents;  but  the  law  allows  no  compen- 
sation or  damages  for  these  inconveniences. 
Chicago  &*  N.  IV.  A.  Co.  v.  Chicago,  50  Am. 
6*  Eng.  K.  Cas.  1 50,  1 40  ///.  309,  29  A'.  E. 
Kep.  1109.  — DlsTiNOUisHlNG  Illinois  C.  R. 
Co.  V.  Bloom ington,  76  III.  447.  Quoting 
Toledo,  P.  &  \V.  R.  Co.  v.  Deacon,  63  111.  91. 

A  company  is  entitled  to  damages  for 
land  taken  in  locating  ways  across  its  track. 
In  assessing  such  damages  the  use  which 
the  company  may  reasonably  be  expected 
in  the  near  future  to  make  of  its  located 
limits  at  the  crossings  may  be  taken  into 
consideration,  in  order  to  ascertain  present 
value.  But  the  interference  and  inconven- 
ience occasioned  to  the  business  of  the 
company,  as  well  as  the  increased  risk  and 
expense  in  running  its  trains,  do  not  consti- 
tute elements  of  such  damage.  Portland 
&*  R.  R.  Co.  V.  Dierifig,  23  Am.  <S-  Eug.  R. 
Cas.  51,  78  All'.  61,  57  Am.  Rep.  784,  2  All. 
Rep.  670.— Reviewed  in  Chicago  &  N.  W. 
R.  Co.  V.  Chicago,  140  111.  309, 

Oaniagcs  arc  not  recoverable  by  a  com- 
pany against  a  town  which  has  laid  out 
ways  over  its  track  for  the  interference  and 
inconvenience  occasioned  to  its  business 
by  the  opening  of  the  new  ways,  nor  for  any 
increased  risks  or  increased  expenses  in 
running  its  trains  caused  thereby.  Portland 
&*  R.  R.  Co.  V.  Peering,  23  Am.  &*  Eng.  R. 
Cas.  51,  78  Me.  61,  57  Am.  Rep.  784,  2  Atl. 
Rep.  670. — Rkvik.weI)  in  Boston  &  M.  R. 
Co.  7'.  York  County  Com'is,  32  Am.  &  Eng. 
R.  Ciis.  271,  79  Me.  386,  4  N.  Eng.  Rep.  657, 
10  All.  Rep.  113. 

Where,  by  reason  of  the  condemnation 
of  a  highway  crossing  over  a  company's 
tracks,  an  adjacent  warehou.se,  and  the 
land  on  wiiich  its  stands,  are  rendered  less 
available  and  less  valuable  for  warehouse 
purposes,  the  C()ni|)any  is  entitled  to  be 
compensated  for  such  damage.  Coin'rs  of 
Parks  &^  /loulii'ards  v.  Chicago,  I).  »S«*  C.  G. 
T.J.  R.  Co.,f)i  Mich.  291,  $1  A',  W.  Rep.  934. 
— Foi.l.owiNi;  Coin'rs  of  Parks  &  Boule- 
vards 7'.  Michigan  C.  R.  Co.,  90  Mich.  385 ; 
In  re  First  Street,  6(>  Mich.  55;  Riedingcr 
V.  Marquette  A  VV.  R.  Co.,  62  Mich.  41. 

7H.  ICx|M>iiN(>H  of  foiiHtriictiiiir  and 
niitiiitainiiiH:  croNMiiiK*  i(«'ii<'nill.v.— 
In  a  condemnation  |)rocecding  by  a  city  to 
open  or  extend  n  street  across  a  railroad 
already  constructed,  the  company  owning 
■uch  railroad  is  nut  entitled,  as  a  part  of  its 


just  compensation,  to  the  amount  of  its  ex- 
penses in  constructing  and  maintaining  the 
street  crossing,  nor  for  the  delay  occa- 
sioned to  trains,  or  the  increased  danger  of 
loss  by  accidents.  No  compensation  is  al- 
lowed for  the  performance  of  duties  re- 
quired under  the  police  power.  Chicago  &• 
N.  W.  R.  Co.  V.  Chicago,  50  Am.  &*  Eng. 
R.  Cas.  150,  140  ///.  309,  29  A'.  E.  Rep.  1 109. 

7fK  KxiK'iiNeN  iiiciirr<>d  in  kuepiiitir 
croHMiiig:  Nnfc. — Where  a  new  street  was 
laid  out  across  an  existing  railroad,  evi- 
dence of  the  value  of  land  taken  was  rele- 
vant, the  company  being  entitled  to  re- 
cover for  the  fair  value  of  its  land  taken, 
subject  to  its  use  for  railroad  purposes: 
atid  under  the  statute  which  provides  that 
where  a  highway  is  laid  out  across  an  ex- 
isting railroad  "all  expenses  of,  and  inci- 
dent to,  constructing  and  maintaining  the 
way  at  such  crossing  shall  be  borne  by  the 
county,  city,  town,  or  corporation  "  con- 
structing or  maintaining  such  way,  the 
company  is  entitled  to  include  as  elements 
of  damage  the  expense  of  making  and 
maintaining  the  appliances  and  structures 
necessary  to  make  the  crossing  safe  and 
convenient  for  the  traffic  of  the  railroad 
and  of  the  highway,  but  not  the  expense  of 
constructing  and  operating  gates  by  law  re- 
quired at  such  a  crossing,  such  cost  being 
properly  included  in  the  ordinary  operating 
expenses  of  the  railroad.  Roston  &•  A.  R, 
Co,  V.  Cambridge,  55  Am.  <S>»  Eng.  R.  Cas, 
23,  159  Mass.  283,  34  A'.  E.  Rep.  382.— Fol- 
lowing Old  Colony  &  F.  R.  R.  Co.  7>.  Ply- 
mouth County,  14  Gray  155. 

In  opening  a  street  across  a  railroad,  the 
damage  may  include  the  expense  entailed 
by  the  crossing,  atul  may  involve  outlays  in 
making  it  safe,  (hand  Rapids  v.  (hand 
Rapids  <Sm  /.  R.  Co.,  58  Mich.  641.— AlM'i.iEi) 
IN  Com'rs  of  Parks  &  Boulevards  i>.  Michi- 
gan C.  R.  Co.,  90  Mich.  385.  Rkvikwi-,u  in 
Chicago  &  G.  T.  R.  Co.  7/.  Hough,  61  Midi. 
507. 

HO.  Kx|iotiH4>N  of  (•oiiNtniciiiiK  cat- 
tlo^M'iianlM.'*' — Where  a  public  highway  is 
located  and  established  across  a  right  of 
way,  the  company  is  entitled  to  just  com- 
pensation for  all  its  necessary  expenditures 
in  constructing  and  maintaining  cattle- 
guards,  fences,  and  such  other  things  as  are 
required  by  the  statutes  to  be  constructed 
by  the  company  by  reason  of  the  highway. 


*  Sec  alio  Eminknt  Domain,  ti7A. 
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Kansas  C.  K.  Co.  v.  Com'rs  of  Jackson 
County,  46  Am.  &^  Eng.  R.  Cas,  26,  45  /Can, 
716,  26  /'ac.  Rep.  394.  —  Approved  in 
Com'rs  of  Greenwood  County  v.  Kansas 
City.  E.  &  S.  K.  R.  Co..  46  Kan.  104.  Fol- 
lowed IN  Atchison,  T.  &  S.  F.  U.  Co.  v. 
Com'rs  of  Osage  County,  48  Kan.  576. — 
Coin'rs  of  Greenwood  County  v.  Kansas  City, 
E.  &*  S.  K.  R.  Co.,  4.6  Kan.  104,  26  Pac.  Rep. 
397. — Approving  Kansas  C.  R.  Co.  v. 
Com'rs  of  Jackson  County,  45  Kan.  716. — 
Followed  in  Atchison.  T.  &  S.  F.  R.  Co. 
V.  Com'rs  of  Osage  County.  48  Kan.  576. — 
Atchison,  T.  &•  S.  F.  R.  Co.  v.  Coin'rs  of 
Osiige  County,  48  Kan.  576.  29  Pac,  Rep. 
iorf4. — F"oLLOWiNG  Kansas  C.  R.  Co.  v. 
Com'rs  of  Jackson  County,  45  Kan.  716; 
Com'rs  of  Greenwood  County  v.  Kansas 
City,  E.  &  S.  K.  R.  Co..  46  Kan.  104.— A'aw- 
sas  City  v.  Kansas  City  Belt  R.  Co.,  47  Am. 
&*  Eh^.  R.  Cas,  157,  102  Mo,  633.  14  5.  IV. 
Rep.  808. 

And  a  statute  which  imposes  this  ex- 
pense upon  the  railroad  company  is  in  con- 
flict with  the  constitutional  provision  for- 
bidding the  taking  of  private  property 
witliout  "  just  compensation."  Chicago  Vv 
ii.  T.  R.  Co.  V.  Hough,  61  Mich.  507,  28  A'^. 
W.  Rep.  532.— Reviewing  Peoples.  Lake 
Shore  &  M.  S.  R.  Co..  52  Mich.  277  ;  Grand 
Rapids  V,  Grand  Rapids  &  I.  R.  Co..  58 
Mich.  648.— Not  followed  in  State  ex  rel. 
V.  District  Court  of  Hennepin  County,  42 
Am.  &  Eng.  R.  Cas.  241,  42  Minn.  247,  7  L. 
R.  A.  121. 

The  cost  of  cattle-guards  and  wings  and 
crossing-signs  should  not  be  allowed  to 
a  railroad  company  as  damages  for  laying 
out  a  highway  across  its  track ;  but  the  cost 
of  planking  a  crossing  and  grading  it  are 
legitimate  items  of  compensation.  State  ex 
rel.  V.  ShariiUnv,  45  Am.  &*  Eng.  R.  Cas. 
106,43  Minn.  524,  46  M.  W.  Rep.  74.— Fol- 
lowing State?'.  District  Court  of  Hennepin 
County,  42  Am.  &  Eng.  R.  Cas.  24',  42 
Minn.  247. 

81.  KxpviiMUH  ui'  orvvtiiiK  (fntoM.— 
In  proceedings  to  condemn  a  riglit  of  way 
for  a  boulevard  across  the  tracks  of  a  com- 
pany, under  act  No.  388,  Mich.  Local  Acts 
of  1889,  it  is  error  to  refuse  to  permit  the 
jury  to  consider  the  question  of  allowing 
the  com[)iiny  compensation  for  the  expense 
of  erecting  .safety  crossinif  gates.  Coin'rs  of 
J'ari's  {**  IJoMleiutrds  v.  Michigan  C.  R. 
Co.,  ^o  Am,  &*  Eng.  R.  Cas.  144,90  .Mich. 
385,  51  JV,  'V.  Rep.  447.— Afplving  Grand 


Rapids  V.  Grand  Rapids  &  I.  R.  Co.,  $8 
Mich.  648.— Followed  in  Com'rs  of  Parks 
&  Boulevards  v.  Chicago,  D.  &  C.  G.  T.  J. 
R.  Co.,  91  Mich.  291 ;  Com'rs  of  Parks  & 
Boulevards  v.  Detroit,  G.  H.  &  M.  R.  Co., 
93  Mich.  58. 

Whether  the  erection  and  maintenance 
of  gates  or  the  employment  of  flagmen  is 
at  the  time  of  condemnation  necessary  for 
the  proper  protection  of  the  railroad  com- 
pany and  the  public  is  a  question  of  fact 
for  the  jury ;  and  if  such  necessity  is  found 
the  company  is  entitled  to  compensation 
for  the  damage  consequent  upon  such  erec- 
tion and  maintenance  or  employment. 
Coin'rs  of  Parks  &*  Boulevards  v.  Chicago, 
D.  <S-  C.  G.  T.  J.  R.  Co.,  91  Mich.  291,  51 
N.   IV.  Rep.  934. 

82.  ExpciitiCM  of  planking:  roadway. 
— Upon  the  laying  out  of  a  public  highway 
across  the  track  and  right  of  way  of  a  com- 
pany the  latter  is  not  entitled  to  compen- 
sation for  providing  and  maintaining  cattle- 
guards  and  sign-boards  at  nuw  crossings,  but 
is  entitled  to  compensation  for  planking 
the  roadway  where  it  crosses  the  track  and 
for  the  maintenance  of  the  planking.  State 
ex  rel.  v.  District  Court  of  Hennepin  County, 
42  Am.  (S-  Eiig.  R.  Cas.  241, 42  Minn.  247.  7 
L.  R.  A.  121.  44  A^.  IV.  Rep.  7. — Nor  fol- 
lowing Old  Colony  R.  Co.  7'.  Plymouth 
County,  i4Gray  (Mass.)  155;  Massacliiisetts 
C.  R.  Co.  7/.  Boston,  C.  &  F.  R.  Co..  121 
Mass.  124;  Chicago  &  G.  T.  C.  Co.  v. 
Hough,  61  Mich.  507,  28  N.  VV.  Rep.  532, 
State  7/.  Bayonne,  51  N.  J.  L.  428,  17  An. 
Rep.  971. 

8.'i.  Expenses  for  defending  siiits 
for  accidents.— In  estimating  the  dam- 
ages of  a  company  for  land  taken  in  laying 
out  a  way  across  its  track  the  jury  are  not 
to  take  into  account  any  damages  for  ex- 
penses in  defending  itself  ,ngainst  claims  for 
accidents  at  such  a  crossing.  Boston  &-  M, 
R.  Co.  V.  County  Com'rs,  32  Am.  &^  Eng.  R. 
Cas.  271,  79  A/e.  386,  4  A'.  Eitg.  Rep.  657,  10 
Atl.  Rep.  113.— Reviewing  Portland  &  R. 
R.  Co.  V.  Oerring,  78  Me.  61. 

84.  KenefltN  to  company.— In  assess- 
ing damages  to  a  railroad  company  for  laying 
out  a  highway  across  its  track,  benefits  by 
increase  in  its  traffic  or  business  arising 
from  the  increased  facility  for  travel  which 
the  highway  affords  are  not  to  he  taken  into 
account.  State  ex  rel.  v.  Shardloiv,  45 
Am.  &•  Eng.  R.  Cas.  106,  43  Minn.  524,  46 
A^.  IV.  Rep.  74.     Old  Colony  &•  E.  R.  It. 
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Co.   V.   Plymouth  County,   14  Gray  {Mass.) 

"55- 

And  evidence  of  payment  of  nioi.ey  by 
them  for  accidents  at  tlieir  several  cross- 
ings, and  of  the  comparative  profit  of  the 
local  and  other  travel  over  their  railroad,  is 
inadmissible.  Boston  &"  M.  R.  Co.  v.  Mid- 
dlesex County,  I  Allen  {Mass.)  324. 

Although  it  is  error  to  offset  supposed 
benefits  to  the  railway  company  for  the 
opening  of  a  street  across  its  right  of  way, 
yet  where  a  remedy  is  afforded  by  appeal 
for  the  correction  of  erroneous  assessments, 
the  proceedings  are  not  void  for  such  cause. 
St.  Paul,  M.  &•  M.  A'.  Co.  v.  Miitneapo.'is, 
24  //;/;.  &•  Eng.  R.  Cas.  309,  35  Minn.  141,  27 
N.  IV.  Rep.  500. 

85.  Wlieii  no  coiiipeiisatioii  is  re- 
coverable—Where two  highways  meet 
neither  is  entitled  to  destroy  the  other,  but 
each  must  yield  what  is  essential  to  the  ex- 
istence of  the  other.  Lehigh  Valley  R.  Co. 
V.  Orange  Water  Co.,  42  N.  J.  Eg.  205,  7 
Atl.  Rep.  659. 

The  twelfth  section  of  the  charter  of  the 
Morris  canal  company  vests  in  the  company 
the  right  to  cross  public  highways  wherever 
it  is  necessary  that  they  should  do  so,  but 
they  must  exercise  this  right  in  such  a  man- 
ner as  to  cause  the  least  possible  incon- 
venience to  the  public.  Lehigh  Valley  R. 
Co.  V.  Orange  Water  Co.,  42  N.J.  Eg.  205,  7 
Atl.  Rep.  659. 

Under  the  right  to  cross  or  occupy  a 
highway  a  canal  company  does  not  take 
the  fee  of  the  land  covered  by  the  highway 
where  the  canal  crosses,  but  simply  a  right 
of  way,  and  so  long  as  the  free  and  unob- 
structed use  and  enjoyment  of  that  is  not 
interfered  with,  though  the  highway  may 
be  appropriated  to  other  purposes  than 
travel,  there  can  be  no  cause  for  complaint. 
Lehigh  Valley  R.  Co.  v.  Orange  Water  Co., 
42  N.  J.  Eg.  205,  7  Atl.  Rep.  659. 

A  railway  company  canno.  complain  of  a 
canal  company  wliich  crosses  its  right  of 
way  and  appropriates  it  to  purposes  other 
than  those  of  travel,  such  as  for  the  use  of 
water-pipes,  so  long  as  the  railroad  compa- 
ny's use  of  the  highway  is  not  interfered 
with.  Lehigh  Valley  R.  Co.  v.  Orange  Wa- 
ter Co.,  42  ^V.  /.  Eg.  205,  7  Atl.  Rep.  659. 

III.  OBADB  0BO88INQI. 

\.  In  General, 

80.  In  IlHiioiH.  -A  railroad  company 
being  empowered  in  its  charter  to  change 


highways  intersected,  or  to  carry  such 
highway  either  under  or  over  the  track,  as 
might  be  found  expedient — held,  that  the 
option  to  change  highway  crossings  was 
vested  in  the  company,  and  that  the  exer- 
cise of  such  option  could  not  be  controlled 
by  a  court  of  equity  when  there  wiis  no 
pretense  that  the  company  had  failed  to 
exercise  the  proper  care,  skill,  and  precau- 
tion.    Illinois  C.  R.  Co.  v.  Bentley,  64  ///. 

438. 

If  any  obligation  rests  upon  a  city  ex- 
tending d  street  OvCt  a  railroad  right  of 
way  and  tracks,  when  no  compensation  is 
made  to  the  railway  company  to  "  restore 
such  railroad  tr.ick.  right  of  way,  or  land  to 
its  former  state,  or  in  a  sufficient  manner 
not  to  have  impaired  its  usefulness,"  since 
the  passage  of  the  Illinois  act  of  1874,  re- 
quiring such  companies  to  construct  rail- 
road crossings  of  liighways  and  streets,  such 
obligation  will  not  be  violated  because  a 
city  may  choose  to  extend  a  street  at  grade 
rather  than  by  means  of  a  viaduct.  Illinois 
C.  R.  Co.  V.  Chicago,  51  Am.  S^  Eng.  R. 
Cas.  528,  141  ///.  586,  30  A'.  E.  Rep.  1044. 

87.  In  Iowa.— Under  the  laws  of  Iowa 
there  is  nothing  to  prevent  a  railroad  track 
being  laid  on  an  even  level  with  a  highway. 
Morris  v.  Chicago,  M.  &*  St.  P.  R.  Co.,  26 
Fed.  Rep.  22. 

Where  a  track  is  even  with  the  surface  of 
an  ungraded  street,  an  abutting  property 
owner  cannot  require  the  company  to  bring 
its  track  to  the  established  grade  until  the 
city  has  brought  the  street  to  that  grade. 
Given  v.  Des  Moines,  70  Iowa  637,  27  A'.  //'. 
Rep.  803. 

Where  a  company  was  by  ordinance  al- 
lowed to  raise  the  grade  of  a  street  used  for 
its  track  to  a  certain  height — held,  that  it 
could  not  he  allowed  to  so  construct  its 
road  on  the  street  that  its  track  should  be 
above  the  named  grade,  on  the  ground  that 
in  the  construction  of  railroads  the  grade 
line  of  the  road  is  the  surface  of  the  earth 
on  which  the  ties  are  laid.  Given  v.  Ves 
Moines,  70  lo^va  637,  27  A'.   IV.  Rep.  803. 

88.  Ill  Maine.— The  provisions  of  Me. 
Rev.  St.  ch.  18,  §  27,  requiring  that  the  ex- 
pense of  building  and  maintaining  so  much 
of  a  town-way  or  highway  as  is  within  the 
limits  of  the  right  of  way,  where  such  way 
crosses  a  track  at  grade,  shall  be  borne  by 
the  railroad  company,  are  constitutional. 
Those  provisions  are  applicable  to  a  com- 
pany, though  its  charter  provides  that  it  is 
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not  to  be  altered,  amended,  or  repealed ;  and 
•they  do  not  impair  the  obligation  of  any 
contract  with  such  company.  Boston  &*  Af. 
Ji.  Co.  V.  County  Com'rs,  32  Ant.  &•  En^.  li. 
CVn.  27 1 ,  79  iT/f .  386, 4  A^.  ^/{f .  iVr^J.  657 ,  10  ^//. 
Kefi.  113.— Followed  in  Lander  v.  Bath, 
85  Me.  141. 

89.  Ill  Minnesota  —  Nebraska.  — 
Minnesota  Laws  1887,  ch.  15,  relating  to 
highway  crossings  by  railroads,  provides 
how  grade  crossings  shall  be  constructed, 
but  does  not  authorize  all  crossings  to  be  at 
grade.  State  v.  Minneapolis  &*  St.  L.  /i'. 
Co.,  35  Am.  &-  Eng.  R.  Cas.  250,  39  Minn. 
219,  39  A'.  IV.  Rep.  153. 

Where  a  railroad  is  constructed  across  a 
highway  on  a  level  ir.aterially  below  the 
level  of  the  highway,  it  is  the  duty  of  the 
railroad  company,  at  its  own  expense,  to 
adapt  the  level  of  the  highway  to  that  of  the 
railroad  by  proper  gradients.  And  if  the 
making  of  the  necessary  cuts  and  gradients 
on  the  highway  for  such  purpose  is  a  dam- 
age to  adjoining  lands,  the  company  will  be 
liable  therefor.  Sioux  City  <S-  P.  R.  Co.  v. 
Weimer,  20  Am.  (S-  Eng.  R.  Cas.  184,  16 
Neb.  272,  20  A'.  W.  Rep.  349. 

90.  Ill  New  Jersey.— If  a  railway  com- 
pany so  builds  its  road  as  to  cross  a  high- 
way above  its  grade,  it  must  bridge  the  en- 
tire width  of  the  highway.  Raritan  Tp.  v. 
Port  Reading  R.  Co.,  50  Am.  &-  Eng.  R.  Cas. 
169, 49  N.  J.  Eg.  1 1,  23  All.  Rep.  127. 

An  injunction  will  be  granted  at  the  in 
stance  of  a  city  to  prevent  the  use  of  four 
tracks  across  a  street  at  grade  in  addition 
to  five  already  there.  Mayor,  etc.,  of  New- 
ark V.  Dclaxvare,  L.  <S-  VV.  R.  Co.,  42  A'.  /. 
E</.  196, 7  At/.  Rep.  123.— Following  New- 
ark &  N.  Y.  R.  Co.  V.  Newark,  23  N.  J.  Eq. 

S'5- 

The  Morris  canal,  although  declared  to 
be  a  public  highway,  is  not,  within  the 
meaning  of  the  New  Jersey  General  Railroad 
Law,  §  14,  a  street  or  highway  which  must 
be  crossed  by  a  railroad  above  or  below 
grade.  The  streets  and  highways  therein 
mentioned  are  the  public  thoroughfares  in 
cities.  State  {Lehigh  Valley  R.  Co.,  pros.)  \. 
Dover  &>  R.  R.  Co.,  14  Atn.  *•  Eng.  R.  Cas. 
87.43^V./.Z..  528. 

It  is  not  competent  for  a  private  individ- 
ual to  object  to  a  crossing  at  ijrade  on  the 
ground  that  N.  J.  Rev.,  tit.  "  Railroads  and 
Canals,"  {  14,  par.  102,  prevents  railroads 
from  crossing  any  street  or  highway  in  any 
city  except  above  or  below  grade,  especially 


when  he  will  not  be  particularly  injured  by 
a  crossing  at  grade.  Packard  v.  Bergen 
Neck  R.  Co.,  48  N./.  Eq.  281,  22  At  I.  Rep. 
227. 

91.  Ill  New  York.— (I)  Generally.— 
The  crossing  of  highways  at  grade  by  a 
railway  is  not  unlawful.  It  is  therefore 
neither  a  nuisance  nor  a  trespass  at  law ; 
nor  does  such  crossing  require  the  com- 
missioners' consent  thereto.  Baxter  v. 
Spuytcn  Duyvil  Sf  P.  M.  R.  Co.,  61  Barb. 
(iV.  F.)  428. 

(2)  Option  to  carry  over  or  under  track. — 
Under  the  provisions  of  N.  Y.  Laws  of  1850, 
ch.  140,  §  24,  authorizing  companies  to 
carry  highways  crossing  their  track  over  it 
or  under  it  as  maybe  found  most  expedient, 
the  election  as  to  the  mode  of  crossing, 
when  exercised  on  the  part  of  the  company 
in  good  faith,  is  not  reviewable.  People  v. 
Neiv  York  C.  &*  H.  R.  R.  Co.,  74  N.  K. 
302;  modifying  12  Hun  195.— FOLLOWED 
IN  Gale  V.  New  York  C.  &  H.  R.  R.  Co.,  76 
N.  Y.  594,  13  Hun  I  ;  Hatch  v.  Syracuse,  B. 
&  N.  Y.  R.  Co..  50  Hun  64,  24  N.  Y.  S.  R. 
36,  4  N.  Y.  Supp.  509. 

Where  a  company  carries  a  highway  over 
its  track  by  a  bridge,  it  is  bound  to  keep  an 
approach  to  the  bridge  in  suitable  repair, 
and  failing  to  do  so  it  is  subject  to  indict- 
ment. The  remedy  by  mandamus  is  not 
inconsistent  with  the  criminal  indictment. 
People  v.  Ne^v  York  C.  <S-  H.  R.  R.  Co.,  74 
A^.  Y.  302;  modifying  12  Hun  195. 

92.  In  Pennsjivnnia.— (i)  Generally. 
— The  fact  that  the  capital  of  a  railroad  is 
limited  is  not  sufficient  reason  to  justify  a 
grade  crossing  ;  nor  that  the  road  is  a  local 
road  through  a  sparsely  settled  country, 
with  a  limited  amount  of  business  and  but 
few  trains.  Perry  County  R.  Extension  Co. 
V.  Newport  <S-  S.  V.  R.  Co.,  150  Pa.  St.  193, 
24  Atl.  Rep.  709. 

(2)  Interpretation  of  statute. — The  mani- 
fest purpose  of  the  Pennsylvania  act  of  1871 
was  not  merely  to  discourage  grade  cross- 
ings, because  of  their  danger  to  the  public 
as  well  as  injury  to  the  company  whose  road 
is  crossed,  but  also  to  prevent  them,  when- 
ever in  the  judgment  of  the  court  it  is  rea- 
sonably practicable  to  avoid  such  dangerous 
crossings.  Pennsylvania  R.  Co.  v.  Braddock 
Elec.  R.  Co.,  1 52  Pa.  St.  1 16,  25  Atl. Rep.  780; 
reversim;  i  Pa.  /)ist.  626.— QviYVltir,  Perry 
County  R.  Extension  Co.  7>,  Newport  &  S. 
V.  R.  Co.,  150  Pa.  St.  193. 

Being  an  exercise  of  the  police  power  of 
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the  state,  grants  of  franchises  are  made  and 
accepted  in  subordination  to  such  statute. 
Nor  is  there  anything  in  the  title  to  the  Pa. 
act  of  1889  which  conveys  the  slightest  in- 
timation of  any  intention  to  interfere  with 
the  jurisdiction  theretofore  conferred  on 
courts  of  equity  relating  to  railroad  cross- 
ings at  grade.  Pennsylvania  R.  Co.  v.  Brad- 
dock  Elic.  R.  Co.,  1 52  Pa.  St.  1 16,  25  Ail.  Rep. 
780;  reversing  i  Pa.  Dist.  626.— QUOTING 
Thorpe  v.  Rutland  &  B.  R.  Co.,  27  Vt.  149; 
Commonwealth  z/.  Alger,  7  Cush.  (Mass.)  53. 

(3)  Changing  site  of  highway,— "YXxz  mere 
crossing  of  a  public  road  by  a  railroad  com- 
pany may  create  a  necessity  for  a  change, 
under  section  13  of  the  Pa.  act  of  February  19, 
1849,  of  the  site  of  said  road  to  avoid  a 
grade  crossing.  There  is  nothing  in  the 
act  to  confine  the  question  of  necessity  to 
original  constructions  or  straighten ings  or 
widenings  of  the  roadbed  of  the  railroad 
company.  Abington  Tp.  v.  North  Pa.  R. 
Co.,  2  Pa.  Dist.  68. 

(4)  Proceedings  of  viewers — Costs. — Where 
on  the  final  hearing  of  a  suit  by  a  township 
to  compel  a  railroad  company,  which  was 
about  to  cross  a  turnpike  at  grade,  to  make 
the  crossing  above  grade,  it  appeared  that 
the  grade  crossing  was  properly  and  safely 
constructed,  but  it  was  shown  that  a  new 
road  constructed  by  the  compimy,  at  its  own 
expense,  to  connect  with  a  highway  inter- 
secting the  turnpike  farther  on  was  some 
three  feet  above  the  level  of  the  adjoining 
country,  and  that  a  creek  flowed  along  it  for 
some  distance,  and  that  between  the  hearing 
before  the  master  and  the  final  hearing  the 
company  had  begun  to  operate  its  line,  but 
the  road  had  not  been  fenced,  although  a 
year  had  elapsed  since  the  building  of  the 
connecting  road  had  been  comnienced — the 
company  will  be  required  to  pay  costs  upon 
the  bill  being  dismissed,  the  fencing  being 
necessary  under  the  Pa.  Act  of  February  19, 
1S48,  section  13  (P.  L.  p.  49),  requiring  the 
new  road  to  be  "forthwith  constructed  in 
as  perfect  a  manner  as  the  original  road." 
Appeal  of  North  Manheim  Tp.,  (Pa.)  36 
Am.  iS-  £^»g-  -A'.  Cas.  194,  14  Atl,  Rip.  137. 

(5)  Review  of  proceedings — Certiorari. — 
In  the  laying  out  of  a  public  road,  viewers 
should  avoid  a  location  crossing  a  railroad 
track  at  grade,  if  it  can  reasonably  be 
avoided.  If  they  adopt  such  a  crossing  at 
grade,  and  the  court  of  quarter  sessions,  on 
exceptions  to  the  report,  finds  that  the  grade 
crossing  could  not  be  reasonably  avoided, 


and  confirms  the  viewers'  report,  the  su- 
preme court  cannot,  on  certiorari,  ^o  into, 
the  merits  of  the  case,  and  where  the  record 
shows  no  error  or  abuse  of  discretion,  the 
order  will  be  affirmed.  In  re  Palmer  Tp., 
109  Pa.  St.  274. 

03.  lu  Rhode  Island.  —  A  railway 
crossing  a  highway  on  the  same  level  is  not 
prima  facie  a  nuisance,  even  where  the 
charter  of  the  railroad  gives  the  power  to 
raise  or  depress  the  highway,  or  to  so  con- 
struct their  roadway  that  it  shall  not  im- 
pede or  obstruct  the  safe  and  convenient 
use  of  said  highway ;  and  unless  it  shall  be 
shown  that  such  railway  did  unreasonably 
impede  or  obstruct  the  safe  and  convenient 
use  of  the  highway,  no  injunction  will  be 
granted  to  restrain  it  from  maintaining 
such  crossing.  Johnston  v.  Providence  &» 
S.  R.  Co.,  10  R.  I.  365.  6  Am.  Ry.  Rep.   139. 

94.  lu  Yernioiit. — Prior  to  the  Ver- 
mont act  of  1886,  No.  20,  the  selectmen  or 
the  county  court  had  no  authority  to  estab- 
lish a  highway  at  grade  across  a  railroad 
track  ;  but  while  a  case  was  pending  on  ap- 
peal in  the  county  court,  having  been  re- 
manded from  the  supreme  court,  said  act 
was  passed,  which  authorized  the  laying  of 
a  highway  at  grade.  Held,  as  the  act  gave 
no  original  jurisdiction,  and  as  the  jurisdic- 
tion of  the  county  court  was  merely  appel- 
late, that  it  had  in  such  Ciise  no  power  to 
establish  such  highway,  and  that  proceed- 
ings must  be  commenced  de  novo.  Connect- 
icut &^  P.  R.  R.  Co.  V.  St.Johnsbtiry,  59  Vt. 
320,  4  N.  Eng.  Rep.  897,  10  Atl.  Rep.  573. 

A  railroad  company  cannot  resort  to  a 
court  of  cliancery  to  restrain  a  town  from 
building  a  highway  across  its  track  at  level 
with  it,  unless  it  was  informed  and  had  rea- 
son to  believe,  and  did  believe,  that  the 
selectmen  when  they  laid  the  highway  in- 
tended to  build  the  same  above  or  below 
the  track,  and  for  that  reason  neglected 
seasonably  to  appeal,  and  thereby  lost  its 
opportunity  to  test  the  right  to  a  grade 
crossing.  There  should  be  an  allegation  of 
irreparable  fnjury  in  the  bill.  Central  Vt. 
R.  Co.  v.  Royalton,  58  Vt.  234, 4  Atl.  Ref>.  868. 

95.  Ill  Canada  —  Ontario.  —  There 
was  nothing  in  the  resolution  passed  by  the 
city  of  Ottawa  March  15,  1882,  purporting 
to  grant  to  the  Canada  A.  R.  Co.  certain 
lands,  etc.,  which  authorized  the  company 
to  cross  streets  at  a  grade  different  from 
that  prescribed  by  the  Railway  Act  of  1879. 
In  re  Branson,  1  Onl.  415. 
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OG.  Ill  England.  —  (i)  Generally.— 
\."lieie  a  higlnvay  is  crossed  by  a  railwaj' 
without  diverting  the  road,  a  bridge  must 
be  made  to  carry  the  highway  over  or  under 
ilie  railway,  but  the  highway  may  be 
diverted  to  a  place  where  there  is  a  level 
crossing,  if  such  diversion  will  be  more  con- 
venient than  a  bridge.  Attorney-General  v. 
Elv.  H.  &'  S.  /?.  Co.,  L.  R.  4  Ch.  194.  38  L. 
J.  L/t.  258,  20  L.  T.  I.  17  W.  A'.  356.  13  Sol. 
/.  651.  — Distinguished  in  Pughf.  Golden 
Vallev  R.  Co.,  L.  R.  12  Ch.  D.  274,  48  L.  J. 
Ch.  666,  41  L.  T.  30,  28  VV.  R.  44. 

( 2 )  Mandamus  to  compel  erection  of  bridge. 
— Where  a  railway  company  is  wholly  with- 
out funds,  and  has  not  the  means  to  raise 
the  necessary  money,  it  will  not  be  compelled 
by  mandamus  to  construct  a  bridge  in  lieu 
of  a  level  crossing,  pursuant  to  an  order  of 
the  board  of  trade.  In  re  British  &*  N.  S. 
R.  Co..  L.  R.  3  Q.  B.  D.  10,  47  L.  J.  Q.  B. 
D.  48,  26  W.  R.  236,  3  Ry.  <S-  C.  T.  Cas. 
xviii. 

(3)  Option  to  bridge  or  make  Ict'cl cross- 
ing.—^  railwaj-  company  authorized  to 
divert  a  road  crossing  its  line  on  a  level 
and  to  carry  it  under  tne  line  by  a  bridge 
inay  be  enjoined  at  the  suit  of  the  attorney- 
general  from  making  or  maintaining  a 
bridge  which  by  reason  of  the  road  there- 
under being  too  low  might  cause  such  road 
to  be  flooded.  Attorney  -  General  v.  Fur- 
ness  R.  Co.,  47  L.  J.  Ch.  D.  776,  38  L.  T. 
555,  2J  W.  R.  650. 

2.    I  itder    Connecticut   and   Massachusetts 
Statutes. 

97.  Generally. — It  is  the  settled  policy 
of  the  state  of  Connecticut  to  abolish 
grade  crossings  as  rapidly  as  can  reasonably 
he  done.  A'etu  York  <S-  A'.  E.  R.  Co.'s  Ap- 
peal, 62  Conn.  527,  26  ^Itl.  Rep.  122.— Quot- 
ing New  York  &  N.  E.  R.  Co.'s  Appeal,  58 
Conn.  532. 

08.  CoiiHtltiitiunnlity  of  HtntuteH. 
— (i)  Connecticut. — The  Conn,  act.  Gen.  St. 
§  3489,  to  regulate  crossings  at  grade  at 
the  intersection  of  highways  and  railroads, 
is  a  legitimate  exercise  of  the  police  power 
of  the  state,  and  as  such  is  constitutional. 
IVestbrook's  Appeal,  n  Am.  &^  Eng.  R.  Cas. 
446,  57  Conn.  95.  16  All.  Rep.  724.  17  ^ttl. 
Rep.  368. 

The  Connecticut  statute  of  June  19,  1889, 
authorizing  the  railroad  commissioners  to  re- 
quire the  removal  of  dangerous  grade  cross- 
ings, is  within  the  police  power  of  the  slate, 
3  D.  R,  D.— 89. 


and  is  therefore  valid.  AVre  VorJt&*  A'.  F. 
R.  Co.  V.  Bristol,  i$i  C/.  S.  556,  14  Sup.  Ct. 
/^'P-  437  ;  affirming  55  Am.  iS«»  Eng.  R.  Cas. 
38,  62  Conn.  527,  26  Atl.  Rep.  122. 

The  Connecticut  statute  providing  for 
the  abolition  of  grade  crossings  is  constitu- 
tional, notwitiistanding  there  is  no  present 
duty  of  common  law  or  statute  law  which  it 
is  designed  to  enforce,  since  that  statute 
makes  it  the  duty  of  a  town  to  unite  with 
the  lailroad  company  in  removing  a  dan- 
gerous nuisance.  IVestbrook's  Appeal,  37 
Am.  &*  Eng.  R.  Cas.  446,  57  Conn.  95.  16 
Atl.  Rep.  724,  17  Atl.  Rep.  368. 

The  object  of  such  statute  is  to  remove 
certain  conditions,  lawful  in  themselves,  but 
which  have  become  a  source  of  danger  to 
life  and  property,  and  as  such  the  act  is  the 
valid  exercise  of  the  police  power  of  the 
state.  IVestbrook's  Appeal,  37  Am.  &»  Eng. 
R.  Cas.  446,  57  Conn.  95,  16  Atl.  Rep.  724, 17 
Atl.  Rep.  368. 

The  Connecticut  act  of  1889  (Session 
Laws,  ch.  220),  which  provides  for  an  order 
by  the  railroad  commissioners  for  the 
change  of  a  highway  where  crossed  at  grade 
by  a  railroad  laid  out  since  the  highway 
was  made,  and  authorizes  the  commis- 
sioners to  apportion  the  expense  of  the 
alteration  between  the  town  and  the  railroad 
company,  but  limits  the  amount  to  be  set 
to  the  town  to  one  quarter  of  the  expense, 
and  requires  that  the  rest  be  paid  by  the 
railroad  company,  is  not  unconstitutional  as 
conflicting  with  the  provisions  for  "due 
course  of  law  "  in  taking  property,  in  the 
14th  amendment  of  the  constitution  of  the 
United  States,  and  in  art.  i,  §}l  9  and  12  of 
the  constitution  of  this  state.  A'etv  York 
<S-  N.  F.  R.  Co.  's  Appeal,  45  Am.  &^  Eng.  R. 
Cas.  109,  58  Conn.  532,  20  Atl.  Rep.  670. — 
Quoting  Woodruff  v.  Catlin,  54  Conn.  295. 
—Quoted  in  New  York  &  N.  E.  R.  Co.'s 
Appeal,  62  Conn.  527. 

The  Connecticut  act  of  1889,  relating  to 
grade  crossings  (Session  Laws  of  1889,  ch. 
220),  provides  in  effect  that  the  directors  of 
every  company  which  operates  a  railroad  in 
this  state  shall  apply  for  the  removal  of  at 
least  one  grade  crossing  each  year  for  every 
sixty  miles  of  road  ;  *  ♦  ♦  and  if  the  direct- 
ors of  any  company  shall  fail  so  to  do,  the 
commissioners  shall  order  such  crossing  or 
crossings  removed,  etc.  Held,  thsit  as 
grade  crossings  are  in  the  nature  of  nui- 
sauces,  the  legislature  hi'.s  a  right  to  cau.se 
them  to  be  abated,  and  e^   requite  either 
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party  to  pay  the  whole  or  any  portion  of 
the  expense.  New  York  6-»  N.  E.  R.  Co.'s 
Appeal,  55  Am.  «S-  Eng.  R.  Cits.  38,  62  Conn. 
527,  26  A//.  Rep.  122;  affirmed  in  151  U.  S. 
556. 

And  this  is  true,  although  the  legislative 
act  may  impose  an  obligation  which,  pre- 
vious to  its  passage,  the  charter  of  the  cor- 
poration did  not  impose  ;  and  the  statute  in 
question  is  not  unconstitutional  because  it 
authorizes  the  railroad  commissioners  to  fix 
their  own  jiirisfiiction.  Nexu  Vork^^  N.E. 
R.  Cos  Appeal,  55  Am.  (S-  Etig.  R.  Cas.  38, 
62  Conn.  527,  26  All.  Rep.  122;  affirmed  in 
151  U.  S.  556. 

A  state  statute,  such  as  the  Connecticut 
statute  of  June  19,  1889,  authorizing  rail- 
road commissioners  to  require  the  removal 
of  dangerous  grade  crossings,  does  not  de- 
prive a  company  of  the  equal  protection  of 
the  law  by  imposing  the  entire  expense  of 
the  change  upon  the  company,  as  the 
statute  applies  10  all  railroad  corporations  ; 
neither  does  it  amount  to  a  taking  of  prop- 
erty without  due  process  of  law ;  nor  does 
it  impair  the  obligation  of  the  company's 
charter  contract  where  it  is  held  subject  to 
.imendment.  New  }'ori-&'  N.  E.  R.  Co.  v. 
Bristol,  151  U.  S.  556,  14  Slip.  Ct.  Rep.  437  ; 
affirming  55  Am.  &•  Eng.  R.  Cas.  38,  62 
Conn.  527,  26  Ail.  Rep.  122. 

(2)  Massachusetts. — Since  the  whole  sub- 
ject of  the  crossing  of  highways  by  railroads 
can  be  regulated  by  ihe  legislature,  the  leg- 
islature may,  at  any  time  before  a  final  de- 
cree has  been  rendered,  amend  the  statutes 
under  which  a  proceeding  has  been  com- 
menced ;  and  if  the  amended  act  is  made 
applicable  to  the  pending  proceeding  and  is 
valid,  the  court,  in  rendering  a  final  de- 
cree, must  proceed  in  accordance  with  the 
statutes  as  amended ;  and  in  accordance 
with  this  view  of  the  law,  the  Massachusetts 
statute  of  1892,  which  provides  that  "in 
the  proceedings  now  pending  in  the  su- 
perior court  for  the  abolition  of  certain 
grade  crossings  in  the  city  of  Northampton, 
no  change  shall  he  made  in  he  grade  of  the 
public  ways  in  the  said  city  where  the  same 
are  now  crossed  by  one  or  more  railroads 
at  grade,  without  the  consent  of  the  city 
council,"  Is  constitutional.  /;/  re  Mayor, 
etc,  of  Northampton,  55  Am.  6>*  Eng.  R. 
Cas.  31,  158  Mass.  299,  33  A^.  E.  Rep.  568. 

00.  liitcrprctutioii  of  sttitiitcs.— 
(i)  Connecticut.  —  The  Conn,  act  of  1883 
(Session  Laws  of   1883,  ch.  107,  §  2)  pro- 


vides that  "  no  new  highway  or  portion  of  a 
highway  shall  be  constructed  across  a  rail- 
road at  grade."  Held,  that  when  a  street 
had  been  laid  out  across  a  railroad  at  grade 
before  the  passage  of  the  act  and  partially 
constructed,  but  had  not  been  actually 
completed  for  public  use  at  the  time  the 
act  took  effect,  such  crossing  could  not 
thereafter  be  made.  And  held,  to  be  of  no 
moment  that  the  company  had  given  per- 
mission to  construct  the  crossing  at  grade. 
Private  contracts  cannot  put  limitations 
upon  legislative  power  to  protect  life.  New 
York  «&*  A".  E.  R.  Co.  v.  Water  bury,  55 
Conn,  19,  10  Atl.  Rep.  162. — FOM.OWKD  IN 
Smith  V.  New  Haven,  59  Conn.  203. 

Conn.  Gen.  St.  §  3489  provides  that  the 
selectmen  of  any  town,  the  mayor  and  com- 
mon council  of  any  city,  the  warden  and 
burgesses  of  any  borough,  and  the  directors 
of  any  railroad  company,  may  bring  their 
written  petition  to  the  railroad  commission- 
ers alleging  that  public  safety  requires  an 
alteration  in  any  crossing  of  a  railroad  and 
highway,  and  that  the  commissioners,  after 
notice  and  a  hearing,  may  determine  what 
alterations  shall  be  made,  by  whom,  and  at 
whose  expense.  A  later  section  allows  an 
appeal  from  any  order  of  the  commissioners. 
Held,  that  the  officials  named,  in  bringing  a 
petition  under  this  statute,  act  only  as 
agents  of  the  corporation  wiiich  they  repre- 
sent, and  not  as  agents  of  the  state  or  of 
the  law.  The  corporations  and  not  the  of- 
ficials are  the  real  party.  Weslbrook's  Ap- 
peal, 37  Am.  «S-  Eng.  R.  Cas.  446,  57  Conn. 
95,  16  ////.  Rep.  724.  17  Atl.  Rep.  368. 

When  a  railroad  is  operated  by  a  com- 
pany under  a  perpetual  lease,  it  is  the  road 
of  the  lessee,  within  the  meaning  of  the 
Connecticut  statute  for  the  alteration  of 
grade  crossings.  Westbrook's  Appeal,  37 
Atn.  &•  Eng.  R.  Cas.  446,  57  Conn.  95,  16 
Atl.  Rep.  724,  17  Atl.  Rep.  368. 

The  object  of  such  statute  is  to  remove 
certain  conditions  lawful  in  themselves, 
which  are  a  source  of  danger,  and  the  act  is 
a  valid  exercise  of  the  police  power  of  the 
state.  Westbrook's  Appeal,  37  Am.  &•  Eng. 
R.  Cas.  446,  57  Conn.  95,  16  Atl.  Rep.  724, 
17  Atl.  Rep.  368. 

The  New  York  &  N.  E.  R.  Co.  was  incor- 
porated under  a  charter  which  did  not  im- 
pose upon  it  the  burden  of  making  cross- 
ings for  new  highways  laid  out  thereafter, 
either  under  or  over  its  track,  but  this 
charter  was  subject  to  amendment.    Held, 
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that  §  3481  of  the  Conn.  Gen.  St.  consti- 
tuted an  amendment  of  sucli  charter.  New 
York  &*  N.  E.  R,  Co.  v.  VVaterbury,  49 
Am.  &*  Eng.  K.  Cas.  307,  60  Conn,  i,  22  Atl. 
Hep.  439. 

(2)  Massachusetts.— 1\\t  provision  of  the 
Muss.  St.  of  1848,  providing  that  a  certain 
railroad  should  not  pass  at  grade  any  high- 
way or  avenue  leading  to  Bjston,  was 
rescinded  by  the  statute  of  1853,  which  pro- 
vided that  the  city  council  of  Cambridge 
should  have  full  power  to  determine  in 
what  manner  that  railroad  should  be  con- 
structed across  the  streets  within  the  city, 
whether  at  grade  or  otherwise,  and  what 
security  should  be  provided  by  the  railroad 
company  at  such  crossings;  and  it  was  not 
intended  by  the  last-named  statute  that  the 
damages  to  be  awarded  to  the  railroad 
company  should  be  assessed  otherwise  than 
by  the  settled  rule,  or  to  abrogate  the  gen- 
eral statute  requiring  expenses  incident  to 
constructing  and  maintaining  the  way  at 
sucii  crossings  to  be  borne  by  the  city,  not- 
withstanding the  city  council  of  Cam 
bridge  permitted  the  railroad  to  cross  its 
streets  and  avenues,  upon  the  condition 
that  the  company  should  provide  and  main- 
tain at  its  own  expense  certain  gates.  Boston 
&*A.  A*.  Co.  V.  Cambridge,  55  Am.  «S-  Eng.  R. 
Cas.  23,  159  Mass.  283,  34  N.E.Rep.  382, 

The  power  conferred  by  Mass.  St.  1872, 
in  relation  to  the  alteration  of  railroad 
crossings,  is  confined  to  alterations  in  the 
approaches  to  or  in  the  "  method  of "  a 
crossing  within  tiie  limits  of  the  existing 
highway.  iMUcaster  v.  Worcester  County 
Com'rs,  113  Mass.  100. 

A  statute  whicli  simply  authorizes  a  rail- 
road corporation  to  cross  a  street  at  grade, 
abridges,  but  does  not  take  away,  the  power 
of  the  county  commissioners  to  prescribe 
what  alterations  may  be  made  in  the  way, 
the  time  and  manner  of  making  them,  etc. 
Jirauer  v.  Boston,  C.  &*  F.  R.  Co.,  1 13  Mass. 

52. 

Under  Mass.  Rev.  St.,  ch.  39,  §  67,  provid- 
ing that  every  railroad  corporation  "  may 
raise  or  lower  any  turnpike  or  way,  for  the 
purpose  of  having  their  railroad  pass  over 
or  under  the  same,"  a  railroad  corporation 
may  raise  a  turnpike  road  for  the  purpose 
of  constructing  the  railroad  across  it  upon 
the  same  level.  Newburyport  Turnpike 
Corp.  v.  Eastern  R.  Co.,  23  Pick.  (Mass.) 
326.— Quoted  in  Illinois  C.  R.  Co.  v. 
Chicago,  141  111.  586. 


100.  Bigrht  to  dciiiniul  alteration 
of  g:ru<le  cros8iiit;. —  Under  the  provi- 
sions of  section  1 1  of  the  charter  of  the 
Boston  &  Lowell  R.  Co.,  giving  to  said 
corporation  the  right  to  construct  its  road 
across  iiighways,  the  selectmen  of  the  town 
in  whicl)  such  crossing  takes  place  have  no 
power  to  interfere  unless  the  corporation 
has  raised  or  lowered  the  highway.  Such 
selectmen  have  in  such  case  no  right  to  rie- 
mand  an  alteration  of  the  crossing,  unless 
said  alteration  be  reasonable  and  proper. 
Said  corporation  under  said  section  of  its 
charter  does  not  discharge  its  duty  by  mak- 
ing such  a  crossing  as  to  provide  for  the 
wants  of  travelers  at  the  time  of  the  con- 
struction of  the  road.  If  by  the  increase  of 
population  in  the  neighborhood,  or  by 
reason  of  the  increasing  use  of  the  highway, 
the  crossing,  which  was  at  the  outset  ade- 
quate, becomes  inadequate,  it  is  the  duty  of 
the  railroad  corporation  to  make  such  al- 
teration as  will  meet  the  present  needs  of 
the  public  who  have  occasion  to  use  the 
highway.  Cooke  v.  Boston  «&-  L.  R,  Corp.,  10 
Am.  &•  Eng.  R.  Cas.  328,  133  Mass.  185. 

101.  Apportioiinieiit  of  expenses. 
— (I)  Connecticut. — It  is  provided  by  Conn. 
Gen.  St.  §  3481,  that  whenever  a  new  high- 
way is  laid  out  across  a  railroad  it  shall  pass 
over  or  under  the  railroad  track,  as  tiie 
railroad  commissioners  shall  direct;  and 
tiiat  the  railroad  company  shall  construct 
the  crossing,  bearing  half  the  expense  of  it, 
and  being  reimbursed  for  the  other  half  by 
the  town,  city,  or  borouf-h.  A  new  street 
was  laid  out  in  a  city  across  a  railroad,  the 
land  occupied  by  which  was  owned  in  fee 
by  the  railroad  company,  and  the  crossing 
was  constructed  by  the  company.  //<■/(/,  that 
the  company  was  not  entitled,  in  addition  to 
reimbursement  for  half  the  cost  of  the 
crossing,  to  payment  by  the  city  of  the 
remaining  half  of  the  cost  as  damage  to 
which  it  had  been  subjected  by  the  taking 
of  its  land  for  the  highway.  New  York  &* 
N.  E.  R.  Co.  V.  IVaterbury,  49  Am.  &•  Eng. 
R.  Cas.  307,  60  Conn,  i,  22  Atl.  Rep.  439. 

The  commissioners  or  the  superior  court, 
when  an  appeal  is  taken  to  it,  may,  in  their 
discretion,  either  apportion  the  expense  or 
impose  the  whole  burden  upon  the  railroad 
company.  Fairfield's  Appeal,  yq  Am.  i5>» 
Eng.  R.  Cas.  689,  57  Conn.  167,  17  ////.  Rep. 
764. 

The  discretion  allowed  in  apportioning 
the  expenses  of  altering  the  crossings  is  ex- 
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hausted  when  exercised  by  the  superior 
court  on  appeal.  Fairfield's  Appeai,  39  Am. 
ij^  Eng.  K.  Cas.  689,  57  Conn.  167,  17  All. 
Kcp.  764. 

(2)  Massachusetts. — Under  the  provisions 
r/f  Mass.  Pub.  St.  ch.  112,  §  133,  providing 
tliiit  a  party  aggrieved  by  an  award  made 
by  a  special  commission  as  to  the  expenses 
of  making  an  alteration  in  a  railroad  cross- 
ing may  "  apply  to  the  court  for  a  jury  to 
revise  and  determine  any  matter  of  fact 
found  therein,"  such  party  has  the  right  to 
have  the  apportionment  of  the  cost  of  mak- 
ing the  alteration  between  the  county,  the 
company,  and  the  city  revised  and  deter- 
mined. Boston  (3-  A.  R.  Co.  v.  Newton,  148 
Mass.  474,  20  N.  E.  Rep.  106. 

Where  a  statute  provided  that  a  railroad 
corporation  should  have  the  same  right  as 
the  municipal  authorities  to  apply  directly 
to  the  county  commissioners  for  a  remedy 
in  case  of  an  inconvenient  crossing,  but  the 
question  of  the  necessity  of  the  alterations 
and  of  the  manner  in  which  they  should  be 
made  had  been  already  settled  and  the 
work  completed,  the  sole  province  of  the 
jury  being,  therefore,  to  apportion  the  costs 
of  the  alteration,  it  was  immaterial  upon 
whose  petition  the  changes  were  ordered, 
and  whether  the  results  sought  could  have 
been  obtained  without  altering  the  crossing, 
and  evidence  upon  these  points  should  be 
excluded.  Boston  <S>»  L.  R.  Corp.  v.  Win- 
ch ester,  55  Am.  &•  Eng.  R.  Cas.  49,  156 
A/ass.  217,  30  N.  E.  Rep.  1139. — QUOTING 
Boston  &  A.  R.  Co.  v.  Hampden  County 
Com'rs,  116  Mass.  73. 

Where  the  general  rule  in  the  state  is 
that  the  costs  of  altering  crossings  should 
be  apportioned  to  the  parties  as  justice 
might  require,  according  to  benefits  re- 
ceived, it  was  proper  to  instruct  the  jury 
that  they  should  not  consider  the  question 
of  wiiat  the  alteration  ought  to  have  cost, 
or  what  such  a  benefit  was  worth  to  the 
town.  Boston  Sf  L.R.  Corp.  V.  Winchester, 
55  Am.  (S^  Eng.  R.  Cas.  49.  156  Mass.  217,  30 
N.  E.  Rip.  1 1 39. 

102.  Proceeding  to  restrain  city 
from  payinffpartof  expenses.— A  city 
will  not  be  enjoined  upon  the  petition  of 
ten  taxpayers,  under  Mass.  Pub.  St.  ch.  27, 
§  129,  from  paying  its  share  of  the  expense 
of  abolishing  a  level  crossing  therein  of  a 
street  and  railroad  upon  due  proceedings 
had  under  the  operation  of  which  important 
rights  have  accrued,  because  the  opinion  of 


the  mayor  and  aldermen  as  to  the  necessity 
thereof,  transmitted  to  the  county  com- 
missioners as  required  by  Pub.  St.  ch.  112, 
§  1 29,  was  not  expressed  by  formal  vote  or 
evidenced  by  record ;  such  an  objection,  if 
sound,  should  be  taken  before  the  county 
commissioners  at  the  beginning  of  the  pro- 
ceedings, and  if  taken  for  the  first  time 
upon  such  a  petition  comes  too  late.  Par- 
sons V.  Northampton,  154  Mass.  410,  28  A', 
E.  Rep.  350. 

Taxpayers  in  a  city  who  have  no  particu- 
lar interest  in  a  school-house  lot  therein 
taken  in  separating  the  grade  at  a  crossing 
of  a  street  and  a  railroad,  cannot  maintain 
a  petition  under  Pub.  St.  ch.  27,  g  129,  to 
prevent  the  payment  by  the  city  of  its  share 
of  the  expense  of  such  separation  upon  the 
ground  of  a  want  of  authority  in  the  county 
commissioners,  even  if  the  commissioners 
could  not  lawfully  take  any  part  of  the  lot 
for  the  purpose  of  abolishing  the  crossing. 
Parsons  v.  Northampton,  154  Mass.  410,  28 
A'.  E.  Rep.  350. 

A  petition  by  ten  taxpayers,  under  Pub. 
St.  ch.  27,  §  129,  to  prevent  a  city  from 
paying  its  share  of  the  expense  of  separat- 
ing the  grades  of  a  railroad  and  a  street  at 
a  crossing,  which  is  filed  immediately  after 
a  vote  by  the  city  council  to  raise  the 
money,  but  mu:e  than  a  year  after  the  order 
of  county  commissioners  prescribing  the 
work  and  an  award  fixing  the  city's  share 
of  the  expense  were  made,  cannot  be  main- 
tained where  the  crossing  is  located  near 
the  centre  of  the  city  and  the  railroad  com- 
pany has  already  incurred  large  expense  in 
prosecuting  the  work.  Parsons  v.  North- 
ampton, 154  Mass.  410,  28  A'.  E.  Rip.  350. 

lO.'j.  Powers  of  coniniissioners.*— 
(i)  Connecticut. — Section  3489  of  the  Con- 
necticut Gen.  St.  provides  that  upon  the  pe- 
tition of  any  town,  city,  or  borough,  or  rail- 
road company,  the  railroad  commissioners 
may  discontinue  any  grade  crossing  of  a 
highway  by  a  railroad  and  determine  at 
whose  expense  the  change  shall  be  made. 
Section  3491  allows  an  .-ippeal  to  the  supe- 
rior court.  The  N.  Y..  N.  H.  &  H.  R.  Co. 
petitions  for  ♦.he  abolition  of  all  grade 
crossings  on  its  line  in  the  town  of  Fair- 
field. One  of  these  crossings  is  one  fourth 
of  a  mile  from  a  station  where  the  public 
crossed  at  their  pleasure  as  a  public  way. 

*  l-'ower  of  commissioners  appointed  to  carrj' 
tracks  over  streets  under  Connecticut  statute, 
see  45  Am.  &  Eng.  R.  Cas.  ii3,  abstr. 
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The  commissioners  ordered  the  abolition  of 
both  these  crossings,  treating  them  as  if 
tliey  were  both  liighway  crossings,  and  or- 
dered the  substitution  of  a  new  one  between 
the  two  points.  Held,  that  the  commis- 
sioners had  exceeded  their  power  in  assum- 
ing that  there  was  a  crossing  in  existence  at 
tiie  station  for  the  purpose  of  determnimg 
what  sliouid  be  done  in  reference  to  the 
res,'ular  hiKhway  crossing.  Fairfield's  Ap- 
peal,  39  Am.  &*  En^.  R.  Cas.  689,  57  Conn. 
167.  17  .;//.  Kep.  764. 

While  the  lailroad  commissioners  cannot 
interfere  with  the  general  power  of  towns 
and  selectmen  to  lay  out  new  highways,  yet 
they  have,  under  the  statute,  power  to  deal 
with  existing  highways  wliere  a  change  be- 
comes necessary  to  the  removal  of  a  grade 
crossing,  and  where  the  construction  of 
short  portions  of  new  highway  becomes 
necessary  they  may  order  such  new  high- 
way made.  Doolittle  v.  Selectmen  of  Bran- 
ford,  49  Am.  &*  Ent^.  R.  Cas.  279,  59  Conn. 
402,  22  ^lil.  Kep.  336. 

(2)  A/assae/iuse/ls. — Under  the  statutes 
of  Massachusetts  the  county  commissioners 
liave  the  power,  in  order  to  do  away  with 
grade  crossings,  to  cause  any  deviation  to 
he  made  from  the  existing  highway  which 
is  reasonably  necessary  for  a  safe  and  con- 
venient crossing  over  or  under  a  railroad. 
Davis  V.  Hampshire  County  Com'rs,  55  Am. 
&*  Eng.  R.  Cas.  52,  153  Mass.  218,  26  A'.  E. 
Rep.  848. 

County  commissioners  have  no  power, 
under  the  Mass.  St.  of  1872,  to  ciiange  the 
grade  of  a  railroad  where  it  crosses  a  high- 
way. Boston  <3««  A.  R.  Co.  v.  Hampden 
County  Com'rs,  116  Mass.  73.  — Foi.i.owKU 
IN  Powers  IK  City  Council  of  Springfield, 
1 16  Mass.  84.  QuoTKO  IN  Boston  &  L.  R. 
Corp.  V.  Winchester,  156  Mass.  217. 

Under  Mass.  Rev.  St.  ch.  24,  §  13, county 
commissioners  have  final  jurisdiction  of 
the  question  whether  a  highway  which 
crosses  a  railroad  shall  be  laid  out  over, 
under,  or  on  a  level  with  it.  Boston  &^  M. 
R.  Co.  V.  Middlesex  County,  i  Allen  (Mass.) 

324- 

104.  Proceedings  before  coiiiiiii.s- 
sioiierH,  tfeiierall,v. —  (i)  Connecticut. — 
Gen.  St.  Conn.  §  3483,  which  authorizes  the 
railroad  commissioners  to  make  aUrrations 
in  highways  where  necessary  to  the  removal 
of  grade  crossings,  provides  that  the  com- 
missioners shall  determine  the  expense  and 
by  whom  it  shall  be  paid,  with  the  right  to 


apportion  it  between  the  company  and  the 
town.  Held,  that  an  order,  made  before 
the  work  was  done,  that  a  town  should  on 
its  completion  pay  a  gross  sum  toward  the 
cost  of  a  bridge  over  the  railroad  track,  to 
be  constructed  by  the  railroad  company, 
was  not  invalid.  Doolittle  v.  Selectmen  of 
Branford,  49  Am.  Sf  Eng.  R.  Cas.  279,  59 
Conn.  402,  22  Atl.  Rep.  336. 

With  full  means  of  ascertaining  before- 
hand the  entire  expense  to  be  incurred  in 
building  such  a  bridge,  it  is  not  to  be  pre- 
sumed iliat  the  commissioners  ordered  the 
town  to  pay  a  greater  sum  than  one  half 
the  entire  cost,  to  which  the  assessment 
upon  the  town  was  limited  by  the  statute. 
Doolittle  V.  Selectmen  of  Branford,  49  Am. 
&^  Eng.  R.  Cas.  279,  59  Conn.  402,  22  Atl. 
Rep.  336. 

Where  a  town  was  a  party  to  the  pro- 
ceedings before  the  commissioners  upon  an 
application  of  a  railroad  company  for  tlie 
removal  of  a  grade  crossing,  and  the  select- 
men were  present  and  heard,  and  were  noti- 
fied of  the  decision,  and  knew  it  to  be  on 
file  and  record  in  the  office  of  the  railroad 
commissioners — /leld,  that  they  were  bound 
to  take  notice  of  the  particulars  of  the  de- 
cision, although  a  copy  of  it  was  referred 
to  as  thus  on  file  and  record  and  was  not 
annexed  to  the  alternative  writ.  Doolittle 
V.  Selectmen  of  Branford,  49  Am.  &»  Eng. 
R.  Cas.  279,  59  Conn.  402,  22  Atl.  Rep.  336. 

And  the  objection  to  the  alternative  writ, 
as  defective  f<.r  this  cause— /leld,  to  be  one  of 
form  only,  of  which  advantage  could  be 
taken  oidy  by  a  motion  to  quasii  the  writ. 
Doolittle  V.  Selectmen  of  Branford,  49  Am. 
&^  Eng.  R.  Cas.  279,  59  Conn.  402,  22  Atl. 
Rep.  336. 

The  fact  that  an  order  abolishing  all 
grade  crossings  in  a  town  is  erri^neous  as 
to  one  particular  crossing,  and  there  is 
nothing  to  show  that  such  crossing  was  not 
considered  on  its  own  facts,  does  not  dis- 
turb the  order  as  to  other  crossings.  Fair- 
field's Appeal,  39  Am.  (S-  Eng.  R.  Cas.  689, 
57  Conn.  167,  17  Atl.  Rep.  764. 

(2)  Massachusetts. — A  company  was  au- 
thorized by  the  county  commissioners  to 
raise  a  highway  at  a  certain  grade  so  as  to 
cross  tiieir  road  on  a  level,  and  raised  the 
highway  accordingly,  but  at  a  steeper  grade. 
The  commissioners  subsequently,  on  the 
application  of  the  towns  between  which  the 
highway  lay,  modified  their  former  order 
by  postponing  the  time  within  which    it 
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should  be  complied  with,  and  assessed  dam- 
ages tu  tlie  towns.  //</</,  that  that  part  of 
the  second  order  assessing  damage  was  un- 
authorized and  thai  the  whole  order  was 
therefore  void,  and  would  not  justify  ihe 
corporation  in  not  complying  wiih  the  first 
order.  (Commonwealth  v.  Vermont  &*  M. 
R.  Corp.,  4  Cray  (Mass.)  22. 

In  order  to  authorize  a  company,  under 
the  pr; 'Visions  of  the  Mass.  Rev.  St.  ch.  39, 
§8  6/,  68,  to  raise  or  lower  any  way,  it  is  not 
necessary  that  a  previous  agreement  there- 
for should  be  made  with  the  selectmen  of 
the  town  in  which  such  way  is  situated,  or 
that  there  should  be  a  previous  determina- 
tion of  the  county  commissioners  as  to 
whether  any  and  what  alteration  should  be 
made.  The  railroad  corporation  must  first 
give  the  notice  to  the  selectmen  of  its  in- 
tention to  raise  or  lower  the  way  in  ques- 
tion ;  the  selectmen  are  then  within  thirty 
days  to  notify  the  corporation  of  the  alter- 
ations, if  any,  which  they  require;  if  the 
selectmen  and  the  corporation  shall  not 
agree  what  alterations  are  necessary,  appli- 
cation may  be  made  by  either  to  the  county 
commissioners, to  determiiie  the  same;  and 
if  the  selectmen  give  no  notice  to  the  cor- 
poration as  to  what  alterations  they  require, 
the  presumption  is  that  they  require  none, 
but  leave  the  whole  matter  to  the  corpora- 
tion, Parker  v.  Boston  &*  M.  R.  Co.,  3 
Cush.  (Mass.)  107. 

105.  DiKqiialifli'ntioii  of  coiiiiniM- 
Hioiior. — Upon  a  petition  to  the  county 
commissioners,  under  the  Mass.  St  of  1872, 
ch.  262,  ^  I,  for  an  alteration  in  the  crossing 
of  a  railroad  by  a  highway,  a  county  com- 
missioner v  ho  resided  in  the  city  or  town 
in  which  the  crossing  is  situated  is  dis- 
qualified, by  the  Gen.  St.  ch.  17,  §  12,  to  act, 
unless  a  board  cannot  be  organized  with- 
out him.  lioston  &•  ^i.  R.  Co.  v.  Hampden 
County  Com'rs,  1 16  Mass.  73. 

loil.  Duty  of  state's  attorney.— The 
alteration  of  highways  for  the  purpose  of 
removing  a  grade  crossing  is  not  a  matter 
of  p  'vate  and  adversary  nature,  but  of  |>ub- 
lie  concern,  and  the  state's  attorney  should 
properly  act  in  enforcing  the  order  of  the 
com  II  -sinners.  DooUttle  v.  Selectmen  of 
BranJ'ord.  49  Am.  <S-  Eng.  R.  Cas.  279,  59 
Conn.  402.  22  /Itl.  Rep.  336. 

107.  Notice  to  tlie  town.— Although 
the  Connecticut  Gen.  St.  §  3489,  enacted  to 
regulate  grade  crossings,  makes  no  express 
p:nvi8ion  for  giving  notice  to  the  town  in 


such  a  case,  the  spirit  of  the  act  and  gen- 
eral principles  require  notice  to  be  given. 
Westbrook's  Appeal,  yj  Am.  >  Eng.  R.  Cas. 
446,  57  Conn.  95,  16  Atl.  Rep.  724,  17  Atl. 
Rep.  368. 

And  while  the  statute  for  the  alteration 
of  grade  crossings  does  not  require  notice 
of  an  application  to  be  given  to  the  town 
when  the  petition  is  presented  by  the  direc- 
tors of  the  railroad  company,  such  notice 
is,  by  implication,  necessary.  IVestbrook's 
Appeal,  37  Am.  &*  Eng.  R.  Cas.  446,  57 
Conn.  95,   16  All.  Rep.  724,  17  Atl.  Rep.  368. 

108.  Parties.— A  railroad  that  is  oper- 
ated by  a  company  under  a  perpetual  lease 
is  the  road  of  the  latter  company,  within 
the  meaning  of  the  statute,  and  that  com- 
pany is  the  proper  one  to  bring  a  petition 
to  the  railroad  commissioners  for  the  alter- 
ation of  a  crossing  at  the  intersection  of  a 
railroad  and  a  highway.  Westbrook's  Ap- 
peal, 37  ^Im.  &»  Eng.  R.  Cas.  446,  57  Conn. 
95,  16  Atl.  Rip.  724,  17  Atl.  Rep.  368. 

A  town  shoulfl  he  made  a  parly  where  a 
petition  is  brought  by  a  company  under 
Conn.  Gen.  St.  §  3489,  to  regulate  grade 
crossings.  W'esthrook's  Appeal,  37  ./;//.  &» 
Eng.  R.  Cas.  446,  57  Conn.  95,  16  Atl.  Rep. 
724,  17  Atl.  Rep.  368. 

100.  Petition.  —  In  a  petition  under 
Conn.  Gen.  St.  §  3489,  the  directors  were 
described  collectively  and  simply  as  such, 
and  not  individually  and  by  name,  and  the 
petitions  were  signed  in  the  same  manner, 
and  no  objection  was  taken  at  an  early  stage 
of  the  case,  //eltl,  that  the  rciirt  below 
was  justified  in  finding  that  the  petitions 
were  brought  by  the  authority  of  the  direc- 
tors. Il'estbrook's  Appeal,  37  Am.  »S~»  Eng. 
R.  Cas.  446,  57  Conn.  95,  16  ////.  Rep.  724,  17 
Atl.  Rep.  368. 

Such  petition  is  sufficiently  authorized, 
if  authorized  by  the  railroad  directors  when 
convened  for  any  purpose,  whether  with  or 
without  special  notice,  and  whether  in  the 
state  or  out  of  it ;  and  even  if  unauthor- 
ized, the  failure  of  a  corporation,  within  a 
reasonable  tintc  ai*er  obtaining  knowledge 
of  its  presentment,  tT  object  will  amount  to 
a  ratification  and  be  sufficient  evidence  of 
authority.  Westbrook's  Appeal,  37  Am.  &* 
Eng.  R.  Cas.  446,  57  Conn.  95,  16  Atl.  Rep. 
724,  17  Afl.  Rep.  368. 

A  petit:  >n  under  the  statute  was  signed 
"The  Directors  of  the  New  York,  N.  H.  & 
H.  K.  R.  Co.,  by  Lynde  Harrison,  their  At- 
torney."   The  commissioners  made  an  or« 
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tier  in  the  matter,  from  which  the  respond- 
ent town  appealed  to  the  superior  court, 
alleging  that  the  petition  was  brought  by 
the  railroad  company,  which  the  appellee 
admitted.  In  subsequent  pleadings  the 
town  alleged  that  the  petition  was  niJt 
si>{iied  by  tlie  directors  or  by  any  person 
legally  authorized  to  do  so.  Held,  that  this 
allegation  could  not  be  contradicted  by  the 
later  pleadings;  that  the  objection  was  in 
the  nature  of  a  dilatory  plea  and  should 
iiavc  been  taken  at  an  earlier  stage  of  the 
caso ;  and  that  it  should,  at  any  rate,  have 
been  niiide  a  ground  of  appeal.  W'esthrook's 
Afip<\U,  37  Am.  6-  Eiig,  K.  Cas.  446,  57 
Ltmn.  95,  16  ////.  A'</.  724,  17  A//.  A'</>.  368. 

An  allegation  that  a  company  "by  its 
directors  brought  its  petition,"  asking  for  a 
change  of  the  crossing  of  certain  highways, 
is  a  suiricient  allegation  that  the  directors 
were  duly  authorized  and  that  the  |)rocec(l- 
ings  were  in  due  form.  U'i:stl»oot:'.t  A(>- 
piiil,  37  Am.  &*  l'-»g.  A'.  Cas.  \\(t,  57  Conn. 
95,  16  ////.  /»•<•/.  724,  17  /III.  lup.  368. 

A  petition  purporting  to  be  "the  petition 
of  the  tlirectors  of  the  New  York,  N.  11.  \' 
H.  K.  Co.,"  and  signed  "The  Directors  of 
the  N.  v.,  N.  H.  h  H.  K.  Co.,  by  A.  H.. 
their  Attorney,"  is  a  sufficient  com|)liance 
with  a  statute  authorizing  the  presentment 
of  a  petition  by  the  directors  of  the  com- 
pany. W'i'sthook's  Appeal,  37  Am.  &•  K-'r 
A.  Cas.  446,  57  CoHH.  95,  16  ////.  AV/.  ,'■,', 
17  All.  K,p.  368. 

A  petition  by  the  directors  of  the  railroad 
com|>any  to  the  county  commissioners,  un- 
der the  Mas.sachusetts  Statutes  of  1877,  ch, 
262,  representing  that  in  their  opinion  it  is 
necessary  for  the  security  of  the  public  that 
the  method  of  crossing  two  streets  by  their 
road  should  be  altered,  and  reipicsling  that 
such  commissioners  "  prescribe  such  an 
alteration  as  will  separate  the  grade  of  said 
railroad  from  the  grades  of  said  streets  and 
allow  said  streets  to  pass  under  said  rail- 
road," does  not  prevent  tlie  company  from 
objecting  that  an  order  passed  by  the  com- 
missioners upon  such  petition  is  invalid 
because  it  undertakes  to  change  the  grade 
of  the  railroad,  /tos/on  &*  A.  A',  Co.  v. 
}liimpden  County  Com'rs,  116  Af<tss.  73. 

110.  PhMi  ill  nImtiMiiPiit.— An  objec- 
tion to  a  petition  for  the  alteration  of  a 
grade  crossing,  brought  under  the  Connect- 
icut statute,  that  tlie  application  was  not 
authorized  by  the  board  of  directors,  and 
was  not  in  due  form,  is  in  the  nature  of  a 


plea  in  abatement,  which  should  be  pre- 
sented at  the  hearing  before  the  commis- 
sioners. Wistbtook's  Appeal,  yj  Am.  &* 
En:[.  K.  Cas.  446,  57  Conn.  95,  16  All.  Rep. 
724.  17  .,•///.  Rep.  368. 

I  1 1.  Ki'vlew  of  iinM'CM'diiigs.  —  (i) 
Connect ieut.—  Xn  proceedings  by  the  railroad 
commissioners,  under  the  Connecticut  stat- 
ute providing  (or  the  removal  of  grade 
crossings,  10  compel  the  reniov.il  of  n  rtain 
grade  crossings,  the  commissioners  repre- 
sent the  state;  and  in  an  appeal  from  their 
decision  they  should  be  made  parties.  A'<w 
York  >1~  .\'.  E.  R.  Co.'s  Appeal,  55  Am.  di- 
Kng.  R.  Cas.  38,  62  Conn.  527,  26  ,///.  Rep. 
122. 

The  question  whether  or  not  public  safety 
requires  any  change  of  a  highway  at  a  grade 
crossing  is  one  that  the  legislature  has  in- 
trusted solely  to  the  railroad  commissioners 
as  an  original  one,  and  to  the  superior  court 
only  by  an  appeal  from  their  doings.  On 
the  hearing  of  an  application  for  a  man- 
damus to  compel  a  town  to  cc-nstruct  such 
highway  the  court  has  no  authority  to  pass 
upon  that  (juestion  ;  the  decision  of  the 
commissioners  not  having  been  appealed 
from  becomes  res  adjudicata.  Doolittle  v. 
SeUitnten  of  lUanford,  49  ..-/;//.  Sr^  I'-ng-  R. 
Cas.  279,  59  Conn.  402,  22  .///!  Rep.  336. 

(2)  .Massaeliiisetts  -Certiorari. — A  writ  of 
certiorari  to  cpiash  an  order  of  a  city  coun- 
cil, altering  the  grade  of  a  highway  at  a 
railroad  crossing  and  awarding  damages  to 
the  abutters,  passed  pending  proceedings 
before  the  coimty  commissioners  for  the 
same  object,  will  not  he  granted  upon  a  peti- 
tion filed  by  an  abutter  after  the  work  under 
the  order  has  been,  with  his  knowledge, 
commenced  and  prosecutefl  for  more  than 
a  nn>nth  and  nearly  to  completion.  A'ove^ 
v.  City  Council 0/ .Sprin^f eld,  ti6  Mass.  87, 
-  DisiiNCtM.sHlNC.  Powers  v.  City  Council 
of  S|iringtiel(t,  116  Mass.  84, 

While  a  |)etition  of  the  mayor  and  alder- 
men of  a  city  in  which  a  railroad  crossing 
is  situated  and  of  the  directors  of  the  com- 
pany to  the  county  commissioners,  under  the 
Mas.sachusetts  Statute  of  1K72,  ch.  262,  for 
an  alteration  of  the  crossing  so  as  to  allow 
the  liighway  to  pass  under  the  railroad,  is 
peiuling,  the  mayor  and  aldermen  are  not 
authorized  to  join  with  the  common  coun- 
cil in  clian>;ing  the  grade  of  the  highway  at 
the  same  place,  even  with  the  consent  of 
tlie  railroad  company;  and  a  writ  t\i  certio- 
rari to  quash  an  6rdcr  of  the  city  council 
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to  that  effect  will  be  granted  upon  a  peti- 
tion (ilcd  by  an  abutter  before  any  work  had 
been  done  under  the  order.  Pcnoers  v.  City 
CoittuH  of  Sprint^ficld,  ii6  J/dw.  84. —  Ft)l.- 
i.owiNc;  Hoston  &  A.  K.  Co.  v.  Hampden 
County  Com'rs,  116  Mass.  73. -DisilN- 
cn'isHKD  IN  Noyest/.  City  Council  of  Spring- 
field,  1 16  Mass.  87. 

Upon  a  petition  of  the  mayor  and  alder- 
men of  a  city  in  whicli  a  railroad  crossing 
was  situated,  and  of  the  dircHors  of  the 
lailroad  company,  under  liie  Massachusetts 
Statutes  of  1S72,  ch.  262,  §  i,  for  an  altera- 
tion of  the  same,  the  order  of  the  county 
commissioners  reepiired  an  alteiati<m  in  the 
grade  of  the  railroad.  //('A/,  that  u|)oii  the 
petition  of  the  company,  tiled  seven  months 
after  that  order,  but  before  any  award  of  the 
special  commissioners  .ippointed  pnder  sec- 
tion .lof  I  he  state  statute,  a  writ  of  .t-rt/ot  tiri 
should  issue  to  quash  the  order  of  the 
county  commissioners.  And  under  the 
Statutes  of  1873, ch.  355,  a  writ  of  ceithniui 
may  be  ordered  to  be  issued  in  vacation  and 
returnable  forthwith,  lioston  &•  A.  N.  Co. 
V.  Uatiipiien  County  Com'rs,  1 16  Masx.  73. 

1  12.  INMialty  tor  I'ailiiro  to  <*oiiiply 
with  ord<>r  of  coiiiinissioiK'rH.-  If  a 
railroad  company  unreasonably  neglect  to 
comply  witli  tlie  order  of  coimty  commis- 
sioners allowing  the  com|>any  upon  their 
petition,  in  pursuance  of  the  Afass.  Act  of 
1846,  ch.  271,  to  cross  a  highway  upon  a 
level,  the  only  remedy  is  for  the  ixiialty 
given  by  section  4,  or  by  a  proceeding  in 
equity  under  the  Act  of  i84(;,  <  h.  222,  §  5, 
The  commissioners  cannni  assess  damages 
or  issue  a  warrant  for  a  jury  in  such  a  case. 
I'l-nnont  i--"  M.  K.  Co  v.  l-'rankliii  County 
Com' IS,  10  Cush.  (iJArvt.)  12. 

1  lit.  S|M'ri(i«*  <'iirorc4'MMMit  ot'coiii- 
iiiiNNioiH'rN*  onliT— K<nilt.v.— An  order 
f)f  the  county  commissioners,  passed  on  the 
petition  of  the  mayor  and  aldermen,  or  sc- 
lei'tnien,  under  the  Massachusetts  Sta'.tile 
of  1842,  ch.  22,  which  determines  that  thii 
raising  of  a  high. way  at  a  place  named 
where  it  is  cossed  by  a  railroad  on  a  U-vel, 
so  as  to  pass  over  the  railroad,  is  necessary 
for  the  security  of  the  public,  without  defin- 
ing the  height  above  the  railroad  to  which 
llie  highway  shall  be  r.iised,  the  grade  of 
the  ascent,  the  mode  and  material  of  the 
structure,  or  the  time  within  which  it  shall 
be  made,  is  t<io  indefinite  to  be  s|)C(:ifically 
enforced  by  a  court  of  e(|uity  under  the 
Massachusetts  Statutes  of  1849,  ch.  233,  Jf  5. 


Koxbury  v.  Boston  &*  P.  K.  Co.,  2  Cray 
{Mass.)  460. 

A  bill  in  equity  under  Mass.  St.  .'849,  ch. 
232,  §  5,  to  compel  a  railroad  corporiition  to 
raise  or  lower  a  highway  in  compliance 
with  an  order  of  county  commissioners, 
may  be  brought  by  the  town  or  city  within 
which  such  liighway  is  situated  ;  although 
the  case  is  one  in  which  the  mayor  and 
aldermen,  or  selectmen,  may,  under  St. 
1S42,  ch.  22,  on  the  neglect  or  refusal  of  the 
corporation  to  carry  the  decision  of  the 
commissioners  into  effect,  maintain  an 
action  against  the  corporation  for  the  ex- 
penses thereby  incurred,  lioxhury  v.  lios- 
ton &"  P.  K.  Corp.,  6  Cusli.  {Mass.)  424.— 
KiviKW'F.n  IN  Montclair  Tp.7'.  New  York  & 
(J.  L.  R.  Co.,  45  N.  J.  Kq,  436. 

'Ihe  bill  in  equity  provided  by  Mass.  St. 
1849,  ch.  222,  §  5,  for  enforcing  the  order  of 
county  commissioners,  respecting  the  man- 
ner of  constructing  a  railroad  where  it 
crosses  a  i)ublic  highway,  can  be  main- 
tained only  by  the  mayor  and  aldermen  of 
the  city,  or  the  selectmen  of  the  town, 
within  which  the  way  is  situated,  and  not 
by  any  individual  inhabitant  of  such  (ity 
or  town,  althr)Ugh  he  is  owner  in  fee- 
simi)le  of  the  land  over  which  the  way  is 
lo<aled.  lUainani  v,  Connirticut  A'nur  A'. 
Co.,  7  Cus/i.  {A/ass.)  5ofi.-  -nisriN<;iMs;;ii» 
IN  Currier  t.  Concord  R.  Corp.,  4(S  N.  H. 
321.  Ri;vii'.\vi;ii  in  Chandler  ?'.  Ri-ilroad 
Com'rs,  141  Mass,  208. 

IV.  BIGHTS  OF  ABUTTING  OWNEB 

1  14.  ]tig:lit  of  ai'tioii,  (;i'ii«>rally.— 

The  failure  of  a  railroad  company  to  iiro- 
vide  proper  crossitigs  in  a  stro  i  is  not  a 
cause  of  action  in  favor  of  a  private  indi- 
vidual, unless  the  municipal  authorities 
have  refused  to  act.  Cosfiy  v,  ihiu-nsdoro  & 
K.  R.  Co.,  10  nus/i{Kv.)  288. 

W'u-n  count  V  commissioner's  pre.«cribc  to 
a  railroad  company  crossing  a  highway  siuh 
alter, itions  to  be  made  aiwl  the  way.  the 
manner  of  making  them,  and  all  the  |)ar- 
ticulars  connected  thfrewilh,  no  action  can 
be  ntaintained  against  the  company  for  .u  ts 
properly  done  within  such  authority  given  ; 
but  for  acts  done  by  such  company  in  ex- 
cess of  that  authority,  or  ff)r  acts  negli- 
gently or  unskilfully  done,  th<^ugh  within 
the  scope  of  such  authoiity,  one  sulTering  a 
special  injury  dilTerent  from  that  of  the 
public  at   large  ivay  maintain   an    action. 
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Ihf.ver  V.  Boston,  C.  &*  F.  R.  Co.,  113 
Man.  52. 

It  is  no  answer  to  an  action  for  injury  ac- 
cruing; to  the  plaintifTs  by  the  building  of 
the  defendant's  road  that  the  best  possible 
crossing  was  made  for  the  plaintitfs,  con- 
sidering tlie  topography  and  physical  sur- 
roundings present.  The  plaintitTs  had  no 
pecuniary  interest  in  the  betterments  of  the 
company,  and  the  company  was  not  com- 
pelled i)y  any  law  to  build  the  road.  And 
if  the  crossing  made  by  the  company  left 
the  plaintitTs  in  a  still  worse  condition  than 
before,  and  largely  depreciated  their  lands, 
their  right  of  action  was  unquestionable. 
Autenriilli  v.  .S7.  Louis  &•  S.  !•'.  K.  Co.,  36 
Mo.  A/>p.  -'54. 

115.  Oi'tiornri  to  quHNli  prociMMl- 
liig.s.  -A  lantlowner  in  a  city,  the  direct 
a|iproa(-li  to  whose  estate  by  a  puiilic  siri;ct 
from  the  principal  business  section  of  the 
city  is  cut  off  by  the  separation  at  a  cross- 
ing of  the  grades  of  the  street  and  a  rail- 
road, anfl  by  a  discontinuance  of  the  street 
within  the  railroad  location,  resulting  in  a 
serious  and  |)crmanent  injury  to  the  estate 
as  well  as  to  others  in  the  vicinity,  cannot 
maintain  a  i)etilion  for  a  writ  c'  tertiorari 
to  quash  the  proceedings  of  the  couniy 
commissioners  in  abolishing  the  grade 
crossing,  either  on  his  own  behalf  or  be- 
cause of  an  injury  to  the  city.  l.  wis  v. 
UMiipshiti'  County  Coin  is,  153  Mos..  218,  26 
i\.  /•;.  A',/.  «4«. 

I  in.  l>aiiiiiK<>M  tor  ooiiMtriK'tioii  of 
aiMH'ourlM'N.--VVhere  a  railrn;ul  crossing 
w.is  so  constructed  that  one  of  the  a|)- 
proaches  (extended  along  in  front  of  |)lani- 
tili's  iircmiscs,  the  base  at  one  end  covering 
the  stri'i't  within  two  to  four  ffcl  of  the  lot 
liiii',  and  at  the  other  end  cxtcnfling  to 
within  twenty-one  feet  of  said  lot  line,  and 
rising  at  the  latter  emi  t«)  a  height  of  ten 
Irfi  alcove  grade — lulii.  thiit  such  a|)proach 
was  a  "laiUvjiy  track,'  within  the  meaning 
of  section  4f>4  of  tln'  Iowa  Code,  and  that 
(he  |)laiiitilV  was  entitled  to  recover  of  tlie 
r.iiltoad  eonipany  for  damages  sustained. 
Mikf  V.  Chua^o.  St.  P.  i!'^  A'.  C.  A'.  Co.,  84 
/i*?*'!!  27,  50  A',  d'.  A'l/).  222. 

The  company  was  not  relieved  from  lia- 
bility on  account  <>(  sin  li  damage  by  reason 
of  the  crossing  having  iH-en  const ru(  ted 
under  the  authority  of  section  I2f>2  of  the 
Iowa  Code.  AVV/w  v.  Cfiinit^o,  .St.  /'.  &^  K. 
C.  K.  Co.,  84  Awd  27,  50  A'.  //'.  AV/i.  22.7. 

Nor  can  such  liability  be  averted  because 


said  crossing  was  erected  under  the  sanction 
and  direction  of  the  city.  A'irks  v.  C/iicii^o, 
St.  P.  &->  A'.  C.  A'.  Co.,  84  /irua  27,  50  A'.  //'. 
A'c/>.  222. 

117.    or    (>iiilHiiikiii«'iitN,     or 

hrhig:*''*'— The  charter  of  a  company  re- 
quired it,  upon  crossing  any  highway,  to 
restore  it  to  its  former  state,  or  in  a  suffi- 
cient mannet  not  to  impair  its  usefulness. 
It  also  provided  that  it  should  "construct 
and  use  that  part  of  its  road  within  the  city 
of  N.,  subject  to  such  regulations  as  the 
common  council  of  the  city  shoidd  pre- 
scribe." The  charter  of  the  city  provided 
that  the  common  council  of  the  city  should 
"  have  supervision  over  all  bridges  crossing 
railroads  within  the  city,  and  might  from 
time  to  time  order  the  widening  and  repair- 
ing of  the  same  in  such  manner  as  in  their 
judgment  the  public  convenience  might  re- 
quire." The  company  had  in  the  year  1S48 
constructed  its  road,  crossing  the  highway 
in  the  outer  part  of  the  city  of  N..  and  had 
restored  the  highway  by  making  a  crossing 
at  the  grade  of  the  road.  In  18^9  the  city 
had  so  extended  and  the  travel  over  this 
highway  so  much  increa.sed  as  to  make  it 
necessary  to  the  public  I'onvenience  that  a 
bridge  should  be  built  over  tlie  railroad  at 
the  crossing,  and  the  common  council  of 
the  city  mailc  an  order  that  one  should  be 
built  by  the  railroad  company.  The  coin- 
|)any  failing  to  build  it,  the  common  .'oiin- 
cil  authorized  the  road  commissioners  of 
the  citv  to  make  a  contract  with  the  railroad 
company  t)  at  if  the  company  would  build 
the  bridg«'  the  city  would  construct  the 
necessary  embankments  for  appioaching  it, 
and  under  this  agreement  the  railroad  com- 
pany laiilt  the  bridge  and  the  city  made  the 
enibanknuMits.  These  embankments  raised 
the  street  so  much  in  front  of  the  house 
aiul  lot  of  the  plaintiff  as  to  damage  the 
propel ty  seriously.  Ilclii:  (I)  that  the  city 
was  ')nt  liable  for  the  damage  ;  (2)  that  the 
company  was  liable.  Jtiniitt  v.  i\'<7i'  Jfn- 
Ti'i,  42  Conn.  174. 

The  city  would  not  be  liable  because  the 
only  duty  resting  n|H(n  it  with  regard  to 
highways  was  iin|>itsed  by  the  legislature 
anil  w.is  limited  to  the  making  of  highways 
and  ni.iintainiiig  them  in  a  condition  safe 
anfl  convenient  tor  the  public  use,  while 
here  the  ntructurc  was  made  necessary  only 
by  the  fact  of  the  railroad  crossing  the 
highway  The  necessity  grew  properly  out 
of  the  existence  of    the   railroad    and    not 
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out  of  the  demands  of  public  travel.  Bur- 
rill  V.  Nt-w  Hiivtn,  42  Conn.  174. — Approv- 
ing English  V.  New  Haven  &  N.  Co.,  32 
C"nn.  '•41. 

If  tlie  common  council,  under  the  pro- 
vision of  liie  city  cliarter  authorizing  it  to 
supervise  all  bridges  over  railroad  crossings 
and  10  order  the  widening  and  repairing  of 
them,  hiid  not  power  to  order  the  con- 
striicticjii  of  a  bridge,  the  railroad  company 
would  yet  be  liable,  under  tlit  provision  of 
its  own  charter  that  it  should  restore  all 
highways  to  their  former  usefulness  and 
shouhl  construct  atui  use  its  road  within 
the  city  of  N.,  subject  to  the  direction  of 
tlie  common  council.  liurritt  v.  A'ciu  Ha- 
ven, 42  Conn.  174. 

The  embankments  at  the  end  of  a  bridge, 
made  necessary  in  restoring  a  highway  to 
its  former  usi.fidness,  are  a  part  of  the 
railroad  struciufc  auihoriited  by  the  charier 
of  the  railro.iil  company,  and  a  party  in- 
cidentally injured  in  theit  construction  has 
as  perfect  a  remedy  against  the  company 
for  consequential  damages,  au  for  a  direct 
injury  by  it  in  the  original  construction  of 
the  road,     liurritt  v.  A'cw  Haven,  42  Conn. 

174 

1 IH.  I>iiiiiiit;<'Nror  i>r4M-ti(»ii  of'i^ntcH 
-»r  ImrrUTM.— The  erection  and  mainte- 
iiance  of  gates  or  barriers  in  a  street  at  a 
railroad  crossing,  pursuant  to  a  municipal 
ordinance  requiring  the  same  for  the  .safety 
of  the  public,  is  not  such  a  taking  of  land 
as  will  entiilc  the  owners  of  abutting  lots  to 
compensation.  Trustees  v.  Milwaukee  &* 
L.  ir.  A'.  Co.,  43  //w.  &^  /•.'«,(,\  A'.  Cas.  182, 
77  His.  I5«,  45  A'.   M'.  /iV/».'io86. 

1  11).  DaiiiiitfcH  rcHiiltiiii;  IVom 
«'litiii|i:<''  ill  Krado. — Where  a  company 
const rncis  its  lra<  k  across  a  highway  in 
accordance  with  the  directions  and  orders 
given  by  the  county  commissioners,  no 
action  can  br  maintained  against  it  for  }he 
d. images  suffered  in  consequence  of  exca- 
vations at  the  instance  of  the  owner  of  the 
adjoining  land.  Nor  will  it  be  liable  in 
«!.imagt's  to  such  owner  by  the  necessary 
ai  tsof  the  town  officers  in  grading  down  the 
liij^liway,  made  necessary  by  reason  of  the 
cotistruciion  of  a  railroad  across  it.  Vl'kit- 
. ie.r  V.  Port/and  A-  A'.  A'.  Co..  38  Me.  2f..~ 
Disi  iNtilJlsiiKl)  IN  Eaton  v,  Boston,  C.&  M. 
K.  Co.,  51  N.  M.  504. 

An  owner  of  property  abutting  on  a  street 
I'f  wlucli  the  city  has  the  fee,  cannot  re- 
co\'cr  dumagcs  of  a  radruud  fur  raising  the 


grade  of  the  centre  of  the  street,  compel- 
ling him  to  drive  back  some  distance  in 
order  to  cross  the  track  by  means  of  such 
changed  grade.  Kauenstein  v.  New  York, 
/..  6-  \V.  A'.  Co.,  31  A'.  1',  S.  A'.  911.— Foi,- 
i.owiNt;  Ottenot  v.  New  York,  L.  &  W.  K. 
Co.,  28  N.  Y.  S.  K.  483. 

It  is  the  duty  of  a  company  to  construct 
and  maintain  sutticieiit  crossings  at  points 
where  its  railroad  intersects  a  public  high- 
way. If  in  so  doing  it  is  necessary  to  raise 
the  bed  of  the  highway,  an  additional  bur- 
den is  thereby  imposed  upon  the  land,  for 
which  the  owner  of  the  fee  may  recover 
damages.  Il'eai/v.  St.  Joltnshury  &•  /,.  c'. 
A'.  Co.,  64  Vt.  52,  24  ////.  Nep.  361. 

In  the  construction  of  such  crossing  the 
compiny  may  expend  the  nil  outside  the 
limits  of  the  highway  and  must  make  com- 
pensation for  the  additional  land  so  taken. 
l\'eaii\.  St.  Joltnshury  &*  I..  C.  A'.  Co.,  64 
Vt.^2,  2\Atl.  Kep.  3f)i. 

The  owner  of  property  abutting  .ipoii  a 
highway  where  a  railroatl  crosses,  may  in- 
stitute proceedings  against  the  com[)any, 
un(icr  section  1852,  VVs.  Rev.  St.  1878,  for 
injuring  his  property  by  grading  the  high- 
way, liuchner  v.  Chicago,  At.  6-  A'.  W.  A". 
Co,  14  ^Im.  &^  I'.ng.  A'.  Cas,  447,60  H'is. 
264,  ly  A',    ir.  A'</.  56. 

120.  l>aiiiag:<'H  for  iiifoiivtMiieiiccN 
<lii(>  t(»  HtoiiiiaicoN,  otr.— A  landowner 
can  claim  no  compensation  for  inconven- 
ience sustained  from  the  authorized  crossing 
on  a  level  of  a  public  road  by  a  railway. 
IVoodM,  Stourbriflge  Ji,  Co,,  j6  C.  li.  N.  S. 
222. 

Where  a  company  crosses  a  public  high- 
way on  a  level,  under  statutory  authority,  it 
is  not  liable  for  damages  to  private  indi- 
viduals for  stoppages  and  other  inconven- 
iences incident  to  sinh  crossing.  Laledo- 
nian  A'.  Co.  v.  Ogiftn;  2  Afary.  //.  /..  Cas. 
229.— Expi.AiNKli  IN  Caledonian  K.  Co.  7>. 
Walker,  L.  R.  7  Ai)p.  Cas.  259,  46  L.  T.  826, 
30  W.  R.  s(>9.  af)  J.  P.  676. 

Where  a  railroad  company  has  crossed 
the  public  highway  on  a  level,  under  the 
sanction  of  iiarliantent,  abutting  or  neigh- 
boring landowners  cannot  recover  damages 
for  mere  inconvenience  and  annoyance  due 
or  occasioned  by  and  incident  to  the  lawful 
operation  of  such  crossing  by  the  company. 
Caleilonian  A'.  Co.  v.  Ogili>y,  2  Afai</.  //.  L, 
Cas.  221),  — Exi'l.AlNKli  IN  Caledonian  R. 
Co,  V.  Walker.  L.  R.  7  A  pp.  Cas.  259,  46  L. 
T.  826.  30  W.  R.  569,  46  J.  P,  676, 
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CROSSINOS. 

Building^,  on  streets,  when  a  "taking,"  see 

Emi.nv:nt  Domain,  IHR. 
Contracts  to  construct,  when    specifically 

enforced,  see  Si'EciFic  Pkhkormance,  14. 
Cost  of,  as  an  element  of  land  damages,  see 

Eminknt  Dom.wn.  »17,  4(70. 
Damages  for  failure  to  build,  see  Damages, 

Defects  in,  when  question  for  jury,  see  Ani- 
mals. Injuries  to,  544. 

Duty  of  company  at,  see  next  title,  and  Tres- 
I'AssKKs,   Injuries  TO,  41. 

—  to  station   flagmen  at,  see  next  title,  and 

'I'Ki  si'AssERs,  Injuries  TO,  4JJ. 
Effect  of  breach  of  agreement  to  make,  see 

Eminent  Domain,  217. 
Evidence  as  to  signals  at,  see  Evidence,  80. 

—  of  frightening  teams  at,  see  Evidence,  02. 
Excessive  speed  at,   when  negligence,  see 

next  title-,  aixi  Negligence,  itl. 

Expert  testimony  as  to  danger  in  approach- 
ing, sie  Witnesses,  1JI8. 

Frightening  teams  at,  see  Frightened 
Teams,  it. 

Injuries  to  children  at,  see  Children,  In- 
juries to,  2<>-aa. 

Killing  stock  at,  see  Animals,  Injuries  to, 
117(4). 

Liability  of  lessee  road  for  defects  in,  see 
Leases,  etc.,  <lrt. 

Negligence  of  street-car  driver  at,  see  Street 
Raiiavays,  ;»4:I,  .'144. 

Obstructing  view  at,  when  negligence,  see 
next  title,  anil  Negligence,  !tO. 

Of  another  road,  duty  to  stop  at,  see  Car- 
riage oE  Passen(;i  Ks,  1244. 

—  electric  and  steam  roads,   see   Electric 

Raiiwavs,  rt. 

—  other  roads,  collisions  at,  see  Carriage  op 

Passengers,  !2  1 12. 

Private,  duty  to  fence  at,  see  Animals,  In- 
juries  lo,  I04. 

Public,  duty  to  fence  at,  see  Animals,  In- 
juries to,  I08;  Kences,  rtO,  A7. 

Reservation  of,  in  deed,  see  Deeds,  421. 

Rights  of  ticenseeu  crossing  track,  see  Licen- 
sees, Injuries  TO,  Kl-25. 

—  —  persons  driving  over,  see  Street  Rail- 

ways, 2.*J4. 

—  —  street  railways  at,  sec  Street  Rail- 

ways, 440. 

See  also  Farm  Crossings. 


CROSSINGS.  INJURIES  TO   PERSONS 

AND  TEAMS  AT. 
Burden  of  proof  in  actions  for,  see  Fleadino, 

Care   required  of  persons   crossing  tracks, 
see  aisu  Elkctkic  Railways,  iil. 


Company's  duty  towards  licensees,  see  l.i- 

CENSEES,  Injuries  TO,  4. 
Duty  of  motorman  to  slow  up  at  crossings, 

see  Ei.EciRic  Railways,  38. 
Failure  to  ring  bell  at  crossing,  see  Caiii.e 

RaiT-ways,  lO. 
Instructions   in  actions  for,  see  also  T.ii/.l, 

125,  150. 
Liability  of  lessor  road  for,  see  Leases,  e  re. , 

44. 
Negligence  of  person  injured  or  killed,  as  a 

defense,  see  also  Children,  eic,  80-82; 

Comparative  Nei;i.1(;ence,  8;  Costkiiiu- 

tory    Negligence.    21),  ;jO,  a«,  :W ; 

Death  iiy  Wrongful  Act,  lt>2-202. 
On  Sunday,  see  Sunday,  ii. 
Pleading  and  proof  in  actions  for,  see  Plead- 
ing, 2<(,  1  15. 
Questions  of  fact  in  zCoaa  for,  see  Trial, 

I  to. 

Variance  between  pleading  and  proof,  in 
actions  for,  see  Pi.eadinc;,  lilt). 

When  negligence  of  driver  will  be  imputed 
t-^  passenger,  see  impcieu  Negligence. 

I.  LIABILITY,  OENEBALLT j6o 

II.  DEFECTIVE  CROSSINOS 470 

UI.  LIABILITY  AS  DEPENDENT  UPON 
MAINTAINING  GATES  OK  SmNS; 
FLAGMEN ;  WATCHMEN 476 

1 .  (jrVr/t.t 476 

2.  S/X''/IS 480 

3.  /•'/<((,'  »lfH 48 1 

4.  Witlr/inien 491 

IV.  LIABILITY    AS  DEPENDENT    UPON 

DUTY    TO  USE    SIGNALS;    LOOK- 
OUTS   493 

1 .  Sii;iiiiis 493 

a.  In   tlie    Vbsence    of  a 

Statute 493 

h.  Under  Statutes 495 

2.  Lookouts ^ 528 

V.  LIABILITY     AS     DEPENDENT    ON 

RATE  OF  SPEED.    530 

VI.  CONTRIBUTORY  NEGLIGENCE 537 

1.  Cenetitlly 537 

2.  Duly    to    Stofi,   Look,   and 

Listen 5(10 

3.  Jl'/ifn  I'l'ito  of  Track  is  Ob- 

structed    602 

4.  rassiui,^  Under  or  liettveeu 

Cars 622 

5.  PassiufT  in  Front  of,  or  He- 
hind  Cars 625 

VII.  PROCEDURE r)38 

1.  /'leadings 038 

2.  Evidence 641 

3.  Inst  rue  ting  the  Jury 648 

4.  Damages 65 J 
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CROSSINGS,  INJURIES  AT,  1. 


I.  LIABILITY,  OEMBBALLY. 


1.  Curu  to  be  oliservud  by  euiiipany. 

— Under  no  circumstances  are  those  in 
charge  of  trains  required  to  exercise  more 
than  ortiinary  caution  and  care  toward  per- 
sons traveling  with  teams  on  a  highway; 
and  under  no  circrinstances  should  this 
duty  be  permitted  to  interfere  with  the 
higher  one  which  is  due  to  passengers. 
Bai/iy  V.  Hart/ord  &•  C.  V.  R.  Co.,  37  Am. 
&*  Eng.  li.  Cas.  4S3,  56  Conn.  444,  16  ////. 
A'ep.  234. 

Where  a  highway  crossing  a  railroad  at 
grade  is  very  little  used  there  is  a  less  de- 
gree of  vigilance  required  on  the  part  of  an 
engineer  of  a  train  approaching  the  cross- 
ing. The  requirement  of  vigilance  is  to  be 
measured  by  the  total  of  danger.  Amireuis 
V.  Ni~"'  Vorf:  Gr*  N.  E.  K.  Co.,  60  Jonn.  293, 
22  .;//.  A\/>.  566. 

Carriers  of  persons  are  bound  to  use  the 
highest  degree  of  care  and  diligence  con- 
sistent with  the  practical  exercise  of  the 
business  of  carriers,  and  a  person  not  a 
jmssenger  is  entitled  to  no  higher  degree  of 
(are  from  them  than  a  passenger;  and  in 
such  a  case  it  is  error  to  instruct  the  jury 
that  the  employes  of  the  road  were  bound 
as  far  as  possible  to  prevent  injury  to  a  per- 
son about  to  cross  the  track  in  front  of  a 
train.  C/iicago,  li.  <S-  Q.  A'.  Co.  v.  />«««,  61 
///.  385.  12  Am.  Ay.  l\\/>.  427. 

It  is  the  duty  of  a  railway  company  in  the 
running  of  its  trains  to  use  ordinary  care 
and  prudence  to  guard  against  injury  10  the 
persons  or  property  of  th(jse  who  may  be 
traveling  upon  the  public  highways  and 
have  occasion  to  cross  its  tracks,  whether  the 
specific  duly  be  prescribed  by  statute  or  not. 
The  fact  lliat  the  statute  may  provide  one 
precaution  will  not  relieve  the  company 
from  adopting  such  others  .is  public  safety 
and  common  prudence  may  dictate.  C/ii- 
la^o.  li.  ^S^•  Q.  A'.  Co.  V.  Pi  f  linn,  125  ///.  127, 
14  W'tst.  /\\/>.  400.  17  .V.  E.  AV/    1  ;  iiffirm- 

in^     26     ///.     App.    UJ.  l''(ll.l,i)WKI)     AND 

i,iiH)lKU  IN  Pi'oria  i\[  I*.  IJ.  R.  Co.  7'.  Iler- 
niiui.  30  111.  App.  287.  Ukvikwki)  in  Grand 
Tru'A  K.  Co.  ^'    Ives.  144  U.  S,  408. 

When  one  lailroad  company  is  by  [)er- 
inissiun  using  the  Hack  and  ea-i  inent  of 
another  the  forimii  is  held  to  observe  sue  h 
precautions  for  ilie  safety  of  the  public  at  a 
crossing  is  shall  be  fully  ocpiivalent  ui  those 
n  quired  by  reasouiiblc  care  and  prudence 
of  the  latter.      lliMw.  Port /and  &*  A'.  A. 


Co.,  57  Me.  117.— Reviewed  in  Pierce  z. 
Concord  R.  Co.,  51  N.  H.  590. 

In  an  action  against  a  raihoad  corpora- 
tion for  an  injury  sustained  at  a  crossing  at 
grade,  the  defendant  is  not  entitled  to  a 
ruling  that  the  amount  of  care  required  of 
tlie  railroad  in  using  the  crossing  is  the 
same  that  is  required  of  the  person  who 
attempts  to  use  the  crossing,  to  avoid  dan- 
ger. O'Connor  v.  Boston  i^  L.  A.  Corp.,  15 
Am.  &*  Eng.  R.  Cas.  362,  135  Mass.  332. 

A  railway  company  must  be  exonerated 
where  a  collision  occurs  at  the  crossing  of  a 
public  highway  between  a  traveler  on  the 
way  and  one  of  its  trains,  when  the  company 
has  used  such  reasonable  care  to  avoid  the 
collision  as  ordinary  prudence  would  sug- 
gest, licndrickson  v.  Great  A'ottltcrn  A. 
Co.,  49  Minn.  245.  51  A'.   W.  Aip.  1044. 

The  care  and  caution  required  of  railroad 
companies  in  running  their  trains  are  com- 
mensurate with  the  danger  to  persons  and 
property  incident  to  that  mode  of  convey- 
ance; and  in  running  through  towns  and 
cities  and  over  public  crossings  or  in  the 
vicinity  of  railroad  stations  they  must  exer- 
cise care  and  caution  commensurate  with 
the  risks  of  accidents  at  such  places.  Ui-.ks 
v.  Pacific  R.  Co..  64  Mo.  430.  17  Am.  Ay.  Aip. 

273- 

At  street  crossings  in  a  town  or  city 
where  the  public  have  a  right  to  be  and 
where  jjcople  are  constantly  passing  and 
repassing,  railroads  should  exercise  a  high 
degrix"  of  vigilance,  the  signals  required  by 
law  for  the  protection  of  travelers  upon  the 
highway  should  be  given,  and  the  servants 
of  the  company  in  iliarge  of  the  train 
should  be  at  their  posts  observant  of  the 
track  and  ready  at  a  moment's  notice  to 
avert,  if  possible,  any  apprehended  dani;er. 
Frhk  V.  .St.  Louis,  A'.  C.  d^  .Y.  A".  Co.,  S  .Im. 
&^  Eng.  R.  Cas.  280,  75  Mo.  595.— I)i.s,\i>- 
I'KtJViN'U  Brand  v.  Sclieiiectady  &  T.  K. 
Co..  8  Barb.  (N.  Y.)  368.— (JuoriD  in  Gur- 
ley  V.  Missouri  Pac.  R.  Co.,  104  Mo.  21 1. 

VVIuMe  a  company,  at  a  crossing  of  a  pub- 
lic highway  or  street,  creates  by  the  con- 
NtiiKlion  iir  maintenance  of  its  tracks, 
buildings,  or  other  ercctiofis  a  situation  of 
unusual  peril  and  nsk  toilmst  h.iving  legal 
occasion  to  ( ross  the  tiack  at  such  cross- 
ings, it  IS  bound  to  avert  such  peril  and 
risk  by  tlie  employment  of  evi-ry  reasonable 
precaution  beyond  the  mdinary  laiilionary 
signals;  and  such  |)recautions  mav  extend  to 
the  erection  of  gates  at  such  crossings  and 
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to  keeping  them  closed  while  trains  are 
passing.  Delaware,  L.  ^  W.  K.  Co.  v. 
6lulton,  (A'.  J.)  26  Atl.  Rep.  937. 

The  company  id  allowed  to  create  in  the 
construction  of  its  road  sucli  obstructions 
as  cannot  be  avoided;  but  those  ihat  aie 
not  absolutely  necessary  to  the  making  and 
using  of  the  road  arc  unlawful,  ii  is  tlie 
du'y  of  the  company  to  leave  public  roads, 
streets,  and  alleys  as  free  from  obstructions 
as  it  can,  and  to  spare  no  reasonable  ex- 
P'^nditure  ot  money  or  labor  for  that  pur- 
pose. Tennessee  ^  A.  Ji.  Co.  v.  Adams,  3 
JJeaii  ( Tenn.)  596. 

li.  Wliullivr  iiruper  earu  watt  used 
ii«  lor  the  jury.— Proprietors  of  railroads 
nii!:it  exercise  reasonable  care  and  diligence 
to  prevu-nt  injury  in  running  their  engines 
(jver  crossings,  and  whether  such  has  been 
employed  in  a  particular  case  rs  a  question 
of  fact  to  be  decided  by  the  jury  upon  all 
the  circumstances,  notwithstanding  there 
may  have  been  imprudence  on  the  part  of 
the  injured  person.  Macon  &*  II'.  K.  Co.  v. 
Davis,  18  6<i.  679.-  Al'i'LlKU  IN  Central  R. 
&  L3.  Co.  V.  Davis,  19  Ga.  \y].—Uart  v. 
C hit  ago,  R.  I.  tS-  /'.  R.  Co..  56  Iowa  166,  7 
A.  IV.  Rep.  9.  9  X.  W.  Rep.  1 16.— guuriNO 
Pennsylvania  R.  Co.  v.  Harnett,  59  Pa.  St. 
259. — lUadley  v.  Boston  &^  A/.  R.  Co.,  2 
Cus/t.  (Mass.)  539.  —  DiSTlNUUisiiEU  in 
Beisiegel  v.  New  York  C.  R.  Co.,  40  N.  Y. 
9.  yi;(n  F.I)  IN  Waldron  v.  Portland,  S.  & 
P.  R.  Co.,  35  Me.  422 ;  Webb  v.  Portland  & 
K.  R.  Co.,  57  Me.  117,  Great  Western  R. 
Co.  7>.  Brown,  3  Can.  Sup.  Cl.  159.  Rk- 
KK.kki'.l)  TO  IN  Mailey  v.  New  Haven  &  N. 
Co.,  107  Mass.  496. 

:{.  Care  required  in  eitieM.*— Where 
the  stneis  of  a  city  are  diverted  from  their 
01  (Unary  use  by  special  license  to  private 
persons  to  operate  a  railway  for  their  own 
lu'iielit,  extraordinary  care  is  demanded. 
Ui/son  v.  Cunningham,  3  Cal.  241.  Cur/ey 
\ ,  Il/inois  C.  R.  Co.,  40  I.a.  Ann.  810,  T)  .S(). 
R,p.  103.-  DisiiNiaisiiKO  IN  Ilerlisch  ?'. 
Louisville,  N.  O.  &  T.  R.  Co.,  44  Lii.  Ann. 
2H0. 

A  railroad  company,  in  operating  its 
tiiiins  within  the  limits  of  the  city  at  a 
point  where  persons  are  accustomed  to 
crossing  its  tracks,  is  required  lo  u.se  greater 
caution   than    is   required  in   the  country. 


•  NcKliKc-nce  of  railri.ail  rompuny  in  makinK 
th  JMK  swllrlu-!!  al  crogsingii,  see  5S  Am.  Si  Enu. 
K.  Cas.  207,  abitr. 


Illinois  C.  R.  Co.  v.  Did;  91  Ay.  434,  15  S. 
W.  Rep.  665. 

A  railroad  company  is  only  obliged  to 
use  such  reasonable  care  and  diligence  as 
ordinary  prudence  would  suggest  and  re- 
quire, having  regard  to  the  business  in 
which  it  is  engaged,  and  its  liability  to  colli- 
sion with  others,  in  the  passage  of  its  loco- 
motive through  the  thoroughfares  of  a  city. 
lialliniore  &*  O.  R.  Co.  v.  State,  29  Md.  252. 

Where  a  railroad  company  has  a  danger- 
ous crossing  in  a  crowded  city  it  must  exer- 
cise a  degree  of  care  to  avoid  injuring  per- 
sons and  property,  commensurate  with  the 
danger  of  accident ;  on  the  other  hand, 
persons  using  such  a  crossing  must  exercise 
care  and  watchfulness  commensurate  with 
the  danger  to  which  they  are  exposed. 
Harlan  v.  .St.  Louis,  A'.  C.  &^  A'.  R.  Co.,  65 
Mo.  22.— Foi.i.owKi)  IN  Henze  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  2  Am.  &  Eng.  R.  C;is. 
212,  71  Mo.  636,  Werner  v.  Citizens'  R. 
Co..  81  Mo.  308.  Quoi  KU  IN  Lake  Shore 
&  M.  S.  R.  Co.  V.  liodemer,  139  111.  596.  Ri:- 
viEWEU  IN  Frick  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.,  8  Am.  &  Eug.  R.  Cas.  2S0,  75  Mo. 

595- 

Tlry  law  requires  of  persons  operating 
railroads  over  (lublic  crossings  in  cities  fre- 
quented by  people  ainrmative  and  active 
watchfulness,  and  charges  them  with  the 
duty  of  keeping  a  proper  lookout  for  per- 
sons using  the  highway.  Where  the  failure 
of  servants  in  charge  of  the  engine  to  dis- 
cover the  peril  of  the  deceased  and  to  avoid 
the  injury  is  due  to  their  negligent  omis- 
sion lo  keep  a  proper  lookout  along  the 
track  in  the  direction  in  which  the  engine 
is  moving,  the  company  will  be  liable.  Ili/s 
V.Missouri  I'ac.  R.  Co.,  101  Mo.  36,  13  .V. 
W.  Rep.  946.— Di.sriNtJUisiiiNt;  Marker  ?'. 
Hannibal  &  St.  J.  R.  Co.,  98  Mo.  50. 

in  an  action  to  recover  damages  for  inju- 
ries received  by  plaintill  at  a  crossing  on 
defendant's  road,  the  court  charged  "  that 
considering  the  nature  of  the  business  in 
which  the  defendant  was  engaged  and  the 
hiizard  attending  the  running  of  cars  in  the 
streets  of  a  city,  and  particularly  on  a  dark 
night,  the  defendant  was  Ixnind  lo  exercise 
the  niniost  care  and  diligence,  and  lo  use 
all  the  means  and  measures  of  precaution 
which  the  highest  prudence  could  suggest 
an<l  which  it  was  in  its  power  lo  employ." 
Ile/d.  error,  ll'eher  v.  A'tto  York  C.  &•  If. 
R.  R.  Co.,  58  A',  r.  45i.--Di.siiN(;iisiiiN(i 
Johnson  v.  Hudson  River  R.  Co.,  20  N.  Y. 
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65.  Quoting  Kelsey  v.  Barney,  12  N.  Y. 
425.  —  Distinguished  in  Nary  v.  New 
York.  O.  &  W.  R.  Co..  9  N.  Y.  Supp.  153. 
Quoted  in  Jones  v.  Utica  &  B.  R.  R.  Co., 
36  Hun  (N.  Y.)  115. 

Railway  companies  operating  their  trains 
over  tracks  laid  in  the  streets  of  a  populous 
city  are  required  to  comply  strictly  with  all 
the  precautions  prescribed  by  statute  for 
the  prevention  of  accidents.  Lt///e  Rock 
&•  M.  K.  Co.  V.  Wilson,  90  Tenn.  271,  16  S. 
IV.  Rep.  613. — Approving  Katzenberger  v. 
Luwo,  90  Tenn.  235. 

4. ill  towiii«  or  country. — Great- 
er caution  must  be  used  in  running  a  train 
through  a  town  or  to  a  crossing  within  the 
town  than  would  be  required  to  be  exer- 
cised in  approaching  an  ordinary  crossmg 
in  tlie  country.  Paducah  &»  M.  R.  Co.  v. 
Hoehl,  12  Bush  (A>.)  41.  18  Am.  Ry.  Rep. 
338.— Followed  in  Louisville  &  N.  R.  Co. 
V.  Schuster.  (Ky.)  35  Am.  &  Eng.  R.  Cas. 
407,  7  S.  W.  Rep.  874. — Isabel  v.  Hannibal 
Sf  St.  J.  R.  Co.,  60  Mo.  475.  9  Am.  Ry.  Rep. 
261. 

In  running  trains  over  crossings  in  thick- 
ly settled  places  ordinary  care  must  be  ex- 
ercised; that  is.  such  care  as  a  prudent 
person  would  exercise  under  the  same  cir- 
cumstances. Cleiieland,  C,  C.  &»  St.  L.  R. 
Co.  V.  Doerr,if\  III.  A  pp.  530. 

5. at  private  and  farm  cross- 

iii{;H.* — Where  trains  have  only  been  run- 
ning some  four  months  through  a  town, 
and  the  condition  of  the  town  as  to  streets 
is  but  temporary,  the  fact  that  persons  have 
used  a  certain  crossing  for  their  own  con- 
venience, without  objection  from  the  com- 
pany, does  not  make  the  crossing  a  public 
one,  nor  create  any  new  duty  on  the  part  of 
the  company ;  and  it  is  only  required  to 
exercise  ordinary  care  when  a  person  is 
found  to  be  in  danger  on  the  crossing,  and 
will  only  be  liable  for  an  injury  which  is 
wilful  or  wanton.  Atchison,  T.  &•  S.  F. 
R.  Co.  V.  Parsons,  42  ///.  App.  93. 

Mere  knowledge  and  passive  acquiescence 
on  the  part  of  a  company  where  persons 
are  using  a  certain  place  as  a  crossing  is 
not  sufficient  to  make  it  a  public  crossing, 
so  as  to  charge  the  company  with  addi- 
tional care ;  and  under  such  circumstances 
it  is  error  to  instruct  the  jury  that  if  the 
company,  with  knowledge  of  the  use  of 
such  crossing,  did  not  prevent  it  or  protest 

*  See  also  post,  llff. 


against  it,  then  the  crossing  became  a  pub- 
lic one,  with  all  the  duties,  burdens,  and 
obligations  thereby  created.  Atchison,  T. 
6-  S.  /•-.  R.  Co.  V.  Parsons,  42  ///.  App.  93. 

Where  a  railroad  company  constructed 
steps  at  the  ends  or  sides  of  its  freight- 
house  platform,  which  steps  were  essential 
to  the  use  of  the  freight  house  by  its  em- 
ployes and  the  public  with  whom  it  trans- 
acted business,  and  the  steps  c<jnnccted 
with  no  street  sidewalks  or  public  way,  the 
fact  that  the  public  used  such  steps  in  going 
to  and  from  the  freight  and  passenger 
depot,  or  for  convenience  used  it  10  shorten 
the  distance  in  gomg  to  and  fro  between 
dilTereiit  portions  of  the  town,  does  not 
make  them  a  part  of  the  public  crossing. 
Illinois  C.  R.  Co.  v.  Beard,  49  ///.  App. 
232. 

Where  a  person  is  injured  by  a  passing 
train  in  attempting  to  cross  the  track  of  a 
railroad  by  a  footpath,  a  few  feet  distant 
from  a  public  crossing,  his  right  of  re- 
covery against  the  railroad  company  is  the 
same  as  if  he  had  used  the  public  road  ; 
provided  the  danger  from  the  cars  would 
not  have  been  less  at  the  public  road,  and 
his  precautions  would  not  have  been  more 
availing.  Baltimore  ^'O.  R.  Co.  v.  Divines, 
28  Am.  «S«»  Eni;;.  R.  Cas.  639,  65  Aid.  502,  5 
Atl.  Rep.  329. 

If  a  railroad  company  constructs  a  grade 
crossing  in  a  city  and  holds  it  out  to  the 
public  as  a  suitable  place  to  cross,  it  is  lia- 
ble to  a  person  who  is  thereby  induced  to 
enter  upon  the  crossing,  and  who  is  injured 
by  the  negligence  of  the  comnany.  Mur- 
phy V.  Boston  &*  A.  R.  Co.,  !.i.  .,•//;/.  &*  I-HJC- 
R.  Cas.  675.  133  Mass.  121.  -Following 
Sweeny  v.  Old  Colony  &  N.  R.  Co.,  10 
Allen  368. 

If  i\  railroad  corporation  so  constructs  a 
private  crossing  over  its  track,  at  grade,  in 
a  city,  as  to  hold  it  out  as  a  suitable  place 
for  foot  passengers  to  cross,  it  is  bound  to 
use  reasonable  precautions  to  ])r(itect  them 
while  so  crossing.  Murphy  v.  Boston  &*  A. 
R.  Co.,  14  Am.  &*  Kni,^.  R.  Cas.  675,  133 
Mass.  121. 

A  private  road,  being  by  law  free  to  be 
traveled  by  all  persons,  is  a  "  public  high- 
way "  within  Wagner's  Mo.  Stats.  520,  §  5, 
regulating  damages  for  a  collision,  etc.,  at 
a  railroad  crossing.  Walton  v.  ,SV.  Louis, 
I.  M.  &-  S.  R.  Co.,  67  .Mo.  56. 

Where  a  person  Ims  used  a  crossing  so 
long  as  to  amount  to  a  license,  the  duty  is 
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imposed  upon  the  company,  in  respect  to 
all  persons  using  the  crossing,  to  exercise 
reasonable  care  in  operating  its  trains. 
Vandewater  v.  New  York  &•  N.  E.  R.  Co., 
74  Hun  32,  26  N.  Y.  Supp.  397,  56  N.  Y. 
S.  A'.  208. 

A  railway  company  must  take  reasonable 
precautions  to  avoid  injuring  persons  in  the 
habit  of  crossing  its  track  at  a  particular 
place,  although  there  is  no  right  of  way 
there.  lUtrrettv.  Midland  R.  Co.,  1  /•".  <S- 
/'.  361.— QUESTIONKD  IN  Harrison  v.  North 
Eastern  K.  Co..  22  VV.  K.  335.  29  L.  T.  844. 

<t.  WIicii  i'ro88iii{;  (li'<uii(;<l  |Mil>lic— 
Dedication.'*' — A  railroad  company  is  en- 
. tilled  to  the  exclusive  use  of  its  grounds, 
except  at  lawful  crossings  of  public  and 
private  ways.  It  is  not  bound  to  guard 
against  accidents  at  the  crossing  of  an  old, 
abandoned  way  which  was  never  legally 
laid  out.  Omaha  &*  R.  V.  R.  Co.  v.  Afar- 
tin,  \()  Ani.  6-  Kng.  R.  Cas.  236,  14  Neb. 
295.  15  N.   ir.R.p.6g6. 

The  establishment  of  a  flag  station  at  a 
railroad  crossing  is  legal  evidence  of  the 
consent  of  the  railroad  corporation  to  whom 
the  easement  and  right  of  passage  with 
trains  belong  that  the  street  may  be  used 
as  a  highway.     li'M  v.  Portland  &*  K.  R. 

Co.,  57  Ale.  117- 

Where  a  corporation  has  for  over  twenty 
years  maintained  a  road  across  its  property, 
which  has  been  used  by  the  public  as  a  con- 
necting link  in  a  road  between  two  towns, 
and  has  laid  railroad  tracks  across  said  rf)ad 
upon  its  property,  and  permitted  the  public 
to  use  the  crossing,  which  it  has  planked, 
without  any  dissent,  it  is  estopped  from  de- 
nying that,  so  far  as  said  crossing  is  con- 
cerned, it  bore  the  same  relatior  and  duty 
to  travelers  upon  it  as  if  it  were  in  fact  a 
public  highway,  and  is  bound  to  use  due 
cart!  and  diligence  in  running  its  trains  over 
said  crossing  to  prevent  injury  to  passen- 
gers lawfully  on  the  road.  Adams  v.  Iron 
Cliffs  Co.,  41  Am.  &>  En^.  R.  Cas.  414.  78 
Mich.  271,  44  -V.   W.  Rip.  270. 

There  was  evidence  that  a  road  over  a 
railroad  had  in  1856  been  dedicated  to  pub- 
lic use  by  a  landowner.  In  crossing  the 
railroad  on  this  road  in  1866  his  wagon 
was  injured  by  the  company's  engine.  The 
court  charged  :  "  If  this  strip  of  ground  so 
thrown  out  was  dcdicat»^d  to  the  public  use, 
without  any  intention  of  resuming  the  ex- 


*See  also/Vj/,  111. 


elusive  right  to  or  use  of  the  said  ground, 
and  if  from  that  time  to  this  the  public  has 
used  this  as  a  public  road,  then  it  has  be- 
come public,  with  all  the  characteristics  of 
a  public  highway,  so  far  as  that  question 
can  have  any  legitimate  bearing  on  this 
issue."  Held,  not  error.  Pillsburfr,  //.  ff. 
(S-  C.  R.  Co.  V.  Dunn,  56  I'a.  St.  280. 

7.  Prvseribiii);  curtain  precautions 
(lucH  not  exclude  otliers.*' — The  gen- 
eral duties  and  liabilities  of  railroad  com- 
panies at  public  and  private  crossings,  pro- 
vided for  in  Me.  I<ev.  St.  ch.  51.  ii!t  15, 
19,  do  not  express  all  the  precautions  neces- 
sary to  avoid  injuries  on  city  thoroughfares. 
The  legislature  does  not  undertake  to  de- 
fine or  point  out  all  the  precautions  which 
reasonable  and  ordinary  care  may  require 
at  such  places.  Webb  v.  Portland  St*  A'.  R. 
Co.,  57  Me.  117. 

Municipal  ordinances  prescribing  certain 
precautions  to  be  observed  by  railroads  in 
using  its  street  crossings  do  not  absolve 
them  from  the  exercise  of  ordinary  care  in 
other  particulars  not  mentioned  in  the  or- 
dinances, but  required  by  the  general  law  of 
the  land,  to  avoid  injury  to  those  using  pub- 
lic crossings  where  the  company's  tracks 
are  laid.  Vl'^ilkins  v.  St.  Louis,  I.  M.  &*  S, 
R.  Co.,  loi  Mo.  93,  13  i.  ir.  Rep.  893. 

8.  Iteciprocal  care  to  be  oliHerved 
by  conipan.y  and  pnblic.f— The  rights 
and  duties  of  a  railroad  company,  and  of  per- 
sons traveling  on  a  public  highway  which 
crosses  the  track  of  the  railroad,  arc  mutual. 
Both  have  the  right  to  pass,  and  both  are 
bound  to  use  ordinary  cai  >  and  diligence  to 
avoid  injury.  Toledo  &*  IV.  R.  Co.  v.  God- 
dard,  25  Ind.  185.  Indianapolis  &*  V.  R, 
Co.  v.  McLin,  8  Am.  &*  Enj;.  R.  Cas.  237,  82 
Ind.  435.  lialtimore  &*  O.  R.  Co.  v.  Oicin^s, 
28  Am.  &*  Ent,'-.  R.  Cas.  639,  65  Md.  502,  5 
At/.  Re/>.  329.  S/iaw  v.  Roston  &•  W.  R. 
Corp.,  8  Gray  (Mass.)  45.— Rkvikwed  IN 
VVehbT^  I^irtland  &  K.  R.  Co.,  57  Me.  117. 
—Pi/tsburi;/i,  Et.  W.  &*  C.  R.  Co.  v.  Maurer, 
2 1  O/iio  St.  42 1 .  Hej'el  v.  Nraport  Ne'a's  <S~« 
M.  V.  R.  Co.,  34  W.  Va.  538,  12  S.  E.  Rep. 

532. 

Neither  are  hound  to  exercise  extraor- 
dinary care.  Willou^t^Iiby  v.  Cltica^o  &*  A'. 
If.  R.  Co.,  37  Iowa  432. 

Trains  have  precedence  at  crossings  of 
public  ways  unobstructed  ;  but  it  is  the  duty 

•  .See  also  f<o.<t,  1 45- 148. 

t  Sec  alsti  /<rs/,  1 1»,  tiHh  248. 
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of  those  directing  the  trains  to  give  proper 
and  siiflicicnt  signals,  and  tutake  all  reason- 
able precautions  to  avoid  collision.  It  is 
equally  the  duty  of  those  approaching  the 
crossings  as  travelers  on  the  highways  to 
approach  with  care.  I'liiltuhlpliia,  II'.  &* 
li.  A'.  Co.  V.  Hoi^^claiui,  66  .!/</.  149.  7  All. 
Rip.  105.  liraiun  v.  Tixas  &"  J'.  A'.  Co.,  42 
/.«.  //««.  350.  7  .So.  Rep.  682. 

The  degree  of  care  and  diligence  which  a 
railroad  company  and  the  traveler  are  each 
reciiurcd  to  exercise  is  that  degree  of  care 
and  diligence  which  an  ordinarily  prudent 
person  would  exercise  under  like  circum- 
stances, and  not  any  higher  or  lower  degree 
of  care  or  diligence.  An  "  ordinary  person  " 
is  not  necessarily  an  "ordinarily  prurient 
person,"  and  an  instruction  using  the  former 
phra.se  is  faulty.  C/iicuji^o,  K.  &•  IV.  R.  Co, 
V.  J'is/ier,  49  Kitn.  460,  30  J'ac.  Rep.  462. 

Where  a  railroad  track  is  crosseil  by  a 
path  commonly  used  by  passengers,  trains 
slioiild  use  great  diligence  to  guard  against 
accident;  and  a  like  diligence  and  caution 
devolve  upon  passengers.  Il'/talen  v.  S(. 
Loin's,  K.  C.  &■»  iV.  A'.  Ck,  60  Afo.  323,  gAm. 
Ry.  Rep.  224. 

Railway  corporjitions,  in  view  of  the  dan- 
gerous machinery  pro|)elled  by  steam  along 
streets  of  populous  cities,  are  held  to  a 
greater  degree  of  care  and  vigilance  than  a 
traveler  thereon.  This  rule  is  based  upon 
the  ground  of  public  policy.  Il'hile  v. 
IValmsh  Western  R.  Co.,  34  Mo.  App.  57. 

"  In  crossing  ordinary  roads  caution  and 
care  are  chiefly  demanded  to  avoid  running 
against  or  over  anyI>ody  else;  in  crossing 
railrc.  Is  it  is  exacted  to  avoid  being  run 
over  yourself.  In  the  former  case  the  blame 
attiichcs/;'/'///(i/(rt7f  to  the  party  doing  the 
injury;  in  the  latter  it  attaches,  in  the  lirst 
instance,  to  the  party  "hstructing  the  track." 
Te/fer  v.  Northern  R.  Co.,  30  A'.  /.  /..  188. 

in  an  action  for  injuries  sustained  by  col- 
lision at  a  crossing  the  judge  instructed  the 
jury  "  that  the  plaintiff  was  bound  to  use 
ordinary  care  in  the  conduct  and  manage- 
ment of  his  vehicle  in  the  highway,  and  in 
the  approach  to  and  passage  of  the  crossing ; 
and  the  defendants  were  hound  tf>  use  rea- 
sonable care  in  the  conduct  and  manage- 
ment of  their  engines  and  trains,  the  man- 
ner and  extent  of  which  woiikl  be  such  care 
in  the  management  of  their  engines  and 
trains  as  would  be  siiflicicnt  to  enable  a 
traveler  upon  the  highway,  who  used  or- 
dinary care,  to  pass  over  the  crossing  in 


safety."  Held,  objectionable,  as  implying 
that  proof  of  due  care  on  the  part  of  the 
plaintiti  would  of  itself  show  that  the  de- 
fendants were  in  fault.  S/nnu  v.  lioston  &* 
VV.  R.  Corp.,  8  Gray  {Mass.)  45.  — Dl.silN- 
GUlsiiip:D  IN  Favor  v.  Boston  &  L.  R.  Corp., 
114  Mass.  350. 

SI.  Mutual  iiihI  rofiproral  ri{;litH  of 
coiiiimiiy  iii<<l  {Mililiv.'*' — The  rights  of  a 
traveler  on  a  higiiway,  where  it  crosses  a 
railroad,  are  not  subordinate  to  those  of  the 
railroad  company,  or  superior  to  them,  but 
equal ;  and  both  parties  are  bound  to  use 
ordinary  care — the  one  to  avoiil  committing 
injury,  and  the  other  to  avoid  receiving  it. 
Pennsylvania  Co.  v.  Krick,  47  Ind.  368.  Mor- 
ris V.  Cliiea^ro,  M.  &'  St.  P.  R.  Co.,  26  Fed. 
Rep.  22.  Galena  &•  C.  U.  R.  Co.  v.  J)ilt,  23 
///.  265.— yuoTKi)  IN  Chicago,  H.  &  (J.  R. 
Co.  V.  McGaha,  19  111.  App.  342.  Rkviiavk.d 
IN  Chicagf).  B.  &  y.  R.  Co.  v.  Payne,  49  HI. 
499. — Cliiraii^o  &*  N,  W.  R.  Co.  v.  Hatch,  79 
///.  137.— yuoTKi)  IN  Terre  Haute  &  1.  R. 
Co.  V.  Black,  18  111.  App.  45. 

At  a  railroad  crossing  neither  the  travel- 
ers upon  the  highway  nor  the  railroad 
company  have  an  exclusive  right  of  pas- 
s;!ge.  but  their  rights  are  concurrent.  A'orth 
Pa.  R.  Co.  V.  lleileman,  49  Pa.  St.  60. 

A  railroad  com|)any  is  the  owiur  of  its 
right  of  way  antl  has  the  right  of  passage 
and  use,  in  the  ordinary  .iianner,  of  its 
tracks  at  highway  crossings.  Likewise  do 
the  public  have  a  right  of  way  and  of  pas- 
sage across  such  tracks  to  be  used  and  en- 
joyed in  the  ordinary  manner.  These 
rights  arc  in  a  sense  reciprocal,  and  must 
be  exercised  with  due  regard  to  the  rights 
of  eacii  other.  Kelly  v.  Miehi^an  C.  R. 
Co.,  28  Am.  iS-  /inj,r.  R.  Cas.  633,  65  Mieh. 
186.  31  A',  ir.  Rep.  9c  . 

10.  <N>ni|Miiiy  entitled  to  riKlit  of 
wa.V. — While  in  a  sense  the  rights  of  trav- 
elers and  a  railroad  cr)inpany  upon  a  high- 
way crossing  are  equal,  yet  in  respect  to  the 
priority  of  passage  the  right  of  the  com- 
pany is  superior.  Ohio  &^  M.  R.  Co.  v. 
Walker,  ^2  Am.  «S^  /'."«^'.  A'.  Cas.  \z\  113 
hut.  196,  15  A'.  A.  Rep.  234,  12  West.  Rep. 
731.  Wivhard  v.  Pennsylvania  R.  Co., 
55   Am.   <S^    A//^'.  A'.  Cas.  258,  153   Pa.    St. 

\\T,2UAtl.   Rep.    105.— DiSAI'I'ROVINC.  AND 

RKViKWiNO  Houston  \'  T.  C.  R.  Co.  v. 
Carson,  66  Tex.  345.  Quoting  and  fmi,- 
LUWiNU  Reading  &C.  K.  Co.  v.  Ritchie,  102 
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Pa.  St.  \2l.—niack  V.  liurlinglon,  C.  R.  St* 
M.  A'.  Co.,  38  /(Twa  515.— yuoTiNG  Warner 
V.  New  York  C.  R.  Co..  44  N.  Y.  465. 

While  a  railroad  company  has  a  superior 
ri^ht  of  passage  at  crossings,  still  a  citizen 
has  a  rifilit  to  use  the  track  for  the  purpose 
of  passage,  subordinate  to  the  riyht  of  the 
company,  and  may  recover  for  an  injury 
which  is  neylif^enlly  inflicted.  Louisville, 
N.  A.  &*  C.  h\  Co.  V.  I'hiltips,  31  Am.  is* 
Kiig.  K.  Cas.  432,  1 1 2  Ind.  5y,  1 3  N.  E.  Rep. 
132,  II   West.  Rep.  1  ly. 

Where  a  railroad  crosses  a  highway  at 
grade,  trains  upon  the  one  and  teams  upon 
ihe  other  have  each  a  legal  right  \o  cross, 
and  each  have  the  right  to  require  the  ex- 
ercise of  due  care  on  the  !)art  of  the  other; 
but  from  the  greater  speed  of  the  trains, 
the  greater  difficulty  of  stop|)ing  them,  and 
the  rccjuiremcnts  of  public  travel  thereon, 
the  trains  have  precedence.  Morris  v. 
Cliiciigo,  M.  &*  SI.  /'.  R.  Co..  26  Fed.  /uy. 

A  railroad  company  is  entitled  to  prece- 
dence at  highway  crossings,  on  condition 
that  it  shall  give  reasonable  and  timely 
warning  of  the  approach  of  its  trains,  and 
a  failure  to  give  such  warning  is  negligence. 
Indiitnapolis  &*  V.  R.  Co.  v.  Mcl.in,  8  Am. 
&*  Knf;.  R.  Cas.  zyj,  82  Ind.  435. — yuori.NG 
Continental  Imp.  Co.  v.  Stead,  95  U.  S.  161. 

11.  How  far  coiiiimiiy'H  ritrlit  of 
way  at  croHHint;.**  In  cxcliiNive.— 
The  right  of  the  public  in  a  highway  cross- 
ing a  r;iilrf)ad  is  simply  a  right  of  passage 
across  the  railroad,  and  no  mdividual  has 
the  right  to  commit  a  trespass  upon  the 
company's  property  within  the  limits  of  the 
highway  CDssing,  which  is  for  the  purpose 
of  passage  from  one  side  of  the  railroad  to 
the  other;  and  any  other  use  thereof, 
wlici her  between  the  tracks  or  rails,  is  lui- 
warraiited.  The  right  of  way  and  of  use, 
when  nt)i  used  or  retjuired  for  such  passage, 
belongs  to  the  railroad  company,  and  may 
be  used  by  it  in  the  same  manner  as  if  no 
street  crossing  was  there.  Kelly  v.  Michi- 
j^iin  C.  R.  Co.,  28  ^Im.  &•  luit,'.  R.  Gis.  633, 
65  .1//V7/.  186,31  A\  ir.  /»'</.' 904. 

An  instruction  that  asserts  an  absolute 
right  of  way  in  a  railroad  company  over  its 
track  as  against  all  fool  passengers  and 
vehicles  at  crossings,  without  regard  to  the 
cirnimstanccs,  is  properly  refused.  Such 
right  of  way  is  not  absolute.  Cliieiij;o  W. 
D,  R.  Co.  v.  lni;rii/iiuii,  33  ///.  ^Ipp.  351. 

The  rule  of  law  that  trains  tiuve  an  ubso- 
3  D.  R.  D.— 30. 


lute  right  of  way  as  against  persons  cross- 
ing the  track  only  applies  to  regular  trains 
running  on  schedule  time,  and  does  not 
apply  to  a  switch-train  that  is  liable  to 
move  back  and  forth  at  any  time.  Aort/iern 
Pi\c,  R.  Co.  V.  Holmes,  3  Wash.  T,  543,  18 
Pac.  Rep.  76. 

1 2.  How  far  <>iii|>1o\(>n  may  aNNiiiiiu 
that  |H>rNoii  will  l«'av«  trat-k.*— No 
general  duty  rests  upon  an  engineer  in  re- 
spect to  a  traveler  whom  he  sees  approach- 
ing the  crossing.  He  has  ordinarily  a 
right  to  assume  that  he  will  regard  the  sig- 
nals if  they  have  been  given,  and  will  stop 
when  he  reaches  the  railroad,  and  is  called 
upon  to  act  only  when  the  traveler  is  so 
near  the  crossing  as  to  alarm  liim.  Dyson 
V.  iWto  York  &*  N.  E.  R.  Co.,  57  Conn.  9, 
17  All.  Rep.  137.  Wabash,  St.  1..  &*  P.  R. 
Co.  V.  Kroiifrh,  13  ///.  App.  431.  DhioHr*  Af. 
R.  Co.  V.  Walker,  32  Am.  &*  Eng.  R.  Cas. 
121,  113  /tid.  iy6,  15  A'.  /','.  Rep.  234,  12 
West.  Rep.  731.  I.esan  v,  Maine  C.  R.  Co., 
23  ^Im.  iS-  Eng.  R.  Cas.  245,  77  Me.  85. — 
yuoilNG  Continental  Imp.  Co.  7'.  Stead,  95 
U.  S.  161 ;  Whitney  i>.  Maine  C.  R.  Co.,  69 
Me.  208.— Cra/v.  Chicago  &*  N.  W.  R.  Co.. 
94  Mieh.  579,  54  A^.  //'.  Rep.  388.— Dl.s- 
■nNGUlsiiiNG  Detroit  &  M.  R.  Co.  ?'.  Van 
Steinburg,  17  Mich.  i)g.—/ioyd  v.  Walias/i 
Western  R.  Co.,  105  Mo.  371,  16  S.  IV.  Rep. 
yoy. 

An  engineer  of  a  railroad  train  is  not  re- 
quired lo  be  such  an  expert  in  psychology  as 
to  be  able  to  read  the  mind  of  a  man,  in 
possession  of  his  faculties,  a|)proacl)ing  tlie 
track,  and  to  foretell  that  he  will  act  difTer- 
ently  from  an  ordinarily  prudent  man. 
lioyd  V.  W abash  Western  R.  Co.,  105  Mo. 
371,  16  kS'.  //'.  Rep.  yoy. 

An  engineer  is  not  bound  to  anticipate 
that  the  driver  of  a  team  which  is  .seen 
slowly  approaching  the  track  is  asleep,  nor 
is  he  bound  t(i  stoi>  his  train,  or  even  to 
check  its  speed  as  soon  as  the  team  is  seen, 
though  the  driver  may  be  seen  reclining  on 
the  load.  Having  given  the  signals,  he  has 
a  right  to  assume  that  the  team  will  be 
stopped  before  it  reaches  the  track;  and 
this  is  es|)ecially  so  where  the  team  is  pull- 
ing a  loafled  wagon  iq)  a  grade  toward  the 
track.  Indiana,  II.  &*  W.  R.  Co.  v.  Wheeler, 
115  /////.  253,  15   West.  Rep.  133,  17  A'.  A". 

R'p.  5f'3- 

Where  an  engineer  makes  an  effort  to 
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stop  the  train  after  he  has  given  signals,  as 
soon  as  he  sees  that  a  person  approaching 
the  track  with  a  team  lias  not  stopped,  but 
fails  to  do  so  in  time  to  avoid  a  collision, 
there  is  no  ground  for  the  assumption  that 
the  engineer  "purposely,  intentionally,  or 
recklessly "  caused  the  injury,  though  he 
may  not  have  attempted  to  stop  the  engine 
when  the  party  was  first  seen,  and  failed  to 
see  him  as  soon  as  others.  Indiana,  B.  <S>» 
W.  K.  Co.  V.  Wh^'elcr,  115  Ind.  253,  15 
West.  Rep.  133,        /'  E.  Rep.  563. 

A  locimiotive  j^^^ineer  is  not  entitled  to 
assume  in  all  cases  that  persons  on  a  public 
iime  to  save  th':m- 
runnmi;  ..  -ain  at  a  public 
crossing  in  a  city  I  .-  bound  to  observe 
reasonable  diligence  bcore  he  discovers 
peril  as  well  as  afterwards,  and  the  com- 
pany is  responsible  for  his  negligent  errors 
of  judgment.  Georgia  Midland  <S^  G.  R. 
Co.  V.  Evans,  87  Ga.  673,  135.^.  Rep.  580. 
Railroad  companies  have  not  the  right  to 
run  their  tra;i  s  upon  the  assumption  that 
travelers  on  a  highway  which  the  railroad 
crosses  will  always  be  prudent  and  careful. 
On  the  contrary,  th^y  may,  very  properly, 
presume  that  persons  crossing  the  track 
will  frequently  be  negligent,  and  therefore 
they  should,  in  view  of  such  well-known 
fact,  observe  the  greater  caution.  Card 
v.  New  York  &•  H.  R.  Co.,  50  Barb.  {N.  Y.) 

39- 

The  plaintiff  having  been  run  over  by  de- 
fendant's engine  at  a  street  crossing,  an  in- 
struction as  to  the  degree  of  care  to  be  ex- 
ercised by  an  engineer  on  approaching  such 
a  crossing,  to  the  effect  that  the  mere  fact 
that  a  traveler  is  approaching  the  track  is 
not  sufficient  to  require  tne  engineer  to  give 
an  alarm  or  stop  his  engine,  especially 
where  it  is  in  broad  daylight,  the  engine 
plainly  visible,  the  engine  bell  ringing,  and 
the  traveler  an  adult  in  apparent  possession 
of  his  senses  and  looking  in  the  direction  of 
the  train  ;  that  in  such  a  case  the  engineer 
would  have  the  right  to  assume  that  the 
traveler  would  stop,  but  that  he  cannot  rest 
on  tliat  assumption  so  long  as  to  allow  his 
engine  to  reach  a  point  where  it  will  become 
impossible  for  him  to  control  his  train  or 
give  warning  in  time  to  prevent  injury  to 
the  traveler,  supposing  the  traveler  to  con- 
tinue in  his  course — held,  sufficiently  favor- 
able to  the  defendant.  Meddles  v.  C/iicago 
6-  N.  IV.  R.  Co.,  n  Wis.  238,  4r)  A'.  \v. 
Rep.  1 1 5. 


13.  Colliding:    with    teams. —The 

proposition  that  plaintiff  ought  not  to  re- 
cover unless  the  locomotive  or  some  part 
of  the  train  came  into  actual  contact  with 
his  horse  or  vehicle  cannot  be  maintained. 
Strong  V.  Sacramento  &^  P.  R.  Co.,  8  Am.  &• 
Eng.  R.  Cas.  273,  61  Cal.  326. —  DlSTiN- 
GUI.SHING  Peru  &  I.  R.  Co.  v.  Hasket,  10 
Ind.  409;  Burton  v.  Philadelphia,  etc.,  R. 
Co.,  4  Harr.  (Del.)  252. 

A  railroad  company  is  not  responsible  to 
a  traveler  on  a  public  highway  for  striking 
with  its  train  the  wagon  and  horse  of  the 
latter,  at  a  place  where  the  highway  crosses 
the  track  of  the  former,  where  the  injury 
was  the  result  of  accident  alone,  without 
negligence  or  fault  on  the  part  of  the  com- 
pany or  its  servants.  Zeigler  v.  Northeast- 
ern R.  Co.,  5  So.  Car.  221.— EXPLAINING 
Danner  v.  South  Carolina  R.  Co.,  4  Rich. 
(So.  Car.)  329. 

Where  a  railroad  company  is  sued  to  re- 
cover for  the  death  of  a  person  killed  at  a 
crossing,  there  can  be  no  recovery  where  the 
facts  show  that  the  proximate  cause  of  the 
accident  was  the  inability  of  the  deceased 
to  control  his  horse,  and  not  the  negligence 
of  the  company.  Barringerw.  New  York  C. 
&*  H.  R.  R.  Co.,  18  Hun  {N.  Y.)  398.— Dis- 
TINGUISHED  IN  Masterson  v.  New  York  C. 
&  H.  R.  R.  Co.,  3  Am.  &  Eng.  R.  Cas.  408, 
84  N.  Y.  247,  38  Am.  Rep.  510. 

A  railroad  engineer  is  not  bound  to  stop 
liis  engine  when  approaching  a  crossing  to 
avoid  a  collision  with  a  team  which  he  sees 
approaching  the  track.  Chicago,  B.  &*  Q. 
R.  Co.  V.  Elorens,  32  ///.  App.  365.— QUOT- 
ING Chicago,  B.  &  Q.  R.  Co.  v.  Damrell,  81 
111.  453—5/.  Louis,  A.  <S-  T.  H.  R.  Co.  v. 
Manly,  58  ///.  300,  1 1  Am,  Ry.  Rep.  102. 
Rigler  v.  Charlotte,  C.  &*  A.  R.  Co.,  26  Am. 
<S-»  Eng.  R.  Cas.  386,  94  N.  Car.  604. 

If  a  team  can  be  checked  on  seeing  the 
approach  of  a  train  more  readily  than  the 
train,  it  should  be  so  checked  up;  and  it  is 
also  the  duty  of  the  person  having  it  in 
charge  to  use  all  reasonable  efforts  to  see 
and  avoid  the  danger.  And  the  same  duty 
devolves  on  those  having  charge  of  the 
train.  Neither  has  the  right  to  be  upon  the 
crossing  at  the  same  instant  of  time,  ///i- 
nois  C.  R.  Co.  v.  Benton,  69  ///.  174. 

14.  witli    Htalled   tuaiiis.— The 

mere  fact  that  an  engineer,  at  a  distance  of 
a  mile  or  a  mile  and  a  quarter  from  a 
private  crossing,  sees  a  load  of  logs  to 
which  horses  are  attached  standing  on  the 
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track  at  the  crossing  is  not  sufficient  to 
-warn  him  that  the  load  is  fast  upon  the 
track  and  that  the  horses  are  unable  to 
move  it,  and  he  is  not  called  upon  to  check 
the  speed  of  his  train  until  signaled,  or  un- 
til near  enough  to  the  crooiing  to  see  the 
danger  for  himself.  Frost  v.  Milwaukee  Sf 
N.  K.  Co.,  96  Mic/i.  470,  56  A^.   IV.  Kep.   19. 

In  order  to  convict  a  railroad  company  of 
wilful  and  reckless  conduct,  or  of  gross  neg- 
ligence in  running  a  freight  train  into  a 
load  of  logs  to  which  horses  are  attached, 
and  which  has  become  stalled  on  a  private 
crossing,  it  must  be  shown  that  the  en- 
gineer knew  the  situation  at  the  crossing  in 
ample  time  to  stop  his  train,  and  that  he 
ran  on  in  spite  of  such  knowledge,  knowing 
the  consequences  which  must  ensue  if  he 
failed  to  stop  the  train  before  reaching  the 
obstruction.  Frost  v.  Milwaukee  &•  N.  R. 
Co.,  96  Mich.  470,  56  N.  IV.  Rep.  19.— QUOT- 
ING Denman  v.  Johnston,  85  Mich.  396. 

As  a  railroad  train  passed  a  curve  a  loaded 
wagon  was  seen  stationary  across  the  track 
while  yet  a  sufficient  distance  away  to  have 
stopped  the  train  in  time  to  have  avoided  a 
collision ;  but  the  engineer  ran  on  suppos- 
ing that  the  wagon  would  be  removed,  but 
the  team  was  stalled  and  a  collision  oc- 
curred. Held,  that  it  was  the  duty  of  the 
engineer  to  use  the  certain  means  within 
his  control  to  avoid  a  collision  by  stopping 
his  train,  and  his  failure  to  do  so  was  culp- 
able negligence.  Chicago  &^  A.  R.  Co.  v. 
Hogarth,  38  ///.  370.— CuiTiciSKr)  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274. 
Followed  in  Chicago  &  A.  R.  Co.  v. 
Gretzner,  46  111.  74. 

Plaintiff's  portable  engine  was  destroyed 
by  collision  it  a  defective  crossing  at  which 
it  had  become  stalled.  His  driver,  upon 
•  seeing  a  train  turn  a  curve  more  than  lotxj 
yards  disiant.  ran  along  the  track  waving  1 
handkerchief.  The  engineer  testified  th  c 
he  saw  the  driver  upon  the  track  waving  his 
handkerchief  a.=i  soon  as  he  turned  the 
curve,  and  the  fireman  testified  that  he 
called  the  engineer's  attention  to  the  ob- 
struction 600  yards  from  the  crossing.  The 
train  was  running  at  a  speed  of  about  35 
miles  an  hour  and  could  be  stopped  in  350 
yards.  The  engineer  made  no  attempt  to 
stop  it  until  within  10  yards  from  the 
crossing.  Held,  that  the  railroad  company 
could  not  complain  of  the  omission  of  the 
court  to  instruct  the  jury  that  it  was  negli- 
gence on  the  part  of  the  defendant  if  tlie 


engineer  could  have  seen  by  watchfulness, 
though  he  aid  not  in  fact  see,  that  the  road 
was  obstructed,  in  time'  to  stop  his  train  be- 
fore reaching  the  crossing.  Bullock  w.  IVil- 
mingion  &•  IV.  R.  Co. ,  42  Am.  &-•  Fug.  R, 
Cas.  93,  105  A^.  Car.  180,  10  5.  F.  Rep.  988. 
15.  Injuries  caused  by  frig:Iiteiiiiig: 
teams,  generally.*  —A  railroad  company 
having  a  chartered  right  to  propel  their 
cars  by  steam,  are  not  responsiljje  for  in- 
juries resulting  from  the  proper  use  of  such 
agency.  Whether  alarming  a  horse  and 
causing  an  accident  by  a  rapidly  moving 
train,  or  sounding  a  whistle,  will  make  the 
company  liable  for  damages,  depends  upon 
whether  it  was  from  want  of  proper  care  in 
those  in  charge  of  the  train.  Philadelphia, 
W.  (S-  n.  R.  Co.  v.  Stinger,  78  Pa.  St.  219. 
— Quoted  in  Stanton  v.  Louis"ille&  N.  R. 
Co..  91  Ala.  382  ;  Steiner  v.  Piiiladelphia 
Traction  Co.,  41  Am.  &  Eng.  R.  Cas.  535, 
134  Pa.  St.  199;  Abbot  v.  Kalbus,  39  Am.  & 
Eng.  R.  Cas.  594,  74  Wis.  504,  43  N.  W.  Rep. 

367- 

That  a  driver  20  or  30  yards  away  volun- 
tarily urged  a  mule  upon  a  railroad  cross- 
ing, ahead  of  an  approaching  engine  only  40 
or  50  yards  away,  is  less  probable  than  that 
the  mule  was  frightened  by  the  blowing  of 
the  whistle  and  ran  upon  the  crossing  in 
S|)ite  of  the  driver's  efforts  to  prevent  it. 
Central  R.&'  li.  Co.  v.  Hollinshead,  81  Ga. 
208,  7  S.E.  Rep.  172. 

So.  Car.  Gen.  St.  §  1529,  relating  to  in- 
juries at  crossings,  is  intended  to  change 
the  common  law  doctrine  of  contributory 
negligence,  and  must  be  construed  strictly. 
The  section  by  iis  terms  applies  only  to 
cases  in  which  a  person  is  injured  in  his  per- 
son or  property  by  collision  with  tlie  engine 
or  cars  of  a  company  at  a  crossing,  and  can- 
not be  construed  or  enlarged  so  as  to  in- 
clude a  person  injured  by  being  thrown 
from  a  vehicle  in  consequence  of  the  fright 
of  his  horses,  but  so  as  not  to  come  in  col- 
lision with  the  train.  H'hiltonv.  Richmond 
&^  D.  R.  Co.,  57  Fed.  Rep.  551.— DiSTiN- 
OUISHINO  Kaminitsky  z/,  North  Eastern  R. 
Co.,  25  So.  Car.  53. 

The  plaintiff's  intestate  was  driving  to- 
ward a  crossing  with  a  wagon  used  for 
carrying  wood,  on  which  was  an  empty 
wood  rack,  and  he  sat  on  a  string-piece  of 

*  See  also  pout,  IJIO,  140;  and  also  title 
Fhicmiknino  I'kams. 

Horses  frightened  at  cruiisliigs,  sec  note,  37 
Am.  &  Enu.  R.  Cas.  4E8. 
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the  rack.  This  gave  him  a  low  position, 
where  he  could  not  so  easily  see  an  ap- 
proaching train  and  could  not  so  easily 
manage  his  horse,  if  frightened,  as  upon  a 
seat  of  ordinary  height.  The  horse  was 
frightened  at  the  sudden  sight  of  a  locomo- 
tive near  him,  and  became  uncontrollable 
and  dashed  upon  the  track  in  front  of  the 
engine.  The  court  correctly  found  that 
plaintiff's  intestate  was  not  guilty  of  con- 
tributory negligence.  Bates  v.  Neiu  York 
&•  N.  E,  A'.  Co.,  6o  Conn.  259,  22  Ail.  Rep. 

538. 

The  respondents,  the  plaintiffs  in  the 
court  below,  were  lawfully  driving  in  their 
carriage  along  the  highway,  aA  when 
within  about  116  feet  of  the  cro.^ing  of  ap- 
pellants' railway  a  train  passed,  which 
fi  i.ij;litened  the  horse,  causing  it  to  turn  and 
upset  the  vehicle,  by  which  the  plaintiffs 
sus.ained  serious  injury.  It  was  shown  that 
the  driver  of  the  locomotive  had  omitted 
to  give  the  usual  statutory  signal  by  whis- 
tling or  ringing  a  bell  when  at  a  distance  of 
eighty  rods  from  such  crossing.  In  an  action 
brought  against  the  railway  company  a  ver- 
dict was  found  in  favor  of  the  plaintiffs, 
which  the  Common  Pleas  Division  refused 
to  set  aside.  On  appeal  this  judgment  was 
affirmed,  and  the  appeal  dismissed  with 
costs.  Kosenberger  v.  Grand  Trunk  R,  Co., 
15  Am.  6-  Eng.  R.  Cas.  448,  8  Ont.  App. 
482. 

lO.  Fri{>liteiiiiig  teams  by  escap- 
ing: steaiii.* — It  is  actionable  negligence 
for  an  engine  driver  to  blow  off  steam  while 
passing  a  level  highway  crossing,  so  as  to 
frighten  horses  waiting  to  pass.  Manches- 
ter S.J.  R.  Co.  V.  Fullarton,  14  C.  B.  N.  S. 
54,  1 1   IV.  R.  754. 

It  is  not  negligence  for  ar  engineer  to 
hold  his  train  for  a  reasonable  time  at  a 
crossing  without  drawing  his  fires  or  inject- 
ing cold  water,  so  as  to  prevent  an  escape 
of  steam,  w'len  it  appears  that  by  so  doing 
public  travel  would  have  been  delayed. 
Louisville,  N.  A,  &*  C.  R.  Co,  v.  Schmidt, 
55  Am.Sr'  Eng.  R.  Cas.  128,  134  Ind.  xd, 
33  .V.  E.  Rep.  774. 

Whether  a  railroad  company  should  warn 
persons  of  the  danger  of  passing  a  crossing 
when  a  locomotive  near  by  is  emitting  steam, 
is  a  question  of  fact.  Le%vis  v.  Eastern  R, 
Co.,  40  A^.  H.  187. 

•  See~Ilso  post,  i;m»,T4:o7 

Frightening  horses  at  crossing  by  escaping 
steam,  see  45  Am.  &  Eno.  R.  Cas.  206,  abstr. 


In  an  action  against  a  railroad  for  negli- 
gently killing  a  person  at  a  crossing  the 
question  of  the  company's  negligence  is 
properly  submitted  to  the  jury,  where  the 
proof  shows  that  the  engine  lay  on  the  cross- 
ing, and  after  waiting  some  twenty  minutes 
the  gates  were  raised  and  deceased  was 
attempting  to  cross  in  front  of  the  engine, 
when  the  automatic  valves  of  the  engine 
began  to  emit  steam,  which  frightened  a 
a  horse  near  by,  which  ran  over  the  de- 
ceased, causing  his  death.  Scaggs  v.  Dela- 
ware &^  H.  Canal  Co.,  26  N.  Y.  Supp.  yi^, 
56  A':  F.  S.  R.  319,  74  Hun  198. 

Plaintiff  was  driving,  and  upon  approach- 
ing a  crossing  was  detained  some  time  fay  a 
train  of  cars,  and  when  they  were  removed 
the  engine  backed  and  lay  on  the  crossing. 
Plaintiff  then  inquired  if  it  was  all  right  t;) 
go  ahead,  and  some  one  on  the  engine  re- 
plied, "All  right ;  go  ahead."  The  engine 
was  automatic,  and  as  plaintiff  was  near- 
ing  It  steam  suddenly  escaped  from  thi 
whistle,  and  it  was  sounded  three  times, 
and  steam  escaped  from  the  side  of  the 
engine  and  frightened  plaintiff's  horse, 
causing  him  to  be  thrown  from  his  buggy 
and  injured.  Held,  that  the  direction  to  go 
ahead  could  not  be  restricted  to  mean  only 
that  the  crossing  was  clear,  but  implied  also 
that  the  engineer  had  control  of  his  engine. 
Keech  v.  Rome,  !V.  &'  O.  R.  Co.,  35  A^.  Y. 
S.  R.  902,  59  Hun  617,  13  TV.  Y.  Supp.  149. 

17.  Eii|;:iiie  or  car  left  fstan<liii(.v 
near  cro.ssiiif«:.— Where  a  railroad  com- 
pany leaves  its  cars  standing  in  a  public 
highway,  in  violation  of  §§  1964.  2170,  Ind. 
Rev.  St.  1 88 1,  and  a  horse,  through  fright, 
without  fault  of  the  driver,  becomes  uncon- 
trollable and  runs  away,  and  in  attempting 
to  leap  through  one  of  the  apaces  between 
the  coupled  cars  is  killed,  the  company  is. 
liable.  Grimes  v.  lAiuisville,  N.  A.  &^  C.  R, 
Co.,  3  Ind.  App.  573,  30  A^.  E.  Rep.  200. 

In  an  action  against  a  railroad  company 
for  injuries  at  a  highway  crossing,  where  the 
complaint  alleged  that  defendant's  negli- 
gence consisted  in  leaving  a  bo.x  car  on  the 
crossing,  it  was  insisted  that  the  evidence 
was  not  sufficient  because  it  failed  to  show 
that  the  defendant  placed  the  car  on  its 
track  so  as  to  extend  into  the  highway,  but 
that  intermeddlcrs  might  have  placed  it 
there.  It  was  positively  proven  that  the 
car  was  on  the  crossing.  Held,  that  the  in- 
ference of  the  jury  that  the  coirpany  placed 
the  car    on  the  crossing  was  reasonable. 


CROSSINGS,  INJURIES   AT,  18  22. 


469 


Cleveland,  C,  €.&*  I.  R.  Co.  v.  Wynant,  55 
Am.  &>  Eiig.  R.  Cas.  So,  134  Ind.  681,  34  A'. 
£.  Kcp.  569. 

18.  Duty  to  supply  brakes. — Rail- 
road companies  are  bound  to  supply  their 
trains  with  brakes,  and  if  a  person  is  injured 
on  crossing  a  track  and  the  injury  could 
have  been  avoided  by  the  use  of  brakes,  the 
omission  to  have  them  or  to  use  them  is 
such  i.egligence  as  to  render  the  company 
liable.  Costello  v.  Syracuse,  B.  &^  iV.  Y.  A'. 
Co.,6t,  Barb.  (yV.  F.)  92 ;  appeal  dismissed  (?) 
55  yV.   F.  641,  mem. 

lU.  Company  liable  where  brake- 
inau  moves  eu^iiie  without  author- 
ity.— Wliere  a  party  is  injured  by  an  engine 
on  the  main  track  of  the  road,  the  company 
cannot  escape  liability  by  showing  that  the 
engine  was  being  moved  by  a  brakeman 
without  authority  from  the  company.  Hous- 
ton &^  T.  C.  R.  Co.  V.  Stewart,  (Tex.)  17  S. 
W.  Rep.  33. 

20.  Itegulatint;  distance  between 
trains. — The  rules  which  regulate  the  dis- 
tance from  :ch  other  at  which  trains  run 
on  a  railroad  are  intended  solely  for  the 
protection  of  the  property  of  the  company 
and  the  safety  of  their  employes  and  pas- 
sengers, and  not  for  persons  who  may  be 
traveling  along  the  highway;  and  no  infer- 
ence of  negligence  can  be  drawn  from  the 
proximity  of  trains  in  an  action  to  recover 
damages  for  an  injury  done  to  a  person 
while  crossing  the  track  ?:  a  place  not 
known  or  used  as  a  public  crossing.  Phila- 
delphia Or-  R.  R.  Co.  v.  Spearen,  47  Pa.  St. 
300. 

Where  one  train  is  run  so  close  behind 
another  as  to  make  the  statutory  signals 
unavailing  as  means  of  warning  travelers, 
the  railroad  company  is  guilty  of  negligence. 
Chicago  &^  E.  I.  R.  Co.  v.  Boggs,  23  Am.  &* 
Eng.  R.  Cas.  282,  loi  Ind.  522,  51  Am.  Rep. 
761. 

21.  Certain  rules  for  determining 
Meiflifjenee.— The  liability  for  injury  to 
foot  passengers,  occasioned  by  a  collision 
with  carriages,  cars,  or  engines,  is  the  same 
as  that  which  arises  in  respect  to  a  collision 
between  two  carriages  meeting  on  the  liigh- 
Uray.  Brand  v.  Schenectady  (S-  T.  R.  Co.,  8 
Barb,  {N.  Y.)  368. 

An  engineer  is  to  be  judged  by  the  cir- 
cumstances as  they  appeared  to  him  at  the 
time,  and  not  as  they  appear  to  otiiers  after- 
wards. Anderson  v.  New  York  <S-  A^.  E,  R, 
Co.,  60  Conn.  293,  22  Atl.  Rep.  566. 


22.  When  company's  negligence 
for  the  jury.*— On  the  question  of  the 
negligence  of  a  railroad  company  by  whose 
train  a  person  was  killed  at  a  highway 
crossing  where  another  railroad  crossed  the 
same  highway  near  by,  the  rate  of  speed  at 
which  trains  should  be  permitted  to  ap- 
proach the  crossing,  the  length  of  time  be- 
fore the  passage  of  a  train  that  warning 
should  be  given,  and  the  kind  of  warning 
to  be  given,  and  the  kind  of  gates  or  bar- 
riers to  be  used,  are  all  matters  for  the  con- 
sideration of  the  jury.  Marks  v.  Fitchbiirg 
R.  Co.,  155  Mass.  493,  29  A^.  E.  Rep.  1148. 

Where  there  is  a  conflict  of  evidence  as 
to  the  question  of  the  company's  negligence 
in  injuring  a  person  at  a  crossing,  the  case 
should  be  submitted  to  the  jury.  So  held, 
where  plaintiff  and  his  witnesses,  some  of 
whom  listened  for  signals,  testified  that 
none  were  given;  while  on  the  other  hand 
the  train  c"-'  loyes  and  other  witnesses  for 
the  compa  .estified  that  the  signals  were 
given.  Cah.pbell  v.  New  York  C.  ^^  H.  R. 
R.  Co.,  3  N.  Y.  Supp.6g\,  49  Hun  611,  mem., 
19  A^.  Y.  S.  R.  659;  affirmed  in  121  A^  Y. 
669,  mem. 

Where  a  railroad  company  is  sued  for  in- 
juring a  child  while  attempting  to  cross  the 
track  the  question  whether  the  engineer 
used  reasonable  diligence  to  avoid  the  in- 
jury after  discovering  the  child  is  a  question 
for  the  jury,  and  their  verdict  will  not  be 
reviewed  by  the  court  on  appeal.  Swift  v. 
Staten  Island  R.  T.  R.  Co.,  24  N.  Y.  S.  R. 
359,  52  Hun  614,  I  Silv.  Sup.  Ct.  375,  5  N.  Y. 
Supp.  316;  affirmed  in  123  A^.  K.  645,  Wfw., 
3  Silv.  App.  184,  25  A'.  E.  Rep.  378,  33  N. 
Y.  S.  R.  604. 

Where  the  action  is  to  recover  for  injuries 
to  a  girl  15  years  old,  the  youth  of  the  per- 
son on  the  track,  if  it  could  be  discern  by 
the  engineer,  might  well  affect  his  duly. 
Swift  V.  Staten  Island  R.  T.  R.  Co.,  24  N.  Y. 
S.  R.  359,  52  Hun  614,  I  Silv.  Sup.  Ct.  27$,  S 
N.  Y.  Supp.  316;  affirmed  in  123  A^.  K.  645, 
mem.,  3  Silj/.  App.  184,  25  A''.  £.  Rep,  378, 
33  N.   Y.  S.  R.  604. 

Where  a  party  is  injured  at  a  crossing  the 
liability  of  the  company  depends  upon 
whether  the  company  exercised  the  care 
that  the  law  requires,  and  if  it  did  not, 
whether  its  negligence  caused  the  injury; 
and  it  is  error  to  leave  to  the  jury  the 
specific  questions  of  .whether  the  engineer 

*  See  also  fost,  130,  183. 
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and  flagman  were  negligent  in  not  seeing 
the  injured  party,  and  whether  the  flagman 
was  negligent  in  not  giving  him  warning. 
Auslin  V.  Slaten  Island  li.  T.  K.  Co.,  39  N. 
Y.  S.  A'.  76,  14  A'.  V.  Stipp.  923. 

The  defendant  asked  the  court  to  instruct 
the  jury  "  that  those  in  charge  of  the  train 
which  collided  with  the  plaintiff  were  not 
bound  to  stop  the  same  in  anticipation  that 
plaintiff  might  drive  upon  the  track,"  which 
the  court  refused.  Held,  properly  refused, 
as  invading  the  province  of  the  jury  and 
taking  the  question  of  negligence  from 
them.    Pennsylvania  Co.  \.  Frana,  112  ///. 

398. 

Plaintiff  testifled  that  she  saw  the  train 
at  a  station  about  half  a  mile  from  the 
crossing  and  went  upon  the  track  to  take 
some  smaller  children  therefrom,  in  order 
to  save  them  from  danger.  After  she 
caught  her  foot  she  waved  her  hands  as  a 
signal  to  the  approaching  train,  but  no  at- 
tempt was  made  to  stop  it  until  it  was 
about  260  feet  distant.  The  engineer  did 
not  succeed  in  stopping  the  train  until  the 
engine  had  passed  over  her  foot,  although 
he  saw  her  at  least  854  feet  distant  from  the 
place  of  the  accident.  Another  witness 
testified  that  the  plaintiff  did  not  leave  the 
track  after  she  stepped  upon  it.  Defend- 
ant's witnesses,  however,  testified  that  plain- 
tiff was  playing  on  the  track,  and  after  being 
driven  off  by  a  warning  signal  came  on  it 
again  immediately  in  front  of  the  engine, 
wiiich  was  stopped  as  quickly  as  possible. 
Held,  that  the  question  of  the  engineer's 
negligence  was  for  the  jury.  Spooner  v. 
Delaware,  L.  &•  W.  R.  Co. ,  39  Am.  tS-*  Eng. 
K.  Cas.  599.  1 1 5  A'^.  Y.2.z,2i  N.  E.  Rep.  696, 
23  N.  Y.  S.  R.  554;  affirming  41  Hun  643,  i 
N.  Y.  S.  R.  558. 

23.  Limitation  of  t'.etions.— Plaintiff 
sued  for  injury  caused  to  himself  and  his 
wagon  by  collision  with  defendants'  train  at 
a  railway  crossing  owing  to  a  neglect  to 
sound  the  whistle  or  ring  the  bell  on  their 
approach,  as  required  by  the  statute,  and 
to  improper  construction  of  the  railroad, 
being  more  above  the  level  of  the  highway 
than  the  act  allowed.  Held,  lhi\t  the  injury, 
if  arising  from  either  cause  alleged,  was 
sustained  "by  reason  of  the  railway  ;"  that 
it  was  not  a  case  within  the  exception  as  to 
"continuation  of  damage,"  and  that  the 
action,  having  been  brought  more  than  six 
months  from  the  accident,  was  therefore  too 
late.     Broii>ne  v.  Brockville  &*  0,  R,  Co,,  20 


17.  C.  Q.  B.  2P2.— Followed  in  May  v. 
Ontario  &  Q.  R.  Co.,  10  Ont.  70;  Kelly  v. 
Ottawa  St.  R.  Co.,  3  Ont.  App.  616.  Quoted 
IN  Mc.ArthurT/.  Northern  &  P.  J.  R.  Co.,  17 
Ont.  App.  86.  Reviewed  in  Anderson  v. 
Canadian  Pac.  R.  Co.,  17  Ont.  747;  Mc- 
Callu'n  V.  Grand  Trunk  R.  Co.,  30  U.  C.  Q. 
B.  122. 

24.  Liability  where  conipuuy  does 
not  own  traelc. — Defendant  is  a  Virginia 
railroad  corporation,  and  had  an  agreement 
with  a  similar  corporation  in  the  District  of 
Columbia,  by  which  it  ran  its  trains  over 
the  track  of  the  latter  into  said  district, 
said  trains  being  in  the  charge  of  the  ser- 
vants and  agents  of  defendant,  except  the 
conductor,  who  was  in  the  employ  of  the 
company  owr  g  the  track.  Held,  that 
defendant  is  .lable  for  a  personal  injury 
produced  by  carelessness  on  the  part  of  its 
agents  in  running  cars  on  such  track.  Mills 
v.  Orange,  A.  &•  M.  R.  Co.,  i  MacArth.  f^D. 
C)  285. 

25.  A  slave  Is  not  "stock."— The 
new  rule  of  evidence  prescribed  by  the  Md. 
act  of  1846,  making  railroads  liable  for 
injury  to  "  stock,  et  cetera,"  does  not  apply 
to  cases  of  killing  or  injuring  negro  slaves, 
it  not  being  the  design  of  the  legislature  to 
include  such  property  in  the  terms  "  stock  " 
and  "et  cetera  "  as  used  in  that  act.  Saiggs 
V.  Baltimore  <S-  W.  R.  Co.,  10  Md.  268. 

II.  DEFECTIVE  CBOSSINOS* 

20.  Duty  and  liability  of  company, 
generally.t— It  is  the  duty  of  a  railroad 
corporation,  both  under  the  statute  (ch.  140. 
Laws  of  1850)  and  upon  common  law  prin- 
ciples, to  keep  its  road  at  a  crossing  in  safe 
condition,  so  that  a  traveler  upon  the  high- 
way exercising  ordinary  care  can  pass  over 
the  same  in  safety.  Gale  v.  New  York  C. 
^  //.  A'.  R.  Co.,  76  A^  Y.  594;  affirming  53 
How.  Pr.  385,  13  Hun  i. — FoLi.owiNC  Cott 
V.  Lewiston  R.  Co.,  36  N.  Y.  2r4;  People  v. 
New  York  C.  &  H.  R.  R.  Co,,  74  N.  Y.  302. 
— Distinguished  in  Egim  v.  Forty-second 
St.,  M.  &  St.  N.  A.  R.  Co.,  4  N.  Y.  Supp. 
S30. 

*  Defective  crossings  at  roads  not  made  public 
by  law.  Injuries  caused  by,  see  note,  39  Am.  & 
Enc.  R.  Cas.  606. 

CrossinRs  of  iiighways  not  regularly  laid  out 
or  opened,  see  note,  19  Am.  &  Eno.  R.  Cas. 
230. 

f  See  nIso/»w/,  224,  .'Wl. 

NcgliKciice  of  company  in  obstructing  a  cross- 
injj,  see  37  Am.  &  E.NC.  R.  Cas.  469,  abstr. 
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For  a  negligent  breach  of  this  duty  it 
must  answer  in  damages  to  one  wiio  exer- 
cises ordinary  care  and  sustains  an  injury 
from  the  breach  of  duty  by  the  company. 
But  the  presumption  of  negligence  which 
prevails  in  cases  where  passengers  are  in- 
jured while  on  the  trains  of  the  carrier  does 
not  obtain  where  injury  is  received  at  a 
crossing.  Terre  Haute  &*  I.  R.  Co.  v.  Clem, 
42  Am.  &>  Eng.  R.  Cas.  229,  123  Ind.  15,  23 
N.  E.  Rep.  965,  7  L.  R.  A.  588. 

If  a  railroad  company  by  its  servants  neg- 
ligently constructs  a  crossing  over  a  public 
highway,  and  a  person  without  fault  is  in- 
jured in  his  property  while  traveling  on  the 
crossing  by  reason  of  a  defect  in  it,  the 
company  is  liable  in  an  action  to  such  per- 
son. Mann  V.  Central  Vt.  R.  Co.,  14  Am. 
&*  Eng.  R.  Cas.  620,  55  Vt.  484,  45  Am. 
Rep.  628.— Reviewing  Hatch  v.  Vermont 
C.  R.  Co.,  25  Vt.  49;  Batty  v.  Duxbury,  23 

Vt.714. 

The  law  ''oes  not,  as  a  rule,  require  any 
one  to  exerf^'se  extraordinary  care  or  vigi- 
lance, and  this  rule  applies  as  to  the  amount 
of  care  that  ndlroad  companies  shall  exercise 
as  to  the  safety  of  their  crossings.  Terre 
Haute  Sf  I,  R.  Co.  v.  Clem,  42  Am.  <&o  En^. 
R.  Cas.  229,  123  Ind.  15,  23  N.  E.  Rep.  965, 
7  L.  R.  A.  588. 

If  a  railroad  knowingly  permits  a  cross- 
ing to  be  out  of  repair,  whereby  one  on  the 
highway  is  injured,  it  is  liable  for  the  dam- 
ages. Pittsburg,  Ft.  W.  ^S^•  C.  R.  Co.  v. 
Dunn,  56  Pa.  St.  280. 

A  railroad  is  not  liable  for  an  injury  re- 
sulting from  its  crossing  being  out  of 
repair,  unless  it  had  notice  of  sucii  fact  or 
tlie  defect  existed  a  suHicIont  length  of  time 
to  justify  the  presumption  of  notice.  Mann 
v.  Chicago,  R.  I.  &'  P.  R.  Co.,  86  Mo.  347. 

Wiicre  a  company  builds  its  track  on  a 
trestle  over  a  highway  and  afterwards  the 
county  officials  open  a  new  road  under  the 
same  trestle,  if  the  new  road  be  laid  out  be- 
cause tlic  company  has  negligently  per- 
mitted the  old  road  to  get  in  bad  condition, 
an  injury  received  by  a  traveler  on  tiie  new 
road  is  too  remote  a  consequence  of  tlie 
company's  negligence  to  sustain  an  action. 
///■//  v.  Port  Royal  iS-  \V.  C.  R.  Co.,  39  ^Im. 
&*  Eng.  R.  Cas.  607,  31  So,  Car.  393,  5  L.  R. 
A.  349,  10  S.  E.  Rep.  91. 

A  railroad  company  is  liable  for  injuries 
caused  by  a  defectively  constructed  crossing 
at  a  road  not  made  public  by  law  if  it 
maintains  the  crossing  there,  knowing  that 


such  road  is  in  common  use  by  the  public. 
Missouri  Pac.  R.  Co.  v.  Bridges,  39  Am.  &* 
Eng.  R.  Cas.  604,  74  Tex.  520, 12  S.  IV.  Rep. 
210. — Reviewing  Missouri  Pac.  R.  Co.  v. 
Lee,  70  Tex.  496.— Reviewed  in  Gulf,  C.  «& 
S.  F.  R.  Co.  V.  Montgomery,  85  Tex.  64. 

Railroad  companies  are  required  to  keep 
in  good  order,  at  their  expense,  the  public 
roads  or  private  ways  established  by  law, 
wliere  crossed  by  their  several  roads,  and 
build  suitable  bridges  and  make  proper  ex- 
cavations and  embankments,  according  to 
the  spirit  of  the  road  laws ;  but  they  are  not 
bound  to  keep  in  good  order  and  maintain 
or  establish  bridges,  etc.,  wherever  their 
roads  happen  to  cross  a  path  or  unfre- 
quented way.  Such  ways  are  not  private 
ways  in  the  sense  or  spirit  of  the  road  laws. 
In  this  case  tlie  path  pursued  by  the  party 
killed  does  not  appear  to  have  been  a  way 
established  by  law,  or  one  to  the  use  of 
which  the  deceased  had  any  prescriptive 
title.  Berry  v.  Northeastern  R.  Co.,  28  Am. 
&*  Eng.  R.  Cas.  575,  72  Ga.  137. 

27.  When  liable  over  to  iniiiiici- 
pnlity. — Independent  of  Me.  Act  of  1871, 
ch.  186,  a  municipality  may  recover  against 
a  railroad  company  such  damages  as  it  has 
been  compelled  to  pay  by  reason  of  a  defect 
in  a  street,  caused  by  the  negligence  of  the 
company  in  the  construction  or  mainte- 
nance of  its  track  thereon  ;  and  if  llie  com- 
pany has  had  notice  of  the  suit  against  the 
municipality,  and  such  suit  was  defended  by 
the  request  of  the  company,  the  municipal- 
ity may  recover  the  costs  it  has  been  com- 
pelled to  pay  also.  Portland  v.  Atlantic  &^ 
St.  L.  R.  Co.,  66  Me.  485. 

The  company  of  which  defendant  was  re- 
ceiver being  empowered  under  its  charter 
to  build  its  railroad  across  highways,  pro- 
vided it  restored  them  to  their  former 
state,  to  the  acceptance  of  the  selectmen  or 
commissioners,  constructed  its  railroad 
across  a  highway  in  the  plaintiff  town,  but 
neglected  to  restore  it  and  left  it  defective 
through  failure  to  put  railings  along  the 
approaches  corstiiiitiiig  a  pait  of  the  cross- 
ing. After  il  e  charter  had  been  granted 
anil  the  railroad  built,  a  statute  was  passed, 
making  railroaJ  companies  liable  to  towns 
for  damages  resulting  from  insuMicient 
crossings.  In  an  action  to  recover  the 
amount  of  a  judg'.iei.t  which  had  been  ren- 
dered against  the  pkvintilT  in  favor  of  a 
traveler  for  injuries  occasioned  through 
want  of  said  railings— //«■/(/,  that  the  com- 
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pany  failed  in  its  primary  duty;  that  its 
liability  became  established  by  the  facts 
that  it  failed  to  restore  the  highway  as  the 
charter  provided,  and  that  the  crossing  had 
never  been  accepted  ;  and  if  liie  approaches 
extended  beyond  the  surveyed  limits  of  the 
railroad  and  railings  were  required,  it  was 
tlic  duty  of  the  company  to  build  them. 
Koxbiiry  v.  Central  Vt.  A'.  Co.,  6o  Vt.  I2i,  6 
A'.  Kii^.  Rep.  534,  14  At!.  Rep.  92. 

28.  Company  liable  tlioii{;litowii  is 
also  liable. — A  railroad  company  which 
so  constructs  its  track  at  the  crossing  of  a 
highway  as  to  render  the  highway  dauijer- 
ous  or  inconvenient  to  travelers  thereon  is 
liable  for  an  injury  sustained  by  a  traveler 
upon  the  highway  in  consequence  of  the 
defect,  although  he  might  also  have  a  rem- 
edy against  the  town  which  was  bound  to 
keep  the  highway  in  repair.  Gillett  v. 
Western  R.  Corp.,'s  Allen  {Mass.)  560. 

20.  Defective  ci'Ossiiiy:.s  and  ap- 
proaclies.* — (i)  Generally. — It  is  the  duty 
of  a  railroad  company  whose  tracks  cross  a 
public  highway  to  keep  such  crossing  in  a 
reasonably  safe  condition  for  the  passage  of 
wheeled  vehicles,  and  where  it  carelessly 
and  negligently  permits  the  crossing  to  be- 
come unsafe  and  dangerous  for  travel  it  is 
liable  for  injury  to  a  person  using  the 
crossing  while  in  the  exercise  of  ordinary 
care.  Tethermu  v.  .S7.  Joseph  &*  D.  M.  R. 
Co.,  98  xMo.  74,  II  i".  IV.  Rep.  310. 

Whether  the  crossing  has  been  con- 
structed with  care  is  a  question  for  the  jury. 
Roberts  v.  C/iic<iiiO  &>  N.  IV.  R.  Co.,  35  Wis. 
679.— Rf.affirming  and  approving  Duffy 
V.  Chicago  &  N.  W.  R.  Co.,  32  Wis.  269. 

Tliough  the  defect  in  a  roadbed  was 
not  caused  by  any  act  of  the  company,  yet 
if  they  knew  of  its  existence,  and  that  the 
street  was  made  dangerous  thereby,  it  was 
their  duty  to  have  it  repaired  ;  and  neglect- 
ing to  repair  they  were  liable  for  the  conse- 
quences of  their  negligence.  Oakland  R.  Co. 
v.  Fielding,  48  Pa.  St.  320. 

A  railroad  company  crossing  a  public 
highway  is  liable  for  an  injury  occasioned  10 
a  traveler  by  a  want  of  repair  in  the  ap- 
proaches to  the  crossing.  And  it  makes  no 
difference  that  the  traveler  knew  of  the 
want  of  repair;   he  had  a  right,  notwith- 

•  See  also  post,  2»3-300. 

Liability  of  company  for  injury  to  persons 
traveling  on  hi^'luvay.  eaust'd  by  defective  rail- 
road crossings,  see  55  Am.  &  Enu.  R.  Cas.  105, 
abstr. 


Standing,  to  use  the  highway.  Maltby  v. 
Chicago  (S^  W.  M.  R.  Co.,  13  Am.  &*  Eng.  R. 
Cas.  606,  52  Mich.  108,  17  A^.  IV.  Rep.  717.— 
Followed  in  Thayer  v.  Flint  &  P.  M.  R. 
Co.,  93  Mich.  150. 

Where  a  state  requires  railroad  companies 
to  provide  railings  for  approaches  to  bridges 
over  tracks  or  at  grade  crossi  ngs,  the  question 
of  the  company's  negligence  in  not  provid- 
ing railings  for  stmie  three  months  after  a 
fill  is  completed  is  for  the  jury.  A'yne  v. 
Wilmington  6^>  N.  R.  Co.,  {Del.)  i^Atl.  Rep. 
922. 

A  railroad  company  is  not  precluded 
from  showmg  that  an  injury  alleged  to  have 
been  caused  by  its  negligence  in  maintain- 
ing a  defective  highway  crossing  in  fact  re- 
sulted from  other  causes,  including  the 
plaintiff's  negligence,  by  reason  of  a  statute 
which  provides  that  the  neglect  or  refusal 
of  a  railroad  company  to  keep  highway 
crossings  sufficient  or  safe  renders  it  liable 
for  injuries  caused  by  reason  thereof,  with- 
out other  proof  than  of  such  negligence 
and  refusal.  McKelvy  v.  Burlington,  C.  R. 
&^  N.  R.  Co.,  49  Am.  &^  Eng.  A'.  Cas.  477, 
84  /oTua  455,  51  A\  W.  Rep.  172. 

(2)  Permitting  weeds,  underbrush,  or  trees 
on  right  of  way. — It  is  negligence  in  a  com- 
pany to  permit  or  suffer  weeds  or  anything 
else  to  grow  upon  its  right  of  way  to  such  a 
height  as  to  materially  obstruct  the  view  of 
a  highway  crossing;  and  for  an  injury  that 
might  have  been  avoided  but  for  such  ob- 
struction, the  company  will  be  liable.  In- 
dianapolis &*  St.  L.  R.  Co.  V.  Smith,  78  ///. 
112.— QuoTKD  IN  Terre  Haute  &  P.  R.  Co. 
V.  Barr,  31  111.  App.  n.— Chicago  &>  E.  I. 
R.  Co.  V.  Tilton,  29  ///.  App.  95 ;  denying 
rehearing  in  26  ///.  App.  362.  Terre  Haute 
&'  P.  R.  Co.  V.  Rarr,  31  ///.  App.  57.— 
Quoting  Indianapolis  &  St.  L.  R.  Co.  v. 
Smith,  78  111.  112.— Moberlyv.  Kansas  City, 
St.  J.  &*  C.  n.  R.  Co.,  17  Mo.  App.  518; 
affirmed  in  98  Mo.  183,  n  S.   W.  Rep.  569. 

If  it  is  shown  that  certain  bushes  which 
grew  from  ten  to  twenty  feet  outside  of  the 
right  of  way  were  at  the  time  of  the  accident 
bare  of  leaves,  and  in  fact  no  obstruction  to 
the  view  of  the  track,  it  is  error  for  the 
court  to  instruct  the  jury  that  it  is  neg- 
ligence for  the  company  to  suffer  brush  or 
tall  weeds  to  grow  upon  its  right  of  way  so 
as  to  materially  obstruct  the  view  of  ap- 
proaching trains.  International  &^  G.  N,  R. 
Co.  V.  Kuehn,  35  Am.  &*  Eng.  R.  Cas.  421,  70 
Tex.  582,  8  S.  W.  Rep.  484. 
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30. under  Iowa  statute.— Under 

the  provisions  of  Code,  §  1288,  making  rail- 
way companies  liable  to  persons  injured 
tlirough  the  neglect  of  the  former  to  prop- 
erly construct  and  maintain  good  and  suf- 
ficient and  safe  crossings  and  cattle-guards 
at  all  points  where  a  railway  track  crosses  a 
public  highway,  and  providing  that  "  in 
order  for  the  person  injured  to  recover  it 
shall  only  be  necessary  for  him  to  prove 
such  neglect,"  a  railroad  company  is  not 
liable  for  injuries  sustained  at  such  crossing 
from  causes  otlier  than  its  neglect  to  com- 
ply with  the  provisions  of  the  statute.  Mc- 
Kclvyv.  Burlington,  C.  A\  <S^•  A^.  /H.  Co.,  84 
lo^va,  455,  51  N.  W.  Rep.  172.— Recon'CIL- 
ING  West  V.  Chicago  &  N.  W.  R.  Co.,  77 
Iowa  654  ;  Engle  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  ']^  Iowa  661. 

31. under  Massachusetts  stat- 
ute.— When  a  highway  crosses  a  railroad 
consisting  of  a  single  track,  at  grade,  and 
chere  is  a  defective  place  in  th"  sidewalk 
within  the  line  of  the  railroad  location,  but 
several  feet  from  the  track,  tlie  town  is 
liable  for  any  injury  resulting  from  the  de- 
fect, if  it  can  remedy  it  without  interfering 
with  the  rights  and  duties  of  the  company. 
Noyf.s  V.  Gardner,  147  Mass.  505,  18  A'.  E. 
Kep.  .^23. 

In  an  miction  under  Pub.  St.  ch.  112,  § 
212,  for  causing  the  death  of  the  plaintiff's 
intestate  at  a  crossing  at  grade  of  a  high- 
way in  a  town,  by  the  railroad,  evidence 
that,  twelve  years  before  the  accident,  the 
defendant's  lessor,  another  corporation,  iiad, 
in  compliance  with  an  oral  application  of 
the  selectmen  of  the  town,  maintained  a 
flagman  at  the  crossing,  is  properly  ex  ■ 
eluded ;  and  the  fact  that  the  defendant 
covenanted  in  the  lease  to  use  the  railroad 
in  accordance  with  the  laws  of  the  com- 
monwealth, and  to  maintain  "the  demised 
railroad  properties,"  consisting  of  "tene- 
ments, tracks,  depot  grounds,  stations,  super- 
structures, and  fixtures,"  in  the  same  con- 
dition they  were  then  in,  does  not  enlarge 
the  plaintiff's  rights.  Tyler  v.  Old  Colony 
R.  Co.,  1 57  Mass.  336,  32  N.  E.  Rep.  227, 

A  railroad  corporation  was  autiiorized  to 
construct  its  railrond  across  a  highway,  and 
in  the  progress  of  the  work  it  became  neces- 
sary from  time  to  time  to  remove  certain 
barriers  which  were  placed  by  the  corpora- 
tion across  the  highway  for  the  protection 
of  travelers,  but  were  adopted  by  the  town 
in  which  the  highway  was  situated  ;  and  in 


consequence  of  the  neglect  of  the  workmen 
to  replace  the  barriers  at  night,  a  traveler, 
in  1832,  sustained  an  injury,  and  subse- 
quently, under  St.  1786,  ch.  81,  recovered 
double  damages  against  the  town.  Held, 
that  the  railroad  corporation  was  bound  to 
cause  the  barriers  to  be  replaced  at  night, 
although  its  charter  contained  no  express 
provision  on  this  point,  as  otherwise  an  ac- 
cident might  have  happened  before  the 
town  had  notice,  actual  or  constructive,  and 
no  one  would  have  been  liable  for  the  dam- 
ages. Lowell  V.  Boston  &>  L.  R.  Corp.,  23 
Pick.  {Mass.)  24.— Reviewed  in  Willard  v. 
Newbury,  22  Vt.  458. 

After  a  double  track  was  laid,  some  eight 
feet  apart,  a  highway  was  laid  out,  crossing 
such  tracks  at  grade.  A  person  traveling 
on  tlie  highway  was  injured  by  reason  of 
defects  in  the  planking  between  the  two 
tracks.  Pub.  St.  ch.  112,  §  124,  makes  it 
the  duty  of  a  company  to  "  so  guard  and 
protect  its  rails  by  plank,  timber,  or  other- 
wise as  to  secure  a  safe  and  easy  passage 
across  its  road."  Held :  (i)  that  this  pro- 
vision applies  as  well  to  highways  laid  out 
after  the  location  of  the  railroad  as  to  those 
laid  out  before ;  (2)  that  it  applies  to  the 
space  between  the  two  tracks,  where  plank- 
ing is  necessary  to  secure  a  safe  and  easy 
passage  across  the  road.  Scanlan  v.  Boston, 
140  Mass.  84,  2  N.  E.  Rep.  787. 

32.  under  Missouri  st.ttute.— 

Under  Mo.  act  of  March  27,  1885,  it  is  the 
duty  of  railroad  companies  to  locate  the 
planking  in  that  particular  part  of  a  street 
that  is  graded  and  usually  traveled  over  by 
wagons  and  vehicles;  and  it  is  the  duty  of 
the  company  not  only  to  put  down  such 
plan,king  as  described  in  the  statute,  but  to 
locate  it  on  such  part  of  the  street  or  road  ; 
and  it  is  also  its  duty  to  maintain  the  plank- 
ing in  a  good  and  ordinarily  safe  condi- 
tion. Hogue  V.  Chicago  dr'  A.  R.  Co.,  32 
Fed.  Rep.  365. 

The  company  is  liable  for  all  injuries  that 
may  be  sustained  by  a  person  directly,  in 
consequence  of  a  failure  either  to  put  down 
planking  at  crossings,  in  the  first  instance, 
of  the  dimensions  and  quality  described  in 
the  statute,  or  by  failure  to  locate  it  in  that 
part  of  the  roadway  that  is  graded  and 
usually  traveled  over,  or  by  a  failure  to 
keep  it  in  a  safe  condition  after  laid.  Hogue 
V.  Chicago  &•  A.  R.  Co.,  32  Fed.  Rep.  365. 

33.    under    South     Carolina 

statute.— Gin.  St.  §  1535  provides  that 
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the  county  commissioners  of  any  county 
may  lay  «ut  a  highway  across  a  railroad 
previously  constructed  after  giving  the  rail- 
road company  due  notice.  In  this  case  the 
commissioners,  without  giving  any  notice, 
changed  the  course  of  a  highway  so  as  to 
run  it  under  a  narrow  span  of  a  railway 
trestle.  The  plaintiff  was  injured  by  his 
buggy  striking  against  the  trestle,  owing  to 
the  narrowness  of  the  span.  Held,  that  the 
company  was  not  liable  for  damages.  Hill 
V.  Port  Royal  &*  W.  C.  /f.  Co.,  39  Am.  &• 
En^.  R.  Cas.  607,  31   So.   Car.  393,  5  L.  R. 

A.  349.  10  S.  E.  Rep.  91. 

34.  Raising:  track  above  street.— 
A  railway  company  is  liable  for  injury  to  a 
carriage  caused  by  the  rails  at  a  highway 
crossing  being  too  high  above  the  surface. 
Oliver  v.  North  Eastern  R.  Co.,  L.  R.  9  Q. 

B.  409. 

Proof  that  a  railroad  company  had  dur- 
ing the  day  raised  its  track  above  the  high- 
way, and  had  only  thrown  some  loose  dirt 
on  either  side,  which  would  require  carriage 
wheels  crossing  the  track  to  make  a  rise  of 
from  six  to  ten  inches,  and  that  plaintiff 
undertook  to  drive  across  the  following 
night,  and  that  he  was  so  hindered  with  his 
loaded  wagon  by  reason  of  the  condition  of 
the  track,  that  the  company's  locomotive, 
which  approached  without  giving  any  sig- 
nal, collided  with  his  team  before  he  could 
get  off  the  track,  is  sufficient  to  show  neg- 
ligence and  render  the  company  liable. 
Milwaukee  &•  C.  R.  Co.  v.  Hunter,  1 1  IVis. 
160. 

Under  the  above  circumstances  the  jury 
would  be  warranted  in  finding  plaintiff  in 
the  exercise  of  due  care,  though  he  was 
driving  a  colt  which  balked  at  the  crossing, 
as  the  iiaiking  might  be  attributed  to  the 
bad  condition  of  the  crossing.  Milwaukee 
&*  C.  R.  Co.  v.  Hunter,  1 1  Wis.  160. 

35.  Lcaviii$ir  oltstrnctioii  011  street 
at  iiiii^lit  without  liglit.— Where,  under 
a  license  from  the  city,  dirt  on  a  railroad 
crossing  is  piled  upon  the  street  by  the  rail- 
road company  until  the  city  shall  remove  it, 
and  is  left  there  at  night  without  a  light 
having  been  placed  thereon,  in  violation  of 
a  city  ordinance,  the  railroad  company  is 
liable  for  injuries  suffered  in  consequence 
of  the  absence  of  a  light.  Lyon  v.  St.  Louis, 
I,  M.  &^  S.  R.  Co.,  6  Mo.  App.  516. 

30.  Duty   to    restore   erosslngr.*  — 

*  Sec  also  Ckos^i.Nc  iiK  Strickts,  tic,  25. 
2«.  ... 


In  an  action  to  recover  damages  for  persona] 
injuries  sustained  at  a  crossing,  it  appeared 
that  plaintiff  drove  along  the  road  in  the 
morning  and  noticed  defendant's  track- 
laying  machine  at  a  distance  of  60  or  70 
yards  from  the  road.  When  he  returned, 
three  or  four  hours  later,  the  track  had 
been  laid  some  three  hundred  yards  beyond 
the  point  where  it  crossed  the  highway. 
No  attempt  had  been  made  to  put  the  cross- 
ing in  order  beyond  laying  a  few  loose 
planks  between  the  rails,  and  perhnps  one 
on  each  side  on  the  end  of  the  cross-ties. 
On  each  side  of  the  roadbed  there  was  an 
uncovered  water-way  or  drain  about  a  foot 
deep.  The  plaintiff  testified  that  the  cross- 
ing could  have  been  put  in  proper  shape  in 
15  or  20  minutes.  Held,  that  the  evidence 
was  sufficient  to  justify  the  jury  in  finding 
that  a  reasonable  time  for  restoring  the 
crossing  had  elapsed  when  the  injury  oc- 
curred ;  and  that,  under  the  circumstances, 
plaintiff  exercised  due  care  in  going  upon 
the  track  without  stopping  to  inspect  it. 
Dallas  Sf  G.  R.  Co.  v.  Able,  37  Am.  &•  Eng. 
R.  Cas.  453,  72  Tex.  i  50,  9  S.  W.  Rep.  871. 

In  an  action  to  recover  damages  for  in- 
juries caused  by  the  failure  of  a  railroad 
company  to  restore  a  public  road  within  a 
reasonable  time  after  it  had  constructed  its 
track  across  it,  an  instruction  that  "  if  the 
railroad  was  so  constructed  that  an  ordi- 
narily careful  and  prudent  driver  could  not 
safely  drive  an  ordinarily  careful  and  safe 
team  "  across  the  railroad,  the  defendant 
was  liable,  is  not  open  to  the  objection  that 
it  assumes  that  the  plaintiff  was  a  careful 
and  prudent  driver,  and  drove  an  ordinarily 
safe  team.  Dallas  &>  G.  R.  Co.  v.  Aide,  37 
Am.  &'  Eng.  R.  Cas.  453,  72  Tex.  1 50,  9  S. 
W.  Rep.  871. 

.37.  Diverting  Iii{;Iiway  while 
building  road.— Where  a  railroad  com- 
pany is  authorised  by  its  charter  to  divert 
the  location  of  a  highway  when  it  is  neces- 
sary in  the  construction  of  its  road,  the 
right  must  be  exercised  with  due  regard  to 
the  public  safety;  and  the  company  will  be 
liable  for  injuries  sustained  by  travelers  on 
the  highway  by  reason  of  its  negligence  in 
not  erecting  proper  barriers  to  guard  them 
from  driving  into  cuts  or  excavations  made 
in  'he  hii{hway  by  the  company,  where  such 
travelers  are  not  in  f;iult  themselves.  Pot- 
ter V.  Bunnell,  20  Ohio  St.  150.— QUOTING 
Veazie  7/.  Penobscot  R.  Co.,  49  Me.  119.-- 
QuoTED  IN  Pittsburg,  C.  &  Y.   R.    Co.  v. 
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Moses,  (Pa.)  24  Am.  &  Eng.  R.  Cas.  295,  2 
Atl.  Rep.  188. 

Under  Ohio  Act  of  May  i,  1854,  §  33,  it  is 
the  duty  of  the  company  diverting  a  high- 
way ij)  the  construction  of  its  road  to  re- 
store it  to  such  condition  as  not  to  impair 
its  former  usefulness,  and  it  is  liable  to  one 
injured  by  reason  of  a  failure  to  do  so.  But 
when  the  highway  has  been  fully  restored 
the  company  is  not  under  any  obligation  to 
keep  it  in  repair.  Pittsburgh,  Ft.  W.  <&»  C. 
K.  Co.  V.  Mixurer,  21  Ohio  St.  421. 

If,  liowever,  after  such  highway  has  been 
fully  restored  the  company  wrongfully  en- 
croaches upon  it,  or  impairs  its  usefulness, 
it  will  be  liable  to  one  iniured  by  reason  of 
such  encroachment  or  impairment.  Pitts- 
burgh, Ft.  W.  &*  C.  R.  Co.  V.  Maurer,  21 
Ohio  St.  421. 

38.  Leaving  improper  space  out- 
side of  rail  for  flaiigre  of  wheel.— 
Where  a  railroad  company  constructs  a 
crossing  over  its  track  in  a  public  street, 
leaving  a  space  between  the  rail  and  the 
sidewalk  foi  the  flanges  of  the  car  wheels, 
and  the  exact  dimensions  of  the  space  thus 
\'A\,  in  point  of  width  and  depth,  are  shown 
by  the  evidence,  it  is  a  question  of  fact  for 
the  jury  to  determine,  in  the  light  of  all  the 
evidence,  whether  the  crossing  Is  so  con- 
st'ucted  as  to  be  reasonably  safe  for  persons 
passing  over  the  street.  Elgin,/.  &'  E.  P. 
Co.  V.  Raymond,  148  ///.  241,  35  iV.  £.  Rep. 
729. 

Even  if  the  opening  between  the  rails 
and  the  sidewalk,  in  which  a  child  caught 
its  foot  and  thereby  was  injured,  was  no 
wider  than  was  reasonably  necessary  for 
the  proper  movement  by  the  railway  com- 
pany of  its  trains,  it  then  becomes  a  ques- 
tion of  fact  for  the  jury  whether  its  unequal 
width  and  unnecessary  depth  did  not  ren- 
der it  unsafe  for  persons  passing  over  it ; 
and  the  fact  that  a  person  caught  his  foot 
in  the  opening  in  such  manner  as  to  be  un- 
able to  extricate  it  is,  of  itself,  some  evi- 
dence that  the  opening  was  dangerous. 
Elgin,/.  &^  E.  R.  Co.  v.  Raymond,  148  ///. 
241,  35  iV.  E.  Rep.  729. 

3J).  Planking  crossing'. — It  is  a  ques- 
tion for  the  jury  whether  a  niilroad  com- 
pany is  guilty  of  negligence  in  laying  a 
plank  upon  a  highway  crossing  about  two 
and  a  halt  Inches  from  the  rail,  with  a 
straight  edge,  it  appearing  that  the  safer 
method  is  to  round  off  the  edge  of  the 
plank,  allowing  it  to  touch  the  rail  at  the 


bottom.  Spooner  v.  Delaware,  L,  &•  IV.  R. 
Co.,  39  Am.  <S-  Eng.  R.  Cas.  599,  115  iV.  Y. 
22,  21  A^.  E.  Rep.  696,  23  N.  Y.  S.  R.  554; 
affirming  41  Hun  643,  i  A\  Y.  S.  R.  558. 

While  plaintiff  was  driving  his  mare 
across  the  track  of  defendant's  road  at  the 
intersection  of  two  streets  in  the  city  of  T. 
her  foot  caught  between  the  planking  and 
one  of  the  rails,  and  she  was  injured.  Upon 
the  trial  plaintiff's  evidence  was  to  the 
effect  that  there  was  over  three  and  one 
fourth  inches  between  the  plank  and  the 
rail,  while  two  and  one  quarter  inches  was 
all  that  was  required  for  the  passage  of  the 
flanges  of  the  car  wheels,  and  because  of 
this  the  horse's  hoof  got  into  the  open 
space  and  the  toe-calk  caught  under  the 
rail ;  that  the  plank  was  from  one  fourth  to 
three  eighths  of  an  inch  higher  than  the 
top  of  the  rail ;  and  that  the  crossing  was 
constructed  differently  from  others  upon 
defendant's  road  and  upon  other  railroads. 
Plaintiff  was  nonsuited  on  the  ground  that 
there  was  no  evidence  of  negligence  on  the 
part  of  defendant.  Held,  error ;  that  the 
question  of  negligence  was  for  the  jury. 
(Folger,  C.  J.,  Rapallo  and  Earl,  JJ.,  dissent- 
ing.) Payne  v.  Troy  <S^  B.  R.  Co.,  6  Am. 
&>  Eng.  R.  Cas.  54,  83  N.  Y.  572. 

40.  Throwing  dirt  on  right  of  way. 
— There  is  no  rule  of  law  that  declares  it  to 
be  negligence  to  permit  the  dirt  taken  from 
a  cut  in  the  construction  of  a  railroad  to  be 
thrown  upon  the  right  of  way,  although  it 
might  obstruct  the  view,  or  weeds  to  grow 
with  like  effect,  regardless  of  the  point  of 
crossing  and  the  right  to  cross,  or  any  duty 
to  the  person  about  to  cross  the  track, 
Atchison,  T.  &>  S.  F.  R.  Co.  v.  Parsons,  42 
///.  App.  93- 

41.  When  company  not  liable  for 
defects  in  nnaiitliorized  surface 
crossing. — Where  a  company  constructs 
its  track  on  a  trestle  over  a  highway,  and 
the  county  authorities  subsequently  open  a 
new  way  under  the  trestle  without  comply- 
ing with  the  statute  relating  to  laying  out 
of  new  ways  and  discontinuing  old  ones, 
and  without  giving  the  company  notice,  the 
conipany  will  not  be  liable  for  an  injury  re- 
ceived by  reason  of  a  defect  in  the  new 
way.  Hill  v.  Port  Royal  &^  W.  C.  R.  Co., 
39  Avi.  G^Eng.  R.  Cas.  607,  31  So.  Car.  393, 
5  L.  R.  A.  349,  10  S.  E.  Rep.  91. 

After  a  railroad  had  constructed  its  track 
on  a  trestle  over  a  highway  the  county  au- 
thorities opened  a  new  highway  under  the 


4 


i 


476 


CROSSINGS,  INJURIES   AT,  42-45. 


•  "' 


: 


^t 


>  H 


trestle  and  for  a  considerable  distance,  and 
runninfi  at  a  different  angle.  Thfe  plaintiff 
was  injured  while  driving  on  the  new  way 
some  sixty-five  or  seventy  yards  from  the 
trestle  ;  but  the  statute  relating  to  the  open- 
ing of  new  ways  and  the  discontinuance  of 
old  ones  was  not  complied  with.  Held, 
that  this  was  not  a  "slight  alteration," 
within  the  meaning  of  the  statutes,  that 
might  be  made  by  the  county  authorities 
without  a  compliance  with  the  law.  Hills. 
Port  Royal  &•  W.  C.  R.  Co.,  39  Am.  G^Eng. 
R.  Cas.  607,  31  So.  Car.  393,  5  L.  R.  A.  349, 
10  S.  E.  Rep.  91. 

4t2.  Wheu  turnpike  company  lia- 
ble.— Where  a  railroad  and  turnpike  com- 
pany have  their  routes  located,  by  the  re- 
quirements of  their  charters,  over  and  across 
ihe  same  ground,  but  the  railroad's  right 
accrues  first  by  priority  of  its  charter, 
though  both  are  constructed  at  the  same 
time,  the  turnpike  company  is  responsible 
for  injuries  sustained  by  i.s  travelers  occa- 
sioned by  the  want  of  railings  and  other 
safeguards  at  the  crossing  of  the  railroad, 
as  in  such  case  it  is  the  duty  of  the  turnpike 
and  not  the  railroad  to  provide  the  same. 
Zuccarello  v.  Nashville  &*  C.  R.  Co.,  3  Ba^t. 
(Tcnn.)  364. 

43.  Duty  to  keep  crossing  safe — 
When  lor  jury. — Whether  it  is  the  duty 
of  the  company  or  of  their  engineer  to  see 
to  and  keep  in  safe  condition  a  crossing  or 
other  unsafe  point  on  a  railroad,  is  a  ques- 
tion of  fact  for  the  jury.  Indianapolis  &* 
C.  R.  Co.  V.  Love,  10  Ind.  554. 

The  jury  may  properly  consider  whether 
a  railroad  company  should  not,  apart  from 
any  statutory  requirement,  have  set  up  at  a 
crossing  special  safeguards  at  the  point 
where  an  injury  took  place,  if  at  that  point 
there  were  several  tracks  running  side  by 
side,  and  little  opportunity  to  see  a  corning 
train  and  much  noise  and  confusion.  Staal 
V.  Grand  Rapids  &"  I.  R.  Co.,  57  Mich.  239, 
23  A'^.  W.  Rep.  795. 

44.  Admissibility  of  evidence  to 
sliovv  condition  of  track.* — Where  the 
suit  is  to  recover  damages  for  an  injury  oc- 
casioned by  a  defective  railroad  crossing  it 
is  competent  to  prove  that  the  condition  of 
the  crossing  is  the  same  at  the  time  of  the 
trial  as  at  the  time  of  the  injury,  but  it  is 
not  competent  to  prove  why  no  change  was 


*  See  also  pott,  345. 


made  in  its  condition.    Pennsylvania  Co.  v, 
Frund,  4  Ind.  App.  469,  30  A^.  E.  Rep.  1 1 16. 

III.  LIABILITY  AS  DEPENDENT  UPON 

MAINTAINING  GATES  OS  SIGNS ; 

FLAGMEN;  WATCHMEN. 

I.  Gates. 

45.  Duty  to  maintain.— In  the  ab- 
sence of  any  statute  requiring  railroad 
companies  to  maintain  gates,  lights,  or  a 
flagman  at  ordinary  highway  crossings  neg- 
ligence cannot  be  predicated  upon  a  failure 
to  do  so,  so  as  to  make  the  company  liable 
for  an  injury  to  a  traveler  on  tlie  highway. 
Case  V.  New  York  C.  &•  H.  R.  R.  Co.,  75 
Hun  527,  27  N.  V.  Supp.  496,  57  A'.  Y.  S. 
R.  653.— Quoting  Weber  v.  New  York  C. 
&  H.  R.  R.  Co.,  58  N.  y.  451 ;  Beisiegel  v. 
New  York  C.  R.  Co.,  40  N.  Y.  9;  Grippen  v. 
New  York  C.  R.  Co.,  40  N.  Y.  34;  Cum- 
ming  V.  Brooklyn  City  R.  Co.,  104  N.  Y. 
669;  Houghkirk  v.  Delaware  &  H.  Canal 
Co.,  92  N.  Y.  219. 

Railroads  are  not  required  to  maintain 
gates  at  all  crossings,  but  only  where  there 
is  a  peculiar  hazard.  So  where  a  company 
is  sued  for  injuring  a  child  at  a  grade  cross- 
ing, at  an  unfrequented  portion  of  the 
borders  of  a  city,  and  there  is  no  evidence 
as  to  the  amount  of  travel  over  the  track, 
nor  of  its  being  peculiarly  dangerous,  ex- 
cept a  bank  on  one  side  which  obstructed 
the  view  of  a  train  until  it  was  within  thirty 
to  sixty  feet  of  the  crossing,  and  a  remark 
of  the  engineer  that  "  it  was  a  bad  place," 
the  evidence  is  insufficient  to  show  negli- 
gence in  failing  to  maintain  a  gate.  Val- 
iance  v.  Bosi'on  &>  A.  R.  Co.,  55  Fed.  Rep. 
364. — Folujwing  Commonwealth  v.  Bos- 
ton &  W.  R.  Corp.,  loi  Mass.  201  ;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct.  Rep.  679. 

The  provisions  of  the  5  &  6  Vict.  c.  55, 
§  9,  as  to  making  and  maintaining  gates 
where  a  railway  crosses  a  road  on  a  level, 
do  not  apply  to  a  railway  belonging  to  pri- 
vate owners,  and  not  constructed  under  par- 
liamentary powers,  nor  used  for  the  convey- 
ance of  passengers.  Matson  v.  Baird,  3 
App.  Cas.  1082,  3  Ry.  6-  C.  T.  Cas.  xvii. 

Evidence  that  twenty  trains  on  a  railroad 
and  about  as  many  vehicles  on  a  highway 
daily  passed  over  a  place  where  the  railroad 
crossed  the  highway  at  grade,  but  was  in 
full  view  from  the  highway  at  any  point 
witliin   150  feet  of  the  crossing,  and  where 
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no  gate  or  flagman  had  ever  been  required 
by  the  public  authorities — held,  to  be  insuffi- 
cient to  warrant  a  finding  lliat  the  railroad 
corporation  was  guilty  of  negligence  in 
omitting  to  provide  there  any  such  safe- 
guard. Commonwealth  v.  Boston  &^  W.  A'. 
Corf).,  loi  Mass.  201. — Distinguishing 
Commonwealth  v.  Fitchburg  R.  Co.,  10 
Allen  (Mass.)  189. — Approvkd  in  Heddles 
V.  Chicago  &  N.  VV.  R.  Co.,  39  Am.  &  Eng. 
R.  Cas.  645,  74  Wis.  239,  42  N.  W.  Rep. 
237.     FuLLOWED  IN  Vallance  v.  Boston  & 

A.  R.  Co.,  55  Fed.  Rep.  364. 

40.  Au  open  ^ate  is  au  iiivitatior> 
to  cross.* — Where  the  gate  shutting  a  rj'  - 
way  off  from  travel  is  open,  it  is  an  invita- 
tion to  the  traveling  public  to  come  on,  and 
an  intimation  to  them  that  they  may  do  so 
safely.  Conway  v.  Philadelphia,  W.  &*  B. 
R.  Co.,  17  Phila.  (Pa.)  71.  Lindcman  v. 
New  York  C.  &'  H.  R.  R.  Co.,  1 1  N.  V.  S. 
R.  837,  46 //«;/  679. — Quoting  Wanless  V. 
North  Eastern  R.  Co.,  L.  R.  7  H.  L.  Cac.  12, 
L.  R.  6g.  B.  i,Z\.— Palmer  v.  New  YorkC. 
&-H.  R.  R.  Co.,  112  N.  Y.  234. 

The  fad  that  gates  at  a  crossing  are  open 
is  an  invitation  to  a  person  to  cross,  and 
if  he  is  thereby  put  ofT  his  guard  and  in- 
jured by  a  train  which  he  did  not  see, 
owing  to  liis  attention  being  attracted  to 
another  train,  there  is  evidence  of  negli- 
gence on  the  part  of  the  company.  North 
Eastern  R.  Co.  v.  IVanless,  43  L.  J.  Q.  B, 
185,  L.  R.  7  H.  L.  Cas.  2,  22  IV.  R.  561, 
30  L.  T.  275  ;  affirming  L.  R.  6  Q.  B.  481. 

Where  a  crossing  gate  is  partially  open 
and  the  gatekeeper  is  absent,  a  traveler  is 
impliedly  invited  to  cross  a  track,  and  if  he 
is  struck  and  killed  by  a  train  the  company 
is  guilty  of  negligence.    Stapley  v.  London, 

B.  &•  S,  C.  R.  Co.,  \H.&'  C.  93,  L.R.  i  Ex. 
21,11  Jur.  N.  S.  954,  35  L./.  Ex.  7,  14  IV. 
R.  132,  13  Z.  r.  406. 

Where  a  statute  prohibits  a  railroad  com- 
pany from  running  a  train  across  a  highway 
in  a  populous  part  of  the  town  at  a  speed 
greater  than  a  certain  specified  rate,  unless 
the  parties  operating  the  railroad  maintain 
a  flagman  or  a  gate  at  the  crossing,  the  fact 
that  such  a  gate  has  been  left  open  and  un- 
attended gives  persons  traveling  across  the 
line  the  right  to  expect  that  a  train  will  not 
pass  the  crossing  at  a  speed  greater  than 

*  See  also  />as/,  S4,  214. 
Effect   of  gates  standing  open  at  crossings, 
sec  note,  39  Am.  &  Eng.  R.  Cas.  637. 


the  statutory  rate,  besides  being  evidence 
that  a  train  is  not  presently  due  or  expected. 
State  v.  Boston  <S-»  A/.  R.  Co.,  35  Am.  &• 
Eng.  R.  Cas.    356,  80  A/e.  430,   15  Atl.  Rep. 

36. 

When  gates  are  provided  by  railroad  com- 
panies at  street  crossings,  the  public  have  a 
rigiit,  the  gates  being  open,  to  presume,  in 
the  absence  of  knowledge  to  the  contrary, 
that  the  gatemen  are  properly  discharging 
;iif  ir  duties,  and  are  not  negligent  in  acting 
ujMiii  the  presumption  that  they  are  not  ex- 
posed to  a  danger  which  could  only  arise 
from  a  disregard  of  such  duties.  Evans  v. 
Lake  Short  ci^*  J/.  S.  R.  Co.,  ^H  A.^ich.  442, 
50  .V.   ir.Rep.  386. 

lunce  an  open  gate,  with  the  gatenian  in 
charge,  is  notice  of  a  clear  track  and  safe 
crossing;  and,  in  the  absence  of  other  cir- 
cumstances, when  the  gates  are  open  and 
the  gatemen  oresent  it  is  not  negligence 
in  persons  approaching  the  crossing  with 
teams  to  drive  at  a  trot,  or  pass  onto  the 
tracks  through  the  open  gates  without  stop- 
ping to  listen,  though  the  view  of  the  tracks 
on  either  side  of  the  crossing  is  obstructed  ; 
nor,  in  such  case,  is  their  failure,  when  at  a 
distance  of  25  feet  from  the  track,  to  look 
for  locomotives  1 50  feet  or  more  from  the 
crossing,  negligence,  though  they  could 
have  been  seen.  Cleveland,  C,  C.  &^  I.  R. 
Co.  V.  Schneider,  35  Am.  iS".  Eng.  R.  Ca'i. 
334,  45  Ohio  St.  678,  17  N.  E.  Rep.  321. — 
Distinguishing  Bellefontaine  R.  Co.  v. 
Snyder,  24  Ohio  St.  678. 

47.  Illustrations.  —  In  an  action  for 
killing  a  person  at  a  crossing,  where  gates 
were  maintained,  it  appeared  that  the 
gates  were  broken  Saturday  evening  and 
chained  up.  from  that  time  until  Monday 
morning,  when  the  accident  happened. 
There  was  no  reason  to  suppose  that  the 
deceased  knew  that  the  gates  were  out  of 
order.  Held,  that  the  deceased  might  pre- 
sume that  the  way  was  safe.  Lindeman  v. 
New  York  C.  &^  H.  R.  R.  Co.,  11  N.  Y.  S. 
R.  S37,  46  Nun  679. 

In  an  action  for  killing  a  person  at  a 
crossing  where  the  track  crossed  the  street 
diagonally,  the  proof  showed  that  the  com- 
pany maintained  a  gate,  but  that  the  flag- 
man opened  it  and  went  away  before  the 
accident ;  that  the  view  of  an  approaching 
train  was  obstructed,  and  that  the  train 
doing  the  killing  approached  without  giv- 
ing signals,  and  that  a  flagman  gave  a  safety 
signal.    Held,  sufficient  evidence  to  sustain 
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a  verdict  of  negligently  killing.  Fitzgerald 
V.  Long  Island  R.  Co.,  21  A'.  Y.  S.  Ji.  942, 
3  N.  V.  Supp.  230,  50  Hun  605,  mem.  ; 
affirmed  in  117  ^V.  F.  653,  mem.,  22  N.  E. 
Kep.  1 133,  27  A'.  Y.  S.  R.  980. 

48.  Duty  to  keep  closert  when 
trains  arc  passing. — When  gatemen  are 
maintained  at  such  crossings  it  istheirduty 
to  observe  the  tracks,  and  know  when,  on 
account  of  trains  or  engines  thereon,  it  be- 
comes dangerous  for  persons  to  cross,  and, 
when  it  is  so,  to  close  the  gates  and  keep 
them  closed,  to  prevent  persons  from  going 
upon  the  tracks,  so  long  as  the  danger  con- 
liiiues;  and  when  the  tracks  are  clear,  or 
persons  may  cross  without  danger  from 
passing  cars  and  locomotives,  then  to  open 
the  gates  and  keep  them  open,  to  enable 
persons  to  cross,  so  long  as  it  is  safe  for 
them  to  do  so,  but  no  longer.  Cleveuind,  C, 
C.  <S>»  /.  R.  Co.  V.  Schneider,  35  Am.  &*  Eng. 
R.  Cas.  334,  45  Ohio  St.  678,  17  A'.  E.  Rep. 
321.  Whelan  v.  New  York,  L.  E.  &^  W. 
R.  Co.,  l^  Fed.  Rep.  15. 

A  gateman  in  charge  of  a  safety  gate  at  a 
highway  crossing  is  hound  to  so  operate  the 
gate  as  to  avoid  injuring  passers-by,  if,  by 
the  exercise  of  ordinary  care,  he  can  do  this. 
Negligence  on  his  part  in  this  regard  is  the 
negligence  of  the  railroad  company.  Feeney 
v.  Long  Island  R.  Co.,  39  Am.  &-  En^.  R. 
Cas.  61%  116  A^.  Y.  375,  22  A^.  E.  Rep.  402, 
26  A^.  Y.  S.  R.  729,  s  L.  R.  A.  544 ;  affirm- 
ing 42  Hun  657,  5  A^.  Y.  S.  R.  63. 

It  is  the  duty  of  the  gate-keeper  at  a  level 
crossing,  not  merely  to  open  it  when  re- 
quired for  the  passage  of  horses  and  vehicles, 
but  to  exercise  reasonable  caution  and  dis- 
cretion in  doing  so,  so  as  to  protect 
travelers  from  passing  trains.  Lunt  v. 
London  <S^•  A'.  W.  R.  Co.,  L  R.  i  Q.  B.  277, 
12  fur.  N.  S.  409,  35  L.  J.  Q.  B.  105,  14  IV. 
R.  497,  14  L.  T.  225. 

It  is  negligence  for  a  railway  company  to 
leave  a  crossing  gate  opened,  whereby  a 
person  attempts  to  cross  the  track  and  is 
knocked  down  and  injured  by  a  train 
which  he  did  not  see,  although  it  might 
have  been  seen  from  some  distance. 
Wanless  v.  North  Eastern  R.  Co.,  25  Z.  T. 
103. 

Under  5  &  6  Vict.  c.  55,  §  9,  a  rail- 
way company  must  keep  the  gates  at  the 
ends  of  grade  crossings  closed  against  all 
persons  or  cattle  upon  the  highway.  If  it 
fails  to  perform  this  duty  and  injury  arises, 
it  is  liable  to  an  action  for  damages.    Fait/- 


cett  V.  York  &*  N.  M.  R.  Co.,  16  Q.  B.  610, 
iSju*"-  '73.  20  L.  /.  Q.  B.  222. 

49.  Negligence  of  gate-keeper.— 

In  an  action  for  killing  a  man  at  a  grade 
crossing,  the  evidence  showed,  among  other 
things,  that  the  deceased  approached  the 
crossing  in  the  dusk  of  the  evening,  and 
just  before  he  reached  the  track  the  gate- 
keeper began  to  close  the  gate,  swung  his 
lantern,  and  shouted  to  the  intestate  to  stop; 
that  he  did  so,  but  immediately  the  gate- 
keeper shouted  to  him  to  hurry  up,  where- 
upon he  again  started  his  horse,  but  was 
struck  by  an  engine  before  he  got  across  the 
track.  Held,  sufficient  evidence  of  negli- 
gence to  warrant  a  finding  for  the  plaintiff. 
Bayley  v.  Eastern  R.  Co.,  125  Mass.  62. 

50.  Permitting  .stranger  to  open.— 
It  may  be  as  negligent  in  a  companv  to  per- 
mit strangers  to  open  its  gates  after  tliey 
are  closed  as  to  fail  to  close  them.  So  held, 
where  plaintiff's  intestate  was  killed  at  a 
crossing  where  gates  were  maintained  and 
had  been  closed,  but  where  one  of  them 
had  been  lifted  by  a  woman  who  wished  to 
cross  just  before  the  deceased  approached 
the  crossing.  Haywood  v.  New  York  C.  <S» 
H.  R.  R.  Co.,  35  A^.  Y.  S.  R.  748,  59  Hint 
t\T,\i  N.  Y.  Supp.  177  ;  affirmed  in  128  A^. 
Y,  596,  mem.,  38  A^.  Y.  S.  R.  ion.— Dis- 
tinguishing Heaney  v.  Long  Island  R.  Co., 
112  N.  Y.  126,  20  N.  Y.  S.  R.  296. 

It  cannot  br;  held  as  a  matter  of  law  that 
permitting  a  gate  at  a  crossing  to  be  opened 
by  a  stranger  and  to  remain  open  long 
enough  for  a  traveler  on  the  highway  to 
pass  through,  is  not  such  an  act  of  negli- 
gence by  the  company  as  to  submit  the 
question  of  negligence  to  the  jury,  where 
the  action  is  for  an  injury  to  the  person  so 
passing  tlirough.  Haywoodv.  Ne7k>  York  C. 
&^  H.  R.  R.  Co.,  35  N.  Y.  S.  R.  748,  59  Hun 
617,  13  A''.  K.  Supp.  177;  affirmed  in  128  N. 
Y.  $g6,  mem.,  38  A^.  Y,  S.  R.  loii.— Quot- 
ing Grippen  v.  New  York  C.  R.  Co.,  40  N. 

Y.47. 

51.  Liability  where  common  gate 
is  maintained  over  tracks  of  several 
roads.— In  an  action  for  personal  injuries, 
it  appeared  that  the  tracks  of  the  A.,  the 
B.,  and  the  C.  railroads  crossed  a  street  at 
grade  ;  that  gates  were  operated  by  a  gate- 
man,  and  that  they  were  the  only  gates  on 
the  whole  crossing,  and  were  used  when  any 
train  passed  on  any  of  the  roads.  Plaintiff 
was  struck  by  a  moving  train  on  the  tracks 
of  the  C.  railroad,  and  the  negligence  of  the 
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gateman  in  raising  the  gate  before  the  pas- 
sage of  the  train  was  the  negligence  relied 
upon  by  the  plaintiff  to  sustain  his  action. 
The  gateman  was  employed  by  the  A.  com- 
pany, which  company  the  plaintiff  sued. 
There  was  no  express  contract  between  the 
comp.mies  as  to  the  gateman,  and  no  im- 
plied contract,  unless  one  arose  from  the  fact 
that  the  A.  company  employed  the  gateman 
and  paid  him,  and  the  other  companies  re- 
paid the  A.  company  five  eighths  of  his 
wages.  Held,  that  the  presiding  justice 
erred  in  directing  a  verdict  for  tiie  defend- 
ant on  the  ground  that  the  action  should 
have  been  brought  against  the  C.  company. 
BrffW  V.  Boston  <S^  A.  R.  Co.,  1 57  Mass.  399, 
32  JV.  E.  Rep.  362. 

52.  where  one  coiupaiiy  uses 

another's  track. — Persons  owning  a 
private  railroad,  but  running  their  cars 
on  the  track  of  another  company  by 
consent,  are  to  be  deemed  proprietors  of 
such  track,  within  the  meaning  of  N.  H. 
Gen.  St.  eh.  148,  §  7,  so  far  as  regards  their 
rights  and  liabilities  for  injuries  at  cross- 
ings. Hallv.  Brown,  54  A^.  //.  495,  11  Am. 
Ry.  Rep.  231.— Reviewed  in  Turner  v. 
Cross,  83  Tex.  218. 

A  railroad  company  which,  in  operating 
the  road  with  the  company  owning  the 
same,  under  an  agreement  to  pay  the  latter 
a  specified  sum  yearly,  in  excess  of  the 
amcunt  to  which  it  is  entitled  out  of  the 
joint  earnings,  for  the  use  of  its  tracks  and 
the  cost  of  switching,  uses  the  tracks  at  a 
crossing,  where  gates  and  gatemen  are  main- 
tained, is  bound  to  the  same  care  in  the  use 
thereof  as  the  company  owning  the  road, 
and  should  anticipate  the  reasonable  effect 
of  tlie  gates,  and  the  gatemen's  conduct,  in 
ti)eir  management,  on  persons  approaching 
the  crossing,  or  about  to  cross,  and  operate 
the  road  at  that  place  with  due  regard  to 
such  probable  effect,  and  exercise  care  pro- 
portioned to  the  probable  danger  to  persons 
using  sucii  crossing  under  these  circum- 
stances. And  if,  while  so  using  the  tracks 
of  the  road,  it  accepts  the  services  of  the 
gatemen  employed  by  he  company  owning 
the  road,  instead  of  employing  gatemen  of 
its  own,  they  become,  for  the  time  being,  its 
servants,  for  whrse  negligence  it  is  responsi- 
ble ;  and  if  it  does  not  accept  their  ser- 
vices, its  duty  is  to  place  competent  gate- 
men  at  such  crossing,  and  it  is  responsible  for 
Its  omission  to  do  so.  Cleveland,  C,  C.  &^ 
I.  A".  Co.  V.  Schneider,  35  Atn.  <S-  Eng.   R. 


Cas.    334,  45   Ohio  St.  678,  17  N.  E.  Rep. 
321. 

53.  Liability  where  road  is  in 
hands  ofa  receiver.— Where  a  road  is  in 
the  exclusive  control  of  a  receiver  the  com- 
pany is  not  liable  for  the  negligence  of  the 
employes  of  the  receiver  in  injuring  a  person 
at  a  highway  crossing.  Ohio  &>•  M.  R.  Co. 
V.  Davis,  23  Ind.  553.— Applying  VVeyant 
V.  New  York&  H.  R.Co.,  3  Duer(N.  Y.)36o. 
Distinguishing  McKmney  v.  Ohio  &  M. 
R.Co.,  22  Ind.  99.  Explaining  Ohio  &  M. 
R.  Co.  V.  Fitch,  20  Ind.  498. — Followed 
IN  Bell  V.  Indianapolis,  C.  &  L.  R.  Co.,  53 
Ind.  57;  Davis  v.  Duncan,  17  Am.  &  Eng. 
R.  Cas.  295,  19  Fed.  Rep.  477.  Quoted  in 
Brockert  v.  Central  Iowa  R.  Co.,  82  Iowa 
369.  Reviewed  in  White  v.  Keokuk  &  D. 
M.  R.  Co.,  52  Iowa  97;  Ohio  &  M.  R.  Co. 
V.  Anderson,  10  III.  App.  313. 

54.  How  far  party  may  rely  on 
gates.* — One  about  to  drive  across  a  track 
on  a  city  street  where  the  company  main- 
tains a  gate  and  a  watciiman  has  a  right  to 
rely  on  them,  and  if  he  receives  no  warning 
and  is  injured  by  an  engine  in  attempting 
to  cross  the  track  the  company  is  liable. 
Central  Trust  Co.  v.  Wabash,  St.  L.  6-  P. 
R.  Co.,  27  Fed.  Rep.  1 59. 

Where  a  party  is  killed  in  driving  upon  a 
track  where  gates  are  maintained  and  a  flag- 
man stationed,  the  facts  of  the  absence  of 
the  flagman  and  of  the  gates  being  opened 
are  to  be  considered  by  the  jury  as  affecting 
his  conduct,  and  to  what  extent  is  for  the 
determination  of  the  jury.  Palmer  v.  A'e^a 
York  C.  &•  H.  R.  R.  Co.,  \12  N.  Y.  234,  19 
N.  E.  Rep.  678. 

The  raising  of  a  gate  is  a  substantial 
assurance  of  safety  to  a  person  about  to 
cross  the  track,  and  as  significant  as  if  the 
gateman  had  beckoned  him  to  go  on. 
Oldenburg  v.  Ntw  York  C.  &^  H.  R.  R.  Co., 
124  N.   Y.  414,  26  A^.  E.  Rep.  1021. 

An  action  was  for  killing  plaintiff's  in- 
testate at  a  crossing  where  a  gate  was  main- 
tained, between  eight  and  nine  o'clock  in 
tile  evening,  but  the  evidence  showed  that 
the  gate  was  not  operated  after  seven  o'clock 
in  the  evening.  Held,  that  if  the  deceased 
knew  the  time  at  which  the  gate  ceased  to 
be  operated  he  was  not  entitled  to  rely 
upon  it  for  any  protection.  Rainey  v.  New 
York  C.  &>  H.  R.  R.  Co.,  23  A^.  Y.  Supp.  80, 
68  Hun  495. 

*  See  also  ante,  4U. 


480 


CROSSINGS,  INJURIES   AT,  55-61. 


n't 


H 


U 


v\'\ 


55.  Less  vi{;ilance  required  where 
gsites  are  maintained.'*'— A  traveler  ap- 
proaching a  railroad  crossing  guarded  by 
gates  is  not  required  to  exercise  the  same 
vigilance  in  looking  and  listening  as  when 
the  approaches  are  not  so  guarded.  Kane 
V.  New  York,  N.  H.  &>  H.  R.  Co.,  132  N.  Y. 
160,  30  N.  E.  Rep.  256,  43  N.  Y.  S.  R.  494; 
affirming  56  Hun  648,  ^i  N.  Y.  S.  R.  741,  9 
N.   Y.  Hupp.  879, 

The  degree  of  care  that  a  person  is  re- 
quired to  exercise  in  approaching  a  grade 
crossing  will  depend  upon  the  facts  of  the 
case.  Thus  where  a  flagman  g'lves  a  signal 
of  safety  by  raising  the  gates  he  may  taivc  it 
as  an  assurance  of  safety  and  go  ahead. 
Oldenburg  v.  New  York  C.  &*  H.  R.  R.  Co., 
124  yV.   Y.  414,  26  N.  E.  Rep.  102 1. 

50.  Violation  of  city  ordinance.— 
A  person  cannot  recover  damages  against  a 
raihoad  company  for  personal  injuries  be- 
cause of  its  failure  to  maintain  gates  at  a 
street  crossing,  in  compliaiice  with  the  re- 
quirements of  an  ordinance,  where  the 
absence  of  the  gates  has  no  causal  connec- 
tion witii  the  injury.  Jennings  v.  St.  Louis, 
I.  M.  &^  S.  R.  Co.,  99  Mo.  394, 1 1  S.  W.  Rep. 
999. 

A  cityordinfiDce  required  defendant  com- 
pany to  maintain  gates  at  its  grade  crossings 
and  to  attend  them  at  all  times  when  trains 
were  passing.  It  was  sued  for  killing  plain- 
tiff's intestate  between  eight  and  nine 
o'clock  in  the  evening,  and  the  proof  showed 
that  the  gates  were  attended  from  seven 
o'clock  in  the  morning  until  seven  o'clock 
in  the  evening,  but  not  from  that  time  until 
the  next  morning.  Hel/f,  that  proof  of  the 
violation  of  the  ordinance  did  not  establish 
the  cause  of  action  against  the  company, 
but  was  evidence  bearing  on  the  question 
nf  negligence.  Rainey  v.  A^e7u  York  C.  &• 
H.  R.  R.  Co.,  23  A^.  Y.  Supp.  80,  68  Hun 

495- 

57.  RiKlits  of  person  on  private 
way  covered  by  gate.— Where  a  public 
higliway  and  a  private  road  both  cross  a 
railway  track  diagonally  converging  at  such 
track,  where  a  gate  is  placed  by  the  com* 
pany,  serving  both  roads,  a  traveler  on  the 
private  road,  only  available  by  means  of 
such  gate,  is  placed  in  the  same  position 
with  respect  to  the  gatekeeper  as  if  he 
were  using  the  public  road.  Lunt  v.  Lon- 
don  6-  A^.  W.  R.  Co.,  L.  R.  i  Q.  B.  277,  12 

*  See  also  /w/,  280. 


fur.  N.  S.  409,  35  L.J.  Q.  B.  105,  14  W.  R. 
497,  14  L.  T.  225. 

58.  Sufficiency  of  gate  for  jury.— 

Whether  or  not  a  gate  provided  by  a  rail- 
way company  at  a  crossing  is  reasonably 
sufficient  is  a  question  for  the  jury,  and  it 
is  error  for  the  court  to  instruct  them  th;it 
the  plaintiff  cannot  recover  in  an  action 
for  damages  growing  out  of  the  company's 
negligence  in  the  construction  and  main- 
tenance of  a  gate.  McKenly  v.  Chicago,  R.  I. 
6f*  P.  R.  Co.,  43  Iowa  641,  14  Am.  Ry.  Rep. 

495  • 

Nor  would  the  instruction  be  justified 
even  if  it  appeared  that  plaintiff  himself 
supposed  the  gate  to  be  sufficient,  and  this 
were  embodied  in  the  instruction.  Mc- 
Kenly V.  Chicago,  R.  I.  &*  P.  R.  Co.,  43  lo^va 
641,  14  Am.  Ry.  Rep.  495. 

59.  Dutyto  maintain,  a  question  of 
law. — In  an  action  for  an  injury  at  a  cross- 
ing it  was  a  misdirection  for  the  judge  to 
leave  to  the  jury,  as  evidence  of  negligence 
on  the  part  of  the  company,  its  omission  to 
keep  a  gate-keeper  and  its  failure  to  exer- 
cise its  statutory  power  to  make  a  new  road 
and  discontinue  the  level  crossing.  Clijf\. 
Midland  R.  Co.,  L.  R.  5  Q.  B.  258,  18  W.  R. 
456,  22  L.  T.  382. 

2.  Signs. 

00.  Duty  to  maintain,  independent 
of  statute. — In  an  action  against  a  rail- 
road company  for  negligence  in  running 
over  one  at  a  street  crossing,  evidence  that 
the  company  had  no  sign  over  the  crossing 
to  warn  persons  approaching  of  its  presence 
is  proper,  although  there  be  no  statute  or 
ordinance  requiring  the  company  to  have 
such  a  sign.  It  is  for  the  jury  to  say 
whether  the  omission  to  have  such  a  sign 
is  nepligence;  and  it  is  for  them  to  say 
whether  it  contributed  to  the  injury,  even 
where  it  appears  that  the  person  injured 
was  familiar  with  the  crossing.  S/ial/er  v. 
,S7.  Paul,  M.  &^  M.  R.  Co.,  2  Am.  &^  Eng. 
R.  Cas.  185,  28  Afinn.  103,  9  A^.  IV.  Rep. 
575.  Heddles  v.  Chicago  6-  A'.  W.  R.  Co , 
77  Wis.  228,  46  .V.   W.  Rep.  115. 

01 .  Ett'ect  of  failure  t<»  erect,  under 
statutes.'*' — The  failure  to  erect  a  caution- 
board  at  railroad  crossings,  as  required  by 
the  statute,  does  not  necessarily  make  the 
railroad  co;..pany  responsible  for  damiigcs 

*  .See  also/p.f^  a07. 

Liability  of  company  for  faillnR  to  creel  si({n- 
boards,  see  note,  23  Am.  &  Enu.  R.  Cas.  329. 
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occasioned  by  a  collision  with  one  of  its 
trains  at  the  crossing.  Haas  v.  Grand 
Rapids  (S^  /.  A'.  Co.,  8  Am.  &*  Eng.  R.  Cas. 
26S,  47  Mich.  401,  II  N.  IV.  Rep.  216. 

The  caution-board  is  for  tiic  purpose  of  a 
notification  to  those  wlio  are  passing  along 
the  road ;  and  where  a  party  is  familiar 
with  the  crossing  and  has  frequently  been 
over  it  and  had  it  in  mind  on  tlie  occasion 
in  question  as  he  approached  it,  he  cannot 
be  said  to  have  been  injured  by  the  failure 
to  set  up  the  caution.  Haas  v.  Grand 
Rapids  iS^  /.  R.  Co.,  8  Am.  &»  Eng.  R.  Cas^ 
268,  47  ,}/ic/i.  401.  II  A'.   W.  Rip.  216. 

Such  failure  does  not  make  the  company 
liable  to  one  injured,  where  the  absence  of 
the  si^n-board  is  not  the  cause  of  the  injury. 
Fii/d  V.  Chicago,  B.  &>  Q.  R.  Co.,  8  .,-/;//.  &• 
Eng.  R.  Cas.  425,  4  McCrary  {U,  S.)  573,  14 
Fed.  Rep.  332. 

The  intention  of  such  a  statute  is  not 
to  create  an  absolute  liability  on  the  part 
of  the  company,  but  to  make  a  failure  to 
provide  sign-boards  at  sucii  places  con- 
clusive evidence  of  negligence.  Field  v. 
C/iicago,  n.&-  Q.  R.  Co.,  8  Am.  &>  Eng.  R. 
Cas.  425,  4  McCrary  (C.  S.)  573,  14  Fed. 
Rep.  332.  Payne  v.  Chicago,  R.  I.  S^  P.  R. 
Co.,  44  Iowa  236.  Dodge  v.  Burlington,  C. 
R.  &>  M.  R.  Co.,  3J.  hnva  276,  5  .////.  Ry. 
Rep.  507. — Disapproving  Beiseigel  v.  New 
York  C.  R.  Co.,  34  N.  Y.  622;  Ernst  v. 
Hudson  River  R.  Co.,  35  N.  Y.  9.  Disti.n- 
GUISHING  O'Mara  7/.  Hudson  River  R.  Co., 
38  N.  Y.  445. — Approved  in  Denver,  T.  & 
G.  R.  Co.    V.   Robbiiis,  2   Colo.  A  pp.  313. 

DlSTlNGUlSHF.n  AND  FOI.LOWKI)  IN  Correll 

V.  Burlington,  C.  R.  &  M.  R.  Co.,  38  Iowa 
120.  Foi.i.owK.i)  IN  Carlin  v.  Ciiicago,  R. 
I.  &  P.  R.  Co.,  37  Iowa  310;  Haines  v. 
Illinois  C.  R.  Co.,  41  Iowa  227. 

The  omission  will  not  render  the  com- 
pany liable  for  injuries  inflicted  on  one  who 
knew,  or  might  have  known  by  the  exercise 
of  ordinary  care,  of  the  crossing  place  in 
lime  to  have  avoided  injury  from  a  [)assing 
train.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Greenlee, 
23  ^Un.  &•  Eng.  R.  Cas.  322,  62  Tex.  344  — 
yuoTiNU  Houston  &  T.  C.  R.  Co.  v.  Wil- 
son, 60  Tex.  144. 

<(1S.  What  roods  statiitu  applies  to. 
— The  Tex.  statute  requiring  railroads  to 
erect  at  all  points  where  their  roads  shall 
cross  public  roads  a  warning  sign  a|)plies  to 
all  roads  that  arc  traveled  on  horseback  and 
\n  vehicles  ^  i  wiiich  were  so  used  at  the 
time  of  the  construction  ol  a  railroad.  A 
3  D.  R.  D.— 31. 


road,  however,  which  is  opened  across  a 
railroad  track  after  the  construction  of  the 
railroad  and  without  being  established  as  a 
public  road  under  the  law  would  impose 
upon  the  railroad  company  no  obligation  to 
perform  the  requirements  of  the  statute. 
Internationa.  i3>»  G.  N.  R.  Co.  v.  Jordan,  i 
Tex.  App.  (Civ.  Cas.)  494. 

3.  Flagmen. 

03.  Gcuerally.—It  is  not  negligence  in 
a  company  to  omit  to  station  a  flagman  at 
a  crossing  unless  such  precaution  is  neces- 
sary; and  it  is  therefore  error  to  instruct 
the  jury  that  they  may  find  such  failure  is 
negligence  if  they  believe  it  was  a  reason- 
able  precaution  to  have  such  flagman. 
Peoria  iS-»  /'.  U.  R.  Co.  v.  Herman,  39  ///, 
App.  287. 

In  a  suit  for  personal  injuries  at  a  cross- 
ing it  is  error  to  instruct  the  jury  that  if  the 
view  of  the  track  was  obstrut'i^d  by  the  act 
of  the  company  it  is  not  enough  to  show 
that  the  bell  was  rung  or  the  whistle 
sounded  ;  that  it  was  the  duty  of  the  train 
employes  also  to  have  slowed  up  as  they 
approached  the  crossing,  ar  '  .0  have  seen 
that  the  track  was  clear;  and  that,  in  order 
to  have  been  assured  that  the  track  was 
clear,  it  was  the  duty  of  the  company  to 
have  stationed  a  flagman  or  watchman,  as 
such  instruction  invades  the  province  of 
the  jury  in  determining  whether  there  was 
negligence,  and  as  establishing  the  principle 
that  it  was  the  duty  of  the  company  in  all 
cases  to  provide  a  flagman.  Carraher  v. 
San  Francisco  Bridge  Co.,  81  Cal.  98,  22 
Pac.  Rep.  480. 

Where  defendant  asks,  and  the  court 
gives  at  its  recjuest,  instructions  based  upon 
the  duty  to  have  a  flagman  stationed  at  the 
place  where  an  injury  is  inflicted,  the  com- 
pany will  be  estopped  from  denying  that  it 
was  its  duty  to  have  such  flagman  at  such 
place,  and  the  concession  thus  made  will 
justify  an  instruction  on  tlie  subject.  Lake 
Shore  &>  M.  S.  R.  Co.  v.  Johnsen,  135  ///. 
641,  26  iV.  E.  Rep.  510 ;  affirming  35  ///.  ////. 

430- 

Where  one  injured  at  a  crossing  of  a 
steam  and  a  horse  railroad  sues  both  com- 
panies, the  horse-car  company  cannot  com- 
plain of  the  exclusion  from  the  jury  of  an 
ordinance  of  the  city  reciuiring  steam 
companies  to  have  a  flagman  at  the  cross- 
ing, liven  if  the  company  had  notice  of 
the    ordinance,   or    was    required   to   take 
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notice,  its  negligence  would  not  excuse  the 
negligence  of  the  horse-car  company. 
Central  Pass.  R.  Co.  v.  Ktihn,  32  Am.  &• 
Eii^.  A'.  Cas.  16,  86  A>.  578,  6  S.  IV.  Rep.  441. 

A  company  was  charged  with  negligence 
in  not  stationing  a  flagman  at  a  crossing 
where  the  injury  occurred.  Held,  that  it 
was  not  error  to  refuse  to  instruct  the  jury 
that  tiie  fact  that  it  did  not  appear  that  an 
accident  had  occurred  at  the  precise  place 
at  any  previous  time  must  be  taken  as  con- 
clusive proof  of  the  sufficiency  of  the  pre- 
caution provided  by  the  company.  Quill  v. 
Nero  York  C.  &^  H.  K.  R.  Co.,  16  Daly  {N. 
V.)  313,  32  A^.  Y.  S.  R.  612,  \i  N.  Y.  Siipp. 
80;  affirmed  in  126  A'.  Y.  62g,  mem,,  36  N. 
Y.S.  R.  1012. 

04.  At  cuiniiion  law. — The  common 
law  does  not  require  the  stationing  of  a 
flagman  at  every  street  or  road  crossing, 
where  a  jury  may  be  of  the  opinion  that 
the  travel  is  so  great  that  ordinary  prudence 
requires  it.  Beisiegel  v.  A\'w  York  C.  R. 
Co.,  40  N.  Y.  9. — Followed  in  Chicago  & 
A.  R.  Co.  V.  Jacobs,  63  111.  178;  McGrath 
V.  New  York  C.  &  H.  R.  R.  Co,,  59  N.  Y. 
468.  Quoted  in  Toledo,  W.  &  W.  R.  Co. 
V.  Shuckman,  50  Ind.  42.  Reconciled  in 
Pennsylvania  R.  Co.  v.  Matthews,  36  N,  J. 
L.  531.  Reviewed  in  Bellefontaine  R.  Co. 
V.  Hunter,  33  Ind.  335;  Welsch  7/.  Hannibal 
&  St.  J.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  75, 
72  Mo.  451,  37  Am.  Rep.  440;  Coyle  7/. 
Long  Island  R.  Co.,  33  Hun  (N.  Y.)  37. 

Neither  the  common  law  nor  the  statute 
requires  railroad  companies  to  station  flag- 
men at  crossings.  All  that  is  required, 
beyond  the  statutory  signals,  is  sucli  care  in 
running  trains  as  will  prevent  injury  to 
others  in  the  exercise  of  their  rights,  if 
proper  care  is  observed  by  them.  The 
company  may  employ  men  to  keep  persons 
off  its  track  at  crossings  when  trains  are 
passing,  and  if  it  does  this,  it  would  be  safe 
for  them  to  run  at  greater  speed,  or  in 
other  respects  different  from  what  would 
be  otherwise  presumable  ;  but  this  is  a  mat- 
ter to  be  determined  by  the  company,  and 
is  not  imposed  as  a  legal  duty.  Beisiegel  v. 
New  York  C.  R.  Co.,  40  A^  Y.  9.— Dlstin- 
GUISHEU  IN  Gonzales  v.  New  York  &  H. 
R.  Co.,  39  How.  Pr.  407.  Quoted  in 
Crawford  v.  Delaware,  L.  &  W.  R.  Co.,  22 
J.  &  S.  262.  Referred  to  in  Waber  v. 
New  York  C.  &  H.  R.  R,  Co.,  58  N.  Y. 
451.  Reviewed  in  McGratli  v.  New  York 
C.  &  H.  R.  R.  Co.,  63  N.  Y.  522. 


65.  As  a  rule,  flagmen  not  re- 
quired.*— There  is  no  rule  of  law  requir- 
ing a  railroad  company  to  keep  a  flagman 
at  the  crossing  of  a  public  street  by  its 
track  to  give  to  passers-by  notice  of  the 
approach  of  trains.  Ernst  v.  Hudson  River 
R.  Co.,  39  A^.  Y.  61,  36  How.  Pr.  84.— Fol- 
lowed IN  Warner  v.  New  York  C.  R.  Co., 

44  N.  Y.  ifi'i.— State  {Delaware,  L.  &^  W. 
R.  Co.,  pros.)  V.  East  Orange,  41  A^.  J.  L. 
127. 

Its  sole  duty  to  travelers  upon  the  high- 
way is  to  run  and  manage  its  trains  with 
proper  care,  so  as  not  to  injure  them  in  the 
exercise  of  their  lawful  rights.  Heaney  v. 
Long  Island  R.  Co.,  9  A'.  Y.  S.  R.  707.— Ap- 
plying McGrath  v.  New  York  C.  &  H.  R. 
R.  Co.,  63  N.  Y.  522. 

The  only  outward  signals  required  to  be 
given  are  the  bell  and  whistle,  provided  for 
by  the  statute.  Culhane  v.  New  York  C. 
dr^H.R.R.  Co.,  60  N.  Y.  133,  10  ^w.  Ry. 
Rep.  142.— Quoted  in  Shufelt  v.  Flint  & 
P.  M.  R.  Co.,  96  Mich.  327. 

And  it  is  error,  in  a  personal  injury  case, 
to  allow  the  Introduction  of  evidence  as  to 
the  absence  of  a  flagman  at  the  crossing 
where  the  injury  occurred.  Sutherland  v. 
New  York  C.  &>  H.  R.  R.  Co.,  9/.  6-  S.  {N. 

y.)  17. 

So  an  instruction  that  in  effect  tells  the 
jury  that  a  company  is  guilty  of  negligence 
in  all  cases  for  failing  to  station  a  flagman 
at  highway  crossings,  and  that  the  company 
is  liable  if  the  injury  for  which  plaintiff 
sues  would  not  have  occurred  had  there  been 
a  flagman,  is  erroneous.  Carra/ier  v.  San 
Francisco  Bridge  Co.,  81  Cal.  98,  22  Pac. 
Rep.  480. 

Although  it  is  not  enough  in  all  cases  to 
absolve  a  railroad  corporation  from  the 
charge  of  negligence  in  tiie  running  of  its 
trains,  or  in  the  use  and  occupation  of  its 
tracks  at  a  crossing,  that  the  statutory  sig- 
nals are  given,  but  circumstances  may  re- 
quire other  precautions  to  be  taken,  it  is 
only  required  to  take  such  precautions  as 
have  respect  to  the  moving  of  the  trains 
and  the  use  of  the  road.  It  is  not  called 
upon  to  do  any  act  outside  of  or  discon- 
nected with  its  actual  operations.  The 
posting  of  flagmen,  placing  gales  or  other 

*  Duty  of  company  to  keep  flagman  at  cross- 
Ibr  to  give  warning  of  approaching  trains,  see 
notes,  3  Am.  &  Eno.  R,  Cas.  182;  19  Id.  ajQ; 

45  Id.  145;  3  L.  R.  a.  594.  See  also  39  Am."  A' 
Enu.  R.  Cas.  64J.  abstr. 
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obstructions,  or  the  giving  special  and  per- 
sonal notice  to  travelers  at  crossings  is  not 
required  of  it,  and  the  omission  thereof 
does  not  charge  it  with  negligence.  Weber 
V.  Neui  York  C.  &•  //.  /?.  K.  Co.,  58  N.  Y. 
451. — Applying  Eaton  v.  Erie  R.  Co.,  51 
N.  Y.  544  ;  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282;  Mackay  v.  New 
York  C.  R.  Co.,  35  N.  Y.  75.  Referring 
TO  Beisiegel  z'.  New  York  C.  R.  Co.,  40  N. 
Y.  9 ;  Grippen  v.  New  York  C.  R.  Co.,  40 
N.  Y.  34. — Applied  in  Finklestein  v.  New 
York  C.  &  H.  R.  R.  Co.,  41  Hun  (N.  Y.)  34, 
2  N.  Y.  S.  R.  680.  Distinguished  in  Nary 
V.  New  York,  O.  &  W.  R.  Co.,  29  N.  Y.  S. 
R.  630.  Quoted  in  Coyle  v.  Long  Island 
R.  Co.,  33  Hun  (N.  Y.)  37 ;  Crawford  v. 
Delaware.  L.  &  W.  R.  Co.,  22  J.  &  S.  (N.  Y.) 
262;  Buck  V.  Manhattan  R.  Co.,  15  Dalv 
(N.  Y.)  276,  6  N.  Y.  Supp.  524,  25  N.  Y.  S. 
R.  590.  Reviewed  in  Grand  Trunk  R.Co. 
-z/.  Ives,  144  U.  S.  408 ;  McGrath  v.  New 
York  C.  &  H.  R.  R.  Co.,  63  N.  Y.  522. 

But  this  obligation  may  become  due  by 
reason  of  such  company  constructing  its 
road  so  as  to  make  tiie  crossing  or  use  of 
such  highways  unnecessarily  dangerous. 
Pennsylvania  R.  Co.  v.  Matthews,  36  N.  J. 
L.  531,  12  Am.  Ry.  Rep.  482.— FOLLOWING 
Cliff  7/.  Midland  R.  Co.,  L.  R.  5  Q.  B.  258. 
Reconciling  Beisiegel  v.  New  York  C.  R. 
Co.,  40  N.  Y.  9.  Reviewing  Richardson 
V.  New  York  C.  R.  Co.,  45  N.  Y.  846.— Ap- 
proved IN  Heddles  v.  Chicago  &  N.  W.  R. 
Co.,  39  Am.  &  Eng.  R.  Cas.  645,  74  Wis. 
139,  42  N.  W.  Rep.  237.  Followed  in 
Delaware,  L.  &  W.  R.  Co.  v.  Toffev,  38  N. 
J.  L.  525  ;  New  York,  L.  E.  &  W.  R.  Co.  v. 
Randel,  23  Am.  &  Eng.  R.  Cas.  308,  47  N. 
J.  L.  144.  Quoted  in  New  York,  L.  E.  «Sr 
W.  R.  Co.  V.  Leaman,  54  N.  J.  L.  202 ; 
Cleveland,  C,  C.  &  I.  R.  Co.  v.  Schneider, 
35  Am.  &  Eng.  R.  Cas.  334,  45  Ohio  St.  678. 

In  the  absence  of  a  custom  of  prudent 
railroads  to  station  flagmen  at  crossings,  a 
company  is  not  bound  to  do  so,  however 
dangerous  the  crossing  may  be.  IVelsch  v. 
Hannibal  &*  St.  J.  R.  Co.,  6  Am.  &^  Eng.  R. 
Cas.  75,  72  Mo.  451,  T,y  Am.  Rep.  440.— 
Distinguishing  Kinney  v,  Crocker,  18 
Wis,  74.  Reviewing  Beisiegel  v.  New  York 
C.  R.Co.,4oN.  Y.  9. — Approved  IN  Heddles 
V,  Chicago  &  N.  W.  R.  Co.,  39  Am.  & 
Eng.  R.  Cas.  645,  74  Wis.  239,  4^  N.  W. 
Rep.  237. 

The  want  of  a  flagman  at  a  crossing, 
where  there  is  no  evidence  of  other  negli- 


gence on  the  part  of  the  company  in  injur- 
ing persons  about  to  drive  across  the  track, 
and  where  every  other  precaution  was  taken 
to  stop  the  train  to  avoid  the  injury,  will 
not  render  the  company  liable.  Schwartz 
v.  Hudson  River  R.  Co.,  4  Robt.  (.V,  Y.)  347. 

66.  On  i'oiiutry  roads.— The  law  does 
not  impose  the  obligation  upon  a  railway 
conipiiny  to  station  persons  at  every  cross- 
ing of  a  public  road  to  warn  travelers  of 
approaching  trains.     State  v.  Philadelphia, 

IV.  6-  B.  R.  Co.,  47  Md.  76,  18  Am.  Ry. 
Rep.  253.— Distinguishing  Cliff  v.  Mid- 
land R.  Co.,  L.  R.  5  Q.  B.  258;  Bilbee  v. 
London,  B.  &  S.  C.  R.  Co.  18  C.  B.  N.  S. 
584. — Maryland  C.  R.  Co.  v.  A'eubeur,  19 
Am.  &>  Eng.  R.  Cas.  261,  62  Md.  391. 

A  railroad  company  is  not,  as  matter  of 
law,  under  obligation  to  station  a  flagman 
at  a  road  crossing  in  the  country  because  of 
the  approach  to  it  being  partially  concealed 
by  embankments  or  otherwise.  Haas  v. 
Grand  Rapids  &>  I.  R.  Co.,  8  Am.  6-»  Eng. 
R.  Cas.  268,  47  Mich.  401,  11  N.  IV.  Rep. 
216.— Approved  in  Heddles  w.  Chicago  «S: 
N.  W.  R.  Co.,  39  Am.  &  Eng.  R.  Cas.  645,  74 
Wis.  239,  42  N.  W.  Rep.  237.  Quoted  in 
Peoria  &  P.  U.  R.  Co.  v.  Herman,  39  111. 
App.  287. 

It  is  not  negligence  in  a  company  to  fail 
to  station  a  flagman  at  a  crossing  at  a  very 
sparsely  settled  place,  where  there  are  not 
more  than  half  a  dozen  houses  and  only  a 
flag-station  is  maintained,  and  where  an  ap- 
proaching train  could  be  seen  for  half  a 
mile  before  reaching  the  crossing.     Telfer 

V.  Northern  R.  Co.,  30  N.J.  L.  188. 

67.  Ill  cities.— A  company  is  not  re- 
quired by  law  to  station  a  flagman  at  every 
street  or  road  crossing  where,  in  the  opinion 
of  a  jury,  the  travel  is  such  that  ordinary 
prudence  requires  it ;  and  it  is  error  to  in- 
struct the  jury  that  a  company  may  be 
found  guilty  of  negligence  solely  on  the 
ground  of  an  omission  to  keep  a  flagman  at 
a  crossing  of  a  city  street.  Beisiegel  v. 
New  York  C.  R.  Co.,  40  N.  Y.  9.— Disap- 
proving Kinney  7'.  Crocker,  18  Wis.  74. 
Distinguishing  Brown  v.  New  York  C. 
R.Co.,  34  N.  Y.  404;  Bradley  v.  Boston 
&  M.  R.  Co.,  2  Cush.  (Mass.)  539;  Johnson 
v.  Hudson  River  R.  Co.,  6  Duer  (N.  Y.)  633. 
Following  Stubley  v.  London  &  N.  W.  R. 
Co.,  L.  R.  I  Ex.  13.— Approved  in  Semel 
V.  New  York,  N.  H.  &  H.  R.Co,  9  Daly  (N. 
Y.)  321.  Followed  in  Dyer  v.  Erie  R. 
Co.,  71  N.  Y.  228.    Quoted  in  Buck  v. 
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Manhattan  R.  Co.,  15  Daly  (N.  Y.)  276,  6 
N.  Y.  Supp.  524,  25  N.  Y.  S.  R.  590. 

Whetlier  the  failure  of  a  railway  company 
to  keep  a  flagman  on  duty  at  a  street  cross- 
ing in  a  city,  over  which  its  road  passes,  at 
a  given  hour  in  the  day  constitutes  negli- 
gence, is  a  question  to  be  determined  from 
a  consideration  of  all  the  circumstances  of 
the  particular  case.  Annakcr  v.  Chicago, 
li.  I.  &*  P.  R.  Co.,  8 1  Iowa  267,47  N.  \V. 
Rep.  68. 

The  knowledge  of  a  traveler  over  a  rail- 
road at  a  street  crossing  that  no  flagman  is 
stationed  there  at  the  time,  and  his  depend- 
ence, for  that  reason,  upon  his  own  sight 
and  hearing  to  discover  the  approach  of 
trains,  will  not  excuse  the  railroad  company 
for  its  negligence  in  not  keeping  a  flagman 
stationed  at  the  crossing  at  that  hour.  An- 
naker  v.  Chicago,  R.  I.  &*  P.  R.  Co.,  81  Iowa 
267,  47  N.  IV.  Rep.  68. 

Where  a  railroad  company  uses  the  tracks 
of  its  road  across  a  generally  traveled  pub- 
lic street  in  a  populous  town  or  city  for  its 
convenience  in  the  switching  of  trains,  cars, 
and  locomotives,  and  the  crossing  is  thereby 
rendered  exceptionally  dangerous,  it  is 
bound  to  exercise  care  proportioned  to  the 
increased  danger  arising  from  such  use  of 
its  tracks,  to  avoid  injury  to  persons  using 
the  crossing,  and  should,  in  the  exercise  of 
such  care,  as  a  reasonable  precaution  for 
their  safety  and  means  of  preserving  the 
legitimate  uses  of  the  street,  maintain  flag- 
men, or  gates  and  gatemen,  at  such  cross- 
ing, or  adopt  other  equally  adequate  meas- 
ures for  that  purpose.  Cleveland,  C,  C.  &* 
I.  R.  Co.  V.  Schneider,  35  Am.  &*  Eng.  R. 
Cas.  334,  45  Ohio  St.  678,  17  N.  E.  Rep.  321. 
— Quoting  Pennsylvania  R.  G).  v.  Mat- 
thews, 36  N  J.  L.  531. — Applied  in  Rich- 
mond V.  Chicago  &  W.  M.  R.  Co.,  87  Mich. 

374. 

It  is  the  duty  of  railroad  companies  to 
exercise  the  utmost  care  and  diligence  in 
running  tiains  over  city  streets,  and  to  use 
all  precautions  that  the  highest  prudence 
would  suggest  in  passing  such  crossings  to 
avoid  injuries;  and  a  company  may  be 
liable  for  a  failure  to  keep  a  flagman  at  a 
crossinj",  though  it  did  give  warning  by 
ringing  a  bell  and  by  stationing  a  man  on 
the  train  to  wave  to  persons,  if  the  jury  be- 
lieve that  the  stationing  of  a  flagman  would 
have  prevented  the  injury.  Kinney  v. 
Crocker,  18  W^'/.v.  74.— Disapprovkd  IN  Bei- 
sicgel  V.  New  York  C.  R.  Co.,  40  N.  Y.  9. 


Distinguished  in  Welsch  v.  Hannibal  & 
St.  J.  R,  Co.,  6  Am.  &  Eng.  R.  Cas.  75,  72 
Mo.  451,  37  Am.  Rep.  440. 

Where  a  person  driving  a  team  in  a  city 
on  a  very  cold  and  blustering  day,  being 
muffled  up  to  protect  himself  from  the  se 
verity  of  the  cold,  while  driving  across  a 
track  near  a  public  elevator  was  struck  by 
a  car  being  propelled  by  an  engine  in  the 
rear,  and  injured,  and  there  was  no  one  sta- 
tioned on  the  car  or  on  the  ground  to  give 
warning,  and  it  appeared,  if  there  had  been, 
the  injury  might  have  been  avoided — held, 
that  as  the  injury  was  the  result  of  negli- 
gence on  the  part  of  the  company  it  was 
liable  in  damages.  Illinois  C.  R.  Co.  v. 
Ebcrt,-]\  III.  399.— Distinguished  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Cle-  ens,  5  III.  App, 

08.  In  a  city  at  iiijjlit.— It  was  neg- 
ligence of  the  most  flagrant  character  in  a 
railroad  company  not  to  have  some  one  to 
give  notice  of  the  approach  of  trains  at  a 
point  near  a  large  city  where  its  road 
crossed  a  public  thoroughfare,  and  where 
street-cars  crossed  its  track  many  times 
during  the  day  and  until  a  late  hour  in  the 
evening.  A  flagman  during  the  day  merely 
was  not  sufficient ;  there  should  have  been 
a  flagman  there  at  9  o'clock  at  night.  Cen- 
tral Pass.  R.  Co.  V.  Kiihn,  32  Am.  Ss^  Eng.  R. 
Cas.  16,  86  Ky.  578,  6  S..W.  Rep.  441, 
—Quoted  in  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408.  Reviewed  in  Markham  v. 
Houston  D.  Nav.  Co.,  73  Tex.  2 17,  i »  S.  W. 
Rep.  131. 

00.  Where  there  Is  c:;  .  .<'  ■Iruiry 
daiiijer.— Ordinarily  the  ab:v  nr  ■.;.!  flag- 
man at  a  street  crossing  v-.  n }  f  csce  of 
negligence  on  the  part  of  the  ;..>n\pany; 
and  to  make  it  so  the  plaintiff  must  show 
that  the  circumstances  of  the  crossing  are 
such  that  common  prudence  would  dictate 
that  the  company  should  place  a  flagman 
there,  or  his  equivalent.  Before  the  jury 
can  find  negligence  in  its  failing  to  do  so  it 
must  appear  that  the  danger  at  the  crossing 
was  exceptional — something  rendering  or- 
dinary care  on  the  part  of  persons  crossing 
the  track  insufficient  protection  against  in- 
jury. Freeman  v.  Duliith,  S.  S.  &•  A.  R. 
Co.,  37  Am.  &•  Eng.  R.  Cas.  501,  74  Mich. 
86,  41  N.  IV.  Rep.  872,  3  L.  R.  A.  594. 

70.  But  practice  may  hind  com- 
pany to  maintain. — The  company,  for 
their  own  convenience,  may  elect  to  place  a 
flagman  at  certain  crossings  and,  by  cstab- 
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lisliing  a  practice  of  that  kind,  they  may 
make  a  law  binding  upon  themselves. 
Ernst  V  Hudson  River  R.  Co.,  2,<)  N.  Y.6i, 
36  Ho7v.  Pr.  84. 

Where  by  such  voluntary  and  continued 
practice  it  has  become  notoriously  public 
that  a  flagman  is  placed  at  such  crossing  to 
give  notice  of  the  approach  of  trains,  then 
to  withdraw  sucii  flagman  without  notice 
may  become  an  act  of  negligence  on  the 
part  of  the  company  for  which  they  would 
.  be  liable.  Ernst  v.  Hudson  River  R.  Co., 
39  A'.  F.  61,  36  How.  Pr.  84.  Pittsburgh,  C. 
^S^»  St.  L.  R.  Co.  v.  Yttndt,  3  Am.  <S^>  Eng. 
R.  Cas.  502,  78  /nd.  373,  41  A/n.  Rep.  580. 

71.  Under  Michi;;au.stsitiite— Duty 
ofrailroml  eoiniiiissioners.— It  is  not 
the  law  of  Michigan  that  at  every  road  or 
street  crossing  in  a  village  or  city  a  rail- 
road company  is  bound  to  place  a  flagman. 
Freeman  v.  Duluth,  S.  S.  &»  A.  R.  Co.,  yj 
Am.  &•  Eng.  R.  Cas.  501,  74  Mich.  86,  41 
N.  IV.  Rep.  872,  3  L.  R.  A.  594. 

Where  the  situation  of  a  crossing  reason- 
ably requires  the  company  to  provide  flag- 
men or  gates,  or  other  adequate  provisions 
to  prevent  accidents,  it  is  the  duty  of  the 
company  to  provide  them  whether  required 
by  statute  or  not;  and  the  fact  that  the 
Michigan  statutes  charge  the  railway  com- 
missioners with  the  duty  of  determining 
the  necessity  of  flagmen  does  not  relieve 
a  company  from  providing  them  if  circum- 
stances demand  it.  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  Rep.  679.— 
Explaining  Battisliill  v.  Humphreys,  64 
Mich.  494;  Guggenheim  v.  Lake  Shore  & 
M.  S.  R.  Co.,  66  Mich.  150;  Freeman  v. 
Duluth,  S.  S.  &  A.  R.  Co.,  74  Mich.  86. 

Where  a  state  statute  empowers  the  rail- 
way commissioners  to  decide  upon  the 
necessity  of  stationing  flagmen  at  crossings, 
it  must  appear  that  a  crossing  is  more  than 
ordinarily  hazardous  to  justify  a  jury  in 
finding  the  company  negligent  in  not  pro- 
viding flagmen  when  not  ordered  by  the 
commissioners.  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  Rep.  079. 

The  duty  of  keeping  a  watchman  or  flag- 
man at  street  or  road  crossings  is  regulated 
under  a  statute  by  a  railroad  commissioner; 
but  when  a  railroad  company  obstructs  its 
track  so  that  those  approaching  cannot  see 
a  coming  train,  and  tlie  signals  required  by 
statute  are  not  suflicient  to  warn  the  trav- 
eler, some  additional  warning  must  be 
given;  and  there  are  cases  where  a  flagman 


would  be  necessary  to  acquit  the  company 
of  negligence.  Guggenheim  v.  Lake  Shore 
6-  M.  S.  R.  Co.,  32  Am.  &>  Eng.  R.  Cas.  89, 
66  Mich.  1 50,  9  West.  Rep.  903,  33  A'.  W. 
Rep.  161.— Approved  in  Freeman  v.  Du- 
luth, S.  S.  &  A.  R.  Co..  37  Am.  &  Eng.  R. 
Cas.  501,  74  Mich.  86,  41  N.  W.  Rep.  872,  3 
L.  R.  A.  594;  Heddles  v.  Chicago  &  N.  W. 
R.  Co.,  39  Am.  &  Eng.  R.  Cas.  645,  74  Wis. 
239,  42  N.  W.  Rep.  237.  Explained  in 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408. 

The  statute  charges  the  railroad  commis- 
sioner with  the  duty  of  determining  the  ne- 
cessity of  establishing  a  flagman  upon  any 
particular  street  crossing  of  a  railroad,  and 
his  absence  is  of  itself  no  evidence  of 
negligence  upon  the  part  of  the  railroad 
company,  but  it  must  appear  that  the  cir- 
cumstances of  the  crossing  are  such  that 
common  prudence  would  dictate  that  the 
company  should  place  a  flagman  or  his 
equivalent  at  such  crossing.  Freeman  v. 
Duluth,  S.  S.  &*  A.  R.  Co.,  37  Am.  &-  Eng. 
R.  Cas.  501,  74  Mich.  86,  41  A'.  W.  Rep.  872, 
3  Z.  R.  A.  594.  —  Approving  Guggen- 
heim V.  Lake  Shore  &  M.  S.  R.  Co.,  66 
Mich.  150.  Explaining  BattishillTA  Hum- 
phreys,64  Mich.  511. — Explained  in  Grand 
Trunk  R.  Co.  v.  Ives,  144U.  S.408. — Battis- 
hill  V.  Humphreys,  28  Am.  &=  Eng.  R.  Cas. 
597,  64  Mich.  494,  31  A^.  IV.  Rep.  894.— Ex- 
plained IN  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408;  Freeman  v.  Duluth,  S.  S.  & 
A.  R.  Co.,  37  Am.  &  Eng.  R.  Cas.  501,  74 
Mich.  86,  41  N.  W.  Rep.  872,  3  L.  R.  A,  594. 

72.  Duty  to  maintain,  may  cxi.st  in- 
dependent of  statute  or  ordinance.* 
— A  failure  of  a  railroad  company  to  station 
a  flagman  at  a  crossing  is  not  negligence 
/(•;-  se.  It  is  not  a  statutory  duty  and  not 
made  by  law  a  negligent  act  like  many  stat- 
utory requirements.  Peoria  &^  P.  U.  R. 
Co.  V.  Herman,  39  ///.  App.  287. 

An  action  against  a  company  cannot  be 
predicated  directly  on  a  failure  to  keep  a 
flagman  at  a  crossing  and  an  injury  result- 
ing tliereirom ;  but  it  m.'iy  be  based  upon 
the  failure  of  the  company  to  approach  the 
crossing  with  due  cure  and  caution,  and  a 
failure  to  keep  a  flagman,  or  any  other 
omission  may  be  shown  by  way  of  specifi- 
cations of  the  cause  of  such  failure.  And 
if,  from  all  the  circumstances  of  the  case,  it 

*  Duty  of  company  to  give  signals  and  keep 
flagmen  at  crossings.  Discharge  of  these  duties 
may  not  relieve  it  of  negligence,  see  note,  37 
Am,  Rei'.  443. 
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appears  that  the  doing  of  any  particular 
thing  is  necessary  to  secure  the  safety  of 
persons  crossing  the  track,  then  the  com- 
pany is  required  to  do  that  thing.  Peoria 
&*  P.  U.  R.  Co.  V.  Herman,  39  ///.  App.  287.— 
Following  and  quoting  Chicago  &  I.  R. 
Co.  V.  Lane,  130  Hi.  116;  Chicago,  B.  &  Q. 
R.  Co.  V.  Perkins,  125  III.  127.  Quoting 
Heddles  v.  Chicago  &  N.  W.  R.  Co.,  74  Wis. 
239;  Haas  V.  Grand  Rapids  &  I.  R. Co.,  47 
Mich.  401 ;  Houghkirk  v.  Delaware  &  H. 
Canal  Co.,  92  N.  Y.  219. 

Where  the  action  is  for  negligently  in- 
juring a  person  at  a  grade  crossing,  the  jury 
may  consider  the  failure  of  the  company  to 
station  a  flagman  or  to  have  a  gate  at  the 
crossing  as  tending  to  show  negligence, 
although  it  has  never  been  requested  to  do 
so  by  the  town  selectmen  nor  by  the  county 
commissioners,  under  Mass.  Act  of  1874,  ch. 
372,  §  126.  Eaton  V.  Fitchburg  R.  Co.,  2 
Am.  &*  Eng.  R.  Cas.  183,  129  Mass.  364. 

The  passage  of  two  trains  in  opposite 
directions  along  contiguou?  tracks,  in  a 
populous  city,  so  as  to  meet  at  or  near  a 
crossing  properly  used  by  foot  passengers, 
without  the  presence  of  a  flagman  and 
without  lessening  their  speed — held,  to  jus- 
tify a  jury  in  determining  that  the  railway 
company  was  guilty  of  culpable  negligence, 
iilthough  flagmen  were  kept  at  the  places 
designated  in  a  city  ordinance,  and  the 
speed  did  not  exceed  what  was  authorized 
for  one  train  by  the  ordinance.  New  Jer- 
sey R.  &•  T.  Co.  V.  West,  32  N.J.L.gi. 

73.  Absence  of,  may  be  shown  as 
aft'ectiiijf  question  of  neglijjfeiice.— 
The  law  docs  not  require  flagmen  to  be 
stationed  at  crossings,  yet  wliere  a  company 
is  sued  for  an  injury  at  a  crossing  it  is 
proper  to  prove  that  no  flagman  was  sta- 
tioned there,  for  the  purpose  of  showing  the 
exact  condition  of  affairs  at  the  time  of  the 
accident.  Reid  v.  AW'  York,  N.  H.  &-  H. 
R.  Co.,  17  A^.  Y.  Siipp.  801,  44  A'.  Y.  S.  R. 
688,  63  Hun  630.  Chicai^o  <S>»  /.  R.  Co.  v. 
Lane,  130  ///.  1 16,  22  A'^.  £".  Rep,  513  ;  affirm- 
ing 30  ///.  App.  437. 

The  absence  of  a  flagman  or  other  person 
at  a  street  crossing  to  give  warning  of  dan- 
ger may  be  shown  as  an  item  of  evidence  to 
be  considered  by  the  jury  in  connection 
with  all  the  other  evidence  upon  the  ques- 
tion of  the  negligence  of  a  railroad  com- 
pany in  moving  its  trains  or  cars  over  such 
crossing.  Abbot  v.  Dwinnell,  74  .Vis.  514, 
43  A^.   W.  Rep.  496.    Hoye  v.  Chicago  iS-  A'^, 


W.  R.  Co.,  67  Wis.  I,  29  A^.  W.  Rep.  646.— 
Quoted  in  Schilling  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  34  Am.  &  Eng.  R.  Cas.  60,  71 
Wis.  25s;  Heddles  7/.  Chicago  &  N.  W.  R. 
Co.,  39  Am.  &  Eng.  R.  Cas.  645,  74  Wis. 
239,  42  N.  W.  Rep.  2yj.—Hart  v.  Chicago, 
R.  I.  (S-  P.  R.  Co.,  56  Iowa  166,  7  A^.  W.  Rep. 
9.  9  A^.  W.  Rep.  116.— Distinguishing 
Favor  v.  Boston  &  L.  R.  Corp.,  114  Mass. 
350.  Reviewing  Norton  v.  Eastern  R. 
Co.,  113  Mass.  366. 

The  presence  or  absence  of  a  flagman  is  as 
mucii  a  part  of  the  description  of  the  trans- 
action as  any  other  circumstances  ;  and  it  is 
proper  to  instruct  the  jury  that  they  cannot 
infer  negligence  from  the  absence  of  the 
flagman,  but  that  they  have  a  right  to  con- 
sider the  absence  of  a  flagman  as  one  of 
the  surrounding  circumstances.  Brown  v. 
Rome,  W.  <S-  O.  R.  Co.,  i  A^.  Y.  Supp.  286, 
48  Hun  619,  }nem.,  \6  N.  Y.  S.  R.  456; 
affirmed  in  121  N.  Y.  669,  num. 

The  absence  of  a  flagman,  in  connection 
with  proof  of  the  condition  of  things  in  re- 
spect to  the  population,  travel,  and  other- 
wise, in  that  particular  locality,  would  shed 
light  upon  the  question  of  the  care  and 
caution  on  the  part  of  the  defendant  in  run- 
ning its  trains  that  the  safety  of  the  public 
might  reasonably  require.  Chicago  &^ I.  R. 
Co.  V.  Lane,  130  ///.  116,  22  A^.  E.  Rep.  513; 
affirming  30  ///.  App.  437.— Quoted  and 
followed  in  Peoria  &  P.  U.  R.  Co.  v. 
Herman,  39  111.  App.  287. 

The  court  charged  that  while  there  was 
no  statute  or  ordinance  requiring  the  com- 
pany to  maintain  a  gate  or  flagman  at  the 
crossing  in  question,  yet  if  it  appeared  from 
the  evidence  that  these  precautions  were 
necessary  for  the  safety  of  travelers,  and 
would  liave  prevented  the  injury,  then  the 
failure  to  provide  them  was  a  fact  authoriz- 
ing  the  jury  to  find  defendant  guilty  of  neg- 
ligence. Held,  that  the  charge  was  errone- 
ous, the  question  not  being  whether  there 
should  have  been  a  flagman  stationed  at  the 
crossing,  but  whether  in  view  of  his  pres- 
ence or  absence  the  train  was  moved  with 
prudence  or  negligence.  Heddlesw.  Chicago 
6-'  A'.  W.  R.  Co.,  39  Am.  6^  Eng.  R.  Cas. 
645,  74  Wis.  239,  42  A^.  M^.  Rep.  237.— 
Approving  Haas  v.  Grand  Rapids  &  I.  R. 
Co.,  47  Mich.  406;  Philadelphia  &  R.  R.Co. 
V.  Killips,  88  Pa.  St.  412  ;  Pennsylvania  R. 
Co.  7y.  Matthews,  36  N.J.  L.  531  ;  Welsch 
V.  Hannibal  &  St.  J.  R,  Co.,  72  Mo.  451 ; 
Lesan  v.  Maine  C.  R.  Co.,  yj  Me.  85  ;  Com- 
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monwealth  v.  Boston  &  VV.  R.  Corp.,  loi 
Mass.  20I  ;  Guggenheim  v.  Lake  Shore  & 
M.  S.  R.  Co..  66  Mich.  150,  33  N.  W.  Rep, 
167.  Distinguishing  Burns  v.  North  Chi- 
cago Rolling  Mill  Co.,  65  Wis.  315.  Quot- 
ing Hoye  V.  Chicago  &  N.  W.  R.  Co.,  67 
Wis.  14;  McGrath  v.  New  York  C.  &  H. 
R.  R.  Co.,  63  N.  Y.  522. 

74.  When  required  by  ordinance. 
— The  N.  J.  act  approved  Match  10,  1863 
(Pamph.  L.  p.  327,  §  4),  authorizing  the 
township  of  East  Orange  to  pass  ordinances 
to  compel  any  railroad  company  to  station 
and  maintain  flagmen  wherever  such  rail- 
road may  cross  any  streets  or  highways  in 
said  township,  is  a  valid  exercise  of  legis- 
lative power,  as  a  police  regulation  for  the 
safety  of  the  public  and  passengers  on  the 
trains.  State  {Delaware,  L.  &*  IV.  R.  Co., 
pros)  V.  East  Orange,  41  N.  J.  L.  127. — 
Quoting  People  ex  rel.  v.  Boston  &  A.  R. 
Co.,  70  N.  Y.  569. 

Such  ordinance,  when  passed,  is  <i  Judicial 
act  imposing  pecuniary  burden  and  loss  on 
the  railroad  company,  and  is  subject  to  re- 
view in  the  supreme  court,  whicii  will  de- 
termine whether  the  power  conferred  has 
been  exercised  in  a  legal  and  reasonable 
manner.  State  (Delaware,  L.  &•  W.  H.  Co., 
pros.)  V.  East  Orange,  41  N.  J.  L.  127. 

The  failure  of  a  railroad  company  to  keep 
a  flagman  at  a  street  crossing  to  give  danger 
signals,  as  required  by  ordinance,  is  negli- 
gence per  se.  JSIurray  v.  Missouri  Pac.  R, 
Co.,  1 01  Mo,  236,  13  S.  W.  Kep.  817. 

A  statute  provided  that  defendant  com- 
pany might  operate  its  road  on  a  certain 
avenue  in  a  city  "subject  to  such  rules  and 
regulations  as  to  rate  of  speed  and  public 
safely  as  the  common  council  should  pre- 
scribe." That  body  directed  a  fence  on 
cither  side  of  the  track  with  openings  at 
street  crossings,  and  directed  flagmen  to  be 
stationed  at  certain  places.  Plaintiff's  in- 
testate was  killed  in  attempting  to  cross  the 
track  at  a  place  where  no  flagman  was  re- 
quired by  the  ordinance.  Held,  that  a 
failure  to  station  a  flagman  at  the  place  of 
the  accident  was  not  negligence.  Heancy 
\.  Long  Island  R.  Co.,  37  Am.  &^  Eng.  R. 
Cits.  529,  112  A'.  Y.  122,  19  N.  E.  Rep.  422, 
20  A'.  Y.  S.  R.  296 ;  reversing  9  .^V.  Y.  S.  R. 
707- 

75.  Duty  to  maintain,  is  a  ques- 
tion for  jury. — As  a  rule  the  question 
whether  ordinary  care  requires  a  company 
to  keep  a  flagman  at  a  crossing  that  is  es- 


pecially dangerous  is  for  the  jury,  and  the 
omission  to  station  flagmen  at  such  cross- 
ings may  be  taken  into  account  as  evidence 
of  negligence,  although  in  some  cases  it  has 
been  held  that  it  is  a  juestion  of  law.  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct.  Rep.  679.— Quoting  Central  Pass.  R.  Co. 
V.  Kuhii,86  Ky.  578.  Reviewing  Chicago, 
B.  &  Q.  R.  Co.  V.  Perkins,  125  111.  127; 
Thompson  v.  New  Yorn  C.  &  H.  R.  R.  Co., 
no  N.  Y.  636;  Louisville  &  N.  R.  Co.  v. 
Commonwealth,  13  Bush  (Ky.)  388;  Weber 
V.  New  York  C.  R.  Co.,  58  N.  Y.  451.—  Webb 
v.  Portland  &>  K.  R.  Co.,  57  Me.  1 1 7. 

In  the  absence  of  a  statute  requiring  flag- 
men or  gates,  the  question  whether  a  com- 
pany should  provide  them  will  depend  upon 
circumstances,  such  as  the  amount  of  busi- 
ness, the  amount  of  travel  over  the  street 
or  highway,  and  the  obstructions  that  may 
surround  the  intersection  of  the  street  or 
highway  with  the  track,  and  where  the 
ringing  a  bell  or  sounding  a  whistle  may 
not  be  sufficient.  Lapsley  v.  Union  Pac.  R. 
Co.,  50  Fed.  Rep.  172;  affirmed  in  51  Fed. 
Rep.  174. 

There  may  be  extreme  cases  where  a 
judge  is  justified  in  giving  an  absolute  di- 
rection upon  the  question  of  negligence  in 
failing  to  station  a  flagman  at  a  crossing, 
but  generally  it  is  a  question  for  the  jury. 
Even  though  the  facts  are  undisputed,  if 
they  are  of  such  a  nature  or  pertain  to  such 
a  matter  that  different  intelligent  and  hon- 
est minds  might  differ  in  judgment  upon 
them,  the  question  should  be  left  to  the 
jury.  Lesan  v.  Maine  C.  R.  Co.,  23  Am.  &" 
Eng.  R.  Cas.  245,  77  Me.  85. 

The  cars  by  whicli  the  deceased  was  struck 
were  being  moved  by  their  own  momentum 
at  the  time  after  a  "  kick"  from  an  engine, 
with  no  person  upon  them  to  control  their 
movement  or  give  warning  of  their  ap- 
proach, and  there  was  no  flagman  at  the 
crossing.  Held,  that  the  court  properly 
submitted  to  the  jury  the  question  whether 
under  all  the  circumstances  of  the  case  the 
defendant  was  negligent  because  of  these 
facts.  Ticrney  v.  Chicago  &'  N.  VV.  R.  Co., 
84  Lnva  641,  51  N.  W.  Rep.  175. 

70. not  lor  tlie  jury.— While  evi- 
dence of  the  absence  of  a  flagman  at  a  cross- 
ing is  admissible  to  show  all  the  circum- 
stances of  the  case,  yet  it  is  error  to  instruct 
the  jury  that  they  may  find  the  company 
negligent  if  they  further  find  that  the  cir- 
cumstances made  it  the  duty  of  the  company 
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to  station  ,\  flagman  at  the  place  to  warn 
persons.  Ci>)7t'  v.  Loiix''  Island  R.  Co.,  33 
Hun  (N.  Y.)  37.— Quoting  Grippen  v. 
New  York  C.  R.  Co.,  40  N.  Y.  46;  Weber 
V.  New  York  C.  R.  Co.,  58  N.  Y.  458 ;  Mc- 
Grath  v.  New  York  C.  &  H.  R.  R.  Co.,  59 
N.  Y.  468;  Houghkirk  v.  Delaware  &  H. 
Canal  Co.,  92  N.  Y.  219.  Reviewing  Bei- 
siegel  V.  New  York  C.  R.  Co.,  40  N.  Y.  9. — 
Crawford  v.  Delaware,  L.  &•  IV.  R.  Co.,  23 
/.  &>  S.  (N.  Y.)  50.  Houghkirk  v.  Dchnoare 
&>  H.  Canal  Co.,  g2  N.  Y.  2ig,  44  A//i.  Rep. 
370;  revers/nif  28  //un  407.  —  Ai'l'LVlXG 
Grippen  v.  New  York  C.  R.  Co.,  40  N.  Y.  41. 
Following  McGrath  ta  New  York  C.  & 
H.  R.  R.  Co..  63  N.  Y.  528.— Distinguished 
IN  Nary  v.  New  York,  O.  &  \V.  R.  Co.,  29 
N.  Y.  S.  R.  630.  Quoted  in  Peoria  &  P. 
U.  R.  Co.  V.  Herman,  39  111.  App.  287 ; 
Whiitaker  v.  New  York  &  H.  R.  R.  Co.,  19 
J.&S.  (N.  Y.)  287;  Friess  7>.  New  York  C. 
&  H.  R.  R.  Co.,  51  N.  Y.  S.  R.  391  ;  Coyle  v. 
Long  Island  R.  Co.,  33  Hun  (N.  Y.)  37; 
Winchell  v.  Abbot,  77  VVis.  371.  Reviewed 
IN  Shepard  v.  New  York  C.  &  H.  R.  R.  Co., 
44  N.  Y.  S.  R.  816,  18  N.  Y.  Supp.  665. 

The  court  charged  that  while  there  was 
no  statute  or  ordinance  requiring  the  com- 
pany to  maintain  a  gate  or  flagman  at  the 
crossing  in  question,  yet  if  it  appeared  from 
the  evidence  that  one  of  these  precautions 
was  necessary  for  the  safely  of  travelers,  and 
would  have  prevented  the  injury,  then  the 
failure  to  provide  it  was  a  fact  authoriz- 
ing the  jury  to  find  defendant  guilty  of  neg- 
ligence, //eld.  that  the  charge  was  erro- 
neous, the  question  not  being  whether  there 
should  have  been  a  flagman  stationed  at  the 
crossing,  but  whether,  in  view  of  his  pres- 
ence or  absence,  the  train  was  moved  with 
prudence  or  negligence,  //eddies  v.  Chicago 
&-  N.  W.  R.  Co.,  39  Am.  <S^  Eng.  R.  Cas. 
645,  74  JVt's.  239,  42  A^.  jr.  Rep.  237.— Fol- 
lowed IN  Winchell  v.  Abbot,  77  Wis.  371. 

77.  Lialiility  of  coiiiimiiy  for  neg- 
lig:uiic»  of  lisiffman.— (1)  General  rules. 
— As  a  general  rule  a  railroad  company  is 
not  bound  to  keep  a  flagman  at  the  -nter- 
sections  of  its  road  with  public  highways  ; 
but  where,  by  reason  of  the  extraordinary 
danger  arising  from  the  location  of  the 
track,  a  flagman  is  required,  or  the  company 
relies  on  the  presence  of  a  flagman  to  neg- 
ative negligence  on  their  part  in  the  run- 
ning of  trains,  whether  the  conduct  of  the 
flagman  was  proper  or  not  is  a  question 
depending  on  the  circumstances  of   each 


case.  Delaware,  L.  iS-  W.  R.  Co.  v.  Toffey, 
38  N.J.  L.  525,  13  Am.  Ry.  /iefi.  75. 

Although  it  is  not  negligence  for  a  com- 
pany to  fail  to  keep  a  flagman  at  a  crossing, 
yet  if  one  is  employed,  his  failure  to  per- 
form the  usual  and  ordinary  functions  of 
the  place  may  be  sufflcient  to  charge  the 
company.  Thus  where  a  party  is  approach- 
ing the  crossing  and  fails  to  hear  the  bell, 
a  failure  of  the  flagman  to  give  warning  is 
sufliicient  to  charge  the  company,  if  such 
failure  solely  produced  the  injury.  A'«- 
senger  v.  New  Ywk  &^  //.  7v'.  Co.,  56  N.  V. 
538,  6  Am.  Ry.  Rep.  1 54 ;  affirming  4  J.  &• 
S.  572.— Quoted  in  Pennsylvania  R.  Co. 
V.  State,  19  Am.  &  Eng.  R.  Cas.  326,  61  Md. 
loS.  Reviewed  in  Finklestein  v.  New 
York  C.  &  H.  R.  R.  Co.,  41  Hun  (N.  Y.) 
34,  2  N.  Y.  S.  R.  eZo.—Dolan  v.  IMa- 
luare  &"  H.  Canal  Co.,  71  N.  Y.  285. 
/■"inklestcin  v.  New  York  C.  <S>»  /I.  /i.  R. 
Co.,4\  Hun  {N.  F.)  34,  2  N.  Y.  S.  R.680. 
— Reviewing  Kissenger  7/.  New  York  &  H. 
R.  Co.,  56  N.  Y.  538;  McGovern  v.  New 
York  C.  &  H.  R.  R.  Co.,  67  N.  Y.  417. 

Where  a  company  places  a  flagman  at  a 
crossing  to  warn  persons  of  danger,  it  is 
liable  to  one  who  is  induced  to  undertake 
to  cross  by  a  safety  signal  given  by  the 
flagman,  and  is  injured  in  attempting  to  do 
so  by  reason  of  carelessly  giving  the  signal 
when  there  was  real  danger.  Sweeny  v.  Old 
Colony  &•  jV.  A'.  Co.,  10  Allen  {A/ass.)  368.— 
Reviewing  Hardcastle  v.  South  York- 
shire R.  Co.,  4  H.  &  N.  67  ;  Rinks  v.  South 
Yorkshire  R.  Co.,  32  L.  J.  Q.  R.  (N.  S.)  26. 
— Al'PKOVED  IN  Moore  t'.  W'lbash,  St.  L.  &. 

P.  R.  Co.,  84  Mo.  4S1.      Dl.STINGUISHKD    IN 

Ferguson  v.  Virginia  &  T.  R.  Co.,  13  Nev. 
184;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Krouse,  30  Ohio  St.  222.  Followed  in 
Murphy  V.  Boston  &  A.  R.  Co.,  14  Am.  & 
Eng.  R.  Cas.  675,  133  Mass.  121.  Quoted 
IN  Woolwine  v.  Chesapeake  &  O.  R.  Co.,  50 
Am.  &  Eng.  R.  Cas.  37,  36  W.  Va.  329,  15 
S.  E.  Rep.  81  ;  Union  S.  Y.  &  T.  Co.  v. 
Rourke,  10  111.  App.  474;  Lary  t/.  Cleveland, 
C,  C.  &  I.  R.  Co.,  3  Am.  &  Eng.  R.  Cas. 
498,  78  Ind.  323,  41  Am.  Rep.  572;  Balti- 
more &  O.  R.  Co.  V.  Rose,  27  Am.  &  Eng. 
R.  Cas.  125,  65  Md.  485;  Baltimore  &  Y. 
Turnpike  Road  v.  Cason,  72  Md.  377 ; 
Keefe  v.  Milwaukee  &  St.  P.  R.  Co.,  21 
Minn.  207;  Pittsburg,  Ft.  W.  &  C.  R.  Co. 
7'.  Bingham,  29  Ohio  St.  364.  Reviewed 
IN  Davis  V.  Chicago  &  N.  W.  R.  Co.,  15  Am. 
&  Eng.   R.  Cas.  434,  58  Wis.  646,  46  Am. 
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Rep.  667. — Pennsylvania  Co.  v.  Shan,  35 
Am.  (5«»  Eng.  A'.  Cas.  440,  125  ///.  72,  17  JV. 
E.  Rep.  37  ;  affirming  24  ///.  App.  48.  Chi- 
cago, R.  I.  &>  P.  R.  Co.  V.  Clough,  134  ///. 
586,  25  TV.  E.  Rep.  664,  29  A^.  K.  Rep.  184; 
affirming  33  ///.  v///.  1 29. 

Ill  such  case  a  charge  that  the  rate  of 
speed  ai  which  plaintiff  approaclied  and 
drove  upon  the  tracit — a  slov  irot — of  it- 
self constituted  contributory  negligence,  is 
properly  refused.  Richardson  v.  New  York 
C.  (5-  //.  A'.  R.  Co.,  40  A^.  V.  S.  R.  616.  61 
Iliin  624,  1 5  N'.  y.  Supp.  868  ;  affiirvied  in 
133  N.  V.  563,  mem.,  30  iV.  £.  Rep.  1 148,  44 
A\  V.  S.  R.  930. 

(2)  Illustrations. — A  count  in  a  declara- 
tion for  a  personal  injury  at  a  highway 
crossing  alleged  an  obstruction  of  the  view 
from  the  highway  by  cars  and  buildings, 
and  that  the  flagman  of  the  company,  well 
knowing  the  near  approach  of  a  train,  reck- 
lessly, negligently,  and  wilfully  beckoned  to 
the  plaintiff  to  drive  upon  the  tracks,  etc. 
There  was  proof  on  the  trial,  not  only  that 
the  flagman  beckoned  the  plaintiff  to  cross 
over  the  tracks,  but  that  he  did  this  negli- 
gently and  recklessly,  when  lie  knew  the 
train  was  coming.  Held,  that  there  was 
sufficient  evidence  to  authorize  an  instruc- 
tion based  upon  the  negligence  charged  in 
the  count.  Chicago,  R.  I.  &>  P.  R.  Co.  v. 
Clough,  134///.  586,  25  A^  /:.  Rep.  664,  29 
A'.  E.  Rep.  184;  affirming  33  ///.  ^Ipp.  129. 

An  instruction  that  if  the  jury  believe 
from  the  evidence  that  the  place  where  the 
damages  complained  of  were  sustained  was 
at  a  point  on  a  public  street,  and  that  de- 
fendant regularly  kept  a  flagman  to  warn 
passers  of  approaching  trains  during  all 
hours  of  the  day,  and  at  the  hour  when  the 
damages  complained  of  were  sustained,  and 
that  flagging  by  such  flagman  at  said  point 
was  a  necessary  precaution  for  the  proper 
and  safe  operation  of  tlie  road  there,  and 
that  such  flagman  was  absent,  or  neglected 
and  failed  to  give  timely  warning,  and  that 
by  due  attention  to  his  duties  he  could  have 
done  so,  and  that  the  damages  complained 
of  were  occasioned  by  such  absence  or  neg- 
lect of  his  duties,  then  you  must  find  for 
the  plaintiff  and  assess  his  damages  at  such 
sum  as  he  is  shown  by  the  evidence  to  have 
sustained  by  rea<!on  of  the  injuries  com- 
plained oi—held,  fatally  defective  in  that  it 
.holly  fails  to  submit  to  the  jury  the 
question  whether  or  not  the  driver  of  plain- 
tiff's team  was  in  the  exercise  of  ordinary  or 


due  care  to  avoid  the  injury.     Lake  Shore 
&>  M.  S.  R.  Co.  V.  Pauly,  20  ///.  App.  658. 

Two  railroad  tracks  controlled  by  the 
same  company  crossed  a  highway  near  each 
other,  one  on  a  bridge  and  tlie  other  on  a 
level.  A  flagman  for  the  latter  track  had 
for  years  been  in  the  habit  of  warning  trav- 
elers upon  the  other.  In  so  doing  his  sig- 
nals once  misled  a  person  so  that  he 
advanced  at  the  wrong  time  and  was  in- 
jured. The  company  defended  on  the 
ground  that  the  flagman  was  not  acting  in 
the  line  of  his  employment.  Held,  that 
this  was  for  the  jury.  Peck  v.  Michigan  C. 
R.  Co.,  19  Am.  &^  Erg.  R.  Cas.  257,  57 
Mich.  3,  23  A^.  IV.  Rep.\66. 

In  an  action  for  the  personal  injury  of 
one  wIk;  was  driving  across  the  track  about 
dark,  plaintiff  testified  that  as  she  ap- 
proached the  crossing  the  flagman  waved 
his  lantern,  which  she  took  as  a  signal  to 
cross,  and  upon  which  she  relied.  Anotlier 
witness  testified  that  he  crossed  almost  at 
the  same  moment  in  the  opposite  direction 
and  was  signaled  by  the  flagman  to  cross, 
and  that  he  barely  escaped  a  collision 
There  was  other  evidence  tending  to  show 
that  the  train  was  running  at  an  improper 
speed,  considering  the  place.  All  of  this 
evidence  was  contradicted  by  the  company. 
Held,  that  the  question  of  negligence  was 
properly  submitted  to  the  jury.  Richard- 
son V.  New  York  C.  &^  H.  R.  R.  Co.,  40  A'. 
Y.  S.  R.  616,  61  Hun  624,  15  N.  Y.  Supp. 
868;  affirmed  in  133  A^.  Y.  563,  mem.,  30  N. 
E.  Rep.  1 148,  44  A^.    1'.  S.  R.  930. 

The  evidence  tending  to  show,  among 
other  things,  that  after  a  street  in  a  city  had 
been  blocked  for  ten  or  fifteen  minutes  by 
defendants' train,  and  a  number  of  tei.ms, 
including  the  plaintiff's,  had  gathered,  wait- 
ing to  cross,  the  train  was  backed  oft'  the 
street  and  the  engine  became  hidden  from 
the  plaintiff  by  a  building;  that  the  defend- 
ants' flagman  at  once  signaled  to  plaintiff 
to  cross,  but  before  he  could  pass  the  tracks 
the  engine  returned  into  the  street,  blowing 
off  steam  and  making  a  great  noise ;  and 
that  plaintiff's  horses  were  frightened 
thereby  and  ran  away,  causing  the  injuries 
complained  of — held,  to  sustain  a  finding  by 
the  jury  that  defendants'  servants  were 
guilty  of  negligence.  Kallms  v.  Abbot,  77 
IVis.  621,  46  A^.   W.  Rep.  810. 

78.  'Witlidrawnl  or  absence  of  flng- 
iiiHii.— The  withdrawal  of  a  Gagman  from 
a  highway  crossing  where  he  is  usually  kept 
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is  negligence.  Burns  v.  North  Chicago 
Rolling  Mill  Co.,  65  Wis.  312,  27  A^.  W.  Rep. 
43. — Approving  Ernst  v.  Hudson  River 
R.  Co.,  35  N.  Y.  9;  Beiseigel  v.  New  York 
C.  R.  Co.,  34  N.  Y.  622 ;  McGrath  v.  New 
York  C.  &  H.  R.  R.  Co.,  63  N.  Y.  523. 

It  is  the  duty  of  a  flagman  at  a  public 
street  crossing  in  a  populous  city  which  is 
much  used  by  the  public  to  know  of  the 
approach  of  trains  and  to  give  timely  warn- 
ing to  all  persons  attempting  to  cross  the 
railroad  track,  and  the  public  have  a  right 
to  rely  upon  a  reasonable  performance  of 
that  duty.  The  absence  of  such  flagman 
from  his  post  may  excuse  one  cognizant  of 
his  duty  from  gross  negligence  in  failing  to 
stop  before  attempting  to  cross  and  look 
both  ways  to  see  if  a  train  is  approaching. 
Chicago,  St.  L.  &^  P.  R.  Co.  v.  Hutchinson, 
32  Am.  <S>«  Eng.  R.  Cas.  82,  120  ///.  587,  11 
jV.  E.  Rep.  855.— Quoted  in  Richmond  v. 
Chicago  &  VV.  M.R.  Co.,  87  Mich.  374. 

Plaintiff's  testator  approached  a  crossing 
where  it  was  the  habit  to  maintain  a  flag- 
man, but  he  was  absent  at  the  time  and  no 
signals  were  given  at  the  crossing  of  the 
apprijaching  train.  He  looked  for  trains, 
but  the  view  being  somewhat  obstructed, 
failed  to  see  the  approaching  train.  The 
train  was  running  rapidly  and  at  an  unusual 
hour.  Held,  that  a  nonsuit  was  improperly 
granted.  Ernst  v.  Hudson  River  R.  Co.,  35 
N.   y.g. 

71).  When  public  may  presume  that 
track  is  clear.* — Where  a  flagman  is 
stationed  at  a  crossing,  whose  duty  it  is  to 
signal  the  approach  of  trains,  in  the  absence 
of  a  signal  the  public  may  presume  that  the 
tracks  are  clear.  Chicago,  M.  iS^  St.  P.  R. 
Co.  V.  Wilson,  42  Am.  &*  Eng.  R.  Cas.  \  53, 
133  III-  55.  24  N-  E.  Rep.  555;  affirming  35 
///.  App.  346.  Chicago.  R.  I.  i3-  P.  R.  Co.  v. 
Cloitgh.  134  ///.  586,  21  N.  E.  Rcp.6(>\,  2()N. 
E.  Rep.  1 84 ;  affirming  33  ///.  App.  1 29. 

Though  one  about  to  cross  a  railroad 
crossing  where  a  flagman  is  stationed  sees, 
or  could  see,  the  train  on  the  track  moving 
toward  him,  yet  if  he  is  signaled  by  the 
flagman  to  cross,  he  has  a  right  to  presume 
from  the  request  of  the  flagman  to  come  on 
that  the  train  would  not  move  over  the 
crossing  while  he  was  in  the  act  of  dili- 
gently complying  with  the  request.  Eusili 
V.  Missouri  Pac.  R.  Co.,  45  Mo.  App.  535. 

*  See  ante,  54 ;  post,  120. 


80.  Where  one  company  runs  over 
another's  track. — Wiiere  the  law  does 
not  make  it  the  duty  to  station  a  flagman 
at  a  crossing,  one  company  running  its  cars 
over  the  track  of  another  company  is  not 
liable  for  an  injury  at  a  crossing  where  no 
flagman  was  at  the  time,  though  it  was  the 
habit  of  the  company  owning  the  track  to 
keep  a  flagman  there.  McGrath  v.  JVew 
York  C.  &-  //.  R.  R.  Co..  i  T.  <S-  C.  (A'.  V.) 
243. — Applying  Parker  v.  Rensselaer  & 
S.  R.  Co.,  16  Barb.  (N.  Y.)  315. 

81.  Care  with  which  trains  must  l>c 
run  where  no  tla{riiian  is  stationed— 
Backin{r  trains.  —  It  is  especially  the 
duty  of  the  train-hands  in  passing  over  a 
street  crossing  where  no  flagman  is  em- 
ployed to  keep  a  vigilant  lookout  for  per- 
sons or  vehicles  on  the  track  ;  and  where 
there  is  an  unobstructed  view  of  this  track 
for  two  miles  before  reaching  the  street 
crossing,  it  cannot  be  said  that  the  jury  are 
not  warranted  in  finding  negligence  in  this 
respect.  Battishill  v.  Humphreys,  28  Am. 
6-  Eng.  R.  Cas.  597,  64  Mich.  494,  31  N.  W. 
Rep.  894. 

The  fact  that  the  engine  of  the  train  was 
backing,  tender  foremost,  hauling  the  train 
behind  the  engine,  is  evidence  of  negligence 
on  the  part  of  the  defendant.  Battishill  v. 
Humphreys,  28  Am.  6r*  Eng.  R.  Cas,  597,  64 
Mich.  494,  31  N.  W.  Rep.  894. 

Where  a  train  hiis  just  passed  a  crossing 
and  i.s  to  be  immediately  liacked  down  over 
it  again  it  is  the  duty  of  the  company  to 
have  some  one  in  a  position  to  prevent  per- 
sons from  attempting  to  pass  over  the  cross- 
ing in  the  mean  time,  or  to  signal  the  train 
to  stop  if  there  is  danger  of  a  collision. 
Duame  v.  Chicago  &*  N.  W.  R.  Co.,  35  Am. 
Or*  Eng.  R.  Cas.  416,  72  Wis.  523,  7  Am.  St. 
Rep.  879,  40  /V.  W.  Rep.  394. 

82.  Xef-llffcnce  in  erecting  watch- 
house. — The  erection  of  a  flagman's  watch- 
house  near  a  railroad  track  at  a  crossing  so 
as  to  prevent  a  view  of  approaching  trains  is 
nf)t  negligence  per  se.  Central  R.  Co.  v. 
Feller,  84  Pa.  St.  226,  18  Am.  Ry.  Rep.  369. 

8;{.  Application  to  compel,  under 
New  York  act— NeccHsaryavermcnts. 
— In  a  proceeding  under  N.  Y.  Act  of  1892, 
ch.  676,  §  33,  to  compel  a  railroad  company 
to  erect  gates  or  to  station  a  flagman  a',  a 
highway  crossing,  the  application  which 
desisznates  the  petitioners  as  "  highway  com- 
missioners" instead  of  "commissioners  of 
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highways,"  as  designated  in  the  statute,  is 
sufficient,  wliere  it  appears  that  the  former 
is  the  designation  generally  given  them  in 
popular  use.  In  re  Highway  Com'rs,  25  A'. 
Y.  Supp.  231,  72  Hun  575. 

The  above  statute  provides  that  the 
supreme  court  or  the  county  court  may 
compel  a  railroad  company  to  erect  gates 
or  station  a  flagman  at  highway  crossings 
"upon  the  application  of  the  local  authori- 
ties." Held,  that  tlie  commissioners  of 
highways  are  local  authorities  within  the 
meaning  of  the  statute.  In  re  Highway 
Com'rs,  25  N.  Y.  Supp.  231,  72  Hun  575. 

Tlie  above  statute  only  provides  that  a 
crossing  where  such  gate  is  to  be  erected  or 
flagman  stationed  shall  be  one  at  grade,  and 
therefore  it  is  not  necessary  that  an  appli- 
cation under  it  shall  show  that  the  crossing 
is  dangerous.  In  re  Highway  Com'rs,  25  N. 
Y.  Supp.  231,  72  Hun  575. 

84'.  Evitleiiue  of  failure  to  station.— 
Where  tiie  action  is  to  recover  for  personal 
injuries  at  a  street  crossing,  evidence  that 
no  signals  were  given  on  the  train,  and  that 
no  flagman  was  stationed  at  tlie  street  when 
the  accident  occurred,  is  properly  admitted. 
Fricss  v.  New  York  C.  &^  H.  li.  K.  Co.,  51 
A'.  Y.  S.  A'.  391,  67  Hun  205,  22  A'.  Y.Supp. 
104. 

Where  plaintiff  sues  for  an  injury  at  a 
crossing,  he  may  give  in  evidence  the  fact 
of  a  failure  to  station  a  flagman  at  the  c:ross- 
ing  without  having  alleged  it  in  his  com- 
plaint. Lesan  v.  Maine  C.  R.  Co.,  23  Am. 
(S-  Eng.  R.  Cas.  245,  77  Me.  85.— APPROVED 
IN  Heddles  v.  Chicago  &  N.  W.  R.  Co.,  39 
Am.  &  Eng.  R.  Cas.  645,  74  Wis.  239,  42  N. 
W.  Rep.  237. 

In  a  suit  for  personal  injury  at  a  street 
crossing  where  there  is  much  travel  evi- 
dence for  plaintiff  that  the  company  had,  to 
the  plaintiff's  knowledge,  kept  a  watchman 
at  the  crossing  to  give  signals  of  danger 
until  a  short  time  before  the  accident,  when, 
without  the  plaintiff's  knowledge,  it  with- 
drew him,  and  that,  as  the  plaintiff  ap- 
proached the  crossing,  he  was  careful  to 
look  for  such  signals  and  saw  none,  is  ad- 
missible. Pittsburgh,  C.  &^  St.  L.  R.  Co.  v. 
Yundt,  3  Am.  &^  Eng.  R  Cas.  502,  78  Ind. 
373,  41  Am.  Rep.  580.— Quotinm;  Casey  v. 
New  York  C.  &  H.  R.  R.  Co.,  78  N.  Y.  518. 
Rkviewing  McGrath  v.  New  York  C.  &  H. 
R.  R.  Co.,  63  N.  Y.  522.— Quoted  in  Rich- 
mond V.  Chicago  &  W.  M.  R.  Co.,  87  Mich. 
374. 


4.   Watchmen, 

85.  Duty  to  employ.*  ~  While  the 
non-employment  of  a  watchman  at  a  street 
crossing  by  a  railway  company  may  not  be 
imputed  as  negligence,  yet  it  casts  upon  the 
company  the  duty  oi  observing  additional 
care  in  operating  its  trains  across  the  street 
to  prevent  accidents.  Cooper  v.  Lake  Shore 
Sf  M.  S.  R.  Co.,  66  Mich.  261.  10  West.  Rep. 
184,  33  A^.  W.  Rep.  306, 

Where  an  accident  occurs  on  a  public 
thoroughfare  in  a  city,  it  is  for  the  jury  to 
determine  whether  the  presence  of  a  watch- 
man, or  other  precautions  not  taken  by  the 
company,  were  necessary  for  the  public 
safety.  Bolinger  v.  .SV.  Paul  <S-  I).  R.  Co., 
2^  Am.  &*  Eng.  R.  Cas.  408,  ^fy  Minn.  418, 
31  A^.  VV.  Rep.  856. 

The  omission  of  a  railway  company  to 
place  a  watchman  at  grade  crossings  is  not 
always  negligence ;  each  case  depends  on 
the  circumstances.  Stubley  v.  London  &* 
N.  W.  R.  Co.,  i,H.&-  C.  83,  L.  R.  \  Ex.  13. 
i\  Jur.  N.  S.  954,  35  L.J.  Ex.  3,  14  W.  R. 
'33.  '3'^-  T.  376. 

Where  a  person  is  killed  at  a  level  cross- 
ing not  provided  with  an  attendant  and 
where  100  trains  pass  daily,  there  is  evidence 
of  negligence  on  the  part  of  the  company. 
Bilbee  v.  London,  B.  &>  S.  C.  R.  Co.,  18  C. 
B.  N.  S.  584,  1 1  Jur.  N.  S.  745,  34  L.  J.  C. 
P.  182,  13  W.  R.  779,  13  Z,  T.  146.— Con- 
sidered IN  Stubley  v.  London  &  N.  W.  R. 
Co.,  L.  R.  I  Ex.  13,  35  L.  J.  Ex.  3,  11  Jur. 
N.  S.  954-  13  L-  T.  376,  14  W.  R.  133,  4  H. 
&  C.  83. 

80.  When  required  by  statute  or 
ordinance— Validity  of. — A  law  requir- 
ing a  certain  railroad  company  to  keep  a 
watchman  at  a  highway  crossing  does  not 
unjustly  discriminate  against  the  company  ; 
neitlier  does  such  law  constitute  partial 
legislation.  Kentucky  C.  R.  Co.  v.  Common- 
wealth, (Ay.)  18  S.  IV.  Rep.  368. 

A  municipal  corporation  has  not  the 
power,  by  ordinance,  to  compel  a  railroad 
company  to  maintain  at  a  street  crossing 
witliin  the  corporate  limits  a  watchman, 
for  the  purpose  01  giving  warning  to  pass- 
ers-by of  the  approach  of  trains.  Ravenna 
V.  Pennsylvania  Co.,  45  Ohio  St.  118, 10  West. 
Rep.  463,  12  A^.  E.  Rep.  445.— Reviewed  in 
South  Covington  &  C.  St.  R.  Co.  v.  Berry, 

*  Failure  to  keep  watchman  at  crossing  con- 
tributing; to  injury,  see  45  Am.  &  Eng.  K.  Cas. 
147,  abstr. 
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50  Am.  &  Eng.  R.  Cas.  434,  93  Ky.  43,  18  S. 
W.  Rep.  1026. 

Where  a  city  ordinance  requires  a  watch- 
man to  be  stationed  at  a  crossing,  a  failure 
to  do  so  is  negligence /^r  j^/  still  it  will 
not  render  the  company  liable  for  an  acci- 
dent unless  it  was  the  proximate  cause  of 
the  injury.  Pennsylvania  Co.  v.  Hensil, 
6  Am.  &■•  Eng.  R.  Cas.  79,  70  /nd.  569,  36 
Am.  Kep.  188. — Followed  in  Leavitt  v. 
Terre  Haute  &  I.  R.  Co.,  5  Ind.  App.  513. 

The  object  of  the  city  ordinance  in  re- 
quiring railroads  to  station  a  watchman  at 
street  crossings  used  by  them  is  to  prevent 
travelers  from  going  on  the  crossing  when 
trains  are  approaching,  and  not  to  give 
warning  of  danger  when  it  is  too  late  to 
avoid  it.  Dickson  v.  Missoiiri  Pac.  R.  Co., 
104  Mo.  491,  16  .S".  IV.  Rep.  381. 

Though  an  action  for  negligence  in  injur- 
ing phiintiflf  by  the  management  of  a  train 
is  not  based  on  a  city  ordinance  requiring 
the  stationing  of  a  watchman  at  a  certain 
crossing  and  prescfioing  his  duties,  and  said 
ordinance  furnished  no  cause  of  action, 
still,  the  e.xistence  of  such  ordinance  was  a 
fact  bearing  upon  the  conduct  of  the  man- 
agers of  the  train,  and  is  proper  evidence 
tending  to  support  the  general  allegation  of 
negligence.  Fiisiliv.  Missouri  Pac.  R.  Co., 
45  Mo.  App.  535.— Applying  Robertson  v. 
Wabash,  St.  L.  &  P.  R.  Co.,  84  Mo.  119; 
Riley  V.  Wabash,  St.  L.  &  P.  R.  Co.,  18  Mo, 
App.  385 ;  Nutter  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  22  Mo.  App.  328;  Pennsylvania  Co.  v. 
Stegemeier,  118  Ind.  305,  20  N.  E.  Rep.  843. 
Quoting  Judd  v.  Wabash,  St.  L.  &  P.  R, 
Co.,  23  Mo.  \pp.  56. 

87.  Duty  of. — It  is  part  of  the  duty  of 
a  witchman  ai  a  public  crossing  to  exercise 
or:!inary  care  in  warning  persons  on  or 
near  the  crossing  of  any  approach  of  dan- 
ger from  passing  trains,  and  this  is  so  al- 
though the  ordinance  prescribing  the  watch- 
man only  requires  the  presence  of  one  at 
the  crossing  "  who  shall  display  at  the  cars 
in  the  daytime  a  red  flag  and  at  night  a  red 
liglit."  Wilkins  V.  St.  Louis,  I.  M.  <S-  S.  R. 
Co.,  10 1  Mo.  93,  13  5.   !V.  Rep.  S93. 

88.  Neg:li{¥ence  of.— The  failure  of  a 
watchman  stationed  at  the  intersection  of  a 
railroad  with  a  city  street  to  attend  to  his 
duties,  and  to  warn  a  persoii  attempting  to 
cross  of  tlie  peril  from  an  approaching 
tram,  when  he  might  have  discovered  it  by 
proper  attention,  is  negligence,  for  which 


the  railroad  company  is  liable.  Louisville  &* 
N.  R.  Co.  v.  Webb,  49  Am.  &»  Eng.  R.  Cas. 
427,  90  Ala.  185,  8  So.  Rep.  518. 

A  watchman  or  lookout  on  a  train  mov- 
ing slowly,  with  bell  ringing,  may  presume 
when  he  sees  a  man  walking  soberly  on  or 
near  the  track  that  the  latter  has  observed  it, 
and,unless  something  indicates  the  contrary, 
that  he  will  step  aside  so  as  to  avoid  injury. 
Cincinnati,  /.,  St.  L.  &^  C.  R.  Co.  v.  Lonr,  31 
Am.  &^  Eng.  R.  Cas.  1 38,  112  Ind.  1 66,  11 
West.  Rep.  328,  13  N.  E.  Rep.  659. — QUOT- 
ING Pakalinsky  v.  New  York  C.  &  H.  R  .  R. 
Co.,  82  N.  Y.  424. 

In  an  action  against  a  steam-railroad 
company  by  one  who,  while  a  passenger  in 
a  street-car,  was  injured  by  reason  of  the 
car  being  run  into  at  a  railroad  crossing  by 
a  passenger  train,  the  plaintiff  is  entitled  to 
recover  when  it  appears  that  the  defend- 
ant's watchman  at  the  crossing  was  negli- 
gent m  failing  to  give  the  street-car  driver 
timely  notice  of  the  approach  of  the  train, 
even  though  the  driver  was  guilty  of  negli- 
gence which  contributed  to  the  accident. 
IVoodiey  v.  Baltimore  &*  P.  R,  Co.,  8  Alackey 
{D.  C.)  542. 

A  person  was  crossing  a  street  in  a  city 
after  nightfall  in  which  there  were  four  rail- 
road tracks  upon  which  trains  were  passing 
at  short  intervals  at  all  hours  of  the  day, 
and  just  as  he  was  stepping  upon  the  far- 
thest track  in  the  direction  he  was  going  he 
was  struck  by  an  approaching  train  and  in- 
jured to  such  an  extent  that  he  soon  after- 
ward died.  The  company  employed  a 
watchman  whose  duty  it  was  to  warn  per- 
sons crossing  the  tracks  of  danger  from 
approaching  trains,  and,  in  view  cf  the 
character  of  the  thoroughfare,  such  a  pre- 
caution was  proper  and  necessary.  But  at 
the  time  of  the  accident  the  watchman 
was  not  present  attending  to  his  duty,  and 
the  train  was  running  at  a  much  higher  rate 
of  speed  than  was  allowed  by  an  ordinance 
of  the  city,  and  it  was  a  question  whether  a 
bell  was  rung  or  a  whistle  sounded  upon 
the  engine.  Held,  under  the  circumstances, 
an  omission  of  any  one  of  the  duties  men- 
tioned would  constitute  gross  negligence 
on  the  part  of  tlie  company.  St.  Louis,  V. 
&*  T.  H.  R.  Co.  v.  Dunn,  yi  Lll.  197.— Rk- 
viF.WKD  IN  Mobile  &  O.  R.  Co.  v.  Davis,  42 
Am.  &  Eng.  R.  Cas.  70,  130  111.  146. 

80.  LcaviiiH:  (jrate  open  iiiiiittpiidtMl, 
where    wutuliniau     has    been     stn- 
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tioin'cl.* — Where  at  a  public  crossing  a 
railroad  company  has  been  in  the  habit  of 
keeping  a  watchman  to  open  and  close  a 
gate  at  the  approach  of  trains,  it  is  a  ques- 
tion for  the  jury  whether  the  company  is 
not  chargeable  with  negligence  in  leaving 
the  gate  open  and  fastened  back  and  with- 
out a  watchman.  Philadelphia  &^  K.  Ji. 
Co.  V.  Killips,  88  Pa.  St.  405.— APPROVED 
IN  Heddles  v.  Chicago  &  N.  W.  R.  Co.,  39 
Am.  &  Eng.  R.  Cas.  645,  74  Wis.  239,  42  N. 
W.  Rep.  237. 

»0.  Evidence— Iiiipeacliing  watch- 
iiiuii. — Evidence  that  the  company's  watch- 
man at  the  crossing  had  admitted,  on  the 
night  of  the  accident,  that  the  rear  section 
of  the  train  was  going  at  about  fifteen  miles 
an  hour  was  admissible  to  impeach  his 
crcl'bility  wliere,  upon  his  cross-examina- 
tion, he  denied  making  such  a  statement' 
Delaware,  L.  <S^  W.  R.  Co.  v.  Converse,  49 
Am.  (S-  Eiig.  R.  Cas.  323,  139  17.  S.  469,  11 
Sup.  CI.  Rep.  569. 

IV.  LIABILITY  AS  DEPENDENT  TTFON  DUTT 
TO  USE  SIGNALS ;  LOOKOUTS. 

I.  Signals.\ 

a.  In  the  Absence  of  a  Statute. 

91.  At  comiiioii  law. — In  the  absence 
of  any  statutorv  provision  upon  the  subject 
no  legal  obligation  rests  upon  a  railroad 
corporation  to  blow  its  whistle  in  ap- 
proaching a  public  crossing  with  one  of 
its  trains.  Broavn  v.  Milwaukee  6>»  St.  P. 
R,  Co.,  22  Afinn.  165,  19  Am.  Ry.  Rep.  298. 
Spencer  v.  Illitwis  C.  R.  Co.,  29  Iowa  55. — 
Quoted  in  Paducah  &  M.  R.  Co.  ■y.  Hoehl, 
'\2  Rush  (Ky.)  41 ;  Cleveland,  C.  C.  &  I.  R. 
Co.  V.  Elliott,  28  Ohio  St.  340. 

Where  a  statute  prescribes  certain  signals 
to  be  given  by  trains,  the  common  law  does 
not  require  others  that  may  be  more  ef- 
fective, under  the  maxim  that  every  one 
must  use  his  own  property  so  as  not  to 
injure  that  of  another.  Bei.siegel  v.  Neru 
Vorl'  C.  R.  Co.,  40  A'.  V-  g.-Quormo 
Wilcox  V.  Rome.  W.  cSr  O.  R.  Co.,  39  N.  Y. 
358.— Quoted  in  Crawford  7>.  Delaware,  L. 
&  W.  R.  Co.,  13  N.  Y.  S.  R.  298. 

The  failure  to  ring  a  bell  or  to  sound  a 
whistle  as  a  train  approaches  a  crossing  of 

*  Duties  of  waUhm.Tn  at  crossinR.  Mere 
presence  not  sufficient,  see  45  Am.  &  Eng.  R.. 
Cas.  147,  af>s/t: 

f  Failure  to  ring  bell  at  crossing,  see  CABLE 
Railways,  H\. 


a  public  road,  may  be  given  in  evidence  in 
a  common  law  action  against  the  company, 
based  upon  negligence,  without  being  spe- 
cially pleaded.  Sc/iiieia'cr  v.  Missouri  Pac. 
R.  Co.,  75  Mo.  295.— Following  Goodwin 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  75  Mo.  73. 

92'.  Where  daiifrer  is  R-reat  or  or- 
dinary care  requires  a  signal. — Inde- 
pendently of  statute  it  is  tlie  duty  of 
those  in  charge  of  a  train  to  give  notice 
of  their  approach  at  all  points  of  known  or 
reasonably  apprehended  danger.  Chicago 
d»  A.  R.  Co.  V.  Dillon,  32  Am.  &>  Efig.  R. 
Cas.  I.  123  ///.  570,  15  A'.  E.  Rep.  181,  13 
West.  Rep.  286 ;  affirming  24  ///.  App.  203. 
Pennsylvania  Co.  v.  Ki  ick,  47  Ind.  368. 
Texas  &>  P.  R.  Co.  v.  Anderson.  ■?  7 ex.  App. 
(Civ.  Cas.)  161.  Winstanley  \.  Chicago,  M. 
&•  St.  P.  R.  Co.,  35  Am.  &^  Eng.  R.  Cas.  370, 
72  Wis.  375,  39  A^.  M^.  Rep.  856. — Distin- 
guishing Seefeld  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  70  Wis.  2i6.-^FoLi.owED  IN  Win- 
chell  V.  Abbot,  77  Wis.  371. 

The  absence  of  a  statute  requiring  the 
ringing  of  a  bell  or  the  sounding  of  a 
whistle  in  approaching  highway  crossings, 
will  not  excuse  tl.e  company  for  a  failure  to 
do  so  under  all  circumstances.  Where  the 
view  of  approaching  trains  is  obstructed,  or 
it  is  impossible  or  very  difficult  to  hear 
them,  and  in  similar  cases,  it  is  clearly  the 
duty  of  the  company  to  give  such  signals, 
although  not  required  by  statute.  Arts  v. 
Chicago,  R.  I.  &>  P.  R.  Co.,  34  Iowa  153,  5 
Am.  Ry.  Rep.  469.— FOLLOWED  in  Gates  v. 
Burlington,  C.  R.  &  M.  R.  Co.,  39  Iowa  45  ; 
Payne  v.  Chicago,  R.  I.  &  P.  R.  Co.,  39 
Iowa  523.  Reviewed  in  Cleveland,  C,  C. 
&  I.  R.  Co.  v.  Elliott,  28  Ohio  St.  340. 

Whether  in  a  given  case  ordinary  care  re- 
quires the  giving  of  such  signals  is  a  ques- 
tion for  the  jury.  Indianapolis,  C.  &*  L.  R. 
Co.  V.  Hamilton,  44  Ind.  76. 

93.  At  city  crossiiiRS.— It  may  be 
negligence  for  a  railroad  company  not  to 
sound  the  whistle  of  a  locomotive  before  it 
crosses  a  private  way  in  a  city,  or  not  to 
place  at  the  crossing  of  such  way  a  sign 
with  the  warning,  "  Look  out  for  tlic  cars," 
although  there  is  no  express  provision  of 
law  requiring  those  thinj^s  to  be  done  in 
sucii  a  place.  Winstanley  v.  Chicago,  M, 
&>  St.  P.  R.  Co.,  35  Am.  &^  Eng.  R.  Cas. 
370,  72  Wis.  375,  39  A'.  fV.  Rep.  856. 

A  railroad  company  is  responsible  in 
damages  for  injuries  su.stained  by  a  person 
who  is  run  over  by  one  of  its  engines  atone 
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of  its  crossings  on  the  street  of  a  city,  when 
it  is  shown  that  the  engine  was  being  driven 
at  a  rate  of  speed  unusual  in  a  depot  yard, 
and  beyond  the  limits  of  speed  allowed 
under  its  own  regulations,  and  that  no  sig- 
nal by  either  whistle  or  bell  was  given  of 
the  approach  of  the  engine.  Ketchum  v. 
Texas  &>  P.  R.  Co.,  38  La.  Ann.  777.— DIS- 
TINGUISHING Childs  V.  New  Orleans  City 
R.  Co.,  33  La.  Ann.  154;  Lou  v.  New  Or- 
leans City  &  L.  R.  Co.,  37  La.  Ann.  337. 

94.  Ou  iniicli-iised  villiige  streets. 
— To  run  a  locomotive  and  train  of  cars, 
which  cannot  be  readily  stopped,  at  a  high 
rate  of  speed,  and  without  any  signal  by 
bell,  whistle,  or  otherwise,  across  a  much- 
traveled  public  street  in  a  village,  where  the 
crossing  is  dangerous  to  travelers  by  reason 
of  obstructions  concealing  the  approach  of 
trains,  no  excuse  appearing  for  the  omis- 
sion to  give  signal  of  its  approach,  is  negli- 
gence, although  there  exists  no  statutory 
requirement  respecting  the  giving  of  such 
signals.  Loucks  v.  Chicago,  M.  <S^  St.  P.  R. 
Co.,  19  Am.  &>  Eng.  R.  Cas.  305,  31  Minn, 
526,  18  N.  \V.  Rep.  651. — Distinguishing 
Shaber  v.  St.  Paul,  M.  &  M.  R.  Co.,  28 
Minn.  103. 

95.  Ou  public  highway.— In  the  ab- 
sence of  statutes  regulating  the  time  and 
manner  of  giving  signals,  the  failure  of  an 
engineer  in  charge  of  a  locomotive  to  ring 
the  bell  or  sound  the  whistle  on  approach- 
ing the  crossing  of  a  public  highway,  or  a 
point  where  the  public  have  been  habitually 
permitted  to  cross,  as  at  the  intersection  of 
a  mill  road  or  a  farm  road  frequently  used, 
is  evidence  of  negligence  to  be  submitted  to 
the  jury.  Hinkle  v.  Richmond  &*  D.  R.  Co., 
109  N.  Car.  472,  13  5.  £■.  /iV/.  884. 

9<l.  Wliere  it  has  been  tlie  custoiu 
to  jfive  waruiug.— There  is  no  law  mak- 
ing it  ol)ligatory  upon  railroads  to  give 
any  warning,  except  at  public  crossings, 
yet  they  may  make  a  law  for  themselves. 
If  a  company  establish  a  uniform  practice 
to  give  a  signal  at  a  crossing,  although  pri- 
vate, but  frequently  used,  and  such  practice 
is  notorious,  such  conduct  justifies  the  ex- 
pectation of  tiiose  having  occasion  to 
cross,  that  such  warning  will  be  given,  and 
a  failure  to  give  it  is  a  proper  fact  for  the 
jury  to  consider  in  passing  upon  the  ques- 
tion of  the  defcmlant's  negligence,  /fash 
V.  New  York  C.  &^  H.  R.  R.  Co.,  1 5  N.  V. 
S.  R.  879,  48  Hun  618,  I  iV.  V.  Supp.  269. 

Where  a  railway  company  had  erected  a 


whistle-post  at  a  proper  distance  from  a 
crossing  to  give  warning  of  the  approach  of 
its  trains,  and  it  appeared  the  public  were 
accustomed  to  act  on  the  supposition  that 
a  signal  would  be  given  at  that  point — held, 
to  be  negligence  on  the  part  of  the  com- 
pany if  its  engineer  failed  to  give  such 
proper  signal  on  the  arrival  of  the  train  at 
that  place.  Hinkle  v.  Richmond  &'  D.  R. 
Co.,  109  ^V.  Car.  472,  13  i".  E,  Rep.  884. 

Where  a  person  is  killed  at  a  crossing 
the  court  may  assume  from  the  frequent 
use  of  the  crossing  by  the  deceased  that  he 
was  familiar  with  the  custom  of  the  com- 
pany to  give  occasional  signals  when  trains 
approached  the  station;  that  being  so,  an 
omission  of  the  custom  at  the  time  of  the 
accident  may  have  lulled  him  into  security 
and  induced  him  to  advance  after  looking 
and  listening  for  trains.  Vaudewater  v. 
New  York  &^  N.  E.  R.  Co.,  7.^  Htm  32,  26 
A^.  Y.  Supp.  397,  56  A^.  Y.  S.  R.  208. 

97.  or  tlie  view  is  obstructed.— 

Where  the  view  of  an  approaching  train  is 
obstructed,  though  the  company  is  not  re- 
quired by  statute  to  sound  a  whistle  or  ring 
a  bell  when  its  train  approaches  a  highway, 
yet  where  such  appliances  are  available,  a 
failure  to  use  them  is  negligence.  Hermans 
V.  New  York  C.  &-  H.  R.  R.  Co.,  \7  N.  Y. 
Supp.  319,  63  Hun  625,  43  A^.  Y.  S.  R.  900 ; 
affirmed  in  137  A'^.  Y.  558,  mem.,  33  A'.  E. 
J^ip-  337.  50  N.  Y.  S.  R.  932.  Hinkle  v. 
Richmond  &^  D.  R.  Co.,  109  A^.  Car.  472,  13 
S.  E.  Rep.  884.  . 

Where  an  approaching  engine  is  con- 
cealed from  the  view  of  persons  approaching 
a  highway  crossing,  at  a  place  of  much 
travel,  regardless  of  the  statute,  the  duty 
or  the  company  to  operate  its  train  at  a 
moderate  rate  of  speed,  and  to  give  the 
usual  signals  of  its  approach,  is  more  im- 
perative than  at  a  place  of  less  danger. 
Chicago  &•  A.  R.  Co.  v.  Dillon,  32  Am.  &* 
Eng.  R.  Cas.  i,  123  ///.  570,  \^  N.  E.  Rep. 
181,  13  WV^/.  Rep.  286;  affirming  24  III. 
App.  203. 

98.  Wheu  iici>;li|;rciicc.  —  In  the  ab- 
sence of  a  statute  imposing  upon  a  railroad 
company  the  duty  of  ringing  bells  or  blow- 
ing whistles  upon  locomotives  approaching 
a  crossing,  the  failure  to  give  such  signals  is 
not,  as  niattcr  of  law,  negligence.  Vande- 
water  v.  Ndv  York  &^  N.  E.  R.  Co.,  13s 

y-  583-  32  N  E.  Rep.  137,  49  A'.  Y.  S.  R. 
55;  reversing  62,  Hun  186,  43  A^.  Y.  S.  R. 
420,  17  A^.  Y.  Supp.  652. 
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Unless  the  omission  occasions  a  collision. 
Galena  &*  C.  U.  R.  Co.  v.  Dill,  22  ///.  265.— 
Approved  in  Cleveland,  C,  C.  &  1.  R.  Co. 
V.  Elliott,  28  Ohio  St.  340.  Distin- 
guished IN  St.  Louis,  J.  &  C.  R.  Co.  V. 
Terhune,  50  III.  151.  Followed  in  Indi- 
anapolis &  St.  L.  R.  Co.  V.  Blackman,  63 
111.  117;  Chicago  &  A.  R.  Co.  v.  Logue,  47 
111.  A  pp.  292. 

When  the  safety  of  persons  or  properly 
demands  that  signals  be  given  at  crossings, 
the  failure  to  give  them,  in  the  absence  of 
a  statute  requiring  such  alarms,  would  be 
negligence.  Gates  v.  Burlington,  C.  R.  &> 
M.  R.  Co.,  39  lo-cua  45,  9  Am.  Ry.  Rep.  75. — 
Following  Artz  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  34  Iowa  153;  Jackson  v.  Chicago  & 
N.  W.  R.  Co.,  36  Iowa  451. 

b.  Under  Statutes.* 

00.  Constitutionality  of  statutes.— 

It  is  within  the  power  of  the  leg-slature  to 
enact  laws  regulatingthe  ruiming  of  railroad 
trains  across  public  highways  and  declar- 
ing the  omission  of  prescribeti  signals  to  be 
negligence.  Kaminitsky  v.  Northeastern  R. 
Co.,  25  So.  Car.  53. — Approving  People  ex 
rel.  V.  Boston  &  A.  R.  Co.,  70  N.  Y.  570; 
Messenger  v.  Pennsylvania  R.  Co.,  36  N.  J. 
L.  407. 

if  section  5478,  Mansf.  Ark.  Dig.,  which 
provides  a  penalty  for  failure  of  a  railway 
company  to  signal  at  a  highway  crossing,  is 
unconstitutional  in  so  far  as  it  awards  a 
part  of  the  penalty  to  an  informer,  instead 
of  awarding  the  entire  penalty  to  the  school 
fund,  its  remaining  provisions  are  legally 
separable  and  will  stand.  St.  Louis,  A.  &* 
T.  R.  Co.  v.  State,  56  Ark.  166,  195.  W.  Rep. 
572. — Following  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  State,  55  Ark.  200. 

Kan.  Gen.  St.  206,  §  60,  is  unconstitu- 
tional for  the  same  reason.  Atchison,  T.  &• 
S.  F.  R.  Co.  V.  State,  22  Kan.  i. 

Ind.  act  of  March  29,  1879,  requiring  all 
railroads  in  the  state  to  blow  a  whistle  when 
approaching  a  turnpike  or  other  highway 
crossing,  is  constitutional  and  valid.  Pitts- 
burgh, C.  &*  St.  L.  R.  Co.  V.  Brown,  67  /ml. 

45- 

Sections  of  So.  Car.  Gen.  St.  requiring  a 
railroad  engine  to  carry  a  bell  of  a  certain 
make  and  to  give  certain  signals  at  a  road 


*  Railway  warnings  and  signals,  see  notes,  23 
Am.  &  Enu.  R.  Cas.  349;  35  /</.  349. 
Sec  also  $5  Am.  &  Eno.  R.  Cas.  igo,  aMr, 


crossing  (§  1483),  and  holding  the  company 
liable  for  all  damages  caused  by  the  col- 
lision if  a  failure  to  give  such  signals  con- 
tributed to  the  injury,  unless  the  person 
injured  was  guilty  of  gross  or  wilful  negli- 
gence which  contributed  to  the  injury  or 
was  acting  in  violation  of  law  (§  1529),  are 
not  unconstitutional.  Kaminitskyv.  North- 
eastern R.  Co.,  25  So.  Car.  53.— Distin- 
guished IN  Whilton  V.  Richmond  &  D.  R. 
Co.,  57  Fed.  Rep.  551. 

100.  Nature  of  statutes  —  Poliee 
regulation. —  The  right  to  require  exist- 
ing railroads  to  give  signals  in  approaching 
highway  crossings  grows  out  of  the  police 
power  of  the  state,  and  such  laws  are  valid 
though  such  precautions  were  not  required 
when  the  company  was  chartered.  Illinois 
C.  R.  Co.  V.  Slater,  129  ///.  91,  21  A'.  K  Rep. 
575  ;  affirming  28  III.  App.  73.  Pittsburgh, 
C.  &>  St.  L.  R.  Co.  V.  Brtncn,  67  Intl.  45. 
Chicago,  St.  L.  dr^  P.  R.  Co.  v.  Fenn,  3  Ind. 
App.  250,  29  A^.  E.  Rep.  790. 

A  charter  confers  upon  a  company  cer- 
tain privileges,  but  in  the  exercise  of  those 
privileges  it  is  just  as  much  subject  to  the 
general  police  laws  of  the  state,  such  as 
laws  "requiring  signals  at  highway  crossings, 
as  are  individuals.  Galena  &*  C.  U.  R.  Co. 
v.Loomis,  13  ///.  548. 

101.  General  effect  of  statutes.— 
The  effect  of  N.  Y.  Act  of  1850,  p.  232,  §  39, 
requiring  trains  to  give  signals  on  approach- 
ing highway  crossings,  is  only  to  render  the 
company  liable  for  all  damages  sustained 
by  individuals  by  reason  of  a  failure  to  give 
such  signals;  and  proof  that  signals  were 
not  given  will  not  of  itself  entitle  a  plaintiff 
to  recover  unless  he  further  shows  that  such 
failure  caused  the  injury.  Stciies  v.  Oswego 
G^S.  R.  Co.,  18  A^.  V.  422. 

Such  a  statute  superadds  a  duty  upon  the 
railroad  company  the  disregard  of  which, 
however,  would  impose  no  greater  or  other 
liability  than  would  follow  from  the  dis- 
regard of  a  common  law  duty  in  respect  to 
the  care  in  running  a  train.  The  mere 
omission  to  ring  the  bell  would  not  of  itself 
render  the  company  liable  for  damages. 
Houston  &•  T.  C.  R.  Co.  v.  Nixon,  52  Tex. 
19. — Quoted  in  International  &  G.  N.  R. 
Co.  V.  Jordan,  (Tex.)  10  Am.  &  Eng.  R.  Cas. 
301. 

The  meaning  of  the  statute  is  that  the 
failure  to  ring  the  bell  is  negligence,  and  if 
by  reason  thereof  the  person  injured  was 
not  aware  of  the  approach  of  the  train,  and 
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the  injury  resulting  from  this  neghgence 
was  the  proximate  cause,  then  defendant  is 
liable.  Nous/on  &*  T.  C.  R.  Co.  v.  Nixon, 
52  Tex.  19. 

102.  Object  and  purpose  of  the 
istsitiites. — The  purpose  of  the  statutory 
signals  is  not  merely  to  give  notice  that  a 
railroad  track  crosses  the  highway,  but  also 
to  warn  travelers  on  the  highway  of  the 
approach  of  trains.  Where  one  train  is  run 
so  cl(jse  behind  another  as  to  make  the 
statutory  signals  unavailing  as  a  means  of 
warning  travelers,  the  railroad  company  is 
guilty  of  negligence  Chicago  (&*  E.  I.  R. 
Co.  V.  Boggs,  23  Am.  Sf  Ens;.  R.  Cas.  282,  loi 
Ittd.  522,  51  Ai)i.  Rep.  761. 

The  provisions  of  the  N.  Y.  Railroad  Act 
of  1854,  ch.  282,  §  7,  requiring  certain  sig- 
nals to  be  given  upon  rnilroad  trains  ap- 
proaching highway  crossings,  was  intended 
not  only  to  protect  persons  lawfully  using 
a  highway  from  danger  of  collision  at  cross- 
ings, but  also  from  danger  arising  from  the 
fright  of  horses  by  passing  trains.  Voak  v. 
Northern  C.  R.  Co.,  75  A^.  Y.  320.— Fol- 
lowing People  V.  New  York  C.  R.  Co.,  25 
Barb.  199;  Harty  v.  Central  R.  Co.,  42 
N.  Y.  471. 

Such  also  was  the  purpose  of  Wis.  Rev. 
St.  §  1S09.  Ransom  v.  Chicago,  St.  P.,  M. 
&^  O.  R.  Co.,  19  Am.  &'  Eng.  R.  Cas.  16,  62 
Wis.  1 78,  22  A^.  IV.  Rep.  147,  51  Am.  Rep. 
718.— Criticising  East  Tenn.,  V.  &  G.  R. 
Co.  V.  Feathers,  10  Lea  (Tenn.)  103.  Dis- 
tinguishing Holmes  v.  Central  R.  &  B. 
Co.,  37  Ga.  593  ;  Elwood  v.  New  York  C.  & 
H.  R.  R.  Co.,  4  Hun  (N.  Y.)  808 ;  Haas  v. 
Grand  Rapids  &  I.  R.  Co.,  47  Mich.  401. 
QaoTiNG  People  v.  New  York  C.  R.  Co.,  25 
Barb.  (N.  Y.)  199.  Rkvikwing  and  quot- 
ing Harty  v.  Central  R.  Co.,  42  N.  Y.  468. 

Where  a  person  sees  an  engine  upon  a 
railroad  and  knows  in  time  to  avoid  an 
injury  that  it  is  approaching  a  crossing,  the 
railroad  company  is  not  chargeable  with 
negligence  in  not  ringing  the  bell  upon  the 
engine  or  because  of  the  absence  of  a  flag- 
man usually,  but  not  necessarily,  stationed 
at  the  crossing,  or  the  absence  of  a  light 
upon  the  engine  in  the  night-time ;  as  the 
sole  object  of  ringing  the  bell  or  of  keeping 
a  flagman  or  of  having  a  light,  so  far  as 
travelers  upon  a  highway  are  concerned,  is 
to  notify  them  of  the  approach  of  trains. 
Pakalinsky  v.  Neiv  York  C.  &*  H.  R.  R.  Co., 
3  Am.  &-  Eng.  R.  Cas.  251,  82  iV.  Y.  424. 

The  purpose  of  giving  warning  before  a 


railroad  train  or  locomotive  comes  to  a 
crossing  is  not  only  to  prevent  persons  from 
driving  on  the  track  in  front  of  it,  but  also 
to  give  notice  to  travelers  upon  the  high- 
way, so  that  they  may  not  approach  within 
dangerous  proximity  to  the  train.  Qn^^ty 
V.  Delaware  &*  H.  Canal  Co.,  142  Pa.  St. 
388,  21  Atl.  Rep.  827. 

Whilst  the  statutory  signals  to  be  given 
at  road  crossings  are  intended  as  a  warning 
to  those  crossing  the  track,  and  the  failure 
to  give  them  as  to  such  persons  only  is 
negligence  per  se,  the  failure  may  be  con- 
sidered in  proving  negligence  on  the  part 
of  the  company  as  to  other  parties  lawfully 
on  the  railway.  International  &>  G.  A'.  R. 
Co.  V.  Gray,  27  Am.  &*  Eng.  R.  Cas.  318,  65 
Tex.  32. 

One  of  the  chief  purposes  of  the  statute 
in  imposing  duties  on  railway  companies 
in  running  their  trains  across  a  public  road 
was  to  protect  human  life.  That  policy 
attaches  to  the  crossing  of  every  road  which 
is  in  fact  public  and  where  the  extent  of 
travel  makes  it  the  duty  of  the  owners  of  rail- 
way trains  to  look  after  the  safety  of  those 
using  the  road  as  a  highway.  Missouri 
Pac.  R.  Co.  v.  Lee,  35  Am.  &•  Eng.  R.  Cas. 
364,  70  Tex.  496,  7  S.  W.  Rep.  857.— Re- 
viewed IN  Missouri  Pac.  R.  Co.  v.  Bridges, 
39  Am.  &  Eng.  R.  Cas.  604,  74  Tex.  520. 

The  statutory  requirement  of  blowing  the 
whistle  or  ringing  the  bell  sixty  rods  before 
reaching  a  crossing  is  intended  to  warn  per- 
sons who  are  about  to  use  the  crossing  in 
passing  over  the  public  road,  and  not  for 
the  purpose  of  preventing  dumb  animals 
from  going  upon  the  crossing.  Toudy  v. 
Norfolk  <S-  W.  R.  Co.,  38  W.  Va.  694,  18  5. 
E.  Rep.  896. 

103.  To  what  railroadH  statutes 
ftPPly*— 111.  Gen.  Railroad  Act  of  March  5, 
1849,  providing,  among  other  things,  that  a 
signal  shall  be  given  either  by  bell  or 
whistle  by  each  locomotive  approaching 
highway  crossings,  applies  to  companies 
created  before  the  i)assage  of  such  law  ;  and 
a  failure  to  give  such  signals  is  prima-faeie 
negligence.  Galena  6^  C.  U.  R.  Co.  v. 
Loomis,  13  ///.  548.— Quoted  in  Thorpe  v. 
Rutland  &  B.  R.  Co.,  27  Vt.  140. 

The  act  of  1849  applies  to  all  railroads  in 
the  state  not  specially  exempted  by  their 
charters ;  as  well  to  those  chartered  since 
the  passage  of  the  act  as  to  those  receiving 
their  charters  before  that  time.  Western 
Union  R.  Co.  v,  Fulton,  (3\  III.   271,— FoL- 
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LOWING  Indianapolis  &  St.  L.  R.  Co.  v. 
Blackman,  63  111.  117. 

The  charter  of  the  Illinois  Central  rail- 
road company  fixed  its  duty  as  to  the  giving 
of  signals  of  trains  approaching  highway 
crossings.  Afterward  a  general  law  was 
passed  on  the  subject  of  such  signals,  pre- 
scribing different  duties  in  that  regard,  and 
the  new  rule  was  made  applicable  to  all 
railroads.  The  legislature  had  the  power 
to  impose  these  new  duties  upon  all  rail- 
roads, whether  incorporated  before  or  after- 
ward. The  right  to  impose  such  duties 
grows  out  of  the  police  power.  Illinois  C. 
R.  Co.  V.  Slater,  129  ///.  91,  21  N.  E.  Rep. 
575  ;  affirming  28  ///.  App.  73. 

In  an  action  ag  "  t  a  railroad  corpora- 
tion to  recover  the  statutory  penalty  for 
failing  to  give  the  statutory  signals  at  a 
public  road  crossing,  it  is  sufficient  to  allege 
that  defendant  "has  been  operating  and 
running  "  the  railroad  in  question.  Whether 
defendant  had  been  operating  such  railroad 
as  owner,  lessee,  or  otherwise,  the  require- 
ment of  "  owner,"  under  the  statute,  has 
been  fulfilled.  State  v.  St.  Joseph,  St.  L.  &> 
S.  F.  R.  Co.,  46  Mo.  App.  466. 

A  dummy-line,  over  which  trains  are 
drawn  by  a  small  steam-engine  for  trans- 
portation of  passengers  only,  whether  oper- 
ated within  or  without  tlie  limits  of  a  muni- 
cipality is  a  railroad,  within  the  meaning  of 
the  statutes  prescribing  certain  precautions 
for  prevention  of  accidents  on  railroads. 
Katzenberger  v.  Laivo,  50  Am.  (&>•  Eng.  R. 
Cas.  443,  90  Tenn.  -35,  16  S.   IF.  Rep.  61 1. 

104.  To  what  persons  tliey  apply, 
ffonerally.* — The  duty  of  railroad  com- 
panies to  ring  a  bell  or  sound  a  wiiistle  on 
a  train  approaching  a  highway  crossing  is 
intended  for  the  benefit  or  protection  of 
travelers  upon  the  public  highways  and 
passengers  upon  the  passing  trains,  and  the 
place  indicated  is  the  intersection  of  a  rail- 
road with  a  public  higiiway.  IVilliains  v. 
Chicago  (S^'  A.  R.  Co.,  135  Til.  491,  26  N.  E. 
Rep.  661  ;  affirming  32  ///.  ////.  339. 

The  requirement  of  Mo.  Rev.  St.  §  806, 
that  the  hell  shall  be  rung  or  the  whistle 
sounded  at  the  approach  of  a  railroad  train 
to  the  crossing  of  a  public  highway,  is  for 

*  For  whose  benefit  signnls  upon  trains  ap- 
proaching rrossingsare  required,  see  note,  17  L. 
R.  A.  354. 

Statutory  provisinns  as  to  signals  relate  only 
to  safety  of  persons   at  crossings,   sec  note,  15 
Am.  &  Eng.  R.  Cas.  459. 
3  D.  R.  D.— 32. 


the  benefit  of  persons  on  the  highway  at  or 
approaching  the  crossing;  failure  to  com- 
ply with  the  statute  will  furnish  no  ground 
of  complaint  to  a  person  injured  on  the 
track  at  a  distance  from  the  highway.  The 
statute  does  not  require  that  these  warnings 
shall  be  continued  until  the  train  has  passed 
the  crossing,  but  only  until  the  engine  has 
passed.  Bell  v.  Hannibal  &^  St.  J.  R.  Co., 
4  Am.  &>  Eng.  R.  Cas.  580,  72  Mo.  50. — 
DiSTlNGULSHED  IN  Popc  V.  Kansas  City 
Cable  R.  Co.,  43  Am.  &  Eng.  R.  Cas.  290, 
99  Mo.  400,  12  S.  \V.  Rep.  891.  Reviewed 
IN  Frick  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  8 
Am.  &  Eng.  R.  Cas.  280,  75  Mo.  595  ;  Long 
V.  St.  Louis,  K.  &  N.  W.  R.  Co.,  23  Mo. 
App.  178. 

While  Mo.  Rev.  St.  1889,  §  2608,  requir- 
ing a  railroad  approaching  a  public  road  or 
street  to  give  the  statutory  signals,  are  in- 
tended to  give  warning  only  to  persons 
crossing  or  attempting  to  cross  the  railroad 
over  a  public  highway,  yet  it  does  not  fol- 
low that  no  other  signals  than  the  statutory 
ones  are  ever  required.  Burger  w.  Missouri 
Pac.  R.  Co.,  1 1 2  Mo.  238,  20  S.  IV.  Rep.  439. 

Vt.  Gen.  St.  ch.  28,  §  55,  relating  to  sig- 
nals at  highway  crossings,  applies  both  to 
persons  approaching  or  in  the  act  of  passing 
the  crossing,  as  well  as  to  persons  who  are 
lawfully  at  or  near  a  crossing,  if  so  situate 
as  to  be  subject  to  accident  or  injury  by 
passing  trains.  Wakefield  \.  Connecticut  &* 
P.  R.  R.  Co.,  27  yt-  330. — Disapproved  in 
Louisville,  E.  &  St,  L.  Con.  R.  Co.  v,  Lee, 
47  111.  App.  384.  Reviewed  in  Grey  v. 
Mobile  Trade  Co.,  55  Ala.  387. 

Consol.  St.  of  Canada,  ch.  66,  §  104,  must 
be  construed  as  enuring  to  the  benefit  of 
all  persons  who,  using  the  highway  which 
is  crossed  by  a  railway  on  the  level,  receive 
damage  in  their  person  or  their  property 
from  the  neglect  of  the  railway  company's 
servants  in  cliarge  of  the  train  to  ring  a  bell 
or  sound  a  whistle,  as  tiiey  are  directed  to  do 
by  said  statute,  whether  such  damage  arises 
from  actual  collision  or  by  a  horse  being 
brought  over  near  the  crossing  and  taking 
fright  at  the  appearance  or  noise  of  the 
train.  Grand  Trunk  R.  Co.  v.  Rosenberger, 
19  .Ini.  (?•-•  Eng.  R.  Cas.  8,  9  Can.  Sup.  Ct, 
311;  affirming  8  Ont.  App.  482,  w/iich 
affirms  32  U.  C.  C.  P.  349. 

105.  Persons  \vnlkin|i(  nlon{(  trnck. 
— The  statute  requiring  a  bell  to  be  rung  or 
a  whistle  sounded  on  trains  before  reaching 
highway  crossings  was  intended  to  protect 


498 


CROSSINGS,  INJURIES  AT,  106-108. 


«i, 


h  i 


«•> 

'IHl|i 

«» 

':»ii 

•,« 

IK,;; 

.«:; 

'»,;; 

jift:; 

IK- 

•Mfc- 

>>M,|, 

»^  «' 

"•hii 

SI 

1- 
•I 

,;5!i! 

«.« 

« 

ii«„; 

•».»," 

..*lr 

w* 

1* 

fc....* 

■*•'■,  • 

»^A 

► 

'1 

Si 


persons  crossing  the  track,  and  has  no  ref- 
erence to  persons  injured  while  walking  on 
the  track.  Chicago  <S>»  E.  I.  R.  Co.  v.  Mc- 
I\  night,  1 6  ///.  A  pp.  596.  O'Donnell  v. 
Providence  Or'  IV.  A\  C).,  6  JC.  I.  211.— Re- 
vrKwiNG  Ricketts  v.  East  &  W.  I.  D.  &  B. 
J.  R.  Co.,  12  C.  B.  159,  74  E.  C.  L.  160.— 
Approved  in  Randall  v.  Baltimore  &  O. 
K.  Co.,  109  U.  S.  478  ;  Le  May  v.  Canadian 
l^ic.  R.  Co.,  17  Ont.  App.  293.  Explained 
)N  Burnham  v.  New  York,  P.  &  B.  R.  Co., 
J7  R.  I.  544. 

The  statutory  diligence  required  touching 
the  use  of  the  bell  or  whistle,  and  touching 
checking"]  of  trains  on  approaching  public 
crossings,  is  exacted  primarily  for  the  bene- 
fit of  persons  crossing  the  track,  and  not 
for  those  walking  along  it ;  yet  relatively  to 
the  latter  as  well  as  the  former,  a  failure  to 
comply  with  the  statute  is  evidence  of  neg- 
ligence to  be  considered  by  the  jury.  Cen- 
tral R.  &>  /)'.  Co.  V.  Raiford,  37  Am.  «S^  Eng. 
R.  Cas.  481,  82  Ga.  400,  9  5.  E.  Rep.  169. 
— Followed  in  Georgia  R.  &  B.  Co.  v. 
Daniel,  89  Ga.  463. 

It  would  not  be  appropriate  in  such  a  case 
to  instruct  the  jury,  without  proper  e.xplana- 
tion  and  qualification,  that  "the  require- 
ments of  blowing  the  whistle,  ringing  the 
bell,  and  checking  the  speed  are  not  for  the 
protection  of  persons  using  the  track  as  a 
thoroughfare  in  its  length  and  not  in  cross- 
ing it."  Georgia  R.  <&*  B.  Co.  v.  Daniel,  89 
Ga.  463,  15  S.  E.  Rep.  538.  — Following 
Central  R.  &  B.  Co.  v.  Raiford,  82  Ga.  400. 

100. or    parallel    with    it.  —  A 

statutory  regulation  requiring  locomotives 
to  ring  the  bell  at  crossings  does  not  apply 
in  favor  of  persons  not  injured  in  crossing 
the  railroad,  but  while  riding  parallel  to  it. 
East  Tenn.,  V.  &>  G.  R.  Co.  v.  Feathers,  1$ 
'im.  &^  Eng.  R.  Cas.  446,  10  Lea  {Tenn.) 
ijj.- -Criticiskd  in  Ransom  v.  Chicago, 
-•.  P.,  M.  &  O.  R.  Co.,  19  Am.  &  Eng.  R. 
"n.s.  16,  62  Wis.  178.  Reviewed  in  Ran- 
dall V.  Richmond  &  D.  R.  Co.,  42  Am.  & 
Eng.  R.  Cas.  603,  104  N.  Car.  410.— Louis- 
ville,  E.  &^  St.  L.  Con.  R.  Co.  v.  Lee,  47  ///, 
App.  384.  —  Dksapproving  Wakefield  7'. 
Connecticut  &  P.  R.  R.  Co.,  37  Vt.  330; 
Ransom  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co., 
62  Wis.  178.  Following  Williams?'.  Chi- 
cago &  A.  R.  Co.,  32  111.  App.  339. 

107.  PerHons  who  know  that  tho 
train  is  approachintr,  or  that  no  nig- 
iial  will  be  (flven.— If  a  traveler  on  the 
highway  sees  or  has  notice  of  an  approach- 


ing train  in  time  to  avoid  a  collision  upon 
the  crossing,  the  object  of  ringing  a  bell  or 
sounding  a  whistle  is  subserved,  and  the 
failure  to  perform  such  acts,  or  either  of 
them,  cannot  be  held  to  be  the  cause  of  an 
injury  resulting  from  a  collision,  under  such 
circumstances.  Chicago,  R.  I.  &*  P.  R.  Co. 
V.  Pell,  70  ///.  102.  Atchison,  T.  &>  S.  F.  R. 
Co.  V.  Wah,  40  Kan.  433,  19  Pac.  Rep.  787. 
State  V.  Baltimore  &•  O.  R.  Co.,  35  Am.  Gr' 
Eng.  R.  Cas.  412,  69  Md.  339,  14  Atl.  Rep. 
688,  12  Cent.  Rep.  890.  Telfer  v.  Northern 
R:  Co.,  30  N.J.  L.  188.  Houston  &-  T.  C.  R. 
Co.  V.  Nixon,  52  Tex.  19. — Following  Gal- 
veston, H.  &  S.  A.  R,  Co.  V.  Le  Gierse,  51 
Te.x.  \%<).—Saldana  v.  Galveston,  H.  &^  S. 
A.  R.  Co.,  43  Fed.  Rep.  862.— QUOTING  In- 
ternational &  G.  N.  R.  Co.  V.  Graves,  59 
Tex.  332. 

So  held,  where  a  person  waiting  for  a 
night  train  saw  a  headlight,  and  was  told 
that  the  train  was  coming,  and  who  was 
struck  by  a  rapidly  moving  engine  in  at- 
tempting to  cross  tlie  track  to  the  station, 
it  proving  to  be  a  freight  train  passing  the 
station  without  stopping,  and  without  giv- 
ing tlie  usual  signals,  the  evidence  showing 
that  freight  and  passenger  trains  could  he 
distinguished  at  night  on  their  approach  by 
the  difference  in  the  sound  of  their  whistles 
and  the  places  at  which  they  blew.  Jlfc- 
Donald  V.  International  6-  G.  N.  R.  Co., 
(Tex.  Civ.  App.)  20  S.  W,  Rep.  847;  re- 
versed in  55  Am.  &•  Eng,  R.  Cas.  280,  86 
Tex.  I,  22  i".  W.  Rep.  ^y);  former  appeal, 
42  Am.  &*  Eng.  R.  Cas.  211,  75  Tex.  41,  12 
^.  IV.  Rep.  860. 

Defendant  company  erected  a  pole  with  a 
bell  on  it  at  the  side  of  a  crossing,  and  on 
either  side,  and  1700  feet  away  on  the  track, 
it  placed  annunciators  connected  with  the 
bell  by  wires,  causing  the  bell  to  ring  when 
trains  passed  ;  but  in  proved  a  failure,  and 
for  nearly  two  years  had  been  abandoned, 
though  the  post  and  bell  .-cmained.  Plain- 
tiff's intestate,  who  was  killed  at  the  cross- 
ing, passed  it  daily,  and  knew  that  the 
apparatus  was  out  of  order.  Held,  that 
allowing  the  pole  and  bell  to  remain  was 
not  evidence  of  negligence  as  to  the  intes- 
tate; neither  was  it  negligence  in  failing  to 
keep  it  in  order  as  to  him,  and  it  was  there- 
fore error  to  submit  such  questions  to  the 
jury.  Wellcnhoffer  v.  Ne^v  York,  L.  E.  6- 
W.  R.  Co.,  50  A^.  }'.  .9.  A'.  I  It,  21  A^.  Y.  Supp. 
866,  66  Hun  634,  mem. 

108.  Persons  suddenly  coming  on 
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track— Trespassers.* — It  is  tlie  duty  of 
an  engineer  in  charge  of  a  train  moving,  or 
about  to  move,  to  give  timely  warning  of 
its  approach  to  a  crossing  or  other  place 
•where  the  public  have  a  right  to  go,  and  it 
is  no  less  his  duty  to  use  all  necessary  means 
consistent  with  the  safety  of  those  on  the 
train  to  prevent  injury  to  a  person  on  the 
track  in  front  of  a  train  after  his  peril  is  dis- 
covered ;  and  this  duty  the  company  owes 
even  to  a  trespasser  on  the  track,  who  may 
recover  for  an  injury  wantonly  or  inien- 
tionally  inflicted  on  him.  Shelby  v.  Cincin- 
nati, N.  O.  &>  T.  P.  K.  Co.,  85  A>.  224,  3  5.  IV. 
liep.  157. — Following  Kentucky  C.  R.  Co. 
V.  Gastineau,  83  Ky.  119. — Applied  in  Mc- 
Dermott  v.  Kentucky  C.  R.  Co.,  (Ky.)  54 
Am.  &  Eng.  R.  Cas.  121,  20  S.  \V.  Rep.  380. 
Followed  and  quoted  in  Louisville  & 
N.  R.  Co.  V.  Potts,  92  Ky.  30. 

The  New  Jersey  statute  requiring  signals 
to  be  given  for  a  specified  distance  before 
trains  reach  highway  crossings,  and  requir- 
ing warning  signals  at  such  places,  does  not 
apply  to  persons  walking  upon  the  track 
between  where  the  signal  is  required  to  be 
given  and  the  crossing,  and  a  company  can- 
not be  charged  with  negligence  in  failing  to 
give  such  warning  to  them,  Harty  v.  Cen- 
tral R.  Co.,  42  N.  V.  468.— Quoting  People 
-z/.  New  York  C.  R.  Co.,  25  Barb.  199. — Ap- 
proved IN  Randall  v.  Baltimore  &  O.  R. 
Co.,  109  U.  S.  478.  Followed  in  Voak 
V.  Northern  C.  R.  Co.,  75  N.  Y.  320. 
Quoted  and  reviewed  in  Ransom  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  19  Am.  & 
Eng.  R.  Cas.  16,  62  Wis.  178,  51  Am.  Rep. 
718. 

Independent  of  statutes,  it  is  the  duty  of 
railroads  to  give  warning  to  persons  who 
may  be  seen  walking  on  the  track,  though 
not  at  crossings;  but  where  a  person  is 
walking  on  one  track  and  a  train  is  ap- 
proaching on  anotlier  parallel  track,  signals 
are  not  required  ;  and  if  he  suddenly  steps 
to  the  other  track  so  near  to  the  engine 
that  no  effort  would  save  him,  the  company 
is  not  chargeable  with  negligence  in  failing 
to  give  a  signal.  Harty  v.  Central  R.  Co., 
42  N,  V.  468.— Approved  in  Le  May  v. 
Canadian  Pac.  R.  Co.,  17  Ont.  Apf).  293. 

Plaintiff  was  injured  in  crossing  a  railroad 

•Trespasser  cannot  complain  of  omission  of 
precautions  required  at  crossings  or  for  safety  of 
passengers,  see  note,  45  Am.  &  Cng.  R.  Cas.  36. 
See  also  35  /</.  327,  aistr. 


track  within  the  corporate  limits  of  a  city. 
Proceedings  had  been  taken  to  lay  out  a 
street  across  the  track  at  the  point,  and 
awards  had  been  made  to  all  owners  of  the 
land,  except  the  railroad  company;  and 
some  work  had  been  done  in  grading  the 
street,  and  people  wf.re  in  the  habit  of  pass- 
ing, //c'lil,  that  plaintiff  had  no  rif;lit  to 
go  upon  t!.e  track  at  such  a  place,  and  in 
the  absence  of  any  license  or  acquiescence 
by  the  company  the  fact  that  other  persons 
were  in  the  habit  of  crossing  there  would 
not  cast  any  additional  duty  upon  the  com- 
pany as  to  the  management  of  its  trains. 
A/atze  V.  New  York  C.  <S-  H.  R.  R.  Co.,  i 
Hun  {N.  K)  417,  3  r.  (S-  C.  513. 

Even  if  there  was  evidence  from  which  a 
license  might  be  inferred,  and  the  plaintiff 
was  not  a  trespasser,  such  license  created  no 
legal  right,  and  imposed  no  duty  on  the 
company,  except  the  general  duty  not  to 
intentionally  wrong  or  injure  persons  cross- 
ing. Matz'e  v.  Ne%v  York  C.  &>  H.  R.  R. 
Co.,  3  T.&'  C.  {N.  Y.)  513,  I  Hun  417. 

In  an  action  against  a  railroad  for  in- 
juries to  the  plaintiff  whilst  crossing  the 
road,  the  jury  did  not  find  that  he  was 
crossing  on  his  lawful  business.  Held,  that  * 
there  was  not  sufficient  in  the  finding  on 
which  to  enter  judgment,  for  unless  he  was 
a  traveler  he  was  unlawfully  on  the  track  of 
the  road,  nttshurgh.  Ft.  IV.  &>  C.  R.  Co. 
v.  Evans,  53  Pa.  St.  250.— Distinguished 
IN  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Ruby, 
38  Ind.  294. 

109.  To  what  trains  they  apply— 
Trains  starting:  within  prescribed 
distance  of  crossing.  —  The  require- 
ment of  the  statute  that  a  bell  shall  be 
rung  or  whistle  sounded  upon  a  locomotive 
on  approaching  a  highway  crossing,  for  the 
distance  of  eighty  rods  from  such  crossing 
and  until  the  crossing  is  reached,  applies  in 
cases  where  the  cars  begin  to  move  within 
the  eighty  rods,  as  well  as  to  cases  where 
the  point  of  starting  is  more  than  eighty 
rods  distant.  Lake  Shore  &•  M.  S.  R.  Co. 
\.  Johnsen,  135  ///.  641,  26  N.  E.  Rep.  510; 
affirming  35  ///.  Apf>.  430. 

Ind.  Rev.  St.  i88i,§  4020,  providing  what 
signals  shall  be  given  when  a  locomotive 
engine  approaches  a  highway  crossing,  is 
not  applicable  by  its  terms  to  a  train  of 
cars  without  an  engine.  Those  in  charge  of 
such  a  train,  however,  will  not  be  relieved 
from  tile  obligation  to  take  such  other 
proper  precaution  as  the  circumstances  re- 
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quire  to  avoid  injury.  O/it'o  <S-  M.  H.  Co.  v. 
McDaneld,  5  Ind.  App.  108,  31  .A'!  E.  Rep. 
836. 

The  statutory  precautions  for  prevention 
of  accidents  on  railroads  apply  indifferently 
to  all  trains  impelled  by  steam  power, 
whether  they  are  moving  backward  or  for- 
ward, or  by  means  of  an  engine  placed  in 
front  or  rear,  or  at  an  intermediate  point  in 
the  train.  But  as  these  precautions  can  be 
complied  with  only  when  a  train  is  moving 
forward  by  means  of  an  engine  in  its  front, 
the  railway  company's  liability  for  injuries 
inflicted  when  a  train  is  moving  backward,  or 
by  means  of  an  engine  placed  elsewhere  than 
in  front,  is  absolute.  Little  Rock  &'  M.  R, 
Co.  V.  Wilson,  90  Tenn.  271,  16  S.  W.  Rep. 

613. 

On  the  trial  of  an  action  for  damages 
for  negligently  injuring  the  plaintiff  at  a 
public  crossing  the  court  correctly  in- 
structed that  it  was  the  duty  of  the  ser- 
vants of  the  company  to  ring  the  bell  or 
blow  the  whistle  eighty  rods  before  coming 
to  the  crossing.  The  engine  causing  the 
injury  had  not  gone  eighty  rods  from  the 
crossing  before  returning  to  it  on  occasion 
of  the  injury.  The  court  also  correctly  in- 
structed that  if  the  distance  to  which  the 
engine  went  past  the  crossing  was  less  than 
eighty  rods,  then  it  was  the  duty  of  said 
servants,  etc.,  to  ring  the  bell,  etc.,  while 
the  engine  was  in  motion  within  eighty 
rods  of  the  crossing.  Texas  &*  P.  R.  Co.  v. 
Bailey,  83  Tex.  19,  18  5.  W.  Rep.  481. 

Under  Wis.  Rev.  St.  §  1809,  providing  that 
before  crossing  any  highway  the  whistle  of 
a  locomotive  shall  be  blo'vr.  eighty  rods 
from  such  crossing,  a  locomotive  may  law- 
fully turn  back  and  recross  a  highway  be- 
fore going  eighty  rods  beyond  it.  Ca/ioon 
V.  Chicago  &»  N.  W.  R.  Co.,  85  Wis.  570,  55 
N.  W.  Rep.  900. 

A  higiiway  crossed  the  defendants'  line 
at  right  angles  ;  their  passenger  station  lay 
adjacent  to  the  highway  on  the  east  and 
their  shunting  ground  and  yard  adjacent  to 
it  on  tiie  west.  The  shunting-yard  was  less 
than  eighty  rods  from  the  highway,  and 
eight  tracks  crossed  the  highway,  with  In- 
tel vals  of  a  few  feet  between  them.  The 
defendants  in  shunting  a  train  of  flat-cars 
drew  them  from  the  east  end  to  the  west 
end  of  the  yard,  and  after  a  pause  backed 
them  easterly.  After  backing  for  some 
distance  the  engine  uncoupled  from  the 
train  of  cars,  switched  upon  another  track 


to  the  south,  and  the  train  and  engine  both 
continued  to  back  down  on  different  tracks 
to  the  highway,  at  a  speed  of  about  six 
miles  an  hour.  At  the  time  the  plaintiff 
was  proceeding  along  the  highway  from 
south  to  north,  and  was  about  to  cross  the 
tracks.  The  flat-cars  had  reached  the  high- 
way and  were  passing  over  it.  The  plain- 
tiff, while  watching  these  in  front  of  iier, 
did  not  see  or  hear  the  engine  coming  down 
on  the  other  track,  and  was  struck  by  a  tend- 
er and  injured.  There  was  no  lookout  man 
on  the  tender  and  there  was  contradictory 
evidence  as  to  the  ringing  of  the  bell  at  all, 
thougli,  at  most,  it  was  not  rung  until  the 
engine  had  run  some  distance  toward  the 
highway,  and  the  whistle  was  not  blown. 
The  jury  found  that  the  accident  was 
caused  by  the  negligence  of  the  defendants, 
and  that  the  negligence  consisted  in  not 
ringing  the  bell  in  time.  Held,  that  there 
was  sufficient  in  the  general  facts  of  the 
case  to  justify  a  verdict  in  favor  of  the 
plaintiff ;  and  that  whether  section  256 
of  the  railway  act  1888  applied  or  not, 
under  the  circumstances  of  this  case,  the 
defendants  did  not  object  to  its  application 
by  the  trial  judge ;  and  the  jury  having,  on 
contradictory  evidence,  found  negligence 
against  them  in  not  ringing  the  bell,  in 
passing  over  the  distance  from  the  starting 
point  to  the  crossing,  the  verdict  should 
not  be  interfered  with.  (Burton,  J.  A.,  dis- 
senting.) Hollinger  v.  Canadian  Pac.  R.  Co., 
55  Am.  &>  Eng.  R.  Cas.  269,  20  0/it.  App. 
244  ;  dismissing  appeal  from  55  Am.  &•  Eng. 
R.  Cas.  192,  21  Ont.  705. 

110.  Trains  on  side-tracks— Wild 
trains. — A  statute  requiring  signals  by 
trains  to  be  given  eighty  rods  before  reach- 
ing a  highway  crossing  applies  to  trains 
running  upon  a  side-track  by  reason  of  the 
main  track  being  obstructed  by  a  standing 
train.  Brown  v.  Griffin,  71  Tex.dt^^,  9  S.  W. 
Rep.  546. 

It  is  negligence  to  run  an  unscheduled 
train  at  an  extraordinary  speed  across  a 
public  highway  without  signaling  its  ap- 
proach by  bell  and  whistle.  Roberts  v. 
Alexandria  <&-  F.  R.  Co.,  83  Va.  312,  2  S.  E. 
Rep.  5 1 8. 

In  an  action  for  the  death  f)f  a  person 
who  was  struck  and  killed  on  his  farm 
crossing,  by  a  wild  engine  running  on  de- 
fendant's road,  it  appeared  that  just  before 
reaching  the  crossing  the  railroad  track 
passed  through  a  cut,  and  that  there  was  a 
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curve  in  the  track ;  that  the  engine  was 
running  from  35  to  60  miles  an  hour;  that 
no  whistles  were  blown  except  two  or 
three  short  ones  about  the  instant  the  crash 
was  heard  ;  that  the  notice  required  by  de- 
fendant's rules  to  be  given  of  the  passing  of 
a  wild  engine  by  the  last  preceding  train 
carrying  a  red  flag  was  disregarded ;  that 
the  deceased  had  no  notice  of  the  wild  en- 
gine being  run  ;  that  no  regular  train  was 
due  at  that  point  for  some  time ;  that  de- 
fendant's rules  required  wild  engines  not  to 
be  run  over  crossings  over  15  miles  an  hour 
unless  a  red  flag  had  been  sent  out  on  the 
preceding  train.  Held,  that  from  this  evi- 
dence the  jury  might  legitimately  infer  and 
find  that  defendant  failed  to  exercise  due 
care,  and  that  the  want  of  it  produced  the 
injury  resulting  in  the  death  of  deceased. 
Lyman  v.  Boston  6-  M.  R.  Co.,  (N.  //.)  45 
Am.  (S~»  £>ifj^.  /i.   Cas.  163,  20  All.  Rep.  976. 

111.  Public  highways,  and  what 
are  deemed  such.*— A  place,  not  on  a 
public  road,  where  a  railroad  company  was  in 
the  habit  of  stopping  its  trains  for  the  sole 
purpose  of  taking  on  or  putting  off  passen- 
gers who  had  notified  those  in  charge  of  the 
trains  to  do  so,  and  when  such  trains  would 
also  stop  at  other  places  for  this  purpose,  is 
not  a  "regular  depot  or  crossing,"  within 
the  meaning  of  Ala.  Code,  §  1699,  requiring 
the  bell  to  be  rung  or  the  whistle  blown 
within  a  quarter  of  a  mile  of  a  depot  or 
crossing.  Cook  v.  Central  R.  &*  B.  Co.,  67 
Ala.  533. 

An  action  against  a  railway  company  for 
an  injury  by  a  passing  train  at  an  intersec- 
tion of  an  avenue  used  by  the  public,  on  the 
ground  of  a  failure  to  give  the  usual  warn- 
ing by  bell  or  whistle,  is  not  a  statutory 
action,  although  there  may  be  references 
in  the  declaration  to  the  statutory  duty, 
and  the  company  cannot  escape  liability  for 
the  injury  on  the  ground  that  the  avenue  is 
not  a  public  highway,  in  the  sense  of  that 
term  as  used  in  the  statute,  requiring  such 
warning  before  crossing  public  highways. 
Chicago  &*  A.  R,  Co.  v.  Billon,  32  Am.  6>» 
Eng.  R.  Cas.  i,  123  ///.  570,  15  jV.  E.  Rep, 
181.  13  West.  Rep.  286;  affirmittg  24  ///. 
App.  203. 

In  a  statutory  action  to  recover  the  pen- 
alty for  a  failure  to  ring  a  bell  or  sound  a 
whistle  before  reaching  a  public  highway 
crossing,  the  question  whether  the  avenue 

*  See  also  ante,  O. 


crossed  is  such  a  highway  might  become  a 
material  one  to  a  right  of  recovery.  Chi- 
cago <S>»  A.  R.  Co.  V.  Dillon,  32  Am.  &*  Eng. 
R.  Cas.  I,  123  ///.  570,  15  A^.  jE".  Rtp.  181,  13 
West.  Rep.  286  ;  affirming  24  ///.  App.  203. 

Where  the  evidence  tends  to  show,  that 
the  public  road  had  been  traveled  and 
worked  from  ten  to  fifteen  years,  it  is  a 
sufficient  showing  of  a  "  traveled  public 
road  "  named  in  the  statute  requiring  sig- 
nals at  public  crossings.  State  v.  St.  Joseph, 
St.  L.  »5-  S.  F.  R.  Co.,  46  Mo.  App.  466. 

Although  a  highway  crossing  a  railroad 
track  has  been  regularly  laid  out,  yet  until 
it  has  been  actually  opened  or  notice  "of 
such  laying  out "  has  been  served  upon  an 
officer  of  the  railroad  corporation  named 
in,  and  as  required  by,  the  act  of  1853  (cli. 
62,  Laws  of  1853),  the  duty  imposed  by  the 
general  railroad  act,  as  amended  in  1854 
(§  7,  ch.  282,  Laws  of  1854),  of  ringing  a 
bell  or  sounding  a  whistle  upon  a  train  ap- 
proaching the  crossing  does  not  .ittach  ;  the 
highway  is  not  "  a  traveled  public  road  or 
street "  within  the  meaning  of  said  last- 
mentioned  act.  Cordell  v.  New  York  C.  6^ 
H.  R.  R.  Co.,  64  A^.  F.  535  ;  reversing  6  Hun 
461. 

To  bring  a  case  within  the  requirements 
of  the  New  York  statute  requiring  a  bell  to 
be  rung  or  a  whistle  blown  upon  every  en- 
gine approaching  "  any  traveled  public  road 
or  street,"  the  road  or  street  must  be  both 
public  and  traveled,  and  it  does  not  include 
an  alley  which  is  not  traveled  nor  capable 
of  being  traveled.  Byrne  v.  New  York  C. 
6^  H.  R.  R.  Co.,  94  A'.  1 '.  1 2  ;  rci'crsing  28 
Hun  438.  —  Following  Cordell  v.  New 
York  C.  &  H.  R.  R.  Co.,  64  N.  Y.  535. 

Where  there  has  been  such  a  user  of  a 
road  by  the  public  for  twenty  years  as 
would  justify  a  record  of  it  as  a  public  high- 
way, and  it  has  either  been  kept  in  repair  or 
taken  in  charge  of  by  the  public  authorities, 
the  fact  that  they  have  failed  to  perform 
their  duty  to  record  it  does  not  change  the 
mandate  of  the  statute  that  it  shall  be 
deemed  a  public  highway.  Lewis  v.  New 
York,  L.  E.  &-  W.  R.  Co.,  123  A^.  )'.  496, 
26  A'.  E.  Rep.  357,  34  ^-  F.  5.  R.  373  ;  af- 
firming 52  Huh  614,  I  Silv.  Sup.  Ct.  393,  24 
N.  Y.  S.  R.  435,  5  A^.  Y.  Supp.  313.-D1STIN- 
GUISHING  Barry  v.  New  York  C.  &  H.  R. 
R.  Co.,  92  N.  Y.  289 ;  Byrne  v.  New  York 
C.  cSt  H.  R.  R.  Co.,  104  N.  Y.  362. 

The  fact  that  a  street  has  been  discon- 
tinued by  resolutions  of  the  commissioners 
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of  highways,  but  not  practically  closed,  the 
discontinuance  being  conditional  upon  the 
railroad  company  opening  another  road 
and  preparing  it  for  travel,  does  not  relieve 
the  company  from  the  statutory  duty  of 
giving  warning  on  approaching  such  cross- 
ing. Kodrtan  v.  New  York,  N.  H.  &*  H.  R. 
Co.,  28  N.  V.  S.  K.  625,  7  A^.  Y.  Supp.  811. 

The  right  of  a  court  to  regulate  signals 
where  highways  cross  railroads,  as  given  by 
the  General  Railroad  Act  of  1890,  §33,  ex- 
tends to  a  crossing  where  the  railroad  track 
is  two  feet  below  grade,  though  the  statute 
uses  the  expression  "  wliere  railroads  pass 
over  a  highway  at  grade."  In  re  Highway 
Com'rs  of  Islip,  74  Hun  (N.  Y.)  48,  26  AT.  Y. 
Supp.  385,  56  JV.  Y.  S.  A\  148. 

Where  the  evidence  showed  that  a  road 
intersected  by  a  railroad  was  traveled  by  the 
public,  and  had  been  worked  and  repaired 
by  the  authorities  having  charge  of  high- 
ways in  that  district — /te/ii,  prima-facie  evi- 
dence that  it  was  a  public  highway,  legally 
established,  and  was  sufficient  to  require  a 
railroad  company,  when  sued  for  injury 
caused  by  a  neglect  to  ring  a  bell  or  sound 
a  whistle  when  approaching  the  same,  to 
show  that  it  was  not  legally  established,  in 
order  to  excuse  itself  from  liability  for  neg- 
lect of  this  duty.  Ulinois  C.  R.  Co.  v.  Ben- 
ion,  69  ///.  174. 

112.  When  statutes  apply  to 
HtPeet.s.  — The  duties  required  of  railroad 
companies  by  the  provisions  of  Ga.  Code, 
§§  706,  707,  apply  to  streets  as  well  as  pub- 
lic and  private  road  crossings.  Western  <S^ 
A.  R.  Co.  V.  Atlanta,  19  Am.  &*Eng.  R.  Cas. 
233,  74  Ga.  774. 

Under  III.  act  of  March  5,  1874  (Rev.  St. 
ch.  131,  §  i),  which  declares  that  "the  word 
'highway,' 'road,'  or  'street'  may  include 
any  road  laid  out  by  authority  *  ♦  »  Qf  ^ny 
town  or  county,"  the  word  "highway,"  as 
used  in  the  statute  (Rev.  St.  1889,  ch.  114, 
g  68)  requiring  signals  to  be  given  before 
crossing  "any  public  highway,"  includes  a 
public  street  in  an  incorporated  town.  Mo- 
bile i5>»  O.  R.  Co.  V.  Davis,  42  A/ii.  &•  Eng.  R. 
Cas.  70,  130  ///.  146,  22  A^.  E.  Rep.  850;  re- 
versing 31  ///.  App.  490,  24  ///.  ^Ipp.  250. — 
Rkviewing  St.  Louis,  V.  &  T.  H.  R.  Co.v. 
Dunn,  78  III.  197. 

The  Wisconsin  statute  requiring  all  trains 
to  cause  a  bell  to  be  rung  before  crossing 
any  of  the  streets  of  an  incorporated  city, 
and  limiting  the  rate  of  speed  of  trains 
therein  applies  to  all  streets  actually  traveled 


within  the  city  limits,  though  only  streets  by 
user,  but  not  to  those  that  are  merely  laid 
out  in  plats  or  adopted  by  the  city  authori- 
ties. Ewen  v.  Chicago  ^  >  N.  W,  R.  Co.,  38 
W^«.  613.— Followed  iN  Haas  i/.  Chicago 
&  N.  W,  R.  Co.,  41  Wis.  44. 

113.  when  not.— The  statute  re- 
quiring signals  at  crossings  does  not  apply 
to  street  crossings  witliin  the  limits  of  the 
city ;  and  a  failure  to  give  such  signals  does 
not  establish  negligence,  but  is  only  a  cir- 
cumstance tending  to  show  negligence. 
Bleyle  v.  Ntiu  ''ork  C.  &*  H.  R.  R.  Co.,  11 
N.  Y.  S.  R.  l^l,\(>Hun  675,  mem. ;  affirmed 
in  113  N.  Y.  626,  mein.,  20  A^.  E.  Rep.  877, 
22  A^.  Y.  S.  R.  993.  Missouri  Pac.  R.  Co.  v. 
Pierce,  19  Am.  &*  Eng.  R.  Cas.  318,  33  Kan. 
61,5  Pac.  Rep.  378.  Louisville,  N.  O.  &*  T. 
R.  Co.  V.  French,  69  Miss.  121,  12  So.  Rep. 

338. 

The  New  York  statute  requiring  signals 
to  be  given  at  highway  crossings,  but  ex- 
cepting therefrom  crossings  in  cities,  is  not 
intended  to  prohibit  the  sounding  of  a 
whistle  in  a  city.  The  statute  can  only  be 
construed  to  mean  that  there  is  no  duty  en- 
joined upon  companies  to  give  signals 
within  cities.  Mayer  v.  New  York  C.  &* 
H.  R.  R.  Co.,  29  A^.  Y.  S.  R.  183,  8  .V.  I'. 
Supp.  461,  55  Hun  608,  mem.  ;  affirmed  in 
132  N.  Y.  579,  mem.,  43  A'.   Y.  S.  R.  965. 

114.  Must  give  signals  tliouj^li 
forbidden  by  ordinance.  —  Railway 
companies  are  not  excused  from  strict  com- 
pliance with  the  statutory  precautions  for 
prevention  of  accidents  when  operating 
their  trains  within  the  limits  of  a  city,  al- 
though the  giving  of  the  signals— as,  e.  g., 
the  blowing  of  the  whistle— is  forbidden 
and  declared  a  misdemeanor  by  ordinance 
of  the  municipality.  Katzenbergerv.  Lawo, 
50  Am.  &•  Eng.  R.  Cas.  443,  90  Tenn.  235, 
16  S.  JV.  Rep.6u. 

They  must  comply  strictly  with  all  stat- 
utory precautions  for  the  prevention  of  ac- 
cidents on  railroads,  even  while  operating 
their  trains  over  tracks  laid,  by  lawful  per- 
mission, in  the  streets  of  a  populous  city. 
Katzcnberger  v.  Lo7vo,  50  Am.  &*  Eng.  R. 
Cas.  443,  90  Tenn.  235,  tfi  S.  W.  Rep.  6r  i. 

1 15.  Private  erossinfjs.*- Railroafl 
companies  are  not  bound  to  give  the  stat- 
utory signals  on  approaching  the  crossing 

*  See  also  ante,  (i. 

At  what  crossings  train  signals  are  required, 
including  private  crossings,  see  note,  16  L.  R. 
A,  119. 
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of  private  ways  where  they  have  not  been 
accustomed  so  to  do.  Johnson  v.  Louisville 
6-  N.  K.  Co.,  (Ay.)  13  Aw.  6-  /ut^.  A\  Cas. 
623.  Locke  v.  J'irst  Div.  St.  P.  <S-  /'.  A'. 
Co.,  15  Minn.  350  (Gil.  283).  Maxey  v. 
Missouri  Pac.  R.  Co.,  113  Mo.  i,  20  S.  IV. 
Rep.  654. 

There  is  no  statute  in  Maryland  which 
imposes  upon  a  railroad  the  duty  to  give 
signals  of  the  approach  of  its  trains  to  pri- 
vate roads  or  farm  crossings.  Annapolis  &• 
B.  S.  L,  R.  Co.  V.  Pwnphrey,  42  Am.  &-  Eng. 
R.  Cas.  599.  72  Md.  82,  19  All.  Rep.  8. 

The  provision  of  Ga.  Code,  §  708,  requir- 
ing a  blow-post  to  be  erected  four  hundred 
yards  from  the  centre  of  each  road  cross- 
ing, on  each  side,  and  a  signal  to  be  given 
whenever  a  locomotive  arrives  at  the  post, 
only  applies  to  public  roads,  and  not  to 
private  ways.     Georgia  R.  Co.  v.  Co.v,  61  Ga. 

455- 

A  mere  track  crossing,  on  a  road  or  way 

on  a  railway  company's  own  grounds,  for 
the  convenience  of  passengers  and  others 
in  going  to  and  from  the  station  on  railway 
business,  is  not  a  public  crossing,  highway,  or 
place,  within  section  104  of  C.  S.  C.  c.  66, 
so  as  to  subject  the  company  to  the  require- 
ments of  that  section,  of  ringing  the  bell  or 
sounding  the  whistle  when  approaching 
such  crossing.  Pennett  v.  Grand  Trunk  R. 
Co.,  13  Am.  <S-  Eng.  R.  Cas.  627,  3  Ont.  446. 
Plaintiff,  while  lawfully  placing  logs  on 
skidways  on  defendant's  unfenced  right  of 
way  along  its  track  for  transportation  by 
defendant,  was  injured  by  one  of  defend- 
ant's logging  trains  while  attempting  to 
cross  the  track  with  a  load  of  logs  at  a 
crossing  made  over  the  track  for  that  pur- 
pose by  a  contractor  for  whom  plaintiff 
was  working.  There  was  a  highway  cross- 
ing about  three  quarters  of  a  mile  from  the 
place  of  the  accident.  The  negligence 
averred  was  the  failure  of  defendant  to  ring 
the  engine  bell  and  blow  the  whistle  at  the 
private  crossing,  and  also  to  give  the  stat- 
utory signals  before  reaching  the  highway 
crossing.  Held:  (i)  the  failure  to  give  the 
signals  at  a  private  crossing  is  not  negli- 
gence as  matter  of  law  ;  (2)  the  failure  to 
sound  the  whistle  and  ring  the  bell,  as  re- 
quired by  3  How.  Mich.  St.  §  3375.  before 
reaching  a  highway  crossing,  is  such  a 
neglect  of  duty  as  would,  in  the  absence  of 
contributory  negligence  on  the  part  of  tlie 
plaintiff,  entitle  him  to  recover,  if  such  neg- 
lect was  the  direct  and  proximate  cause  of 


the  injury.  Sanborn  v.  Detroit,  P.  C.  &^  A. 
R,  Co.,  50  Am.  (S^  Eng.  R.  Cas.  1 14,  91  H/ie//. 
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Ransom  v.  Chicago,  St.  P.,  M.  &  ().  R.  Co., 
62  Wis.  178;  Norton  v.  Eastern  R.  Co.,  113 
Mass.  366;  Pollock  z*.  Eastern  R.  Co.,  124 
Mass.  158;  Palmer  v.  St.  Paul  cS:  D.  R.  Co., 
38  Minn.  415;  Cosgrove  v.  New  York  C.  & 
H.  R.  R.  Co.,  87  N.  Y.  88 ;  Voak  v.  North- 
ern C.  R.  Co.,  75  N.  Y.  320;  Haasz/.  Grand 
Rapids  &  I.  R.  Co.,  47  Mich.  402;  Chicago 
&  N.  E.  R.  Co.  7/.  Miller,  46  Mich.  532; 
Klanowski  v.  Grand  Trunk  R.  Co.,  57  Mich. 
525  ;  Schindler  7'.  Milwaukee,  L.  S.  &  W.  R. 
Co.,  87  Mich.  400.  Not  following  Call  ill 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  92  Ky. 
345,  18  S.  VV.  Rep.  2. 

110.  Privutv  crossings  iniic'Ii  used 
— License."^— Where  the  public  for  a  long 
time  have  crossed  the  track  at  a  point  not 
in  a  traveled  highway,  the  railroad  acqui- 
escing, this  amounts  to  a  license  and  im- 
poses a  duty  upon  it  to  exercise  reasonable 
care  in  running  its  trains.  What  precau- 
tion should  be  taken  in  any  special  case  is  a 
question  for  the  jury.  Pyrne  v.  A'e^v  York 
C.  &•  H.  R.  R.  Co.,  104  N.  V.  362,  10  A^.  E. 
J^fp  539.  5  ^-  y-  S-  ^^-  722,  58  Am.  Rep.  512  ; 
affirming  36  Hun  647,  mem. — AlTROVlNG 
Nicholson  v.  Eric  R.  Co.,  41  N.  Y.  525; 
Sutton  V.  New  York  C.  &  H.  R.  R.  Co..  66 
N.  Y.  243.  Following  Barry  v.  New  York 
C.  &  H.  R.  R.  Co.,  92  N.  Y.  289.  Review- 
ing Larniorc  v.  Crown  Point  Iron  Co.,  loi 
N.  Y.  391.— Dlstingui.'^hed  in  Lewis  7/. 
New  York,  L.  E.  cS:  W.  R.  Co.,  123  N.  Y.  496. 
QuoTEO  IN  St.  Louis,  A.  &  T.  R.  Co.  71. 
Crosnoe,  37  Am.  &  Eng.  R.  Cas.  313,  72 
Tex.  79,  10  S.  W.  Rep.  342 ;  Winslow  v. 
Ro.ston  &  A.  R.  Co.,  11  N.  Y.  S.  R.  831  ; 
Troy  V.  Cape  Fear  &  Y.  V.  R.  Co.,  34  Am. 
&  Eng.  R.  Cas.  13,  99  N.  Car.  298,  6  S.  E. 
Rep.  77.  6  Am.  St.  Rep.  521. 

Plaintiff  was  injured  while  attempting  to 
cross  a  track  at  a  place  which  was  not  a 
public  crossing,  but  it  was  at  a  place  where 
plaintiff  and  a  number  of  persons  employed 
l)y  the  road  were  often  called  upon  to  pass 
from  one  side  of  the  road  to  the  other. 
Held,  that  plaintiff  and  others  thus  passing 
could  not  be  regarded  as  trespassers,  and 
that  proper  and  reasonable  warnings  of  the 
approach  of  trains  should  have  been  given. 


*  Duties  of  railroad  companies  at  crossings  by 
custom  and  license,  see  notes,  14  Am.  &  Enu. 
R.  Cas.  681;  32 /a'.  55. 


if;'  . 


r.o4 


CROSSINGS,  INJURIES  AT,  117,118. 


l.i- ; 


is 


MS'H' 


t^, 


•llll 


iSii 


Owftis  V.  Pennsylvania  R,  Co.,  ^i  Fed.  Rep. 
187. 

A  railroad  crossed  a  city  street  almost  at 
grade  and  about  forty  feet  beyond  crossed 
a  private  way  much  used  by  the  public,  of 
which  the  railroad  employes  had  notice. 
Held,  that  the  statute  requiring  signals  to 
be  given  eighty  rods  from  highway  cross- 
ings applies  to  the  private  way  under  such 
circumstances.  Cranston  v.  Neu<  York  C. 
&^  //.  R.  R.  Co.,  32  A^.  V.  S.  R.  592,  1 1  N. 
V.  Supp.  215,  57  Hun  590,  mem.;  affirmed 
in  125  A'.  Y.  724,  mem.,  35  A'.   Y.  S.  R.  994. 

While  plaintiff  was  passing  over  the  track 
of  the  railway  operated  in  connection  with 
the  defendant's  mines  he  was  knocked 
down  by  a  locomotive  and  crippled  for  life. 
At  the  point  where  plaintiff  was  injured 
there  were  four  tracks,  including  sidings, 
between  the  workmen's  houses  and  the 
works,  which  the  men  were  obliged  to  cross 
twice  a  day  and  over  which  children  fre- 
quently crossed  to  carry  food  to  men  work- 
ing in  the  pit.  The  crossing  had  been  so 
used  for  sixteen  years,  and  at  the  time  of 
tiie  accident  was  used  as  a  road  for 
horses  and  carts.  The  common  practice 
was  to  blow  a  whistle  when  engines  were 
moving  about,  but  on  this  occasion  no 
whistle  was  blown  and  the  view  of  the  track 
was  obstructed  by  box-cars.  The  instant 
plaintiff  passed  the  box-cars  he  was  warned 
of  his  danger,  but  he  was  struck  by  the 
engine  before  he  had  time  to  escape.  Held, 
that  the  damage  was  the  direct  result  of  the 
negligence  of  the  servants  of  defendant 
company,  for  wliich  the  company  were 
liable,  and  that  there  was  no  evidence  of 
negligence  on  the  part  of  plaintiff.  Keith 
v.  Intercolonial  C.  Min.  Co.,  18  Nov.  Sc. 
226. — Distinguishing  Davey  v.  London  & 
S.  W.  R.  Co.,  II  Q.  B.  D.  213. 

117.  At  places  where  it  lias  been 
the  ciiMtoiii  to  give.— Where  those  en- 
gaged in  the  construction  or  operation  of 
railways  have  been  accustomed  to  give 
warning  of  approaching  danger,  and  thereby 
induce  the  public  to  act  upon  the  presump- 
tion that  the  usual  signal  will  be  given  and 
it  is  not  given,  whereby  one  who  relied 
upon  it  was  injured,  the  latter  was  entitled 
to  recover  damages.  Blackwell  v.  Lynch- 
burg <S-  D.  R.  Co.,  lit  N.  Car.  151,  16  5.  £. 
Rep.  12. 

In  an  action  to  recover  damages  for 
alleged  negligence  causing  the  death  of 
plaintiff's  intestate  who,  while  crossing  de- 


fendant's tracks  at  a  farm  crossing,  was 
struck  and  killed  by  a  locomotive  moving 
at  a  very  high  rate  of  speed,  plaintiff  gave 
evidence  tending  to  show  that  no  bell  was 
rung  or  whistle  blown  for  a  highway  cross- 
ing two  thousand  feet  from  the  farm  cross- 
ing or  when  the  engine  passed  a  depot 
sixteen  hundred  feet  therefrom,  and  that  it 
was  the  custom  of  enginemen  or  firemen  to 
give  either  one  or  other  of  these  signals  at 
both  those  places.  The  court  charged  that 
it  was  the  duty  of  defendant  to  blow  the 
whistle  or  sound  the  bell  eighty  rods  before 
reaching  the  higliway  and  continue  it  at 
intervals  until  the  crossing  was  passed,  and 
tliat  if  it  did  not  do  this  and  the  accident  at 
the  farm  crossing  was  occasioned  by  that 
omission  the  jury  might  find  a  verdict  of 
negligence,  the  same  as  if  said  provisions  of 
the  railroad  act  had  not  been  repealed. 
Held,  error.  Vandewater  v.  New  York  <&• 
JV.  E.  R.  Co.,  135  A'.  Y.  583,  32  A^.  E.  Rep. 
636,49  N.  Y.  S.  R.  55;  reversing  63  Hun 
186.  43  N.  Y.  S.  R.  420,  17  A'.  Y.  Supp.  652. 

1 18.  When  statute  does  not  apply. 
— The  statutory  provision  which  requires 
the  conductor  or  engineer  of  a  moving 
locomotive  or  train  of  cars  to  blow  the 
whistle  or  ring  the  bell  on  approaching  a 
public  road  crossing  (Code  Ala.  §  1144)  's 
intended  for  the  protection  of  persons  who 
are  approaching  or  cnjssing  the  track  of 
the  road,  and  has  no  application  to  the  ciise 
of  a  brakeman  who  sues  for  damages  on 
account  of  personal  injuries  sustained  by 
being  struck  by  a  low  overhead  bridge  while 
on  the  top  of  a  car  in  the  discharge  of  his 
duties.  Louisville  <S>»  A'.  R.  Co.  v.  Hall,  48 
Am.  &*  Eng.  R.  Cas.  170,  91  Ala.  112,  8  So. 
Rep.  371. 

The  statute  requiring  a  bell  of  thirty 
pounds'  weight  to  be  rung  eighty  rods  from 
a  street  crossing  has  no  application  to  a 
street  where  no  travel  passes  over  the  track 
except  upon  a  viaduct  above  and  over  the 
tracks.  Blanchard  v.  Lake  Shore  &»  M.  S. 
R.  Co.,  126  ///.  416. 18  A^.  E.  Rep.7gg;  affirm- 
ing 27  ///.  App.  22. 

The  law  which  requires  a  railroad  engine 
to  give  signals  when  about  to  cross  a  high- 
way was  not  intended  for  the  protection  of 
persons  or  cattle  that  happened  to  be  at  or 
near  the  crossing  without  intending  to  pass 
over.  Neely  v.  Charlotte,  C.  &*  A.  R.  Co., 
33  So.  Car.  136,  II  S.  E.  Rep.  636. 

The  statute  requires  a  train  to  give  warn- 
ing before  crossing  a  highway  or  street  or 
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traveled  place,  and  upon  failure  to  do  so 
imposes  a  liability  for  injuries  done  by  a 
collision  at  such  crossing.  Held,  that  this 
statute  has  no  application  to  a  case  where  a 
man  was  killed  by  a  moving  train  while  he 
was  standing  up  in  a  depot  yard  looking  at 
some  work  being  done  there,  as  tiie  yard 
was  not  a  traveled  place  and  as  the  man 
was  not  crossing  or  intending  to  cross  the 
railroad  track.  Hale  v.  Columbia  &*  G.  R. 
Co.,  34  .S'^.  Car.  292,  13  S.  E.  Rep.  537. 

Tex.  Rev.  St.  art.  4232,  requiring  signals 
to  be  given  at  railroad  crossings,  does  not 
apply  to  a  train  starting  at  a  point  where 
two  railroads  cross  each  other.  Houston  &■• 
T.  C.  R.  Co.  v.  Br  in,  77  Tex.  174,  13  S.  W. 
Rep.  886. 

Tex.  Rev.  St.  art.  4232,  declaring  it  negli- 
gence per  se  for  an  engineer  to  fail  to  sound 
a  whistle  or  ring  a  bell  on  approaching  a 
crossing,  and  declaring  railroads  liable  for 
all  damages  sustained  by  reason  of  such 
failure,  only  gives  a  right  of  action  for  in- 
juries which  do  not  cause  death.  Galveston, 
H.  <S-  S.A.  R.  Co.  V.  Cook,  {Tex.)  16  5,  IV. 
Rep.  1038. 

1 19.  Mutual  care  to  be  observed.* 
— The  obligations,  rights,  and  duties  of  rail- 
roads and  travelers  upon  intersecting  high- 
ways are  mutual  and  reciprocal,  and  no 
greater  degree  of  care  is  required  of  one 
than  of  the  other.  The  preference  given  to 
the  train  of  the  right  of  way  does  not  im- 
pose upon  one  driving  on  the  highway  the 
whole  duty  ot  avoiding  a  collision.  Con- 
tinental Imp.  Co.  V.  Stead,  95  U.  S.  161.— 
Applied  in  Northern  Pac.  R.  Co.  v. 
Holmes,  3  Wash.  T.  543,  18  Pac.  R^p.  76. 
ApPROVF.n  IN  Brown  v.  Texas  &  P.  R.  Co., 
42  La.  Ann.  350.  DistinguKiI'  ;;r)  in  Orms- 
bee  V.  Boston  &  P.  R.  Corp.,  14  R.  1. 102,  51 
Am.  Rep.  354.  Quoted  in  Louisville  &  N. 
R.  Co.  V.  Crawford,  89  Ala.  240;  Lesan  v. 
Maine  C.  R.  Co.,  23  Am.  &  Eng.  R.  Cas. 
245,  77  Me.  85  ;  Louisville,  C.  &  L.  R.  Co.  v. 
Goetz,  14  Am.  &  Eng.  R.  Cas.  627,  79  Ky. 
442,  42  Am.  Rep.  227 ;  Martin  v.  New  York 
C.  &  H.  R.  R.  Co.,  27  Hun  (N.  Y.)  532, 
mem. ;  Chicago,  B.  &  Q.  R.  Co.  v.  Lee,  87 
111.  454;  Indianapolis  &V.  R.  Co.  v.  McLin, 
82  Ind.  435  ;  Johnson  v.  Baltimore  &  P.  R. 
Co.,  6  Mackey  (D.  C.)  232;  Schofield  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  2  McCrary  (U. 
S.)   268.     Reconciled  in  Zimmerman  71. 

♦  See  also  ante,  8  ;  post,  19«. 
Concurrent  duties  of  traveler  and  company  at 
highway  crossings,  see  note,  3  L.  R.  A.  743. 


Hannibal  &  St.  J.  R.  Co.,  2  Am.  &  Eng.  R. 
Cas.  191,  71  Mo.  476.  Reviewed  in  Nehr- 
bas  V.  Central  Pac.  R.  Co.,  14  Am.  &  Eng. 
R.  Cas.  670,  62  Cal.  120.— Olsen  v.  Orej^on 
S.  L.  <S-  U.  N.  R.  Co.,  9  Utah  1 29,  33  Pac. 
Rep.  623. 

Persons  traveling  on  a  highway  have  a 
legal  right  to  pass  over  railroads  at  cross- 
ings and  to  require  due  care  on  the  part  of 
tho.se  managing  trains  to  avoid  collisions, 
but  these  mutual  rights  have  respect  to 
other  relative  rights.  The  train  lias  the 
preference  of  the  right  of  way,  rendered 
necessary  from  the  momentum  of  the  train 
and  the  necessities  of  railroad  travel ;  but  it 
must  give  due  warning  of  its  approach. 
Continental  Imp.  Co.\.  Stead,  ^t,  U.  S.  161. 

Railroad  companies  are  bound,  in  cross- 
ing public  highways,  to  so  regulate  the 
speed  of  trains,  and  to  give  such  signals,  as 
to  apprise  persons  of  their  approach ;  and 
those  having  charge  of  the  trains  must  keep 
a  lookout  so  as  to  foresee,  and  as  far  as 
possible  to  prevent,  injury  to  persons  law- 
fully upon  the  highway;  and  it  is  equally 
the  duty  of  penions  when  crossing  the  track 
to  be  on  their  guard  and  to  see  that  they 
are  not  incurring  flanger.  Chicago,  B.  &* 
Q.  R.  Co.  V.  Cauffman,  38  ///.  424.— Fol- 
lowing Chicago  &  R.  I.  R.  Co.  v.  Still,  19 
111.  499. — Lehigh  Valley  R.  Co.  v.  Brandt- 
maier,  113  Pa.  St.  610,  6  Atl.  Rep.  238. 

V'here  it  is  well  known  to  the  servants  of 
a  railway  company  and  a  person  injured  at 
a  road  crossing,  that  such  place  is  unusually 
hazardous,  it  is  the  duty  of  both  parties  to 
use  more  care  than  at  ordinary  crossings 
where  tiie  danger  is  not  so  great.  In  such 
case  the  servants  of  the  company  should 
ring  the  bell  and  sound  the  whistle  to  the 
full  extent  of  the  statutory  requirement. 
IValiash,  St.  L.  (S-  /'.  R.  Co.  v.  Wallace,  19 
Am.  &>  Eng.  R.  Cas.  359,  no  ///.  114. 

120.  Wbcn  ]ier.soii  may  assume 
tbat  track  is  clear.* — One  approaching 
a  railroad  crossing  has  a  right  to  presume 
that  the  railroad  will  obey  the  law  in  noti- 
fying him  of  the  approach  of  its  train  by 
ringing  its  bell  or  sounding  its  whistle 
when  within  a  quarter  of  a  mile  of  the 
crossing.  Petty  v.  Hannibal  &>  St.  J.  R. 
Co.,  28  Am.  6-  Eng.  R.  Cas.  618, 88  Mo.  306. 

And  on  the  other  hand  the  company  has 
the  right  to  act  upon  the  supposition  that 
he   will  take   all    reasonable  care  to  hear 

*  See  ante,  79. 
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them  and  give  heed  to  their  warning. 
S/c-pp  V.  Chicago,  K.  I.  6-  P.  R.  Co.,  85  iJ/<7. 
229. 

A  foot  passenger  on  the  public  highway, 
who  is  not  aware  of  the  vicinity  of  a  mov- 
in;  train,  is  at  liberty  to  assume  that  none 
is  a;)proaching,  when  no  flag  is  displayed 
and  no  whistle  or  bell  is  sounded.  Beiseigd 
V.  New  York  C.  Ji.  Co.,  34  N.  V.  622  ;  revers- 
ing 33  Barb.  429.— DISTINGUISHING  Das- 
comb  V.  Buffalo  &  S.  L.  R.  Co..  27  Barb. 
221 ;  Mackey  v.  New  York  C.  R.  Co.,  27 
Barb.  528 ;  Sheffield  v.  Rochester  &  S.  K. 
Co.,  21  Barb.  339;  Steves  v.  Oswego  a.  S. 
R.  Co..  18  N.  Y.  422;  Wilds  v.  Hudson 
River  R.  Co.,  24  N.  Y.  435.  Following 
Einst  V.  Hudson  R'ver  R.  Co.,  35  N.  Y.  9. 
liKviEWiNG  Pennsylvania  R.  Co.  v.  Ogier, 
35  t^i.  St.  60;  Johnson  v.  Hudson  River  R. 
Co.,2oN.  Y.  66;  Warren  v.  Fitchburg  R. 
Co.,  8  Allen  (Mass.)  227.— Disapproved 
IN  Dodge  V.  Burlington,  C,  R.  &  M.  R.  Co., 
34  Iowa  276.  Distinguished  in  Wilcox  w. 
Rome,  W.  &  O.  R.  Co.,  39  N.  Y.  358. 
Quoted  in  Mynning  v.  Detrcit,  L.  &  N.  R. 
Co..  28  Am.  Si  Eng.  R.  Cas.  065,  64  Mich. 

93. 

121. and  not  be  bound  to  same 

diligence. — The  omission  of  railroad  em- 
ployes to  ring  a  bell  or  blow  a  whistle,  as 
required  by  statute,  is  an  assurance  of 
safety  to  one  on  the  highway,  and  has  an 
important  bearing  upon  the  conduct  of  a 
traveler  who  is  injured  at  a  crossing,  and  is 
material  in  estimating  the  amount  of  care 
required.  Rodrian  v.  New  York,  N.  H.  &» 
H.  R.  Co.,  28  N.  Y.  S.  R.  625,  7  A^.  Y.  Supp. 
811. 

In  sue!,  a  case  he  need  not  be  on  the 
alert  for  danger  or  exercise  the  Siime  care 
that  might  otherwise  be  required.  Rei- 
sdgel  V.  Nctv  York  C.  R.  Co.,  34  A'.  Y.  622  ; 
reversing  33  Barb.  429.  Ernst  v.  Hudson 
River  R.  C(7.,  35  A^.  1'.  9,  32  How.  Pr.  61,  3 
Abb.  Pr.  N.  S.  82;  reversing  32  Barb.  159. 
—Reviewing  Gordon  v.  Grand  St.  &  N.  R. 
Co.,  40  Biirb.  550;  Pennsylvania  R.  Co,  t/. 
Ogier,  35  Pa,  St,  60 ;  Fcro  v.  Buffalo  &  S. 
L.  R.  Co.,  22  N,  Y.  213. — Followed  in 
Beiseigel  v.  New  York  C,  R,  Co..  34  N,  Y, 
622.  Quoted  in  Solcn  v.  Virginia  &  T.  R. 
Co.,  13  Nev.  106. 

When  by  reason  of  an  omission  or  neglect 
to  sound  the  whistle  or  ring  the  bell  of  a 
locomotive  as  it  is  approaching  a  dangerous 
crossing  the  vigilance  of  a  traveler  upon 
the  wagon  road  is  allayed,  and  he  is  led  into 


a  position  or  situation  in  which  his  life  is 
jeopardized  and  finally  lost,  his  lack  of  vigi- 
lance cannot  be  held  to  amount  to  cul- 
pable or  concurring  negligence  as  a  matter 
of  iaw.  Hendrickson  v.  Great  Northern  R. 
Co.,  49  Minn.  245,  51  N.  W.  Rep.  1044, 

122.  Duty  to  grive  timely  warning, 
generally.*— It  is  the  duty  of  a  railway 
company  whose  line  crosses  a  public  road 
at  a  level  crossing  to  take  reasonable  pre- 
cautions to  give  timely  warning  to  persons 
using  the  crossing  of  the  approach  of  trains. 
Gray  v.  North  Eastern  R.  Co.,  48  L.  T.  904, 
4  Ry.  &*  C.  T.  Cas.  xv.  Morris  v.  Chicago, 
M.  <S-  St.  P.  R.  Co.,  26  Fed.  Rep.  22.  Rock- 
ford,  R.  I.  (S-  St.  L.  R.  Co.  V.  Hillmer,  72 
///.  235.  State  V.  Union  R.  Co.,  42  Am.  &* 
Eng.  R.  Cas.  167,  70  A/d.  69,  18  At/.  Rep. 
1032.  Dyer  v.  Erie  R.  Co.,  71  A^.  Y.  228. 
Philadelphia  &>  R.  R.  Co.  v.  Killips,  88  Pa. 
St.  405. 

But  what  would  be  such  notice  under  the 
circumstances  of  the  case  is  a  matter  to  be 
left  to  the  jury.  Johnson  v.  Baltimore  <S-  P. 
R.  Co.,  6  Mackey  {D.  C.)  232.— Quoting 
Continental  Imp.  Co.  v.  Stead,  95  U.  S.  164. 

An  instruction  requiring  not  only  that 
warnings  of  the  approach  of  trains  should 
be  given  in  the  usual  and  customary  man- 
ner, but  e'so  in  such  manner  as  ordinary 
rare  and  diligence  require,  and  that  if  the 
warnings  are  given  in  the  customary  man- 
ner alone  the  company  will  be  relieved  from 
liability — is  substantially  correct.  Georgia 
Pac.  R.  Co.  v.  Freeman,  83  Ga.  583,  10  S.  E. 
Rep.  277. 

Railroad  companies  cannot  excuse  a  fail- 
ure to  give  the  statutory  signals  when  ap- 
proaching a  highway  crossing  on  the  ground 
that  persons  traveling  on  the  latter  have 
other  means  of  informing  themselves  of  the 
time  that  trains  will  pass.  Chicago,  B.  &* 
Q.  R.  Co.  v,  Tripiett,  38  ///.  482, 

Where  a  railroad  company  covers  a  pub- 
lic street  in  a  populous  city  witli  a  network 
of  tracks,  it  must  observe  unusual  care  and 
take  extra  precautions  to  avoid  injury  to 
persons  lawfully  passing  along  such  street. 

*  As  to  amount  of  care  company  must  exer- 
cise to  avoid  injuring  persons  at  crossings,  see 
notes,  6  Am,  &  En(J.  R,  Cas.  123;  26  Am,  Rep. 
207;  ()  L,  R.  A.  157;  II  /(/.  385. 

Duty  of  engineer  when  person  is  seen  cross- 
ing rnilroad  track,  see  note,  3  L,  R.  A,  683, 

Various  state  statutes  construed  respecting 
duty  of  railway  companies  to  give  signals  on 
approaching  highway  crossings,  see  note,  9  L. 
R.  A,  158, 
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In  such  case  one  attempting  to  r  js  along 
the  street  will  have  the  right  to  ieve  that 
a  train  of  cars  will  not  be  allowed  to  cross 
the  street  where  he  is  standing  without 
giving  him  a  warning  by  bell,  or  whistle,  or 
flagman.  Lake  Shore  &*  M.  S.  R.  Co.  v. 
Johnsen,  135  ///.  641,  26  N,  E.  Rep.  510; 
affirming  35  ///.  App.  430. 

The  rule  which  Imposes  the  obligation  of 
care  and  prudence  on  the  part  of  a  com- 
pany, and  measures  its  liability  to  others 
liable  to  receive  injuries  from  moving  cars 
and  engines,  does  not  call  for  the  perform- 
ance of  any  act  outside  of  or  not  connected 
with  the  actual  operation  of  the  road. 
Bleyle  v.  New  York  C.  &•  H.  R.  R.  C  :  i  N. 
V.  S.  R.  585,  46  I/un  675,  mem. ;  affirmed  in 
1 13  A'.  Y.  626,  mem.,  20  N.  E.  Rep.  877,  22 
N.  Y.  S.  R.  993. 

An  instruction  for  plaintiff  told  the  jury 
"  that  while  a  passing  train,  from  its  force 
and  momentum,  will  have  the  preference  in 
passing  first,  yet  those  in  charge  of  it  are 
bound  to  give  reasonable  warning,  so  that  a 
person  about  to  cross  with  a  team  and  wagon 
may  stop  and  allow  the  train  to  pass,  and 
such  warning  must  be  reasonable  and  time- 
ly, so  far  as  the  circumstances  will  reason- 
ably admit."  The  only  negligence  charged 
to  which  the  instruction  applied  was  a  fail- 
ure to  ring  a  bell  or  sound  a  whistle.  Ne/e/, 
that  if  the  instruction  was  ba^ed  upon  a 
statutory  duty,  it  declared  a  nigher  duty 
than  the  statute  imposed,  and  if  based  on 
the  common  law  duty  to  give  reasonable 
warning  of  the  approach  of  the  train,  it  was 
broader  than  the  averment  in  the  declara- 
tion. 7'o/etfo,  S/.  L.  &*  K.  C.  R.  Co.  v.  Cline, 
45  Am.  <S«»  Eug.  R.  Cas.  150,  135  ///.  41,  25 
N.  E.  Rip.  846;  rcxwrsing  31  ///.  App.  563. 

1 23.  But  utter  jriviii^f,  speed  uecil 
not  be  elieeked.— Where  a  railroad  train 
has  given  a  proper  warning  signal  as  it  ap- 
proaches an  ordinary  grade  crossing  in  the 
open  country,  it  is  not  required  to  slow  up 
or  stop  until  a  traveler,  who  has  had  an  op- 
portunity to  hear  and  sec  the  train,  has 
passed  the  crossing.  A't-iv/iard  v.  Pennsyl 
vaitia  R,  Co.,  55  Aiu.  &'  Eng,  R.  Cas.  258, 
153  Pa.  S/.  417,  26  A//.  Rtp,  105.— Quoting 
Telfer  v.  Northern  R.  Co.,  30  N.  J.  L.  188; 
Warner  v.  New  York  C.  R.  Co..  44  N.  Y. 
465  ;  Arnold  v.  Pennsylvania  R.  Co.,  115  Pa. 
St.  135. 

The  engine  driver  seeing  a  person  so  ap- 
proaching has  a  right  to  expect  he  will  stop, 
according  to  the  known  custom,  until  the 


train  passes.     Chicago,  B.  &*  Q,  R.  Co.  v. 
Lee,  68  ///.  576. 

124.  Kiud  of  signals.— There  is  no 
statute  in  Kentucky  designating  the  char- 
acter of  signal  necessary  to  be  given,  and 
therefore  the  company  must  give  such  sig- 
nals as  are  usual  and  customary.  It  was 
immaterial  whether  the  crossing  was  on  the 
land  of  the  company  or  not.  Paducah  <S-» 
M.  R.  Co.  v.  Hoehl,  12  Bush  {Ky.)  41, 18  Am. 
Ry.  Rep.  338. 

Under  the  New  York  statute  railroad 
companies  are  only  required  to  place  a  bell 
on  the  locomotive  and  ring  it  in  approach- 
ing highway  crossings ;  and  it  is  error  to  in- 
struct the  jury  that  the  bell  "  should  be 
rung  under  such  circumstances  as  that  it 
may  be  heard  and  give  the  requisite  notice, 
otherwise  the  object  of  the  requirement  is 
not  complied  with."  Grippen  v.  New  York 
C.  R.  Co.,  40  A^.  Y.  34. — Reviewing  Bilbee 
V.  London.  B.  &  S.  C.  R.  Co.,  18  C.  B.  N.  S. 
584 ;  Stubley  v.  London  &  N.  W.  R.  Co.,  L. 
R.  I  Ex.  13. — Applied  in  Houghkirk  7/. 
Delaware  &  H.  Canal  Co.,  92  N.  Y.  219,  44 
Am.  Rep.  370.  Quoted  in  SoK-n  v.  Vir- 
ginia &  T.  R.  Co.,  13  Nev.  106;  Heancy  v. 
Long  Island  R.  Co.,  112  N.  Y.  122,  19  N.  E. 
Rep.  422,  20  N.  Y.  S.  R.  296 ;  Coyle  v.  Long 
Island  R.  Co.,  33  Hun  (N.  Y.)  37 ;  Haywood 
V.  New  York  C.  &  H.  R.  R.  Co.,  35  N.  Y.  S. 
R.  748,  59  Hun  617,  13  N.  Y.  Supp.  177; 
Semel  v.  New  York,  N.  H.  &  H.  R.  Co.,  9 
Daly  (N.  Y.)  321.  Referred  to  in  Weber 
V.  New  York  C.  &  H.  R.  R.  Co..  58  N.  Y. 
451.  Reviewed  in  McGrath  v.  New  York 
C.  &  H.  R.  R.  Co..  63  N.  Y.  522  ;  Shepard 
V.  New  York  C.  &  H.  R.  R.  Co.,  44  N.  Y.  S. 
R.  816,  18  N.  Y.  Supp.  665. 

The  law  does  not  require  that  any  par- 
ticular signal  shall  be  given  so  long  as  the 
obligation  to  warn  persons  who  may  be 
passing  of  the  approach  of  the  train  is  per- 
formed in  a  reasonable  manner;  but  if  that 
obligation  is  not  performed,  or  if  the  cor- 
poration is  negligent  in  the  perforniiince  of 
that  duty,  there  can  be  no  doubt  as  to  its 
liability.  Crtxtiiford  \.  Delaware,  L.  ^S^•  IV. 
R.  Co.,  13  A'.  Y.  S.  R.  298.— Quoting  Bei- 
siegel  V.  New  York  C.  R.  Co.,  40  N.  Y.  13; 
Weber  ?'.  New  York  C.  R.  Co.,  58  N.  Y.  458 ; 
Dyer  7'.  Erie  R.  Co.,  71  N.  Y.  230. 

12ft.  Siiftii'ieiiey  of  Hlffiinls.  —  The 
bell  should  be  rung  not  only  before  crossing 
a  street,  but  so  long  as  there  is  danger  of 
encountering  passers-by.  Whitoti  v.  C/ii- 
cagni^N.   W,  R.  Co.,  2  Biss.  {U.S.)   282. 
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The  real  question  is,  Was  the  whistle 
sounded,  and  in  a  proper  manner,  and  sub- 
stantially at  the  place  fixed  by  law  and 
where  it  would  be  likely  to  be  heard  by 
those  for  whose  benefit  it  is  required  ? 
Andrews  v.  Nnv  York  &•  N.  E.  R.  Co.,  60 
Conn.  293,  22  At!.  Rep.  566. 

A  train  passing  upon  one  of  several 
tracks  is  not  of  itself  a  warning  of  the  ap- 
proach of  another  train  or  engine  on 
another  track.  Chicago,  M.  <S>»  St.  P.  R. 
Co.  V.  Wilson,  42  Am.  &*  Eng.  R.  Cas.  153, 
133  ^^^-  55.  24  JV.  E.  Rep.  555  ;  affirming  35 
///.  App.  346. 

Where  the  engineer  sounds  the  whistle 
and  rinjjs  the  bell,  and  runs  the  train  at  a 
reasonable  speed  in  approaching  a  crossing, 
he  exercisec  reasonable  and  ordinary  care, 
which  is  all  the  law  requires.  Toledo  &* 
IV.  R.  Co.  V.  Goddard,  25  Ind.  185. 

A  railroad  company  will  not  be  exon- 
erated from  liability  when  its  servants  in 
charge  of  a  train  failed  to  give  the  proper 
signals  for  a  crossing  which  the  train  was 
approaching,  but  did  give  a  signal  for  a 
second  crossing  before  reaching  the  first 
one,  which  signal  was  given  at  a  point 
much  nearer  to  the  latter  crossing  than  the 
signal  required  for  that  crossing,  and  the 
traveler  who  was  upon  the  highway  stopped 
and  looked  and  listened,  and  approached 
slowly,  and  continued  to  look  and  listen, 
seeing  or  hearing  nothing  until  his  horses 
were  in  such  close  proximity  to  the  train 
that  they  became  frightened  at  the  train,  or 
at  the  sounding  of  the  whistle  for  the  sec- 
ond crossing,  and  he  was  injured  in  conse- 
quence thereof.  As  between  the  railroad 
C(>nii)any  and  the  approaching  traveler  it 
induced  him  to  approach  to  within  an  un- 
safe proximity  to  the  crossing  by  the  failure 
to  give  the  lawful  signals,  and  the  train 
was  not  lawfully  there  as  against  the  trav- 
eler without  having  first  given  the  signal 
required  by  law  before  coming,  upon  the 
crossing.  Terre  Haute  6^  /.  R.  Co.  v. 
Brunker,  128  Ind.  542,  26  A'.  E.  Rep.  178. 

When  a  train  approaches  a  crossing  at 
the  rate  of  thirty  miles  an  hour,  the  blow- 
ing of  the  whistle  three  hundred  yards 
from  the  crossing  is  not  a  sufficient  warn- 
ing. Louisville,  C.  iS-  L.  R.  Co.  v.  Goeis,  14 
Am.  (^  Eng.  R.  Cas.  627,  79  A>.  442,  42  Am. 
Rep,  227. 

An  instruction  that  railroad  companies 
are  required  to  ring  a  bell  or  blow  a  whistle 
within  eighty  rods  of  a  crossing,  and  thence 


continuously  until  the  crossing  is  reached, 
"  so  as  to  apprise  persons  of  their  appropch," 
is  erroneous  in  requiring  a  higher  duty  than 
the  statute  imposes.  Peoria,  P.  <S<»  J.  R, 
Co.  V.  Siltman,  67  ///.  72. 

An  instruction  will  not  be  a  ground  for 
reversal  because  it  requires  the  whistle  to 
be  sounded  at  exactly  eighty  rods  from  the 
crossing,  where  there  was  no  evidence 
showing  a  compliance  with  the  law  as  to 
whistling,  and  the  instruction  properly 
authorized  a  recovery  on  the  issue  (on  which 
there  was  conflicting  evidence)  of  failure  to 
ring  the  bell.  Kenney  v.  Hannibal  &*  St. 
J.  R.  Co.,  105  Mo.  270,  155.  W.  Rep.  983, 
16  S.  W.  Rep.  837. 

Where  the  action  is  for  negligently  kill- 
ing a  person  at  a  crossing,  an  instruction 
that  if  the  signals  were  not  given  for  the 
entire  distance  required  by  law  it  would 
not  necessarily  render  the  company  liable, 
if  the  bell  was  rung  or  whistle  sounded  for 
such  a  distance  from  the  place  of  the  acci- 
dent as  fully  and  fairly  to  give  the  deceased 
timely  and  sufficient  warning  that  the  train 
was  approaching,  in  time  to  prevent  him 
from  crossing  or  attempting  to  cross  the 
track,  is  correct.  Cook  v.  New  York  C.  R. 
Co.,  5  Lans.  {N.  K.)  401.  —  Following 
Havens  v.  Erie  R.  Co.,  41  N.  Y.  296. 

In  a  suit  for  a  personal  injury  received  at 
a  crossing  in  a  city,  the  plaintiff  being 
without  negligence  on  his  part,  it  appeared 
that  the  plaintiff  was  struck  and  run  over 
by  a  switch-engine  which  had  come  around 
the  curve,  and  was  running  at  a  rapid  speed, 
and  that  neither  the  engineer  nor  fireman 
saw  the  plaintiff  until  after  the  accident; 
that  a  boy,  not  an  employe,  was  occupying 
the  fireman's  place,  and  had  charge  of  the 
bell-rope,  and,  if  the  bell  was  rung  at  all,  it 
was  done  by  the  boy  by  way  of  amusement ; 
and  that  the  engineer  and  fireman  were 
laughing  and  talking,  instead  of  watching 
to  guard  against  injury.  Held,  that  the 
facts  tended  strongly  to  show  that  the  en- 
gine was  not  properly  managed,  and  war- 
ranted the  jury  in  finding  negligence  on 
the  part  of  the  company.  Chicago  (S^»  A'. 
\V.  R.  Co.  V.  Ryan,  70  ///.  211. 

]2((.  SitciialN  not  required  beyond 
rroHHiuff. — The  duty  of  ringing  or  whis- 
tling at  a  street  crossing  ceases  as  soon  as 
the  locomotive  has  passed  tlxe  crossing. 
(Mo.  R.  S.  §  806.)  Zimmerman  v.  Hannibal 
«S-  St.  J.  R.  Co.,  2  Am.  6-  Eng.  R.  Cas.  191, 
71  Afo.  476. 
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Where  a  train  has  run  beyond  a  crossing 
and  has  stopped  for  wood  and  water,  the 
statute  does  not  require  it  to  give  a  signal 
of  its  starting  up  again.  The  statute  only 
enjoins  the  ringing  of  a  bell  or  the  sound- 
ing of  a  whistle  when  the  cars  are  approach- 
ing a  crossing.  Wilson  v.  Kochest':r  &«•  .S". 
R.  Co.,  1 6  liarb.  {N.  K.)  167. 

127.  Distance  from  cro.ssiii};  at 
which  to  {|:ive  signals,  how  ascer- 
tained.— The  eighty  rods  from  the  cross- 
ing, at  which  point  the  law  requires  the 
blowing  of  the  whistle,  may  be  eighty  rods 
in  a  direct  line,  instead  of  the  curved  line 
of  the  track.  The  purpose  of  the  statute 
ought  not  to  be  sacrificed  to  its  letter. 
Andrews  v.  Neiu  York  &*  N.  £.  A'.  Co.,  60 
Conn.  293,  22  At/.  Rep.  566. 

128.  Under  Massachusetts  and 
New  Jersey  statutes. — The  declaration 
alleged  that  the  defendant's  road  crossed 
a  certain  highway  in  a  city  at  grade ;  that 
on  a  day  named,  while  the  plaintiff  was 
crossing  the  track  on  said  highway,  and  in 
the  exercise  of  due  care,  he  was  struck  by 
one  of  the  defendant's  engines  "through 
the  negligence  and  carelessness  of  the  de- 
fendant, who  carelessly  omitted  to  give  any 
signal  while  approaching  said  highway  with 
said  locomotive,  or  warning  the  plaintiff  by 
ringing  a  bell  or  blowing  a  whistle,  or  by  a 
flagman  or  otherwise,  that  it  was  dangerous 
or  unsafe  then  to  cross,  by  reason  of  the 
approach  of  said  locomotive."  Held,  that 
the  declaration  set  out  a  good  cause  of 
action  against  the  defendant  at  common 
law,  but  did  not  sufficiently  state  a  cause  of 
action  under  Mass.  St.  of  1874,  ch.  372,  § 
164;  and  that,  under  the  declaration,  the 
plaintiff  could  not  recover,  unless  he  was 
using  due  care  when  hurt.  Fuller  v.  Boston 
&*  A.  R.  Co..  14  Am.  <S-  Eng,  R.  Cas.  695, 
133  Mass.  491. 

The  ninth  section  of  the  New  Jersey  "  Act 
respecting  railroads  and  canals  "  (Rev.  p. 
910)  provides  that  every  railroad  company 
shall  cause  to  be  placed  upon  some  part  of 
every  locomotive  engine  used  by  any  such 
company  a  bell  of  a  weight  of  not  less  than 
thirty  pounds,  or  a  steam  whistle  which 
can  be  heard  distinctly  at  a  distance  of  at 
least  three  hundred  yards,  and  shall  cause 
such  a  bell  to  be  rung  or  steam  whistle  to 
be  blown  at  a  distance  of  at  least  three 
hundred  yards  from  highwaycrossinga  until 
such  crossings  are  passed.  Nero  York,  L, 
K.  &>  IV.  R.  Co.  v.  Lea/nan,  54  A^.  /.  L.  202, 


23  Atl.  Rep.  691.— Quoting  Pennsylvania 
R.  Co.  V.  Matthews,  36  N.  J.  L.  531. 

120.  Particular  instructions  con- 
sidered.— While  negligence,  as  a  general 
rule,  is  a  question  for  the  jury,  yet  where 
the  statute  makes  a  certain  act,  having  a 
material  bearing  on  the  case,  imperative 
upon  the  agents  of  a  railroad  company,  the 
court  may  instruct  the  jury  that  proper 
diligence  required  such  act.  Thus,  in  a 
suit  for  damages  to  a  dray  by  a  train,  at  a 
street  crossing  in  a  city,  the  negligence  of 
defendant's  agents  being  in  question,  there 
was  no  error  in  charging  that  •_  .oper  dili- 
gence required  tiie  tolling  of  the  locomo- 
tive bell  in  approaching  a  crossing.  At- 
lanta &^  W.  P.  R.  Co.  V.  IVyly,  8  Am.  &- 
Eng.  R.  Cas.  262,  65  Ga.  120.— Distin- 
guished IN  Smith  V.  Central  R.  &  B.  Co., 
41  Am.  &  Eng.  R.  Cas.  490,  82  Ga.  801,  10 
S.  E.  Rep.  III. 

Under  Ind.  Rev.  St.  1881,  §  4020,  requir- 
ing railroad  companies  to  have  upon  their 
locomotives  whistles  and  bells,  such  as  "  are 
now  in  use  or  may  hereafter  be  used  "  by 
well-managed  railroads,  an  instruction  was 
not  misleading  that  was  put  in  the  language 
of  the  statute,  though  it  would  have  been 
in  better  form  had  it  omitted  the  words  "  or 
muy  be  hereafter  used."  Cleveland,  C.,C.&» 
I.  R.  Co.  v.  Asbury,  120  Ind.  289,  22  A^.  E. 
Rep.  140. 

In  an  action  to  recover  for  a  personal  in- 
jury, at  a  public  crossing  of  a  street,  the 
court  instructed  the  jury,  for  the  plaintiff, 
that  railroad  companies,  in  operating  their 
trains  and  engines,  must  be  held,  in  cross- 
ing public  highways  and  thoroughfares,  so 
to  regulate  the  speed  of  their  trains,  and  to 
give  such  signals  to  persons  crossing,  that 
all  may  be  apprised  of  the  danger  of  cross- 
ing the  railroad  track,  and  that  they  should 
keep  a  lookout,  so  as  to  see,  and  as  far  as 
possible  prevent  injury  to  others  exercising 
their  legal  rights,  and  that  for  an  injury  re- 
sulting from  a  failure  of  any  such  duties 
they  are  liable,  provided  the  person  injured 
has  used  all  reasonable  precautions  to  avoid 
injury.  The  failure  to  give  signals  of  dan- 
ger to  persons  crossing  the  track,  or  to  keep 
a  lookout  to  avoid  injury  as  far  as  possible, 
was  not  charged  in  the  declaration.  //<•/</, 
that  it  was  error  to  give  the  instruction. 
Wabas/i,  St.  L.  &^  P.  R.  Co.  v  Coble,  113  ///. 
115.— DisTiNC'.uisHK.n  IN  Peoria,  D.&E.  R. 
Co.TA  Rice,  144  III.  227.  Revif.wf.I)  in  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Dickson,  143  III.  368. 
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The  court  charged  in  substance  that  from 
a  point  the  proper  distance  from  the  cross- 
ing until  the  locomotive  reached  the  cross- 
ing, it  was  defendant's  duty  either  to  ring  a 
b^ll  or  blow  a  whistle,  and  do  it  continu- 
ously so  us  to  give  warning.  To  this  por- 
tion of  the  charge  defendant's  counsel  ex- 
cepted generally.  //eM,  untenable ;  that 
the  charge  was  substantially  correct,  but 
even  if  the  court  erred  in  using  the  word 
•'  continuously,"  a  portion  of  the  charge 
being  correct,  a  general  exception  could  not 
be  sustained  ;  that  if  any  qualification  was 
proper  and  desired  it  should  have  been  sug- 
gested. Sinedis  v.  Brooklyn  (S»  Ji.  B.  R.  Co., 
8  Am.  <S^'  E>tjr.  R.  Cas.  445,  88  N.  K  13; 
ajffinning  23  Hun  279. — FOLLOWING  Doyle 
V.  New  York  E.  &  E.  Infirmary,  80  N.  Y. 

634- 

When  an  accident  occurred  in  the  com- 
pany's yard,  the  following  charge  was  sub- 
stantially correct :  "  It  is  the  duty  of  the 
engineer  to  keep  a  lookout  ahead,  but  not 
behind,  and  if  he  rang  the  bell  or  sounded 
the  whistle  at  the  crossing  of  the  street, 
and  there  was  nothing  on  the  track  ahead, 
he  was  not  required  to  continue  ringing  the 
bell  and  sounding  the  whistle.  If  the  plain- 
tiff was  on  the  track  where  he  could  be 
seen,  all  possible  means  should  have  been 
used  to  stop  the  train,  but  if  the  plaintiff 
was  concealed,  it  was  not  negligence  to 
omit  to  sound  the  whistle  or  ring  the  bell." 
Moran  v.  Nashville  &^  C.  R.  Co. ,  2  Baxt. 
{Tenn.)  379. 

The  court  charged  the  jury  that  it  was 
the  duty  of  the  company  to  blow  the 
whistle  at  siiort  intervals  all  the  way  from 
the  depot  to  a  crossing.  Held,  no  error, 
the  statute  providing  for  ringing  the  bell 
"at  intervals"  within  the  city  limits. 
Louisville  &*  N,  R.  Co.  v.  Gardner,  i  Lea 
(Tenn.)  688. 

lao.  Failure  to  fflve,  is  ncgli- 
tfoiice.* — It  is  the  imperative  duty  of  those 
in  charge  of  a  railroad  train  to  give  timely 
and  sufficient  warning  of  its  approach  to 
the  crossing  of  a  public  road,  and  a  failure 
to  perform  this  duty  is  negligence,  the  de- 
gree of  which  depends  upon  the  facts  and 
circumstances  of  each  case,  to  be  deter- 
mined by  the  jury.  Eskridge  v.  Cincinnati, 
N.  O.  iSm  r.  p.  R.  Co. ,  42  A»i.  6>»  En(,r,  R.  Cas. 
176,  89  A>.  367,  12  5.  H'.  Rep.  580.    Padu- 


*  Negligence  of  company  in   not   giving  slg- 
lUkli,  see  note,  49  Am.  &  Eno.  R.  Cas.  473. 


caA  &*  M.  R.  Co.  v  Hoehl,  12  Bush  (A>.)  41, 
i%Am.Ry.  Rep.  338.— Quoting  Spencer  v. 
Illinois  C.  R.  Co  ,  29  Iowa  60.  Reviewing 
Philadelphia  &  T.  R.  Co.  v.  Hagan,  47  Pa. 
St.  246. — Cincinnati,  H.  iS-*  /.  A'.  Co.  v.  But- 
ler, 23  Am.  &*  Eng.  R.  Cas.  262,  103  Ind. 
T,i,z  N.E.  Rep.  138.  Petty  v.  Hannibal  &- 
St./.  R.  Co..  28  Am.  &-  Eng.R.  Cas.  618,  88 
Mo.  306.  Renwick  v.  New  York  C.  R.  Co., 
36  A'.  Y.  132,  34  How.  Pr.  91.  Murray  v. 
South  Carolina  R.  Co.,  10  Rich.  {So.  Car.) 
227. 

But  this  does  not  excuse  a  traveler  on  a 
highway  crossing  a  railroad  track  from  the 
exercise  of  such  reasonable  care  and  cau- 
tion as  the  law  requires,  to  ascertain  whether 
a  train  is  approaching  the  crossing.  Beyel 
V.  Newport  News  &•  M.  V.  R.  Co.,  34  IV. 
Va.  538,  12  S.  E.  Rep.  532.— Quoted  in 
Butchers.  West  Virginia  &  P.  R.  Co.,  37 
W.  Va.  180. 

A  failure  to  ring  the  bell  or  sound  the 
whistle  does  not  raise  a  presumption  that 
this  was  the  cause  of  the  injury.  The 
omission  of  these  signals  is  no  more,  and 
no  less  negligence,  than  the  neglect  of  any 
other  duty.  It  is  neither  gross  negligence, 
norculpable  negligence,  nor  any  other  degree 
of  negligence.  It  is  simply  and  only  negli- 
gence. Bellefontaine  R.  Co.  v.  Hunter,  33 
/»d.  335. 

In  Iowa  cities  the  whistle  is  not  required 
to  be  used,  but  the  bell  must  commence  to 
ring  sixty  rods  from  a  crossing  and  continue 
until  the  crossing  is  reached,  and  a  failure 
to  do  so  is  negligence.  Lapsley  v.  Union 
Pac.  R.  Co.,  50  Fed.  Rep.  172  ;  affirmed  in 
51  Fed.  Rep.  174. 

The  failure  of  a  railroad  company  to  sound 
the  locomotive  whistle  three  times,  at  least 
eighty  rods  from  the  point  where  the  rail- 
road crosses  any  public  road  or  street  which 
lies  outside  of  a  city  or  village,  is  negligence ; 
but  such  negligence  is  not  attributable  to  the 
railway  company  in  a  case  where  the  injury 
complained  of  was  done  at  a  street  crossinu 
within  the  limits  of  a  city.  Missouri  Pac. 
R.  Co.  V.  Pierce,  19  Am.  <S»  Eng.  R.  Cas. 
318,  33  h'an.  61,  5  Pac.  Rep.  378.  Clark  v. 
Missouri  Pac.  R.  Co.,  35  Kan.  350,  11  Pac. 
Rep.  134. 

The  failure  of  servants  of  a  railroad  com- 
pany to  give  the  statutory  signals  at  a  cross- 
ing, when  running  at  a  iiigh  rate  of  speed, 
and  not  upon  the  regular  time  for  tlie  train, 
is  to  be  considered  in  deciding  whether 
such  company  was  guilty  of  negligence,  and 
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whether  a  person  injured  at  the  crossing 
used  due  care  in  attempting  to  cross. 
Omaha,  N.  <3-  B.  H.  R.  Co.  v.  O'Donnell,  35 
Am.  &>  Eng.  R.  Cas.  346,  22  Ned.  475,  35  N. 

IV.  Rep.  235. 

If  the  servants  of  a  railroad  company, 
having  in  their  charge  one  of  its  engines  and 
trains  running  within  the  corporate  limits 
of  a  city  in  tliis  state  (W.  Va.).  to  and  over 
a  public  wharf  therein,  shall  fail  or  neglect 
to  give  notice  at  least  sixty  rods  before  its 
approach  to  such  wharf  by  ringing  the  bell  or 
blowing  the  whistle  of  the  locomotive  for  a 
sufficient  time  to  give  notice  of  itsapproach 
thereto,  such  failure  or  neglect  is  of  itself 
negligence  on  the  part  of  such  railroad  com- 
pany. Nitsum  v.  Pittsburg,  C.  &=  St.  L.  R. 
Co.,  30  IV.   Va.  228,  4  S.  E.  Ri-p.  242. 

If  such  company  permit  a  train  of  its  cars 
to  be  moved  at  that  place,  without  having 
some  of  its  servants  in  position  to  give  warn- 
ing  of  its  approach,  and  to  control  its 
movements,  these  facts  are  of  themselves 
acts  of  negligence.  Nusum  v.  Pittsburg,  C. 
&-  St.  L.  R.  Co.,  30  W.  Va.  228,4  5.  E.  Rep. 
242. 

131. and  renders  the  company 

liable.*— Where  those  in  charge  of  a  train 
approach  a  railroad  crossing  without  giving 
the  statutory  signals,  they  are  guilty  of  such 
negligence  as  renders  the  company  liable  to 
one  who,  without  concurring  negligence,  is 
injured  while  attempting  to  cross  the  track. 
Baltimore  &•  O.  &■*  C.  R.  Co.  v.  Walborn, 
\27  Itid.  142,  26  A'.  E.  Rep.  207.  Hughes 
v.  Chicago,  St.  P.  &*  K.  C.  R.  Co.,  {Iowa) 
55  iV.  W.  Rep.  470.  Chicago  &^  N.  E.  R. 
Co.  V.  Miller,  6  Am.  &*  Eng.  R.  Cas.  89, 
46  Mich.  532,  9  N.  W.  Rep.  841.— Dis- 
TINGUISHF.D  IN  Sanbom  v.  Detroit,  B.  C. 
&  A.  R.  Co.,  9r  Mich.  $iS.—/ohnsonv.  Chi- 
cago, R.  I.  iS-  P.  R.  Co.,  77  Mo.  546.— Dis- 
tinguished IN  Hixson  7>.  St.  Louis,  H.  & 
K.  R.  Co.,  80  Mo.  335.  Quoted  in  Mo- 
berly  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
98  Vo.  183,  17  Mo.  App.  $18.— Gratiot  v. 
Mi'jouri Pac.  R.  Co.,  55  Am.  &^  Eng.  R.  Cas. 
•08,  116^/0.450,21  .S".  IV.  Rep.  1094.— Dis- 
tinguishing Louisville  &  N.  R.  Co.  v 
Webb,  90  Ala.  185,8  So.  Rep.  518;  Balti- 
more* O.  R.  Co.  V.  Mali,  28  Am.  &  Eng. 
R.  Cas.  628,  66  Md.53;  Zimmerman  7/.  Han- 
nibal &  St.  J.  R.  Co.,  71    Mo.  476;  Taylor 

V.  Missouri  Pac.  R.  Co.,  86  Mo.  457  ;  Kelley 

*  Liability  of  company  for  failing  to  give 
statutory  signals,  see  notes,  ig  Am.  &  Enr.  R. 
Cas.  20  ;  33  /</.  6  ;  see  also  55  />/.  365,  aistt: 


V.  Hannibal  &  St.  J.  R.  Co.,  75  Mo.  138  ;  Fox 
V.  Missouri  Pac.  R.  Co.,  85  Mo.  679 ;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Houston,  95  U. 
S.  697  ;  Schofield  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  1 14  U.  S.  615;  Baltimore  &  O.  R.  Co. 
V.  Hobbs,  (Md.)  19  Am.  &  Eng.  R.  Cas.  337  ; 
Mynning  v.  Detroit.  L.  &  N.  R.  Co.,  28  Am. 
&  Eng.  R.  Cas.  667,  64  Mich.  93  ;  Harris  v. 
Minneapolis  &  St.  L.  R.  Co.,  37  Minn.  47,  33 
N.  W.  Rep.  12;  Brown  v.  Milwaukee  &  St. 
P.  R.  Co.,  22  Minn.  165  ;  State  v.  Baltimore 
&  P.  R.  Co.,  58  Md.  482;  Hixson  v.  St. 
Louis,  H.  &  K.  R.  Co.,  80  Mo.  335  ;  Turner 
V.  Hannibal  &  St.  J.  R.  Co.,  74  Mo.  603; 
Henze  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  71 
Mo.  636  ;  Terre  Haute  &  I.  R.  Co.  v.  Clark, 
73  Ind.  168  ;  Tolman  v.  Syracuse,  B.  &  N.  Y. 
R.  Co.,  98  N.  Y.  198  ;  Union  Pac.  R.  Co.  v. 
Adams,  33  Kan.  427  ;  Schaefert  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  62  Iowa  624 ;  Pence  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  63  Iowa  746 ; 
Tully  V.  Fitchburg  R.  Co.,  134  Mass.  499; 
Powell  V.  Missouri  Pac.  R.  Co.,  76  Mo.  80  ; 
Abbett  V.  Chicago,  M.  &  St.  P.  R.  Co.,  30 
Minn.  482;  Haas  v.  Grand  Rapids  &  I.  R. 
Co.,  47  Mich.  401  ;  Kelly  v.  Pennsylvania 
R.  Co..  (Pa.)  8  Atl.  Rep.  856;  Merkle  v. 
New  York,  L.  E.  &  W.  R.  Co.,  49  N. 
J.  L.  473 ;  Houston  &  T.  C.  R.  Co.  %>. 
Richards,  59  Tex.  373;  Pennsylvania  Co. 
V.  Morel,  40  Ohio  St.  338 ;  Rogstad  v. 
St.  Paul,  M.  &  M.  R.  Co..  31  Minn.  208; 
FlenimingT/.  Western  Pac.  R.  Co.,  49  Cal. 
253;  Cleveland,  C,  C.  &  I.  R.  Co.  7/.  Elliott, 
28  Ohio  St.  340  ;  Woodard  v.  New  York,  L. 
E.  &  W.  R.  Co.,  106  N.  Y.  369;  Yancey  v. 
Wabash.  St.  L.  &  P.  R.  Co.,  93  Mo.  433; 
Butts  V.  St.  Louis,  1.  M.  &  S.  R.  Co..  98 
Mo.  272. — Beiseigelv.  A'ew  York  C.  R.  Co., 
34  A'.  V.  622  ;  reversing  33  Barb.  429.— Ap- 
proved IN  Burns  %>.  North  Chicago  Rolling 
Mill  Co,,  65  Wis.  312.  Reviewed  in  Zim- 
mer  v.  New  York  C.  &  H.  R.  R.  Co.,  7  Hun 
(N.  Y.)  $^2.— Ernst  v.  Hudson  RiverR.  Co.,  35 
N.  V.  9,  32  H,m.  Pr.  61,  3  Abb.  Pr.  N.  S. 
82;  re%iersing  yi  Barb.  159.— Disapproving 
Ernst  V.  Hudson  River  R.  Co.,  24  How.  Pr. 
9,.— Approved  in  Burns  t/.  North  Chicago 
Rolling  Mill  Co.,  65  Wis.  312.  Disap- 
proved IN  Dodge  V.  Burlington,  C.  R.  & 
M.  R.  Co.,  34  Iowa  276.  Explained  in 
Wilcox  V.  Rome.  W.  &  O.  R.  Co..  39  N.  Y. 
358.— //lyvv.  Chicago  &*  N.  JV.  R.  Co.,  19 
Am,  <S-  £ng.  R.  Cas.  347,  62  IVis.  666.  23 
A'.  IV.  Rep.  14. 

Railway  companies  are  liable  for  all  dam- 
ages caused  by  their  omission  to  ring  a  bell 
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or  sound  a  whistle,  as  required  by  section 
5478  of  Mansf.  Ark,  Dig.  Si.  Lout's,  I,  M. 
&*  S.  /C.  Co.  V.  Hendricks,  53  Ark.  201,  13  S. 
W.  Rep.  699. 

Defendant  is  liable  for  an  injury  done  to 
the  person  or  property  of  anotlier  at  a  pub- 
lic crossing  on  its  road  by  the  runningof  its 
engine  and  cars,  resulting  from  the  negli- 
gence of  its  agents  and  servants  to  blow  the 
wiiisile  of  the  engine  or  locomotive,  as  re- 
quired by  Ga.  Code,  §  742,  although  there 
is  no  actual  collision  of  the  engine  and  cars 
with  the  person  or  pii  injured  by  such 

negligence,  in  a.i  ":«'  ,>iich  the  plain- 

tiff is  entitled  to  sue  '  1  '    ecover  dam- 

ages under  the  law  for  the  alleged  injury  of 
which  he  complains  resulting  fron  such 
negligence  of  the  company  Geo;''  ' ■  R.  &* 
B.  Co.  v.  Wynn,  42  Ga.  331. 

A  failure  to  comply  with  the  statute  re- 
quiring signals  at  crossings  renders  the 
company  liable,  notwithstanding  111.  Rev. 
St.  1874,  ch.  1 14,  §  6,  omits  the  provision  of 
the  law  of  1849  declaring  a  company  liable 
"  for  all  damages  sustained  by  reason  of 
such  neglect."  Ohio  &•  M.  R.  Co.  v.  Reed, 
40  ///.  App.  47. 

One  exercising  ordinary  care  in  crossing 
a  street  who  is  injured  by  a  train  of  cars 
because  of  the  failure  of  the  railroad  com- 
pany to  ring  the  bell  or  have  a  man  sta- 
tioned on  the  car  farthest  from  the  engine 
to  give  danger  signals  or  to  keep  a  watch- 
man at  the  street  crossings,  as  required  by 
ordinance,  is  entitled  to  recover;  and  it 
makes  no  difference  whether  the  injury  was 
caused  by  two  or  more  of  such  negligent 
acts  or  by  one.  Murray  v.  Missouri  Pac. 
R.  Co.,  loi  Mo.  236,  135.  W.  Rep.  817. 

The  failure  to  ring  the  bell  or  sound  the 
whistle  at  a  highway  crossing,  as  required 
by  Utah  Comp.  Laws  1888,  §  2350  (Comp.  L. 
1876,  §  494),  is  such  statutory  negligence  as, 
in  the  absence  of  contributory  negligence, 
will  render  a  railroad  company  liable  for 
injuries  resulting  from  a  collision  to  a  per-, 
son  in  a  wagon  crossing  the  track.  Bitner 
V.  Utah  C.  R.  Co.,  4  Utah  502,  1 1  Pac.  Rep. 
620. 

Under  the  statutes  of  Utah  Territory  it  is 
negligence  for  a  railroad  company  not  to 
provide  its  engines  with  a  bell  of  at  least 
twenty  pounds'  weight  and  not  to  ring  the 
same  at  least  eighty  rods  from  a  crossing,  or 
in  lieu  thereof  not  to  sound  the  whistle  at 
least  a  quarter  of  a  mile  from  the  crossing; 
and  a  party  injured  by  such  negligence  is 


entitled  to  recover  unless  he  were  himself 
guilty  of  1  contributory  negligence.  Olsenv. 
Oregon  S.  L.  &>  U.  N.  R.  Co.,  9  Utah  129, 
33  Pac.  Rep.  623. 

132.  Illustrations. — Where  a  party  is 
killed  at  a  crossing  near  a  city  where  an- 
other track  rutis  alongside  of  the  one  on 
which  the  killing  occurs,  and  it  appears 
that  blow-posts  were  not  erected  nor  the 
whistle  sounded  nor  the  speed  of  the  train 
checked,  as  required  by  the  statute,  the 
company  is  liable  if  the  deceased  was  exer- 
cising ordinary  care.  Brtm'swick  &^  IV.  R. 
Co.  V.  Hoover,  74  Ga.  426. — EXPLAINING 
Western  &  A.  R.  Co.  v.  Jones,  65  Ga.  631. 

In  an  action  under  the  statute  for  a 
wrongful  killing  it  appeared  tliat  the  de- 
ceased was  killed  on  a  dark  night  at  the 
crossing  of  a  public  street  in  frequent  use, 
by  a  train  of  freight  cars  which  had  been 
detached  from  the  engine  and  was  running 
along  the  track  under  the  control  of  no 
person,  without  any  light  or  signal.  Held, 
that  these  facts  constituted  great  negligence 
on  the  part  of  the  company,  for  which  it 
must  be  held  responsible.  And  a  verdict 
for  $2400  was  not  excessive.  Chicago  &>  A. 
R.  Co.  V.  Garvy,  58  ///.  83,  10  Am.  Ry.  Rep. 

43'- 

In  an  action  for  an  injury  done  to  plain- 
tiff's son  while  driving  in  a  wagon  which  was 
run  down  at  a  crossing  by  an  engine  on  the 
defendant's  road  the  evidence  showed  that 
the  train  to  which  the  engine  w;is  attached 
had  emerged  from  a  cut  and  that  about  fif- 
teen seconds  later  the  accident  occurred. 
The  train  was  traveling  at  the  rate  of  35 
miles  an  hour.  No  bell  was  rung  or  warn- 
ing given  as  it  approached  the  crossing. 
The  engineer  might  have  seen  the  wagon 
in  which  plaintiff's  son  was  riding  from  the 
time  he  left  the  cut,  and  might,  by  the  ap- 
plication of  the  air-brakes,  have  stopped  the 
train  in  time  to  avert  the  accident.  Held, 
that  it  was  clear  that  there  had  been  negli- 
gence on  the  part  of  the  company  defendant. 
Indianapolis  &^  V.  R.  Co.  v.  McLin,  8  Am. 
&*  Eng.  R.  Cas.  237,  82  Ind.  435. 

133.  Failure  to  si((iuil  is  iiogligciico 
per  se. — The  omission  of  a  railway  com- 
pany to  perform  its  statutory  duty  in  rela- 
tion to  ringing  a  bell  or  sounding  a  whistle 
on  approaching  a  highway  crossing,  result- 
ing in  injury  to  another,  is  negligence  per 
se  or  as  a  conclusion  of  law.  A  statute 
commanding  an  act  to  be  done  creates  nn 
absolute  duty  to  perform  the  act,  and  the 
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duty  of  performance  does  not  depend  upon 
and  is  not  controlled  by  surrounding  cir- 
cumstances.     Terre  Haute  <&>»  /.  A'.  Co.  v. 

1  'oelker,  39  Am.  &>  Eug.  R.  Cas.  615,  129  ///. 
540,  22  A'.  E.  Rep.  20 ;  affirming  3 1  ///.  App. 
314.  Pittsburgh,  C.  <^  St.  L.  R.  Co.  v.  Mar- 
tin, 8  Am.  &>  Eug.  R.  Cas.  253,  82  fud.  476. 
Cincinnati,  H.  <3^  /.  R.  Co.  v.  Butler,  23  Am. 
(S>»  Eng.  R.  Cas.  262,  103  Ind.  31,2  iV.  A". 
A'^^).  138.  AVtYJ'  V.  Chicago,  St.  P.,  M.  &>  U. 
R.  Co.,  74  Iowa  188,  37  A'.  W.  Rep.  149. 
Philadelphia,  IV.  &^  B.  R.  Co.  v.  Stinger,  7S 
Pa.  St.  219.     Te.vas  tS^  P.  R.  Co.  s'.JIoivard, 

2  Tex.  Unrep.  Cas.  429.  Texas  &•  P.  R.  Co. 
V.  Anderson,  2  TV'.f.  y///.  (Civ.  Cas.)  161. 

And  the  court  has  a  riglit  to  so  instruct 
as  a  matter  of  law.  Chicago  iS^  E.  I.  R.  Co. 
V.  Boggs,  23  Am.  &•  Eng.  R.  Cas.  282,  loi 
Ind.  522,  51  Am.  Rep.  761. 

But  such  negligence  docs  not  necessarily 
entitle  the  plaintiff  to  a  verdict  against  the 
company  in  a  case  where  he  was  himself 
guilty  of  negligence.  Zimmerman  v.  I/an- 
nibal  (S-»  St.  J.  R.  Co.,  2  Am.  &^  Eng.  R.  Cas. 
191,  71  J/t;.  476. — Quoting  Karle  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.,  55  Mo.  482.— 
Atchison,  T.  &'  S.  F.  R.  Co.  v.  Toivnsend,  35 
Am.  &^  Eng.  R.  Cas.  352,  39  A'an.  115,  17 
Pac.  Rep.  S04. 

The  omission  on  the  part  of  a  railroad 
company  to  ring  a  bell  or  sound  a  whistle 
continuously  for  the  required  distance  on 
approaching  a  road  crossing  renders  the 
company  liable  "  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason 
of  such  neglect."  But  it  was  not  intended 
that  this  omission  of  duty  should  per  se 
render  the  company  liable  for  damages  for 
injuries;  the  injury  must  be  shown  by  cir- 
cumstances, at  least,  to  have  been  the  con- 
sequence of  or  caused  by  sucli  neglect. 
Chicago  &-  R.  I.  R.  Co.  v.  McKean,  40  ///. 
218. 

i;i4. prinin-rneic  iicKliK't-ncc.— 

.'\n  omission  to  perform  a  statutory  duty  is 
prima-facie  negligence  ;  and  this  rule  ap- 
plies to  a  failure  to  give  the  statutory  sig- 
nals required  where  trains  are  approaching 
a  highway  crossing.  Terre  Haute  &•  P.  R. 
Co.  V.  Barr,  31  ///.  App.  57.— Following 
St.  Louis,  J.  &  C.  R.  Co.  V.  Terhune,  50  111. 
\$i.— Terre  Haute  &>  I.  R.  Co.  v.  Black,  18 
///.  App.  45.— Quoting  Chicago  &  N.  W. 
R.  Co.  V.  Hatch,  79  111.  138.— .S/.  Louis,  J. 
&*  C.  R.  Co.  v.  Terhune.  50///.  151.— Dis- 
tinguishing Galena  &  C.  V.  R.  Co.  v.  Dill, 
23  'U.  271 ;  Illinois  C.  R.  Co.  v.  Phelps,  29 
3  D.  R.  D.— 33. 


111.  447  ;  Illinois  C.  R.  Co.  v.  Goodwin,  30 
111.  117.— Followed  in  Terre  Haute  &  P. 
R.  Co.  V.  Barr,  31  111.  App.  57. 

Where  an  injury  at  a  railroad  crossing  is 
caused  by  a  locomotive  upon  which  a  bell 
was  not  kept  ringing  continuously  nor  a 
whistle  blown  at  intervals  at  a  distance  of 
eighty  rods  before  reaciiing  the  crossing, 
and  also  in  passing  over  it,  as  required  by 
section  486  of  the  Civil  Code,  the  railroad 
company  operating  the  locomotive  \s  prima 
facie  liable  for  such  injury,  unless  the  i)er- 
son  sustaining  it  contributed  thereto  by  his 
own  negligence  ;  and  it  need  not  be  further 
proved  by  the  plaintiff  that  the  failure  to 
ring  the  bell  or  blow  the  whistle  was  the 
proximate  cause  of  the  injury.  Orcutt  v. 
Pacific  Coast  R.  Co.,  85  Cal.  291,  24  Pac. 
Rep.  66\. 

Under  Mo.  Rev.  St.  §  806,  as  amended  in 
1881  (Acts,  p.  79),  a  person  suing  for  dam- 
ages sustained  at  the  crossing  by  a  railroad 
of  a  public  road  or  street,  makes  out  a 
prima-facie  case  of  negligence  when  he 
shows  that  neither  the  bell  was  rung  nor 
whistle  sounded,  as  required  by  the  statute, 
and  the  burden  of  rebutting  it  is  cast  upon 
the  corporation.  Hucksholdv.  St.  Louis,  I. 
M.  &>  S.  R.  Co.,  28  Am.  &^  Eng.  R.  Cas.  659, 
90  Mo.  548,  2  S.  IV.  Rep.  794. 

1JJ5. gross  iiOBiiijftMice.  —  Under 

the  Illinois  statute  it  is  the  duty  of  railroad 
companies  to  ring  a  bell  or  sound  a  whistle 
eighty  rods  before  reaching  a  crossing,  and 
a  wilful  disregard  of  the  statute  is  gross 
negligence.  Okio&'  M.  R.  Co.  v.  Eaves,  42 
///.  28S. 

It  is  negligence  to  run  a  locomotive  over 
any  public  road  crossing  without  ringing  a 
bell  or  sounding  a  whistle;  and  it  is  gross 
negligence  to  do  so  at  a  crossing  known  to 
be  unusually  dangerous.  .S7.  Louis,  V.  &» 
T.  //.  R.  Co.  V.  Fait:;,  23  ///.  .-///.  498. 

The  omission  by  a  railroad  train  to  give 
the  signals  as  required  by  Kan.  Gen.  St.  ch. 
23,  §  60,  may  be,  in  some  cases,  gross  negli- 
gence;  in  others,  negligence  simply.  Leav- 
enworth, L.  &^  G.  R.  Co.  V.  Rice,  10  Kan.  426. 

If  the  defendant  ran  the  engine  at  a 
dangerous  rate  of  speed  without  giving  the 
statutory  signals  before  reaching  the  cross- 
ing, and  without  a  sufficient  headlight,  it 
was  guilty  of  such  gross  negligence  as  en- 
tities the  plaintiff  to  recover;  and  if  de- 
fendant was  not  so  negligent,  pSintiff 
could  not  recover,  because  of  his  want  of 
care  in  failing  to  look  and  listen,  and  in  not 
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having  his  team  in  such  a  state,  as  to  driv- 
ing, that  he  could  stop  it  at  once  if  nec- 
essary. Thomas  v.  Chicago  &*  G.  T.  R.  Co., 
m  Mich.  496,  49  N.  IV.  Rep.  547. 

The  omission  to  ring  a  bell  or  sound  a 
whistle  on  a  train  approaciiing  a  highway 
crossing,  where  a  collision  occurs  with  a 
team,  cannot  be  said,  as  a  matter  of  law,  to 
be  gross  negligence,  so  as  to  fix  the  liability 
of  the  company  for  the  injury.  To  have 
that  effect  it  must  be  a  just  inference  from 
the  evidence.  Chicago,  JJ.  &^  Q.  R.  Co.  v. 
HariLwod,  90  ///.  425.— Distinguished  in 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Gar- 
rison, 30  Fla.  557.  Reviewed  in  Wood- 
ward V.  Oregon  R.  &  N.  Co.,  18  Oreg.  289. 

The  statute  does  not  require  both  the 
ringing  of  a  bell  and  the  blowing  of  a 
whistle  at  crossings;  and  it  is  therefore 
error  to  instruct  the  jury  that  a  failure  to 
sound  the  whistle  or  to  ring  the  bell  is  evi- 
dence of  gross  negligence,  as  the  jury  may 
have  inferred  therefrom  that  both  are  re- 
quired. St.  Louis,  A.  &^  T.  H.  R.  Co.  v. 
Pflitgmacher,  9  ///.  App.  300. 

VMS.  \Vlietli«r  failure  to  sigriial  was 
cause  of  accident  is  a  question  for 
the  jury.* — Wiiether  the  failure  to  ring  a 
bell  or  sound  a  whistle  on  approaching  a 
highway  crossing  by  a  railroad  train,  as  re- 
quired by  the  statute,  was  the  cause  of  an 
injury  sustained,  is  a  question  of  fact  for 
the  determination  of  the  jury.  Illinois  C. 
R.  Co.  V.  Benton,  69  ///.  174.  Chicago  Or' A. 
R,  Co.  V.  Mc Daniels,  63  ///.  122,  7  Am.  Ry. 
Rep.  60.  Terre  Haute  &*  I.  R.  Co.  v.  Jones, 
II  ///.  Afip.  322.  McCormick  v.  Kansas 
City,  Ft.  S.  Gr-  M.  R.  Co.,  50  Mo.  App.  109. 
Saiurborn  v.  Ne^v  York  C.  &»  H.  R.  R.  Co., 
23  A^.  v.  Supp.  478,  52  A'.  Y.  S.  R.  784.  69 
//«;/ 429 ;  affirmed  in  141  A^.  Y.  553.  Cal- 
houn V.  Gulf,  C.  &*  S.  F,  R.  Co.,  84  Tex.  226, 
19  .S".  \V.  Rep.  341. 

Whether  the  company  was  negligent  in 
giving  warning  of  the  approach  of  a  train, 
and  whether  a  person  injured  at  a  cross- 
ing was  also  negligent,  are  both  questions 
of  fact.  Chicago,  M.  <S>»  St.  P.  R.  Co  v. 
Wilson,  42  Am.  6>»  Eng.  R.  Cas.  153,  133 
///.  55,  24  A'^,  E.  Rep.  555 ;  affirming  35  ///. 
App.  346. 

The  primary  object  of  the  provision  of 
Ga.  Code,  §  708,  requiring  a  signal  to  be 
given  and  the  speed  of  the  train  to  be 
checked  as  it  approaches  a  crossing,  is  for 

*  See  also  ante,  22  ;  post,  lS3t 


the  protection  of  persons  and  property  at 
the  crossing;  yet  where  an  accident  takes 
place  beyond  the  crossing,  the  fact  that  the 
requirements  of  the  statute  were  disre- 
garded may  be  considered  by  the  jury  in 
determining  the  question  of  the  company's 
negligence.  Western  &*  A.  R.  Co.  v.  Jones, 
8  Am.  &^  Eng.  R.  Cas.  267,  65  Ga.  631. 

Where  the  suit  is  to  recover  for  the  kill- 
ing of  a  person  at  a  crossing  by  an  engine 
ill  charge  of  a  fireman  only,  and  no  signals 
were  given  as  required  by  statute,  the  ques- 
tion of  the  company's  negligence  is  for  the 
jury.  O'Mara  v.  Hudson  River  R.  Co.,  38 
A'.  Y.  445.— Following  Bilbee  v.  London, 
B.  &  S.  C.  R.  Co.,  18  C.  B.  N.  S.  584;  Stap- 
ley  V.  London,  B.  &  S.  C.  R.  Co.,  L.  R.  i 
Ex.  21 ;  Stubley  v.  London  &  N.  W.  R.  Co., 
L.  R.  I  Ex.  13.— Distinguished  in  Dodge 
V.  Burlington,  C.  R.  &  M.  R.  Co.,  34  Iowa 
276;  Houghkirk  v.  Delaware  &  H.  Canal 
Co.,  92  N.  Y.  219;  Culhane  v.  New  York  C. 
&  H.  R.  R.  Co.,  60  N.  Y.  133.  Quoted  in 
Mallard  v.  Ninth  Ave.  R.  Co.,  15  Daly  (N. 
Y.)  376,  7  N.  Y.  Supp.  666,  27  N.  Y.  S.  R. 
801  ;  Pendril  v.  Second  Ave.  R.  Co.,  43 
How.  Pr.  (N.  Y.)  399.  Reviewed  in  Keat- 
ing V.  New  York  C.  R.  Co.,  3  Lans.  (N.  Y.) 
469. 

Ordinary  care  and  prudence  may  require 
the  giving  of  signals  from  an  approaching 
train  to  warn  persons  lawfully  upon  the 
track,  and  the  omission  to  do  so  when  so 
required  will  subject  the  corporation  to 
liability  for  injury  caused  by  the  omission; 
but  unless  it  is  at  a  highway  crossing  in  re- 
spect to  which  the  statutory  duty  exists, 
the  omission  to  give  the  designated  signals 
is  not  negligence  as  matter  of  law,  but  the 
question  of  negligence  is  one  of  fact  for 
a  jury.  Cordell  v.  Ne^v  York  C.  &*  //.  R. 
R.  Co.,  64  N.  Y.  535 ;  reversing  6  Hun  461. 
— Followed  in  Byrne  v.  New  York  C.  & 
H.  R.  R.  Co.,  94  N.  Y.  12. 

In  an  action  to  recover  for  injuries  re- 
ceived at  a  street  crossing  it  appeared  that 
the  train  was  being  run  at  a  rapid  rate  of 
speed  ;  that  no  warning  was  given  ;  that  the 
crossing  was  in  a  populous  part  of  a  city 
and  the  night  dark.  Plaintiff  and  a  com- 
panion were  in  a  carriage  with  sides  closed. 
There  were  five  tracks,  the  two  westerly 
ones  belonging  to  defendant ;  and  as  they 
approached  the  first  track  g'^'og  west  they 
stopped,  looked  up  and  dc.vi  the  tracks 
and,  seeing  nothing,  made  haste  to  cross, 
and  were  struck  on  the  last  track  of  defend- 
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ant's  road.  The  view  north  was  unob- 
structed, except  by  the  glare  of  an  electric 
light  near  the  crossing.  Held,  that  whether 
defendant  exercised  due  care  in  running 
the  train  was  properly  submitted  to  the 
jury.  Moore  v.  New  York  C.  &•  H.  R.  R. 
Co.,  49  N.  V.  S.  R.  516.  2  Misc.  23,  21  N.  V. 
Sitpp.  436.— Followed  in  Hughes  v.  New 
York  C.  &  H.  R.  R.  Co.,  22  N.  Y.  Supp. 
1136. 

Ill  an  action  to  recover  damages  for  an 
injury  done  by  defendant's  train  to  plaintiff 
and  his  team  at  a  railroad  crossing,  there 
being  a  conflict  of  testimony  as  to  whether 
the  engine  had  given  the  signiil  required  by 
statute,  the  circuit  judge  erred  in  charging: 
"A  man  might  lie  down  on  the  track  and 
rely  on  being  warned  of  the  approach  of 
the  railroad  train  by  the  sounding  of  the 
whistle  and  the  ringing  of  the  bell ;  whereas 
if  the  law  did  not  enjoin  specifically  those 
precautions  on  the  part  of  the  railroad 
company,  the  man  might  be  guilty  of  neg- 
ligence, and  would  not  be  on  the  lookout 
when  he  knew  he  was  approaching  a  rail- 
road crossing."  What  facts  constitute 
gross  negligence  must  be  left  to  the  jury. 

While  V.  Augusta  6>»  K.  R.  Co.,  30  So.  Car. 
218,  9  5.  E.  Rep.  96. 

137.  Wlien  question  for  jury 
whether  sij^iials  were  given. — Where 
the  evidence  is  conflicting  as  to  whether 
signals  were  given  as  a  train  approached  a 
highway  crossing,  the  jury  is  the  proper 
judge  of  the  weight  of  the  evidence  and 
the  question  should  be  submitted  to  them. 
Chicago,  B.  &^  Q.  R.  Co.  v.  Kuster,  22  ///. 
App.  188.  Cla'eland,  C,  C.  <S-  St.  L.  R.  Co. 
v.  Richey,  43  ///.  App.  247.  Battishill  v. 
Humphreys,  34  Am.  &*  Eng.  R.  Cas.  69,  29 
Am.  6-  E/ig.  R.  Cas.  411,  64  Mich.  514.  38 
A^.  IV.  Rep.  581,  14  West.  Rep.  863.  McCor- 
niick  V.  Kansas  City,  Ft.  S.  <5-  M.  R.  Co.,  50 
J/o.  App.  109. — Following  Summerville  v. 
Hannibal  &  St.  J.  R.  Co.,  29  Mo.  App.  48; 
Cathcart  v.  Hannibal  &  St.  J.  R.  Co.,  19 
Mo.  App.  WT,.— Roach  v.  Flushing  &•  N.  S. 
R.  Co.,  58  N.  V.  626.  Shazo  v.  /e7tfett,  6 
Am.  dr-  Eng.  R.  Cas.  iii,  86  N.  F.  616. 
Beckwith  v.  New  York  C.  &•  H.  R.  R.  Co., 

54  Hun  (N.  Y.)  446,  28  N.  Y.  .9.  R.  292,  7 
N.  Y.  Supp.  719;  affirmed  in  \2^  N.  Y.  759, 
mem.,jfiN.  Y.  S.  R.  loio.     Towns  v.  Rome, 

W.  6-  O.  R.  Co.,  4  Silv.  Sup.  Ct.  (N.  Y.) 
332.    Gray  v.  North  Eastern  R.  Co.,  48  L. 

r.  904. 
Whether  a  railroad  company  failed  to 


ring  a  bell  or  blow  a  whistle  when  ap- 
proaching a  highway  crossing,  at  which 
place  a  train  collided  with  the  plaintiff's 
team,  and  whether  the  plaintiff  was  guilty 
of  a  want  of  ordinary  care  in  atten-.pting  to 
pass  over  the  track,  are  questions  for  the 
jury.  Mobile  Of  O.  R.  Co.  v.  Davis,  42  Am. 
&•  Eng.  R.  Cas.  70,  130  ///.  146,  22  A^  E. 
Rep.  850;  reversing  31  ///.  ApJ>.  490,  24  ///. 
App.  250. 

In  an  action  for  injuries  received  at  a 
crossing  the  negligence  charged  against  the 
defendant  was  a  failure  to  give  any  signal 
as  the  train  approached  tlie  crossing.  The 
defendant's  witnesses  testified  that  proper 
signals  were  given  before  tlie  train  reached 
the  crossing.  A  single  witness  for  the 
plaintiff  testified  that  he  was  observing  the 
train  which  caused  the  accident  and  did 
not  hear  it  give  any  signal, although  he  was 
in  a  situation  to  hear  it  if  it  had  been  given. 
Held,  that  there  was  a  conflict  in  the  testi- 
mony and  the  case  was  for  the  jury.  Lee  v. 
Chicago,  R.  I.  <S^  /-".  R.  Co.,  45  Am.  &*  Eng. 
R.  Cas.  1 57,  80  Iowa  172,  45  A'.  W.  Rep.  739. 
—Distinguishing  Ralph  v.  Chicago  &  N, 
W.  R.  Co.,  32  Wis.  182. — Annaker  v.  Chi- 
cago, R.  I.  <S^  P.  R.  Co.,%\  Iowa  267,47  ■^• 
W.  Rep.  68. 

138. al.so   as   to  what    signals 

sliould  liave  heen  given. — Whether  the 
proper  signals  were  given  or  the  necessary 
precautions  were  used  by  the  company  at 
the  time  the  accident  occurred  to  prevent 
injury  is  a  question  of  fact  to  be  deter- 
mined by  the  jury.  Paducah  &'  M.  R.  Co. 
V.  Hoehl,  12  Bush  (Ay.)  41,  18  Am.  Ry.  Rep. 

338- 

It  is  not,  however,  for  the  jury  to  deter- 
mine what  signals  should  have  been  given 
in  a  particular  case;  and  a  general  submis- 
sion of  that  question  to  them  without  quali- 
fication or  limitation  is  error.  IJyer  v.  Erie 
R.  Co.,  71  N.  Y.  228.— Following  Beisie 
gel  V.  New  York  C.  R.  Co.,  40  N.  Y.  9.— 
Applied  in  Hoffmann  v.  Fitchburg  R.  Co., 
67  Hun  (N.  Y.)  581,  51  N.  Y.  S.  R.  245,  22 
N.  Y.  Supp.  463- 

130.  Friglitonlng  teams  hy  reason 
of  failure  to  give  signals.*— (i)  General 

*Si;e  also  tiH/e,   15,    1^  ;  post,  284;  and 

title  Frightened  Teams. 

Frightening  horses  at  a  crossing  by  train  ap- 
proaching without  warning,  see  45  Am.  &  Eng. 
R,  Cas.  206,  adstr. 

Frightening  teams  by  noises  and  obstructions 
at  crossings,  see  note,  55  Am.  &  Eng.  R.  Cas.  134. 

Frightening  a  horse  by  striking  it  in  lowering 
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r«/i?j.— Evidence  of  the  failure  of  the  rail- 
road company  to  give  the  regular  signals  at 
a  public  crossing,  and  of  the  blowing  of  the 
whistle  on  the  crossing  just  immediately  be- 
fore the  collision  with  the  vehicle  in  which 
plaintiff  was  riding,  which  frightened  the 
horse  and  caused  the  accident,  is  sulLcient 
to  require  the  case  to  be  submitted  t£>  the 
jury,  I'hiladelphiii,  W.  tS^  B.  K.  Co.  v. 
Homeland,  66  Md.  149,  7  Atl.  Rep.  105.  See 
also  Ijreen  v.  Eastern  R.  Co.,  52  Minn.  79, 
S3  A^.  \V.  Rep.  808. 

If  a  train  approaches  a  highway  crossing 
at  grade  without  giving  the  signals  re- 
quired by  Mass.  Act  of  1862,  ch.  81,  or  other 
proper  warning,  it  is  liable  to  a  person  in- 
jured thereby,  though  the  injury  results  not 
from  a  collision,  but  from  plaintiff's  horse 
becoming  frightened,  where  it  appears  that 
the  fright  might  have  been  guarded  against 
if  the  signals  had  been  given.  Norton  v. 
Eastern  R.  Co.,  113  Mass.  366.  —  Distin- 
guishing Flint  V.  Norwich  &  W.  R.  Co., 
no  Mass.  222. — Distinguished  in  San- 
born V.  Detroit,  B.  C.  &  A.  R.  Co.,  91  Mich, 
538.  Followed  in  Prescoit  v.  Eastern  R, 
Co.,  113  Mass.  370.  Reviewed  in  Har'  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  56  Iowa  166. 

The  provision  of  N.  Y.  Railroad  Act  of 
1854,  §  7.  requiring  certain  signals  to  be 
given  upon  railroad  trains  approaching 
highway  crossings,  was  intended  not  only  to 
protect  persons  lawfully  using  a  highway 
from  danger  of  collision  at  crossings,  but 
also  from  danger  arising  from  the  fright  of 
horses  by  passing  trains.  Voak  v.  Northern 
C.  R.  Co.,  75  N.  Y.  320. 

If  a  traveler  upon  a  highway  crossing  a 
railroad  is  himself  free  from  fault,  and  does 
not  hear  an  approaching  train,  and  the 
company  is  guilty  of  negligence  in  not  giv- 
ing the  proper  signals,  it  cannot  escape  re- 
sponsibility because  the  horse  of  the  trav- 
eler, frightened  by  the  sudden  approach  of 
the  engine,  suddenly  starts  forward  and, 
getting  beyond  control,  draws  the  wagon 
onto  the  track  and  so  exposes  the  traveler 
to  injury.  It  is  not  a  legal  inference  that 
the  traveler  heard  the  approach  of  the  train 
because  the  horse  did.  Cosj^rove  v.  New 
York  C.  &•  H.  R.  R.  Co.,  6  Am.  6-  Eng.  R. 
Cas.  35,  87  N.  Y.  88,  41  Am.  Rep.  355 ;  see 
13  Nun  329.— Distinguished  in  Sanborn 


railroad  gate.  Company  liable  for  injury  re- 
ceived by  overturning  carriage  due  to  driver's 
rein  breaking,  see  49  Am.  &  Eng.  R.  Cas.  488, 
abitr.;  see  also  Fkightened  Teams,  3. 


V.  Detroit,  B.  C.  &  A.   R.   Co,,  91   Mich. 
538. 

If  one  driving  on  the  highway  does  not 
discover  the  approach  of  a  train  by  reason 
of  a  failure  to  give  the  proper  signals  and 
the  horses  become  unmanageable  and  rush 
upon  the  track,  the  company  is  not  relieved 
of  liability  if  the  fright  of  the  horses  and 
their  unmanageable  state  were  occasioned 
by  the  near  approach  of  the  train  and  that 
near  approach  was  occasioned  by  the  failure 
to  give  proper  signals.  Texas  <S->  P.  R.  Co. 
V.  Chapman,  57  Tex.  75. 

Wis.  Rev.  St.  §  1809,  requiring  the  bell  to 
be  rung  and  the  whistle  blown  before  a 
locomotive  crosses  a  highway,  was  intended 
to  guard  against  the  danger  of  injury  from 
the  frightening  of  teams  traveling  upon  the 
highway  near  the  crossing,  as  well  as  the 
danger  of  actual  collision  at  the  crossing; 
and  a  company  is  therefore  liable  for  in- 
juries caused  by  a  failure  to  comply  with 
the  statute,  to  persons  traveling  upon  a 
highway  parallel  to  the  railroad  and  not 
intending  to  cross  the  track.  Ransom  v. 
Chicago,  St.  P.,  M.  &>  O.  R.  Co.,  19  Am.  &> 
Etig.  R.  Cas.  16,  62  iris.  178,  22  A^.  IF.  Rep. 
147.  51  Am.  Rep.  718.— CRITICISING  East 
Tenn.,  V.  &  G.  R.  Co.  v.  Feathers,  10  Lea 
(Tenn.)  103.  Distinguishing  Holmes  v. 
Central  R.  &  B.  Co.,  37  Ga.  593 ;  Elwood  v. 
New  York  C.  &  H.  R.  R.  Co..  4  Hun  (N.  Y.) 
808 ;  Fletcher  v.  Atlantic  &  P.  R.  Co.,  64 
Mo.  484;  Haast/.  Grand  Rapids  &  I.  R.  Co., 
47  Mich.  401.  Quoting  People  v.  New 
York  C.  R.  Co.,  25  Barb.  (N.  Y.)  199.  Re- 
viewing Harty  v.  Central  R.  Co.,  42  N.  Y, 
468. — Disapproved  in  Louisville,  E.  &  St. 
L.  Con.  R.  Co.  V.  Lee,  47  111.  App.  384. 
Di.STiNGUlSHED  IN  Sanborn  v.  Detroit,  B. 
C.  &  A.  R.  Co.,  91  Mich.  538. 

A  company  which  has  not  complied  with 
the  statutory  condition  of  ringing  a  bell 
when  approaching  a  crossing  is  liable  for 
injuries  resulting  from  a  horse  taking  fright 
at  the  approach  of  a  train  and  throwing  the 
occupants  of  the  carriage  over  the  danger- 
ous part  of  the  highway  onto  the  track, 
though  there  was  no  contact  between  the 
engine  and  the  carriage.  Grand  Trunk  R. 
Co.  V.  Sihbald,  20  Can.  Sup.  Ct.  259;  affirm- 
ing 18  Out.  App.  184, 19  Ont.  164. — Follow- 
ing Grand  Trunk  R.  Co.  v.  Ros»jnberger,  9 
Can.  Sup.  Ct.  311.  Reconciling  Victorian 
R.  Com'rs  v,  Coultas,  13  App.  Cas.  222. 

(2)  Illustrations, — Conn.  Gen.  St.  §  3554 
requires  that  the  steam  whistle  be  blown  or 
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the  bell  rung  all  the  way  after  a  train  is 
within  eighty  rods  of  a  grade  crossing. 
Held,  that  an  engineer  was  not  in  fault  for 
blowing  the  whistle  when  the  ringing  of  the 
bell  would  not  have  frightened  horses  on 
the  highway,  that  being  a  more  effective 
method  of  warning  persons  near  the  grade 
crossing  of  the  approach  of  the  train.  Bailey 
V.  Hartfoyd  <S-  C.  V.  K.  Co.,  37  Am.  &^  Eng. 
Ji.  Cas.  483,  56  Conn.  444,  16  All.  Rep.  234. 

No  liiibility  of  the  company  to  plaintiff 
could  grow  out  of  the  fact  that  the  engineer 
did  not  begin  to  blow  his  whistle  so  far 
back  as  the  law  required  and  that  plaintiff, 
if  it  had  been  so  blown,  would  have  been 
warned  of  the  approach  of  the  train  in  sea- 
son to  have  waited  in  a  safe  place  for  it  to 
pass.  Bailey  v.  Hartford  &*  C.  V.  K.  Co., 
yj  Am.  &-  Eng.  R.  Cas.  483,  56  Conn.  444, 16 
^Itl.  Rep.  234. 

Plaintiff  was  riding  in  a  buggy  upon  a 
highway  crossed  by  defendant's  track,  she 
herself  driving.  She  was  accustomed  to 
drive  and  had  a  steady  horse.  She  ap- 
proached the  track  with  great  caution, 
looking  and  listening  for  a  train.  A  train 
approached  the  crossing  without  -giving  the 
statutory  warnings,  and  in  consequence  of 
obstructions  plaintiff  did  not  see  its  ap- 
proach until  she  was  within  three  rods  of 
the  crossing.  She  could  not  turn  around, 
her  horse  became  frightened  a--^  restive, 
she  backed  it  about  three  rods,  and  at  a 
loud  blast  of  the  whistle  given  at  the  cross- 
ing it  turned  around  and  she  was  thrown 
from  the  buggy  and  injured.  Held,  that 
the  jury  were  authorized  to  find  that  if  the 
warning  had  been  given  she  could  and 
would  have  stopped  in  time  to  have  escaped 
danger,  and  that  it  was  because  it  was  not 
given  she  was  lured  on,  without  any  fault  on 
her  part,  to  a  place  of  danger;  and  that 
these  facts  authorized  a  verdict  in  her  favor. 
Voak  V.  Northern  C.  R.  Co.,  75  ^V.  Y.  320. 

The  neglect  of  a  railroad  company's  em- 
ployes to  give  warning  of  the  approach  of 
an  engine  to  a  crossing  caused  the  driver  of 
a  team  to  go  upon  the  track,  where  he 
found  himself  in  such  a  position  of  seem- 
ing peril  that  he  justifiably  dropped  the 
lines  and  leaped  from  the  wagon,  leaving 
the  horses  to  shift  for  themselves.  An  in- 
jury to  one  of  the  horses  resulting,  as  sup- 
posed, from  the  entanglement  of  the  lines 
in  the  wheel  of  the  wagon  while  the  horses 
v/ere  running  away  in  fright  caused  by  the 
approach  of  the  engine  was  the  natural, 


primary,  and  proximate  result  of  the  negli- 
gent act  of  the  engineer,  no  intervening 
independent  cause  being  shown  to  exist. 
Quigley  \.  Delaware  &*  H.  Canal  Co.,  142 
Pa.  St.  388,  21  All.  Rep.  827. 

A  railroad  built  a  wharf  or  platform 
alongside  a  siding  to  be  used  in  piling  lum- 
ber to  be  loaded  on  cars.  About  200  feet 
distant  it  built  a  crossing  over  the  track  for 
the  use  of  persons  bringing  in  lumber.  A 
driver  came  to  a  mill  near  by  for  lumber,  but 
there  being  none  there  the  owner  of  the 
mill  brought  him  to  the  siding  for  it.  A 
train  came  through  a  cut  near  by,  without 
whistle  or  other  signal.  The  horses  took 
fright  and  ran  toward  the  crossing.  In  try- 
ing to  rescue  them  the  driver  was  carried  to 
the  crossing  and  killed  by  the  train.  Held, 
that  the  driver  was  lawfully  at  the  siding, 
and  that  it  was  negligence  in  the  company 
to  allow  the  train  to  approach  without  a 
sigoal.  Vanwart  v.  New  Brunswick  R.  Co., 
27  New  Brun.  59. 

As  the  accident  might  have  been  avoid- 
ed if  the  defendants  had  exercised  reason- 
able care  and  caution  in  approaching  the 
cutting,  there  was  not  such  contributory 
negligence  on  the  part  of  the  deceased  as 
to  prevent  his  widow  from  recovering  dam- 
ages for  his  death.  Vanwart  v.  New 
Brunswick  R.  Co. ,  27  New  Brun.  59. 

140.  Fri|rlitciiiii$;  tenin  by  blow- 
ing.*— Where  an  engineer  is  approaching 
a  highway  crossing  with  his  train  at  a  rapid 
rate  and  when  near  the  crossing,  but  as 
soon  as  it  is  possible,  he  sees  a  team  ap- 
proaching the  track  and  that  a  collision 
will  certainly  oonir  unless  something  is 
done  inimediat^l>  lo  prevent  it,  the  natural 
and  usual  thing  to  do  is  to  sound  the 
whistle,  and  in  so  doing  he  is  not  guilty  of 
negligence,  though  the  sound  of  the  whistle, 
by  frightening  the  horses,  may  possibly 
contribute  to  the  collision.  Schaefert  v. 
Chicago,  M.  (S~»  St.  P.  R.  Co.,  62  Iowa  624, 
17  N.  W.  Rep.  893. 

141.  No  liability  unless  failure  to 
i;ivc  sif^nals  caused  or  contributed 
to  lu.jury. — A  recovery  cannot  be  had  for 
personal  injuries  caused  by  a  moving  rail- 
road train  merely  because  the  engineer  in 
charge  of  the  train  failed  to  give  the  cau- 
tionary signals  prescribed  by  the  statute 
when  it  appears  that  the  injuries  did  not 
result  from    such   failure ;    nor  when    the 

*  See  also  ante,  15,  16 ;  post,  155,  284. 
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plaintiff's  own  negligence  contributed  proxi- 
mately to  the  injury.  East  Tenn,,  V.  6-  G. 
K,  Co.  V.  King,  31  Am.  &>  Eng.  R.  Cas.  385, 
81  Ala.  177,  2  So.  Rep.  152.  Central  R.  Co. 
V.  Brinson,  19  ^;«.  &*  Eitg.  R.  Cas.  42,  70 
Ga.  207.  Chicago  &*  A.  R.  Co.  v.  McDaniels, 
63  ///.  122,  7  yiw.  Ry.  Rep.  60.— Followed 
IN  Indianapolis  &  St.  L.  R.  Co.  v.  Holloway, 

63  HI.  121;  Western  Union  R.  Co.  t/.  Fulton, 

64  111.  271.— Chicago,  B.  &•  Q.  R.  Co.  v.  Ka« 
Patten,  64  ///.  510.  Peoria,  P.  &•  J.  R.  Co. 
V.  Siltman,  67  ///.  72.  Rockford,  R.  I.  &* 
St.  L.  R.  Co.  V.  Linn,  67  Jll.  109.— Distin- 
guished IN  Toledo,  W.  &  W.  R.  Co.  v. 
McGinnis,  71  111.  346. — Illinois  C.  R.  Co.  v. 
Benton,  69  ///.  174.  Toledo.  Si.  L.  &•  K.  C. 
R.  Co.  V.  Cline,  45  Ant.  &*  Eng.  R.  Cas.  \  50, 
135  ///.  41,  25  A^.  E.  Rep.  846;  reversing  31 
///.  App.  563.     Chicago,  B.  &*  Q.  R.  Co.  v. 

Wells,  42  ///.  App.  26.  Cleveland,  C,  C.  &* 
St.  L.  R.  Co.  V.  Richey,  43  ///.  App.  247. 
Chicago  &^  A.  R.  Co.  v.  Logue,  47  ///.  App. 
292. — Following  Chicago,  B.  &  Q.  R.  Co. 
V.  Dvorak,  7  111.  App.  555  ;  Galena  &  C.  U. 
R.Co.  V.  Dill,  22  111.  265;  Indianapolis  «i  St. 
L.  R.  Co.  V.  Blackman,  63  111.  117;  Toledo, 
W.  &  W.  R.  Co.w.  Jones,  76  111.  311.— /ir/^r 
V.  Chicago,  R.  I.  &*  P.  R.  Co.,  34  Iowa  153, 
5  Am.  Ry.  Rep.  469.    Horn  v.  Baltimore  &• 

0.  R.  Co.,  54  Ftf</.  y?<^.  Joi,6  U.  S.App.  381, 
4  C.  C.  A.  346. — Quoting  Pennsylvania  Co. 
V.  Rathgeb,  32  Ohio  St.  66. —  Texas  &^  P.  R. 
Co.  V.  Wright,  23  Am.  &*  Eng.  R.  Cas.  304, 
62  Tex.  5 1 5.  Butcher  v.  West  Virginia  &* 
P.  R.  Co.,  37  W.  Va.  180,  16  5.  E.  Refi.  457. 
— Quoting  Beyel  v.  Newport  News  &  M. 
V.  R.  Co..  34  W.  Va.  538. 

Railroad  companies  are  not  liable  prima 
facie  for  any  and  all  damages  that  a  party 
may  sustain  when  they  have  omitted  to 
give  the  statutory  signals,  whether  such 
damages  were  sustained  by  reason  of  such 
failure  or  not.  Until  some  proof  is  given 
tending  to  show  that  the  injury  resulted 
from  the  failure  to  ring  a  bell  or  blow  a 
whistle,  the  burden  of  proving  that  it  did 
not  arise  from  such  failure  is  not  cast  on  the 
company.  Galena  &*  C.  U.  R.  Co.  v.  Loomis, 
13  ///.  548.— Distinguished  in  Chicago,  R. 

1.  &  P.  R.  Co.  V.  Fitzsimmons,  40  111.  App. 
360.  Reviewed  in  Bellefontaine  R.  Co.  v. 
Hunter,  33  Ind.  335. 

In  a  suit  for  a  personal  injury,  where  the 
evidence  is  conflicting,  an  instruction  for 
plaintiff  that  if,  while  he  was  crossing  the 
track,  defendant  ran  its  train  recklessly  and 
negligently,  without  ringing  a  bell  or  blow- 


ing a  whistle,  or  warning  of  any  kind,  and 
ran  a  car  upon  and  against  the  plaintiff's 
wagon,  thereby  causing  to  plaintiff  serious 
injury,  then  plaintiff  is  entitled  to  recover, 
is  not  erroneous  as  omitting  the  vital  con- 
dition that  the  reckless  running  of  the 
train,  and  failing  to  give  the  usual  signals, 
must  have  been  the  cause  of  the  accident. 
The  word  "  thereby  "  was  intended  to  refer 
to  all  that  preceded  it,  both  as  to  the  act  of 
propulsion  and  the  act  of  striking.  Union- 
Rolling  Mill  Co.  V.  Gillen,  100  ///.  52. 

142.  Whether  failure  to  Higiiul  wa» 
cause  of  ii^ury  is  u  question  for  the 
jury. — The  neglect  to  sound  the  whistle  or 
ring  the  bell  of  a  locomotive  engine  is  not 
of  itself  such  negligence  as  will  justify  a  re- 
covery for  damage  to  property  injured  upon 
the  track.  The  injury  must  be  shown  to 
be  the  result  of  the  omission  or  neglect  of 
the  duty  imposed  by  statute,  and  this  is  t< 
be  determined  by  the  jury.  Indianapolis  & 
St.  L.  R.  Co.  V.  Blackman,  63  ///.  1 17,  7  Am. 
Ry.  Rep.  56.— Following  Galena  &  C.  U. 
R.  Co.  V.  Dill,  22  111.  264.— Followed  im 
Chicago  &  A.  R.  Co.  v.  Logue,  47  111.  App. 
2()z.— Chicago,  B.  <S-  Q.  R.  Co.  v.  Lee,  68  ///. 
576. — Distinguished  in  Chicago  &  N.  W. 
R.  Co.  v.  Goebel,  119  111.  515. 

Under  the  statute  requiring  signals  to  be 
given  by  a  railroad  train  on  approaching  a 
public  crossing,  a  failure  to  give  the  signals 
is  negligence  as  a  matter  of  law  only  when 
injury  results  from  the  neglect.  Maney  v. 
Chicago,  D.  Sf  Q.  R.  Co.,  49  ///.  App.  105. 

Where  the  suit  is  to  recover  for  personal 
injuries  at  a  crossing,  and  the  complaint 
alleges  negligence  in  running  the  train  at  a 
prohibited  rate  of  speed,  and  in  failing  to 
ring  a  bell  or  sound  a  whistle,  instructions 
which  take  from  the  jury  the  consideration 
of  the  question  whether  the  injuries  were 
received  in  that  way  are  erroneous.  Chicago, 
B.  &^  Q.  R.  Co.  V.  Dvorak,  7  ///.  App.  555. 
—Followed  in  Chicago  &  A.  R.  Co,  v. 
Logue,  47  111.  App.  292. 

143.  Illowiiif?  before  reaching;  the 
8ig:iiaI-i>ost. — The  Texas  statute  providing 
that  a  whistle  shall  be  blown  at  least  eighty 
rods  from  all  highway  crossings  is  sufficient- 
ly complied  with  by  blowing  at  a  greater 
distance  than  eighty  rods  from  the  cross- 
ing, if  it  was  so  blown  that  a  person  of  or- 
dinary hearing  could  have  heard  it  at  the 
crossing,  whether  plaintiff  actually  heard  it 
or  not.  Texas  &*  P.  R.  Co.  v.  Bryant,  56 
Fed.  Rep.  799. 
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An  engineer,  approaching  a  grade  cross- 
ing, where  there  was  a  whistling-post  eighty 
rods  from  the  crossing,  blew  the  whistle  at 
a  point  four  hundred  feet  short  of  the  post, 
and  did  not  blow  it  again.  The  bell,  how- 
ever, was  constantly  rung  until  the  crossing 
wus  passed.  The  plaintifi's  intestate  was 
approaching  the  crossing  whr.n  tlie  whistle 
was  blown,  and  was  soon  afiL/  I'.iilcd  there. 
The  wind  was  unfavorable  for  carrying  the 
sound  of  the  wliistle  to  him,  and  it  did  not 
appear  tliat  he  heard  it,  although  it  could 
have  been  heard.  The  court  below  found, 
wholly  by  reason  of  the  neglect  of  the  en- 
gineer to  blow  the  whistle  when  within  the 
eighty  rods,  that  he  was  guilty  of  negligence. 
//f/</, correct  (two  judges  dissenting).  Bates 
V.  New  York  &*  N.  E.  R.  Co.,  6o  Conn.  259, 
22  Atl.  Rep.  538. 

144.  Failure  uut  excused  by  iUct 
that  eujfin«cr  was  busy.— Except  in  a 
case  of  sudden  and  unexpected  emergency, 
the  fact  that  the  engineer  of  the  locomotive 
was  otherwise  engaged  upon  it,  and  tiicrc- 
fore  did  not  give  the  statutory  signal  on  ap- 
proaching a  highway  crossing,  is  no  justifi- 
cation to  a  railroad  company.  Petrie  v. 
Columbia  &*  G.  R.  Co.,  35  A/n.  &*  Eng.  R. 
Cas.  430,  29  So.  Car.  303,  7  S.  E.  Rep.  515. 

145.  Giviiit;  statutory  signals  does 
not  always  dispense  with  other  pre- 
oautions.*-— In  case  of  collision  the  fact 
that  the  statutory  signals  were  given  is  not 
enough  in  all  cases  to  absolve  the  railroad 
company  from  a  charge  of  negligence ; 
other  precautions  may  be  required  in  some 
localities  and  under  some  circumstances. 
Dyer  V.  Erie  R.  Co. ,71  N.  F.  228.— Applied 
IN  Finklestein  v.  New  Yoric  C.  &  H.  R. 
R.  Co.,  41  Hun  (N.  Y.)  34,  2  N.  Y.  S.  R. 
680.  Quoted  in  Crawford  v.  Delaware,  L. 
&  W.  I^.  Co.,  22  J.  &  S.  (N.  Y.)  262.  13  N. 
Y.  S.  R.  2()'&.~Morris  v.  Chicago,  M.  &>  St. 
P.  R.  Co.,  26  Fed.  Rep.  22.  Webb  v.  Port- 
land &*  K.  R.  Co.,  57  Me.  117.— Quoting 
Bradley  v.  Boston  &  M.  R.  Co.,  2  Cush. 
(Mass.)  539.  Reviewing  Shaw  v.  Boston 
&  W.  R.  Corp.,  8  Gray  (Mass.)  A,l.—Linfield 
v.  Old  Colony  R.  Corp.,  10  CusA.  (Afass.)  562. 
— Distinguished  in  Favor  v.  Boston  &  L. 


•See  also  ati/e,  7. 

Strict  observances  of  statutory  regulations  as  to 
signals  not  conclusive  in  favor  of  company,  see 
note,  19  Am.  &  Eng.  R.  Cas.  296. 

Where  ringing  bell  and  sounding  whistle  would 
not  prevent  injury,  see  note,  23  Am.  &  Eng.  R. 
Cas.  307. 


R.  Co.,  1 14  Mass.  350. — New  I'ork,  L.  E,  &* 
W.  R.  Co.  V.  Randel,  23  Am.  S-r'Eng.  R.  Ciii. 
308,  47  A'.  J.  L.  144.  Lindeman  v.  New 
York  C.  <&*  //.  R.  R.  Co.,  1 1  N.  Y.  S.  R.  837, 
46 //««  679.  I'andewater  v.  New  York  &* 
N.  E.  R.  Co.,  74  Hun  32,  26  A^.  Y.  Supp.  397, 
56  A'.  Y.  S.  R.  2o3.  Ham  v.  Grand  Trunk 
R.  Co.,  II  U.  C.  C.  P.  86.— Approving 
Renaud  v.  Great  Western  R.  Co.,  12  U.  C. 
Q.  B.  424. 

Under  ordinary  circumstances  it  is  not 
the  duty  of  a  railroad  engineer  upon  ap- 
proaching a  highway  crossing  to  both  blow 
the  whistle  and  ring  the  bell ;  but  notwith- 
standing an  order  of  the  railroad  commis- 
sioners dispensing  witli  the  blowing  of  the 
whistle,  it  is  yet  his  duty  to  blow  it  if  neces- 
sary to  prevent  accident,  and  if  the  exercise 
of  reasonable  care  requires  it.  Roiven  v. 
New  York,  N.  H.  &•  //.  R.  Co.,  59  Conn. 
364,  21  Atl.  Rep.  1073. 

The  statute  (Conn.  Gen.  St.  §  3554)  re- 
quires engineers  of  railroad  trains  to  com- 
mence sounding  the  steam  whistle  or  bell 
when  within  eighty  rods  of  any  grade  cross- 
ing, and  to  keep  sounding  it  occasionally 
until  the  crossing  is  passed.  Held,  that 
where  the  highest  degree  of  diligence  may 
justly  be  required  a  literal  compliance  with 
the  statute  may  not  be  enough.  Rates  v. 
New  York  &>  N.  E.  R.  Co.,  60  Conn.  259,  22 
Atl.  Rep.  538. 

This  is  especially  so  where  the  duty  which 
the  statute  was  intended  to  enforce  did  not 
originate  in  and  is  not  measured  by  the 
statute,  but  existed  at  common  law.  Rates 
v.  Neiu  York  &^  A'.  E.  R.  Co.,  60  Conn.  259, 
22  Atl.  Rep.  538. 

A  company  does  not  discharge  its  whole 
duty  to  the  public  nierely  by  ringing  a  bell, 
where  tlie  speed  of  the  train  is  such  as  to 
render  tlie  notice  thereby  given  of  no  avail. 
Bltyle  V.  Ne7(/  York  C.  &>  H.  R.  R.  Co.,  1 1 
N.  Y.  S.  R.  585,  46  Hun  675,  mem.;  af- 
firmed in  1 1 3  yV.  ]'.  626,  mem.,  20  N.  E.  Rep. 
877,  22  A'.    Y.  S.  R.  993. 

A  railroad  company  has  not  discharged 
its  whole  duty  to  the  public  by  simply  caus- 
ing the  bell  to  be  rung  or  the  whistle 
sounded  for  the  distance  required  by 
statute  before  crossing  a  street  or  highway, 
and  particularly  in  populous  cities  or  vil- 
lages. Zimmcr  v.  New  York  C.  &>  H.  R.  R. 
Co.,  7  Hun  (A'.  1^.)  552 ;  affirmed  in  67  A'.  Y. 
601,  mem. — Quoting  CostcUo  v.  Syracuse, 
B.  &N.  Y.  R.  Co..  65  Barb.  103.  Rkviewino 
Fero  V.  Buffalo  &  S.  L.  R.  Co.,  22  N.  Y.  209; 
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Beiseigcl  v.  New  York  C.  R.  Co.,  34  N.  Y. 
628. 

Where  a  train  is  bacliiiig  at  a  rate  of  four 
miles  an  hour  near  a  street  crossing  unpro- 
tected by  gates,  with  cars  in  front,  merely 
giving  the  statutory  signals  will  not  neces- 
sarily relieve  it  from  the  duty  of  using 
other  precautions  to  warn  persons  who  may 
be  on  or  near  the  crossing.  McCaffrty  v. 
Delaware  &•  II.  Canal  Co.,  16  N.  Y.  Siipp. 
495  ;  affirmed  in  33  iV.  E.  Rep.  339. 

The  requirements  of  the  statute  law  as  to 
signals  at  a  railroad  crossing,  and  to  be 
given  by  an  engine  on  approaching  a  cross- 
ing, did  not  supersede  other  proper  signals, 
nor  give  a  new  cause  of  action  under  these 
statutes.  Kaminilsky  v.  Northeastern  R. 
Co.,  25  So.  Car.  53. 

Plaintiff  was  injured  at  a  crossing  where 
the  viv,w  of  an  approaching  train  was  ob- 
structed by  a  deep  cut  and  a  watch-house 
erected  by  the  company,  and  where  ihe 
sound  of  falling  water  prevented  the  noise 
of  the  train  or  signals  from  being  heard. 
The  train  was  running  about  sixty  miles  an 
hour.  Held,  that  under  such  circumstances 
the  mere  ringing  of  the  bell  and  sounding 
the  whistle  did  not  excuse  the  company 
from  giving  further  warning.  Richardson 
v.  New  York  C.  R.  Co.,  45  A'.  Y.  846. -A  i'- 
PLiEi)  IN  Finklestein  ?'.  New  York  C.  &  H. 
R.  R.  Co.,  4r  Hun  (N.  Y.)  34,  2  N.  Y.  S.  R. 
680.  Distinguished  in  Cordell  v.  New 
York  C.  &  H.  R.  R.  Co.,  70  N.  Y.  119. 
QuoTKii  IN  Cohen  v.  Eureka  &  P.  R.  Co., 
14  Nev.  376.  Reviewed  in  Pennsylvania 
R.  Co.  V.  Matthews,  36  N.  J.  L.  531  ;  Inger- 
soll  V.  New  York  C.  &  H.  R.  R.  Co.,  6  T.  & 
C.  (N.  Y.)  416,  4  Hun  277,  mem. 

14<t.  Nooosslty  of  other  precau- 
tions in  for  the  jury.*— The  fact  that  a 
bell  was  rung  will  not  necessarily  establish 
due  care  on  the  part  of  the  company,  if  the 
jury  are  of  the  opinion  that  the  circum- 
stances required  other  and  additional  pre- 
cautions to  secure  the  safety  of  persons  at 
the  crossing.  Finklestein  v.  A'ew  York  C. 
&•  H.  K.  R.  Co.,  41  Ilnn  {N.  Y.)  34,  2  A^.  Y. 
S.  R.  680.— AiM'LViNG  Richardson  v.  New 
York  C.  R.  Co.,  45  N.  Y.  846;  Eaton  v.  Erie 
R.  Co.,  51  N.  Y.  544;  Weber  v.  New  York 
C.  &  H.  R.  R.  Co.,  58  N.  Y.  451 :  Dyer  v. 
Erie  R.  Co.,  71  N.  Y.  228;   Ryan  v.  N  /f 

*  When  it  is  province  of  jury  to  determine 
whether  other  precautions  should  have  been 
taken  in  addition  to  ringing  bell  at  highway 
crossings,  see  note,  15  L.  R.  A,  439. 


York  C,  &  H.  R.  R.  Co.,  37  Hun  186; 
Barry  v.  New  York  C.  &  H.  R.  R.  Co.,  92 
N.  Y.  289. — Crawford  v.  Delaware,  L.  &» 
W.  R.  Co.,  22  /.  <^  5.  {N.  Y.)  262.— QUOT- 
ING  Beisiegel  v.  New  York  C.  R.  Co.,  40  N. 
Y.  13;  Weber  v.  New  York  C.  &  H.  R.  R, 
Co.,  58  N.  Y.  458;  Dyer  v.  Erie  R.  Co.,  71 
N.  Y.  22,0.— Texas  6-  P.  R.  Co.  v.  Howard., 
2  Tex.  Unrep.  Cas.  429.  —  Following 
Eaton  V.  Erie  R.  Co.,  51  N.  Y.  544. 

Where  a  train  is  backing  toward  the  cross- 
ing, the  fact  that  tlie  bell  was  rung  does  not, 
as  matter  of  law,  establish  reasonable  care ; 
it  is  for  the  jury  to  determine  as  to  whether 
any  other  precautions  should  have  been 
•taken  upon  the  train,  under  the  circum- 
stances. Byrne  v.  New  York  C.  (S^  H.  R.  R. 
Co.,  104  A^.  Y.  362,  10  A^.  E.  Rep.  539,  5  .V. 
Y.  S.  R.  722,  58  Am.  Rep.  512  ;  affirming  id 
Hun  647,  mem.  —  APPLIED  IN  Buck  v.  Man-* 
hattan  R.  Co.,  15  Daly  (N.  Y.)  48,  2  N.  Y. 
Supp.  718,  19  N.  Y.  S.  R.  908;  Larkin  v. 
New  York  &  N.  R.  Co.,  46  N.  Y.  S.  R.  658. 
Distinguished  in  Morris  i/.  Brown,  iii  N. 
Y.  318,  18  N.  E.  Rep.  722,  19  N.  Y.  S.  R. 
355,  7  Am.  St.  Rep.  751. 

147.  Contrary  rule.*  —  A  statute 
which  requires  of  railroad  companies  cer- 
tain precautionary  measures  at  higliway 
crossings,  is  exhaustive  and  defines  the 
whole  of  the  ordinary  duty  of  sucli  com- 
panies in  the  matter.  Dyson  v.  New  York 
&•  N.  E.  R,  Co.,  57  Conn.  9,  17^//.  Rep. 
137. 

The  statute  requires  every  railroad  cor- 
poration to  cause  a  bell  of  at  least  tiiirtv 
pounds'  weight  to  be  rung  ora  steam  wi jstle 
to  be  sounded  at  the  distance  of  at  least 
eighty  rods  before  a  public  highway  is 
reached  by  a  train  or  locomotive,  and  kept 
so  ringing  or  being  sounded  until  the  high- 
way is  reached  ;  and  when  this  is  done,  the 
railroad  company  has  discharged  its  duty 
imposed  by  the  statute,  whether  such  sig- 
nal given  is  heard  or  not.  The  statute 
does  not  require  the  giving  of  such  signals 
of  the  approach  of  a  train  as  to  enable 
others  absolutely  to  ascertain  its  approach 
and  avoid  being  injured.  Chicago,  B,  &«•  Q, 
R.  Co.  V.  Dougherty,  1 9  ^1m,  <S«»  Eng.  R.  Cas. 
292, 1 10  ///.  521 ;  reversiftg  14  ///.  App.  196 ; 
further  appeal  125  ///.  127,  14  IVest.  Rep. 
400,  17  N.E.  Rep.  I. 

If  a  railway  company  has  such  a  bell  on 

*  Giving  statutory  signals  ns  measure  of  train- 
men's duty  at  highway  crossings,  see  note,  15  L. 
R.  A.  426. 
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an  engine  attached  to  a  train  as  the  statute 
requires,  and  it  is  rung  in  the  manner  re- 
quired, then,  so  far  as  giving  signals  before 
the  train  reaches  a  public  highway  crossing 
is  concerned,  the  company  is  without  blame, 
whether  the  signal  so  given  is  observed  or 
heeded,  or  not,  by  one  attempting  to  cross 
the  railroad  track  on  the  public  highway. 
Chicago,  B.  6>»  Q.  R.  Co.  v.  Dougherty,  19 
Am.  &*  Eng.  R.  Cas.  292,  no  ///.  521  ;  re- 
versing 14  ///.  App.  196  ;  further  appeal,  125 
///.  127,  14  West.  Rep.  400,  17  A'.  E.  Rep.  i. 
—Approved  in  New  York,  L.  E.  &  W. 
R.  Co.  V.  Leaman,  54  N.  J.  L.  202.— New 
York,  L.  E.  <S-  W.  R.  Co.  v.  Leaman,  54  A'. 
/.  L.  202,  23  Atl.  Rep.  691.— Approving 
Cliicago,  B.  &  Q.  R.  Co.  v.  Dougherty,  no 
111.  521. 

148.  May  be  necessary  where  not 
required  by  statute.'*' — While  the  stat- 
ute only  requires  signals  at  public  highway 
crossings,  still  a  jury  may  find  that  a  com- 
pany is  negligent  in  not  giving  them  at 
other  places,  as  where  the  injury  occurs  on 
the  company's  grounds  at  a  station  which 
is  extensively  and  r  -^•^"riously  used  by  the 
public  as  a  crossing,  without  objection  from 
the  company.  Wtnslow  v.  Boston  <S-  A.  R. 
Co.,  II  A.   v.  S.R.&31. 

Although  the  statute  did  not  require  the 
whistle  to  be  blown  at  the  pboe  in  question, 
if  those  in  charge  of  the  train  Siiw  the 
plaintiti  approaching  the  crossing  and  be- 
lieved that  he  was  unaware  of  the  train's 
approach,  it  was  their  duty  to  sound  the 
whistle  as  well  as  to  take  every  other  rea- 
sonable precaution  to  prevent  tiie  collision. 
/'/per  V.  Chieaoo,  M.  <S-  St.  P.  R.  Co.,  77 
li'is.  247,  46  a!  JV.  Rep.  165. 

140.  Duty  to  blow  or  ring.— The  law 
only  requires  that  either  a  bell  or  a  whistle 
be  sounded  at  highway  crossings,  nut  both. 
Ohio  &•  M.  R.  Co.  V.  Reed,  40  ///.  App.  47. 
Tyler  v.  Old  Colony  R.  Co.,  1 57  Mass.  336, 
32  N.  E.  Rep.  227.  Turner  v.  Kansas  City, 
St.  J.  &^  C.  /.'.  R.  Co.,  19  Aw.  &>  Eng.  R. 
Cas.  506,  78  J/o.  578.— Quoted  in  Barr  v. 
Hannibal  &  St.  J.  R.  Co.,  30  Mo.  App.  248. 
—  Terry  v.  St.  Louis  &^  S.  F.  R.  Co.,  89  Mo. 
586,  I  S.  IV.  Rep.  746.  Kenney  v.  Hannibal 
«:-  St.  J.  R.  Co.,  105  Mo.  270,  15  S.  W.  Rep. 
983,  16  S.  IV.  Rep.  837.  MiConnicl-  v. 
Kansas  City,  Ft.  S.  &^  M.  R.  Co.,  50  Mo. 
App.  109.— Following  Bmddy  ?'.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.,  47  Mo.  App.  519.— 


*See  alsooM/c,  7. 


Spicer  v.  Chesapeake  &•  O.  R.  Co.,  45  Am. 
&•  Eng.  R.  Cas.  28,  34  IV.  Va.  514,  12  S.  E. 
Rep.  553. 

Where  one  count  in  a  declaration  alleges 
a  failure  to  ring  a  bell  and  the  other  count  a 
failure  to  sound  a  whistle,  both  are  fatally 
defective.  Terry  v.  St.  Louis  &'  S.  F.  R. 
Co.,  89  Mo.  586.  I  5.  W.  Rep.  746. 

In  Alabama  a  railroad  engineer  is  re- 
quired to  "blow  the  whistle  or  ring  the  bell 
at  least  one  fourth  of  a  mile  before  reaching 
any  public  road  crossing,  *  ♦  *  and  con- 
tinue to  blow  such  whistle  or  ring  such  bell 
at  intervals  until  he  passes  such  road  cross- 
ing "  (Code,  §  1699);  but  while  a  charge  is 
erroneous  which  makes  it  his  duty  to  blow 
the  whistle,  omitting  the  alternative  (as  to 
ringing  the  bell),  the  error  is  without  injury 
to  the  defendant  when  it  appears  that  the 
bell  was  not  rung  at  any  time.  East  Tenn., 
V.  (S^  G.  R.  Co.  V.  Deaver,  79  Ala.  216. 

The  statute  (§  i,  p.  79,  Laws  of  Mo., 
1881)  does  not  impose  the  alternative  duty 
on  railroads  to  sound  the  bell  or  whistle  at 
street  crossings  in  cities.  Tliey  are  only 
required  to  ring  the  bell.  Coffin  v.  St.  Louis 
6-  S.  F.  R.  Co.,  22  Mo.  App.  601. 

Whether  the  ringing  of  a  locomotive  bell, 
without  blowing  the  whistle,  is  a  sufficient 
warning  of  the  approach  of  a  train  to  a 
public  road  crossing  depends  on  the  cir- 
cumstances, of  which  generally  in  actions 
for  negligence  it  is  for  the  jury  to  judfje. 
Longenecker  v.  Pennsylvania  R.  Co.,  105  /'<?. 
St.  328. 

150.  Where  the  view  of  trneic  is 
obstriK'ted.*— Where  a  railroad  coni|iany 
has  created  extra  danger  it  is  bound  to  use 
extra  precautions ;  and  if  the  track  is  put 
in  a  position  where  the  trains,  when  close 
to  their  transit  over  a  public  street  or  road, 
cannot  be  seen,  tiiat  is  an  extra  danger 
calling  for  more  than  orflinaiy  cautionary 
signals.  A'eiv  Y'ork,  L.  E.  &*  IV.  R.  Co.  v. 
Randel,  23  Am.  &>  Etig.  R.  Cas.  308,  47  A^. 
/.  /..  144.— Following  Pennsylvania  R. 
Co.  V.  Matthews,  36  N.  J.  L.  <iT,\.— Chicago, 
B.  &^  Q.  R.  Co.  V.  McCaha,  19  ///.  App.  342. 
-Quoting  Galena  &  C.  U.  R.  Co.  r/.  Dill, 
22  111.  264;  Indianapolis  &  St.  L.  R.  Co.  v. 
Stables,  62  111.  319;  Chicago,  B.  &  Q.  R. 
Co.  V,  Lee,  87  111.  457. — Funston  v.  Chicago, 
R.  r.  &*  P.  R.  Co.,  14  Am.  &-  Eng.  R.  Cas. 

»  See  aUn  fio't,  286-:i07. 

Injury  at  crusxinKS  where  view  Ir  obstructed, 
see  notes,  b  Am.  &  Eno.  R.  Cas.  191 ;  14  /r/,  647; 
19  /,/.  311,  371.     See  also  4a  /</.  166,  u/'s/r. 
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640,61  /ou>a  452,  16  N.  W.  Rep.  518.  Pe- 
oria, P.  <.'•-'  /.  R.   Co.  V.  Siltman,  88  ///.  529, 

21  Atn.  Ry.  Rep.  352. — Followed  in  Chi- 
cago &,  A.  R.  Co.  V.  Dillon,  32  Am.  &  Eng. 
R.  Cas.  I,  123  111.  570,  15  N.  E.  Rep.  181,  13 
West.  Rep.  286. 

A  failure  to  ring  the  bell  or  sound  the 
whistle  for  a  distance  of  eighty  rods  before 
an  engine  crosses  a  public  road  is,  as  a 
matter  of  law,  negligence.  Where  a  rail- 
way company  failed  to  do  this,  and  its  cars 
were  standing  on  a  side  track  so  as  to  ob- 
struct the  view  of  an  approaching  train, 
whereby  one  attempting  to  cross  the  track 
was  injured  and  disabled  from  work  for  a 
year,  it  was  /<^/</— that  a  judgment  for 
$1000  was  not  excessive.  Houston  &•  T.  C. 
R.  Co.  V.  Wilson,  60  Tex.  142.— Quoted  in 
Texas  &  P.  R.  Co.  v.  Rosedale  St.  R.  Co., 

22  Am.  &  Eng.  R.  Cas.  160, 64 Tex.  80;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Greenlee,  23  Am.  & 
Eng.  R.  Cas.  322,  62  Tex.  344. 

Plaintiff  was  injured  in  crossing  a  track 
where  the  gates  were  up,  while  riding  in  the 
rear  of  a  brewer's  wagon,  and  where  the 
view  of  the  track  was  obstructed  by  stand- 
ing cars.  It  appeared  that  he  stopped  when 
near  the  track  and  looked  and  listened  for 
trains,  but  the  evidence  was  conflicting  as 
to  whether  the  signals  were  given  as  the 
train  approached.  Held,  that  a  verdict  for 
plaintiff  should  not  be  disturbed.  Ander- 
son V.  New  York,  L.  E.  &-  W.  R.  Co.,  25  .V. 
Y.  S.  R.  158,  53  Hun  633,  viein.,  2  Silv.  Sup. 
Ct.  9,  6  A^.  y.  Supp.  182;  affirmed  in  125 
N  Y.  701,  mem.,  34  A^.  Y.  S.  R.  1012. 

The  plaintiff,  early  in  the  morning,  it  not 
being  quite  daybreak  and  snowing  a  little, 
was  driving  a  yoke  of  oxen  and  a  pair  of 
bob-sU'iyhs  along  the  highway  towards  a 
railway  crossing,  sitting  on  the  front  bob 
low  down  behind  the  oxen.  The  track 
crossed  the  highway  at  an  acute  angle,  and 
was  some  seven  feet  above  the  highway, 
which  was  graded  up  to  it.  At  the  cross- 
ing there  were  some  bushes  which  ob- 
structed the  view,  but  before  reaching  them 
there  was  a  view  of  the  track  for  some 
sixty  or  seventy  rods,  but  not  while  in  the 
hollow  at  the  bottom  of  the  grade  and  sit- 
ting as  the  plaintiff  was.  The  plaintiff, 
without  looking  out  for  tlie  train,  drove  on 
the  track,  and  as  he  did  so  he  saw  a  train 
approaching  a  few  rods  off,  when  he  jumped 
to  the  off  side  and  hit  the  off  ox,  causing  it 
to  spring  aside  and  clear  the  track;  but  be- 
fore he  could  get  clear    himself   he   was 


struck  by  the  train  and  injured.  It  was 
urged  that  the  plaintiff  by  so  doing  volun- 
tarily exposed  himself  to  danger,  but  there 
was  evidence  to  the  contrary.  The  defend- 
ant's engine  had  an  automatic  bell.  A  wit- 
ness stated  that  these  bells  do  not  always 
ring  when  the  train  is  in  motion.  The  en- 
gineer stated  that  tiie  bell  was  in  good 
order  when  the  engine  left  the  last  station, 
but  he  could  not  say  whether  or  not  it  was 
ringing  when  the  accident  happened;  while 
a  number  of  witnesses  stated  that  the  bell 
was  not  then  ringing.  The  jury  found 
that  the  bell  was  not  ringing;  that  it  was 
not  in  good  order;  and  that  the  plaintiff 
exercised  reasonable  care.  On  motion  to 
enter  a  nonsuit — held,  that  there  was  evi- 
dence for  the  jury ;  that  it  could  not  be 
said  that  the  findings  were  not  justified, 
and  the  court  therefore  refused  to  interfere. 
Wilton  v.  Northern  R.  Co.,  5  Ont.  490. — 
Distinguishing  Hay  w.  Great  Western  R. 
Co.,  37  U.  C.  Q.  B.  456.  Not  following 
Johnston  v.  Northern  R.  Co.,  34  U.  C.  Q. 
B.  432.  Reviewing  and  quoting  Dublin, 
W.  &  W.  R.  Co,  V.  Slatterj',  3  App.  Cas. 
1155. 

151. by  curves  or  cuts.*— Where 

a  train  is  made  up  of  flat-cars  which  are 
being  pushed  in  front  of  the  engine  through 
a  cut,  and  which  cannot  be  discovered  by  a 
person  on  a  highway  until  the  crossing  is 
reached,  it  is  the  duty  of  the  company  to 
use  every  precaution  to  avoid  accidents. 
The  statutory  signals  should  not  only  be 
given,  but  the  train  run  at  a  low  rate  of 
speed.  Chicago,  B.  <S-  Q,.  R.  Co.  v.  Tripled, 
38  ///.  482. 

A  verdict  for  plaintiff  is  warranted  by 
evidence  showing  that  her  son  was  killed 
by  a  train  at  a  crossing  near  the  city  limits, 
where,  by  reason  of  the  curve  in  the  track, 
the  approaching  train  could  not  be  easily 
seen,  and  sich  train  was  running  at  the 
rate  of  from  18  to  30  miles  an  h<jur,  with 
the  tender  of  tl^o  engine  turned  towards  the 
crossing,  no  signal  having  been  given,  ex- 
cept a  whistle  blown  about  400  yards  from 
the  crossing.  Richmond  6^  D.  R.  Co.  v. 
Johnston,  89  Ga.  560,  \i  S.  E.  Rep.  908. — 
Quoting  Atlanta  &  W.  P.  R.  Co.  v.  New- 
ton, 85  Ga.  525,  II  S.  E.  Rep,  776. 

Where  a  railroad  is  so  constructed  that 
the  place  where  it  crosses  a  public  highway 
is    unusually  dangerous    to    the  traveling 

•  See  aUo/M/,  200,  300. 
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public,  as  where  its  track  intersects  the 
highway  in  a  cut  and  is  approached  on  the 
road  by  descending  a  hill,  and  persons  ap- 
proaching the  crossing  cannot  see  the  rail- 
road track,  owing  to  brush,  uiiiil  within  a 
few  feet  of  it,  and  then  only  a  small  portion 
of  it,  owing  to  a  sharp  c\iv\e—/ield,  that  a 
neglect  to  sound  the  whistle  or  ring  the 
bell,  as  required  by  the  statute  under  such 
circumstances,  would  be  gross  negligence. 
Indianapolis  &*  St.  L.  K.  Co.  v.  Stables,  62 
///.  313,  7  Am.  Ry.  Rep.  365.— Quoted  in 
Chicago.  B.  &  Q.  R.  Co.  v.  McGaha,  19  111. 
App.  342. 

And  where  a  railroad  track  crossed  a 
public  highway  at  a  place  of  unusual  dan- 
ger and  peril  to  persons  who  might  be  pass- 
ing over  such  crossing,  and  a  person  travel- 
ing over  the  same  with  his  wagon  and  team 
was  struck  and  injured  by  a  passing  train 
which  was  ru.ining  at  a  rapid  rate — held, 
that  the  speed  of  the  train  might  be  con- 
sidered in  connection  with  the  location  of 
the  roads  and  the  other  surrounding  cir- 
cumstances on  the  question  of  negligence. 
Indianapolis  &•  St.  L,  R.  Co.  v.  Stables,  62 
///.  313,  7  Am.  Ry.  Rep.  365. 

If  the  bell  and  whistle  on  trains  approach- 
ing a  crossing  can  give  no  warning  to  per- 
sons on  the  highway  because  of  a  high 
intervening  bank,  then  the  company  is 
bound  to  employ  some  other  means  of  giv- 
ing warning.  Roberts  v.  Chicago  &*  N.  W. 
R.  Co.,  35  Wis.  679. 

152.  ill    cities.  —  In    every   case 

where  a  street  crossing  is  at  grade,  and  upon 
which  there  is  considerable  travel,  it  is  the 
duty  of  the  company  to  use  a  high  degree 
of  care.  lileyle  v.  New  York  C.  &^  H.  R.  R. 
Co.,  II  N.  V.  S.  R.  585,  46  Nun  675,  ;//<■;«.,• 
affirmed  in  113  A'.  K.  626,  mem.,  20  N.  E. 
Rep.  877.  22  N.   V.  S.  R.  993. 

Where  a  company  leaves  its  cars  on 
tracks  near  a  city  street  crossing  so  as  to 
obstruct  the  view  of  approacliing  trains,  it 
is  its  duty  in  some  manner  to  give  notice  t ., 
persons  on  the  street  of  the  approach  of 
trains.  lileyle  v.  Ne70  York  C.  &^  //.  R.  R. 
Co..  I  I  A'.  Y.  S.  R.  585,  46  //««  675,  num.; 
affirmed  in  113  A^.  Y.  626,  mem.,  20  A\  £. 
Rep.  »77,  22  A'.  Y.  S.  R.  993, 

Where  the  action  is  for  killing  plaintiff's 
intestate  at  a  street  crossing,  the  obstruc- 
tions to  the  intestate's  view  and  the  rate  of 
speed  of  the  train  are  elements  for  the  con- 
sideration of  the  jury.  Bleyle  v.  Ntia  York 
C.  6-//.  R.  R.  Co.,  II  A',  r.  S.  R.  585,  46 


Hun  (>T^,  mem.;  affirmed  in  113  A^.  Y.  626, 
mem.,  20  N.  E.  Rep.  877,  22  N.  Y.  S.  R. 

993- 

Proofs  showing  that  the  view  at  a  cross- 
ing is  so  obstructed  that  trains  could  be 
seen  either  way  but  a  short  distance,  and 
that  the  usual  signals  were  not  always  given 
and  could  not  be  heard,  and  that  the  street 
was  a  crowded  one,  will  justify  a  court  in 
ordering  the  erection  of  an  electric-bell  sig- 
nal, though  it  appear  that  persons  of  ex- 
treme prudence  might  avoid  injuries.  In 
re  Highway  Com'rs  of  Brookhaven,  74  Hun 
{N.  Y.)  46,  26  JV.   Y.  Supp.  293. 

A  train  was  passing  through  a  city  on  a 
railroad  which  had  a  number  of  short 
curves,  so  that  persons  could  see  the  train 
but  for  a  short  distance ;  it  was  crossed  by 
several  streets  and  passed  over  a  river  on  a 
drawbridge;  the  rule  of  the  company  re- 
quired that  the  whistle  should  be  sounded 
about  a  certain  point  to  warn  the  bridge- 
tender  and  persons  about  to  cross  at  other 
streets.  Held,  the  use  of  the  whistle  at 
that  point  in  the  ordinary  manner  was  not 
negligence.  Philadelphia,  W.  &*  B.  R.  Co. 
V.  Stinger,  78  Pa.  St.  2 1 9. 

158.  Injuries  near  crossing's.— 
Where  the  statute  only  requires  signals  at 
crossings  a  failure  to  give  them  a  half  mile 
from  a  crossing  where  an  injury  occurs 
cannot  be  considered  as  the  proximate 
cause  of  the  injury.  Pike  v.  Chicago  &*  A, 
R.  Co.,  39  Fed.  Rep.  754. 

Railroiids  ate  required  by  law  to  establish 
posts  on  each  side  of  public  crossings,  to 
blow  the  whistle  and  check  the  speed  of  their 
trains  in  approaching  them,  so  as  to  be  able 
to  stop  should  any  one  be  on  the  crossing. 
While  these  provisions  are  intended  to  pro- 
tect lile  and  property  at  such  crossings,  yet 
where  an  iiccitlent  took  place  just  beyond  a 
crossing,  the  fact  that  these  requirements 
were  disregarded  may  be  considered  by  the 
jury  in  determining  the  question  of  negli- 
gence on  the  part  of  the  'employes  of  the 
railroad.  Western  &•  A.  R,  Co.  \.  Jones,  8 
Am.  il~  Fng,  R.  Cas.  267,  65  Ga.  631.-1)18- 
TINGUISHKI)  IN  Smith  V.  Central  R.  &  H. 
Co.,  41  Am.  &  Eng.  R.  Cas.  490,  82  Ga.  801, 
10  S.  E.  Rep.  III.  ExiM.AlNKl)  IN  Bruns- 
wick &  W.  R.  Co.  7'.  Hoover,  74  Ga.  426. 

Where  a  person  is  injured  while  walking 
without  permission  on  the  track  two  hun- 
dred yards  from  a  crossing,  and  with  his 
hack  toward  an  approaching  train,  the  fact 
that   the  statutory  signals  were  not  given 
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nor  the  speed  of  the  train  reduced,  as  re- 
quired by  law.as  the  train  neared  the  cross- 
ing may  be  considered  by  the  jury  as  tend- 
ing to  show  negligence.  Georgia  R.  Co.  v. 
Williams,  74  Ga.  723.  —  Distinguishing 
Holmes  v.  Central  R.  &  B.  Co.,  37  Ga.  593. 
—Distinguished  in  Smith  t/.  Central  R.  & 
B.  Co.,  41  Am.  &  Eng.  R.  Cas.  490,  82  Ga. 
801,  10  S.  E.  Rep.  III. 

The  statute  requiring  the  checking  of 
trains  and  ringing  of  bells  in  approaching 
public  crossings  is  applicable  to  this  case 
without  reference  to  the  distance  from  the 
crossing  to  the  point  at  which  the  train 
started.  East  Tenn.,  V.  &>  G.  Ji.  Co.  v. 
Markcns,  88  Ga.  60,  13  _S".  E.  Rep.  855.— 
Doubting  and  distinguishing  Morgan 
V.  Central  R.  Co.,  ^^  Ga.  788. 

The  liability  of  railroads,  under  the  Act  of 
1849,  §  38,  requiring  a  bell  to  be  rung  or 
whistle  sounded  for  a  distance  of  eighty  rods 
before  reaching  a  highway  crossing,  is  not 
confined  to  damages  for  injuries  at  the 
actual  intersection  of  the  two  roads.  Held, 
to  apply  to  a  case  where  a  cow  was  killed  a 
few  feet  or  yards  from  a  crossing  and  oppo- 
site uninclosed  grounds.  Toledo,  IV.  &*  JV. 
R.  Co.  V.  Furgusson,  42  ///.  449. — Distin- 
guishing Chicago  &  M.  R.  Co.  v.  Patchin, 

16  III.  198;  Seeley  v.  Peters,  10  111.  138; 
Great  Western  R.  Co.  v.  Thompson,  17  111. 
133;  Central  M.  T.  R.  Co.  v.  Rockafellow, 

17  111.  541 ;  Illinois  C.  R.  Co.  v.  Reedy,  17 
111.  580;  Illinois  C.  R.  Co.  v.  Phelps,  29  111. 
448 ;  Illinois  C.  R.  Co.  v,  Goodwin,  30  111. 
118. 

Tiie  common  law  requires  all  reasonable 
efforts  to  be  made  by  persons  man.iging 
trains  to  avoid  injury;  therefore,  where  an 
injury  occurs  after  an  engine  has  passed  the 
street  crossing,  and  where  the  statute  docs 
not  require  signals,  the  question  of  whether 
a  failure  to  give  them  was  such  negligence 
as  to  render  the  company  liable  is  for  the 
jurv.     Toledo,  P.  &•  IV.  R,  Co.  v.  Foster,  43 

///.  415. 

If  one  in  the  vicinity  of,  but  not  intending 
to  use,  a  crossing  may  hold  a  railroad  com- 
pany liable  for  injuries  caused  by  failure  to 
give  a  statutory  signal,  the  liability  must 
grow  out  of  peculiar  facts  and  circumstances 
by  reason  of  which  the  injured  party  had  a 
right,  in  the  exercise  of  ordinary  care,  to 
rely  upon  and  wait  for  the  signals,  and 
making  an  omission  to  give  them  negli- 
gence. Maney  v.  C/iiciigo,  D,  <S-  Q.  R.  Co., 
49  ///.  App.  105. 


154.  Where  hig:hivay  passes  under 
or  over  track.— The  provisions  of  N.  Y. 
Act  of  1850,  §  39,  prescribing  a  penalty  for 
running  a  locomotive  past  highway  cross- 
ings without  giving  signals,  applies  to  a 
crossing  where  the  track  is  carried  over  the 
highway  on  a  bridge.  People  v.  Nirw  York 
C.  R.  Co.,  13  N.  Y.  78;  affirming  25  Barb. 
199. 

It  is  as  much  the  duty  of  a  company  to 
give  notice  of  the  approach  of  trains  where 
highways  pass  under  or  over  the  track  as 
where  they  cross  at  grade,  if  danger  is 
likely  to  result  to  persons  or  property  from 
a  failure  to  do  so.  Pennsylvania  R.  Co.  v. 
Barnett,  59  Pa.  St.  259. — Approved  in 
Rupard  v.  Chesapeake  &  O.  R.  Co.,  88  Ky. 
280. 

155.  Blowing:  in  nnu.sual  or  im- 
proper manner. I*  —  Where  the  statute 
does  not  require  signals  in  crossing  city 
streets,  but  permits  them  to  be  given,  the 
company  is  not  liable  for  giving  the  signals, 
unless  it  be  at  a  time  and  place,  in  a  man- 
ner, and  under  circumstances  not  necessary 
for  the  proper  conduct  of  its  business — 
which  are  questions  for  the  jury.  Mayer  v. 
New  York  C.  <S-  H.  R.  R.  Co.,  29  N.  Y.  S. 
R.  183,  8  N.  Y.  Supp.  461,  55  Hun  608, 
mem.;  affirmed  in  \yi  N.  Y.  579,  mem.,  43 
A'.  Y.  S.  R.  965. 

Where  it  is  alleged  and  denied  that  the 
blowing  of  a  locomotive  whistle  was  the 
cause  of  an  accident  it  is  for  the  jury  to  say 
whether  the  whistle  was  blown  in  an  un- 
necessary and  extraordinary  manner,  and 
whether  the  accident  was  caused  thereby. 
Philadelphia  <S«.  R.  R.  Co.  v.  KilUps,  88  I'a. 
St.  405. 

If  an  engineer,  in  giving  the  usual  signal 
on  approaching  a  public  crossing  by  blow- 
ing the  whistle,  continues  such  whistle  after 
he  becomes  apprised  of  the  fright  of  a  team 
near  by,  endangering  life,  such  act  would 
be  negligence.  Gulf,  C.  &*  S.  F.  R.  Co.  v. 
Bo.v,  81  Tex.  670.  17  S.   W.  Rep.  375. 

150.  Qui  tnni  actions  under  Il- 
linois statutes. — Under  the  statute  pre- 
scribing a  penalty  for  running  a  locomotive 
over  a  road  crossing  without  ringing  a  bell 
or  sounding  a  whistle,  an  informer  may  sue 
either  on  behalf  of  the  people  or  in  his  own 
name.     Chicago  0^  A.  R.  Co.  v.  Hmvard,  38 

*  See  also  imit,  15,  1<(,  140. 

Liability  for  frighteninK  a  horse  at  a  crossing 
by  blowing  the  train  whistle,  see  23  Am.  &  Encj. 
R.  Cas.  685,  abstr. 
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///.  414.— Distinguishing  Schuyler  County 
V.  Mercer  County,  9  111.  20. 

The  action  may  be  brought  either  by  the 
prosecuting  attorney  in  the  name  of  the 
people,  or  qui  tain  by  an  informer.  Toledo, 
P.  &^  IV.  A'.  Co.  V.  Fos/er,  43  ///.  480. 

A  person  suing  qui  tain  has  no  vested 
title  in  a  penalty  until  he,  by  a  recovery,  re- 
duces the  claim  to  a  judgment.  Chicago  &* 
A.  R.  Co.  V.  Adler,  56  ///.  344,  3  Am.  Ry. 
Rep.  278. 

It  is  not  necessary  in  such  actions  to 
authorize  a  recovery  to  specify  in  the 
declaration  the  trains  the  engineers  of 
which  were  guilty  of  a  violation  of  the 
statute.  Neither  is  proof  of  the  numbers 
or  description  of  the  engines  drawing  the 
trains  omitting  to  give  the  signals  material 
to  a  right  of  recovery.  Chicago  &*  A.  R. 
Co.  V.  Adler,  56  ///.  344,  3  Am,  Ry.  Rep.  278. 
— Quoted  in  Ohio  &  M.  R.  Co.  v.  People, 
45  111.  App.  583. 

It  is  erroneous  to  instruct  the  jury  that 
if  plaintiff  had  proved  his  case  they  should 
find  a  verdict  for  $50  on  each  count  in  the 
declaration,  the  legislature  having,  previous 
to  the  trial,  by  the  act  of  February  27,  1869, 
changed  the  penalty  of  $50  for  each  omis- 
sion, as  to  make  it  discretionary  with  the 
jury  to  give  any  sum  not  e;cceeding  $100 
for  each  omission.  Chicago  &^  A.  R.  Co.  v. 
Adler,  56  ///.  344.  3  Am.  Ry.  Rep.  278. 

Under  the  act  of  1869,  wliich  provides 
that  one  half  the  penalty  against  a  railroad 
for  an  omission  to  ring  the  bell  or  sound 
the  whistle  on  approach  to  a  crossing  of  a 
public  highway  shall  go  to  the  "  prosecut- 
ing witness,"  it  is  not  essential  to  entitle  the 
person  in  whose  name  the  suit  is  brought  to 
recover,  that  he  should  actually  have  testi- 
fied in  the  case.    Illinois  C.  R.  Co.  v.  Herr, 

S4  ///.  356. 

So  where,  in  such  a  case,  there  were  no 
witnesses  examined,  but  the  case  was  tried 
upon  an  agreed  state  of  facts,  the  person  in 
whose  name  the  suit  was  brought  was  re- 
garded as  tiie  prosecutor,  and  being  com- 
petent to  testify,  was  the  prosecuting  wit- 
ness, within  the  meaning  of  the  act,  and 
as  such  entitled  to  maintain  the  suit.  Jl- 
linois  C.  R.  Co.  v.  Herr,  54  ///.  356. 

Tlie  act  referred  to  provides  that  one  half 
the  penalty  shall  go  to  the  prosecuting  wit- 
ness, "the  other  half  to  go  to  the  state." 
Held,  the  judgment  for  the  penalty,  so  far 
as  it  is  to  go  to  the  state,  is  properly  ren- 
dered in  favor  of  "  the  people  of  the  state  of 


111.,"  and  should  not  be  entered  in  favor  of 
"  the  state."  Illinois  C.  R.  Co.  v.  Herr,  54 
///.  356.— Distinguishing  Illinois  C.  R. 
Co.  V.  Tait,  50  111.  48. 

The  judgment  should  be  for  a  recovery  of 
money,  one  half  to  the  use  of  plaintiff  and 
one  half  to  be  paid  to  the  state,  and  should 
direct  execution  to  issue  in  that  form.  Il- 
linois C.  R.  Co.  V.  Tait,  50  ///.  48.— Distin- 
guished IN  Illinois  C.  R.  Co.  v.  Herr,  54 

III.  356. 

The  court  instructed  the  jury,  at  plain- 
tiffs request,  "  that  a  preponderance  of  evi- 
dence only  is  required  and  that  it  was  not 
necessary  that  the  jury  should  be  satisfied 
of  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt."  Held,  error.  While 
the  same  amount  of  proof  is  not  required 
as  in  ordinary  criminal  cases,  a  slight  pre- 
ponderance will  not  suffice.     Toledo,  P.  &^ 

IV.  R.  Co.  V.  Foster,  43  ///.  480. 

The  Act  of  1849,  §  38,  "to  provide  for  a 
general  system  of  railroad  corporations," 
required  a  bell  of  at  least  thirty  pounds' 
weight,  or  a  steam  whistle,  to  be  placed  on 
each  locomotive  engine,  and  that  the  same 
should  be  rung  or  whistled  at  least  eighty 
rods  from  the  place  where  the  railroad 
crossed  any  other  road  or  street,  and  be 
kept  ringing  or  whistling  until  such  other 
road  or  street  was  crossed,  "  under  a  penalty 
of  fifty  dollars  for  every  neglect."  The  act 
of  1869,  entitled  "  An  act  to  amend  the  rail- 
road law,"  so  amended  the  law  in  rcspoct 
of  the  penalty  for  this  neglect  of  duty,  as 
to  read  "  under  a  penalty  of  not  exceeding 
one  hundred  dollars."  Held,  that  as  the 
latter  act  allowed  a  latitude  of  discretion 
in  respect  to  the  penalty  from  one  cent  to 
one  hundred  dollars  ($100),  it  was  inconsis- 
tent with  and  repugnant  to  that  of  1849, 
directing  an  absolute  and  fixed  penalty  of 
$50,  and  repelled  the  former  by  implication. 
inison  V.  Ohio  &*  M.  R.  Co.,  64  ///.  542,  3 
Am.  Ry.  Rep.  285. — Quoting  Van  Inwagen 
V.  Chicago,  61  111.  31. 

157.  Validity  of  iiiiiniciiml  ordi- 
iiaiicn  rtMiuiriiiff'— Municipal  ordinances 
requiring  the  ringing  of  the  locomotive 
bell  whenever  a  steam-engine  is  approach- 
ing or  crossing  a  public  street,  and  requir- 
ing the  presence  of  a  flagman  at  important 
crossings,  to  the  end  that  people  may  be 
suitably  and  rea.sonably  warned  of  the  ap- 
proach of  railroad  trains,  are  reasonable 
and  proper  regulations.  Denz'er  &*  R.  G. 
R.  Co.  V.  Ryan,  17  Colo.  98.  28  Pac.  Rep.  79. 
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CROSSINGS,  INJURIES  AT,  158-160. 


1 58.  Repeal  of  New  York  act  of 
1854.— It  seems  that  the  provision  of  the 
Railroad  Act  of  1854.  ch.  282,  §  7,  imposing 
upon  raiuoad  companies  the  duty  of  attach- 
ing a  bell  or  steam  whistle  to  each  locomo- 
tive engine,  and  of  ringing  the  bell  or  blow- 
ing the  whistle  at  eighty  rods  from  the 
crossing  at  grade  of  a  traveled  public  road, 
and  making  the  companies  responsible  for 
damages  resulting  from  such  an  omission, 
was  repealed  by  the  General  Repealing  Act 
of  1886,  Laws  of  1886,  ch.  593.  Lew/s  v. 
JVcw  York,  L.E.&'  IV.  A\  Co.,  123  A^.  V. 
496,  26  A^.  E.  Rep.  357,  34  A'.  Y.  S.  R.  373: 
affirming  53  Hun  614,  i  Silv.  Sup.  CI.  393, 
24  N.  Y.  S.  R.  435.  5  N-  J^-  ^upp-  3i3-— Dis- 
tinguished IN  Petrie  v.  New  York  C.  & 
H.  R.  R.  Co.,  49  N.  Y.  S.  R.  279.  66  Hun 
282,  21  N.  Y.  Supp.  159. 

Where,  however,  in  an  action  to  recover 
damages  for  injuries  received  at  a  crossing 
through  a  collision  with  one  of  defendant's 
trains,  the  contention  upon  the  part  of  de- 
fendant was  that  the  place  at  which  the 
accident  occurred  was  not  a  public  high- 
way, but  a  private  crossing,  to  which  said 
provision  of  the  act  of  1854  did  not  apply, 
and  the  court,  in  its  charge,  assumed,  as 
matter  of  law,  the  existence  of  the  duty, 
and  submitted  to  the  jury  the  question  as 
to  its  performance,  and  defendant's  counsel, 
while  excepting  to  the  charge,  did  not  pre- 
sent the  question  as  to  the  repeal  of  the 
provision,  but  conceded  it  was  in  force  and 
only  denied  its  application  to  the  case — 
held,  that  it  could  not  be  presented  as  a 
ground  of  reversal  on  appeal.  Ijrwis  v. 
New  York,  L.  E.  6-  IV.  R.  Co..  123  A'.  Y. 
496.  26  A'.  E.  Rep.  357.  34  N-  Y.  S.  R.  373  ■ 
offirintng  53  Hun  614,  i  Silv.  Sup.  Ct.  393, 24 
A^.   Y.  S.  R.  435-  5  ^-  Y-  Supp.  313- 

Since  such  repeal  the  only  statute  upon 
the  subject  remaining  is  the  provision  of  the 
Penal  Code  (§  421),  which  provides  that 
the  engineer  of  a  locomotive  who  fails  to 
ring  the  bell  or  sound  the  whistle  upon  it, 
eighty  yards  from  a  crossing,  shall  be  guilty 
of  a  misdemeanor;  this  imposes  no  duty 
upon  the  company.  (Maynard,  J.,  dissent- 
ing as  to  last  proposition),  VatiileJViUer  v. 
New  York  &*  N  E.  R.  Co.,  135  A^.  Y.  583, 
32  A'.  E.  Rep.  636,  49  A'.  Y.  S.  R.  55 ;  re- 
versing 63  Hun  186,  43  A^.  Y.  S.  R.  420,  17 
A^.  Y.Supp.  652. 

//  seems,  however,  a  railroad  company 
owes  a  duty  to  the  public  to  run  its  trains 
with  care  and  caution  at  crossings,  and  the 


failure  to  give  due  warning  of  an  approach- 
ing train  by  the  signals  specified  or  in  some 
other  way,  may  properly  be  considered  as 
bearing  upon  the  question  of  negligence. 
Vamiewater  v.  AVw  York  &•  N.  E.  R.  Co., 
135  A^.  Y.  583,  32  A^  E.  Rep.  636,  49  N.  Y. 
S.  R.  55;  reversing  63  Huii  186,  43  A'^.  1'. 
S.  R.  420,  17  A'.  Y.  Supp.  652. 

And  so  long  as  the  company  has  at  hand, 
or  there  are  available  to  it  these  appliiinces 
for  giving  notice  of  approaching  danger,  it 
is  its  duty  to  use  tliem.  Hermans  v.  Ncio 
York  C.  &- H.  R.  R.  Co.,  43  A^  Y.  S.  R. 
900,63  Hun  625,  17  A^.  Y.Supp.  319;  af- 
firmed  in  137  N.  Y.  558,  mem.,  33  A^.  E.  Rep. 
3i7<  50  A^  1'.  5.  R.  932. 

In  the  absence  of  a  statute,  it  is  not 
negligence /^r  j^  to  fail  to  give  signals  at 
crossings,  and  it  is  error  to  instruct  a  jury 
that  if  the  bell  was  not  rung  as  required 
by  statute,  such  failure  was  negligence.  In 
such  case  the  question  of  whether  there 
was  negligence  in  running  the  train  should 
have  been  left  to  the  jury.  Austin  v.  Staien 
Island  R.  T.  R.  Co.,  39  N.  Y.  S.  R.  76,  14 
A^.  Y.  Supp.  923. 

The  law  requiring  a  railroad  company  to 
ring  a  bell  or  blow  a  whistle  when  its  trains 
arrived  within  eighty  rods  of  a  crossing 
having  been  repealed,  it  is  reversible  error 
to  charge  that  the  same  is  the  measure  of 
duty  of  a  company.  Petrie  \.  Neiv  YorkC. 
&^  H.  R.  R.  Co..  49  A'.  Y.  S.  R.  279,  66  Hun 
(A\  r.)282,  21  A'.  Y.  Supp.  159.— Di.STiN- 
GUISHING  Lewis  V.  New  York,  L.  E.  &  W. 
R.  Co.,  123  N.  Y.  496,  34  N.  Y.  S.  R.  373  ; 
Kane  v.  New  York,  N.  H.  &  H.  R.  Co.,  132 
N.  Y,  160,43  N.  Y.  S.  R.497- 

150.  Ploailiiigs  —  SiitHoieiioy  of 
coinplaiiit.^ — A  declaration,  in  an  action 
for  damages,  for  injury  at  a  crossing  result- 
ing from  a  failure  to  give  the  statutory  sig- 
nals, must  allege  that  the  failure  to  ring 
the  bell  or  sound  the  whistle  occurred  while 
the  train  was  approaching  the  crossing. 
Wilson  V.  Roc/iester  &^  S.  R.  Co.,  \6  liarb. 
{N.   V.)  167. 

1«0.  EvIdiMioo,  woiKlit  niid  siifll- 
oiciicy  of— Positive  and  iieg'atlvt'.t— 

*  See  also/w/.  ».'}0-»:{5. 

Negligence  ut  u  crossing.  What  is  a  sufficient 
averment  thereof,  see  33  Am.  &  Eng.  K.  Cas. 
297,  abstr. 

f  See  also  post,  348. 

Evidence  as  to  signals  at  crossing,  see  note,  33 
Am.  &  Eng.  R.  Cas.  6  ;  see  also  5s  Jd.  345, 
ahsfr. 

When  sufficient    evidence    of    negligence    to 
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Where  the  plaintiff  charges  negligence  in 
not  giving  the  statutory  signals  on  a  train, 
the  burden  is  on  him  to  prove  it ;  and  it  is 
not  sufficient  to  show  by  one  or  more  wit- 
nesses that  they  did  not  hear  a  signal,  with- 
out further  showing  that  they  were  in  a 
position  to  hear  it  had  a  signal  been  given. 
Ohio  <S-  M.  R.  Co.  v.  Reed,  40  ///.  App.  47. 
Bleyle  v.  New  York  C.  6-  //.  R.  R.  Co.,  1 1 
N.  Y.  S.  R.  585,  ^6 Hun  67s,  mem.;  affirmed 
in  113  N.  Y.  626,  mem.,  zo  N.  E.  Rep.  877, 
22  ^V.  F.  5.  R.  993. 

If  one  present  at  the  c.ossing  was  con- 
scious and  in  the  exercise  of  his  ordinary 
senses  and  swears  he  heard  no  signals,  then 
if  he  was  in  a  position  to  hear  if  the  signals 
were  given,  the  triers  of  the  fact  would  be 
justified  in  the  conclusion  that  no  such 
sounds  were  made.  AlcCormick  v.  Kansas 
City,  Ft.  S.  &'  M.  R.  Co.,  50  Mo.  App.  109. 

Negative  evidence — that  is,  that  witnesses 
did  not  hear  a  signal — is  not  entitled  to 
equal  weight  with  affirmative  evidence  of 
other  witnesses  that  a  signal  was  given. 
Wabash,  St.  L.  &*  P.  R.  Co.  v.  Hicks,  13 
///.  App.  407.  Chicago  &^  A.  R.  Co.  v. 
Robinson,  19  Am.  <S-  Eng-  R-  Cas.  396,  106 
///.  142  ;  reversing  9  ///.  App.  89. 

There  may  be  cases  when  a  jury  is  justi- 
fied in  giving  greater  weight  to  negative 
evidence  than  to  positive.  Thus,  where 
witnesses  who  were  nearat  hand  and  in  a 
position  to  see  and  hear  testify  that  they 
did  not  hear  a  signal  as  a  train  approached 
the  crossing,  they  may  be  believed  as  against 
others  who  state  affirmatively  that  the  sig- 
nal was  given.  Chicago,  B.  Sr'  Q.  R.  Co.  v. 
Cauffman,  38  ///.  424. — Explaining  Chi- 
cago &  R.  I.  R.  Co.  V.  Still,  19  III.  499.— 
Quoted  in  Rockford,  R.  I.  &  St.  L.  R.  Co. 
V.  Hillmer,  72  111.  235. 

Where  a  person  injured  at  a  crossing 
states  that  he  saw  no  lights  on  the  traiti 
and  heard  no  whistling,  but  the  foreman 
and  engineer  testify  that  the  lamps  were 
lighted  and  could  be  seen  for  a  long  way  oil, 
and  the  porter  testifies  that  he  callerl  to  the 
plaintiff  not  to  cross,  there  is  no  evidence 
of  negligence  to  go  to  the  jury.  Ellis  v. 
Great  Western  R.  Co.,L.  R.  9  C  />.  551,  43 
Z.y.  c:/'.  304,  31  L.  T.  874. 

The   coMfluc.tor,  engineer,  fireman,  and 


submit  case  to  jury,  see  43  Am.  &  Eno.  R  Cas. 
190,  abstr. 

Positive  and  negative  testimony  as  to  giving 
of  signals,  see  notes,  ig  Am.  &  Eno.  R.  Cas. 
399;  45  Id,  163. 


brakeman  having  testified  that  the  brake- 
man  stood  on  the  forward  end  of  the  train 
with  a  lighted  lantern  and  that  the  bell  was 
ringing,  the  testimony  of  the  plaintiff  and 
several  other  witnesses  who  looked  only 
casually  at  the  train  that  they  did  not  hear 
the  bell  or  see  the  lantern  is  at  most  a  mere 
scintilla  of  evidence,  and  not  enough  to 
have  justified  the  submission  of  those  ques- 
tions to  the  jury  or  to  have  warranted  a 
special  finding  that  no  one  stood  on  the 
forward  end  of  the  train  witii  a  lantern. 
Rohan  v.  Milwaukee,  L.  S.  <S^  W.  R.  Co.,  19 
Am.  &•  Eng.  R.  Cas.  276,  61  Wis.  391,  21 
N.  W.  Rep.  zii,\. 

101.  competency  of. — Where  it 

is  proven  that  a  party  injured  by  a  collision 
at  a  crossing  of  a  highway  was  in  the  exer- 
cise of  due  care  and  caution  it  may  be  a 
reasonable  inference  that  the  accident  was 
produced  by  reason  of  the  neglect  to  ring 
a  bell  or  sound  a  whistle.  It  may  be  made 
to  appear  by  circumstantial  as  well  as  direct 
evidence.  Chicago,  B.  &^  Q.  R.  Co.  v.  Lee, 
68  ///.  576. 

The  customary  rate  of  speed  of  the  trains 
at  the  place  at  which  the  collision  causing 
the  injury  occurred  is  competent,  as  was 
the  habit  not  to  ring  the  bell  at  such  cross- 
ing, where  it  appeared  that  the  injured 
party  was  well  acquainted  with  tlie  crossing 
and  the  testimony  was  in  conflict  whether 
the  bell  was  rung  on  the  occasion  of  the 
collision  and  injury.  International  &'  G. 
N.  R.  Co.  v.K'uehn,  2  Tex.  Civ.  App.  210,  21 
S.  W.  Rep.  58.— Quoting  Grand  Trunk  R. 
Co.  V.  Richardson,  91  U.  S.  454. 

102.  Biirdvii  of  proof.*— The  .  irden 
of  proof  is  on  a  plaintiff  who  alleges  that 
signals  were  not  given,  to  sustain  it  by  evi- 
dence. Wabash,  St.  L,  &•  P.  R.  Co.  v. 
Hicks,  1 3  ///.  App.  407.  Becht  v.  Corbin,  92 
N.  Y.  658.— Applied  in  Parsons  v.  New 
York  C.  &  H.  R.  R.  Co.,  37  Hun  (N.  Y.) 
128. 

An  instruction  which  places  the  burden 
of  proof  on  the  railroad  company  to  show 
that  an  accident  at  a  crossing  did  not  result 
from  a  failure  to  give  signals,  is  error. 
Peoria,  D.  &*  E.  R.  Co.  v.  Foltz,  13  ///.  App. 

535- 

Plaintiff  was  bound  to  prove,  before  he 
could  recover,  that  a  highway  existed  at  the 
point  alleged,  and  it  was  error  for  the  court 
to  refuse  to  so  instruct  the  jury.    Evidence, 


•  See  also  post,  22t>,  337. 
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however,  that  a  road  was  there,  used  by  the 
public,  and  recognized  and  repaired,  so  far 
as  repairs  were  needed,  by  tlie  officers  hav- 
ing cliarge  of  highways  \\o\i\A,  prima  facte, 
prove  its  existence.  Chicago  '&•  A.  K.  Co. 
V.  Aiiler,  56  ///.  344,  3  Am.  Ry.  Rep.  278. 

Ala.  Code  of  1876,  §  1699,  exacts  certain 
positive  duties  of  those  in  charge  of  a  train 
approaching  a  public  crcjssing  or  other 
place  mentioned  in  tlie  statute,  rendering 
the  railroad  company  liable  for  all  damages 
to  persons  or  property  occasioned  by  the 
failure  to  observe  these  requirements  and 
imposing  on  it  the  burden  of  showing  com- 
pliance with  the  statute  if  the  injury  occurs 
at  one  of  the  places  therein  mentioned. 
South  <3«»  N.  Ala.  R.  Co.  v.  Thompson,  62 
Ala.  494.— Quoted  in  Georgia  Pac.  R.  Co. 
V.  Blanton,  84  Ala.  154,  4  So.  Rep.  621. 

Under  Mo.  Rev.  St.  of  1889,  §  2608,  mak- 
ing railroads  liable  for  injuries  occasioned 
by  faii^ure  to  ring  a  bell  or  to  sound  a 
whistle  at  a  public  crossing,  but  permitting 
them  to  show  that  a  fiilure  to  do  so  did  not 
cause  the  injury,  the  burden  of  proof  where 
it  appears  the  signals  were  not  given  is  on 
the  company  as  to  the  cause  of  the  injury. 
Crumpley  v.  Hannibal  &*  St.  J.  R.  Co.,  \  1 1  Mo. 
152,  195.  W.Rep.  820. 

Neither  Rev.  St.  Mo.  §  806,  nor  Laws  of 
1 88 1,  p.  79,  §  I  (and  they  are  the  same  ex- 
cept that  the  latter  devolves  upon  the 
railway  company  the  burden  of  proof  where 
it  fails  to  ring  the  bell,  etc.),  relieves  tiie 
railroad  from  the  obligation,  in  cities,  to 
ring  the  bell  or  sound  the  whistle  eighty 
rods  from  each  street  crossing.  But  when 
the  company  has  complied  with  the  stat- 
ute by  ringing  its  bell  up  to  the  time  it 
stopped  at  the  station  and  then  resumed 
the  ringing,  as  it  should  do,  the  instant  it 
moved  on,  this  would  be  a  practical  com- 
pliance with  the  statute.  Coffin  v.  St.  Louis 
&*  S.  F.  R.  Co.,  22  Mo.  App.  601. 

103.  H«>w  failure  to  give  signals 
may  be  proven.— In  an  action  against  a 
company  for  an  injury  resulting  from  an 
omission  of  the  engineer  to  give  the  statu- 
tory signal  as  his  train  approached  a  high- 
way crossing,  such  omission  may  be  proved 
by  other  than  positive  and  direct  testimony. 
Illinois  C.  R.  Co.  v.  Slater,  129  ///.  91,  21  N. 
E.  Rep.  575  ;  affirming  28  ///.  ////.  73. 

2.  Lookouts. 

104.  General  duty  toftirnisli.— It  is 

the  duty  of  an  engineer  when  liis  engine  is 


in  motion  to  keep  a  constant  lookout  for 
obstructions,  and  when  one  is  discerned,  no 
matter  when  or  where,  he  should  promptly 
resort  to  all  means  within  his  power  known 
to  skilful  engineers  to  avert  the  tlireatencd 
danger.  Bullock  v.  Wilmington  &•  IV.  R. 
Co.,  42  Am.  &*  Eng.  R.  Cas.  93,  105  A'.  Car. 

180,  10  S.  E.  Rep.  988.— DiSTINGUISHKU  IN 

High  V.  Carolina  C.   R.  Co.,  112   N.  Car. 

385. 

It  is  the  duty  of  railway  companies  to 
have  a  lookout  kept,  not  only  where  trav- 
eled ways  cross  their  track,  but  throughout 
its  length— a  duty  which  is  required  by  the 
safety  of  their  passengers,  as  also  that  of 
those  who  might  otherwise  be  injured. 
Galveston  City  R.  Co.  v.  Hewitt,  67  Tex. 
473.  3  S.  W.  Rep.  705.— Reviewed  in 
Artusy  v.  Missouri  Pac.  R.  Co.,  37  Am.  & 
Eng.  R.  Cas.  288,  73  Tex.  191,  11  S.  VV.  Rep, 
177. 

A  railroad  company  is  bound  to  provide 
for  a  careful  lookout  in  the  direction  in 
which  a  train  is  moving,  in  places  where 
people,  and  especially  where  children,  are 
liable  to  be  upon  the  track.  Heddles  v. 
Chicago  &*  N.  IV.  R.  Co.,  39  Am.  &^  Eng. 
R.  Cas.  64s,  74  IVis.  239,  42  A'^.  IV.  Rep. 
237.— Quoted  in  Peoria  &  P.  U.  R.  Co.  v. 
Herman,  39  111.  App.  287. 

One  who  is  injured  by  detached  box-cars 
in  motion  in  defendant's  yard,  where  it  was 
crossed  by  a  public  street,  such  cars  being 
accompanied  by  a  single  brakeman  placed 
about  the  middle  of  the  forward  car,  is  en- 
titled to  recover  if  in  the  exercise  of  ordi- 
nary care.  Chicago,  A.  0^  St.  L.  R.  Co.  v. 
Gomes,  46  ///.  App.  255.— Following  Lake 
Shore  «S  M.  S.  R.  Co.  v.  Johnsen,  135  111. 
641. 

105.  At  crossings. — In  approaching  a 
public  crossing  it  is  the  duty  of  those  who 
handle  a  train  to  be  on  the  lookout,  as  well 
as  to  give  the  statutory  signals.  Halferty 
V.  Wabash,  St.  L.  &^  P.  R.  G;.,82  Afo.  90. 
Purinton  v.  Maine  C.  R.  Co.,  78  Jl/e.  569,  7 
Atl.  Rep.  707. 

An  engineer  is  reckless  who,  with  knowl- 
edge that  there  are  no  semaphores,  flagman, 
or  gates  at  a  railroad  crossing,  a  view  of 
which  is  obstructed,  attempts  to  make  a 
crossing  without  seeing  that  the  way  is 
clear  for  so  doing.  A'elly  v.  Duluth,  S.  S. 
6-  A.  R.  Co.,  92  Afich.  19,  52  A'.  W.  Rep. 
81. 

While  a  railway  company  has  the  right  to 
use  its  own  track,  and  while  its  engineer 
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ordinarily,  when  his  train  is  in  motion,  see- 
ing persons  near  the  track  ahead  of  him,  iiiis 
the  right  to  presume  that  they  will  keep  out 
of  the  way,  yet,  when  the  train  is  moving  in 
a  town,  great  watchfulness  on  the  part  of 
the  company's  servants  is  required.  It  is 
tlien  the  riuty  of  the  engineer,  before  start- 
ing his  engine  across  a  street,  not  only  to 
give  timely  warning  of  his  intention  to 
start,  but  to  look  ahead  and  see  that  his 
train  is  not  likely  to  hurt  persons  who  are 
passing.  Texas  &*  P.  K.  Co.  v.  Lowry,  6i 
Tex.  149. 

106.  On  backing:  trains.'*' — Where  a 
train  is  about  to  move  from  a  street  cross- 
ing backward,  a  lookout  should  be  pro- 
vided at  the  rear  of  the  car,  upon  whose 
signal  the  engineer  may  act.  Robinson  v. 
Western  Pac.  R.  Co.,  48  Cal.  409. 

It  is  gross  negligence  in  a  railroad  com- 
pany to  back  its  trains  across  the  main 
street  in  a  village  without  a  brakeman  at 
the  rear  end  as  a  lookout,  and  in  readiness, 
in  case  of  danger,  to  apply  the  brakes,  and 
thus  prevent  collision  or  accident.  Cooper 
V.  Lake  Shore  «S-  M.  S.  R.  Co.,  66  Mich.  261, 
10  West.  Rep.  184,  33  A^.  W.  Rep.  306. 

Negligence  on  the  part  of  a  railroad  com- 
pany, and  the  absence  of  contributory  neg- 
ligence on  tlie  part  of  one  injured  while 
crossing  its  track,  are  properly  inferred 
from  tl  _  facts  that  the  locomotive  was  run- 
ning backwards  at  a  high  rate  of  speed, 
that  neither  the  engineer  nor  the  fireman 
was  looking  out,  that  the  bell  was  not 
rung,  that  the  person  injured  stopped  and 
looked  each  way  before  crossing,  but  saw 
no  cars,  and  that  he  could  have  heard 
the  bell  at  a  distance  of  fifty  yards  had  it 
been  rung.  Clampit  v.  Chicago,  St.  P.  &^ 
K.  C.  R.  Co.,  49  Am.  ^S^•  Eng.  R.  Cas.  468,  84 
Imva  71,  50  A'.   W.  Rep.  673. 

Where  the  action  is  to  recover  for  killing 
plaintiff's  intestate  by  backing  an  engine 
upon  him  at  a  city  street  crossing  on  a  dark 
night,  instructions  that  "the  company  was 
bound  to  have  so  much  light,  and  so  lo- 
cated, that  a  person  reasonably  diligent, 
and  of  natural  powers  of  observation,  might 
have  boei)  able  to  discover  it,"  and  that  it 
was  tiie  engineer's  duty  "  to  keep  a  lookout 

*See  also/oj/.  ;I25. 

Backing  or  pushing  cars  at  crossings,  see  note, 
19  Am.  &  Eng.  R.  Cas.  283. 

Failure  tn  sound  signal  and  place  brakeman  on 
front  car  of  a  hacking  train,  see  39  Am.  &  Enu. 
R.  Cas.  660,  abstr. 

3  D.  R.  D.— 34. 


to  see  whether  he  is  running  down  foot 
passengers  who  are  crossing  the  railroad 
track  upon  the  highways  of  the  city,"  are 
correct.  Cheney  v.  New  York  C.  &*  H.  R. 
R.  Co.,  id  Hun  (A'.  Y.)  415. 

A  child  nine  years  old,  while  attempting 
to  cross  the  track,  caught  his  foot  between 
the  rails  and  was  injured  by  a  train  which 
was  backing.  He  was  not  seen  by  the  em- 
ployes on  the  train  in  time  to  stop  before 
reaching  him.  Held,  that  it  was  negligence 
on  the  part  of  the  railroad  company  in  fail- 
ing to  keep  a  proper  lookout.  Louisville, 
N.A.&'  C.  R.  Co.  V.  Head,  4  Am.  &>  Eng, 
R.  Cas.  619,  So  Ind.  117.— Distinguishing 
Jeffersonville,  M.  &  I.  R.  Co.  v.  Goldsmith, 
47  Ind.  43. 

Where  a  person  has  been  run  over  by  a 
railroad  train  and  injured,  in  an  action  for 
damages  therefor  a  finding  that  the  injury 
was  caused  by  the  gross  negligence  of  the 
company  will  not  be  set  aside  when  it  ap- 
pears that  he  was  run  over  by  a  train  con- 
sisting of  a  locomotive,  tender,  one  baggage 
and  two  passenger  cars,  which  was  started 
backward  over  a  public  crossing  in  a  popu- 
lous city,  with  the  brake  on  the  engine  out 
of  repair  and  useless,  with  no  brakeman  at 
the  other  brakes,  with  no  flagman  or  other 
person  at  the  rear  of  the  train  or  at  the 
crossing  to  warn  persons  of  their  danger, 
and  no  one  on  the  train  except  three  per- 
sons, who  were  all  on  the  locomotive,  with- 
out the  blowing  of  any  whistle,  though 
with  the  ringing  of  the  bell,  and  along  a 
track  which  from  the  locomotive  could  not 
be  seen  for  a  distance  of  from  forty  to  fifty 
feet  from  the  rear  of  the  train.  Kansas 
Pac.  R.  Co.  V.  Pointer,  14  Kan.  37. 

107.  Under  Canadian  .statute. — An 
engine  with  tender,  moving  reversely,  is  a 
"  train  of  cars,"  within  the  meaning  of  sec- 
tion 260  of  51  Vict.  c.  29 ;  and  some  one 
should  be  stationed  on  the  tender  to  warn 
persons  crossing  the  track.  Hollinger  v. 
Canadian  Pac.  R.  Co.,  21  Ont.  705. 

A  highway  crossed  defendants'  line  at 
right  angles.  Defendants  were  siiunting  a 
train  of  flat-cars,  and  after  backing  for  some 
distance  the  engine  uncoupled  from  the 
traiq,  switched  upon  another  track,  and  the 
train  and  engine  both  continued  to  back 
down  on  different  tracks  to  the  highway. 
PlaintilT  was  proceeding  along  the  highway 
and  was  about  to  cross  the  tracks.  The 
flat-cars  had  reached  the  highway  and  were 
passing  over  it.     Plaintiff,  while  watching 
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those  in  front  of  her,  did  not  see  or  hear 
the  engine  coming  down  on  the  other  track, 
and  was  struck  by  tlie  tender  and  injured. 
There  was  no  lookout  on  tlie  tender,  and 
there  was  contradictory  evidence  as  to  the 
ringing  of  tlic  bell  at  all,  though  at  most  it 
was  ncjt  rung  until  the  engine  had  run  some 
distance  towards  the  highway,  and  the 
whistle  was  not  blown.  The  jury  found 
that  the  accident  was  caused  by  the  neg- 
ligence of  the  liefcndants,  and  that  the  neg- 
ligence consisted  in  not  ringing  the  bell  m 
time.  Hild,  that  there  was  sulTicient  in  the 
general  facts  of  the  case  to  justify  a  verdict 
in  favor  of  the  plaintitT;  that  whetlier  sec- 
tion 256  of  tiie  Railway  Act  18S8  applied 
or  not  under  the  circumstances  of  this  case, 
defendants  did  not  object  to  its  application 
by  the  trial  judge,  and  the  jury  having  on 
contradictory  evidence  found  negligence 
against  them  in  not  ringing  the  bell  in  pass- 
ing over  the  distance  from  the  starting 
point  to  the  crossing,  the  verdict  should 
not  be  interfered  with  ;  that  section  256  did 
not  apply  to  shunting  in  a  station  yard,  and 
that  iliere  had  been  misdirection  on  that 
point ;  but  that  the  defendants  had  no  right 
to  use  the  highway  as  part  of  their  station 
yard,  and  were  therefore  trespassers  ab 
initio,  and  liable  for  all  damages  resulting 
from  their  dangerous  use  thereof.  Hollinger 
v.  Canadian  Pac.  R.  Co.,  20  Out.  App.  244. 

V.  LIABILITY  AS  DEPENDENT  ON  BATE  OF 
SPEED.* 

108.  At  eoiniiioii  law.— In  the  ab- 
sence of  a  statute,  or  of  a  municipal  regula- 
tion, trains  may  be  run  over  crossings  at 
any  rate  of  speed  which  is  reasonably  safe 
to  the  passengers  carried.  Chicago,  />'.  <S^ 
Q.  R.  Co.  V.  F/on-ns,  32  ///.  Apfi.  S^S-— 
Quoting  Chicago,  B.  &  Q.  R.  Co.  v.  Lee, 
68  III.  582. 

In  the  absence  of  a  statute  regulating  the 
rate  of  speed  of  trains,  the  common  law  rule 
prevails,  which  is  that  the  railroad  company 
is  under  the  duty  and  obligation  at  all  times 
to  use  ordinary  care  and  prudence,  so  that 
no  unnecessary  risk  or  hazard  shall  be  cast 
upon  the  public.  Lapshy  v.  Union  Pac.  R. 
Co.,  50  Fed.  Rep.  172;  affirmed  in  51  Fed. 
Rep.  174. 

Neither  the  statute  nor  the  common  law 
fixes  any  definite  rule  as  to  the  rate  of  speed 


of  trains  at  crossings.  The  weight  of  au- 
thority is  that  they  maybe  run  at  any  speed 
that  is  safe  to  the  freight  and  passengers 
carried,  as  to  them ;  but  as  to  persons  at 
crossings  the  rate  of  speed  depends  some- 
what upon  the  locality  and  tlie  circum- 
stances of  the  case.  East  Tcnn.,  V.  &•  G. 
R.  Co.  V.  Deaver,  79  Ala.  216. 

The  statute  does  not  regulate  the  speed 
of  railroad  trains  in  passing  stations,  nor, 
except  when  entering  a  curve  crossed  by  a 
public  road,  where  the  engineer  cannot  see 
at  least  one  fourth  of  a  mile  ahead,  require 
that  the  speed  shall  be  moderated;  and  in 
the  absence  of  statutory  provisions  in  this 
respect  the  question  of  negligence  vcl  non 
must  be  determined  by  the  rules  of  the  com- 
mon law  ;  nor  can  it  be  declared,  as  matter 
of  law,  that  any  rate  of  speed  is  negligence 
per  se.  IVe.itern  R.  Co.  v.  Sistrunk,  85  Aia. 
352,  5  So.  Rep.  79. 

1((1>.  lii(le|K>ii(lciit  of  statute.* — 
Although  there  is  no  statute  limiting  the 
speed  of  trains  over  a  crossing,  yet  the 
speed  must  nevertheless  be  consistent  with 
the  care  and  prudence  required  in  good 
railroad  management,  and  with  that  degree 
of  care  and  prudence  required  for  the  safety 
of  the  lives  and  property  of  the  persons 
rightfully  approaching  and  traveling  over 
such  crossings.  If  the  company  makes  up 
by  increased  diligence  and  care  in  guarding 
people  against  the  dangers  to  which  they 
are  exposed  by  reason  of  the  train  being  off 
time,  then  they  are  not  guilty  of  negligence. 
Guggenheim  v.  Lake  Shore  &^  M.  S.  R.  Co., 
yi  Am.  <S-  Eng.  R.  Cas.  89,  66  Mich.  150,  9 
West.  Rep.  903,  33  A'.  W.  Rep.  161. 

Irrespective  of  any  ordinance  or  law  regu- 
lating the  speed  of  railroad  trains  at  cross- 
ings, the  running  at  an  excessive  rate  of 
speed  is  negligence,  and  if  a  collision  is 
caused  thereby  the  company  is  liable.  As 
to  whether  the  rate  of  speed  is  excessive  or 
dangerous  in  the  locality,  is  a  question  of 
fact  for  the  jury.  Massoth  v.  De'nuare  &* 
If.  Canal  Co.,  64  A^.  Y.  524 ;  affirming  6 
////«  314.— Followed  in  Salter  w.  Utica  & 
B.  R.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  437,  88 
N.  Y.  42.  QuoTF'.D  IN  Louisville  &  N.  R. 
Co.  V.  Milam,  9  Lea  (Tenn.)  223. 

As  a  general  rule  negligence  cannot  be  in- 
ferred  from  the  speed  t)f  the  train  alone, 

•  Duty  of  company  to  slacken  speed  and  Rive 
signals  on  approachinf;  crossings  Independent  of 
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and  defendant  company  was  not  bound  to 
slacken  its  speed  in  passint;  a  crossing  much 
used  within  tlic  limits  of  a  city,  though  it 
was  found  as  a  fact  liiat  the  crossing  was 
€specially  dangerous,  by  reason  of  the  view 
being  obstructed  and  the  road  being  con- 
structed in  a  cut  and  on  a  curve.  So 
lu'ld,  where  the  neighborhood  was  thinly 
settled,  the  proper  danger  signals  given,  and 
tlic  city,  though  having  the  power,  had 
made  no  order  touching  the  speed  v)f  trains 
at  such  crossing.  Dyson  v.  Nciu  York  &>  N. 
E.  R.  Co.,  57  Conn.  9,  17  A/l.  Kcp.  137. 

In  tlic  absence  of  statute  there  is  no  limit 
to  the  speed  which  railroad  trains  are  en- 
titled to  make,  except  liiat  fi.xcd  by  a  care- 
ful regard  to  the  safety  of  the  trains  and  the 
passengL-rs  conveyed  by  them.  Telfcr  v. 
Nortlurn  R.  Co.,  30  N.  J.  L.  188.— Quotkd 
IN  Newhard  71.  Pennsylvania  R.Co.,  153  Pa. 
St.  417. 

A  charge  of  the  court  instructing  the  jury 
that  it  was  the  duty  of  a  railway  company 
to  reduce  the  speed  of  the  engine  when 
crossing  any  of  the  streets  of  a  city  was 
error,  in  the  absence  of  legislation  regulat- 
ing that  matter.  In  a  given  case  a  failure 
to  reduce  speed  might,  as  a  matter  of  fact, 
be  negligence  ;  but  this  must  be  ascertained 
and  determined  by  the  jury.  International 
&•  G.  N.  R.  Co.  v.  Graves,  59  Tex.  330. 

170.  Coiistitiitiuiiality  of  .statutes. 
— A  statute  regulating  the  speed  of  railroad 
trains,  requiring  guards  to  be  placed  at 
bridges  and  otiier  points  of  danger,  and  re- 
quiring the  sounding  of  a  whistle  or  a  bell 
at  road  crossings  and  thoroughfares,  for  the 
safety  of  passengers  and  others,  and  their 
property,  is  constitutional.  Ohio  &•  M.  R. 
Co.  V.  McClelland,  zylll.  140. 

171.  Power  to  n^gulate.-By  char- 
ters, unlimited  discretion  in  the  regulation 
of  the  speed  of  trains  is  not  conferred. 
Among  the  rights  reserved  is  the  power 
tt)  regulate  the  approaches  to  and  the  cross- 
ing of  public  highways,  and  the  passage 
through  cities  and  villages,  where  life  and 
property  are  constantly  in  imminent  danger 
from  the  rapid  speed  of  railway  trains.  To- 
ledo, P.  &*  IV.  R.  Co.  v.  Deacon,  63  ///.  ^i, 
T  Ant.  Ry.  Rep.  150.— Quoted  in  Chicago 
&  N.  W.  R.  Co.  V.  Chicago,  140  111.  309. 
Reviewed  in  Lake  Shore  &  M.  S.  R.Co.  v. 
Cincinnati,  S.  &  C.  R.  Co.,  30  Ohio  St.  604. 

172.  Speed,  treiierally.*— If  there  is 

»  See  aXso  post,  34«,  35«. 

Speed   of    trains  at  highway    crossing.-*,    see 


imminent  danger  of  a  collision,  which  might 
be  avoided  by  stopping  or  slowing  a  train, 
the  engineer  cannot  justify  himself  in  driv- 
ing his  engine  upon  a  wagon  and  horses 
under  the  plea  that  the  driver  should  have 
kept  out  of  tiie  way.  Stronif  v.  Sacramento 
&*  P.  R.  Co.,  8  Am.  &•  Eng.  R.  Cas.  273, 
61  Cal.  326. 

Wiiere  it  is  required  by  law  that  a  train 
must  be  so  checked  that  the  engineer  can 
stop  at  a  crossing,  and  the  whistle  blown,  it 
is  not  necessary,  to  enalile  the  plaintiff  to 
recover  for  a  personal  injury,  for  him  to 
show  that  the  speed  was  reckless,  or  that 
the  engineer  could  not  have  stopped  the 
train  at  the  crossing,  yliigitsta  &•  S.  R.  Co. 
V.  McElinurry,  24  Ga.  75. 

There  is  always  room  for  dwelling  before 
a  jury,  if  it  is  allowed,  on  the  perilous  char- 
acter of  a  fast  train  ;  but  the  law  allows  it, 
and  has  imposed  what  the  legislature  con- 
siders sufhcient  guards  against  danger  from 
it.  On  the  other  hand,  nothing  could  be 
more  dangerous  than  irregular  running. 
Reliability  in  the  movements  of  trains 
is  necessary  for  the  protection  of  the  nu- 
merous lives  on  the  trains  themselves, 
which  exceed  in  number  any  likely  to  be 
found  at  any  crossing.  Time  lost  by  slow- 
ing at  one  place  must  be  made  up  after- 
wards, and  any  considerable  loss  always 
creates  danger.  Persons  at  crossings  can 
always  inform  themselves  sufficiently  of  the 
times  and  conditions  of  passing,  and  acci- 
dents do  not  happen  very  often  where  l)(jth 
parties  are  reasonably  vigilant.  Klanowski 
v.  Grand  Trunk  R.  Co.,  (a,  Mich.  279,  31  xV. 
W.  Rep.  275. 

A  railroad  company  is  guilty  of  negli- 
gence in  maintaining  the  usua.  rate  of  speed 
when  approaching  a  highway  crossing 
without  observing  the  usual  precautions  and 
giving  the  required  danger  signals  to  warn 
the  public  of  the  approach  of  the  tniin. 
Thayer  v.  Flint  &>  P.  M.  R.  Co.,  93  Mich. 
150,  53  A'.  IV.  Rep.  216. 

The  law  places  no  restrictions  upon  the  rate 
of  speed  at  which  trains  may  be  run  across 
the  country  and  over  highway  crossings; 

notes,  iQ  Am.  &  Eng.  R.  Cas.  275;  11  L.  R.  A. 

434- 

Liability  of  company  for  injuries  caused  by 
running  train  past  crossings  at  high  rate  of  speed, 
see  notes,  49  Am.  &  Eng.  R.  Cas.  486;  3  L.  R. 
A.  594- 

Running  train  at  unexpected  time  and  at  cx- 
traorilinary  speed,  see  32  Am.  &  Eng.  R.  Cas. 
121,  alislr. 
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nor  is  the  train  required  to  stop  or  reduce 
its  speed  at  such  places.  Neither  is  the 
company  liable  in  damages  for  an  injury 
occurring  from  the  rate  of  speed,  if  stat- 
utory signals  have  been  given.  IVarner  v. 
Ne7u  Yorl-  C.  A".  Co.,  44  N.  V.  465 ;  revers- 
ing 45  liarb.  299. — Following  Ernst  v. 
Hudson  River  R.  Co..  39  N.  Y.  66;  Wilds 
V.  Mudson  River  R.  Co.,  24  N.  Y.  430. — 
Quoted  in  Rlack  v.  Burlington,  C.  R.  & 
M,  f<.  Co.,  38  Iowa  515  ;  Newhard  v.  Penn- 
sylvania R.  Co.,  153  Pa.  St.  417. 

Negligence  cannot  be  imputed  to  an  en- 
gineer for  striking  a  person  at  a  crossing 
with  a  moving  engine,  in  the  absence  of 
proof  that  he  saw  the  person,  or  that  he 
approached  the  crossing  at  an  improper 
rate  of  speed.  Moore  v.  Philadelphia,  W. 
6-  B.  R.  Co.,  108  Pa.  St.  349, 

So  long  as  a  railroad  company  makes  it 
safe  for  the  public  to  cross  its  road  on  the 
public  highway  by  providing  gates,  watch- 
men, or  other  "leans,  it  may  run  its  trains  at 
any  rate  of  spee«J  ^ver  such  crossings  ;  but  if 
it  -leglects  to  use  every  precaution  necessary 
for  the  safety  of  the  public,  no  moderation 
or  slowness  of  speed  will  excuse  its  neglect. 
Pennsylvania  R.  Co.  v.  Coon,  ill  Pa.  St. 
430,  3  Atl.  Rep.  234. 

Ordinary  care  requires  those  running  a 
hand-car  to  check  its  speed  if  it  threatens 
danger  to  plaintiff,  even  though  he  was  not 
at  the  time  on  the  track,  but  only  approach- 
ing it.  Moore  v.  Central  R.  Co.,  47  Iowa 
688. 

173.  In  violation  of  city  ordi- 
naiiccx — A  municipal  ordinance  prohib- 
iting, under  penalty  of  a  fine,  the  backing 
of  ii  railroad  engine  at  a  greater  speed  than 
four  miles  an  hour,  is  a  reasonable  police 
regulation,  the  violation  of  which  is  negli- 
gence and  renders  the  railroad  company  lia- 
ble for  damages  at  the  suit  of  a  person  in- 
jured. Louisville  &*  N.  R.  Co.  v.  IVebb,  49 
Am.  &•  Eng.  R.  Cas.  427,  90  Ala.  185,  8  So. 
Rep.  518. 

If  an  engineer  of  a  railway  company, 
knowing  that  persons  are  accustomed  to 
cross  the  track  between  the  streets  of  a 
large  and  crowded  city,  drives  his  engine 
forward  recklessly,  or  with  indifference  as 
to  whether  such  persons  are  injured  or  not, 
and  at  a  rate  of  speed  greatly  in  excess  of 


*  Violation  of  ordinances  as  to  speed,  see 
notes,  13  Am.  &  Eng.  R.  Cas.  647;  19  /J.  41. 
See  also  35  Id.  362,  aistr. 


that  limited  by  a  city  ordinance,  an  injury 
thereby  inflicted  upon  one  of  such  persons, 
even  though  he  be  a  trespasser,  will  be  re- 
garded as  the  result  of  "  such  gross  want  of 
care  and  regard  for  the  rights  of  others  as 
to  justify  the  presumption  of  wilfulness  or 
wantonness."  Laie  Shore  &*  M.  S.  R.  Co. 
V.  Bodemer,  54  Am.  &*  Eng.  R.  Cas.  177,  139 
///.  596,  29  N.  E.  Rep.  692  ;  affirming  "H  11' 
App.  479- 

The  fact  that  a  train  was  violating  a  city 
ordinance  as  to  speed  at  the  time  of  an  ac- 
cident does  not  of  itself  constitute  negli- 
gence, unless  the  plaintiff  shows  that  the 
injury  would  not  otherwise  have  occurred. 
Philadelphia,  W.  &•  B.  R.  Co.  v.  Slebhing, 
19  Am.  6-  Eng.  R.  Cas.  36,  62  Md.  504. 

But  is  competent  evidence  as  tending  to 
show  negligence.  Meek  v.  Pennsylvania 
Co.,  13  Am.  &•  Eng.  R.  Cas.  643,  38  Ohio  St. 
632. 

Whether  an  injury  received  by  one  front 
a  moving  train  in  crossing  a  railroad  track 
could  have  been  prevented  by  the  compa- 
ny's observance  of  a  city  ordinance,  is  a 
question  for  the  jury.  Dahlstrom  v.  St. 
Louis,  /.  M.  &*  S.  R.  Co.,  108  Mo.  5 is 5,  18  5. 
PV.  Rep.  919. 

174.  Speed  Hliould  not  be  so  greiit 
as  to  render  Mig:nals  useless.  —  The 
speed  of  a  train  at  a  crossing  should  not  be 
so  great  as  to  render  unavailing  the  warning 
of  its  whistle  and  bell ;  and  this  caution  is 
especially  applicable  when  the  sound  is  ob- 
structed by  winds  and  other  noises,  and 
when  intervening  objects  prevent  those  \vli'> 
are  approaching  the  railroad  froin  seci  g  a 
coming  train.  In  such  casi  -^  un- 
slackcned  speed  is  desira!  chmen 
should  be  stationed  at  the  cr  ig.  Balti- 
more (&*  O.  R.  Co.  v.  Ou'ini,  '8  Am.  "•- 
Eng.  R.  Cas.  639,  65  Md.  502,  5  Atl     ,p, 

329- 

If  a  train  is  moving  at  such  rate  of  speed 
that  it  would  cover  the  distance  between  a 
point  from  which  its  bell  could  be  heard  at 
a  crossing  and  the  place  of  crossing  in 
so  short  a  time  as  to  make  the  signal  of 
little  or  no  use  to  one  in  the  act  of  crossing 
thfe  track,  then  failure  to  give  notice  by  the 
whistle  from  a  longer  distance  would  be 
negligence.  Childs  v.  Pennsylvania  R.  Co., 
150  Pa.  St.  73,  24  Atl.  Rep.  341. 

175.  At  railroad  intersections. — 
Where  trains  are  required  by  law  to  come 
to  a  full  stop  at  railroad  intersections,  their 
neglect  to  do  so  has  some  bearing  on  the 
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question  of  the  speed  at  which  they  were 
running  near  such  crossing.  Staal  v.  Grand 
Riipiih  &*  I.  R.  Co.,  57  Altch.  239,  23  A'.  W. 
Rep.  795. 

Texas  Rev.  St.  art.  4232  (Sayles's  ed.) 
provides  that  each  "engine  approacliing  a 
place  where  two  lines  of  railway  cross  each 
other  siiall,  before  reaching  such  crossing, 
be  brought  to  a  full  stop."  This  does  not 
render  improper  a  charge  in  a  suit  for  dam- 
ages inflicted  in  a  collision  of  trains  at  such 
a  crossing,  "that  if  defendant  did  not  bring 
its  engine  to  a  full  slop  before  reaching  the 
crossing  at  such  a  distance  therefrom  as, 
under  the  circumstances,  common  prudence 
would  dictate  as  necessary  to  avoid  collid- 
ing," such  failure  would  be  negligence. 
Ft.  Worth  •Sr'  D.  C.  R.  Co.  v.  Mackney,  83 
Tex.  410,  18  S.  IV.  Rep.  949. 

170.  In  cities. — To  run  a  train  at  a 
rapid  rate  of  speed  across  a  public  street  in 
a  city  or  town  is, /r/wrt/a*;/^,  wilful  negli- 
gence. Eskridge  v.  Cincinnati,  N.  O.  &•  T. 
J\  R.  Co.,  42  Am.  &"  Eng,  a'.  Cas.  176,  89 
A>.  367,  12  S.   VV.  Rep.  580. 

A  railroad  company  may  be  liable  for  an 
injury  at  a  street  crossing  in  a  thickly  set- 
tled district,  where  the  train  was  running 
at  an  unlawful  speed,  if  it  appears  that  the 
accident  would  not  have  happened  had  it 
been  running  at  proper  speed.  Duffy  v. 
Missouri  Pac.  R.  Co.,  19  Mo.  App.  380. 

Where  an  accident  happened  in  a  city 
whose  population  is  not  shown,  and  prior 
to  the  passage  of  the  Act  of  18S9,  ch. 
242,  providing  that  in  cities  of  fifty  thou- 
sand population  or  less,  where  railroad 
crossings  are  provided  with  gates,  the  city 
cannot  limit  the  speed  of  trains  to  less  than 
thirty  miles  per  hour,  it  is  not  error  to  al- 
low the  reading,  as  evidence,  of  an  ordi- 
nance making  it  unlawful  to  back  trains  at 
a  greater  speed  than  two  miles  per  hour. 
Haywood  V.  New  York  C.  &"  H.  R.  R.  Co., 
35  N.  Y.  S.  R.  748,  59  Hun  617,  13  iV.  Y. 
Supp.  I  ^^  ;  affirmed  in  1 28  N.  Y.  596,  mem., 
38  .V.   Y.S.  R.  101 1. 

Where  plaintiff  was  injured  at  a  danger- 
ous crossing  near  a  populous  city,  and  it 
appeared  that  the  train  was  run  at  a  rapid 
rate  on  a  down  grade,  without  steam,  ren- 
dering it  comparatively  noiseless,  and  with- 
out ringing  a  bell  or  sounding  a  whistle — 
held,  suflicieni  to  warrant  the  jury  in  find- 
itig  the  com|)aiiy  ,i;uiliy  of  gross  negligence. 
Chicago,  li.  Or*  Q.  R.  Co.  v.  Payne,  59  ///.  534, 
1 1  Am.  Ry.  Rep.  157.— APPLIED  IN  Chicago, 


M.  &  St.  P.  R,  Co.  V.  O'Sulllvan.  143  111. 
48.  Followed  in  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Dowd,  115  111.  659. 

177.  lu    towiiH    ur    villatfcti.— Me. 

Acts  of  1885,  c*>-  377>  prohibits  a  train  run- 
ning across  a  highway  near  the  compact 
part  of  a  town  at  a  speed  greater  than  six 
miles  an  hour,  unless  the  parties  operating 
the  railroad  maintain  a  flagman  or  agate  at 
the  crossing.  Hooper  v.  Boston  6-  M.  R, 
Co.,  81  il/tf.  260,  17  At/.  Rep.  64. 

There  must  be  a  reasonable  and  fair  re- 
gard on  the  part  of  railroads  for  persons 
and  property  in  running  their  trains  through 
villages  and  over  frequented  public  cross- 
ings, and  the  rate  of  speed  must  be  made  to 
conform  reasonably  with  the  surroundings. 
Stepp  V.  Chicago,  R.  I.  &-  P.  R.  Co.,  85  Mo. 
229. 

A  statute  regulating  speed  across  high- 
ways in  the  compact  part  of  a  town  applies 
to  railroads  extending  into  an  adjoining 
state.  C/arh  v.  Boston  &*  M.  R.  Co.,  31 
Am.  &•  Eng.  R.  Cas.  548,  64  A'.  H.  323,  5 
A^.  E>tg.  Rep.  48,  10  Atl.  Rep.  676. 

Evidence  held  sufficient  to  justify  the 
jury  in  finding  that  the  defendant  was  neg- 
ligent in  running  a  train  at  a  high  rate  of 
speed  over  a  village  street  crossing,  without 
giving  signals  of  its  approach  sufhciently 
near  the  crossing  to  be  heard  by  travelers. 
Beunstrom  v.  Northern  Pac.  R.  Co.,  46 
Minn.  193,  48  A^.  IV.  Rep.  778. 

178.  At  country  crossings.*— No 
obligation  rests  upon  a  railroad  to  slacken 
the  ordinary  speed  of  its  trains  before 
reaching  a  highway  crossing  in  an  open 
level  country  where  persons  seldom  ()a.ss. 
Toledo.  U:  £>.  ^F.  R.  Co.  v.  Miller,  76  ill. 
278.  Chicago,  B.  6^  Q.  R.  Co.  v.  Harwood, 
80  ///.  88. 

But  the  greater  the  speed  the  greater  the 
degree  of  care  required  in  giving  warning 
when  approaching  a  road  crossing  at  grade. 
Childs  V.  Petinsyhania  R.  Co. ,  1 50  Pa.  St. 
73.  24  Atl.  Rep.  34 r. 

While  in  the  absence  of  municipal  regu- 
lations no  rate  of  speed  is  negligence /^rj^, 
still  it  does  not  follow  that  a  company  may 
at  all  times  and  places  run  its  trains  at  any 
rate  of  speed.  A  high  rate  of  speed  at  a 
country  crossing  may  be  considered  by  the 
jury  as  tending  to  show  negligence.  Stepp. 
V.  Chicago.  R.  I.  <&>•  P.  R.  Co.,  85  Mo.  229. 

*  Duty  of  company  to  give  warning  and 
slacken  speed  on  approaching  highway  cross- 
ings, see  note,  7  L.  R.  A.  317. 
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179.  At  curves  or  cuts.— The  engi- 
neer is  required  "  before  entering  any  curve 
crossed  by  a  public  road  on  a  cut,  where  lie 
cannot  see  at  least  one  fourth  of  a  mile 
ahead,"  to  reduce  the  speed  of  his  train,  and 
"  approach  and  pass  such  crossing  in  such 
cut  at  such  moderate  speed  as  to  prevent 
accident  in  the  event  of  an  obstruction  at 
the  crossing  "  (Ala.  Code,  §  1699) ;  but  the 
statute  only  applies  to  such  crossings  as  are 
particularly  described,  and  leaves  his  duty 
at  other  crossings  to  be  determined  by  the 
common  law.  East  Tenn.,  V.  <S>»  G.  R.  Co. 
V.  Denver,  79  Ala.  216.— Reviewing  Mem- 
phis &  C.  R.  Co.  V.  Lyon,  62  Ala.  71. 

180.  Dangerous  crossings  —  Duty 
to  slackeu  Mpee<l  and  give  signals.* 
— A  train  approaching  a  public  crossing 
must  not  only  give  the  warnings  and  ob- 
serve the  other  precautions  required  by 
statute,  but  its  speed  must  be  so  slackened 
that  the  train  may  be  more  manageable  in 
passing  the  crossing;  and  hence  a  charge 
that  the  company  "  had  a  right  to  run  its 
train  at  any  speed  it  pleased,  so  that  it  did 
not  endanger  freight  or  persons  on  board," 
asked  in  a  suit  to  recover  damages  for  in- 
jury to  persons  or  property  at  a  public 
crossing,  is  properly  refused.  South  &•  N. 
Ala.  A\  Co.  V.  Thompson,  62  Ala.  494. 

Where  there  is  evidence  that  a  crossing 
was  dangerous  and  was  approached  by  a 
train  at  a  very  high  rate  of  speed,  it  was 
not  error  to  refuse  to  charge  that  the  com- 
piiny  performed  its  whole  duty  in  connec- 
tion with  the  approach  of  tiie  train  to  the 
crossing,  if  the  whistle  was  sounded  and  the 
bell  rung  at  a  proper  distance  therefrom. 
Kllis  V.  Lake  Shore  &^  M.  S.  A\  Co.,  138  /'a. 
SI.  506,  21  All.  Rep.  140. 

Negligence  beinp;  the  absence  of  care  ac- 
cording to  the  circumstances,  it  must  be 
measured  by  the  apparent  danger ;  the  char- 
acter of  such  a  crossing  necessarily  affects 
the  duties  of  tiie  railroad  company  toward 
travelers  upon  the  public  highway,  and  its 
trains  must  pass  over  dangerous  crossings 
at  a  lesr,  rate  of  speed,  proportionate  to  the 
danger.  ICll/s  v.  Lale  Shore  (S»  i\f.  S.  A\ 
Co.,  138  Pa.  .'>r.  506,  21  All.  Rep.  140. 

181.  Under  the  Georgia  Htatute.— 
The  Georgia  statute  requiring  the  checking 
of  trains  at  road  crossings  applies  to  the 
crossings  of  streets  in  cities.  Central  R.  Co. 
V,  Russell,  75  Ga.  810. 

*  Duly  of  motorman  to  slow  up  at  rrowings, 
sec  Ei.ECTKic  Railways,  38. 


The  law  requires  only  that  the  engineer 
should  blow  his  whistle  at  the  blow-post 
and  so  check  his  train  that  he  may  be  able 
to  stop  it  at  the  crossing.  It  is  not  neces- 
sary for  the  regular  speed  to  be  checked  be- 
fore reaching  the  blow-post.  Crawley  v. 
Georgia  R.  6-  B.  Co.,  82  Ga.  190,  8  S.  E. 
Rep.  ^17. 

When  a  train  is  run  against  a  man  upon 
the  track  whilst  the  engineer  is  engaged  in 
a  criminal  violation  of  a  public  law  by  not 
checking  speed  in  approaching  a  public 
crossing,  it  is  not  true  as  matter  of  law  that 
the  engineer  has  a  right  to  assume,  on  first 
seeing  the  man  on  the  track,  that  he  would 
get  ofl  in  time  to  save  himself.  Georgia  R. 
&*  B.  Co.  V.  Daniel,  89  Ga.  463,  15  .S.  E. 
Rep.  538. 

1 82. trains  starting  at  crossing. 

— The  Georgia  statute  regulating  the  speed 
of  trains  at  public  crossings  does  not  apply 
where  the  train  is  started  at  or  upon  the 
crossing.  Harris  v.  Central  R.  Co.,  30  Am. 
6-  Eng.  R.  Cas.  581,  78  Ga.  525,  3  S.  E. 
Rep.  355. 

183.  When  for  jury.*— It  is  com- 
petent for  a  witness  to  testify  that  very  near 
the  crossing  a  train  was  going  at  a  high 
rate  of  speed  without  giving  signals,  and  it 
is  then  a  question  for  the  jury  to  determine 
whether  the  facts  constituted  negligence. 
P'-ch  v.  Burlington,  C.  R.  <S-  Af.  R.  Co.,  38 
/.v  ^a  515.  Bolinger  v.  St.  Paul  Ss^  D.  R.  Co., 
29  Am.  &*  Eng.  R.  Cas.  408,  36  A/inn.  418, 
31  A'   IV.  Rep.  856. 

Where  the  action  is  to  recover  for  killing 
plaintiff's  husband  at  a  street  crossing  in 
a  city  and  the  evidence  shows  that  it  was 
on  a  dark,  foggy  morning;  that  the  train 
was  running  without  signals  at  a  rate  of 
speed  prohibited  by  ordinance,  and  that  the 
deceased  was  struck  immediately  upon  step- 
ping on  the  track,  there  is  !>utricicnt  evi- 
dence to  warrant  the  submission  of  the 
question  of  the  company's  negligence  to 
the  jury.  Keim  v.  Union  R.  &»  T.  Co.,  90 
Mo.  314,  2  S.  \V.  Rep,  427.— Al'l'koviNO 
Persingcr  v.  Wabash,  St.  L.  &  P.  R.  Co.,  82 
Mo.  197;  Turner  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,78  Mo.  578;  Kcndrick  %>.  Chi- 
cago &  A.  R.  Co,,  81  Mo.  52!  ;  Edwards  v. 
Chicago,  R.  1.  &  P.  R.  Co.,  76  Mo.  399. 
Distinguishing  KcUcyz/.  Hannibal  &  St.  J. 
R.  Co.,  75  Mo.  138.  Overruling  Ilolman 
7/.  Chicago,  R.  I.  &  P.  R.  Co.,  62  Mo.  562.— 

*  See  also  ante,  22,  1 30. 
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Applied  in  Hudson  v.  Wabash  &  W.  R. 
Co.,  32  Mo.  App.  667. 

Wliere  tlie  action  is  for  an  injury  at  a 
crossing  the  question  whether  the  train  was 
ninning  at  an  improper  speed  is  for  the 
jury,  although  the  speed  allowed  by  a  city 
ordinance  was  not  exceeded.  McGrath  v. 
New  York  C.  &»  H.  A\  A\  Co,,  i  T.  &*  C.  (N. 
V.)  243.— Quoting  Grippen  v.  New  York 
C.  R.  Co.,  40  N.  Y.  45. 

Deceased  and  two  companions,  one  of 
whom  owr.ed  and  drove  the  team,  ap- 
proached very  slowly,  in  an  open  wagon,  a 
level  crossing  of  defendant's  railroad.  It 
was  about  10  o'clock  on  a  statlight  night. 
When  about  350  feet  from  the  crossing  a 
locomotive  whistle  was  heard,  but  no  bell 
was  heard  by  them  at  any  time.  Another 
railroad  passed  in  the  immediate  neighbor- 
hood ;  and  deceased  and  his  companions 
could  not  tell,  from  the  sound  of  the  whistle, 
upon  which  road  the  train  was.  The  team 
moved  on  without  stopping,  and  almost 
immediately  upon  reaching  the  crossing  a 
collision  took  place,  by  which  two  of  the 
three  men  were  instantly  killed.  The  ap- 
proach to  the  crossing  was  upon  a  slightly 
descending  grade  and  the  view  of  the  track 
was  almost  entirely  obstructed  by  houses 
and  other  structures.  Gates  had  been  con- 
structed at  the  crossing;  but  they  had  been 
left  open  and  the  flagman  had  left  them  for 
the  night.  Held,  that  the  jury  might  have 
inferred  that  the  travelers  looked  and  lis- 
tened after  hearing  the  whistle;  that  there 
was  evidence  of  negligence  on  the  part  of 
the  company  in  running  the  train  at  a  rate 
greater  than  the  statutory  rate,  and  in 
leaving  the  gates  open,  thus  inviting  per- 
sons to  cross ;  and  that  plaintiff  was  entitled 
to  recover.  Stittf  v.  /ios/o/i  ih'  M.  A".  Co.,  35 
.////.  &^  Eng.  J\\  Cas.  356,  80  Jh:  430,  15  A//. 
A\'/>.  36. 

184.  VurioiiN  sihhmLs  coiisidurcd.— 
The  crossing  of  a  turnpike  by  appellant's 
trains  at  tiie  rate  .of  fn)m  fifteen  to  twenty 
miles  an  hour  without  suflicicnt  warning  is 
a  public  nuisance.  Louisville,  C.  Sf  L.  K. 
Co.  V.  Coiiiiiionwettltli,  14  Am.  &*  l^ng.  A'. 
Cits. 613,  80  AV.  143,  44  .\m.  Rep.  468.— Foi.- 
l.owiNO  Louisville  &  N.  R.  Co. 7'.  Common- 
wealtii,  13  Hush  (Ky.)  390. 

A  rate  of  speed  over  twenty-five  miles  an 
hour  in  a  populous  neighborhood  of  a  city 
is  too  great  and  rebuts  any  presumption  of 
negligence  on  the  part  of  a  party  run  over 
ii;i<l  killed  by  the  train  while  attempting  to 


cross  the  street.    Hagan  v.  Philadelphia  <S- 
7".  R.  Co.,  5  Phila.  {Pa.)  179. 

It  is  not  negligence  per  se  to  run  a  train 
at  the  rate  of  twenty-five  or  thirty  miles  an 
hour  across  a  public  road  in  the  country. 
Goodwin  v.  Chicago,  R.  I.  &*  P.  R.  Co.,  11 
Ant.  &*  Eng.  R.  Cas.  460,  75  Mo.  73. — Dis- 
tinguished IN  Harlan  v.  Wabash,  St.  L.  & 
P.  R.  Co.,  18  Mo.  App.  ^iy— Reading  <S««  C. 
R.  Co.  v.  Ritchie,  19  Am.  <S-  Eng.  R.  Cas. 
267,  102  Pa.  Sf.  425. 

Where  a  railroad  train  came  round  a 
curve  and  rpproached  a  street  crossing  at  a 
speed  of  .wenty-five  or  thirty  miles  per 
hour  without  checking  its  speed,  running 
down  grade,  so  as  to  render  it  impossible 
for  the  engineer  to  stop  or  the  owner  of  a 
horse  and  vehicle  on  the  crossing  to  save 
them,  the  presumption  of  negligence  result- 
ing from  an  injury  to  the  property  was  not 
rebutted.  Nor  did  it  appear  that  the  owner 
could  have  saved  the  property  from  the 
injury.  Central  R.  Co.  v.  Russell,  75  Ga. 
810. 

Where  a  train  is  running  in  the  country 
with  signals  which  can  be  heard  a  niile  a 
speed  of  forty  to  forty-five  miles  an  hour  at 
a  crossing  is  not  excessive.  Griffith  v. 
Baltimore  &*  O.  R.  Co.,  44  Fed.  Rep.  574. 

185.  Spveial  oirt*iiiiistuiii*c!«  iua,y 
rc<|iiir«  speed  to  be  eliceked.— .\  rail- 
road is  not  responsible  for  not  slackening 
the  speed  of  its  train  at  a  place  where 
the  public  highway  crosses  the  track,  un- 
less special  circumstances  existed  which 
rendered  such  slackening  necessary ;  and 
whether  such  necessity  existed  is  for  the 
jury  to  determine.  Zcigler  v.  Northeastern 
R.  Co.,  5  So.  Car.  221. 

There  may  be  s|)ecial  circumstances  which 
impose  the  duty  of  slackening  speed  at  a 
particular  tin^e  :  as  where  the  engineer  sees 
that  a  person  is  crossing  the  track  or  there 
are  sounds  which  might  prevent  the  signals 
from  being  noticed.  In  such  a  case  the 
comjiany  would  be  liable  for  his  negligence, 
Dyson  v.  Xe-v  York  «S~«  A'.  E.  R,  Co.,  57 
Conn.  9,  17  .///.  A'<A  137. 

In  a  suit  for  damages  by  being  run  over 
by  defendaiii's  train  the  judge  instructed  tiic 
jury  that  the  speed  at  the  time  of  tiie  iu  ci- 
dent  was  not  negligence,  and  that  at  a  com- 
mon highway  crossing  there  was  no  duty 
to  reduce  the  rate  of  speed  ;  that  if  the  bell 
ami  whistle  were  not  sounded  as  required 
by  statute  and  this  contributed  to  the  acci- 
dent, the  defendant  wculd  be  liable,  in  the 
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absence  of  fault  on  plaintifFs  part,  but  if  so 
sounded  there  could  be  no  recovery;  and 
left  it  to  the  jury  to  determine  whether 
there  was  any  unusual  circumstance  which 
made  the  speed  unreasonable.  The  decla- 
ration alleged  no  exceptional  circumstances 
as  relied  on  and  tlie  testimony  showed  none. 
J/g/ti,  that  this  created  a  contradiction  and 
left  the  jury  to  fmd  that  a  full  compliance 
with  the  statutory  conditions,  which  they 
had  already  been  told  would  be  a  defense, 
was  not  a  defense.  Khiitowski  v.  Grand 
Trunk  A'.  Co.,  64  A//c/i.  279,  31  .V.  IT.  Rep. 
275.— Criticsei)  in  Brooke  t/.  Chicago,  R. 
I.  &  P.  R.  Co.,  81  Iowa  504. 

180.  Persuii  may  a8Hiiiii«  tliut 
speed  is  lawful.*— A  person  abf)ut  to 
cross  a  railroad  track  upon  the  public  street 
of  a  city  which  has  an  ordinance  limiting 
the  speed  of  railroad  trains,  has  a  right  to 
presume,  until  the  contrary  is  m:ide  appar- 
ent, that  the  company  will  net  run  its  trains 
in  violation  of  such  ordinance.  Corritl  v. 
Burlington,  C.  K.  (&»  M.  K.  Co. ,  38  linoa  1 20. 
Ramsey  v.  Louimilh,  C.  &>  L.  R.  Co.,  89  Ky. 
99,  20  S.  W.  Rep.  162. 

Where  a  law  limits  the  rate  of  speed  that 
trains  may  be  run  at  crossings,  a  person 
killed  at  the  crossing  must  be  presumed  as 
having  known  the  law  and  therefore  sup- 
posing that  the  train  would  be  run  accord- 
ing to  law ;  aiid  the  fact  that  the  train  was 
running  at  a  prohibited  rate  of  speed  is  a 
material  f.ict  in  determining  the  question  of 
negligence.  I.ani^hoffw  At/bvaukee&'  P.du 
C.  R.  Co.,  19  ir/s.  489.— Foi.i.owK.i)  IN  Haas 
V.  Chicago  c«t  N.  VV.  R.  Co.,  41  Wis-  44- 

187.  Nojfllurence  as  to  simumI.— It  is 
negligence,  as  matter  of  law,  for  railway 
companies  not  to  use  the  precautions  for 
.safety  at  public  crossings  definitely  pre- 
scribed by  statute  or  valid  municipal  ordi- 
nance. Western  &•  A.  R.  Co.  v.  Young,  37 
Am.  (Sm  Eng.  R.  Cas.  489,  81  {7(i.  397,  7.S'.  /•-'. 
Rep.  912.— Critkiski)  in  Metropolitan  St. 
R.  Co.  V.  Johnson,  90  Ga.  500. 

An  instruction  that  it  is  the  duty  of  the 
employes  of  a  railroad  company  "  to  ap- 
proach the  crossing  at  such  rate  of  speed  as 
will  enable  them  to  check  the  train,  if  neces- 
sary," IS  erroneous.  Co/ien  v.  Eureka  6>»  /*. 
R.  Co.,  14  Nn>.  376.— Di.sTiN(;uiSHiNG  La- 
fayette &  1.  R.  Co.  V.  Adams,  26  Ind.  76. 

Proof  that  a  carriage  was  standing  near  a 
crossing  or  approaching  it,  and  that  a  train 

*  Sec  also /).<.r/,  215,201. 


approached  also  at  its  usual  rate  of  speed, 
does  not  tend  to  show  negligence.  Telfer 
V.  Northern  R.  Co.,  30  N.J.  L.  188. 

Unless  the  approach  of  the  wagon  and 
team  was  attended  with  such  unusual  cir- 
cumstances as  indicated  some  danger  of  col- 
lision, the  railway  company  was  not  re- 
quired to  take  any  steps  to  stop  its  train 
until  the  wagon  or  team  appeared  as  an  ob- 
struction upon  its  track,  and  within  strik- 
ing distance  of  its  ttain.  Louisville  &*  N. 
R.  Co.  V.  Howard,  90  Tenn.  144,  19  i'.  W. 
Rep.  1 16. 

The  plaintiff  alleged  in  his  petition  that 
the  defendant  carelessly  and  negligently 
caused  the  rear  end  of  a  freight  train,  pro- 
pelled by  an  engine,  to  pass  rapidly  over  its 
tracks  while  approaching  a  street  crossing, 
whereby  he  and  his  horses  and  wagon  were 
injured.  In  support  of  these  allegations 
the  opinions  of  witnesses  were  received  in 
evidence  as  to  the  speed  of  the  train  at  the 
time,  and  there  was  evidence  as  to  the  time 
the  train  started,  the  distance  it  traveled, 
the  force  with  which  it  struck  the  wagon 
and  horses,  and  the  distance  it  moved  after 
striking  them.  Held,  that  negligence  was 
sufficiently  charged  in  the  petition,  and 
that  the  evidence  was  such  as  to  warrant 
the  submission  of  the  question  to  the  jury. 
Annaker  v.  Chieago,  R.  I,  Sr*  P.  R.  Co.,  81 
liKva  267,  47  N.  \V.  Rep.  68. 

188.  l*r<>siiiii|»tioii  of  lu'prlit^eiicc— 
Proximate  eause.*— Proof  that  a  train 
was  running  at  a  prohibited  rale  of  speed, 
at  a  crossing  when  an  accident  occurred, 
raises  a  presumption  of  negligence,  in  the 
absence  of  tmything  to  show  that  the  acci- 
dent was  due  to  some  other  cause.  Atchison, 
T.  <S-  S.  F.  R.  Co.  V.  I-eelian,  47  ///.  ////.  66. 

Where  it  appears  that  a  person  was  killed 
at  a  crossing  by  a  train  running  at  a  pro- 
hibited rate  of  speed,  and  that  he  would 
have  had  time  to  cross  in  safety  had  the 
train  been  running  only  at  lawful  speed, 
the  unlawful  speed  maybe  considered  the 
proximate  cause  of  the  accident,  ll'instan- 
ley  V.  C/iicago,  At.  &*  St.  P.  R.  Co.,  35  Am. 
<S-  Eng.  R.  Cas.  370.  72  Wis.  375,  39  A'.  W. 
Rep.  856. 

180.  Wlieii  speed  evidence  of  iieB- 
linenee.t — An  unlawful  rate  of  speed  over 

*  Proximate  ami  remote  causes  of  injury  at 
croRHinK.  see  note,  33  Am.  &  En(3.  R.  Cas.  341. 

\  Evidence  of  speed  of  train  as  afTectinK  com- 
pany's liability,  see  45  Am.  &  Enu,  R.  Cub.  i6i>, 
absir. 
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a  crossing  is  evidence  from  which  negli- 
gence may  be  found.  Clark  v.  Boston  «S>»  Af. 
a:  Co.,  31  A»i.  &•  Eiig.  A'.  Gts.  548,  64  A\ 
H.  323,  5  N.  Eng.  Rep.  48,  10  Atl.  Rep.  676. 

But  the  rate  of  speed  at  which  a  train  can 
be  run  with  safety  to  the  passengers  can 
not,  in  itself,  be  deemed  negligence  as 
against  one  who  is  injured  tiiereby  at  such 
a  crossing.  Terre  Haute  &•  I.  R.  Co.  v. 
Clark,  6  Am.  &»  Eng.  R.  Cas.  84,  73  /ml. 
168. — Distinguished  in  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Jones,  28  Am.  &  Eng.  R. 
Cas.  170,  108  Ind.  551.  Followed  in 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Adams, 
131  Ind.  38. 

An  excessive  rate  of  speed  of  a  train  at 
a  highway  crossing  is  not  in  itself  negli- 
gence; but  where  it  tends  to  make  the 
usual  signals  of  no  effect,  it  may  be  consid- 
ered by  the  jury  as  tending  to  show  negli- 
gence. Mar/ in  v.  New  York  C.  &•  H.  R. 
R.  Co.,  27  Nun  (yV.  V.)  532,  fiietn.  ;  ofirniid 
in  97  A'.  Y.  628,  ;;/<•/;/.— Quoting  Conti- 
nental Imp.  Co.  V.  Stead,  95  U.  S.  161. 

Evidence  as  to  the  speed  at  which  trains 
usually  ran  over  a  certain  crossing  was  not 
admissible  upon  the  issue  whether  or  not 
a  particular  train  was  run  over  it  at  a  neg- 
ligent rate  of  speed,  nor  was  it  rendered 
admissible  by  testimony  that  the  train  in 
question  was  going  at  about  the  usual  rate. 
Aiken  v.  Pennsylvania  R.  Co.,  41  Am.  &* 
Eng.  R.  Cas.  571,  no  Pa.  St.  380,  18  A/l. 
Rep.  619. 

VI.  OOKTBIBUTORT  NEGLIOENOE. 

I.  Generally.* 
190.  Elementary  prliiclnleH.t— If  a 

traveler  ,on  a  highway  takes  the  risk  of 
crossing  a  railroad  without  using  reasonable 
care  and  is  injured,  he  must  bear  the  conse- 
quences of  his  own  imprudence.  U'ahask, 
St.  A.  &•  P.  R.  Co.  V.  Hicks,  1 3  ///.  App.  407. 

The  rule  of  law  that  a  railmad  track  is 
itself  a  warning  of  danger  applies  as  well 
to  a  side  track  as  to  llie  main  line  of  the 
road.  Mynning  v.  Detroit,  L.  &*  N.  R.  Co., 
23  Am,  Sr*  Eng.  R,  Cas.  317,  59  Mich.  257. 
36  A^.  W,  Rep.  514. 

Where  the  question  of  plaintiff's  negli- 
gence in  approacliing  defendant's  road  at  a 
highway  crossing  is  properly  and  fairly  sub- 


•  See  also  Ciiii.iiREN.  Injokiks  to,  HO-H2  ; 

CoMI'AKAIIVK  Nk.UI.IUKNCK..  8;   CoNrRlllt'TORV 

Nkci.ioknck,  29,  :iO,  :in,  .'19;  Dkatm  iiv 
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mitted  to  the  jury,  a  judgment  in  her  favor 
will  be  affirmed.  Thayer  v.  Flint  &^  P.  M, 
R.  Co..  93  Mic/i.  150,  53  jV.  IV.  Rep.  216. 

Generally,  the  negligence  of  a  person  in- 
jured by  a  collision  upon  a  railroad  track  is 
not  a  bar  to  an  action  by  him  for  damages, 
unless  the  railroad  company  show  that  the 
precautions  provided  by  the  code  were  ob- 
served ;  but  an  action  cannot  be  main- 
tained for  an  injury  occasioned  by  the  wilful 
act  of  the  party  injured.  Louisville  &*  N. 
R.  Co.  V.  Burke,  6  Coltlw.  (Tenn.)  45. 

191.  Rit^lits  of  traveler  on  eross- 
iiigs.*— Crossing  a  railroad  track,  whether 
in  town  or  country,  is  not  a  trespass ;  nor  is 
the  person  crossing  guilty  of  negligence  if 
he  uses  due  diligence  in  looking  out  for  ap- 
proaching trains.  Gla.ts  v.  Memphis  &•  C. 
R.  Co.,  94  Ala.  581,  10  So.  Rep.  215. 

A  traveler  has  an  equal  right  with  a  rail- 
road company  to  the  use  of  a  public  street, 
and  also  the  right  to  presume  that  the  com- 
pany will  discharge  its  duties  and  obey  the 
laws  and  ordinances  of  the  city  regulating 
the  management  of  trains.  Jennings  v.  .SV. 
Louis,  /.  M.  (S-  5.  R.  Co.,  112  Mo.  268.  20  S. 
Jl'.  A'</. 490.— Applying  Petty?'.  Hannibal 
&  St.  J.  R.  Co.,  88  Mo.  308;  Bluedorn  v. 
Missouri  Pac.  R.  Co..  108  Mo.  449;  Kellny 
V.  Missouri  Pac.  R.  Co.,  101  Mo.  76. 

Pedestrians  have  the  right  to  use  streets 
for  all  ordinary  purposes.  They  may  walk 
along  and  across  them  at  any  point  they 
may  see  fit,  in  the  exercise  of  due  care  and 
caution.  Henry  v.  Grand  ylve.  R.  Co.,  113 
Mo.  525.  21  .V.  ir.  Rep.  214. 

A  party  is  not,  prima  facie,  guilty  of 
contributory  negligence  by  being  on  a 
railroad  track  when  a  train  is  passing, 
where  he  is  crossing  on  a  street  for 
a  proper  purpose,  anrl  carefully  watching 
and  trying  to  avoid  an  approaching  train, 
and  is  struck  l)y  another  going  in  the  oppo- 
site direction  on  another  track.  Xi-^v  Jersey 
R.  &'  T.  Co.  v.  West,  32  X.J.  L.  91. 

192.  Plaintift'*N  iieirliirenoe  eon- 
trilMitiiiir  to  injury  ImrH  a  recovery. 
— A  person  crossing  a  railroad  upon  a  pub- 
lic highway  is  bound  to  exercise  proper 
care  to  avoid  the  cars;  and  if  he  does  not, 
and  for  that  reason  u^  injured,  and  by  the 
exercise  of  such  care  couh'  lu  ve  avoided 
the  danger,  he  cannot  recover,  even  though 
the  company  were  also  negligent,  Hearne 
V.  Southern  Pac.  R,  Co.,  50  Cu.  482,  la  Am. 


*  See  alsu  ante,  0. 
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Ry.  Rep.  i8i.  Morru  v.  Chicago,  M.  <S-  St. 
P.  R.  Co.,  26  Feti.  Rep.  22.  Macon  &•  W. 
R.  Co.  V.  Winn,  19  Ga.  440.  7?/r</  v.  iVifw 
Orleans  City  &>  L.  R.  Co..  43Zrt.  Ann.  822,  g 
So.  Rep.  565.  Te//er  v.  Northern  R.  Co.,  30 
iV.  /.  A.  188. — Following  Moore  v.  Cen- 
tral R.  Co.,  24  N.  J.  L.  268,  853  ;  Runyon  v. 
Central  R.  Co.,  25  N.  J."  L.  556.— Applied 
IN  Morris  &  E.  R.  Co.  v.  Haslan,  33  N.  J. 
L.  147.  Followed  in  New  Jersey  Exp. 
Co.  V  Nichols,  33  N.  J.  L.  434.  Quoted 
in  Bellefontaine  R.  Co.  v.  Hunter,  33  Ind. 
335. — Galveston,  H.  <S»  S.  A.  R.  Co.  v.  Ala- 
tula,  (Tex.)  19  S.  W.  Rep.  376.  Davey  v. 
London  &*  S.  W.  R.  Co.,  12  Q.  B.  D.  70,  35 
L.  J.  Q.  B.  D.  s8. 

If  a  traveler  upon  a  highway,  when  ap- 
proaciiing  a  railroad  crossing,  neglects  to 
take  the  precaution  dictated  by  common 
prudence,  and,  consequently,  suffers  injury 
from  a  passing  train,  he  cannot  recover  of 
the  company,  although  it  may  be  charge- 
able with  gross  negligence.  Grand  Trunk 
R.  Co,  \.  Ives.  $1  Am.  6^  Eng.  R.  Cas.  159, 
144  [/.  S.  408,  12  Sup.  Ct.  Rep.  679. 

A  railroad  company  is  not  liable  for  an 
injury,  caused  by  a  moving  train,  to  a  per- 
son while  negligently  driving  across  the 
track  at  a  street  crossing,  where  it  appears 
that  the  servimts  of  the  company  were 
guilty  of  no  neglect  of  duty,  and  that  the 
engineer,  after  discovering  the  person  on 
the  track,  did  all  he  could  to  prevent  the 
injury.  A'eierv.  Missouri Pac.  R.  Co. ,  {Mo.) 
I  .V.   ir.  Rep.  387. 

A  plaintitT  cannot  recover  for  an  injury 
at  a  crossing,  if  his  own  negligence  con- 
tributed in  any  degree  thereto,  although  the 
company  was  negligent  in  allowing  its 
brakes  to  be  out  of  order,  (hven  v,  Hudson 
River  R.  Co.,  35  N.  V.  516;  affirming  7 
Rosw.  329. 

lO.'l.  C'nro  to  b«  obscrvort  in  Koiiiii; 
on  travk.*— Thecareand  caution  required 
of  a  prrsoii  in  crossing  a  railroad  arc  such 
reasonable  Ciirc  and  caution  as  a  man  of 
ordinary  prudence  and  judgment  might  ex- 
ercise under  similar  circumstances.  Wich- 
ita vf'"'  W.  R.  Co,  V.  /hn'is,  32  Am.  &*  Eng. 
R.  Cas.  65,  37  Kan.  743,  16  Pac.  Rep.  78.— 
yi'OTiNf.  Clark  v.  Missouri  Pac.  R.  Co.,  35 
Kan,  T,^4.  —  C/iicago,  R.  &*  Q.  R.  Co.  v.  A'//j- 
tir,  22  ///.  ,///.  188.    Iloyt  V.  AWt;  york,L. 

*Sec  also  post,  245,  UH7;  and  Ei.kctkic 
Railways,  37;  Cakkiauk  of  Passe.vokks, 
401-403. 


^•..S-  W.R.  Co.,  \\Z  N.  Y.  399,  23  A^.^'. 
Rep.  565,  29  N.  V.  S.  R.  48  ;  reversing  42 
Hun  657,  6  N.  Y.  S.  R.  7.  Burke  v.  Aeu> 
York  C.  &•  H.  R.  R.  Co.,  57  N.  Y.  S.  R.  7. 
73  Hun  32,  25  A^.  Y.  Supp.  1009.— Follow- 
ing Tucker  v.  New  York  C.  &  H.  R.  R. 
Co.,  124  N.  Y.  308,  26  N.  E.  Rep.  g\b.— In- 
ternational 6-  G.  N.  R.  Co.  v.  Dyer,  76  Tex. 
156,  13  .S.  W.  Rep.  377.— Following  Gulf, 
C.  &  S.  F,  R.  Co.  v.  Anderson,  76  Tex.  244; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Porfert,  72 
Tex.  149.— Galveston,  H.  &•  S.  A.  R.  Co.  v. 
Matula,{Tex.)  igS.  W.  Rep.  376.— Follow- 
ing Galveston,  H.  &  S.  A.  R.  Co.  v.  Ma- 
tula,  79  Tex.  581,  15  S.  W.  Rep.  573. 

What  are  due  care  and  caution  on  the  part 
of  a  person  crossing  a  street  is  a  question 
for  the  jury  under  all  the  facts  and  circum- 
stances in  proof,  to  be  determined  in  the 
light  of  the  dangers  to  be  reasonably  appre- 
hended. Henry  M.  Grand  Ave.  R.  Co.,  113 
Mo.  525,  21  5.  W.  Rep.  214.  Morris  \.  Chi- 
cago. M,  &>  St.  P.  R.  Co.,  26  Fed.  Rep.  22. 
Terre  Haute  &•  I.  R.  Co.  v.  Voelker,  39  Am. 
<&<•  Eng.  R.  Cas.  615,  129///.  540.  22  A'.  E. 
Rep.  20.  Central  R.  Co.  v.  Moore,  24  A'.  J. 
L.  824. 

The  rule  that  a  person  about  to  cross  a 
railroad  must  exercise  the  care  of  ordinarily 
careful  and  prudent  persons,  applies  to  per- 
sons crossing  on  the  company's  grounds, 
as  well  as  to  those  crossing  at  public  cross- 
ings. WiHslo7ti  V.  Boston  &*  A.  R.  Co.,  11 
.V.    I'.  5.  A'.  831. 

It  is  the  duty  of  persons  about  to  cross  a 
railway  track  to  look  about  them  and  see  if 
there  is  danger ;  not  to  go  recklessly  u|)on 
the  road,  but  to  take  the  proper  precau- 
tions themselves  to  avoid  accidents.  If  a 
party  rushes  into  danger  which  by  ordinary 
care  he  could  have  seen  and  avoided,  no 
rule  of  law  or  justice  can  be  invoked  to 
compensate  him  for  an  injury  he  mi'y  there- 
by receive.  Lake  Shore  (S^  M.  .V.  R.  Co.  v. 
Clemens,  5  ///.  App.  77.— DiSTi.N'dUlsiiiNO 
Illinois  C.  R.  Co.  v.  Ebert,  74  III.  399. 
Quoting  Illinois  C.  R.Co.  ?'.  Hetlicrington, 
83  III.  510;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Sunderland,  2  III.  App.  307. 

A  person  going  upon  the  track  of  a  rail- 
road for  the  piiri)ose  of  walking  tlieicon, 
is  bound  to  exercise  ordiiuiry  caution  in 
looking  out  fur  the  upproach  of  the  cars, 
and  to  use  his  ordinaiy  senses  to  that  end. 
His  failure  to  do  so  constitutes  negligence 
on  his  part  as  matter  of  law.  Carlin  v. 
Chicago,  R,  I,  «**  P,  R.  Co.,  37  /cwa  316,  8 
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Am.  Ry.  Rep.  141.— Approving  Steves  v. 
Oswego  &  S.  R.  Co.,  18  N.  Y.  422;  Brooks 
V.  BulTalo  &  N.  F.  R.  Co.,  25  Barb.  (N.  Y.) 
600.  Following  Artz  v.  Chicago.  R.  I.  & 
P.  R.  Co.,  34  Iowa  153  ;  Dodge  v.  Burling- 
ton, C.  R.  &  M.  R.  Co.,  34  Iowa  276. 
—Distinguished  in  Correll  v.  Burlington, 
C.  R.  &  M.  R.  Co.,  38  Iowa  120.  Followed 
IN  Lang  V.  Holiday  Creeic  R.  Co.,  42  Iowa 
677. 

Inasmuch  as  the  exigencies  of  modern 
life  have  compelled  the  legalizing  of  rail- 
roads as  a  means  of  commerce,  the  law  has 
imposed  upon  the  citizen  the  duty  of  exer- 
cising the  highest  practicable  degree  of 
care  in  avoiding  the  danger  to  himself  and 
the  possible  injury  to  those  carried  likely 
to  be  caused  by  a  collision  with  or  an  ob- 
struction of  trains.  Pennsylvania  R.  Co. 
v.  liighter,  2  Am.  &>  Enff.  R.  Cas.  220,  42 
X.J.  L.  180. 

A  person  crossing  a  track  is  only  bound 
to  use  due  care,  such  as  the  circumstances 
and  the  law  require ;  and  it  is  therefore 
not  error  to  refuse  to  charge  that  such  per- 
son "  is  bound  to  use  extra  precaution  and 
vijiilance  in  approaching  a  crossing."  Kain 
v.  Xeiv  York  &*  N.  E.  R.  Co..  20  A^.  }  .  S. 
R.  891.  50  Hitn  606,  3  ^V.  v.  Sii/ip.  311. 

Due  and  ordinary  care  is  required  in 
crossing  public  streets  as  in  all  other  trans- 
actions of  life.  Even  on  the  sidewalk  es- 
pecially devoted  to  foot  passengers,  a  man 
is  bound  to  look  where  lie  is  goin^,  and 
tliis  duty  is  still  more  imperative  when  he 
is  ai}out  to  cross  the  street  where  horses, 
wagons,  and  cars  have  efjiial  rights  with 
himself,  and  wliere  each  is  bound  to  take 
notice  of  such  other  rights,  and  to  use  his 
own  with  due  regard  thereto.  Bushy  v. 
Phihxtielphia  Traction  Co..  42  Am,  &•  Entr, 
R.  Cas.  144,  126  Pa.  St.  559,  17  At  I.  Rep. 
895. 

1U4.  €ar«  to  Xw,  ohsorvod  wliorc 
tli<^  croNNliiK  Im  purtiriilarly  (laiiKor- 
oiiN. — The  fact  that  a  crossing  is  diflicult 
or  requires  extraordinary  olfort  to  ascertain 
whetlier  or  not  it  is  safe,  docs  not  excuse 
one  who  is  familiar  with  the  locality  and 
the  danger  surrounding  it  from  exercising 
care  proportioned  to  the  probable  danger. 
Cincinnati,  //.  tS^"  /.  /'.  Co.  v.  Ifutler,  23 
Am,  if*  Eni!^,  R,  Cas.  262,  103  I  mi.  31,  2  M 
E.  Ref>,  1 38.  Indiana,  li,  (5m  W.  R.  Co,  v. 
Greene,  25  /////.  &*  Eni;,  R.  Cas.  322,  106 
/nd.  279,  55  Am.  Rep,  736.  6  A^.  E.  Rep, 
603.— Quoted  in  Louisville  &  N.  R.  Co,  v. 


Eves,  I  Ind.  App.  224. — Louisville,  N.  A.  fi- 
C.  R.  Co.  V.  Stommel,  126  Ind.  35,  25  .^V.  E. 
Rep.  863. 

Where  a  person  in  the  daytime  attempted 
a  difficult  crossing  with  a  team,  being  fa- 
miliar with  the  crossing,  and  without  look- 
ing to  see  an  approaching  train,  and  the 
whistle  was  sounded  ninety  rods  distant, 
and  the  bell  rung  continuously,  and  an 
alarm  sounded  twenty-five  rods  from  the 
crossing,  and  he  then  discovered  the  train, 
but  failed  to  get  off  the  track,  'and  was 
killed,  his  negligence  was  so  great  as  to 
prevent  a  recovery,  though  the  company 
was  derelict  in  not  making  tlie  crossing 
easier.  Rockford,  R.  I.  &^  St.  L,  R.  Co,  v. 
£yam,  80  ///.  528. 

11)5.  Wliere  party  is  familiar  with 
the  croHsiiiif.— There  is  no  presumption 
that  a  person  injured  on  a  highway  and 
railway  crossing,  with  which  he  was  fa- 
miliar, was  himself  free  from  negligence. 
Prima  facie  the  fault  was  his  own,  and  It  Is 
therefore  essential  th.it  the  proof  should 
show  that  he  was  in  the  exercise  of  due 
care.  Indiana,  B.  <S>»  W.  R.  Co.  v.  Ham- 
moi.k,  32  Am.  &*  Eng.  R.  Cas.  127,  113  Ind. 
I,  14  A.  E.  Rep.  737,  12  West.  Rep.  297. 

Where  a  party  who  Is  familiar  with  the 
surroundings  and  knows  that  he  is  ap- 
proaching a  track,  drives  so  rapidly  that  he 
is  unable  to  stop  after  he  is  warned  of  an 
approaching  train  by  signals,  he  cannot  re- 
cover for  an  injury  received  by  being  struck 
by  a  train.  M'i/ds  v.  Hudson  River  R.  Co., 
24  X.  V.  430,  23  Hinu.  Pr,  492 ;  re^ursing  33 
Barb.  503, —  Following  Steves  v.  Oswego 
&  S.  R.  Co.,  18  N.  Y.  422.— Approvk.k  in 
Scefeld  v.  Chicago,  M.  &  St.  P.  R.  Co.,  32 
Am.  &  Eng.  R.  Cas.  109,  70  Wis.  216,  35  N. 
W.  Rep.  278.  Distinguished  IN  Beiseigel 
v.  New  York  C,  U.  Co,,  34  N,  Y.  622. 
FoLl.owKD  IN  Warner  v.  New  York  C,  R. 
Co.,  44  N.  Y.  465.  Ri.viEWKl)  iNCosgrove 
7'.  New  York  C.  &  H.  R.  R.  Co..  13  Hun 
(N,Y,)  329. 

The  fact  that  plaint ilT  was  injurcel  at  a 
crossing  in  a  place  where  he  was  a  stranger, 
and  did  not  know  that  he  was  approaching 
a  railroad  crossing,  is  rtn  important  fart  In 
determining  the  question  of  his  negligence. 
Cohen  v.  Eureka  <S-  /'.  R.  Co.,  14  XitK  yj(-<. 

\\M\.  Mutual  care  to  be  oltHerved.* 
—  As  there  Is  great  danger  in  crossing  a 
railroad  track  where  trains  are  liable  to  pass 


*  See  also  ante,  8»  1  tf>. 
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at  any  time,  proper  and  reasonable  care  is 
demanded  alike  of  the  engineer  and  of  the 
traveler.  Both  have  the  right  to  pass,  and 
their  rights,  duties,  and  obligations  are 
mutual  and  reciprocal,  and  the  same  de- 
gree of  care  is  required  of  each.  Schofield 
V.  Chicago,  M.  »S-  St.  P.  R.  Co.,  2  McCrary 
(I/.S.)  268. —  Quoting  Continental  Imp. 
Co.  V.  Stead,  95  U.  S.  165.— Distinguished 
IN  Northern  Pac,  R.  Co.  v.  Holmes,  3 
Wash.  T.  543,  18  Pac.  Rep.  76.  Followed 
IN  Holland  v.  Chicago,  M.  &  St.  P.  R.  Co., 

5  McCrary  (U.  S.)  549,  18  Fed.  Rep.  243.— 
Leavenworl/i,  L.  &*  G.  R.  Co.  v.  Rice,  10 
Kan.  426.  Louisville,  C.  jS-  L.  R.  Co.  v. 
Goetz,  14  Ant.  &•  Eng.  R.  Cas.  627,  79  Ry. 
442,  42  Am.  Rep.  227.— Criticising  Han- 
over R.  Co.  V.  Coyle,  55  Pa.  St.  396.  Quot- 
ing Continental  Imp.  Co.  v.  Stead,  95  U.  S. 
163. — Reviewed  in  Nehrbas  v.  Central 
Pac.  R.  Co.,  14  Am.  &  Eng.  R.  Cas.  670,  62 
Cal.  320. —  J17iil>tey  v.  Maine  C.  R.  Co.,  69 
Me.  20S.  Rigler  v.  Charlotte,  C.  6r-  A.  R. 
Co.,  26  Am.  &-  Eng.  R.  Cas.  386,  94  A'.  Car. 
604.  Randall  v.  Richmond  &*  D.  R.  Co.,  42 
Am.  &*  Eng.  R.  Cas.  603,  104  N.  Car.  410, 
10  S.  E.  Rep.  691.— Reviewing  East  Tenn., 
V.  &  G.  R.  Co.  v.  Feathers,  10  Lea  (Tenn.) 
103,— Reviewed  in   Hinkle  v.  Richmond 

6  D.  R.  Co..  109  N.  Car.  ^Ti.—Beyel  v. 
Neivport  News  <S-  M.  V.  R.  Co.,  45  Am.  &* 
Eng.  R.  Cas.  188,  34  W.  Va.  538,  12  S.  E. 
Rep.  532.— Quoting  Pennsylvania  R.  Co. 
V,  Beale,  73  Pa.  St.  504. 

Where  a  railroad  is  crossed  by  any  street, 
road,  or  public  highway,  the  rights  of  the 
traveling  public  and  the  railroad  company 
to  the  use  of  said  crossing  are  equal,  and 
both  parties  are  bound  to  use  ordinary  care, 
the  one  to  avoid  committing  and  the  other 
to  avoid  receiving  an  injury.  Cohen  v.  Eii- 
reHa  &»  P.  R.  Co.,  14  Nfv.  376.  Zeiglet  v. 
Northeastern  R.  Co.,  5  So.  Car.  221. 

197.  Duty  to  «'xeri*i»i*  ordinary 
oarc  not  atPiM'tort  by  ooinpnny'H  nejjf- 
lllfeiioo.* — Negligence  by  a  railroad  com- 
pany does  not  relieve  a  person  attempting 
to  cross  its  track  from  the  duty  of  exercis- 
ing ordinary  care  and  prudence.  lilaker  v. 
Neiv  Jersey  Midland  R.  Co.,  30  N.J.  Eg. 
240,  18  Am.  Ry.  Ref>.  81. 

He  directly  contributes  to  his  own  injury 
who,  paying  no  attention  to  his  own  safety, 
trusts  to  the  obligations  imposed  upon  the 
company  to  warn  him  of  an  approaching 

*See  »\ioposi,  203-207,  321,  349. 


train.     Turner  v.  Hannibal  &•  St.  J.  R.  Co., 
6  Am.  (S-  Eng.  R.  Cas.  38,  74  Mo.  602. 

The  fact  that  a  railway  company  was  run- 
ning its  train  within  a  city  at  a  speed  pro- 
hibited by  ordinance  will  not  relieve  a  party 
injured  from  the  exercise  of  ordinary  care 
for  his  personal  safety,  and  the  speed  of  the 
train  will  not,  of  itself,  furnish  a  sufficient 
reason  for  holding  that  the  injury  was  wil- 
ful or  wanton.  Blanchard  v.  Lake  Shore  &* 
M.  S.  R.  Co.,  126  ///.  416,  18  A^.  £•.  Rep.  7^; 
affirming  27  ///.  App.  22. 

Although  the  failure  of  the  train  to  stop 
a  reasonable  time  was  a  breach  of  defend- 
ant's duty,  this  does  not  relieve  plaintifl 
from  the  consequences  of  his  own  rash  and 
negligent  conduct.  McMurtry  v.  Louis- 
ville, N.  O.  (S-  T.  R.  Co.,  67  Miss.  601,  7  So. 
Rep.  401,— Following  Bardwell  v.  Mobile 
&  O.  R.  Co.,  63  Miss.  574;  Dowell  v.  Vicks- 
burg  &  M.  R.  Co.,  61  Miss.  519, 

198. in  failing  to  give  signals. 

— Altliough  a  railway  company  may  omit 
the  statutory  duty  of  ringing  a  bell  or 
sounding  a  whistle  at  a  public  road  cross- 
ing, still  a  party  claiming  to  recover  for  an 
injury  in  consequence  of  such  omission  of 
du«y  must  have  used  due  care  and  caution. 
The  negligence  of  the  company  does  not 
absolve  him  from  all  care.  The  plaintiff  in 
such  case,  to  recover,  is  required  to  exer- 
cise such  care  as  might  be  expected  of  pru- 
dent men  generally,  under  like  circum- 
stances, ll'ahash,  St.  L.  &*  P.  R.  Co.  v. 
Wallace,  19  Am.  &*  Eng.  R.  Cas.  359,  no 
///.  114.— Overruling  Chicago  &  A.  R. 
Co.  V.  Elmore,  67  III.  ij^.—  Meeks  v.  South- 
ern Pac.  R.  Co.,  52  Cal.602,  20  Am.  Ry,  Rep. 
115.  Cincinnati,  //.  tS""*  /.  A".  Co.  v,  RutUr, 
23  Am.  &*  l'-»g-  R'Cas.  262,  103  Ind.  31,2 
N.  E.  Rep.  138.  Schac/ert  v.  Chicago,  M. 
&•  St.  P.  R.  Co.,  62  /o^ca  624,  17  N.  11'.  Rep. 
893.  Sa/a  V.  Chicago,  R.  I.  &•  P.  R.  Co.,  85 
hmni  678.  52  A^,  \V.  Rep.  664.  Malta  v. 
Chicago  &*  W.  M.  R.  Co.,  32  Am.  «S-  Eng. 
R.  Cas.  71,  69  Mich.  109,  13  H'est.  Rep.  717, 
37  A',  ff '.  Rep.  54.  Stepp  v.  Chicago,  R.  I. 
C"  P.  R.  Co.,  85  Mo.  229.  Petty  v.  Mannifial 
&*  St.  J.  R.  Co.,  28  Am.  &•  Eng.  R.  Cas. 
618,  88  Mo.  306.  .Stenu's  v.  Osivego  (S-  S.  R. 
Co.,  18  A^.  )'.  422.— Following  Brooks  v. 
Buffalo  &  N.  F.  R.  Co..  25  Barb.  600.— Ap- 
plied IN  Union  Pac.  R.  Co.  v.  Rassmussen, 
25  Neb.  810.  41  N.  W.  Rep.  778.  Ap- 
proved IN  Carlin  v.  Chicago.  R.  I.  &  P.  R. 
Co.,  37  Iowa  316.  Distinguished  in  So- 
len  r.  Virginia  &  T.  R.  Co.,   13  Nev.  106; 
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Bciseigel  v.  New  York  C.  R.  Co.,  34  N.  Y. 
632.  Followed  in  Wilds  7a  Hudson  River 
R.  Co.,  24  N.  Y.  430,  23  How.  Pr.  492 ; 
Wilds  V.  Hudson  River  R.  Co.,  29  N.  Y. 
315;  Deyo  V.  New  York  C.  R.  Co.,  34  N.  Y. 
9.  Reviewed  in  Wilcox  v.  Rome,  W.  & 
O.  R.  Co.,  39  N.  Y.  358.— rr//t-tf.r  V.  Rome, 
ir.  6-  0.  A'.  Co.,  39  .V.  V.  358.— Explain- 
ing Ernst  V.  Hudson  River  R.Co.,  35  N.  Y. 
9.  Reviewing  Sheffield  v.  Rochester  &  S. 
R.  Co.,  21  Barb.  339;  Brooks  v.  Buffalo  & 
N.  F.  R.  Co.,  25  Barb.  600;  Dascomb  v. 
Buffalo  &  S.  L.  R.  Co.,  27  Barb.  221 ; 
Mackey  ?'.  New  York  C.  R.  Co.,  27  Barb. 
528;  Steves  t/.  Oswego  &  S.  R.  Co.,  18  N. 
Y.  422 ;  Mackay  v.  New  York  C.  R.  Co.,  35 
N.  Y.  75 ;  Renwick  v.  New  York  C.  R.  Co., 
56  N.  Y.  132. — Approved  in  Taylors.  Mis- 
souri Pac.  R.  Co.,  86  Mo.  457.  Distin- 
guished IN  Solen  V.  Virginia  &  T.  R.  Co., 
13  Nev.  106.  Followed  in  Baxter  t/.  Troy 
&  B.  R.  Co.,  41  N.  Y.  502;  Havens  v.  Erie 
K.  Co.,  41  N.  Y.  296.  Quoted  IN  Beislegel 
V.  New  York  C.  R.  Co.,  40  N.  Y.  9 ;  Cleve- 
land, C,  C.  &  I.  R.  Co.  V.  Elliott,  28  Ohio 
St.  i\o.—naxUr  v.  Troy  <S-  £.  R.  Co.,  41  .V. 
r.  502.— Following  Wilcox  v.  Rome,  W, 
&  O.  R.  Co.,  39  N.  Y.  358.— Quoted  in 
Bellefontaine  R.  Co.  v.  Hunter,  33  Ind.  335 ; 
Hamm  v.  New  York  C.  &  H.  R.  R.  Co.,  18 
J.  &  S.  (N.  Y.)  7^.— Dascomb  v.  Biifalo  &r* 
S.  L.  R.  Co.,  27  Barb.  (N.  Y.)  221  ;  affirmed 
til  24  Hojv.  Pr.  609.— Approved  in  Taylor 
T'.  Missouri  Pac.  R.  Co.,  86  Mo.  457.  Dis- 
tinguished in  Solen  v.  Virginia  &  T.  R. 
Co.,  13  Nev.  106;  Beiseigel  v.  New  York  C. 
R.  Co..  34  N.  Y.  622.  Reviewed  in  Wilcox 
V.  Rome.  W.  &  O.  R.  Co.,  39  N.  Y.  358.— 
Kraiiss  v.  Wallkill  Valley  R.  Co.,  23  N.  V. 
Supp.  432,  52  A'.  J'.  .S:  R.  838,  69  Hun  482. 
CUmcland,  C,  C.  &*  I.  R.  Co.  v.  Elliott,  28 
Ohio  St.  340,  \i,  Am.  Ry.  Rep.  123. — AP- 
PROVING Galena  &  C.  U.  R.  Co.  v.  Dill,  22 
111.  271.  Quoting  Wilcox  v.  Rome,  W.  & 
O.  R.  Co.,  39  N.  Y.  358  ;  Spencer  v.  Illinois 
C.  R.  Co.,  29  Iowa  55.  Reviewing  Artz  v. 
Chicago.  R.  I.  &  P.  R.  Co.,  34  Iowa  154. — 
International  &*  G.  N.  R.  Co.  v.  Jordan, 
{Tex.)  to  Am.  (&«•  /•^;/J,^  R.  Cas.  301,  Beyel 
v.  A'eivport  Ne^vs  &^  M.  V.  R.  Co.,  45  Am. 
&•  Kng.  R.  Cas.  188.  34  //'.  Va.  538,  12  S. 
E.  Rep.  532.  IVilliams  v.  Chicago,  M.  ^ 
St.  P.  R.  Co.,  23  Am.Sf*  Eng.  R.  Cas.  274,64 
IVis.  I,  24  A'.  IV.  Rep.  422.— Approved  in 
Siegel  7/.  Milwaukee  &  N.  R.Co.,  79  Wis. 
404.  Quoted  in  Bauer  t/.  St.  Louis,  I.  M. 
cSt  S.  R.  Co.,  46  Ark.  388. 


One  crossing  a  railroad  track  must  be  on 
the  alert  to  avoid  injury  from  trains  that 
may  happen  to  be  passing ;  and  the  omission 
of  the  engineer  to  give  the  precautionary 
signals  of  the  approach  of  a  train,  when  it 
in  no  way  contributed  to  an  alleged  injury, 
does  not  impose  a  liability  upon  the  com- 
pany. Parker  v.  Wilmington  &*  W.  R.  Co., 
8  Am.  <&-  Eng.  R.  Cas.  420,  86  A^.  Car.  221. 

It  is  negligence  per  se  for  one  to  stand 
between  tracks  while  trains  are  passing,  de- 
feating a  recovery  for  an  injury  so  received, 
even  though  no  whistle  was  sounded  or  bell 
rung.  Moore  v.  Philadelphia,  W.  &*  B.  R. 
Co..  108  Pa.  St.  349.— Quoting  Carroll  v. 
Pennsylvania  R.  Co.,  12  W.  N.  C.  348. — 
Followed  in  Marland  v.  Pittsburg  &  L. 
E.  R.  Co.,  123  Pa.  St.  487.  Quoted  in 
DIauhi  V.  St.  Louis,  I.  M.  «S  S.  R.  Co.,  105 
Mo.  645 ;  McGeehan  v.  Lehigh  Valley  R. 
Co.,  149  Pa.  St.  188. 

The  statute  requiring  signals  at  crossings 
superadds  a  duty  upon  the  company,  the 
disregard  of  which  would  impose  no  greater 
or  other  liability  than  would  follow  from  a 
common  law  liability  in  respect  to  care  in 
running  a  train,  and  the  mere  omission 
would  not  of  itself  render  the  company 
liable.  International  &•  G.  A'.  R.  Co.  v. 
Jordan,  {Tex.)  10  Am.  &•  Eng.  R.  Cas.  301. 
—Quoting  Houston  &  T.  C.  R.  Co.  v. 
Ni.\on,  52  Tex.  19. 

Though  the  company  was  negligent  in 
failing  to  give  the  signals,  such  negligence 
would  justify  no  one  in  carelessly  driving 
upon  the  track,  if  such  act  was  negligence 
and  contributed  to  the  injuries  sustained. 
International  &»  G.  A'.  R.  Co.  v.  Jordan, 
{Tex.)  10  Am.  &*  Eng.  R.  Cas.  301. 

The  jury  were  instructed  that  "  if,  by  the 
neglect  or  omission  of  those  in  charge  of 
the  yard  to  give  any  warning  of  the  ap- 
proach of  that  car  to  the  crossing,  at  the 
time  when  the  engine  was  standing  still  or 
moving  west,  the  plaintiff's  vigilance  was 
allayed,  the  defendants  are  not  at  liberty  to 
impute  tlie  consequences  of  their  acts  to  his 
want  of  vigilance,  and  if  their  acts  brought 
him  within  the  boundaries  of  peril  the  de- 
fendants must  answer  for  the  result."  Held, 
error,  since  the  jury  might  infer  that  if  the 
defendants'  employes  were  guilty  of  neg- 
ligence which  in  any  way  tended  to  influence 
the  plaintiff's  action,  negligence  on  the  part 
of  the  plaintiff  should  not  affect  his  right  to 
recover.  Abbot  v.  Dwinnell,  7i,  Wis.  514,  43 
N.  W.  Rep.  496. 
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lOO. or  to  inaiutniii  a  sign.— 

The  negligence  of  a  railroad  company  in 
failing  to  erect  and  keep  a  sign  at  a  cross- 
ing, as  required  by  statute,  will  not  entitle 
one  injured  by  a  train  at  the  crossing  to  re- 
cover damages  therefor,  if  he  himself  is 
guilty  of  negligence  contributing  to  the  in- 
jury. Payne  v.  Chicago,  K.  I.  <S>»  P.  R.  Co., 
39  Iowa  523. —  Following  Artz  v.  Chicago, 
R.  I.  &  F.  R.  Co.,  34  Iowa  153.— Followed 
IN  Payne  v.  Chicago,  R.  I.  &  P.  R.  Co.,  47 
Iowa  605. 

The  failure  to  erect  a  sign  at  a  crossing 
renders  railway  companies  liable  only  for 
damages  sustained  by  the  neglect  or  refusal 
to  erect  the  signs,  and  does  not  release  a 
party  seeking  to  recover,  from  the  necessity 
of  establishing  due  care  on  his  part.  Lang 
V.  Holiday  Creek  K.  (&<•  C.  M.  Co.,  49  Iowa 
469. 

200.  Entering  track  at  crossing, 
but  wuiliiug  along  it.— Ordinary  care 
by  one  crossing  a  railway  upon  a  public 
crossing  is  not  the  measure  of  ordinary  care 
for  one  using  the  track  to  walk  upon,  al- 
though at  the  moment  he  may  be  at  or  on 
such  a  crossing.  One  who  undertakes  to 
make  a  passway  of  a  railroad  must  use  that 
degree  of  diligence  which  every  prudent 
person  uses  who  puts  himself  unnecessarily 
in  a  perilous  situation.  Central R.  &*  B.  Co. 
V.  Raiford,  37  Am.  Sf  Eng.  R.  Cas.  481,  82 
Ga.  400,  9  S.  E.  Rep.  169. 

It  is  negligence  for  a  person  to  walk  upon 
the  track  of  a  railroad,  whether  laid  in  the 
city  or  upon  the  open  field,  and  he  who  de- 
liberately does  so  will  be  presumed  to  as- 
sume the  risk  of  the  perils  he  may  encounter, 
where  there  is  no  excuse  for  it  except  that  it 
is  more  convenient.  '  Chicago,  D.  &»  Q.  R. 
Co.  V.  Olson,  12  ///.  /!/>/>.  245. 

But  if  an  engineer  should  discover  him 
there,  in  danger  of  being  run  over  by  the 
train,  it  would  be  his  duty  to  use  reasonable 
care  in  trying  fo  avoid  the  injury.  McAllis- 
ter V.  Burlington  &*  N.  W.  R.  Co.,  19  Am.  &• 
Eng.  R.  Cas.  108, 64  Iowa  395, 20  A^.  \V.  Rep. 
488.— QuoTiNc.  Illinois  C.  R.  Co.  v.  Hall, 
72  111.  222.  —  Followed  in  Richards  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co.,  81  Iowa 
426. 

Plaintiff's  intestate,  instead  of  going  di- 
rectly across  defendant's  trac'is,  walked 
along  one  of  them  for  some  distance  and 
then  stepped  to  another  track  in  front  of  an 
approaching  train  from  behind.  He  was 
familiar   with   the  surroundings,  and  the 


tracks  upon  which  trains  generally  run,  and 
knew  that  the  trains  passing  over  that  par- 
ticular place  made  little  noise.  The  train 
was  running  slowly.  He  could  have  safely 
walked  between  the  tracks,  and  could  have 
seen  the  train  if  he  had  looked  back.  Held, 
that  his  own  negligence  would  defeat  a  re- 
covery. Harty  v.  Central  R.  Co.,  42  N.  V, 
468.— Approved  in  Haines  v.  Illinois  C.  R. 
Co.,  41  Iowa  227.  Reviewed  in  Gonzales 
V.  New  York  &  H.  R.  Co.,  50  How.  Pr.  (N. 
Y.)  126. 

2U1.  AVlicrc  an  iinautliorizcd 
stranger  gives  signal  to  advance.— 
PlaiTitiff,  a  street-car  driver,  who  was  in- 
jured at  a  railroad  crossing  testified  that  he 
was  signaled  to  "come  on"  by  one  whom 
he  supposed  to  be  the  gate-keeper,  but  who 
was  not  a  servant  of  the  railroad  company 
and  who  denied  giving  such  sij;nal,  and 
testified  that  he  warned  plaintiff  not  to  at- 
tempt to  make  the  crossing.  The  gale  was 
open  at  the  time  and  the  gate-keeper  was 
temporarily  absent  for  the  purpose  of  at- 
tending a  switch  near  by.  Held,  that  the 
conduct  of  the  stranger,  as  found  by  the 
jury  from  the  conflicting  testimony,  was 
proper  to  be  considered  by  them  as  bearing 
upon  plaintifl's  contributory  negligence; 
that  an  open  gate  would  not  excuse  plain- 
tiff's advance  upon  the  crossing  in  the  face 
of  a  signal  of  danger  or  the  protests  of  a 
bystander;  and  that  an  assurance  of  safety, 
although  given  by  a  stranger,  would  be  en- 
titled to  consideration  and  weight  in  e.\- 
planation  of  the  conduct  of  one  to  whom 
such  assurance  was  given.  Evans  v.  I.ale 
Shore  &*  M.  S.  R.  Co.,  88  Mich.  442,  50  X. 
W.  Rep.  386. — Following  Richmond  v. 
Chicago  &  W.  M.  R.  Co.,  87  Mich.  374. 

202.  Place  ol'  crossing.— It  is  con- 
tributory negligence  to  attempt  to  cross  a 
track  at  a  point  where  a  street  is  intended 
but  is  not  yet  open,  though  the  people  arc 
in  the  habit  of  crossing  there.  Matze  v. 
Neiv  York  C.  &^  H.  R.  R.  Co.,  1  IIun(X.  V.) 
417.3  T.&-C.  513. 

A  person  undertaking  to  pass  over  rail- 
way tracks  at  a  point  where  there  is  no 
walk  or  highway  takes  upon  himself  all  the 
risks  of  a  hazardous  enterprise.  Adams  v. 
Nenv  York,  L.  E.  &"  IV.  R.  Co.,  49  A'.  1'.  .V. 
R.  854,  66  Hun  634,  21  A^.  Y.  Supp.  68 1. 

If  the  plaintiff  in  passing  the  railroad 
crossing  rode  near  the  side,  out  of  the 
route  uhually  traveltd  and  which  she  could 
have  used  with  safety,  and  was  injured  by 
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her  horse  there  stepping  into  a  hole,  this 
would  presumptively  be  a  want  of  ordinary 
care  and  would  constitute  contributory  neg- 
ligence. Patterson  v.  South  Sr*  N.  Ala.  R. 
Co.,  89  A/a.  318.  7  So.  Rep.  437. 

The  mere  fact  that  by  going  several 
biDcks  out  of  his  direct  course  a  party 
niiyht  have  crossed  a  railroad  at  a  place 
wiiere  there  were  fewer  tracks  and  the 
crossing  was  safer,  wliich  he  fails  to  do, 
does  not  necessarily  and  as  a  matter  of  law 
charge  him  with  a  want  of  ord.<iary  care. 
Chicago,  R.  I.  c"  P.  R.  Co.\.  Clough,  134 
///.  5S6,  .75  .V.  E.  Rep.  664,  29  N.  E.  Rep. 
184;  ajjlnniiig  33  ///.  Apt>-  129.— DiSl  IN- 
G'JISHING  Centralia  v.  Krouse,  64  111.  19. 

VVlieii  a  puhlic  street  crosses  a  railroad 
track  a  foot  passenger  has  a  right  if)  cross 
the  railroad  anywhere  in  the  street ;  ant]  to 
cross  otherwise  than  by  a  footpath  made 
for  convenience  is  not  negligence,  though 
thereby  his  foot  becomes  so  fastened  be- 
tween the  rail  of  the  track  at)d  a  guarrl-raii 
tliat  he  cannot  escape  an  approaching  train 
and  in  consequence  is  injured.  Louin'ille, 
N.  A.  &•  C.  R.  Co.  v.  Head,  4  Am.  &*  Eiig. 
R.  Cas.  619,  80  ///</.  1 17. 

20:<.  Nut  bound  to  vroNs  track  at 
ri{;lit  nii|;l<)N> — It  cannot  be  laid  down  as 
a  legal  principle  that  a  person  attempting 
to  go  over  a  railway  track  where  it  crosses 
a  street  or  highway  is  bound  at  his  pci  il  10 
pursue  a  course  at  right  angles  to  the  track. 
His  riglit  is,  in  using  a  street  or  highway, 
lo  walk  in  any  direction  he  chooses,  and 
his  duty  is  to  exercise  reasonable  and  ordi- 
nary care  in  crossing  a  railroad  track  to 
avoid  injury.  E/g/n,/.  <S>»  E.  R.  Co.  v.  Ray- 
moHii.  148  ///.  241,  35  X.  E.  Rep.  729. 

So  far  as  affects  the  liability  of  defendant 
the  plaintilTs  had  a  riglit  to  assume  liiat  it 
had  performed  its  duty  and  maintained  the 
crossing  in  good  condition;  aiui  conceding 
that  the  plaintiffs  crossed  the  track  at  a 
different  angle  from  what  travelers  gener- 
ally did,  it  cannot  be  said,  as  matter  of  law, 
that  a  person  of  ordinary  prudence  would 
not  have  crossed  as  plaintilTs  did,  but  it  was 
for  the  jury  to  say  whether  it  was  culpable 
negligence  on  their  part  and  whether  it  con- 
tributed proximately  to  the  injury.  W'halen 
V.  Areata  &*  M.  R.  R.  Co.,  93  Cat.  669.  28 
JW.  A\p.  833. 

204.  l*roxiiiinte  nnd  roiiioto  cniiHC* 
—The  rule  is,  not  that  any  degree  of  negli- 


*  See  also  />ost,  255. 


gence»  however  slight,  which  directly  con- 
curs in  producing  the  injury  will  prevent  a 
recovery,  but  if  the  negligence  of  the  plain- 
tiff, amounting  to  the  absence  of  ordinary 
care,  sliall  contribute  proximately  in  any 
degree  to  the  injury,  the  plaintiff  shall  not 
recover.  Strong  v.  Sacramento  6-  /'.  R.  Co., 
8  Am.  &•  Eng.  R.  Cas.  273,  61  Cal.  326. — 
Distinguishing  Flemmingw.  Western  Pac. 
R.  Co.,  49  Cal.  253. 

If  a  person  while  crossing  the  track  of  a 
railroad  on  a  public  highway  is  injured  by  a 
passing  train,  his  negligence,  if  it  contrib- 
utes at  all  to  the  injury,  contributes  directly 
and  proximately.  Hearne  v.  Southern  Pac. 
R.  Co.,  50  Cal.  482,  12  Am.  Ry.  Rep.  181. 

A  person  aitenipting  to  cross  a  railway 
track,  whether  at  a  road  crossing  or  else- 
where, njust  use  due  care  himself  to  avoid 
danger;  if  he  does  not  do  so,  and  his  own 
negligence  is  the  proximate  cause  of  injury 
inflicted  by  a  passing  train,  he  cantu;t  re- 
cover, although  the  railway  company  may 
not  have  given  the  signals  which  the  law 
requires  to  indicate  the  approach  of  a  train. 
In  such  case  he  contributes  to  his  own  in- 
jury, and  it  is  not  the  result  of  the  omission 
of  the  act  required  by  law.  International 
t~  G.  N.  R.  Co.  V.  Graves,  59  Tc.v.  330.— 
yuoTi.i)  IN  Saldana  v.  Galveston,  H.  &  S. 
A.  R.  Co.,  43  Fed.  Rep.  862. 

But  if  in  such  a  case  the  deceased  was 
negligent  in  attempting  to  cross  at  the  par- 
ticular time  or  under  the  particular  circum- 
stances of  the  case,  still  the  rlefendants  may 
be  convicted  in  such  proceeding  if  it  appear 
that  the  negligence  of  the  proprietors  of  the 
railroad  or  their  servants  was  the  more 
|)roximate  cause  of  the  injury.  State  v. 
Manchester  &^  /..  A'.  Co..  52  A'.  H.  528.— 
Rkvikwki)  in  Lewis  ?'.  Eastern  R.  Co.,  60 
N.  H.  187. 

To  make  a  railroad  company  liable  where 
the  j)arty  injured  has  also  been  negligent  it 
should  appear  that  the  proximate  cause  of 
the  injury  was  defendant's  f)mission,  after 
becoming  aware  of  plaintifT's  danger,  to  use 
a  proper  degree  of  care  to  avoid  injuring 
him.  If  on  discovering  him  upon  the  track 
it  was  impossible,  with  safety  to  the  train 
and  those  on  board,  to  stop  the  train  in 
time  to  prevent  the  casualty,  the  company 
I  innot  be  held,  unless  guilty  of  negligence 
beforehand  which  creates  the  impossibility. 
Maher  v.  Atlantic  6-  /'.  R.  Co..  64  Mo. 
267,  17  Am.  Ry.  Rep.  231.  —  Foi.i.ow- 
i.NG.  Karle  v.  Kansas  City,  St.  J.  &  C.  B. 
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R.  Co.,  55  Mo.  484;  Isabel  v.  Hannibal 
&  St.  J.  R.  Co.,  60  Mo.  482.  —  Applied 
IN  Prewiii  f.  Eddy,  115  Mo.  283.  Distin- 
GUISHKU  IN  Langan  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  3  Am.  &  Eng.  R.  Cas.  355,  72  Mo. 
392;  Lcdukc  V.  St.  Louis  &  L  M.  R.  Co.,  4 
Mo.  App.  485;  Flick  V.  St.  Louis,  K.  C.  & 
N.  R.  Co.,  5  Mo.  App.  435. 

II  the  failure  to  so  discover  a  person  on  the 
track  at  a  street  crossing  was  tlie  result  of 
the  omission  of  tiiat  measure  of  duty  which 
the  law  requires  in  view  of  the  locality,  cir- 
cumstances, and  dangers  to  be  anticipated, 
and  tlie  due  observance  thereof  would  have 
enabled  the  persons  in  control  of  dangerous 
agencies  of  this  sort  to  have  avoided  the 
injury  by  the  use  of  reasonable  care,  then 
and  in  such  case  such  omission  and  want  of 
reasonable  care  is,  under  the  law,  held  the 
proximate  cause  of  the  injury,  and  liability 
for  the  resulting  damage  may  then  exist, 
notwithstanding  the  negligence  of  the  per- 
son injured.  J//7s  v.  Missouri  Pac.  A'.  Co., 
loi  A/o.  36,  13  S.   //'.  A'l'p.  946. 

Where  the  injured  person  would  not  have 
gone  on  the  crossing  but  for  the  negligence 
of  the  engineer  in  failing  to  give  the  proper 
signal,  a  railway  company  will  be  liable  for 
the  damages  resultmg  from  a  collision,  al- 
though tlie  party  injured  may  have  been 
careless  in  exposing  himself.  HinkU  v. 
Kichtnond  &-  D.  K.  Co.,  109  JV.  Car.  472,  13 
5.  E.  Kcp.  884.— Reviewing  Randall  v, 
Richmond  &  D.  R.  Co.,  104  N.  Car.  416. 

Plaintiff  was  being  driven  in  a  cutter  by 
her  son  along  a  street  which  crossed  three 
tracks  of  the  defendants,  and  when  the  cut- 
ter was  thirty  feet  away  a  "  silent "  car 
passed  along  one  of  the  tracks.  The  son 
pulled  the  horse  up  suddenly,  with  the  effect 
of  throwing  the  mother  out  of  the  cutter 
and  so  producing  the  injury  complained  of. 
The  jury  found  that  the  defendants  were 
(iuilty  of  negligence,  and  that  the  son  by 
his  driving  contributed  to  the  accident. 
Held,  that,  upon  evidence,  the  finding  of 
contributory  negligence  could  not  be  inter- 
fered with  ;  and  that  the  injury  was  too  re- 
mote a  consequence  to  be  attributed  to  the 
negligence  of  the  defendants.  Atkinson  v. 
Grand  Trunk  R.  Co.,  17  Oni.  220. 

205.  Iiiterv«iiiii(;  cause— Putting 
<»iif  in  peril.— Where  a  person  goes  upon 
u  railway  track  and  is,  at  the  time  of  the 
collision,  by  his  own  negligence,  placed  in  a 
dangerous  position,  he  is  not  entitled  to  re- 
cover damages  resulting  from  the  injuries 


received  on  account  of  the  failure  of  the 
train  operatives  to  discover  his  position  of 
peril  in  time  to  avoid  the  accident.  In  such 
case  his  contributory  negligence  precludes 
a  recovery,  unless  it  also  appears  that  after 
his  position  of  danger  is  discovered,  the 
operatives  are  guilty  of  negligence  that  con- 
tributes to  the  injury.  Tixas  &*  J'.  A'.  Co. 
v.  Aoderts,  2  Tex.  Civ.  App.  1 1 1 ,  20  S.  IV. 
Rep.  960. 

Where  at  the  time  of  the  collision  the 
person  on  the  track  is  not  guilty  of  negli- 
gence, though  originally  negligent  in  going 
thereon,  an  intervening  cause  absolutely  or 
morally  beyond  his  control  having  put  him 
in  a  position  of  peril,  the  railway  company 
will  be  guilty  of  negligence  if  through  want 
of  proper  care  its  trainmen  fail  to  discover 
the  dangerous  position  of  such  person  in 
time  to  avert  the  injury.  Texas  &•  P.  R. 
Co.  V.  Roberts,  2  Tex.  Civ.  App.  \\\,  20  S. 
W.  Rep.  960. 

Plaintiff's  intestate  was  standing  near  a 
track,  and  was  killed  either  by  a  backing 
car  striking  a  cart  and  forcing  it  on  him,  or 
by  the  effort  of  the  driver  of  the  cart  to 
escape  sudden  danger.  Held,  that  it  was 
proper  to  charge  that  if  a  sudden  and  in- 
stinctive effort  on  the  part  of  the  carl  driver 
to  escape  impending  danger  after  receiving 
warning  thereof  resulted  in  the  accident, 
there  not  being  sufficient  time  to  form  an  in- 
telligent and  deliberate  judgment  as  to  the 
best  means  of  escape,  negligence  was  not 
imputable  to  him.  Quill  v.  New  York  C. 
«S-  H.  R.  R.  Co.,  16  Daly  (N.  Y.)  313,  32  A'. 
Y.  S.  R.  612,  II  A^.  K.  Supp.  80;  affirmed  in 
126  A^.  Y.  629,  mem.,  36  N.  Y.  S.  R.  1012. 

When  a  railroad  company,  by  its  own 
negligence,  misleads  a  traveler,  and  puts 
him  in  peril  of  his  life,  and  the  traveler,  in 
the  excitement  of  that  peril  and  in  his  honest 
efforts  to  escape,  makes  a  mistake.and  is  in- 
jured, such  an  error  of  jud);ment  is  not  con- 
tributory negligence.  Pittsburgh,  C.  6-  ^t. 
L.  R.  Co.  v.  Martin,  8  Am.  6-  Eng.  R.  Cas. 
253,  82  Ind.  476. — Distinguishing  Terre 
Haute  &  I.  R.  Co.  v.  Clark,  73  Ind.  168. 

Whether  the  course  adopted  by  a  person 
crossing  a  railroad  track,  to  free  himself 
from  the  peril  in  which  he  was  involved  by 
an  approaching  train,  was  such  as  a  man  of 
ordinary  prudence  might,  or  would,  have 
adopted,  is  a  question  for  the  jury.  Dono- 
hue  V.  St.  Louis,  I.  M.  6-  5.  R.  Co.,  28  Am. 
<S-  Eng.  R.  Cas.  673,  91  Mo.  357,  2  S.  W. 
Rep.  424,  3  S.  IV.  Rep.  848. 
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The  rule  that  a  person  suddenly  put  in  a 
position  of  great  peril  by  the  negligence  of 
another  is  not  responsible  for  an  unwise 
choice  of  a  mode  of  escape,  is  not  applicable 
to  the  case  of  a  traveler  approaching  a  rail- 
road track  where  he  knows  trains  are  fre- 
quent and  where  his  view  is  unobstructed. 
And  in  such  a  case  it  was  error  to  instruct 
the  jury  that  "  it  is  the  right  and  duty  of 
every  man  who  comes  into  a  dangerous 
pliice  of  any  kind  to  exercise  his  own  best 
judgment  as  to  what  he  shall  do.  It  is  for 
him  to  determine  for  himself  whether  or 
not  a  train  is  so  distant  that  it  is  perfectly 
safe  to  cross  the  track  in  advance  of  it  or 
whether  it  is  so  near  as  to  make  it  danger- 
ous to  attempt  to  cross."  Liennann  v.  Chi- 
cago, M.  6-  St.  P.  K.  Co.,  82  IV/s.  286,  52 
N.  IV.  Rep.  pr.— Reviewed  in  Chicago, 
K. »%  W.  R.  Co.  V.  Fisher,  49  Kan.  460. 

2UO.  Not  a  defense  if  injury  could 
Imve  been  avoided  i>y  ordinary  care.* 
—  There  may  be  such  gross  negligence  on 
the  part  of  a  railroad  company's  employes 
as  would  amount  to  such  reckless  disregard 
of  the  safety  of  travelers  at  a  crossing  that 
contributory  negligence  is  no  defense. 
Louisville  «&*  N.  R.  Co.  v.  Webb,  55  Am.  Gr- 
Ettg.  R.  Cas.  121,  97  Ala.  308,  12  So.  Rep. 

374. 

The  plaintiff  in  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  by  him 
while  crossing  a  railroad  track  at  a  crossing, 
is  entitled  to  recover,  notwithstanding  the 
want  of  ordinary  care  upon  his  part,  if 
those  in  cliarge  of  the  train  could,  by  the 
exercise  of  ordinary  prudence  on  their  part, 
have  avoided  injuring  him.  Louisi'ille  &* 
N.  R.  Co.  v.  Schuster,  \hy.)  35  Am.  &-  Eng. 
R.  Cas.  407,  7  S.  W.  Rep.  874.  Harlan  v. 
SI.  Louis,  K.  C.  iS-  A'.  A'.  Co.,  65  Mo.  22.— 
Followed  in  Brooks  v.  Hannibal  &  Si.  J. 
R.  Co.,  35  Mo.  App.  571.  Quoted  inSco- 
ville  V.  Hannibal  &  St.  J.R.  Co.,  81  Mo.  434. — 
Richmond  &•  D.  R.  Co.  v.  Howard,  79  Ga.  44, 
3  S.  E.  Rep.  426.— Approved  in  Metropoli- 
tan St.  R.  Co.  V.  Johnson,  90  Ga.  50c. 
Quoted  in  Richmond  &  D.  R.  Co.  v. 
Johnston,  89  Ga.  560. — Duffy  v.  Missouri 
Pac.  R.  Co.,  19  Mo.  App.  380.  State  v. 
Manchester  Sf  L.  R.  Co.,  52  A^.  H.  528. 
liullock  V.  Wilmington  6-  W.  R.  Co.,  42 
Am.  (S-  Eng.  R.  Cas.  93,  105  N.  Car.  180, 
\o  S.  E.  Rep.  988.  Texas  &*  P.  R.  Co.  v. 
Chapman,    57    Tex.   75.    Butcher  v.     West 


*  See  also  post,  283. 
3D.  R.  D.— 35. 


Virginia  &•  P.  R.  Co.,  55  Am.  6-  Eng.  R. 
Cas.  181.  37  W.  Va.  180,  16  i\  E.  Rep.  457. 
Where  those  in  charge  of  a  train  are 
guilty  of  reckless  negligence  in  running  the 
train  witlKJut  keeping  a  proper  lookout,  and 
thereby  injure  a  person  upon  the  track,  the 
question  of  contributory  negligence  does 
not  arise,  if  the  trainmen  might  by  the  ex- 
ercise of  reasonable  diligence  have  pre- 
vented the  accident.  IhUtishill  v.  Hum- 
phreys, 29  Am.  &*  Eng.  R.  Cas.  41 1,  34  Am. 
<&-  Eng.  R.  Cas.  69,  64  Mich.  514,  38  A'.  W. 
Rep.  581,  14  West.  Rep.  863. 

Contributory  negligence  of  the  plaintiff 
will  not  prevent  a  recovery  where  the  de- 
fendant could  have  stopped  the  train  in 
time  to  avoid  the  injury  if  a  bmkeman  had 
been  posted  on  the  forward  end  of  the  train, 
as  is  required  by  ordinance.  Merz  v.  Mis- 
souri Pac.  R.  Co.,  13  Mo.  App.  589;  see  14 
Mo.  App.  459. 

When  one  who  is  not  a  trespasser  is  in- 
jured on  railroad  tracks  by  being  run  over 
by  an  engine  of  the  railroad  company,  and 
the  accident  occurs  in  a  city,  and  is  due  in 
part  to  a  disregard  of  municipal  regulations, 
the  railway  company  is  liable  for  the  injury, 
notwithstanding  contributory  negligence  on 
the  part  of  the  injured  person,  if  those  in 
charge  of  its  engine  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  the  peril- 
ous condition  f^f  that  person  in  time  to  have 
averted  the  injury.  Mauerman  v.  St.  Louis, 
I.M.&'S.R.  Co.,  41  Mo.  App.  348.— Ap- 
plying Dunkman  v.  Wabash,  St.  L.  &  P.  R, 
Co.,  95  Mo.  232.  Reconciling  Locffler  7'. 
Missouri  Pac.  R.  Co.,  96  Mo.  267;  Raffcrty 
V.  Mis.souri  Pac.  R.  Co.,  91  Mo.  33.  Re- 
viewing Hudson  V.  Wabash  Western  R. 
Co.,  32  Mo.  App.  678. 

Although  a  plaintiff  is  guilty  of  negli- 
gence in  crossing  the  tracks  of  a  street 
railway  operated  by  electricity,  the  rail- 
way company  is  nevertheless  liable  to 
him  for  the  damages  suffered  by  him  in 
consequence  of  his  being  run  into  by  one  of 
its  cars,  if  the  driver  of  the  car  either  .saw. 
or  by  the  e.\ercise  of  ordinary  diliiicnre 
could  have  seen,  the  peril  of  the  plaintiff  in 
time  to  have  avoided  the  collision.  Hick- 
man V.  Union  Depot  R.  Co.,  47  Mo.  App.  65. 

If  a  party  injured  near  a  railroad  crossing 
by  his  horses  becoming  frightened  at  a 
passing  engine,  was  guilty  of  m-gligence  in 
not  stopping  his  team  when  warned  by  a 
flagman,  it  did  not  contribute  to  his  injury 
if  the  engineer,  after  discovering  the  danger. 
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refused  to  use  the  means  in  his  power  to 
prevent  the  injury.  Houston  &•  T.  C.  R. 
Co.  V.  Carson,  66  7ix.  345,  i  5.  IV.  Rep.  107. 

—  DlSAI'l'KOVKlJ    ANU    KKVIEWEO    IN    New- 

hard  v.  Pennsylvania  R.C<>.,  153  Pa.  St.  417. 

PlainliJT  sued  for  an  injury  received  by  a 
train  while  his  team  was  stalled  un  the  tfack 
at  a  crossing,  which  the  company  was 
bound  to  keep  in  re|>air.  Hild,  lliat  he 
could  not  be  charged  with  the  want  of  ordi- 
nary care  for  failing  to  examine  the  cross- 
ing before  venturing  on  it,  or  in  failing  to 
look  at  his  watch  to  ascertain  how  long  it 
would  be  till  a  train  was  due,  where  he 
could  have  passed  the  crossing  in  safety 
had  it  been  in  good  condition.  Bullock  v. 
Wilmington  &•  IT.  R.  Co.,  42  ^>n.  &•  Kng. 
R.  Cas.  93,  105  N.  Car.  180,  10  S.  E.  Rep. 
<>88. 

In  an  action  for  an  injury  at  a  railroad 
crossin};  it  is  error  to  instruct  the  jury  that 
even  if  they  find  that  the  plaintiff  was  guilty 
of  want  of  due  care  and  prudence  in  at- 
tempting to  cross  the  track,  still  they 
should  find  for  iiim  unless  they  should 
further  find  that  the  railroad  company 
could  not  by  the  exercise  of  care  and  dili- 
gence on  its  part  have  avoided  the  accident. 
Such  instruction  should  be  modihed  by  the 
statement  that  in  order  to  enable  him  to 
I Lcover  the  plaintiff  must  show  knowledge 
on  the  part  of  defendant  or  its  agents  of 
the  plaintilT's  peril,  and  that  there  was  suf- 
ficient time  after  such  knowledge  had  been 
acquired  within  which  to  make  an  efTort  to 
save  the  plaintiff  from  the  impending  dan- 
ger. Maryland  C.  R.  Co.  v,  Neubeur,  19 
.,-//;/.  <S^  Eng.  R.  Cas.  261,  62  A/d.  391. 

207.  <i<>(>H  ill  iiiitiKiitioii  of  dnin- 
njjfOH  ill  T«iiin'MS«"««.*— Contributory  neg- 
ligence of  the  plaintiff,  however  gross,  docs 
not  operate  as  an  absolute  bar  to  an  action 
.'igainst  a  railway  company  for  injury  result- 
ing from  the  non-observance  of  the  statu- 
tory precautions  for  prevention  of  accidents ; 
but  such  negligence  goes  only  in  mitigation 
of  damages.  Cliesapeake.  O.  &* S.  Ji'.  R.  Co. 
V.  Foster.  88  7V////.  671,  13  .S.  IV.  Rep.  694, 
14  S.  IV.  Refi.  428.— Approving  Nash- 
ville &  C.  R.  Co.  V  Smith,  6  Heisk.  174; 
Hill  7'.  Louisville  &  N.  R.  Co.,  9  Heisk. 
S23;  Railroad  v.  Walker,  11  Heisk.  383; 
Nashville  &  C.  R.  Co.  7'.  Nowlin,  i  Lea  523; 


*  See  also  Compara  riVK  Nfolioknck,  24  ; 
Contributory  Nkoi.ioknck,  ffl. 

Tennessee  statute  to  prevent  accidents  on  rail- 
/oad,  sec  note,  15  Am.  &  Enc.  R.  Cas.  477. 


Nashville  &  C.  R.  Co.  v.  Smith,  9  Lea  470. 
D1STINGUI.SHING  East  Tenn.,  V.  &  G.  R. 
Co.  7>.  Swaney,  5  Lea  119. 

The  contributory  negligence  of  a  person 
injured  on  a  railroad  in  going  upon  the 
track  and  falling  asleep  there,  where  the 
statutory  precautions  were  not  complied 
with,  may  be  looked  to  in  mitigation  of 
damages.  JCast  Tenn.,  I'.  &•  (J.  R.  Co.  v. 
Humphreys,  15  Ant,  (S-  Eng.  R.  Cas.  472,  12 
Lea  (Tenn.)  200.— QuoTKD  in  Louisville, 
N.  &  G.  S.  R.  Co.  7'.  Fleming,  14  Lea  128. 

Where  an  accident  has  occurred  by  a  non- 
compliance on  the  part  of  a  railroad  com- 
pany with  sections  1166-1168  of  the  Code, 
requiring  a  lookout  to  be  kept  ahead,  con- 
tributory negligence  on  the  part  of  the  per- 
son injured  cannot  be  pleaded  in  bar  to  the 
action,  yet  it  may  be  relied  on  in  mitigation 
of  damages.  It  is  the  duty  of  the  court  to 
charge  the  jury  that  if  they  find  the  party 
injured  was  guilty  of  negligence  they 
should  diminish  the  damages  according  as 
they  may  find  his  negligence  to  be  slight  or 
gross.  Nashville  &•  C.  R.  Co.  v.  Nmvlin.  \ 
Lea  (Tenn.)  523.— Approvkd  IN  Chesa- 
peake, O.  &  S.  W.  R.  Co.  V.  Foster,  88 
Tenn.  671,  13  S.  W.  Rep.  694,  14  S.  W. 
Rep.  428. 

208.  8ii<l(l(>iily  t'oiiiiiifr  on  trnrk 
too  near  to  avoid  a  colliNioii.— There 
is  no  error  in  granting  a  nonsuit  where  the 
testimony,  construed  fairly  and  naturally, 
shows  that  notwithstanding  the  train  by 
which  plaintiff  was  injured  was  running  too 
fast  and  that  the  bell  was  not  rung  in  ap- 
proaching the  crossing,  the  injury  did  not 
take  place  at  th;:  crossing,  but  some  dis- 
tance beyond  it,  and  did  not  result  directly 
from  the  company's  negligence,  but  from 
the  sudden  and  unnecessary  conduct  of  the 
plaintiff  himself  in  stepping  upon  the  track 
immediately  in  front  of  the  train,  and  so 
near  to  the  locomotive  that  it  was  im|)os- 
sible  to  avoid  striking  him  after  he  thus  |)ut 
himself  in  a  position  of  danger.  Ivy  v. 
East  Tenn.,  F.  &- G.  R.  Co.,  88  Ga.  71,  13 
S.  E.  Rep.  947.  Harlan  v.  St.  Louis.  K.  C. 
<S-  A^.  R.  CV>.,  64  Mo.  480,  17  Am.  Ry.  Rep. 
300.— Applied  in  White  t/.  Wabash  West- 
ern R.  Co.,  34  Mo.  App.  57.  Di.sTiN- 
GUISHED  IN  Lcduke  v.  St.  Louis  &  \.  M.  R. 
Co.,  4  Mo.  App.  485.  Quoted  and  ap- 
proved IN  Taylor  v.  Missouri  Pac.  R.  Co., 
86  Mo.  457.  Quoted  in  Duncan  v.  Mis- 
souri Pac.  R.  Co.,  46  Mo.  App.  198;  Prewitt 
V.  Eddy,  54  Am.  &  Eng.  R.  Cas.  138,  115 
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Mo.  283.  21  S.  W.  Rep.  742.  Reviewed  in 
Dnnahoe  v.  Wabash,  St.  L.  &  V.  R.  Co..  83 
Mo.  543. 

200.  Slight  negliffcncc.  —  Extreme 
care  is  not  exacted  of  persons  passing  on  or 
over  a  public  street  or  thoroughfare,  where 
a  railroad  crosses  it  at  grade,  and  the  law 
docs  not  deprive  a  person  injured  of  re- 
dress, though  he  was  guilty  of  slight  neglect 
which  contributed  to  his  injury.  McGrath 
V.  Hudson  River  R.  Co.,  19  Ilow.Pr.  (N.  Y.) 
211,  32  liarb.  144. 

210.  How  far  trainmen  may  prc- 
Mnmo  that  party  will  ltcM*p  off  or  get 
off  trarlt.* — It  is  not  the  duty  of  those  in 
charge  of  the  train  to  anticipate  the  con- 
duct of  plaintifT,  and  because  they  saw  him 
aijproach  the  crossing  to  conclude  that  he 
would  attempt  to  cross  in  advance  of  the 
train.  Maryland  C.  R.  Co.  v.  Neubeur,  19 
Am.  <S-  Eng.  R.  Cas.  261.  62  Md.  391. 

It  cannot  be  required  of  persons  manag- 
ing a  locomotive  and  train  of  cars  that  they 
shall  stop  the  train  whenever  any  one  is 
seen  upon  the  track,  especially  at  points 
where  many  persons  are  passing  and  cross- 
ing the  track.  They  have  a  right  to  pre- 
sunie  that  persons  walking  along  or  across 
the  track  will  not  remain  until  an  approach- 
ing train  is  upon  them.  Terre  Haute  &*  I. 
A'.  Co.  v.  Graham,  46  Ind.   239,  6  Am.  Ry. 

R>fi.  358. 

But  this  rule  has  no  application  where 
the  person  injured  has  reasonable  ground 
to  suppose  there  is  no  danger  in  the  posi- 
tion in  which  he  is  rightfully  engaged,  in 
unloading  a  car  upon  a  side  track,  such 
confidence  in  his  safety  being  induced  by 
the  previous  conduct  of  the  company,  and 
whereby  he  is  thrown  off  his  guard  and 
lulled  into  ii  sense  of  security,  and  is  injured 
by  the  sudden  striking  of  the  car  he  is  un- 
loading. Chicago  &*  N.  IV.  R.  Co.  v. 
Got'bti,  119  ///.  515,  10  A^.  E,  Rep.  369; 
affirming  20  ///.  App.  163. 

211.  Failing  to  observe  or  heed 
8igmilM.t  -Where  one  goes  upon  a  track 
when  the  gates  are  down,  with  danger  sig- 
nals thereon,  and  is  struck  by  a  train  run- 
ning on  time,  he  is  guilty  of  contributory 
negligence.  Granger  v.  lioston  &*  A.  R. 
Co.,  146  A f ass.  276,  5  A'.  Etig.  Rep.  821.  15 
iV.  E.  Rep.  619.— Quoted  in  Chicago,  R.  I. 

*  See  also  oMte,  12. 

f  Contributory  negligence  in  failing  to  heed 
warnings  and  signals,  see  41  Am.  &  Eng.  R. 
Cas.  534,  atstr. 


4  P.  R.  Co.  V.  Fitzsimmons,  40  III.  App. 
360. 

If  one.  after  the  proper  signals  have  been 
given,  ventures  upon  the  track  he  does  so 
at  his  own  risk,  unless  the  railroad  company 
is  guilty  of  sonje  ncgligcnrc  to  which  any 
resulting  injury  can  be  directly  imputed. 
H inkle  v.  Richmond  &^  D.  R.  Co.,  109  N. 
Car.  472,  I3.S-. /i.  AV/.  884. 

Where  a  man  drove  upon  a  railroad,  failing 
to  heed  a  signal  of  the  flagman  or  his  c.iUs 
to  stop  and  back,  and  there  was  no  invita- 
tion to  go  forward,  nor  any  neglect  of  the 
ordinary  and  necessary  precautions  on  the 
part  of  the  company,  he  cannot  recover  for 
injuries  received  by  being  struck  by  the 
train.  Deikman  v.  Morgan's  I..  &*  T.  R.  &* 
S.  Co.,  40  La.  Ann.  787,  5  .So.  I\cp.  76. 

To  render  one  guilty  of  cf)nlributory 
negligence  in  attempting  to  cross  a  track 
where  a  switchman  in  full  view  is  signaling 
the  approach  of  a  train,  it  must  appear  that 
plaintifT,  seeing  it,  understood  it  to  be  a 
warning  of  an  approaching  train,  or  that  a 
p)erson  of  ordinary  intelligence  would  so 
understand  it.  Chicago,  Ii.  &•  Q.  R.  Co.  v. 
A'o/ski,  66  ///.  455- 

An  instruction  that  if  the  watchman  at  a 
crossing  waved  his  light  and  hallooed  to  the 
persons  to  "  hold  up,"  no  recovery  can  be 
had,  is  properly  refused  when  it  does  not 
also  require  the  jury  to  find  that  the  watch- 
man's position  in  waving  the  light  was  such 
as  could  have  been  seen  if  the  deceased  had 
looked  ;  that  it  was  an  understood  method 
of  signaling,  and  that,  under  the  circum- 
stances, his  hallooing  must  have  been  heard. 
Union  R.  Co.  v.  .S/a/e,  42  Am.  &•  Eng.  R. 
Cas.  172,  72  Md.  153,  19  All.  Rep.  449. 

In  an  action  by  plaintifT  against  a  railroad 
company  for  the  killing  of  her  husband  at 
one  of  its  crossings  by  the  alleged  negli- 
gence of  the  company,  a  recovery  cannot 
be  had  where  the  evidence  shows  that  the 
deceased  was  not  seen  by  the  engineer  in 
time  to  stop  the  train  before  reaching  the 
crossing,  but  that  the  danger  signal  was 
given  when  the  deceased  was  within  a  few 
feet  of  the  crossing,  which  signal  he  disre- 
garded, and  went  onto  the  crossing  and  was 
killed.  And  it  makes  no  difference  in  such 
case  that  the  train  was  running  at  a  greater 
rate  of  speed  than  that  fixed  by  an  ordi- 
nance of  the  city  in  which  the  accident 
occurred.  Fox  v.  Missouri Pac.  R.  Co.,  85 
Mo.  679. 

212.  Going  on  track  when  intox- 
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icated.* — If  a  party  goes  on  the  track 
when  so  intoxicated  as  not  to  be  able  to 
take  care  of  himself,  and  could  not  have 
been  discovered  by  the  train  employes  in 
time  to  have  avoided  a  collision,  and  is  in- 
jured, he  cannot  recover;  but  it  is  other- 
wise if,  after  he  is  discovered,  the  train 
cn^nloyes,  by  the  exercise  of  reasonable 
cnre,  might  have  avoided  the  accident. 
/^ea/t  V.  Baltimore  <S>»  O.  R.  Co.,  19  Am.  &* 
Etu^.  R.  Cas.  yi\,(>i  Md.  iS4.~Api'r.JVED 
IN  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242. 

Testimony  of  the  surgeon  who  saw  the 
injured  person  immediately  after  the  occur- 
rence, that  he  was  then  grossly  intoxicated, 
is  competent  as  tending  to  show  contrib- 
utory negligence.  Illinois  C.  R.  Co.  v. 
Cruffin,  71  ///.  177. 

PlaintifT  sued  for  injuries  received  at  a 
highway  crossing,  charging  negligence  on 
the  part  of  the  company  that  no  signals 
were  given  ;  that  the  view  of  the  approach- 
ing train  was  obstructed  by  weeds  and 
bushes,  and  that  the  train  was  otherwise 
negligently  operated.  The  proof  showed 
by  a  great  preponderance  that  the  signals 
were  given,  and  in  addition  the  noise  nec- 
essarily made  by  the  train  passing  over  a 
long  bridge  only  a  short  distance  away; 
that  the  partial  obstruction  to  the  view 
would  not  perceptibly  affect  the  hearing. 
There  was  also  evidence  that  plaintiff  was 
considerably  under  the  influence  of  liquor. 
Nflii,  not  sufficient  to  show  due  care  on  his 
part.  Fulton  County  N.  G.  R.  Co.  v.  liutler, 
48  Ill.App.  301. 

Plaintiff's  evidence  showed  that  he  was 
traveling  on  foot  on  a  country  road  crossing 
defendant's  track,  and  carrying  a  bag  with 
provisions  in  it.  He  was  somewhat  intoxi- 
cated, and  after  depositing  his  bag  upon  the 
track  sat  down  between  two  ties  just  out- 
side of  one  of  the  rails  and  went  to  sleep, 
and  was  struck  and  injured  by  a  passing 
train.  Held,  that  the  injury  was  due  to  his 
own  negligence,  and  a  peremptory  nonsuit 
was  properly  ordered  on  his  own  evidence. 
J^enman  v.  St.  Paul  &*  D.  R.  Co.,  26  Minn, 
357, 4  A'.  \V.  /\V/.6o5.— FoLLOWKD  in  New- 
port News  &  M.  V.  R.  Co.  v.  Howe,  52  Fed. 
Rep.  36;,  6  U.  S.  App.  172,  3  C.  C.  A.  121. 

Plaintiff  was  injured  while  crossing  a 
track  in  a  buggy  owned  and  driven  by  a 
tliird  person.    Both  were  somewhat  under 


the  influence  of  liquor,  and  the  driver  ap- 
proached the  track  at  a  rapid  rate,  and  in 
disregard  of  signals.  Held,  that  it  was  error 
to  charge  the  jury  so  ai  to  make  plaintiiT's 
negligence  depend  upon  whether  the  intoxi- 
cation of  the  driver  and  his  reckless  driving 
were  apparent  to  plaintiff,  or  whether  it  oc- 
curred to  his  mind  that  the  driving  was 
reckless,  or  wiiether  he  assented  to  it. 
Smith  V.  Neui  York  C.  «S-  //.  R.  R.  Co.,  38 
Hun  (M  F.)  33.— DiSTiNdUiSHlNU  Robin- 
son V.  New  York  C.  &  H.  R.  R.  Co.,  66  N. 
Y.  II  ;  Dyer  v.  Erie  R.  Co..  71  N.  Y.  228. 

213.  At  crosMiiiifH  where  flni;iiian 
1r,  or  ImH  been,  Ntutioiied.'" — It  is  not, 
as  a  matter  of  law,  allowable  for  a  party 
about  to  crosii  a  railroad  track  to  implicitly 
rely  on  the  judgment  of  a  flagman  or  watch- 
man as  to  his  safety  in  crossing;  but  aside 
from  that  he  must  use  the  prudence  ...id 
caution  that  a  reasonably  prudent  man 
would,  under  all  the  circumstances.  Chi- 
cago, n.  &*  Q.  R.  Co.  V.  Spring,  13  ///.  App. 
174.— Quoting  Illinois  C.  R.  Co.  v.  God- 
dard,  72  111.  567. 

Ordinarily  it  is  a  question  of  fact  whether 
it  is  cotitributory  negligence  to  attempt  to 
cross  a  track  without  the  permission  of  a 
flagman,  and  an  instruction  which  makes  it 
so  as  a  matter  of  law  is  error.  Internatijnal 
&>  G.  N.  R.  Co.  V.  Dyer,  76  Tex.  156,  13  S. 
W.  Rep.  yj-j. 

Because  one  approaching  a  track  sees  no 
flagman  there,  but  had  seen  one  there  for- 
merly, but  not  habitually,  does  not  give  him 
the  right  to  assume  that  the  passage  is  clear. 
The  absence  of  aflagman  under  such  circum- 
stances is  no  invit.nti()n  to  cross  without 
using  ordinary  precaution.  Whalcn  v.  AVw 
York  C.  <&-  H.  R.  R.  Co.,  58  Hun  {X.  Y.) 
43'.  35  ^-  I'-  S.  R.  556,  12  A'.  Y.  .Su/>/>.  527. 
—  DiSTiNGUiSHiNo  Kclloggj/.  Ncw  York  C. 
&  H.  R.  R.  Co.,  79  N.  Y.  72. 

Therefore,  in  an  action  to  recover  dam- 
ages for  injuries  sustained  by  a  traveler  at  a 
crossing— //<•///,  that  the  receipt  of  evidence 
of  such  custom,  and  that  the  flagman  was 
absent  at  the  time  of  the  accident,  as  a  cir- 
cumstance bearing  on  the  question  r)f  plain- 
tiff's negligence  was  error.  McCrath  v.  New, 
York  C.  &*  H.  R.  R.  Co..  59  A'.  Y.  468,  17 
Am.  R,p.  3^9,  p-erersinjr  i  Hun  437,  3  T.  <S- 
C.  776.— Following  Beisiegel  v.  New  York 
C.  R.  Co.,  40  N.  Y.  9 ;  Shelton  v.  London  & 
N.  V.  R.  Co.,  L.  R.  2  C.  P.  631.-D1STIN- 
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GUISHED  IN  Wallace  v.  Central  Vt.  R.  Co., 
138  N.  Y  302,  52  N.  Y.  S.  R.  351,  Quoted 
IN  Coylc  V.  Long  Island  R,  Co.,  33  Hun  (N. 
Y.)  37. 

Where  a  traveler  was  crossing,  in  a  wagon, 
the  tracks  of  a  railroad  in  a  place  of  extra 
danger,  and  the  flagman  did  not  notify  him 
of  the  coming  of  tlie  train  until  after  he  had 
bi'ijun  to  cross  the  tracks,  and  the  traveler 
then  misunderstood  the  warning  and  went 
forward  when  he  ought  to  have  retreated — 
/ii/ii,  tiiat  such  misunderstanding  should  not, 
under  the  circumstances,  be  imputed  to  him 
as  negligence.  Nau  York,  L.  E.  &»  IV.  K. 
Co.  V.  Jiaiuiel,  23  Am.  &*  Eng.  K.  Ois.  308, 
47  N.J.  I..  144- 

214.  >Vlivru  );ntc  is  iiiiiiiituiii«<l.*— 
L  is  woX.  per  se  negligence  in  u  party  to  at- 
tempt to  pass  over  railroad  tracks  crossing 
a  public  street  generally  traveled,  and  guard- 
ed by  a  watch-tower,  and  by  gates  across 
the  street  on  both  sides  of  the  tracks,  when 
a  watchman  is  also  stationed  there,  both 
night  and  day,  to  warn  persons  of  danger. 
To  hold  this  negligence  would  be  tanta- 
mount to  closing  the  street  as  a  public 
highway.  Chicago,  R.  I.  &*  J',  /v*.  Co.  v. 
C/oHjr/i,'in  III.  5S6,  ^t)  N.  E.  Rep.  664,  29 
A'.  E.  Rep.  184;  a  firming  33  ///.  ////.  129. 

A  collision  at  a  railroad  crossing  \»  priiiin- 
facie  evidence  of  negligence  on  the  part  of 
the  traveler;  but  such  inference  may  be  re- 
pelled. An  open  gate  which  invites  \\v,?- 
ing.  and  an  obstructed  view,  may  l.i:  .<':•• 
ficient  to  bring  the  question  of  negligence 
within  the  province  of  the  jury  to  decide, 
and  prevent  a  nonsuit,  or  setting  a  verdict, 
if  the  jury  find  in  favor  of  the  traveler. 
Hooper  v.  Boslon  &"  M.  A'.  Co.,  81  Me.  260, 
17  /I /I.  Rep.  64. 

Where  a  party  approaches  a  crossing  at 
night  and  finds  the  gates  up,  and  attempts 
to  cross,  and  is  injured  by  a  slowly  backing 
train  without  lights  or  signals,  the  question 
<if  his  contributory  negligence  is  for  the 
jury.  Linileman  v.  AWo  ]'ori'  C.  &•  If.  R. 
R.  Co.,\2  llun  kN.  v.)  306,  3  A'.  )'.  S.  R. 
73t.  -  Ri'.viF.WK.i)  IN  Callaghan  v.  Delaware, 
L.  &  W.  K.  Co.,  52  Hun  276.  32  N.  Y.  S.  R. 
5c;4,  5  N.  Y.  Supp.  285. 

A  raised  gate  is  a  substantial  assurance  of 
safety  to  one  about  to  cross  a  track,  as  say- 
ing to  him  that  he  may  safely  c  oss.  Ei/s- 
geralil  v.  iMig  Island  R.  Co  lO  A'.  Y,  S.  R. 
433.  45   //"«   591.— QuorKi)   IN   Startz  v. 
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Pennsylvania  &  N.  Y.  C.  &  R.  Co.,  42  N.  Y. 
S.  R.  457. 

And  should  have  its  full  weight  with  the 
jury  as  bearing  on  the  question  of  contrib- 
utory negligence.  Eiizgerald  v.  Long  hi' 
and  R.  Co.,  3  A.  V.  Supp.  230,  21  A.  V.  S.  R. 
942;  ajirmed  in  117  A.  )'.  653. 

As  gates  ate  liable  to  be  closed  at  any 
time,  persons  crossing  would  naturally  un- 
derstand they  should  not  linger  on  the 
track,  but  pass  over  promptly  and  speedily ; 
therefore,  for  a  person  to  drive  in  a  trot 
onto  railroad  tracks  while  the  gates  an: 
open,  instead  of  being  negligence,  might  be 
a  high  degree  of  care.  Clereland,  C,  C.  &* 
I.  R.  Co.  V.  Schneider,  35  Am.  <S<«  Eng.  R. 
Cas.  334,  45  Ohio  St.  678,  17  A'.  E.  Rep.  321. 

A  person  who  is  injured  in  conser|uence 
of  his  attempting  to  open  the  gates  at  a 
highway  crossing  has  no  right  of  action 
against  the  company,  although  it  failed  to 
employ  persons  to  open  and  shut  such 
gates.  Wyatt  v.  Great  Western  R.  Co.,  6 
R.  iS~»  S.  709,  34  L.  J.  Q.  R.  204,— 1mpu(;nki) 
IN  Lax  V.  Darlington,  L.  R.  5  Kx.  D.  28,  49 
L.  J.  Ex.  105,  41  L.  T.  489.  28  W.  R.  221,  44 

j.  P.  3'2. 

After  refusing  to  charge  that  allowing 
the  gates  at  the  crossing  to  be  open  was 
negligence  in  law  and  referring  this  ques- 
tion to  the  jury,  the  court  charged  as  fol- 
lows: "The  fact  that  the  gates  were  up 
would  be  notice  to  plaintitTthat  there  would 
be  no  danger  in  crossing  the  track  ;  it  would 
be  an  invitation  to  him  to  cross  the  track  ;  " 
and  "  if  the  jury  find  that  there  was  no 
warning  given  at  all,  the  |)laintilT  had  a  right 
to  suppose  that  the  track  was  clear."  Im- 
mediately after  these  instrucii«)ns  the  court 
said  •  "  At  the  same  time  it  would  not  ex- 
cuse him  from  exercising  due  care  in  ap- 
proaching and  crossing  the  track  and  find- 
ing out  whether  or  not  there  were  cars 
ap|)roacliing."  Held,  that  judged  in  con- 
nection with  tlu'ir  context,  the  charges  were 
unobjectionable.  Lake  Shore  &*  M.  S.  R, 
Co.  v.  Erants,  39  Am.  6^  Eng.  R.  Cas.  628, 
127  /•<!.  .S/.  297,  18  .///.  Rep.  22. 

2ir>.  How  tar  oiiciiiayiiNNiiniotliat 
train  will  !»«•  proiioiiy  oiM'i*al«Ml.*— 
A  person  approaching  a  railroad  >.rossing 
has,  wiihin  reasonable  limits,  the  right  to 
n<:t  upon  the  lielief  that  the  railway  com- 
])any  will  observe  its  own  rules,  at  least ; 
or,  if  they  will  not,  and  thereby  cause  una- 
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sual  peril  to  travelers,  that  they  will  meet 
sucli  peril  with  corresponding  precautions. 
Lj'mitM  V.  Bos/OM  «&-  A/.  A".  Co.,  (A'.  //.)  45 
//;«.  &•  En);.  A'.  Cas.  163,  20  ////.  AV/.  976. 

Where  one  about  to  cross  a  railroad  sees 
a  train  standing  on  a  track,  he  has  the  right 
to  iissume  that  some  signal  will  be  given 
before  it  is  moved.  Fusili  v.  Missouri  J'ac. 
Ji.  Co.,  45  Afo.  App.  535. 

Such  a  person  may  rely  upon  the  per- 
formance by  those  on  the  locomotive  of 
every  act  imposcrl  by  law  upon  them  when 
approaching  a  crossing.  In  the  legal  sense 
he  is  innocent  of  negligence  unless  there  is  a 
want  of  ordinary  care  and  prudence  on  his 
part.  Strong  v.  Sacrapnenio  &*  P.  A'.  Co. ,  8 
Aw.&^Kng.  A".  Cas.  273,  61  Cal.  326. 

The  duly  of  active  vigilance  required  of 
persons  going  upon  railroad  tracks  must  be 
adapted  to  the  circunistances  of  the  case, 
and  when  the  company,  by  its  own  conduct 
and  its  |)ublishe(l  regulations,  has  led  the 
public  to  believe  triinswill  not  be  run  ujK)n 
its  tracks  at  specified  times  and  places,  per- 
sons having  occasion  to  cross  ihein  have 
the  right  to  rely  upon  these  assurances,  and 
an-  not  necessarily  guilty  of  negligence 
when  injured  by  prohibited  trains  while 
duiny;  so.  Parsons  v.  A'tW  Vorl.-  C.  i5-  //. 
h'.  A'.  Co.,  113  .y.  v.  3S5,  21  A'.  /•;.  AV/».  145, 
.'2  .\.  v.  .V.  A".  697,  3  L.  A'.  .7.  683 ;  afirming 
48  Hun  615,  15  A'.  J',  .s'.  A*.  1016,  mem. — 
yuuTKl)  IN  Wall  V.  Delaware,  L.  &  W. 
R.  (ti.,  54  Hun  454;  Towns  v.  Rome, 
W.  iSf  O.  K.  Cm.,  28  N'.  Y.  S.  K.  124;  Wall 
V.  Dclawar.-,  I,,  ."fe  W.  K.  Co.,  28  N.  Y.  S.  K. 
132;  H.ckwiih  V.  New  York  C.  A  H.  R.  R. 
Co.,  7  N.  Y.  Siipp.  719. 

Where  a  city  onlinanrc  prevents  trains 
from  running  ihrougii  the  city  at  a  greater 
than  u  s|)ecilie(l  rate,  one  crossing  the  trat  k 
on  a  street  has  a  right  lo  prcsun.e  that  the 
company  will  coniplj  with  the  ordinance  in 
running  ild  trains.  Hart  v.  Pnurfiix.  41 
O/iio  .St.  565. 

And  if  a  train  was  m')ving  nt  an  ntilawfnl 
rate,  that  fact  may  be  consideit.i  in  deter- 
mining the  (juestion  of  contributory  negli- 
gence. Piper  V.  Cliiiago,  .\l.  &»  St.  P.  A". 
Co.,  77  IfVv,  247,  46  .V.    W.  AV/>.  165. 

A  party  driving  callle  along  a  road  which 
is  crossed  by  a  railroad  at  grade  has  a  ri^lit 
to  presume  that  the  servants  of  the  com- 
pany will  take  all  reasonable  and  |>rop»r 
precautions  to  avoid  injury.  It  is  negli- 
gence to  approach  such  a  crossing  at  a 
speed  of  25  or   30   mites  an    hour;   and  a 


party  injured  is  not  guilty  of  negligence  in 
not  anticipating  and  providing  against  such 
conduci  on  the  part  of  the  servants  of  the 
company.  Peebles  v.  Delaware.  L.  &*  IV.  A'. 
Co.,  30  Pa.  St.  454. 

A  traveler  is  justified  in  expecving  that  a 
company,  in  approaching  a  crossing  with  its 
train,  will  give  proper  signals  to  indicate  its 
presence ;  and  if,  relying  on  this,  he  attempts 
to  cross  the  track  without  knowledge  Mr 
means  of  knowledge  of  the  train's apptoai  a. 
and  is  injured  by  th<:  train  by  reason  of  ilie 
failure  to  give  proper  signals  of  approach 
required  by  law.  he  is  entitled  to  recover. 
International  &*  C  N.  A'.  Co.  v.  Graves,  59 
Te.r.  330. 

Persons  have  not  an  unqualified  right  to 
act  u;ion  the  presumption  that  trains  will 
always  be  operated  with  the  care  and  vigi- 
lance required  by  law  or  custom,  without 
taking  the  precauticjns  of  prudent  persons 
for  their  own  safety.  H'al>as/i,  St.  I.,  is*  P. 
A*.  Co.  V.  Central    Trust  Co.,   23  led.  Pep. 

738. 

A  man  was  killed  while  trying  to  drive 
across  a  railway  track.  J/elil,  that  in  the 
absence  of  any  knowledge  as  to  what  was 
in  his  mind,  he  could  not  be  conclusively 
found  negiigcni  unless  no  sensible  explana- 
tion of  his  confluct  was  reasonably  possible. 
He  had  a  right  10  suppose  that  the  railroad 
company  would  not  violate  any  \\:'^a\  duly 
and  would  not  fail  to  take  reasonable  meas- 
ures to  prevent  mischief.  He  could  not  be 
blamed  for  doing  as  seemed  best  under  the 
circumstances,  and  it  would  not  ncces.sarily 
be  reckless  to  go  forward  rai)idlv.  .Stani  v. 
dranil  /\\ipi,ls  &*  I.  A'.  Co.,  57  Mii/i.  2V;.  21 

.\:  u:  AVA  795. 

lilO.  Neg1ig<>ii<><>  «ii  drivor  of ''iir- 
riag:<>     ill   wliirli     pliiiiitifl'    ridfN.^— 

Where  there  is  no  evidrnce  that  a  passen- 
ger in  a  public  hack  knew  of  d.'inger  from 
an  approaching  train  on  a  public  crossing, 
the  judge  may  so  state  to  the  jury,  and  may 
say  that  there  is  no  evidence  of  any  failure 
in  diitv  on  the  part  of  such  passenger  to 
avoid  the  injury,  h'.aat  Tenn.,  I'.  &*  (/.  A', 
Co.  V.  A  far  Hens.  88  i'.a.  6o,  13  .V.  IC.  Pep  855. 
In  an  action  a^^un>t  a  railroad  ronipanv, 
for  injuries  received  by  the  plain)  itT,  in  .1 
<:ollision  between  the  locomotive  and  the 
wagon  in  whirh  plaintitT  was  riiling,  m-gli- 
gence  on  the  ).';i't  of  the  person  owning  and 
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driving  the  team  attached  to  the  wagon, 
affects  the  right  of  the  plaintiff  to  recover 
equally  with  her  own  negligence.  Lake 
Shore  tS-  M.  S.  K.  Co.  v.  Miller,  25  Mich. 
274.  s  Am.  Ry.  Rep.  478.— Distinguished 
IN  Schindlerf.  Milwaukee,  L.  S.  &  W.  R. 
Co.,  87  Mich.  400. 

Plaintiff  was  injured  in  attempting  to 
cross  defendant's  track  while  riding  in  a 
wagon  belonging  to  a  third  person  and 
driven  by  the  owner.  Held,  that  it  was 
error  to  instruct  the  jury  tiiat  plaintiff  and 
her  driver  were  required  to  exercise  only 
such  care  "as  persons  of  their  situation  or 
condition  in  life  "  would  ordinarily  exercise 
under  like  circumstances.  Lake  Shore  iS- 
M.  S.  R.  Co.  v.  M/ller,  25  Mtch.  274,  5  Aw. 
Ay.  Re/>.  47^. 

Plaintiff  left  a  passenger  train  at  night  at 
the  end  of  his  journey,  and  entered  a  hotel 
wagon.  In  leaving  the  station  grounds  it 
was  necessary  to  drive  across  the  track, 
which  the  driver  undertook  to  do  just  as 
a  train  was  approaching,  whtreupon  plain- 
tiff juni|M:d  from  the  wagon  and  was  injured. 
Ilelil,  that  the  question  of  contributory  neg- 
ligence was  for  the  jury  ;  but  neither  the 
fact  of  plaintiff's  jumping,  nor  the  negli- 
gence of  the  driver,  could  nlieve  the  coin- 
nany  from  liability.  J/nJf  K.Miitiiiafiolis  &^ 
St.  J..  R.  Co.,  4  .UeCrary  (U.  S.)  622,  14 
Feii.  Rep.  558. 

Plaintiff  was  injured  at  a  cr<  -sing  while 
riding  in  a  hired  carriage,  driv  -n  by  a  man 
from  the  stable.  The  facts  wei  e  such  that 
the  jury  might  have  found  tlia.  both  the 
driver  and  the  company  were  jointly  negli- 
gent ;  but  it  was  admitted  on  the  trial  that 
the  negligence  of  the  driver  could  nol  be 
imputed  to  plaint ilT.  lleid,  that  plainlilT 
was  eiiiitli'd  to  the  lienelit  of  a  finding  as  to 
wi.eilier  l)olh  were  jointly  negli<;ent,  and  it 
was  error  to  instruct  the  iury  as  to  the 
separate  neglij^(riH'e  of  the  two,  CoUiin  v. 
I.otif:;    hliuiif  A',   Co.,  4f>    A'.    1'.  .S'.    R.   252, 

is  \.  r.  siipp.-j-jf). 

hiiHhiiiMl  Im  driving:.  Where  a  wife  was 
riding  in  a  wagon  with  her  husl)an(l.  who 
was  driving;,  anil  they  approached  a  railroad 
I  rossing,  known  by  the  wife  to  bi-  tlanger- 
oiis,  when  a  train  was  coining  up  in  full 
view,  and  the  husbatid  slopped  the  teani, 
but  imnu'dialcly  afterwards  attempted  to 
cross  in  front  of  the  train  and  both  were 
killed,  the  wife  in  failnig  to  wain  her  hus- 
band or  to  look  or  listen    for  ap|)roaching 


trains  was  guilty  of  contributory  negligence, 
and  there  can  be  no  recovery  for  her  death. 
Miller  v.  Louisville,  A'.  A.  &*  C.  R.  Co.,  128 
/«</.  97,  27  A'.  E.  Rep,  339.— Al'PKoviNO 
Bricked  v.  New  York  C.  &  H.  R.  R.  Co..  120 
N.  Y.  290 ;  Cincinnati.  I.,  St.  L.  &  C.  R.  Co. 
V.  Howard,  124  Ind.  280.  LlMiriNU  Dean 
V.  Pennsylvania  R.  Co.,  129  Pa.  St.  514,  15 
Am.  St.  Rep.  733.  Rkvikwing  Hoag  v. 
New  York  C.  &  H.  R.  R.  Co..  11 1  N.  Y.  199. 

Plaintiffs,  husband  and  wife,  drove  a  dull 
horse  in  a  top  phaeton  along  a  street  that 
crossed  a  railway  track.  It  was  growing 
dark,  and  was  the  regular  time  for  a  train  to 
leave  the  station,  which  was  a  short  dis- 
tance above  this  crossing,  and  to  pass  over 
the  track  at  this  place.  They  were  familiar 
with  the  locality.  As  they  approached  the 
crossing  they  heard  the  train  arriving  at 
the  station,  and  the  wife  asked  the  husband, 
who  was  driving,  to  look  out  for  the  cars, 
and  the  engine  with  its  headlight  coidd 
easily  have  been  seen  if  they  had  leaned 
forward  and  looked.  Before  tliey  got  upon 
the  track  the  bell  rang  for  the  gates  to  be 
closed,  and  the  gatetnan  on  the  other  side 
immediately  began  to  swing  his  gate.  The 
husband  tried  to  stop  the  horse  but  was  not 
able  to  do  so,  and  the  other  gate,  which 
was  swung  imnterliatcly  after,  caught  in  a 
wheel  of  the  carriage  as  he  was  trying  to 
drive  through.  The  wife  being  alarmed 
jumped  i>ut  and  was  hurt.  The  engineer 
did  not  start  his  engine  until  the  carriage 
had  got  safely  across,  and  if  the  wife  had  re- 
mained in  the  carriage  she  would  not  have 
been  hi  rt,  held,  that  the  company  was  not 
liable  or  the  injury  received  by  the  wife. 
Reekv.  Xe^o  York,'  X.  J  I.  &-  II.  R.  Co.,  14 
--//;/.  «i^  F".K''  ^'-  <-"■*'•  633.  50  Coini.  379, — 
ytdriNd  Butterfield  7'.  Western  R.  Cori)., 
lo.Allen  (Mass,)  532  ;  Wilds?'.  Hudson  River 
R,  Co..  24  N,  Y,  430. 

218.  WIm'II  I'ur  (lio  .jury.-  (1)  (Gen- 
eral I  wA\.*— Wheilii-r  a  person,  injured  by  a 
locomotive  at  a  railroad  crossing,  was  or 
not  at  the  time  of  the  collision,  in  the  exer- 
cise of  ordinary  care,  is  a  (piestion  for  the 
jury  to  determine  from  the  evidence,  under 
proper  instructions.  U'eM  v.  J'i<rtlinid  &^ 
K.  R.  Co.,  57  .>/<•.  ii7.~Di.sTiN(!i;isnKi)  in 
Oriiisliee  t'.  Boston  &  P.  R.  Corp.,  14  R,  I. 
102,51  •'^'"-  I'^^'P'  354— i'A«''''(W,;i' V.  Metro- 
politoH  R.  Co.,  104  Mass,  73,  Jlnnson  v. 
Minneapolis  &*  Si.  L.  R.   Co.,   33   ^/w/.  &* 


•  See  ul8t./w/,  2rt8,  ;I07,  ill  1,  «21>. 
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Eni;.  R.  Cas.  13,  37  Minn.  355,  34  A^.  W. 
Jiep.  223.  Kenney  v.  Hannidal  &•  St.  J.  R. 
Co.,  105  Ml).  270,  15  S.  If.  Rffi  983,  16  S. 
ir.  Ri-p.  837.  Omahii,  i\.  &*  l .  H.  R.  Co. 
V.  O'Donnell,  35  Am.  &*  Eng.  R.  Cas.  346, 
22  Neb,  475,  35  A^.  \\\  Rep.  235.— FoL  ow- 
IN(J  Sioux  City  &  P.  R.  Co.  v/.  Sitout.  17 
Wall.  (U.  S.)  657;  Atchison  &  N.  |{.  Co.  v. 
liuilcy,  II  Neb.  332;  Lincoln  v.  GilHIan,  18 
Neb.  115.— /Ayr  V.  Cfiicago  &•  N.  IV.  R. 
Co.,  67  J/ 75.  I.  29  A^  H'.  A'ty*.  646. 

The  question  of  contributory  Deglif^cnce 
of  one  injured  in  crossing  a  track  is  for  the 
jury,  where  the  evidence  as  to  his  conduct 
is  conflicting.  M'ic/iitti  (S-»  //'.  A'.  Co.  v. 
Davis,  32  .,■////.  &*  Eng.  R.  Cas.  65,  37  Kan. 
743,  16  I'ac.  Rep.  78.— QuoTlNC.  Ikrnhard 
t'.  Rensselaer  &  S.  K  Co..  1  Abb.  A  pp.  Dec. 
(N.  Y.)  131  ;  Weber  I/.  New  York  C  &  H. 
R.  R.  Co..  58  N.  Y,  451. 

Or  when:;vcr  a  given  state  of  facts  is  such 
that  reasuDabIc  men  would  fairly  differ 
upon  the  question  as  to  whether  there  was 
negligence  or  not.  Leal-  v,  Rio  Grande 
Western  R.  Co.,  9  l/ta/i  246,  33  Rae,  Rep, 
1045. 

In  a  suit  for  damages  for  injury  at  a 
crossing  the  court  properly  charged  the 
jury  that  if  the  bell  of  the  switch-train  was 
not  rung,  that  was  negligence,  and  left  it  to 
them  to  decide  whether  the  person  injured 
had  been  negligent.  U'/iiton  v.  Chicago  &* 
N.  \V.  R.  Co.,  2  A'/M.  (I/.  S.)  282. 

Where  the  jury  passes  upon  the  issue  of 
the  contributory  negligence  of  a  person  in- 
jured while  crossing  a  railroad  track  at  a 
highway, and  finds,  on  conflicting  evidence, 
that  he  was  not  negligent,  this  finding  will 
not  be  disturbed  where  the  court  has 
charged  the  jury  correctly  on  the  law. 
Jielaxvate,  L.  &*  W.  A*.  Co.  v.  Converse,  49 
A /It,  &*  Eng.  R.  Cas.  323,  139  I/,  S.  469.  11 
.Sn/>.  Ct.  Rep.  569. 

It  is  a  (piestion  for  a  jury  to  determine 
whether  a  boy  who  was  injured  at  a  rail- 
road crossing  exercised  that  degree  of  care 
which  could  reasonably  be  expected  from 
Iiim,  considering  his  age,  capacity,  and  ex- 
perience. .Spil/ane  v.  Missouri  J'ac.  R.  Co., 
Ill  Mo.  555,  20  .S".  \V.  Rep.  293,— QuoiKl) 
IN  Burger?/.  Missouri  Pac.  R.  Co..  112  Mo. 
238. 

Where  there  was  no  question  but  that 
the  injury  was  occasioned  b'  defendant's 
train,  which  was  at  the  time  running  in  ex- 
cess of  the  s|khmI  limited  by  the  city  ordi- 
nance, hnd  the  testimony  was  conflicting  as 


to  the  care  exercised  by  plaintiiT,  the  whole 
question  of  negligence  was  propeily  sub- 
mitted to  the  jury.  Gratiot  v.  Missouri 
Par.  R.  Co.,  55  Am.  6-  Eng.  R.  Cas.  108, 
116  A/o.  450,  21  .S".  fV.  Rep.  1094. 

A  party  who  is  injured  in  crossing  a 
track,  in  order  to  recover,  must  show,  under 
all  of  the  circumstances  of  the  case,  that 
he  exercised  that  degree  of  care  and  cau- 
tion which  prudent  [)crsons  of  ordinary 
intelligence  usually  exercise  under  like  cir- 
cumstances; and  this  is  always  a  question 
for  the  jury,  except  where  there  is  gross  or 
inexcusable  negligence,  /'arsons  v.  A'<7f 
Vori-  C.  &*  H.  R.  R.  Co.,  1 13  A'.  V.  355.  21 
A'.  E.  Rep.  145,  22  ;V.  V,  S,  R,  697.  3  L.  R, 
A.  683;  ajjirming  48  Hun  615,  15  A'.  J'.  .V. 
R.  1016.  Wfv;;.— DisriNCUlsilKD  IN  jilber- 
s'.ein  V.  Houston.  W.  S.  &  P.  F.  R,  Co.,  117 
K,  Y,  293. 

(2)  Illustrations. — It  appeared  from  the 
plaintiff's  evidence  that  the  deceased  was  a 
very  careful  driver;  that  at  the  'iine  of  the 
accident  he  had  no  reason  to  expert  a  train 
or  engine;  that  the  night  was  dark;  that 
the  engine  approa'  lied  silently  without  giv- 
ing any  signal  and  without  any  light  on  the 
tender  which  could  be  seen  by  the  deceased. 
It  was  also  sliown  that  the  watchman  at  the 
crossing  gave  him  no  warning.  Held,  that 
although  the  defendant's  witnesses  dis- 
tinctly and  positively  contradicioi  the  tes- 
timony of  the  plaintiff's  witnesses,  the 
question  whether  the  deceased  was  guilty 
of  contributory  negligence  was  for  the  jury. 
State  V.  Union  A'.  Co.,  42  Am.  &>  Eng.  R, 
Cas.  167,  70  Md.  69,  18  Atl.  Rep.  1032. 

In  passing  a  street  plaintiff  |)asse(l  over 
twenty-four  tracks  of  <lifferont  roads  at 
night,  and  some  distance  beyond  was  struck 
by  an  engine  upon  another  ro.td,  of  which 
she  had  no  knowledge.  She  saw  the  light 
of  an  engine,  but  supposed  it  was  on  an- 
other track,  and  continued  a  short  distance 
and  was  struck,  She  testified  that  it  was 
running  rapidly  without  signals.  There  was 
no  flagman  or  other  signals.  Held,  that  the 
question  of  wh«'ther  she  exercised  ordinary 
care  was  for  the  jury.  Doyle  v,  Pennsyl- 
vania (S-  A',  J'.  C.  &*  R.  Co.,\\  N.  Y.  S.  R. 
719,  139  A'.  J'.  r)37.  34  N.  E.  Rep,  1063. 

Plaintiff  was  driving  on  a  street  where 
there  was  a  space  of  thirteen  feet  bv-tween 
the  curb  and  the  track  of  a  dummy  line. 
His  horse  took  fright  at  the  escape  of  steam 
from  an  engine  and  backed,  bringing  the 
wagon  in  collision  with  the  cars,  and  plain- 
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tiff  was  thrown  out  and  injured.  He  testi- 
fied that  his  horse  was  .iccustonicd  to  the 
dummy,  and  that  he  liad  frequently  driven 
him  near  it  without  difficulty.  //</</,  that 
it  was  for  the  jury  to  determine  wiieiher  he 
was  wanting  in  ordinary  prudence.  Stamin 
V.  Southern  A\  Co.,  i  AM.  jV.  Ois.  (A'.    )'.) 

438. 

in  an  action  for  an  injury  at  a  crossing 
by  a  boy  twelve  years  old,  the  evidence 
shoAed  lliat  while  attempting  to  cross  the 
track  he  caught  his  foot  in  a  fn)g,  which 
was  unblocked,  and  l)efore  he  could  e.xtri- 
caie  himself  was  struck  by  a  train.  He  was 
unfamiliar  with  the  surroundings,  and  the 
«)bjoct  and  construction  of  a  frog.  /Mi/, 
that  the  question  of  his  contributory  negli- 
gence was  for  the  jury.  FnVss  v.  AWc 
VorH-  C.  <S-  //.  A'.  A'.  Co.,  51  A'.  V.  S.  R.  391, 
67  Jlun  205,  22  A'.  )'.  Suf>f>.  104.  — Qi'or- 
INU  Houjj-hkirk  ?/.  Delaware  .t  H.  Canal 
Co.,  92  N.  Y.  219.  Kkvihwing  Swift  v. 
Staten  Island  R.  T.  R.  Co.,  123  N.  Y.  645. 
33  N.  Y.  S.  K.  604. 

210.  When  iioiiHiiit  hIioiiIiI  be  or- 
<l<>r(Ml,  or  verilii't  for  d<>lii>ii<laiit 
«lirt't't<Ml.*— The  question  whctlier  plain- 
till  was  so  plainly  guilty  of  contributory 
negligence  as  that  the  court  below  hould 
have  granted  a  nonsuit,  or  new  trial,  is  to 
be  determined— as  such  questions  must  al- 
ways be  determined— by  tlie  particular 
circumstances  of  the  case.  Shoiig  v.  .S'i/<- 
ranuHlo  &*  P.  A\  Co..  8  Ai/i.  &^  Eng.  K. 
Cits.  273,  61  Cii/.  326. 

In  an  action  against  a  company  for  injury 
at  a  Ciossing,  where  the  evidence  shows  in- 
cxcusai)le  negliyence  and  carelessness  on 
the  part  of  plaintilT,  the  court  shouli!  grant 
a  nonsuit.  S/ii(fi'/il  v.  A'oi/ns/rr  &^  S.  A'. 
Co..  21  /{iiri.  (.V.  )'.)  339.  — niSTIN(UIISIlKn 
IN  Heiseij;el  7>.  New  York  C.  K.  Co..  34  N. 
Y.  622.  KKviKwr.i)  IN  Wilcox  v.  Rome, 
\V.  iS;  ().  R.  Co..  39  N.  Y.  358. 

Where  the  suit  is  for  an  injury  at  a  cross- 
ing, and  the  plainiitl's  own  evidence  shows 
contributory  negligence,  the  case  should  be 
taken  from  the  jury  and  a  ver'lict  for  the 
defendant  ordered.  Thoinfison  v.  I'liiit  &^ 
P.  M.  A'.  Co..  23  Atu.  i^  /-V-  A\  Cis.  289, 
57  Afi,/i.  300,  23  .V.  ir.  A'.-/>.  820. 

Where  die  action  is  for  injuries  received 
at  a  crossing,  and  by  the  conceded  or  undis- 

•  See  also  fosf,  JI.'IH,  .'IftO. 

Uiuli!*pute<l  evidenic  i>(  OMiuril)iiH'ry  Mej{li- 
Kciu't-  jiiKtifitrM  an  order  i>(  nouRuii,  sec  4a  Am.  & 
T'.Ni!.  U.  Cas.  icja,  n/utr. 


puted  facts  some  act  or  omission  is  estab- 
lished on  the  part  of  the  plaintiff,  which  of 
itself  constitutes  negligence,  the  court 
should  order  a  nonsuit,  and  a  refusal  to  do 
so  is  error  at  law.  But  if  the  fact  depends 
upon  the  credibility  of  witnesses,  or  upon 
inferences  to  be  drawn  from  the  circum- 
stances proved,  about  which  honest  men 
might  differ,  then  the  plaintiff  has  a  right 
to  have  the  question  submitted  to  the  jury, 
and  their  decision  is  conclusive.  Hackfoni 
v.  \nu  York  C.  &*  //.  R.  K.  Co.,  53  N.  Y. 
654;  affirming  13  Abh.  Pr.N.  S.  18,  43//0W. 
Pr.  222.  6  Lans.  381. — Followed  in  Thur- 
ber  7A  Harlem  Bridge,  M.  &  F.  R.  Co.,  60 
N.  Y.  326;  Weber  w.  New  York  C.  &  H.  R. 
R.  Co.,  67  N.  Y.  587.  R.-ViKWKi)  IN  Solen 
V.  Virginia  &  T.  R.  Co.,  13  Nev.  106. 

It  is  only  wher  the  whole  evidence  en 
which  |ilaintilT's  case  rests  sliows  conclu- 
sively that  he  was  careless,  or  when  then;  is 
no  evidence  tending  to  show  the  contrary, 
that  it  is  deemed  to  be  the  duty  of  the 
CO  rt  to  withdraw  the  case  from  tlie  jury, 
or  to  direct  a  verdict  for  the  defendant. 
l.ymitn  v.  Jioston  &•  At.  A'.  Co..  {A'.  //.)  45 
Aw.  &*  /uig.  A'.  Cas.  163,  20  Atl.  Rep.  976. 

Applying  this  principle,  it  was  error  to 
or«ler  a  nonsuit,  where  it  appcarc!  that  the 
view  of  plaintiff's  flecedent,  who  was  killed 
at  a  railroad  crossing,  was  obstructed  by  a 
blinding  storm  of  snow  on  a  cold  day;  tliat 
no  regular  train  was  <lue  at  that  time  from 
either  direction;  that  the  locomtjtive  by 
which  the  decedent  was  killed,  attached  to 
a  snow  pilot,  was  passing  unexpectedly  and 
running  at  a  high  rate  of  speed;  that  its 
ap|>roach  was  tpiitc  i.oiscless;  that  no 
alium-bell  or  whistle  was  sounded  ;  iuui  that 
there  was  a  conllict  of  evidence  as  to  the 
neglij;eiice  of  the  decedent.  /'<i//// v.  Mil- 
waidtr  &*  a'.  A'.  Co..  55  . 1»i.  1^  /■■iii^.  A".  Cas. 
247.  S2   f /'/■.»•.  I.  51  A'.  //'.  A./.  1084. 

220,  AiiuMiiil  of'prooriH>4'4>M.stiry  to 
<>oiii|i<'l  siilMiiission  t«»  Jury.— The  court 
is  not  bounrl  by  the  bare  assertion  of  a 
|)arty  that  he  used  his  natural  faculties  of 
seeing  and  hearing  before  attempting  to 
cross  the  track,  to  submit  his  case  to  the 
jury  when  it  is  nianiiestly  untrue  or  it  is 
shown  that  the  observation  was  not  oppor- 
tunely made.  .S'w////  v.  AVtc  ]'orl:  ('.  &*  II, 
A".  A'.  C.k' .\i,  W  Y.  .V.  R.  55,  63  Hiin  624,  17 
A'.  )'.  Supp.  400;  ajfinntil  ill  137  A^  Y.  562, 
///f'w.,  50  A'.  )'.  >'.  A'.  933.- Hkvikwinc  Nash 
7'.  New  York  C.  &  H.  K.  H,  Cn  ,  34  N.  Y.  S. 
R.  7SS. 
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III  an  action  for  injuries  susUiincd  by 
plaintiff  from  a  passing  train  of  defendant 
at  a  liighwuy  crossing  prinui-facie  proof  of 
negligence  on  ttie  part  of  the  defendant  is 
sufficient  to  compel  the  judge  to  send  the 
case  to  the  jury,  and  prima-faiiif  proof  of 
contributory  negligence  on  the  part  of  the 
plaiiitilT  is  not  sutHcicnt  to  withdraw  the 
case  from  the  jury.  Kaminitsky  v.  Nort/t- 
eiutern  R.  Co.,  25  So.  Car.  53.— Quoting 
Couch  V.  Charlotte,  C.  &  A.  R.  Co.,  22  So. 
Car.  562. 

221.  Iii.Htrui*tiiii(  the  Jury.*  — (1) 
U'hiU  charges  are  proper. — In  an  action  for 
personal  injuries  at  a  crossing  a  charge 
whicli  states  the  correct  rules  as  to  negli- 
gence, but  ignores  the  evidence  tending  to 
show  contributory  negligence,  is  not  there- 
fore crri>ni!<)us ;  the  question  of  contribu- 
tory negligence  being  tlefensivi*  in  its  char- 
acter and  properly  calling  for  an  e.xplanatr>ry 
charge,  which  need  not  be  given  unless  re- 
cjiKsled.  F.asI  Tftiii.,  V.  &*  G.  A*.  Co.  v. 
dark,  I  f)  A/ii.  &•  Kiig.  A'.  Cas.  345,  74  .Wa.  443. 

The  jury  had  been  told,  in  elfeit,  that  if 
plaiiitilT  couid  have  heard  the  locomotive 
in  time  to  have  avoided  the  consequences 
which  followed  he  was  guilty  of  contribu- 
tory negligence.  This  charge  was  more 
strongly  in  favor  of  defendant  than  if  they 
had  been  told  that  he  should  give  way  to 
the  locomotive  after  he  saw  or  lK\«r<l  it. 
.S'/;w/<,'  V.  Sairaiiiinto  &*  /'.  A'.  G»..S./w.  ^^ 
AV/j,'.  A'.  Cas.  273,  61  Ca/.  326. 

It  is  proper  to  inquire  whether  the  plain- 
tilt  was  guilty  of  such  contributory  negli- 
gence as  would  forfeit  his  right  to  re- 
cover of  the  company  for  the  neglect  of  its 
servants ;  and  where  the  evulenee  lends  to 
show  such  negligence  on  the  part  of  the 
plaintiff  the  jury  should  be  instructed  as  to 
the  law  on  that  subject.  A'ew  OrLaiis,  /.  &* 
G.  N.  A'.  Co.  V.  Milihill,  52  Miss.  808. 

Where  the  carelessness  of  the  plaintiff  as 
well  as  that  of  tho  defendant  opcrakCu 
directly  to  pnxhicc  the  injury  complained 
<il.  till-  plaint ilT  has  no  rii;hl  to  recover. 
.\nil  in  ii  lase  wliere  the  Itfemlanl  is  en- 
titled to  and  lequesls  a  1  liarge  to  that  effect 
the  refusal  or  neglect  of  the  couii  to  so  in- 
Btiiict  the  jury,  in  unambiguous  terms,  is 
error  for  which  a  jurlginent  .n  favor  of  the 
plaintill  w I II  be  reversed,  rnishurg.lt.  W. 
!>•  t.  A'.  Co.  V.  Krichbaum,  24  Ohio  St.  119, 
7  .////.  I\y.  V</.  200. 

*  See  alR<>/«j/,  .'lA  1    .'MtO. 


(2)  What  are  improper  and  properly  re^ 
fused.— \\.  was  proper  f(jr  the  court  to  refuse 
a  charge  to  the  jury  requested  by  defendant 
on  the  ground  that  "  it  is  too  much  u|Ton 
the  weight  of  the  evidence  and  confines  the 
jury  to  the  particular  circumstances  nar- 
rated, without  notice  of  others  that  they 
may  think  important,"  since  in  determin- 
ing the  question  of  contributory  negligence 
the  jury  were  bound  to  consider  all  the 
facts  and  circumstances  bearing  upon  that 
question  and  not  select  one  particular 
prominent  fact  or  circumstance  as  control- 
ling. Grand  Trunk  A*.  Co.  v.  Ives,  55  Am, 
&*  hint;.  A".  Cas.  159,  144  U.  S.  408,  12  Sup. 
Ct.  Rep.  679. 

An  instruction  that  if  the  whistle  was  not 
sounded  nor  the  bell  rung  this  was  a  circum- 
stance tending  to^liow  want  of  contributory 
negligence  is  erroneous;  as  also  is  an  in- 
struction that  if  there  is  nothing  in  the 
evidence  tending  to  siiow  contributory  neg- 
ligence the  jury  may,  without  proof,  infer 
there  was  none.  Cincinnati,  I.,  St.  L.  &*  C. 
R.  Co.  V.  //oivard,  1 24  ///</.  280,  24  A'.  Zi . 
Rep.  892. 

An  instruction  in  an  action  for  injuries  at 
a  crossing  that  "the  want  of  care  and  i)ru- 
dence  on  the  part  of  the  plaintill,  if  tending 
to  cause  the  injury,  will  oe  taken  into  con- 
sideration by  the  jury  in  delerininitig  the 
liability  of  the  company"  is  «;rroncf>us  in 
failing  to  state  the  law  of  conliibutory  neg- 
ligence fully.  .S/(V/((7' V.  Illinois  C.  R.  Co., 
29  /(►?»'(!  55. 

Where  plaintill  testified  that  "le  did  not 
look  where  he  stepped ;  that  the  train  at 
the  time  he  stepped  upon  the  track  was 
about  (yoo  feet  away;  that  he  had  seen  the 
train  pass  there  every  day  for  years  and 
knew  its  raic  of  speed,  and  where  it  ap- 
peared that  he  would  have  had  time  to 
have  passed  over  had  there  been  no  defect 
in  the  walk,  the  jury  should  not  be  told,  as 
matter  of  law,  that  plaintiff  should  be 
charged  with  contributory  negligence. 
Relan  v.  Lake  Shore  ii-^  M.  S.  R.  Co ,  55  .,•/;;/. 
>'"  /-.//.v  A*.  Cas.  97,  94  Mich.  \.\U,  i;3  A'.  W. 
tup.  1094. 

In  an  action  by  one  injured  at  a  street 
crossing  by  n  train  running  at  an  unlawful 
rate  of  spce<l,  wlwre  there  is  controversy  of 
fact  iis  to  wlie'lier  jiliiMiiif  was  guilty  'f 
Contributory  negligence,  it  is  tTmr  to  in- 
struct tiiat  although  the  jur\'  may  believe 
the  plaintill  was  miillv  of  ne|;li^;ence  in  ap- 
proaching the  truck,  Hlill,  unless  this  negli- 
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gence  was  in  whole  or  in  part  the  cause  of 
the  injury,  the  verdict  should  be  for  plain- 
tiff. Memphis  &»  C.  A'.  Co.  v.Jobe,  69  Miss. 
452,  10  So.  Rep.  672. 

Where  the  action  is  to  recover  for  in- 
juries caused  by  a  street-car  striicing  plain- 
tifT's  wagon  a  charge  "  that  if,  as  mutter  o{ 
fact,  the  piaintifT  thought  he  had  so  stopped 
liis  wagon  as  to  leave  room  for  the  defend- 
ant's car  to  pass  and  the  defendant's  driver 
also  thought  he  had  room  to  pass,  and  both 
were  mistaken,  the  piaintifT  cannot  recover  " 
is  properly  refused.  Gumb\.  Twenty-third  St. 

R.  Co.,  26/.  &*  s.  (N.  y.)  1, 30  iV.  y.  s.  r. 
253, 9  A',  y.  Supp.  316. 

And  a  charge  "  that  if  piaintifT  stopped 
his  wagon  just  across  the  track  without 
looking  at  all  to  see  whether  tie  had  left 
room  for  the  car  to  pass,  and  defendant's 
driver  thought  he  had  room  to  pass  but 
misjudged  the  distance,  piaintifT  cannot  re- 
cover "  is  properly  refused.  It  was  for  tlic 
jury  to  say  whether  ordinary  prudence  re- 
({iiirc-d  piaintifT  to  look,  and  it  may  have 
been  negligence  in  the  driver  to  think  that 
he  had  room  to  pass.  Gumb  v.  Twenty- 
third  St.  R.  Co.,  26  /.  Sf  S.  (iV.  y.)  x.yoN. 
V.  S.  R.  253,  9  A',   y.  Supp.  316. 

And  ii  was  also  proper  to  refuse  a  charge 
"that  If  the  jury  believed  that  piaintifT 
Unew  that  his  wheels  were  standing  upon 
defendant's  track  and  saw  the  car  approach- 
in;;  at  a  rate  of  speed  that  rendered  :i  collision 
inimineiu  and  he  made  no  attempt  to  avoid 
that  collision  that  he  was  negligent."  Giitnb 
v.  Tivaitythird  St.  R.  Co.,  26  /.  *^  S.  (N. 
y.)  I,  30  A'.  V.  S.  R.  253,  9  A'.  J'.  Supp.  316. 

222.  Violiitioii  of  <M-<liiiiiiice  iim  to 
iiiaiiiK'r  ol*  driviiii;  ti'aiiiN.— In  a  city 
where  i.u  ordinance  provided  that  any  per- 
son having  any  cart  or  team  of  burden  un- 
der his  care  should,  when  traveling  in  a 
street,  "hold  the  reins  .'  his  horse  or 
horses  in  his  hand,  or  be  in  such  a  posi- 
tion or  so  near  the  leain  he  is  driving  as 
to  be  able  at  all  times  to  guide,  restrain,  and 
govern  the  same,"  a  person  standing  in  a 
cart,  and  driving  the  horse  which  firew  it 
an<l  at  ilic  same  time  leading  by  a  straj)  in 
his  h.tnd  another  horse  drawing  another 
cart,  attempted  to  pass  over  l!ie  track  of  a 
railroad  at  a  place  where  it  crossed  at  grade 
the  street  on  which  he  was  traveling,  when 
the  rear  horse,  becoming  restive,  rushed 
forward,  so  that  both  of  the  horses  and 
cans  were  on  the  track,  and  in  this  position 
ihcy  were  struck  and  injured  by  a  train.    In 


an  action  against  the  railroad  corporation 
for  tlie  injury  —  held,  that  the  question 
whether  tlie  traveler  was  in  the  exercise  of 
due  care  at  the  time  of  the  collision  was  for 
the  jury.  Eagan  v.  Fitchbiirg  R.  Co.,  101 
Mass.  315. 

22a.  Driving  too  rapidly.— Where  a 
person  approaching  a  railway  track,  with 
knowledge  that  the  view  of  an  approaching 
train  is  to  an  extent  obstructed,  who  heed- 
lessly permits  his  team  to  trot,  and  makes 
no  efTort  to  look  or  listen  for  an  approach- 
ing train  for  a  distance  of  eighteen  rods 
from  the  track,  he  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  him 
from  recovering.  Schaefert  v.  Chicago,  M. 
<S-  St.  P.  R.  Co.,  62  /owa  624,  17  A^.  W.  Rep. 
893.— FoLMJWiNO  Anzv.  Chicago,  R.  I.  & 
P.  K.  Co.,  34  Iowa  153;  Haines  7>.  Illinois 
C.  R.  Co.,  41  Iowa  227;  Benton  v.  Central 
R.  Co.,  42  Iowa  192  ;  Starry  v.  Dubuque  & 
S.  W.  R.  Co.,  51  Iowa  419 ;  Funston  ?'.  Chi- 
cago, R.  I.  &  V.  R.  Co.,  61  Iowa  452.— Ar- 
I'ROVKI)  IN  .Seefeld  v.  Chicano,  M.  &  St.  P. 
K.  Co.,  32  Am.  &  Eng.  R.  Cas.  109,  70  Wis. 
216,  35  N.W.  Rep.  278.  Di.sriNGUiSHEi)  in 
Lee  V.  Chicago,  R.  1.  &  V.  R.  Co.,  45  Am. 
&  Eng.  R.  Cas.  157,  80  Iowa  172. 

Where  the  evidence  showed  that  the  rail- 
road crossed  the  road  at  an  oblique  angle 
on  a  level  with  the  highway;  that  the  cross- 
ing was  idled  in  with  planks  between  the 
rails,  except  that  the  company  had,  un- 
known to  the  plaintifTs,  removed  one  plank 
along  the  side  of  one  of  the  rails,  and  had 
nejilected  to  restore  it,  and  that  the  rails 
proj<!Cted  above  the  planking  about  an  inch 
or  an  inch  and  a  half ;  that  the  plaintilTs 
were  driving  a  steady  horse  at  the  rate  of 
five  or  six  miles  an  hour,  and  did  r)<>t 
slacken  speetl  at  the  crossing;  aiul  thai 
when  crossing  the  track  the  wheel  of  their 
cart  caught  in  the  space  left  betw«!en  the 
planking  and  the  rail,  and  they  were  upset 
and  injurefl — the  fact  that  the  plaintifTs 
failed  to  sla(l<eii  sjjecd  at  the  crossing  docs 
not,  as  niiiiti  1  of  law,  show  neglij^ence  on 
their  purl,  but  the  question  is  one  of  fai  t 
for  the  jury,  and  a  verdict  for  the  |)lainlilTs 
will  not  be«listurbcd.  Wha/en  v.  Arcatn  &^ 
M.  R.  R.  Co..  92  Cat.  669,  28  /',n.  Rep.  833. 

224.  Drivlntf  <>v«'r  dofovtlvo  «'n»SK- 
iligs.*-  In  an  action  for  personid  injuries 
sustained  by  plaintiff  while  attempting  to 
drive  a  loaded  wajjon  over  the  defendant's 


*  See  alsu  ante,  20. 
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track  at  the  crossing  of  a  highway,  the  fact 
that  when  such  attempt  was  made  the 
piaiiitilT  knew  that  the  crossing  was  defect- 
ive is  not  of  itself  conclusive  proof  of  con- 
tributory negligence,  where  it  appears  that 
the  defect  in  the  roadway  was  not  neces- 
sarily dangerous.  5/.  Louis,  I.  M.  &>  S.  A'. 
Co.  V.  liox,  52  ///-/•.  368,  12  5.  H''.  Rep.  757. 
— yuoTlNG  Mahoney  v.  Metropolitan  R. 
Co.,  104  Mass.  73.— Distinguished  in  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Davis,  54  Ark. 

389. 

In  such  a  case  it  is  a  question  for  the 
jury  to  determine  whether,  under  the  cir- 
cumstances, the  plaintiff  was  justiiied  in  at- 
tempting to  cross  the  track,  and  whether 
ho  used  due  care  in  doing  so.  St.  Louis,  I. 
Al.  A^S.  A".  Co.  V.  Box,  52  Ari:  368,  12  S. 
IV.  Rep.  757. 

Where  a  party  sues  for  an  injury  at  a 
crossing,  claiming  that  the  approach  was 
too  narrow,  but  where  the  evidence  siiows 
that  it  was  more  reasonable  to  attribute  the 
injury  to  a  defect  in  the  seat  of  his  wagon 
than  to  the  narrowness  of  the  approach, 
there  can  be  no  recovery.  Chicago,  B.  &* 
Q.  R.  Co.  V.  Stamps,  26  ///.  App.  219. 

In  a  suit  for  damages  to  piaintifT's  ve- 
hicle, where  it  appears  that  the  track  was 
out  of  repair,  and  in  consequence  the 
wagon  broke  down,  and  in  that  condition 
was  run  into  by  the  train,  and  that  the 
state  of  the  road  was  known  to  the  plaintifl 
at  the  time,  it  is  proper  to  submit  to  the 
jury  the  question  whether  under  the  cir- 
cumstances plaintilT  was  guilty  of  negli- 
gence, and  also  what  care  and  caution  he 
was  bound  to  exercise.  Meyers  v.  Chicago, 
R.  I.  «S-  /'.  R.  Co.,  59  Mo.  223,  8  Am.  Ry. 
Rep.  473. 

In  an  action  for  persona!  injuries  sus- 
tained by  plaiiitilT  in  bcinjj;  thrown  from  a 
loaded  wagon,  the  hind  wheel  of  which  ran 
into  a  hole  at  a  crossing  on  defendant's 
road,  which  the  complaint  alleged  was 
caused  by  its  negligence,  defendant  claimed 
that  a  defect  in  the  wagon  caused,  or  con- 
tributed to,  the  injury.  It  attempted  to 
show  that,  in  consequence  of  the  alleged 
defect,  in  turning  the  wagon  with  a  load 
upon  it  the  next  day  after  the  accident  it 
came  near  upsetting;  this  was  excluded. 
//<■/</,  error.  Hoyt  v.  A'eiv  Vori;  /,.  /i.  6» 
IK  R.  Co.,  i\8  N.  v.  399.  23  yV.  Ji.  Rep. 
565.  29  A'.  Y.  S.  R.  48 ;  reversing  42  //«// 
657,  6  A',  y.  S.  R.  7. 

To  drive  a  loaded  cart  across  a  railroad 


track  where  the  ground  is  soft,  and  where 
the  track  is  higher  than  the  earth  on  either 
side,  in  consequence  of  which  the  carriage 
becomes  fast  and  is  struck  by  a  train,  is 
such  contributory  negligence  as  to  bar  a  re- 
covery, though  it  was  a  place  v.  here  the 
driver  had  a  right  to  cross.  C.iiniich  v. 
Germantown  Bratuh  R.  Co.,g  J'hi/a.  (Pa.) 
78. 

225.  Pnrticiilur  act^4  held  to  coii- 
Htitiitc  cuiitribiitory  iicgliypviivu.— 
The  rule  of  law  requiring  railroads  to  pro- 
tect and  guard  excavations  across  high- 
ways, does  not  dispense  with  the  obligation 
resting  upon  all  persons  using  the  highway 
to  exercise  ordinary  care  to  avoid  injury. 
One  who  negligently  drives  into  such  an 
excavation  cannot  claim  damages  because 
it  has  been  left  unguarded.  Shonhojf  v. 
Jackson  Branch  R.  Co.,  9J'  A/o.  151,  10  S.  IV. 
Rep.OiS. 

Where  a  party  is  driving  a  gentle  horse, 
but  at  such  a  rate  of  speed  that  he  cannot 
avoid  a  collision  with  an  approaching  train, 
and  fails  to  see  it,  though  in  the  daytime, 
until  just  before  the  collision,  he  is  guilty 
of  such  contributory  negligence  as  to  justify 
a  peremptory  nonsuit.  Atarlin  v.  Sew 
York  C.  6-  //.  R.  R.  Co.,  50  N.  Y.  S.  R.  553, 
66  Hun  636,  21  jV.   Y.  Sup//.  919. 

To  cortinue  to  unload  a  vessel  after  the 
master  knov.-s  that  the  bottom  of  a  dock  is 
in  such  condition  that  his  vessel  is  likely  to 
be  injured,  is  such  negligence  as  to  defeat  a 
recovery  for  injuries  occurring  thereafter. 
Washiuiiion  v.  .Slaten  Island  R.  T.  R.  Co., 
52  N.   Y.  S.  R.  29,  22  A'.  )'.  Supp.  599. 

One  stopping  his  wagon  at  a  railroad 
warehouse  so  near  the  main  track  as  to  be 
in  the  wav  of  a  passing  train,  is  guilty  of 
such  contributory  negli<;cnce  as  would  pre- 
clude his  recovery  for  injury  to  liis  wagon 
from  a  train,  although  the  train  brakes  were 
not  so  powerful  as  those  in  use  on  some 
other  roads.  Murphy  v.  Wilmington  &* 
IV.  R.  Co.,  70  A'.  Car.  437. 

A  company  permitted  the  planks  at  a 
highway  crossing  to  become  loose  and  the 
nails  therein  to  stand  above  the  surface.  A 
large  middl(;-agcd  lady  approached  the 
crossing  with  a  young,  active  lady,  and  at- 
tempted to  cross  just  in  front  of  an  ap- 
proaching train.  The  young  Ixly  barely 
got  safely  across,  and  the  other  was  killed. 
Her  calico  dress  skirt  was  found  torn  at  the 
bottom.  A  suit  against  the  compau)'  was 
tried  on  the  theory  that  she  caught  her 
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skirt  on  a  board  or  nail,  and  was  thus  de- 
tained, but  it  appeared  that  her  weight  and 
strength  would  at  once  have  torn  the  dress. 
Held,  that  her  own  contributory  negligence 
must  be  taken  as  causing  her  death. 
a,-vel,ind,  C,  C.&^S/.  L.  R.  Co.  v.  Arbaugh, 
47  ///.  Af>p.  360.— Ai'i'RoviNc;  Ernst  v.  Hud- 
son River  R.  Co..  35  N.  Y.  9  ;  Chicago,  R.  I. 
«S  P.  R.  Co.  V.  Houston,  95  U.  S.  697. 

Tiie  plaintilT's  conduct  in  running  some 
distance  towards  an  approaching  train  and 
neglecting  to  avail  himself  of  avenues  of 
escape  which  were  open  to  him  in  every 
other  direction,  cannot  be  relieved  of  its 
negligent  character  by  the  statement  that 
he  thought  he  could  reach  a  given  point 
before  the  train  did;  nor  can  tlie  niilroad 
company  be  held  liable  for  an  injury  result- 
ing from  plaintifT's  grasping  the  hand>rail 
of  a  moving  car,  by  the  bare  statement  that 
he  was  so  confused,  when  he  reached  the 
position  into  which  his  own  judgment  had 
led  him,  that  his  cict  was  involuntary. 
Frcmh  v.  Detroit,  G.  H.  &>  M.  R.  Co..  89 
Mii/i.  537,  50  N.  IV.  Rep.  914. 

Where  servants  in  charge  of  logs  and 
team  see  the  smoke  of  an  approaching  en- 
gine while  at  a  distance  of  a  mile  or  a  mile 
and  a  quarter  from  the  cro<fsing,  and  after 
they  have  abandoned  an  attempt  to  draw 
the  logs  ofl  the  track,  and  are  preparing  to 
unload  them,  it  is  their  duty  at  once  to  un- 
hitch the  horses  and  signal  the  approaching 
train.  J'rost  v.  Afihvaiilee  fi-  N,  R.  Co.,  96 
Mt\/t.  470,  56  A'.  IV.  Rep.  19. 

Where  one  going  to  his  home  is  traveling 
upon  a  railroad  track,  and  in  order  to  avoid 
danger  from  an  approaching  train  thereon 
gets  onto  a  parallel  track  of  another  rail- 
road comi)any  sixty  feet  in  front  of  an  en- 
gine a;iproaching  at  the  rate  of  fifteen  to 
thirty  miles  per  hour,  and  in  an  unob- 
structed view,  and  then  proceeds  to  walk 
up  the  latter  track  until  he  is  overtaken  and 
killed  by  theengitic  thereon,  he  is  guilty  of 
contril)utory  negligence,  notwithstanding 
the  fact  that  he  was  partially  deaf  and  did 
not  observe  such  engine ;  and  his  widow 
cannot  recover  da-nagcs  for  his  death,  even 
thougli  it  be  shown  that  the  engine  (in  vio- 
lali(jii  of  section  /047,  Code  of  1880)  was 
running  at  a  greater  rate  of  speed  than  six 
miles  an  hour  in  an  incorporated  city,  with- 
out sounding  any  alarm,  and  that  neither 
brakeman  nor  engineer  was  on  the  lookout, 
but  engaged  in  other  duties  on  the  engine. 
Molnle  &*  O.  R.  Co.  v.  .SV»-"v-('    31    Am.  «?•■ 


Ef^.  R.  Cas.  443,  64  Miss.  784,  2  So.  Rep. 
171. 

PlaintifT's  own  evidence  showed  that  he 
approached  the  railroad  track  driving  about 
ten  miles  an  hour,  when  a  strong  wind  was 
blowing  against  the  train  and  a  heavy  snow 
falling.  He  knew  that  he  was  approach- 
ing the  trtick  and  that  trains  frequently 
passed.  Held,  that  it  was  his  duty  to  have 
driven  slowly  and  carcfidly,  and  to  have 
carefully  watched  and  listened  for  trains, 
and  having  failed  to  do  so  lie  was  charge- 
able with  contributory  negligence.  Powellv. 
AVw  York  C.  <S-  H.  R.  R.  Co.,  2  .SV/7/.  App. 
9,  109  iV.  Y.  613,  tneiii.,  15  A'.  /•".  Rep.  891, 
14  A'.  V.  S.  R.  74 ;  ixjjlrining  38  Hun  640, 
;//^///.— -Dl.STiNGUi.sniNt;  Hart  v.  Erie  R. 
Co.,  3  Alb.  L.J.  312;  Sherry  v.  New  York 
C.  &  H.  R.  R.  Co.,  104  N.  Y.  652.  5  N.  Y.  S. 
R.  574.  Rkfkrrini;  to  Hackford  v.  New 
York  C.  &  H.  R.  R.  Co.,  43  How.  Pr. 
222. 

When,  from  the  plaintiff's  evidence,  it 
appears  that  his  horses  were  moving  and 
were  already  across  the  track  when  he  saw 
a  train  390  feet  away,  approaching  at  the 
rate  of  40  miles  an  hour,  it  is  evident  that 
if  he  had  exercised  the  care  he  was  bound 
to  use  under  the  circumstances  he  could 
have  driven  off  the  track  before  the  train 
struck  him ;  and  as  he  must,  therefore, 
have  been  guilty  of  contributory  negligence, 
a  verdict  in  his  favor  is  contrary  to  the  evi- 
dence. Gixhieslon,  H.  ^  S.  A.  R.  Co.  v. 
Porfert,  yi  Am.  &•  li»g.  R.  Cus.  540,  72 
Tex.  344,  10  S.  U\  Rep.  207.— Foi.l.oWKD 
IN  International  &  G.  N.  R.  Co.  v.  Uyer,  75 
Tex.  156,  13  S.  W.  Rep.  377. 

220.  AvtN  wliii'lt  do  not  ttliow  coii- 
trilMitory  in«|fll(f«nr«.— (i)  Generally. — 
The  fact  that  a  person  attem[)ts  to  pass 
over  a  railroad  crossing  «)n  a  highway  after 
he  has  notice  that  it  is  unsafe,  by  reason  of 
being  out  of  repair,  does  not  necessarily 
constitute  negligence,  nor  is  he  necessarily 
bound  absolutely  to  refrain  from  pursuing 
his  course.  This  would  depend  upon  the 
circumstances  of  the  case.  If,  under  the 
circumstances,  he  had  reasonable  cause,  in 
the  exercise  of  <  •  'Unary  care  aeid  discretion, 
for  believing  that  he  could  pass  over  in 
safety,  and  exercised  due  care  in  attempting 
to  do  so,  he  would  not  be  guilty  of  ne(;ii- 
gencc.  In  this  case,  under  the  evidence, 
these  were  questions  of  fact  for  the  jury, 
Kelly  V.  Southern  Minn.  R.  Co.,  fi  /////.  «S>» 
/•.■//^,^  A'.  Cii..  264, 28  Minn.  98,  9  A  .  W.  Rep. 


T» 


558 


CROSSINGS,  INJURIES   AT,  326. 


Ill 


588.  Skjffigerud  v.  Minneapolis  <&-  St.  L. 
a:  Co.,  38  S/inn.  56,  35  JV.   IV.  Rep.  572, 

The  pluintid  was  not  guilty  of  contribu- 
tory iicyli>4Ciice  ill  uttcinptin^  to  cross  the 
track,  although  awaru  iliat  the  train  was 
about  due,  where  it  appears  that  liis  view 
was  unobstructed  and  the  ni};ht  was  still 
and  that  he  made  tlie  proper  use  of  his  ears 
and  eyes;  and  he  w;is  unaware  that  the  way 
was  obstructed  in  whole  or  in  part,  or  that 
there  was  any  object  before  him  calculated 
to  frighten  his  horse  ;  and  that  he  had  suffi- 
cient time  to  have  crossed  the  track  in 
safety  under  ordinary  circumstances.  Ptilys 
V.  Jc^vett.  32  ^V.  /.  Eq.  302 ;  reversing  30  N. 
J.  Ell.  604. 

To  drive  upon  a  railroad  crossing  at  a 
slow  trot  is  not  in  itself  contributory  negli- 
gence, but  niay  be  considered  like  any  oilier 
circumstances  in  the  case.  Tollen  v.  Ne'tV 
York,  A.  /•;.  <S-  \V.  li.  Co.,  32  N.  Y.  S.  R. 
765,  57  Hun  585,  10  /V.   Y.  Supp.  572. 

Ii  cannot  be  said, as  a  matter  of  fact,  that 
because  a  man  thrown  out  of  an  upsetting 
cutler  did  not,  within  the  space  of  a  few 
seconds  and  within  the  distance  of  a  few 
feet,  let  the  lines  go,  this  is  such  evidence  <jf 
negligence  contributory  to  the  accident  as 
would  disentitle  him  to  recover.  Carty  v. 
London,  43  .lin.  &•  Eng.  R.  Cas.  279,  18 
Ont.  122.— Limiting  Anderson  V.  Northern 
R.  Co.,  25  U.  C.  C.  P.  301 ;  Hay  v.  Great 
Western  K.  Co.,  37  U.  C.  Q.  B.  456. 

(2)  /////.$/r<i//'(Wj.— Plaintiff's  intestate  was 
driving  across  a  railroad,  and  just  as  his 
horses  were  on  the  rails  a  train  approached 
and  he  struck  his  horses  to  urge  them  for- 
ward, and  either  fell  out  or  in  attempting 
to  jump  was  thrown  out  by  the  footboard 
oi  :  i'  wagon  breaking,  and  was  killed.  Two 
other  njeii  jumped  out  of  the  wagon,  one 
of  whom  was  heavier  than  the  deceased, 
without  the  focjtboard  breaking.  There 
was  evidence  that  I:  was  defective,  but  none 
that  he  knew  it.  and  it  had  been  in  constant 
use  for  some  lime.  Held,  not  sufficient  to 
sliow  contributory  negligence  in  using  the 
footboard.  Mcintosh  v.  Chicago,  M.  &*  St. 
P.  R.  Co.,  36  Fed.  Rep.  661. 

Defendant  company  was  laying  a  track 
across  a  street,  and  at  night  placed  barriers 
to  protect  persons  in  crossing  the  street, 
but  the  ends  of  some  of  the  rails  projected 
beyond  the  barriers.  P'ainlilT's  testator 
fell  over  the  ends  of  the  rails  and  was 
killed,  /feld,  that  the  fact  that  lie  was  not 
at  a  regular  crossing  was  not  evidence  of 


contributory  negligence.  He  had  a  right 
to  cross  where  he  cliosc,  if  he  used  due  care. 
Woodman  v.  Metropolitan  R.  Co.,  38  Am. 
&•  Eng.  R.  Cas.  484,  149  Mass.  335,  21  N. 
E.  Rep.  482,  4  /,.  R.  A.2\i. 

Decedent  was  seen  about  to  cross  a  rail- 
way track  in  a  village  at  a  time  when  a 
train  was  approaching  from  one  direction 
and  one  backing  towards  her  from  the  other 
direction.  She  was  soon  after  found  dead 
outsidethe  street  limits  on  railnjad  grounds, 
having  been  run  over  by  the  backing  train. 
Held,  that  her  being  found  where  she  was, 
outside  the  street  limits,  did  not  of  itself 
make  out  against  her  a  case  of  contributory 
negligence,  Hassenyer  v.  Michigan  C.  R. 
Co.,  6  Am.  <S-  Eng.  A'.  Cas.  59,  48  Mich.  205, 
12  .V.  ]V.  Rep.  155,  42  ./;//.  Rep.  470. 

A  man  w.is  killed  while  trying  to  drive 
across  a  railway  track.  Held,  that  in  the 
absence  of  any  knowledge  as  to  what  was 
in  his  mind,  he  could  not  be  found  negli- 
gent unless  no  sensible  explanation  of  his 
conduct  was  reasonably  possible.  Staal  v. 
Grand  Rapids  &•  I.  R.  Co.,  57  Mich.  239,  23 
N.  IV.  Rep.  795. 

That  a  traveler  jumped  from  his  vehicle 
when  in  imminent  danger  of  colliding  with 
an  approaching  train  at  a  crossing — held, 
not  to  bar  a  recovery  against  the  railroad 
corporation,  although  he  might  have  es- 
caped injury  had  he  remained  quiet.  Dyer 
V.  Erie  R.  Co.,  71  A'.  Y.  228. 

In  an  action  against  a  railroad  company 
for  personal  injuries  caused  by  a  descending 
gate,  plaintiff  testified  that  he  first  saw  the 
gate  when  it  was  about  18  inches  above  liis 
head  and  a  little  in  front  of  him;  that  lu> 
was  going  fast  and  continued  to  advance, 
but  before  he  could  clear  the  gate  it  fell 
upon  him  anfl  inflicted  the  injury.  Held, 
that  this  evidence  did  not  show  contribu- 
tory negligence,  as  he  might  well  judge  that 
the  safest  way  to  avoifl  the  injury  was  to 
hasten  forward.  Keilt  v.  Stalen  Island  R. 
T.  R.  Co.,  75  Hun  (JV.  Y.,  jirg,  27  A'.  Y. 
Si/pp.  847. 

Knowledge  of  existing  danger  is  nnl,  per 
se,  negligence;  but  it  is  a  fact  to  be  weighed 
by  the  triers  as  bearing  upon  the  question 
of  negligence;  thus,  in  an  action  to  recover 
for  injuries  received  on  the  highway,  it  ap- 
peared that  from  a  certain  point  there  were 
two  highways  of  about  equal  length  leading 
to  the  place  where  the  plaintiff  wished  to 
go;  that  one  was  very  near  the  railroiifl  and 
the  other  more  remote ;  that  the  plaintilT, 
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being  acquainted  with  both  roads,  and 
knowing  tliat  he  was  liable  to  meet  a  train 
of  cars  al)out  that  time,  tooic  the  one  near- 
est to  the  railroad,  but  he  did  not  know  of 
its  insufficiency;  that  liis  horse  became 
frightened  at  an  approaching  train,  and  that 
he  was  injured  by  reason  of  want  of  repair 
of  the  highway.  //»•/</,  tliat  the  plaintiff 
had  a  right  to  presume  tliat  the  highway 
was  siiiricient ;  and  that  his  knowledge  did 
not  reach  the  proximate  cause  of  the  injury, 
and  so  did  not  contribute  to  it.  Teiiifilcton 
V.  Montpi-lit-r,  56  /'/.  328. 

227.  I'h'iuliiitfN  —  NeecHsary  nvor- 
niciitM  ill  coiiiplaiiit.*  —  A  complaint 
against  a  railroad  company  to  recover 
damages  for  an  injury  received  at  a  cross- 
ing, and  alleged  to  have  been  "caused  i)y 
the  reckless,  negligent,  and  wilful  conduct 
of  the  defendant's  employes"  in  propelling 
a  locomotive  backwards  over  the  crossing, 
the  track  being  hidden  from  view  by  inter- 
vening buildings,  at  a  dangerous  rate  of 
speed,  without  giving  warning  by  bell  or 
wliistle,  is  not  good  as  charging  a  wilful 
injury ;  and  there  being  no  averment  nega- 
tiving contributory  negligence,  it  is  bad  on 
demurrer.  Louisville,  X.  A.  &•  C.  /\\  Co.v, 
Bryan,  xorj  I  ml.  51,  7  A'.  A".  Kep.  807. 

Where,  by  statute,  the  company  must 
give  warning  at  crossings  by  bell  or  whistle, 
the  plaintiff  suing  for  injuries  received  at  a 
crossing  need  not  negative  contributory 
negligence,  when  it  appears  the  bell  was  not 
rung  nor  the  whistle  sounded,  though  the 
train  was  going  at  an  unusually  rapid  rate. 
Pciirt  v.  Grand  Trunk  li.  Co.,  19  Am.  &* 
F.ng.  R.  Cas.  239,  10  Onl.  A/>/>.  191.— Dis 
TINGUISHINC.  Davey  7'.  London  &  S.  W.  R, 
Co.,  II  Q.  n.  D.  213.  Rkviewing  Dublin, 
W.  &  W.  R.  Co.  V.  Slattery,  3  App.  Cas, 
1155. 

228.  S|M>«i»l  tliidilif^N  HH  to.— In  an 
action  against  a  railway  company  for  per- 
sonal injuries  •.•reived  in  a  collision  at  a 
highway  cros-ing  the  jury  found  specially 
that  the  whistle  of  the  defendant  s  engine 
was  sounding  at  the  whistling-post  (about 
half  a  mile  from  the  crossing) ;  that  the 
bill  was  rimg  continuously  from  that  place 
to  the  crossitig  ;  that  the  engine  was  going 
foity-fivc  miles  an  hour;  that  the  plaintiff 
was  driving  three  and  f>ne  half  miles  an 
hour ;  that  an  engine  could  be  seen  when 
2600  feet  distant  from  the  crossing,  from 


any  point  on  the  highway  between  200  and 
100  feet  from  the  crossing;  and  that  from  a 
point  twenty  feet  from  the  crossing  an  en- 
gine could  be  seen  when  800  feet  away, 
//fltl,  that  these  findings  were  not  incon- 
sistent with  a  further  finding  that  the 
plaintiff  was  not  guilty  of  any  contiibutory 
negligence.     Ilahn  v.  Cliittij^o,  AI.  &^  S/.  /'. 

A'.  Co.,  78  iris.  396, 47  a:  iv.  K,-p.  620. 

No  weight  can  be  given  tf>  a  finding  in 
the  special  verdict  that  the  defendants' 
failure  to  have  a  light  or  a  flagin.in  at  the 
crossing,  to  warn  the  plaintiff  of  the  ap- 
proaching hjcomotive,  was  negligence.  The 
jury  were  not  competent  to  determine  tliiit 
proposition.  Wimlnll  v.  Ahhol,  TJ  Wis. 
371,46  A'.  //'. /\V/.  665,— Following  Med- 
dles V.  Chicago  &  N.  W.  R.  Co..  74  Wis. 
239;  Winstanley  v.  Chicago,  M.  tSt  St.  I*.  R. 
Co.,  72  Wis.  375.  yi;oriN(;  Iloughki-k  v. 
Delaware  &  II.  Canal  Co.,  92  N.  Y.  2|(>. 

Hut  the  defendants'  negligence  in  failing 
to  provide  proper  means  for  securing  the 
safety  of  persons  -it  the  crossing  being  con- 
clusively established,  the  court  should  base 
its  judgment  upon  the  existence  of  such 
negligence,  although  ilicre  is  no  valid  find- 
ing to  that  effect  in  the  special  verdict. 
Winchell  \.  Abbot,  77  Wis.  371,  46  A'.  W. 
Ref>.  665. 

220.  Burden  of  proof.*— Contribu- 
tory negligence  is  not  a  matter  of  defense, 
and  the  plaintiff  must  showalFirmatively,  by 
pleading  aiul  proof,  that  his  fault  (^r  negli- 
gence did  not  contribute  to  his  injury,  be- 
fore lie  is  entitled  to  recover  therefor.  Cin- 
cinnati, //.  <5^  /.  A".  Co.  V.  liutler,  23  Am.  &- 
ling.  R.  Cas.  262,  103  /ml.  31,  2  A^.  A",  /w/. 
138.  tr/it'ilu'r/g/it  V.  Roston  &^  A.  R.  Co., 
16  Am,  iS~  Jing.  R.  Cas.  315.  135  Ma.ts.  225. 
— Quoting  Chaffee?/.  Roston  &  L.  R.Corp., 
104  Mass.  108.— DisriNGiriSHKi)  in  Van 
Ostran  7>.  New  York  C.  &  H.  R.  R.  Co..  35 
Hun  (N.  Y.)  590;  Ross  v.  Providence  &  W. 
R.  Co.,  15  R.  I.  149. — Rristxfl  v.  A'ttv  )'ork 
C.  R.  Co..  14  Abb.  Pr.  N.  S.  (N.  I'.)  29. 

The  plaintiff  in  f)rfler  to  recover  must 
show  not  only  the  negligence  of  the  de- 
fendant, the  injury,  and  that  plaintiff  was 
without  fault,  but  that  the  injury  was  caused 
by  defendant's  negligence.  Willoughby  v. 
Chicago  <5->  i\.  W.  R.  Co.,  37  Imva  432. 

And  a  charge  to  the  jury,  that  "  the  plain- 
tiff is  not  bound  to  prove  more  than  enough 
to  raise  a  fair  presumption  of  negligence  on 


•  See  also  post,  3<I4. 


•  See  also  antt,  KI2  ;  /w/,  Ji.17. 
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thfi  part  of  the  defendant  and  of  resulting 
injury  to  herself;  and  if  she  does  this  she 
is  entitled  to  recover,  unless  the  defendant 
produce  evidence  sufficient  to  rebut  the 
presumption,"  is  erroneous.  Laie  Shore  &^ 
aM.  S.  A'.  Co.  V.  Miller,  2$  Mich,  274,  5  Am. 
Ky.  Rep.  478. 

The  burden  of  proving  contributory  neg- 
ligence rests  upon  the  defendant,  unless  the 
plaintifl,  in  making  01. t  liis  case,  prove,  or 
give  evidence  tending  «c  prove,  that  he  was 
guilty  of  such  contrib  'tory  negligence;  and 
when  there  is  no  evi.  -ice  upon  the  subject, 
it  is  the  duty  of  the  court  to  assume  that 
the  plaintiff  \i'A%  not  gul>y  of  such  con- 
tributory ne;.!;!lgence,  U"  s'  instruct  the 
jury.     S;:iilh  v.  Chira^o,  >  St,  P,  Ji,  Co., 

{S.  Dak.)  16  Am.  &'£>r  r  Cas.  123,  55 
A'.  IV.  Rep.  717,  Pennsyh  inia  R.  Co.  v. 
Weber,  76  Pa.  St.  157.— FOLLOWED  IN 
Weiss  V.  Pennsylvania  R.  Co.,  79  Pa.  St. 
387.  Quoted  in  Reading  &  C.  R.  Co.  v. 
Ritchie,  102  Pa.  St.  425. 

In  an  action  fo*-  killing  a  man  at  a  cross- 
ing, but  one  witness  testified  as  to  seeing 
the  occurrence,  whose  evidence  tended  to 
show  negligence  in  the  management  of  the 
train,  and  due  care  on  the  part  of  the  de- 
ceased ;  but  his  whole  account  of  the  trans- 
action and  of  his  subsequent  conduct  was 
so  incredible  as  to  be  unworthy  of  belief. 
Held,  that  the  burden  of  proof  resting  on 
the  plaintiff  was  not  sustained.  Rainey  v. 
Neiv  York  C,  6-  H.  R.  R.  Co.,  52  A^.  F.  S.  R, 
677,  23  N.  V.  Siipp,  80,  68  Hun  495. 

Where,  in  an  action  against  a  rai'road 
company  to  recover  damages  for  an  injury 
sustained  by  a  collision  with  cars  standing 
on  the  track  in  a  public  highway,  the  acci- 
dent occurring  in  tiie  daytime,  in  the  view 
of  witnesses  who  testified  to  all  the  particu- 
lars, the  jury  were  instructed  that,  if  there 
was  negligence  on  the  part  of  the  plaintiff 
which  contributed  to  the  disaster,  he  was 
not  entitled  to  recover,  and  by  the  plead- 
ings and  the  testimony  to  prove  negligence 
of  the  plaintiff  offered  by  the  defendant,  the 
question  of  negligence  was  fully  raised — 
/<t'/</,  that  it  was  immaterial  upon  whom  tiie 
onus  (jf  proving  or  disproving  negligence 
was  cast  by  the  court,  as  it  was  for  the  jury 
to  determine,  under  the  circumstances, 
whether  or  not  the  plaintiff  had  been  guilty 
of  inexcusable  negligence.  Pennsylvania 
R,  Co,  V.  McTighe,  ^6  Pa,  St.  316. 

230.  Tlio  I'aet  of  a  oolliHitui  Ih 
prima   facie   evitleiivu   of. — Where    a 


party  crossing  a  railroad  track  is  injured  by 
a  collision  with  a  train,  the  fault  is,  prima 
facie,  his  own,  and  he  must  show  affirma- 
tively that  his  fault  or  negligence  did  not 
contribute  to  the  injury  before  he  is  enti- 
tled to  recover  for  such  injury.  Cincinnati, 
I. ,  St.  L.  (S^  C.  R.  Co.  v.  Howard,  1 24  Ind. 
280,  24  A^.  E.  Rep.  892. — Approved  in 
Miller  v.  Louisville,  N.  A.  &  C.  R.  Co.,  128 
Ind.  97. 

The  fact  of  a  collision  at  a  crossing,  be- 
tween a  train  engine  and  a  traveler,  is  not 
conclusive  evidence  that  the  traveler  was 
wanting  in  due  care.  Cleaves  v.  Pigeon 
Hill  Granite  Co.,  145  Mass.  541,  ^  N.  Eng. 
Rep.  507,  14  A^.  E.  Rep.  646. 

2.  Duty  to  Stop,  Look,  and  Listen,* 

231.  Generally.— The  presence  of  a 
railroad  track  upon  which  a  train  may  at 
any  time  pass  is  notice  of  danger,  and  it  is 
the  duty  of  a  person  about  to  cross  such 
road,  on  a  public  highway,  to  exercise  cau- 
tion in  so  doing,  and  to  look  both  ways  for 
approaching  trains,  if  the  surroundings  are 
such  as  to  admit  of  such  a  precaution. 
Mann  v.  Belt  R,  &"  S,  V.  Co.,  128  /nd.  138, 
26  iV.  E.  Rep.  819.  Malta  v.  Chicago  &* 
IV.  M,  R,  Co.,  32  Am.  &>  Eng,  R.  Cas.  71, 
6g  dl/ic/i.  109,  13  West.  Rep.  717,  37  A*.  W. 
Rep.  54.  Freeman  v.  Duluth,  S.  S.  &*  A. 
R.  Co.,  yj  Am,  G^  Eng,  R,  Cas.  501,  74 
Mich,  86,  41  N,  W.  Rep.  872,  3  L,  R,  A. 
594.  Gardner  v.  Detroit,  L,  &*  A';  R,  Co,, 
97  Mich.  240,  56  N.  IV.  Rep.  603.  Brown 
v.  Milwaukee  &»  St,  P.  R.  Co.,  22  Minn  165, 
19  Am,  Ry,  Rep.  298. — FOLLOWED  IN  Smith 
V.  Minneapolis  &  St.  L.  R.  Co.,  26  Minn. 
419;  Rheiner  v,  Chicago,  St.  P.,  M.  &  O. 
R.  Co.,  36  Minn.  170. 

Persons  about  to  cross  are  bound  to  make 
use  of  the  sense  of  hearing  as  well  as  that 
of  sight ;  and  if  one  cannot  be  made  avail- 
able the  obligation  to  use  the  other  is  the 
stronger  to  ascertain,  before  attempting  to 
make  the  crossing,  whether  or  not  a  train  is 
in  dangerous  proximity  ;  and  if  one  neg- 
lects to  do  this,  but  carelessly  ventures 
upon  the  track  and  is  injured,  it  must  be 
ai  his  own  risk.  Such  conduct  is  sufficient 
of  itself  to  defeat  a  recovery.     Louisville, 

*  See  also  Carriage  of  Pasgkncers,  ;i>03, 
453;  Children,  etc.,  82. 

Duty  of  tfBvelers  to  stop,  look,  and  listen, 
sec  notes,  45  Am.  &  Eng.  R.  Cas.  I()6;  35  Id.  325; 
go  Am.  Dkc.  780:  7  L.  R.  A.  318.  See  also  4a 
Am.  &  Eng,  R,  Cas.  152,  abstr. 
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N,  ATdr*  C.  R.  Co.  V.  Stommel,  126  Ind  35, 
z^N.E.  Rep.  863. 

232.  Pennsylvania  rule  requiring 
one  to  stop  as  well  as  to  loolc  and 
listen.* — The  failure   to   stop,  look,   and 
listen  immediately  before  Ci  issing  a   rail- 
road track  is  negligence  per  se,  and  this  is 
for    the    court.    The    rule    is    unbending. 
Pennsylvania  R.  Co.  v.  Beale,  73  Pa.  St.  504, 
6  Am.  Ry.  Rep.  158.— Approved  in  Taylor 
V.  Missouri  Pac.  R.  Co.,  86  Mo.  457.     Dis- 
tinguished  IN   Pennsylvania    R.    Co.  v. 
Ackerman,  74  Pa.  St.  265  ;  Pennsylvania  R. 
Co.  V.  White,  88  Pa.  St.  327 ;  Baughman  v. 
Shenango  &  A.  R.  Co.,  6  Am.  &  Eng.  R. 
Cas.  51,  92   Pa.  St.  335,  37  Am.  Rep.  690; 
Philadelphia  &  R.  R.  Co.  v.  Carr,  99  Pa. 
St.   505;  Ellis  V.  Lake  Shore  &  M.  S.  R. 
Co.,  138  Pa.  St.  506.    Followed  in  Henze 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  2  Am.  & 
Eng.  R.  Cas.  212,  71  Mo.  636;  Whitman  v. 
Pennsylvania  R.  Co.,  156  Pa.  St.  175.    Not 
FOLLOWED  IN  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Morgan,  42  Am.  &  Eng.  R.  Cas.  184,  43 
Kan.  I  ;  Plummer  v.  Eastern  R.  Co..  6  Am. 
&  Eng.  R.  Cas.  165.  73  Me.  591.     Quoted 
IN  Beyel  v.  Newport  News  &  M.  V.  R.  Co., 
45  Am.  &  Eng.  R.  Cas.  188,  34  W.  Va.  538, 
12  S.  E.  Rep.  532;  Reading  &  C.  R.  Co.  v. 
Ritchie,   102  Pa.   St.  425.     Reviewed  in 
Gothard  v.  Alabama  G.  S.  R.  Co.,  67  Ala. 
114;  State  V.  Maine  C.  R.  Co.,  19  Am.  & 
Eng.  R.  Cas.  312,  76  Me.  357.  49  Am.  Rep. 
622.— Ehisman  v.    East  Harrtsburg   City 
Pass.  R.  Co.,  51   Am.  <S~»  Eug.  R.  Cas.  190, 
150  Pa    St.  180,  24  At/.  Rep.  596,  3°  ^-  ^^ 
C.  373,  23  Pittsb.  L.  J.  N.  S.  73.  9  Lane.  L. 
Re7i.  356.     Afyers  v.  Baltimore  &^  O.  R.  Co., 
I  so  Pa.  St.  386,  24  Atl.  Ref>.  747- 

But  where  there  is  no  direct  evidence  that 
the  traveler  did  not  stop,  look,  and  listen, 
the  presumption  of  law  that  he  performed 
his  duty  will  prevail;  yet  where  there  is 
direct,  afTirmative,  and  credible  evidence  to 
the  contrary  the  presumption  of  law  is  re- 
butted, and  will  give  way  to  the  actual 
truth.  Reai/ing  <S-  C.  R.  Co.  v.  Ritchie,  19 
Am.  &^  Eng.  R.  Cas.  267,  102  Pa.  St.  425.— 
Quoting  Pennsylvania  R.  Zo.v.  Beale,  73 
Pa.  St.  504;  Pennsylvania  R.  Co.  v.  Weber, 
76  Pa.  St.  168.--QUOTED  and  followed 


*  Failure  to  stop  and  look  for  trains  at  across- 
inft  is  contributorv  negligence,  see  note,  23  Am. 
&  Eno.  R.  Car.  a6i. 

Stopping,  looking,  and  listening ;  presump- 
tion as  to,  see  note,  39  Am.  &  Eng.  R.  Cas.  615. 
3  D.  R.  D.— 36. 


IN  Newhard  v.  Pennsylvania  R.  Co.,  153  Pa. 
St.  417. 

The  rule  that  a  persoi.  before  crossing  a 
railroad  must  stop,  look,  and  listen,  applies 
equally  to  persons  walking  as  to  persons 
driving,  and  a  failure  to  stop  is  not  merely 
evidence  of  negligence,  but  is  negligence 
per  se.  Aiken  v.  Pennsylvania  R.  Co.,  41 
Am.  &>  Eng.  R.  Cas.  571,  130  Pa.  St.  380, 
18  Atl.  Rep.  619. 

The  instinct  of  self-preservation  might  be 
trusted  to  keep  a  traveler  from  getting  in 
front  of  a  train  that  he  knew  was  approach- 
ing. The  reason  of  the  rule  which  requires 
a  man  to  stop,  look,  and  listen,  before  cross- 
ing, is  that  by  such  action  he  may  inform 
liimself  whether  a  train  is  approaching  or 
not.  As/i  V.  Wilmington  (S-»  N.  R.  Co.,  148 
Pa.  St.  133,  23  Atl.  Rep.  898. 

While  the  law  does  not  prescribe  that  in 
all  cases  a  man  must  stop,  look,  and  listen 
before  crossing  a  private  siding,  it  does  re- 
quire that  he  shall  exercise  ordinary  care. 
It  is  his  duty  to  see  if  the  siding  is  in  actual 
use  at  the  time  he  approaches  it,  and  a  fail- 
ure to  do  this  is  contributory  negligence. 
Ash  V.  Wilmington  &^  N.  R.  Co.,  148  Pa.  St. 
133,  23  Atl.  Rep.  898. 

233.  Applies  to  street  crossings 
where  gates  are  erected. — The  rule 
requiring  one  about  to  cross  a  railroad  "to 
stop,  look,  and  listen,"  applies  to  cross- 
ings in  cities  and  towns  as  well  as  the 
country,  and  it  is  so  even  where  safety- 
gates  are  maintained,  but  seen  up.  So  a 
member  of  a  fire  department  was  held  guilty 
of  such  contributory  negligence  as  to  pre- 
vent a  recovery,  where  he  drove  rapidly  on 
the  track  and  was  injured  without  observ- 
ing the  rule.  Greenwood  v.  Philadelphia, 
IV.  &^  P.  R.  Co.,  124  Pa.  St.  572,  17  Atl.  Rep. 
188.— Disapproved  in  Hollinger  v.  Cana- 
dian Pac.  R.  Co.,  21  Ont.  705.  Quoted  in 
Richmond  v.  Chicago  &  W.  M.  R.  Co.,  87 
Mich.  374. 

234.  Presumption  that  one  killed 
stopped,  lookecl,  and  listened.*— The 
legal  presumption  is  that  a  person  killed  at 
a. railroad  crossing  did  slop,  and  look,  and 
listen,  and  will  prevail  in  the  absence  of 
direct  testimony  on  the  subject.  But  where 
there  is  affirmative,  direct,  and  creditable 
testimony  to  the  contrary,  this  presumption 
is  rebutted.  Afytining  v.  Detroit,  L.  6»  N, 
R.  Co.,  28  Am.  &*  Eng.  R.  Cas.  665, 64  Mic/i. 

*  See  al8o/o.r^,  341. 
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93,  i\  N.  IV.  Rep.  147.  Glascock  v.  Central 
Pac.  R.  Co.,  73  Cal.  137,  14  Pac.  Rep.  518. 
Lyman  v.  Boston  6-  Af.  R.  Co.,  (A^.  /^.)  45 
Am.  &*  Eng.  R.  Cas.  163,  20  /i//.  AV/.  976. 
McBride  v.  Northern  Pac.  R.  Co.,  42  /?;«. 
6-  iT//^.  A".  Cas.  146,  19  Or^^.  64,  23  Pac. 
Rep.  814.  Schum  v.  Pennsylvania  R.  Co., 
107 /'a.  5/.  8.— Distinguishing  Carroll  7/. 
Pennsylvania  R.  Co.,  12  W.  N.  C.  348. 
Quoting  McCuIly  v.  Clark,  40  Pa.  St.  406 
— Followed  in  Pennsylvania  R.  Co.  v. 
Peters,  30  Am.  &  Eng.  R.  Cas.  607,  116 
Pa.  St.  206,  9  All.  Rep.  317.  Reviewed 
IN  Atchison,  T.  &  S.  F.  R.  Co.  v.  Priest, 
50  Kan.  16;  Petty  v.  Hannibal  &  St.  J. 
R.  Co.,  88  Mo.  y^.—  Pennsylvania  ".  Co. 
V.  .Mooney,  39  Am.  &>  Eng.  R.  Cas.  61 '  126 
Pa.  St.  244,  17  All.  Rep.  590.— QUOTING 
Marland  v.  Pittsburg  &  L.  E.  R.  Co.,  123  Pa. 
St.  487. 

There  were  no  witnesses  to  the  accident 
at  the  crossing.  It  was  shown,  however, 
that  decedent  had  crossed  the  track  at  the 
same  place  in  the  morning,  and  had  then 
stopped,  and  looked,  and  listened.  A  trav- 
eler at  a  crossing  three  fourths  of  a  mile 
away,  who  observed  all  proper  precautions, 
barely  escaped  injury  by  the  same  engine. 
At  the  time  of  the  accident  no  train  was 
due.  Held,  that  under  the  rule  that  when, 
upon  an  examination  of  all  the  circum- 
stances attending  an  accident,  nothing  is 
found  in  the  conduct  of  the  plaintiff  to 
which  negligence  can  fairly  be  imputed,  the 
mere  aosence  of  fault  may  justify  the  jury 
in  finding  due  care,  there  was  sufficient  evi- 
dence to  support  a  finding  that  decedent 
was  not  guilty  of  contributory  negligence. 
Lyman  v.  Boston  &^  M.  R.  Co.,  (A'.  H.)  45 
Am.  &*  Entr.  R.  Cas.  163,  20  At  I.  Rep.  976. 

2.'I5.  Not  ill  force  iu  Gaiiatla. — The 
rule,  "  Stop,  look,  and  listen,"  as  required 
by  the  Pennsylvania  state  courts  to  persons 
about  to  cross  a  railway  track,  is  not  in 
force  in  Canada  e  id  is  not  one  that  should 
be  adopted.  Hollingcr  v.  Canadian  Pac.  R. 
Co.,  21  (,'wA  705. —Disapproving  North  Pa. 
R.  Co.  V,  Heileman,  49  Pa.  St,  60;  Green- 
wood V.  Philadelphia,  W.  &  B.  R.  Co.,  114 
Pa.  St.  572. 

230.  Applied  iu  Marylniid  and 
Micliit^aii.'*' — It  is  the  duty  of  travelers, 
before  crossing  the  tracks  of  a  railroad,  to 


*  Injuries  at  crossings.  Application  of  rule 
requiring  persons  to  stop,  look,  and  listen,  sec 
49  Am.  &  Eng,  R.  Cas.  443,  abstr. 


Stop  and  listen  for  the  approach  of  a  train, 
and  the  absence  of  a  flagman  or  of  signals 
given  by  the  train  does  not  excuse  the  want 
of  this  precaution.  Maryland  C.  R.  Co.  v. 
Neubeur,  19  Am.  &*  Eng.  R.  Cas.  261, 62  Md, 
391. 

An  adult  in  full  possession  of  his  faculties, 
without  stopping  to  look,  attempted  to  cross 
a  railroad  track  within  from  tbiee  to  six 
feet  of  an  approaching  engine,  which  was 
running  backward  at  the  rate  of  from  ten  to 
fifteen  miles  an  hour,  and  was  struck  by  the 
tender  of  the  engine  and  killed.  The  de- 
ceased lived  within  a  short  distance  of  the 
place  where  the  accident  occurred,  and  its 
surroundings  were  well  known  to  him. 
//eld,  that  the  deceased  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and 
a  recovery  could  not  be  had  against  the 
railroad  company;  that,  conceding  that  the 
company  was  also  guilty  of  negligence,  this 
would  not  affect  the  case  in  the  absence  of 
evidence  to  show  that  the  injury  sustained 
was  the  direct  consequence  of  such  negli- 
gence. State  V.  Baltimore  &*  O.  R.  Co.,  73 
Aid.  374,  21  Atl.  Rep.  62. 

When  from  the  circumstances  of  the  case 
the  conclusion  is  irresistible  that  if  the  de- 
ceased had  stopped  a  moment,  or  looked 
down  the  track  without  slopping,  he  could 
have  seen  the  headlight  of  the  locomotive, 
but  did  not.  then  he  was  properly  found 
guilty  of  contributory  negligence.  Kwiot- 
kowski  V.  Grand  Trunk  R.  Co.,  70  Mich.  549, 
38  A'^,  W.  AV/.  463.— Distinguishing  Myn- 
niug  V.  Detroit,  L.  &  N.  R.  Co.,  64  Mich. 
102,  31  N.  W.  Rep.  151.— Quoted  in  Gard- 
ner V.  Detroit,  L.  &  N.  R.  Co.,  97  Mich.  240. 

Failing  to  stop  a  team  and  look  and  listen 
for  an  approaching  train  is  such  contribu- 
tory negligence  as  will  bar  a  recovery.  Shu- 
felt  V.  Flint  *5-  P.  M.  R.  Co.,  96  Mich.  327, 
55  N.  \V,  AV/.  loi  3.— Quoting  Culhane  v. 
New  York  C.  &  H.  R.  R.  Co.,  60  N.  Y.  137. 

2.')7.  Tlic  rule  does  not  apply  to 
pasisenKcrs.*— The  obligation  which  rests 
upon  a  traveler  on  the  highway  to  stop, 
look,  and  listen  before  crossing  a  railroad 
track  does  not  apply  to  a  passenger  going 
from  the  train  to  the  depot  or  vice  versa. 
Dernier  &^  R.  G.  R.  Co.  v.  Hodgson,  \  8  Cole. 
117.  31  Pac.  Rep,  954.  Klein  \.  Jewett,  26 
.N.  J.  Eg.  474 ;  affirmed  in  27  N.  J.  Eq.  550. 
—Distinguished  in  De  Kay  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  39  Am.  &  Eng.  R.  Cas. 

•  See  also  Carriage  of  Passengers,  453. 
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463,  41  Minn.  178.  4  L.  R.  A.  632.— TVrry  v. 
Jewett,  78  A^.  Y.  338;  affirming  17  Hun  395. 
—Followed  in  Brassell  v.  New  York  C.  & 
H.  R.  R.  Co..  3  Am.  &  Eng.  R.  Cas.  380,  84 
N.  Y.  241. 

Or  going  from  car  to  car.  Baltimore  &* 
O.  li.  Co.  V.  State,  12  Am.  &"  Eng.  Ji.  Cas. 
149,  60  Md.  449. 

238.  Nut  required  as  a  rule  of  law. 
— Tlie  omission  of  a  person  approaching  a 
railway  crossing  to  stop,  look,  or  listen  for 
a  coming  train  does  not  necessarily  and  as 
a  matter  of  law  constitute  negligence. 
Toledo,  St.  L.  <S-  K.  C.  K.  Co.  v.  Cline,  45 
Am.  (5-»  Eng.  Ji.  Cas.  150,  135  III.  ^i,  25  N. 
E.  Rep.  846;  reversing  31  ///.  App.  563. 
Chicago  &•  E.  I.  li.  Co.  v.  Tilton,  26  ///. 
App.  362.— Quoting  Lake  Shore  &  M.  S. 
R.  Co.  V.  O'Conner,  1 1 5  111.  262. — Laverem 
V.  Chicago,  Ji.  I.  &=  P.  Ji.  Co.,f>  Am.  (S^  Eng. 
Ji.  Cas.  274,  56  Iowa  689,  10  A'.  VV.  Hep.  268. 
Houston  ^S^»  T.  C.  R.  Co.  v.  Wilson,  60  Tex. 
142.— Quoted  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Anderson,  42  Am.  &  Eng.  R.  Cas.  160,  ^6 
Tex.  244,  13  ?  W.  Rep.  i<)().—Olsen  v.  Ore- 
gon S.  L.  &•  J.  N.  a.  Co.,  9  U/a/i  129,  33 
Pac.  Rep.  623. 

The  rule  is  not  applied  inflexibly  in  all 
cases  without  regard  to  age  or  other  cir- 
cumstances. McGovern  v.  New  York  C.  &^ 
H.  R.  R.  Co.,  67  N.  Y.  417,  15  Am.  Ry.  Rep. 
119. — Applied  in  Endress  v.  Lake  Shore  & 
M.  S.  R.  Co.,  19  N.  Y.  S.  R.  481,  2  N.  Y. 
Supp.  719.  Followed  in  Farry  v.  New 
York  C.  &  H.  R.  R.  Co.,  13  Am.  &  Eng.  R. 
Cas.  615,  92  N.  Y.  28q;  Collis  v.  New  York 
C.  &  H.  R.  R.  Co..' 71  Hun  (N.  Y.)  504. 
Reviewed  and  applied  in  Finklestein  v. 
New  York  C.  &  H.  R.  R.  Co.,  41  Hun  (N.  Y.) 
34.  2  N.  Y.  S.  R.  680. 

Where  the  evidence  shows  that  a  person 
in  driving  on  a  track  at  a  crossing  recog- 
nized it  as  a  place  of  danger,  and  in  other 
respects  used  ordinary  care,  it  is  not  con- 
tributory negligence  to  fail  to  stop.  Illinois 
C.  R.  Co.  v.  Fis/tell,  32  ///.  App.  41. 

230.  Application  of  rule  depends 
on  the  facts  of  the  case. — No  invariable 
rule  can  be  predicated  upon  the  mere  fact 
of  failing  to  look  or  listen ;  but  a  jury, 
properly  instructed  as  to  the  legal  duty  in 
respect  to  care  and  caution  of  a  person 
approaching  a  railway  crossing,  must  draw 
i.om  such  act,  in  connection  with  all  the 
attendant  circumstances,  the  proper  con- 
clusion as  to  whether  he  is  guilty  of 
negligence    or    not.     Terre   Haute   &•   I, 


R.  Co.  v.  Voelker,  39  Am.  &•  Eng.  R.  Cas, 
615,  129  ///.  540,  22  A^.  E.  Rep.  20.  Chicago 
<3«»  A.  R.  Co.  v.  Barber,  15  III.  App.  630. 
Terre  Haute  &*  P.  R.  Co.  v.  Barr,  31  ///. 
App.  57.  Kenney  v.  Hannibal  &>  St.  J.  R. 
Co.,  105  Mo.  270,  15  S.  W.  Rep.  983,  16  S. 
W.  Rep,  837.  Lyman  v.  Boston  &>  M.  R. 
Co.,  (A".  H.)  45  Am.  &^  Etig.  R.  Cas.  163,  20 
Atl.  Rep.  976.  Texas  &>  P.  R.  Co.  v.  An- 
derson, 2  Tex.  App-  (C/7/.  Cas.)  161. 

A  failure  to  look  or  listen,  especially  when 
it  affirmatively  appears  that  looking  or  lis- 
tening might  have  enabled  the  party  to  see 
the  train,  is  evidence  tending  to  show  neg- 
ligence, but  it  is  not  conclusive  evidence. 
There  may  be  circumstances  excusing  the 
party  from  looking  or  listening,  so  that  the 
mere  failure  to  look  or  listen  cannot  be 
negligence  per  se.  Chicago  ^^  JV.  W.  R. 
Co.  V.  Dunleavy,  39  Am.  <S^  Eng.  Ji.  Cas. 
381,  129  ///.  132,  22  N.  E.  Rep.  15  ;  affirming 
27  ///.  App.  /■"''.— Quoted  in  Cleveland,  C, 
C.  &  St.   L      1.  Co.  V.  Doerr,  41  III.  App. 

530. 

While  the  failure  of  a  person  attempting 
to  cross  a  railway  track  to  pause  and  look 
for  approaching  trains  may  be  negligence, 
as  a  matter  of  fact,  in  a  particular  case,  yet 
it  is  manifest  that  it  must  at  last  depend 
upon  the  circumstances  shown ;  and  the 
jury  must,  in  the  first  instance,  say,  as  a 
matter  of  fact,  whether  it  was  necessary  to 
the  exercise  of  ordinary  care.  Chicago  &^ 
A.  li.  Co.  V.  Adler,  39  Am.  &*  Eng.  li.  Cas. 
666,  129  ///.  335,  21  A^.  E.  Rep.  846;  affirm- 
ing 28  ///.  App.  102. 

240.  Not  bound  to  stop. — Though 
as  a  rule  of  law  a  person  approaching  a 
railroad  crossing  must  look  and  listen, 
there  is  no  rule  of  law  requiring  a  person 
approaching  a  crossing  to  stop  still.  Chi- 
cago, St.  L.  &^  P.  R.  Co.  V.  Fenn,  3  '. 
App.  250,  29  A'.  E.  Rep.  790. 

It  is  not  necessarily  the  duty  of  a  traveler 
about  to  cross  a  railway  track  upon  a  high- 
way to  stop  his  team.  He  is  only  required 
to  exercise  such  care  and  caution  as  a  rea- 
sonable person  of  ordinary  prudence  and 
skill  would  exercise  under  the  same  or  sim- 
ilar circumstances.  Reed  v.  Chicago,  St.  P., 
M.  &^  O.  R.  Co.,  74  Iowa  188,  37  A'.  W. 
Rep.  149. 

It  IS  not,  as  matter  of  law,  negligence  for 
a  person  approaching  a  railroad  in  a  car- 
riage, upon  a  highway,  not  to  stop;  his 
omission  to  do  so  is  a  fact  to  be  submitted 
to  the  jury.    Kellogg  v.  A^ew  York  C,  &*  H. 
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A'.  A'.  Co.,  79  ^V.  Y.  72.— Applied  in  Par- 
sons V.  New  York  C.  &  H.  R.  R.  Co.,  37 
Hun  (N.  Y.)  128.  Followed  in  Salter  v. 
Utica  &  B.  R.  R.  Co.,  8  Am.  &  Eng.  R. 
Cas.  437,  88  N.  Y.  42. 

It  cannot  be  declared,  as  a  matter  of  law, 
that  a  fooiman  is  bound,  before  crossing  a 
railway  track,  to  stop  in  order  to  look  and 
listen  for  trains.  That  rule  is  applicable 
only  to  persons  traveling  in  wagons  or 
other  vehicles  which  make  a  noise  that 
would  necessarily  interfere  with  their  hear- 
iti<;.  Zimmerman  v.  Hannibal  &r*  St.  J.  R. 
Co.,  2  Am.  &^  Eng.  R.  Cas.  191,  71  Mo.  476. 
—Distinguishing  Kennayde  v.  Pacific  R. 
Co.,  45  Mo.  255;  Ernst  v.  Hudson  River  R. 
Co.,  35  N.  Y.  27. — Distinguished  ih  Lou- 
isville, N.  A.  &  C.  R.  Co.  V.  Phillips,  31  Am. 
&  Eng.  R.  Cas.  432,  112  Ind.  59. 

When  a  traveler  on  the  streets  of  a  city 
approaches  a  street  railway  operated  by 
cable — in  this  cause  he  knew  that  the  ra.I- 
way  was  being  thus  operated — it  cannot,  as 
a  matter  of  law,  be  ordinarily  regarded  as 
his  duty  to  stop,  but  he  is  bound  to  make  a 
fair  exercise  of  his  faculties  before  driving 
upon  a  point  of  danger,  and,  to  this  end, 
he  is  bound  to  listen  for  the  customary  sig- 
nal, and  to  look  foi  the  approach  of  trains, 
unless  his  view  is  obstructed  ;  and  a  failure 
so  to  do  will  constitute  contributory  negli- 
gence upon  his  part,  if  he  is  injured  in  con- 
sequence. Smith  V.  Citizens'  R.  Co.,  52  Mo. 
App.  36. 

241.  unless  circiinistaiices  clc- 

iiiaiKl  it. — An  instruction  that  it  is  not 
necessarily  the  duty  of  a  traveler  approach- 
ing a  railroad  crossing  to  stop  and  listen 
before  stepping  upon  the  track,  and  that 
whether  it  is  necessary  and  proper  for  him 
to  stop  depends  on  the  circumstances  of  the 
case,  is  not  erroneous.  Shaber  v.  St.  Paul, 
M.  6f'  M.  R.  Co.,  2  Am.  <S-  Eng.  R.  Cas.  185, 
28  Minn.  103,  9  A'.  IV.  Rep.  575.  Garland 
V.  Cliicago  &•  N.  IV.  R.  Co.,  8  ///.  App.  571. 

Ordinarily  a  person  approaching  a  railroad 
crossing  should  both  look  and  listen,  and, 
if  necessary,  stop  his  team  and  listen  for  an 
approaching  train.  Nosier  v.  Chicago,  B. 
&^  Q.  R.  Co.,  73  /07ua  268,  34  N.  IV,  Rep. 
8  50. 

It  is  the  duty  of  one  desiring  to  cross  a 
railroad  to  use  his  powers  of  hearing  and  of 
vision  to  ascertain  whether  or  not  there  is 
likely  to  be  an  approaching  train,  and  if  so, 
to  stop  until  the  danger  is  past.  If  there  is 
no  obstruction  to  either  the  sound  or  vision 


then  the  passer  need  not  stop,  but  must  use 
both  these  faculties;  if  there  is  such  ob- 
struction, then  it  is  his  duty  to  stop  and 
both  look  and  listen  ;  and  if  he  neglects  to 
use  these  precautions  and  a  collision  takes 
place,  compensation  cannot  be  given,  unless 
it  was  caused  by  the  gross  negligence  or 
wrongful  conduct  of  the  employes  conduct- 
ing the  railroad  operations.  Tucker  v. 
Duncan,  6  Am.  &>  Eng.  R.  Cas.  268,  4 
Woods  {[/.  S.)  652,  9  Fed.  Rep.  867. 

242.  Duty  to  look  and  listen.*— 
Ordinary  prudence  requires  one  wlio  enters 
upon  a  railroad  crossing  to  use  his  senses 
for  the  purpose  of  ascertaining  whether  he 
may  cross  in  safety.  Ahbett  v.  Chicago,  M. 
&^  St.  P.  R.  Co.,  30  Minn.  482,  16  N.W.  Rep. 
266. 

A  traveler  alon^  .  public  highway  wbirli 
crosses  the  track  of  a  railroad  is  held  10 
the  exercise  of  proper  precaution  to  avoid 
injury;  in  his  approach  to  such  crossing  it  is 
incumbent  on  him  to  both  look  and  listen 
for  any  train  that  may  be  approaching. 
Chicago  &•  A.  R.  Co.  v.  Jacobs,  63  ///.  178,  7 
Am.  Ry.  Rep.  125.— FOLLOWING  Chicago  & 
A.  R.  Co.  V.  Gretzner,  46  111.  75  ;  Toledo,  P. 
&  W.  R.  Co.  V.  Riley,  47  111.  514  ;  Beisiegel 
%'.  New  York  C.  R.  Co.,  40  N.  Y.  9 ;  North 
Pa.  R.  Co.  V.  Heileman,  49  Pa.  St.  60. — 
Followed  in  Chicago  &  A.  R.  Co.  %>. 
Jacobs,  63  111.  180,  n.  Quoted  in  Chi- 
cago h  N.  W.  R.  Co.  t/.  Gertsen,  15  III.  App. 
614. — Denver  &'  R.  G.  R.  Co.  v.  Ryan,  17  Colo, 
98,  28  Pac.  Rep.  79.  Chicago,  R.  I.  &^  P.  R. 
Co.  V.  Eitssimmons,i,o  III.  App.  360.— QUOT- 
ING Chicago,  M.  &  St.  P.  R.  Co.  v.  Halsey, 
133  111.  248,  23  N.  E.  Rep.  1028  ;  Granger  v. 
Boston  &  .A.  R.  Co.,  146  Mass.  zyft.—Her- 
lisch  V.  Louisville,  N.  O.  &•  T.  R.  Co.,  44 
La.  Ann.  280,  10  So.  Rep.  628.— Distin- 
guishing Curley  v.  Illinois  C.  R.  Co.,  40 
La.  Ann.  810.  Quoting  Artz  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  34  Iowa  160;  White  7A 
Vicksburg,  S.  &  P.  R.  Co.,  42  La.  Ann.  990. 
— Allen  V.  Maine  C.  R.  Co.,  82  Me.  11 1,  19 
Atl.  Rep.  105.— Dkstinguished  in  Piper  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  T]  Wis.  247.— 
Rheiner  v.  Chicago,  St.  P.,  M.  dr-  O.  R.  Co., 
36  Minn.  170,  30  N.  H'.  Rep.  548.— Distin- 
guishing Loucks  V.  Chicago,  M.  &  St.  P. 
R.  Co.,  31  Minn.  526,  18  N.  W.  Rep.  651  ; 
Hutchinson  v.  St.  Paul,  M.  &  M.  R.  Co..  32 
Minn.  398,  21  N.W.  Rep.  212.     Following 

*  Duty  of  traveler  approaching  railroad  track, 
see  notes,  2  Am.  &  Eng.  R.  Cas.  226;  3  L.  R.  A. 
594;  9  /(/.  162. 
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Donaldson  v.  Milwaukee  &  St.  P.  R.  Co., 
21  Minn.  293 ;  Brown  v.  Milwaukee  &  St.  P. 
R.  Co.,  22  Minn.  165;  Abbett  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  30  Minn.  482,  16  N.  VV. 
Rep.  266. — Zimmerman  v.  Hannibal  &•  St. 
J.  R.  Co.,  2  Am.  <S-  En^.  Ji.  Cas.  191,  71 
Mo.  476. — Approved  in  Taylor  t/.  Missouri 
Pac.  R.  Co.,  86  Mo.  457.  Followed  in 
Ma.xey  v.  Missouri  Pac.  R.  Co.,  113  Mo.  i. 
— Easley  v.  Missouri  Pac.  R.  Co.,  113  Mo. 
236,  20  S.  IV.  Rep.  1073.  Gulf,  C.  &^  S.  F. 
R.  Co.  V.  Dodson,  3  Tex.  App.  {Civ.  Cas.) 
466. 

A  person  about  to  pass  a  railroad  track  is 
bound  to  recognize  the  danger,  and  to  make 
use  of  the  sense  of  hearing  as  well  as  of 
siyht — and,  if  either  sense  cannot  be  ren- 
dered available,  the  obligation  to  use  the 
other  is  the  stronger — to  ascertain,  before 
attempting  to  cross,  whether  a  train  is  in 
dangerous  proximity.  Lake  Shore  &^  M.  S. 
R.  Co.  V.  Miller.  25  Mich.  274.  5  Am.  Ry. 
Rep.  478.— Approved  in  Haines  z/.  Illinois 
C.  R.  Co.,  41  Iowa  227.  Quoted  in  Dur- 
bin  V.  Oregon  R.  &  N.  Co.,  32  Am.  &  Eng. 
R.  Cas.  149,  17  Oreg.  5,  11  Am.  St.  Rep.  778, 
17  Pac.  Rep.  5. 

While  it  is  the  duty  of  a  traveler  on  a 
public  highway  crossing  a  railway  to  use 
his  eyes  and  ears  as  an  ordinarily  prudent 
person  would  under  similar  circumstances, 
yet  he  is  not  bound  to  anticipate  an 
act  of  negligence  on  the  part  of  another. 
O'Connor  v.  Missouri  Pac.  R.  Co.,  32  Am. 
&>  Eng.  R.  Cas.  61,  94  Mo.  150,  7  S.  \V.  Rep. 
106,  13  West.  Rep.  587.— Approved  in 
Lynch  v.  Metropolitan  St.  R.  Co.,  112  Mo. 
420. 

The  fact  that  another  person  who  was  in 
company  with  the  deceased  looked  and 
listened,  but  did  not  hear  or  see  the  ap- 
proaching train,  does  not  establish  that  he 
would  have  failed  also  had  he  looked  and 
listened.  Wiwirowski  v.  Lake  Shore  &^  M. 
S.  R.  Co.,  124  N.  V.  420,  26  N.  E.  Rep.  1023, 
36  N.  V.  S.  R.  405  ;  reversing  58  Hun  40,  33 
N.  Y.  S.  R.  666,  \\  N.  V.  Supp.  361. 

The  court,  in  charging  the  jury  in  an 
action  for  injury  at  a  crossing,  observed  :  "  I 
will  not  say  to  you  that  the  plaintiff  should 
have  looked  east  along  the  track.  I  will 
only  say  that  he  was  obliged  to  use  his 
sense  of  sight  in  a  reasonable  manner  ;  and 
it  is  for  you  to  say  whether  he  ought  to 
have  looked  to  the  east  along  the  track  or 
not  before  he  attempted  to  cross."  If  it  ap- 
pear that  by  looking  he  could  have  run  and 


avoided  the  danger,  it  was  his  duty  to  look  ; 
and,  in  such  case,  the  court  should  have 
charged,  as  matter  of  law,  that  it  was  his 
duty  to  look.  Pennsylvania  Co.  v,  Rath- 
geb,  32  Ohio  St.  66. 

243.  What  should  be  flone  is  for 
jury. — There  is  no  statute  or  fixed  rule  of 
law  prescribing  exactly  what  a  party  must 
do  who  is  approaching  a  railroad  crossing. 
He  is  held  to  such  precautions  as  a  prudent 
man  would  use  under  the  same  circum- 
stances ;  but  whether  he  should  stop  and 
look  and  listen  for  trains,  is  a  question  of 
fact  to  be  decided  from  all  of  the  circum- 
stances of  the  case.  Gulf,  C.  (S»  5.  F.  R. 
Co.  V.  Anderson,  42  Am.  &*  Eng.  R.  Cas. 
160,  76  Tex.  244,  13  i\  jy.  Rep.  196.— 
Following  Missouri  Pac.  R.  Co.  v.  Lee, 
70  Tex.  501.  Quoting  Houston  &  T.  C. 
R.  Co.  7>.  Wilson,  60  Tex.  143 ;  Texas  &  P. 
R.  Co.  V.  Chapman,  57  Tex.  82. 

The  court  cannot  specify  what  acts  would 
have  been  prudent  on  the  part  of  one  about 
to  cross  a  railway  track,  or  what  imprudent. 
The  jury  must  be  left  to  connect  the  facts  in 
their  own  way,  to  reason  for  themselves,  and 
to  form  their  own  conclusions  from  the  evi- 
dence without  the  aid  of  the  court  as  to 
whether  due  care  appearr,  or  the  want  of  it 
which  is  negligence.  Galveston,  H.  &^  S. 
A.  R.  Co.  v.  Porfert  yj  Am.  &•  Eng.  R.  Cas. 
540,  72  Tex.  344,  10  5.  ]V.  Rep.  207.  Chi- 
cago, M.  &^  St.  P.  R.  Co.  V.  IVilson,  42  Am. 
iS^  Eng.  R.  Cas.  153,  133  ///.  55,  24  A'.  E. 
^^t'P-  555  ;  affirming  35  ///.  App.  346. — Ap- 
proving Terre  Haute  &  I.  R.  Co.  7'.  Voel- 
ker,  129  111.  540. —  Texas  £-»  P.  R.  Co.  v. 
Chapman,  57  Tex.  75.— QUOTED  IN  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Anderson,  42  Am.  &  Eng. 
R.  Cas.  160,  76  Tex.  244,  13  S.  W.  Rep.  196. 
—Gulf,  C.  &^  S.  F.  R.  Co.  V.  Anderson,  42 
A111.&'  Eng.  R.  Cas.  160,  76  Tex.  244,  13  i'. 
W.  Rep.  196. — Followed  in  International 
&  G.  N.  R.  Co.  V.  Dyer,  76  Tex.  156,  13  S. 
W.  Rep.  377- 

According  to  the  rule  of  the  Texas  courts, 
except  in  case  of  failure  to  perform  a 
statutory  duty,  negligtmce  is  very  rarely  a 
question  of  law,  and  It  is  not  error  for  the 
court  to  omit  to  instruct  the  jury  that  it 
was  the  duty  of  plaintiffs,  as  they  ap- 
proached the  track,  to  look  and  listen  for 
trains,  if  a  charge  as  t  >  t'.ie  contributory 
negligence  of  the  plaintiffs  las  been  given 
in  general  terms.  Gulf,  C.  &"  S.  F.  R.  Co. 
v.  Greenlee,  35  Am.  iS-  Eng.  R,  Cas.  425,  70 
Te.v.  553.8  5.  IF.  Rep.  129. 
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:^44.  Duty  of  one  drivings  team  or 
cattle  to  dismonut  and  go  to  track 
to  look  and  listen. — The  law  does  not 
require  one  when  about  to  drive  on  a  tracic 
to  stop  his  team,  get  down,  and  go  on  or 
near  the  track  on  foot  to  looic  for  trains ; 
and  a  failure  to  do  so  is  not  contributory 
negligence.  Duffy  v.  Chicago  &•  N.  W,  R. 
Co.,  32  Wis,  269.— Distinguishing  Rothe 
V.  Milwaukee  &  St.  P.  R.  Co.,  21  Wis.  256. — 
Distinguished  in  Seefeld  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  109, 
70  Wis.  216,  35  N.  W.  Rep.  278.  Reviewed 
IN  Bunting  v.  Central  Pac.  R.  Co.,  14  Nev. 
ltf\.— Pittsburgh,  C.  &*  St.  L.  Ji.  Co.  v. 
Wright,  6  Atn.  &•  Eng.  R.  Cas.  1 14,  80  Ind. 
236.  Ellis  v.  Lake  Shore  &*  M.  S.  R.  Co., 
138  Pa.  St.  506,  21  Atl.  Rep.  140. — Distin- 
guishing Pennsylvania  R.  Co.  v.  Beale,  73 
Pa.  St.  504. 

Where  one  is  driving  on  a  highway  and 
nearing  a  railroad  track  he  is  bound  to  look 
and  listen  for  trains,  but  he  is  not  bound  to 
abandon  his  duty  in  other  matters,  to  stop 
his  team,  or  select  some  particular  place 
where  the  view  is  not  obstructed ;  but  he 
has  a  right  to  presume  that  if  a  train  is  ap- 
proaching he  will  be  properly  warned  by 
signals.  St.  Louis,  V.  &•  T.  H.  R.  Co.  v. 
Faitz,  23  ///.  App.  498. 

The  mere  fact  that  a  person  on  horseback, 
engaged  in  driving  cattle  along  a  highway 
towards  a  railway  crossing,  did  not  ride  for- 
ward as  the  cattle  approached  the  same, 
and  look  for  coming  trains,  is  not  conclu- 
sive evidence  of  negligence  on  the  part  of 
such  person.  Tuthill  v.  Northern  Pac.  R. 
Co.,  50  Minn.  113,  52  N.  W.  Rep.  384. 

The  rule  requiring  one  when  crossing  a 
track  to  use  his  eyes  and  ears,  does  not  re- 
quire the  traveler  to  stop,  or,  if  he  is  with  a 
team,  to  get  out  and  leave  his  vehicle  and 
go  to  the  track,  or  to  stand  up  and  go  upon 
the  track  in  that  position,  in  order  to  obtain 
a  better  view.  Davis  v.  A^e^u  York  C.  &^ 
H.  R.  R.  Co.,  47  A^.  y.  400.  2  Am.  Ry.  Rep. 
394. — Distinguished  in  Gillespie  v.  New- 
burgh,  54  N.  Y.  468.  Quoted  in  Rjchey 
7>.  Missouri  Pac.  R.  Co.,  7  Mo.  App.  150. 
Reviewed  in  Intjersoll  v.  New  York  C.  & 
H.  R.  R.  Co.,  6  T.  &  C.  (N.  Y.)  416,  4  Hun 
277,  mem. 

Where  one  is  approaching  a  crossing 
where  the  view  of  trains  is  obstructed  by 
buildings,  and  other  noises  might  prevent 
the  hearing  of  an  approaching  train,  and  a 
flagman,  who  is  usually  at  the  station,  is 


absent,  it  cannot  be  said  as  a  matter  of  law 
that  it  is  his  duty  to  stop  his  horse  and  go 
forward  on  foot  to  see  if  trains  are  ap- 
proaching. Dolan  V.  Delaware  &*  H.  Canal 
Co.,  71  N.  V.  285. 

The  court  charged :  "  If,  under  the  cir- 
cumstances, an  ordinarily  prudent  and  cau- 
tious man  would  have  got  out  of  his  wagon 
and  approached  the  track  at  the  head  of 
the  horses  until  he  was  in  a  position  where 
he  could  look  along  the  track  far  enough  to 
see  that  he  was  in  no  danger  from  an  ap- 
proaching train,  it  was  the  duty  of  plaintiff's 
driver  to  do  so,  and  if  his  neglect  to  do  so 
contributed  to  the  injury  complained  of, 
plaintiff  cannot  recover."  Held,  to  be  cor- 
rect. Pennsylvania  R.  Co,  v.  Ackerman,  74 
Pa.  St.  205,  7  Am,  Ry.  Rep.  165.— Distin- 
guishing Pennsylvania  R.  Co.  v.  Beale,  73 
Pa.  St.  504. 

245.  Care  to  be  observed,  sen~ 
erally.* — It  is  the  duty  of  a  person  driving 
icross  a  railway  track  to  use  care  and  cau- 
tion to  see  whether  a  train  is  approaching, 
and  the  omission  to  do  so  is  contributory 
negligence.  Johnston  v.  Northern  R.  Co., 
34  U.  C.  Q,  B.  432.— Distinguishing  Bil- 
bee  V.  London,  B  &  S.  C.  R.  Co.,  18  C.  B. 
N.  S.  584.  Quoting  Stubley  v.  London  & 
N.  W.  R.  Co.,  L.  R.  I  Ex.  18 ;  Gee  v.  Metro- 
politan R.  Co.,  L.  R.  8  Q.  B.  177;  Cliff  v. 
Midland  R.  Co.,  L.  R.  5  Q.  B.  264 ;  Pennsyl- 
vania R.  Co.  V.  Beale,  9  U.  C.  L.  J.  N.  S. 
299. — Followed  in  Miller  v.  Grand  Trunk 
R.  Co.,  25  U.  C.  C.  P.  389.  Not  followed 
IN  Wilton  V.  Northern  R.  Co.,  5  Ont.  490. 

Persons  about  to  cross  a  railroad  are 
bound  to  know  that  it  is  a  place  of  danger, 
and  must  approach  it  as  such ;  they  must 
look  about  them  and  see  if  there  is  danger, 
and  not  go  recklessly  upon  the  road,  but 
take  proper  precautions  to  avoid  accidents. 
Chicago  &=  A.  R.  Co.  v.  Gretsner,  46  ///.  74. 
— Followed  in  Chicago  &  A.  R.  Co.  v. 
Jacobs,  63  111.  178. 

The  greater  the  danger  the  more  care  is 
required  by  ordinary  prudence,  on  the  part 
of  the  passer-by  and  the  railroad  company, 
the  one  to  avoid  and  the  other  to  prevent 
injury.  Pittsburg,  C.  &*  St.  L.  R.  Co.  v. 
Yundt,  3  Am.  <S-  Eng.  R.  Cas.  502,  78  Ind. 
373,  41  Am.  Rep.  580. 

A   request  to  charge  that  "  the  precise 

*  See  also  ante,  1«.3  ;  post,  287. 

Prudence  or  care  required  of  persons  about 
to  cross  railroad  track,  see  note,  8  Am.  St.  Rep. 
813. 
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thing  which  every  person  is  bound  to  do 
before  stepping  upon  a  railroad  track  is 
that  which  every  prudent  man  would  do 
under  like  circumstances;  if  prudent  men 
would  look  and  listen,  so  must  everyone 
else,  or  take  the  consequences,  so  far  as  the 
consequences  might  have  been  avoided  by 
that  means,"  is  legal  and  applicable,  and 
should  be  complied  with.  Metropolitan  St. 
R.  Co.  \.  Johnson,  90  Ga.  500,  16  S.  E.  Rep. 
49.— Approving  Richmond  &  D.  R  Co.  v. 
Howard,  79  Ga.  53. 

Mental  absorption,  or  reverie,  induced  by 
grief  or  business,  will  not  excuse  the  omis- 
sion of  the  duty  to  look  and  listen.  Mann 
v.  Belt  R.  <S-  S.  Y.  Co.,  128  fnd.  138,  26  N. 
E.  Rep,  819. 

It  is  the  duty  of  all  highway  travelers  to 
keep  a  due  lookout,  and  if  they  do  not 
choose  to  heed  what  they  ought  to  heed, 
they  niust  bear  the  consequences.  Potter  v. 
Flint  6-  P.  M.  R.  Co.,  62  Mich.  22,  28  N.  W. 
Rep.  714. 

All  the  law  requires  of  a  person  about  to 
cross  a  railroad  track  at  a  public  highway  is 
to  use  ordinary  care  to  avoid  injury.  Cleve- 
land, C,  C.^r*  I.  R.  Co.  V.  Harrington,  49 
Am.  <S»  Eng.  R.  Cas.  358, 131  Ind.  426,  y>N. 
E.  Rep.  37. 

The  ordinary  care  required  of  a  traveler 
upon  a  highway  approaching  a  railroad 
crossing  demands  that  he  shall  make  a  vig- 
ilant use  of  his  senses;  that  he  shall  look  in 
every  direction  from  which  danger  may  be 
apprehended,  and  at  the  same  time  atten- 
tively listen  for  any  signals  or  evidences  of 
an  approaching  train.  IVeber  v.  New  York 
C.  5-  H.  R.  R.  Co..  58  N.  Y.  451.— Applied 
IN  Elliott  V.  Chicago,  M.  &  St.  P.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  62,  5  Dak.  523,  3  L.  R. 
A.  363,  41  N.  W.  Rep.  758. 

Ordinary  care  in  selecting  a  place  to  look 
and  listen  would  not  absolve  him  from  neg- 
ligence fatal  to  a  recovery,  if  he  failed  to 
use  ordinary  care  in  approaching  and  cross- 
ing the  track  after  he  looked  and  listened. 
Moberly  v.  Kansas  City,  St.  J.  &^  C.  B.  R. 
Co.,  98  Mo.  183,  1 1  5.  IV.  Rep.  569. 

The  degree  of  care  required  by  the  law 
of  a  person  crossing  the  track  of  a  railroad 
depends  upon  the  maturity  and  capacity  of 
the  individual,  and  all  the  surrounding  cir- 
cumstances. If  there  is  any  doubt  as  to 
the  facts  or  the  inferences  to  be  drawn  from 
tliem,  tiie  question  must  be  submitted  t» 
the  jury.  Sw>/t  v.  Staten  Island  R.  T.  R. 
Co.,  45  Am.  &*  Eng.  R.  Cas.  180,  123  A^.  Y. 


645,  3  Silv.  App.  184,  25  A^.  E.  Rep.  378,  33 
N.  Y.  S.  R.  604;  affirming  52  Hun  614,  24 
N.  Y.  S.  R.  359,  I  Silv.  Sup.  a.  375,  5  N. 
Y.  Supp.  316.  —  Followed  in  Collis  v. 
New  York  C.  &  H.  R.  R.  Co.,  71  Hun 
(N.  Y.)  504. 

When  a  person  about  to  cross  a  railroad 
track,  under  a  given  state  of  circumstances, 
exercises  that  degree  and  amount  of  care 
which  prudent  persons  usually  exercise  un- 
der like  circumstances,  he  is  without  fault. 
In  other  words,  when  the  circumstances  are 
such  that  prudent  persons  would  not  ordi- 
narily look  or  listen  for  an  approaching 
train,  there  is  no  negligence  in  omitting  to 
look  or  listen.  Cleveland,  C.  &*  C.  R.  Co.  v. 
Crawjord,  24  Ohio  St.  631. — Approved  in 
Taylor  v.  Missouri  Pac.  R.  Co.,  86  Mo.  457. 

It  was  plaintiff's  duty  to  look  and  listen 
for  approaching  trains  with  the  care  of 
an  ordinarily  prudent  man ;  if  he  failed 
to  do  so,  he  cannot  recover,  unless,  when 
defendant  saw  him,  or  should  have  seen 
him,  it  failed  to  use  proper  means  to  avoid 
the  accident.  Norfolk  &^  W.  R.  Co.  v. 
Burge,  32  Am.  <S>»  Ettg.  R.  Cas.  loi,  84  Fa. 
63,  4  S.  E.  Rep.  21.— Distinguished  in 
New  York,  P.  &  N.  R.  Co.  v.  Cooper,  37 
Am.  &  Eng.  R.  Cas.  33,  85  Va.  939. 

A  driver  may  be  in  the  exercise  of  rea- 
sonable care  although  he  is  lying  down 
upon  his  load,  wrapped  up  in  blankets. 
Parish  v.  Eden,  62   IVis.  272,  22  N.  IV.  Rep. 

399- 

The  fact  that  one,  in  attempting  to  cross 
a  railroad,  does  not,  at  the  instant  of  step- 
ping on  it,  look  to  ascertain  if  a  train  is 
approaching,  is  not  conclusive  evidence  of 
a  want  of  due  care  on  his  part.  But  his 
omission  to  do  so  is  to  be  submitted  to  the 
jury.  Plummer  v.  Eastern  R.  Co.,  6  Am.  <S<* 
Eng.  R.  Cas.  165,  73  Me.  591.— Not  fol- 
lowing Pennsylvania  R.  Co.  v.  Beale,  73 
Pa.  St.  lo\.  — Chaff ee\.  Boston  d«  L.  R.  Co., 
\o\Mass.  loS.— Distinguished  in  Orms- 
bee  V.  Boston  &  P.  R.  Co.,  14  R.  I.  102,  51 
Am.  Rep.  354.  Quoted  in  Wheelwright 
V.  Boston  &  .A.  R.  Corp.,  16  Am.  &  Eng.  R. 
Cas.  315,  135  Mass.  225;  Creamer  v.  West 
End  St.  R.  Co.,  156  Mass.  320. 

£S4G.  Must  be  vigilant  and  cau- 
tious.— A  person  who  attempts  to  cross  a 
railway  track  is  required  to  make  a  vigilant 
use  of  his  eyes  and  ears  in  looking  and  lis- 
tening to  ascertain  whether  a  train  is  ap- 
proaching, and  if  he  does  not  do  so,  he  is 
guilty  of  negligence.    Burnt  v.  Delaware, 
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L.  &■•  W.  R.  Co.,  6  Hun  {N.  Y.)  303.  Par- 
sons V.  New  York  C.  &^  H.  R.  R.  Co.,  37 
Hvn  (iV.  Y.)  128.— Applying  Mitchell  v. 
New  York  C.  &  H,  R.  R.  Co.,  2  Hun  535 ; 
Wilcox  V.  Rome,  VV.  &  O.  R.  Co.,  39  N.  Y. 
358 :  Cordell  v.  New  York  C.  &  H.  R.  R. 
Co.,  75  N.  Y.  330;  Kellogg  v.  New  York  C. 
&  H.  R.  R.  Co..  79  N.  Y.  72 ;  Becht  v.  Cor- 
bin,  92  N.  Y.  658. 

A  person  about  to  cross  a  city  street  has 
to  protect  himself  not  only  against  cars, 
but  other  vehicles  that  may  be  used  on  the 
street,  and  while  he  is  bound  to  be  vigilant 
and  cautious,  it  cannot  be  said,  as  a  matter 
of  law,  that  he  is  guilty  of  contributory 
negligence  because  he  fails  to  see  an  ap- 
proaching car.  Brown  v.  Seventy-third  St. 
R.  Co.,  21  N.  Y.  S.  R.  475,  4  N.  Y.  Snpp. 
192. 

It  is  not  sufficient,  in  order  to  discharge 
the  obligations  which  rest  upon  a  person 
attempting  to  cross  a  railroad  track,  to 
show  that  his  head  was  turned  in  one  direc- 
tion or  another.  There  must  be  some  evi- 
dence tending  to  show  that  the  deceased  not 
only  turned  his  head,  but  used  his  eyes  for 
the  purpose  of  detecting  an  approaching 
train.  Burke  v.  New  York  C.  6-  H.  R.  R. 
Co.,  57  N.  Y.  S.  R.  7,  73  Hun  yi,  25  N.  Y. 
Supp.  1009. 

When  the  vision  of  the  traveler  is  so  un- 
obstructed along  the  track  that  he  can 
easily  discover  an  approaching  train,  or  the 
circumstances  are  such  that  his  sense  of 
hearing,  if  used,  must  apprise  him  of  the 
same  fact  in  time  to  escape  it,  it  will  be  pre- 
sumed, under  ordinary  circumstances,  in 
case  of  collision  that  he  did  not  look  or 
listen,  or,  if  so,  that  he  heedlessly  disre- 
garded the  knowledge  thus  obtained.  In 
either  of  these  cases,  as  a  general  rule,  no 
action  can  be  maintained.  Brown  v.  Mil- 
waukee &*  St.  P.  R.  Co.,  22  Minn.  165,  19 
Am.  Ry.  Rep.  298. 

It  was  proper  to  refuse  to  charge  that  the 
plaintiff,  in  order  to  avoid  danger,  should 
"exercise  her  senses  as  fully  as  possible," 
and  to  instruct  the  jury  that  plaintiff's  duty 
required  her  to  "exercise  her  senses  as  an 
ordinarily  prudent  and  careful  person." 
Chicago,  St.  L.  6-  P.  R.  Co.  v.  Spilher,  55 
Am.  &*  Eng.  R.  Cas.  200,  1 34  fnd.  380,  33 
N.  E.  Rep.  280. 

The  court  told  the  jury  that  he  would 
leave  it  to  them  whether  or  not  the  instinct 
of  self-preservation  would  prevent  a  man 
from  attempting  to  cross  a  railroad  if  he 


saw  that  the  engine  was  bound  to  reach  the 
point  of  crossing  before  he  could  cross, 
adding  that  it  was  for  the  jury  to  find 
whether  plaintiff  took  the  precautions  of  a 
prudent  man  before  attempting  to  cross  the 
track,  and  that  the  law  exacted  of  him  in 
such  case  a  vigilant  use  of  his  senses  to 
look  both  ways  and  to  listen.  Held,  that 
the  instruction  was  proper.  Shaw  \.  Jewett, 
6  Am.  6-  Eng.  R.  Cas.  1 1 1,  86  7V^.  Y.  616. 

247.  Extent  of  care— Not  bound  to 
see  or  hear. — One  about  to  cross  a  track 
at  a  public  crossing  is  not  required  to  stop, 
fasten  his  horse  at  some  point  considerably 
distant  from  the  track,  and  from  thence  to 
make  a  reconnoissance  of  the  situation 
affjot.  Strong  v  Sacramento  &»  P.  R.  Co., 
8  Am.  &^  Eftg-  R-  Cas.  273,  61  Cal.  326. 

While  a  person  approaching  a  railroad 
crossing  on  a  highway  is  bound  to  make 
every  reasonable  effort  to  see  an  approach- 
ing train,  he  is  not,  as  a  matter  of  law, 
bound  to  see  it;  and  the  question  whether 
he  has  used  due  caution  is  for  the  jury. 
Greany  v.  Long  Island  R.  Co.,  24  Am.  &• 
Eng.  R.  Cas.  473,  loi  N.  Y.  419,  5  A'.  E. 
Rep.  425;  affirming  31  Hun  173. — Distin- 
guished IN  Woodard  v.  New  York,  L.  E.  & 
W.  R.  Co.,  106  N.  Y.  369;  Winslow  v.  Bos- 
ton &  A.  R.  Co.,  II  N,  Y.  S.  R.  831. 
Quoted  in  Beckwith  v.  New  York  C.  &  H. 
R.  R.  Co.,  54  Hun  446,  28  N.  Y.  S.  R.  292  ; 
Petrie  v.  New  York  C.  &  H.  R.  R.  Co.,  49  N. 
Y.  S.  R.  279, 66  Hun  282,  21  N.  Y.  Snpp.  1 59. 
A  person  approaching  a  crossing  is  not 
bound  absolutely  to  see  or  liear  an  ap- 
proaching train,  but  he  is  required  to  look 
and  listen,  and  if,  by  the  exercise  of  such 
care  as  an  ordinarily  careful  and  prudent 
person  would  use,  he  can  discover  the  ap- 
proach of  a  train,  his  failure  to  do  so  is  con- 
tributory negligence.  Winslow  v.  Boston  &' 
A.R.  Co.,  II  N.   Y.S.R.S^i. 

The  duty  imposed  upon  persons  to  look 
and  listen  for  trains  before  attempting  to 
cross  a  track  is  not  adequately  discharged 
by  merely  looking  as  a  crossing  is  ap- 
proached and  then  going  blindly  forward 
when  it  is  reached.  Fowler  v.  New  York 
C.  f^  H.  R.  R.  Co.,  74  Hun  {N.  K)  141.  26 
N.   Y.  Supp.  218,  56  N.  Y.  S.  R.  307. 

It  is  the  duty  of  one  lawfully  attempting 
to  cross,  a  railroad  to  stop  and  look  both 
ways  and  listen  for  approaching  trains ;  but 
positive  evidence  that  he  observed  such 
precautions  is  not  necessary.  Lehigh  Valley 
R.  Co.  V.  Hall,  61  Pa.  St.  361. 
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Though  plaintiff  testified  that  his  hearing 
was  good  he  could  not  be  charged  with 
contributory  negligence  on  the  mere  ground 
that  others  at  a  greater  distance  from  the 
train  tiian  he  was  heard  it  approaching. 
Lee  V.  Chicago,  R.  I.  6-  /'.  R.  Co.,  45  Am.  (S^• 
Eiig.  R.  Cas.  157,  80  /owa  172,  45  JV.  W. 
Rep.  739. 

It  does  not  necessarily  follow  from  the 
fact  that  a  skilled  engineer  can  demonstrate 
that,  from  a  given  point  in  a  highway,  the 
track  of  a  railroad  is  visible  for  atiy  distance 
that  an  individual  in  charge  of  a  team  ap- 
proaching the  track  is  negligent  because 
from  the  point  specified  he  does  not  see  a 
train  approaching  at  great  speed  in  time  to 
avoid  a  collision.  Massoth  v.  Delaware  &• 
H.  Canal  Co.,  64  N.  Y.  524;  affirming  6 
Hun  314. 

The  defendant  asked  the  court  to  instruct 
the  jury  that  '.f  they  believed  the  plaintiff 
could  have  seen  the  train  at  distance 
enough  from  the  track  to  have  stopped  his 
horse  before  reaching  the  track  his  failure 
to  see  the  train  was  negligence  on  his  part 
and  he  was  not  entitled  to  recover.  The 
court  refused  the  point,  instructing  the  jury 
that  the  question  was  not  alone  whether  the 
plaintiff  could  have  seen  the  coming  train 
at  the  indicated  distance  from  the  track, 
but  whether  when  at  that  distance  he 
looked  and  listened  for  it,  and  whether  it 
was  so  plain  that  at  that  distance  he 
could  and  would  have  seen  it  if  he 
had  looked,  and  that  his  not  seeing  it  was 
proof  that  he  did  not  look.  Held,  that  the 
instruction  was  proper.  Shaw  v.  Je^vett,  6 
Am.  &•  Eng.  R.  Cas.  1 1 1,  86  yV.   V.  616. 

248.  Mutual  care  to  be  observed.* 
— The  mutual  rights  and  obligations  of  per- 
sons running  trains  and  of  persons  crossing 
the  track  on  highways  demand  of  both 
proper  care  to  avoid  injury.  The  right  of 
each  to  use  the  crossing  is  mutual,  but  the 
obligation  resting  upon  each  to  use  proper 
care  and  diligence  increases  as  the  highway 
becomes  more  crowded.  Chicago  &^  A.  R. 
Co.  v.  Gretzner,  46  ///.  74.— Followed  in 
Chicago  &  E.  I  R.  Co.  v.  Roberts,  44  111. 
App.  179.  Quoted  IN  Gothardz/.  Alabama 
G.  S.  R.  Co.,  67  Ala.  114. 

While  railroads  are  held  to  strict  observ- 
ance of  all  precautions  necessary  for  the 
protection  of  the  public  in  crossing  the 
crowded  streets  of  cities,  there  is  also  an 

»See««/^  8,  196. 


obligation  on  the  part  of  the  public  to  be 
vigilant  and  attentive  when  passing  such 
crossings.  Wnite  v.  Vicksburg,  S.  &*  P.  R, 
Co.,  42  La.  Ann.  990,  8  So.  Rep.  475. — 
Quoted  in  Herlisch  v.  Louisville,  N.  O.  & 
T.  R.  Co.,  44  La.  Ann.  280. 

Where  both  the  railroad  and  the  public 
have  a  right  to  use  the  street  the  duty  of 
the  company  to  look  out  for  persons  on  the 
track  is  just  as  great  as  the  duty  of  a  trav- 
eler to  look  out  for  the  trains;  the  differ- 
ence being  that  an  individual  must  give 
way  to  a  train,  which  in  the  nature  of  things 
cannot  be  stopped  instantly.  Eswin  v.  St. 
Louis,  /.  M.  &*  S.  R.  Co.,  35  Am.  &>  Eng.  R. 
Cas.  390,  96  Mo.  290,  9  S.    W.  Rep.  577. 

While  it  is  the  duty  of  travelers  about  to 
cross  a  railroad  track  to  exercise  proper 
care  and  caution  by  using  their  sense  of 
sight  and  hearing,  it  is  likewise  the  duty  of 
those  to  whom  is  committed  the  control  and 
supervision  of  the  movements  of  the  train 
to  exercise  such  care  and  caution  at  such 
crossings  and  to  give  the  warning  signals  so 
as  to  prevent  injury  to  those  traveling  on 
the  highway.  McBride  v.  Northern  Pac. 
R.  Co.,  42  Am.  Or'  Eng.  R.  Cas.  146,  19  Oreg. 
64,  23  Pac.  Rep.  814. 

249.  Looking  "  strnigrht  ahead " 
not  sufflcient.— Where  a  plaintiff  sues 
for  an  injury  at  a  crossing,  and  testifies 
that  he  looked  "straight  abend,"  a  nonsuit 
should  be  allowed,  if  there  is  no  evidence 
showing  that  he  looked  in  other  directions 
or  used  other  precautions,  or  stopped  and  lis- 
tened for  trains.  Sutherland  v.  JVeia  York 
C.  &^  H.  R.  R.  Co.,  g/.&'S.  (N.  Y.)  17. 

Plaintiff  was  driving  a  team  of  young, 
spirited  horses,  one  of  which  was  shown  to 
be  afraid  of  the  cars,  and  collided  with  a 
train  in  driving  across  a  railroad  at  a  rapid 
rate  of  speed.  The  evidence  showed  that 
he  looked  neither  to  the  right  nor  left,  ap- 
parently absorbed  in  the  attempt  to  control 
his  team,  though  signals  of  the  approaching 
train  were  given.  Held,  that  a  nonsuit  was 
properly  allowed  on  the  ground  of  con- 
tributory negligence.  (Talcott,  J.,  dissent- 
ing.) Morse  v.  Erie  R.  Co.,  65  Bar6.  (N.  Y.) 
490. 

The  plaintiff  being  in  a  cab,  approached 
a  railway  crossing,  where  a  train  could  be 
seen  at  a  distance  of  three  quarters  of  a 
mile.  The  driver,  however,  who  knew  the 
crossing  well,  did  not  look  out  at  all  until 
within  about  twenty  yards  of  the  track,  and 
then  only  straight  in  front  of  him.     He  did 
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not  see  the  train,  which  was  a  very  long 
one,  consisting  of  twenty  passenger  cars  and 
two  engines,  until  the  horses'  feet  were  on 
the  rails,  and  it  was  within  seventy  feet,  and 
he  then  tried  to  cross  in  front  of  it,  but  the 
cab  was  struck  and  overturned.  The  plain- 
tiff from  within  had  seen  the  train  ap- 
proaching, and  called  to  the  driver  to  stop, 
but  a  man  silting  on  the  box  with  him  urged 
him  to  go  on,  which  he  did.  //M,  that  the 
driver's  negligence  was  so  far  the  cause  of 
the  accident  that  the  plaintiff  could  not 
recover,  notwithstanding  the  defendants' 
neglect  oi  their  statutory  obligation  to  have 
a  fence  and  gate  at  the  crossing,  with  an  at- 
tendant to  watch  it.  Nicholls  v.  Great  West- 
ern R.  Co.,  rj  U.  C.  Q.  B.  382.— Quoting 
Stubley  v.  London  &  N.  W.  R.  Co.,  L.  R.  i 
Ex.  16. 

250.  Failure  to  look  and  listen  is 
neglig:eiice.* — Upon  approaching  a  rail- 
way crossing,  a  person  failing  to  look  and 
listen  for  approaching  trail. s  before  at- 
tempting to  walk  or  drive  across  the  track 
must  be  deemed  guilty  of  unusual  and  cul- 
pable contributory  negligence.  Chicago  &• 
N.  W.  K.  Co.  v.  Ditnick,  2  Am.  &>  Eiig.  R. 
Cas.  201,  96  ///.  42.  St.  Louis,  A.&*  T.  H. 
R.  Co.  V.  Pflugmacher,  9  ///.  App.  300.  State 
V.  Maine  C.  R.  Co.,  77  Me.  538.  i  Atl.  Rep. 
673.  State  V.  Baltimore  &*  O.  R.  Co.,  69  Md. 
494,  16  Atl.  Rep.  210.  Gonzales  v.  New  York 
&"  H.  R.  Co.,  38  N.  Y.  440 ;  reversing  39 
Horv.  Pr.  407,  6  Robt.  93,  297 ;  affirming  1 
Sweeney  506. — Following  Ernst  v.  Hudson 
River  R.  Co.,  36  How.  Pr.  84;  Wilcox  v. 
Rome,  W.  &  O.  R.  Co.,  39  N.  Y.  358.— 
Morse  v.  Erie  R.  Co.,  65  Barb.  (A'.  K.)  490. 
Dascomb  v.  Buffalo  6-  S.  L.  R.  Co.,  27  Barb. 
(N.  Y.)  221;  affirmed  in  24  Hirw.  Pr.  609. — 
Followed  in  Thrings  v.  Central  Park  R. 
Co.,  7  Robt.  (N.  Y.)  616.  Quoted  in  Dur- 
hin  V.  Oregon  R.  &  N.  Co.,  32  Am.  &  Eng. 
R.  Cas.  149,  17  Oreg.  5,  11  Am.  St.  Rep.  778, 
17  Pac.  Rep.  5.  Reviewed  in  Bellefontaine 
R.  Co.  V.  Hunter,  33  Ind.  335;  State  v. 
Maine  C.  R.  Co.,  19  Am.  &  Eng.  R.  Cas. 
312,  76  Me.  357.49  Am.  Rep.  622. — Louis- 
ville <S^•  N.  R.  Co.  V.  Howard,  90  Tenn.  144, 
19  5.  W.  Rep.  1 16.    Norfolk  ^  \V.  R.  Co.  v. 


♦Contributory  nrgligence  of  travelers  injured 
at  crossings,  see  notes,  45  Am.  &  Eng.  R.  Cas. 
184;  II  L.  R.A.  388;  3  /ti  595;  55  Am.  &  Eng. 
R.  Cas.  r.()3,  abstr.;  35  Id.  363,  abstr.;  35  Id. 
377,  abstr. 

Rickless  assumption  of  risk  by  persons  cross- 
ing railroad  track,  see  note,  9  L.  R.  A.  ii>2. 


Stone,  88  Va.  310,13  S.  E.  /?<;>.  432.— Fol- 
lowing Southwest  Imp.  Co.  v.  Andrew,  86 
Va.  279.  Quoting  Chicago,  R.  I.  <%  P.  R. 
Co.  V.  Houston,  95  U.  S.  697  Quoting 
AND  following  Mark  v.  Petersburg  R. 
Co.,  88  Va.  I. 

A  traveler  approaching  a  railroad  with 
the  intention  of  crossing  is  bound  to  know 
that  to  attempt  to  cross  near  and  in  front 
of  a  moving  train  involves  danger;  and  if 
he  does  not  look  and  listen  the  court  will 
draw  the  inference  that  his  act  contributed 
to  tlie  injury.  S/toner  \.  Pennsylvania  Co., 
\lo  Ind.  170,  28  N.  E.  Rep.  616,  29  N.  E. 
Rep.  77  s. 

That  such  person's  attention  was  diverted 
by  the  passage  of  a  train  on  another  track 
is  no  excuse  for  not  looking.  IVoodard  v. 
New  York,  L.  E.  &>  W.  R.  Co.,  32  Am.  &• 
Eng.  R.  Cas.  137,  106  N.  Y.  369,  1^  N.  E. 
Rep.  424,  II  A".  Y.S.  R.  169,  9  Cent.  Rep. 
293  ;  reiiersing  35  Hun  667,  mem. 

Nor  will  the  fact  that  he — being  familiar 
with  the  dangerous  character  of  the  railroad 
crossing — had  forgotten  that  he  was  in  the 
vicinity  of  the  crossing,  excuse  the  neglect 
to  look  and  listen.  Baltimore  &*  O.  R.  Co. 
v.  Whitacre,  35  Ohio  St.  627.  — QUOTING 
Runyan  v.  Central  R.  Co.,  25  N.  J.  L.  556. 

But  the  fact  that  he  does  not,  at  the  in- 
stant of  stepping  upon  the  track,  look  to 
ascertain  if  a  train  is  approaching,  is  not 
conclusive  of  want  of  due  care  on  his  part. 
Chicago  &•  E.  I.  R.  Co.  v.  Hedges,  25  Am. 
&^  Eng.  R.  Cas.  550,  105  Ind.  398,  7  A^.  E. 
Rep.  801. 

Neglect  to  look  for  approaching  trains 
before  crossing  the  track  is  negligence,  un- 
less obstructions  prevent  a  view  of  the 
track,  or  unless  some  act  of  the  company  or 
of  its  agents  has  put  one  off  his  guard,  and 
induced  him  to  believe  that  he  can  cross  in 
safety  without  using  this  precaution.  Abbett 
V.  Chicago,  M.  <S-  St.  P.  R.  Co.,  30  Minn. 
482,  16  N.  IV.  Rep.  266.— Di.stinguished 
IN  Sweeney  v.  Minneapolis  &  St.  L.  R.  Co., 
22  Am.  &  Eng.  R.  Cas.  302,  33  Minn.  153. 
Followed  in  Rheiner  v.  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  36  Minn.  170. 

251.  Where  looking  or  listening 
would  have  shown  an  approaching 
train. — Ordinary  care  and  prudence  re- 
quire a  person  who  is  about  to  cross  a  track 
at  a  crossing  to  look  and  listen  for  a  train, 
when  by  looking  he  could  see, and  by  listen- 
ii-ijj  he  could  hear,  an  approaching  train ; 
anc  the  omission  to  do  either  would  be  such 
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negligence  on  his  part  as  to  prevent  a  re- 
covery for  an  injury,  provided  his  perilous 
condition  was  not  and  could  not  have 
been,  by  exercise  of  ordinary  diligence,  dis- 
covered in  time  to  avoid  injuring  him. 
Donohue  v.  St.  Louis,  I.  M.  <&*  S.  R.  Co.,  28 
Am.  Sf*  Eng.  R.  Cas.  673,  91  Mo.  357,  2  S. 
VV.  Rep.  424,  3  S.  W.  Rep.  848.— Quoting 
Werner  v.  Citizens'  R.  Co.,  81  Mo.  374. 
— Quoted  in  White  v.  Wabash  Western 
R.  Co..  34  Mo.  App.  57. 

A  person  approaching  a  railroad  crossing 
is  required  to  make  a  vigilant  use  of  his  eyes 
and  ears;  and  if  by  thus  looking  and  listen- 
ing while  approaching,  the  vicinity  of  an 
ip  roaching  train  may  be  discovered  in 
time  to  avoid  a  collision,  the  omission  to  do 
so  is  such  contributory  negligence  as  will 
bar  a  recovery.  Davis  v.  New  York  C.  &» 
H.  R.  R.  Co.,  47  A^.  V.  400,  2  Am.  Ry.  Rep. 
394.  Boyd  v.  Wabash  Western  R.  Co.,  105 
Mo.  371, 16  S.  W.  Rep.  909.— Followed  in 
Maxey  v.  Missouri  Pac.  R.  Co.,  113  Mo.  i. — 
McAdoo  V.  Richmond  &•  D.  R.  Co.,  41  Am. 
6-  Eng.  R.  Cas.  524,  105  A^.  Car.  140,  11  S. 
E.  Rep.  316.  Missouri  Pac.  R.  Co.  v.  Bur- 
nett, 3  Tex.  App.  {Civ.  Cas.)  287.— Quoting 
Galveston,  H.  &  S.  A.  R.  C0.7/.  Bracken,  59 
Tex.  71.—  Williams  v.  Chicago,  M.  &*  St.  P. 
R.  Co.,  23  Am.  &•  Eng.  R.  Cas.  274,  64  Wis. 
I,  24  A^.  W.  Rep.  422. 

And  in  such  a  case  the  court  may  properly 
take  the  case  from  the  jury  >n  the  ground 
of  contributory  negligence.  Straugh  v. 
Detroit,  L.  <S-  N.  R.  Co.,  32  Am.  &*  Eng.  R. 
Cas.  164,  65  Mich.  706,  9  West.  Rep.  592,  36 
N.  W.  Rep.  161. 

And  grant  a  nonsuit.  Brooks  v.  Buffalo 
<S-  A^.  F.  R.  Co.,  I  Abb.  App.  Dec.  {N.  K) 
211,  27  Barb.  532;  affirming  25  Barb.  600. 

Or  else  instruct  the  jury  that  one  so  in- 
jured was  guilty  in  the  eyes  of  the  law  of 
contributory  negligence.  Chicago,  M.  <S>» 
St.  P.  R.  Co.  V.  White,  46  ///.  App.  446. 
Gardner  v.  Detroit,  L.  &»  N.  R.  Co.,  97 
Mich.  240,  56  N.  W.  Rep.  603.  Grippen  v. 
New  York  J.  R.  Co.,i,oN.  F.  34.— Follow- 
ing Wilds  V.  Hudson  River  R.  Co.,  24  N. 
Y.  430.  Reviewing  Stubley  v.  London  & 
N.  W.  R.  Co.,  L.  R.  I  Ex.  13.— Followed 
IN  Hewett  V.  New  York  C.  R.  Co.,  3  Lans. 
(N.  Y.)  83.  Quoted  in  Mynningt/.  Detroit, 
L.  &  N.  R.  Co. ,  28  Am.  &  Eng.  R.  Cas.  665, 64 
Mich.  93  ;  Heaney  v.  Long  Island  R.  Co.,  9 
N.  Y.  S.  R.  707  ;  Haywood  v.  New  York  C. 
&  H.  R.  R.  Co.,  13  N.  Y.  Supp.  \n.— Das- 
comb  v.  Buffalo  &*  S.  L.  R.  Co.,  27  Barb. 


{N.  Y.)  221 ;  affirmed  in  24  f/ow.  Pr.  609. 
Schofield  V.  Chicago,  M.  <&*  St.  P.  R.  Co.,  19 
Am.  &*  Eng.  R.  Cas.  353,  114  U.  S.  615,  5 
Sufi.  Ct.  Rep.  1125. 

Plaintiff  was  held  guilty  of  contributory 
negligence  in  attempting  to  cross  a  track 
without  looking  to  see  if  a  train  was  ap- 
proaching, his  opportunities  for  seeing  the 
train  being  as  good  as  those  of  witnesses 
wlio  saw  him  drive  upon  the  track,  when 
the  trai'i  was  approaching,  as  if  it  were  not 
coming.  Guta  v.  Lake  Shore  &•  M.  S.  R. 
Co.,  81  Mich.  291,  45  A^.  W.  Rep.  821.— Di.s- 
1  vgulshing  Brerk'jiifelder  z/.  Lake  Shore 
k  M.  S.  R.  Co.,  ,9  Mich.  560. 

Plain* iff  was  injured  at  a  crossing  where 
a  triin  r.^uld  have  been  seen  when  lie  was 
twenty-six  feet  from  the  track  and  the  loco- 
motive one  hundred  and  seventy  feet  away; 
but  according  to  the  rate  of  speed  they 
both  were  going  il  was  one  hundred  and 
thirty  feet  away.  He  testified  that  he  did 
not  see  the  train  until  his  horses  stopped 
of  their  own  accord,  just  as  they  stepped  on 
the  track.  Held,  that  his  failure  to  look 
was  contributory  negligence.  Bomboy  v. 
New  York  C.  &»  H.  R.  R.  Co.,  47  Hun  {N. 
Y.)  425,  14  a;  Y.  S.R.  291. — Distinguish  • 
ing  Greany  v.  Long  Island  R.  Co.,  loi  N. 
Y.  419 ;  Sherry  v.  New  York  C.  &  H.  R.  R. 
Co.,  104  N.  Y.  652.  Following  Woodard 
V.  New  York.  L.  E.  &  W.  R.  Co..  106  N.  Y. 

369- 

252.  Illustrations. — (i)  Generally. — 
Two  railroads  ran  parallel  and  crossed  a 
highway  a  short  distance  from  each  other. 
Plaintiff  was  driving  on  the  highway  and 
crossed  the  first  track  that  he  approached 
without  looking  or  listening  for  trains,  just 
in  time  to  avoid  a  collir-ion;  but  his  mules 
became  unmanageable  and  ran  onto  the 
second  track  and  collided  with  a  train. 
Held,  that  his  contributory  negligence  in 
crossing  the  first  track  would  defeat  a  re- 
coveiy.  Pence  v.  Chicago,  R.  I.  6^  P.  R. 
Co.,  19  Am.  &•  Eng.  R.  Cas.  366,  63  Iowa 
746,  19  .A^.  W.  Rep.  785. 

Where  it  appeared  that  plaintiff,  before 
stepping  upon  the  first  track,  looked  both 
ways,  but  did  not  look  again  towards  the 
west,  from  which  direction  he  knew  a  train 
was  due  ;  that  he  crossed  the  first  and  sec- 
ond tracks  and  walked  east,  between  the 
second  and  third  tracks,  so  near  the  latter 
that  he  was  struck  by  the  train  ;  and  that 
the  rumble  of  the  approaching  train  was 
distinctly  heard   by  other  people    in    the 
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vicinity — held,  that  lie  was  guilty  of  con- 
tributory negligence.  Scoit  v.  Pennsylvania 
R.  Co. ,  1 30  A'.  Y.  679,  3  Silv.  App.  624,  29 
N.  E.  Rip.  289,  41  iV.  y.  S.  R.  712;  revers- 
ing 56  Hun  640,  30  A^.  Y.  S.  R.  843,  9  N.  Y. 
Hupp.  189. 

Plaintiff,  who  lived  near  by  and  was  fa- 
miliar with  the  crossing,  drove  on  the  track 
and  stopped  his  team  and  was  soon  struck 
by  a  train  which  he  might  have  seen  before 
going  on  the  track,  if  he  had  looked.  Held, 
such  contributory  negligence  as  to  make  it 
the  duty  of  the  court  to  grant  a  nonsuit. 
Rrooks  V.  Buffalo  &"  N.  F.  R.  Co.,  i  Abb. 
App.  Dec.  {N.  Y.)  211,  27  Barb,  532,  «.;  af- 
Jirining  25  Barb.  600. 

One  who  is  struck  by  a  moving  train 
which  was  plainly  visible  from  the  point  he 
occupied  when  it  became  his  duty  to  stop, 
look,  and  listen,  must  be  conclusively  f  re- 
sumed to  iiave  disregarded  that  rule  of  law 
and  of  common  prudence,  and  to  have  gone 
negligently  into  an  obvious  danger.  Myers 
v.  Baltimore  &•  O.  R.  Co.,  1 50  Pa.  St.  3S6,  24 
Atl.  Rep.  747. 

The  court  below,  without  a  jury,  found 
for  the  defendant  on  account  of  plaintiff's 
contributory  negligence  in  driving  a  restless 
horse,  heavily  loaded,  on  the  track  without 
looking  and  listening  for  approaching 
trains,  though  the  conductor  saw  plaintiff 
when  200  yards  away,  in  time  to  have 
Slopped  the  train  and  avoided  the  collision, 
claiming  that  he  thought  plaintiff  had  con- 
trol of  his  horse  and  would  get  off  the 
track  in  time.  The  judgment  was  affirmed 
by  a  divided  court.  Robertson  v.  Halifax 
Coal  Co.,  22  AW.'  Sc.  84. 

(2)  Injuries  resulting  in  death. — Where  a 
person  familiu/  with  the  crossing  is  riding 
in  a  wagon  drawn  by  a  team  un  'er  his  con- 
trol, and  from  the  point  where  the  wagon 
road  turns  to  cross  the  track,  distant  about 
four  rods,  an  approaching  train  is  plainly 
visible  for  a  distance  sufficient  to  enable 
him  to  check  his  team  before  crossing,  and 
he  does  not  look  in  the  direction  of  the 
approaching  train,  but  keeps  his  head 
averted  to  the  opposite  direction,  and  drives 
upon  the  track,  where  he  is  killed,  he  is 
guilty  of  contributory  negligence.  Chicago, 
B.  &^  Q.  R.  Co.  V.  Van  Patten,  74  ///.  91. 

Plaintiff's  intestate  was  killed  while  at- 
tempting to  cross  a  track  in  the  daytime, 
where  the  track  was  straight  for  five  hun- 
dred feet,  and  an  approaching  train  could 
be  seen  for  a  much  greater  distance.    Only 


one  witness  saw  the  accident  and  he  testi- 
fied that  the  deceased  passed  through  a 
fence  sixteen  feet  from  the  nearest  rail,  and 
that  he  walked  rapidly  onto  the  track. 
Held,  that  the  jury  should  have  been  in- 
structed that  the  evidence  would  not  war- 
rant a  finding  that  he  was  in  the  exercise  of 
due  care.  Tf:lly  v.  Fttchburg  R.  Co.,  14 
Ant.  &>  Eng.  R.  Cas.  682,  i^i^  A/ass.  499. — 
Quoting  Gaynor  v.  Old  Colony  &  N.  R. 
Co.,  100  Mass.  208 ;  Allyn  v.  Boston  &  A. 
R.  Co.,  105  Mass.  ■;7. 

In  an  action  for  the  killing  of  a  girl  aged 
17 — held,  if  the  girl  was  struck  by  defend- 
ant's locomotive  at  the  crossing  of  a  public 
liighvvay,  as  was  alleged,  that  the  evidence 
showed  contributory  negligence  in  that 
the  girl  did  not  look  or  listen  before  going 
upon  the  track  ;  or  if  she  did,  that  she  reck- 
lessly disregarded  knowledge  which  she 
must  have  obtained  as  to  the  coming  train. 
Studley  v.  St.  Paul  &>  D.  R.  Co.,  48  Minn. 
249,  51  A';  \V,  Rep.  115. 

Where  a  person  is  killed  at  a  crossing, 
and  the  evidence  shows  that  the  approach- 
ing train  could  have  been  seen  three  hun- 
dred feet  away,  when  he  was  thirty  three  feet 
from  the  track,  he  will  be  presumed  to  be 
guilty  of  contributory  negligence  in  failing 
to  look.  Burke  v.  New  York  C.  &^  H.  R. 
R.  Co.,  25  N.  Y.  Supp.  1009,  73  Hun  32. 

Plaintiff's  intestate  was  killed  at  a  cross 
ing  in  the  daytim",  where  he  was  familiar 
with  the  surroundings  and  the  manner  of 
moving  trains.  He  was  struck  by  a  car 
which  was  being  "kicked"  down  a  switch 
and  was  not  moving  over  four  miles  an 
hour,  and  which  could  have  been  seen  for 
a  considerable  distance.  The  facts  showed 
that  he  either  saw  the  car  and  undertook  to 
pass  in  front  of  it,  or  did  not  look.  Held, 
that  he  was  chargeable  with  contributory 
negligence,  and  a  submission  of  the  case  to 
the  jury  was  error.  Woodard  v.  New 
York,  L.  E.  (S-  W.  R.  Co.,  32  Am.  &^  Kng. 
R,  Cas.  137,  106  A'.  Y.  369,  13  A^  E.  Rep. 
424,  II  A^.  Y.  S.  R.  169,  9  Cent.  Rep.  293; 
reversing  35  Hun  667,  wcw.— Distinguish- 
ing Greany  ?'.  Long  Island  R.  Co.,  loi  N. 
Y.  419.— Applied  in  Callaghan  v.  Dela- 
ware, L.  &  W.  R.  Co.,  52  Hun  (N.  Y.)  276, 
22  N.  Y.  S.  R.  594.  5  N.  Y.  Supp,  285.  Dis- 
tinguished IN  Oldenburg t/.  New  York  C.  & 
H.  R.  R.  Co.,  124N.  Y.  414.  Followed  IN 
Bomboy  v.  New  York  C.  &  H.  R.  R.  Co.,  47 
Hun  (N.  Y.)  425.  Reviewed  in  Howard 
V.  Northern  C.  R.  Co.,  17  N.  Y.  S.  R.  190. 
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One  who  attempts  to  cross  a  railway 
track  in  full  view  of  an  approaching  engine, 
and  is  stniclc  and  killed,  is  guilty  of  con- 
tributory negligence,  and  his  widow  has  no 
cause  of  action  against  the  company.  Kelly 
V.  Pennsylvania  K.  Co.,  {Pa.)  8  Ail.  Rep.  856. 

253.  iic{>-li{;cuce  per  so. — It  is 

negligence  per  se  for  a  person  to  cross  a  rail- 
road track  without  first  looking  and  listen- 
ing for  coming  trains,  if  there  is  an  oppor- 
tunity for  doing  so.  Lesan  v.  Maine  C.  R, 
Co.,  23  Am.  &•  Etig.  R.  Cas.  245,  77  Me.  85. 
Philadelphia,  IV.  5-  P.  R.  Co.  v.  Hogeland, 
66  Md.  149,  7  Atl.  Rep.  105. 

Much  more  is  it  negligence  in  one  seeing 
the  locomotive  and  train,  and  knowing  of 
its  proximity,  to  step  in  upon  the  track  just 
before  the  engine,  but  a  few  feet  from  it.  If 
under  way.  and  the  person  saw  and  knew 
that  the  train  was  approaching,  such  act  on 
his  part  would  be  negligence/^/-  se,  as  mat- 
ter of  law.  So  if  in  fact  under  way,  but  not 
observed  by  him  to  be  approaching,  his 
want  of  attention  in  not  making  proper  ob- 
servation for  his  safety,  would  likewise  be 
negligence  which  would  bar  his  right  of  re- 
covery for  an  injury  caused  by  the  moving 
train.  Conway  v.  Troy  &«•  B.  R.  Co.,  i  N. 
V.  S.  R.  587.  41  Nun  639. 

A  person  about  to  cross  a  railroad  track 
is  bound  to  recognize  the  danger,  and  make 
use  of  the  senses  of  hearing  and  sight,  and 
to  asc-^rtain,  before  attempting  to  cross, 
whether  a  train  is  in  dangerous  proximity. 
If  he  neglects  to  do  this,  and  ventures 
blindly  upon  the  track,  it  must  be  at  his 
own  risk,  and  such  conduct  should  be  pro- 
nounced negligence  by  the  courts,  as  mat- 
ter of  law.  (McGratii,  J.,  dissenting,  and 
citing  many  cases.)  Grostick  v.  Detroit,  L. 
&>  N.  R,  Co.,  49  Am.  &'  Eng.  R.  Cas.  332, 
90  Mich.  594,  51  A'.   W.  Rep.  667. 

If  his  view  is  unobstructed,  he  may  have 
no  -/ccasioii  to  listen.  Hut  if  his  view  is 
obstructed,  then  it  is  his  duty  to  listen,  and 
to  listen  carefully.  Chase  v.  Maine  C.  R 
Co..  78  J\/e.  346,  5  Atl.  Rep.  771. 

It  is  negligence /<?/•  se  to  attempt  to  cross 
a  railroad  track  in  a  tiiropnted  city  witliout 
looking  and  listening.  Chicago  <S^  A'  W. 
R.  Co.  V.  Gertsen.  15  ///.  App.  614.— QuoT- 
iNf,  Chicago  iSr  A.  R.  Co.  v.  Jacob,  63  111. 
179;  Chicago  &  N.  W.  R.  Co.  7/.  Dimick,  96 
111.  45  ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Bell, 
70  111.  102;  Havens  z/.  Erie  R.  Co.,  41  N.  Y. 
296. 

But  one  is  not  guilty  of  negligence  per  se 


simply  because  he  might  have  seen  the 
moving  cars  at  another  crossing,  where 
there  were  several  tracks,  and  the  evidence 
was  conflicting  as  to  whether  he  couluhave 
discovered  that  the  cars  were  on  ihe  track 
which  led  to  the  crossing  which  he  wasap- 
proaching.  Scott  v.  IVilmington  i3^  IV.  R. 
Co.,  96  N.  Car.  428,  2  S.  E.  Rep.  151. 

In  an  action  for  an  injury  received  at  a 
railroad  crossing,  it  is  not  error  forthecouit 
to  refuse  to  instruct  the  jury,  that  the  act  of 
going  upon  a  railroad  track  at  a  crossing 
without  looking  or  listening  for  approach- 
ing trains  is  negligence /«r  Jt\  and  that  such 
conduct  constitutes  contributory  negligence 
which  will  bar  a  recovery.  The  question  is 
one  for  the  jury.  Terre  Haute  &*  I.  R.  Co.  v. 
Voelkcr,  39  Am.  &>  Eng.  R.  Cas.  615,  1 29  ///. 
540,  22  A'.  E.  Rep.  20. — Approved  in  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Wilson,  133  III. 

55- 

254.  Such  failure  detents  a  re- 
covery.*—(i)  Rule  stated. — It  is  the  duty 
of  a  traveler  in  the  full  enjoyment  of  his 
faculties  of  hearing  and  seeing  upon  a  high- 
way approiichiiig  a  railroad  crossing,  before 
he  attempts  to  pass  or  drive  over,  to  exer- 
cise a  proper  degree  of  care  and  caution, 
and  to  make  a  vigilant  use  of  his  eyes  and 
ears  for  the  purpose  of  ascertaining  whether 
a  train  is  approaching;  and  if  by  a  proper 
use  of  his  faculties  he  could  have  discovered 
the  approach  of  a  train  and  so  have  escaped 
injury,  and  fails  to  do  so  and  is  injured,  he 
is  chargeable  with  contributory  negligence, 
and  cannot  maintain  an  action  against  the 
company.  Salter  v.  Utiea  &*  B.  R.  R.  Co., 
75  N.  V.  273  ;  reversing  11  Hun  187.— Fol- 
lowed IN  Kellogji  V.  New  York  C.  &  H.  R. 
R.  Co.,  79  N.  Y.  72.  Quoted  in  Durbin 
V.  Oregon  R.  &  N.  Co.,  32  Am.  &  Eng.  R. 
Cas.  149,  17  Oreg.  5. — Georgia  Pac.  R.  Co.  v. 
Lee,  92  Ala.  262,  9  So.  Rep.  230.  Lang  v. 
HoUiday  Creek  R.  &>•  C.  AL  Co.,  .^()  lojca  469. 
Chicago,  M.  &^  St.  P.  R.  Co.  v  Wilson,  42 
Am.  &^  Eng.  R.  Cas.  153,  133  ///.  55,  24  A'. 
E.  Rep.  555 ;  a  firming  35  ///.  App.  346. 
Wabash,  St.  L.  &>  P.  R.  Co.  v.  AWkirk,  15 
///.  ///.  172.  Haines  v.  Ulinois  C.  R.  Co., 
41  Iowa  227.— Ari'RoviNG  Lake  Shore  & 
M.  S.  R.  Co.  V.  Miller,  25  Mich.  274;  Harty 
V.  Central  R.  Co.,  42  N.  Y.  468  ;  I5arker  7'. 
Savage,  45  N.  Y.  193;  Gorton  7>.  Erie  R. 
Co.,  45  N.  Y.  660;  Allyn  7'.  Boston  &  A.  R. 

*  Rinl)t  to  recover  for  injuries  at  crossings,  as 
affected  by  contributory  negligence,  see  note,  49 
Am.  &  Eng.  R.  Cas.  3S5. 
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Co.,  105  Mass.  78;  Ince  v.  East  Boston 
Ferry  Co.,  106  Mass.  149;  Bancroft  z/.  Bos- 
ton &  W.  R.  Corp.,  97  Mass.  275 ;  Belle- 
fontaine  R.  Co  v.  Hunter,  33  Ind.  365 ; 
McCall  V.  New  York  C.  R.  Co.,  54  N.  Y. 
64^ ;  Stubley  v.  London  &  N.  W.  R.  Co.,  L. 
R.  I  Ex.  13.  Following  Artz  z/.  Chicago, 
R.  I.&P.  R.  Co., 34  Iowa  154;  Dodge z/.  Bur- 
lington, C.  R.  in  M.  R.  Co.,  34  Iowa  276. — 
UisTiNuuiSHtu  IN  Lee  z/.  Chicago,  R.  I.  & 
P.  K.  Co.,  45  Am.  &  Eng.  R.  Cas.  157,80 
Iowa  172.  Followed  in  Schaefert  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  62  Iowa  624.— 
C/ari-  V.  Missouri  Pac.  K.  Co.,  35  Kan.  350, 
II  Pac.  Rep.  134.— Following  Union  Pac. 
R.  Co.  V.  Adams,  33  Kan.  427.— Quoted  in 
Wichita  &  W.  R.  Co.  v.  Davis,  32  Am.  & 
Eng.  R.  Cas.  65,  37  Kan.  743,  16  Pac.  Rep. 
78.—  Wichita  &^  W.  K.  Co.  v.  Davis,  32  Atn. 
&*  Eng.  A'.  Cas.  65,  37  Kan.  743,  16  Pac. 
Rep.  78.— Quoted  in  Atchison.  T.  &  S.  F. 
R.  Co.  V.  Priest,  50  Kan.  16. —  Wright  v. 
Boston  &*  M.  R.  Co.,  2  Am.  <S^  Et^.  R.  Cas. 
121,  1 29  Mass.  440.  Mynning  v.  Detroit,  L, 
&*  N.  R.  Co.,  28  Am.  &•  Eng.  R.  Cas.  665, 
64  Mich.  93,  31  N.  W.  Rep.  147.— Distin- 
guished IN  Kwiotkowski  v.  Grand  Trunk 
R.  Co.,  70  Mich.  549. — Fusili  v.  Missouri 
Pac.  R.  Co.,  45  i'lo.  App.  535.  Blaker  v. 
AVa/  Jersey  Midland  R.  Co.,  30  N.  J.  Eq. 
240,  18  Am.  Ry.  Rep.  81.— Quoting  Chi- 
cago, R.  I.  «i  P.  R.  Co.  V.  Houston,  95  U.  S. 
"joz.— Wilcox  V.  Ro.ne,  W.  <S^  O.  R.  Co.,  39 
N.  V.  358.— Quoting  Wilds  v.  Hudson 
River  R.  Co.,  29  N.  Y.  325.—  Wilds  v.  Hud- 
son River  R.  Co.,  24  A^  V.  430,  23  How.  Pr. 
492 ;  reversing  33  Barb.  503. — DISTIN- 
GUISHED IN  Riche,  V.  Missouri  Pac.  R.  Co., 
7  Mo.  App.  150.  Followed  in  Grippen  v. 
New  York  C.  R.  Co.,  40  N.  Y.  34.  Quoted 
IN  Peck  V.  New  York,  N.  H.  &  H.  R.  Co., 
14  Am.  &  Eng.  R.  Cas.  633,  50  Conn.  379. — 
Cleveland,  C,  C.  &-  /.  R.  Co.  v.  Elliott,  28 
Ohio  SI.  340.  Cleveland,  C.  &•  C.  R.  Co.  v. 
Crawford,  24  Ohio  St.  631,  7  ylm.  Ry.  Rep. 
172.  North  Pa.  R.  Co.  v.  Heileman,  49  Pa. 
St.  60.— Approved  in  Taylor  v.  Missouri 
Pac,  R.  Co.,  86  Mo.  457.  Disapproved  in 
Hollinger  v.  Canadian  Pac.  R.  Co.,  21  Ont. 
705.  Distinguished  in  Solen  v.  Virginia 
&  T.  R.  Co.,  13  Nev.  106;  Baughman  v. 
Shenango  &  A.  R.  Co.,  6  Am.  &  Eng.  R. 
Cas.  51,  92  Pa.  St.  335,  37  Am.  Rep. 
690.  Followed  in  Chicago  &  A.  R.  Co.  v. 
Jt.cobs,  63  III.  178.  Quoted  in  Baltimore 
&  O.  R.  Co.  V.  Hobbs,  (Md.)  19  Am.  & 
Eng.  R.  Cas.  337  ;  New  York,  P.  &  N.  R. 


Co.  V.  Kellam,  32  Am.  &  Eng.  R.  Cas.  114, 
83  Va.  851,  Reviewed  in  Bellefontaine 
R.  Co.  V.  Hunter,  33  Ind.  335 ;  State  v. 
Maine  C.  R.  Co.,  19  Am.  &  Eng.  R.  Cas. 
312,  76  Me.  357. — Hughes  v.  Galveston,  H. 
&*.S.  A.  R.  Co.,  34  Am.  <S-  Eng.  R.  Cas.  66, 
67  Tex.  595,  4  S.  W.  Rep.  219.— Applied 
IN  Artusy  v.  Missouri  Pac.  R.  Co.,  37  Am. 
&  Eng.  R.  Cas.  288,  73  Tex.  191,  xi  S.  W. 
Rep.  177.— Galveston,  H.  &•  S.  A.  R,  Co.  v. 
Bracken,  14  Am.  &•  Eng.  R,  Cas.  691,  59 
Tex.  7 1 .  Beyel  v.  Newport  News  &>  M.  V. 
R.  Co.,  45  Am.  &•  Eng.  R.  Cas.  188,  34  W. 
Va.  538,  12  S.E.  Rep.  532. 

And  this  rule  applies  although  the  rail- 
road company  fails  to  give  the  proper  cau- 
tionary signals.  Damrillv.  St.  Louis  &*  S. 
F.  R.  Co.,  27  Mo.  App.  202.— Following 
Lenix  v.  Missouri  Pac.  R.  Co.,  76  Mo.  86. 
Quoting  Powell  v.  Missouri  Pac.  R.  Co., 
76  Mo.  80. 

But  the  traveler  is  not  bound  to  make 
inquiry  as  to  the  schedules  or  the  time  when 
trains  are  exp(  cted  to  pass.  South  &*  N, 
Ala.  R.  Co.  V.  Thompson,  62  Ala.  494. 

The  fact,  however,  that  a  train  is  behind 
time  does  not  relieve  the  traveler  of  this 
duty  of  care  and  caution ;  railroad  corpo- 
rations have  the  right  to  run  trains  at  all 
times,  and  those  having  occasion  to  cross 
their  tracks  are  entitled  to  no  exemption 
from  care  and  vigilance  because  trains  are 
irregular  or  extra  trains  are  put  on.  Salter 
v.  Utica  &•  B.  R.  R.  Co.,  75  A'.  V.  273 ;  re- 
versing i^Hun  187. 

(2)  Its  extent  and  limits. — It  is  the  duty 
of  a  person  approaching,  crossing,  or  stand- 
ing upon  a  track  where  cars  arc  being  run 
to  look  out  for  approaching  cars,  and  if  he 
fails  to  do  so,  lie  \s,  prima  facie,  guilty  of 
such  negligence  as  will  prevent  his  recovery 
for  injuries  occasioned  to  him  wliile  so 
crossing  or  standing  upon  the  track  by  the 
mere  carelessness,  negligence,  or  unskilful- 
ness  of  the  employes  of  the  company,  not 
amounting  to  wilfulness  on  their  part ;  and 
this  presumption  of  negligence  can  only  be 
rebutted  by  facts  or  circumstances  showing 
that  it  was  not  reasonably  practicable  to 
make  or  keep  such  lookout,  or  such  as 
would  ordinarily  induce  persons  of  common 
prudence  to  omit  that  •  recaution.  Belle- 
fontaine R,  Co.  V.  Snyder,  24  Ohio  St.  670. — 
Distinguished  in  Cleveland,  C,  C.  &  I. 
R.  Co.  V.  Schneider,  35  Am.  &  Eng.  R.  Cas. 
334,  45  Ohio  St.  678. 

If  plaintiflf  is  driving  a  team  across  the 
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track,  the  same  principle  requires  him  to  so 
use  his  faculties  of  hearing  and  seeing  in 
managing  his  team  as  to  keep  out  of  dan- 
ger. Salter  v.  Utica  S^  B.  R.  R.  Co.,  75  N. 
y.  273;  revfning  13  Hun  187. 

If  a  person  well  acquainted  with  the  lo- 
cality, and  knowing  it  is  about  time  for  a 
train  to  pass  a  crossing,  heedlessly  drives 
upon  such  crossing  without  looking  to  see 
if  there  are  cars  approaching,  when,  by 
looking,  he  can  easily  see  an  approach- 
ing train,  he  is  guilty  of  gross  negli- 
gence, and  cannot  recover  for  any  injury. 
Chic.igo,  B.  &»  Q.  R.  Co.  v.  Darner  ell,  81  ///. 
450.— Quoting  Chicago,  B.  &  Q.  R.  Co.  v. 
Hazzard,  26  111.  373.— Quoted  in  Chicago, 
B.  &  Q.  R.  Co.  V.  Florens,  32  111.  App.  365. 

Unless  it  appears  that  the  company  was 
guilty  of  gross  negligence.  Chicago  &*  N, 
W.  R.  Co.  v.  Hatch,  79  ///.  137. 

Where  a  person  goes  upon  a  track  be- 
tween stations,  at  a  place  where  he  has  no 
right  to  be,  without  looking  or  listening  for 
approaching  trains,  and  is  injured,  he  can- 
not recover  against  the  company  in  the  ab- 
sence of  wilfulness,  notwithstanding  a  fail- 
ure to  give  the  signals  required  by  law. 
Jvens  V.  Cincinnati,  IV.  &'  M.  R.  Co.,  23 
Am.  &>  Etig.  R.  Cas.  258,  103  Ind,  27,  2  A^. 
E.  Rep.  134.— Distinguished  in  Ohio  & 
M.  R.  Co.  V.  Walker,  113  Ind.  196. — Penn- 
sylvania Co.  V.  Rathgeb,  32  Ohio  St.  66. 
Chicago,  B.  &>  Q.  R.  Co.  v.  Lee,  68  ///.  576. 

Where  a  view  c^  the  track  is  obstructed, 
one  who  knows  that  a  train  is  approaching, 
but  does  not  know  which  way  it  is  running, 
cannot  recover,  ii  he  ventures  on  the  track 
without  ascertaining  the  facts  and  is  in- 
jured. Griffin  v.  Chicago,  R.  I.  &•■  J'.  R. 
Co.,  68  /oTva  638.  27  A'.  IV.  Rep.  /92.— Ap- 
I'KOVED  in  Seefeid  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  32  Am.  &  Eng.  R.  Cas.  109,  70  Wis. 
216,  35  N.  W.  Rep.  278. 

If  a  party  knowingly  about  to  cross  a  rail- 
road track  at  a  regular  crossing  on  a  public 
street  of  a  town,  can  have  an  unobstructed 
V  icw  of  the  railroad  so  as  to  know  of  the 
approach  of  the  train  a  sufficient  time  to 
clearly  avoid  any  injury  from  it,  and  he 
fails  to  use  his  ordinary  faculties  and  an  in- 
jury occurs,  he  cannot,  as  a  matter  of  course, 
recover.  Bunting  v.  Central  Pac.  R,  Co., 
14  A'«A  351. 

Where  a  person  thoughtlessly  walks  upon 
the  track  without  looking  for  moving  cars 
or  trains,  or  km "vingly  and  recklessly,  in  the 
face  of  approaching  cars,  attempts  to  cross 


a  track  in  front  of  the  same,  and  is  Injured 
or  killed  thereby,  his  negligence  is  such  as 
will  bar  any  recovery.  Atchison,  T.  &*  S. 
F.  R.  Co.  v.  Priest,  50  Kan.  16,  31  Pac.  Rep. 
674.— Quoting  Wichita  &  W.  R.  Co.  v. 
Davis,  37  Kan.  743.  Reviewing  Brown  v. 
New  York  C.  R.  Co.,  32  N.  Y.  597 ;  Kay  v. 
Pennsylvania  R.Co.,  65  Pa.  St.  269;  Schum 
V.  Pennsylvania  R.  Co.,  107  Pa.  St.  8. 

In  an  action  for  injuries  at  a  crossing,  an 
instruction  to  the  jury  that  "  if  you  believe 
from  the  evidence  that  the  plaintiff  neither 
stopped  his  team  nor  made  any  effort  to  see 
or  hear  the  train  before  he  drove  on  the 
railroad  track;  and  you  further  believe  that 
if  he  had  stopped  and  looked  he  could  have 
seen  the  train,  or  if  he  had  listened  he 
could  have  heard  it,  then  he  cannot  re- 
cover"— held,  to  embody  the  correct  rule 
of  law.  Benton  v.  Central  R.  Co.,  42  Iowa 
192.— Followed  in  Schaefert  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  62  Iowa  624. 

255.  lllii8tratioiiM  *  —  Proximate 
caiise.t  —  (I)  Generally.  — VihexQ,  if  the 
plaintiff  had  looked  when  within  five  feet 
of  a  crossing,  his  view  of  the  railroad  track 
would  have  been  unobstructed  '  •  250  feet, 
and  he  must  have  seen  the  train  approach- 
ing, it  is  evident  that  he  either  did  not 
look,  or  that  he  saw  the  train  and  carelessly 
attempted  to  cross  in  front  of  it,  and  in 
either  case  was  guilty  of  such  contributory 
negligence  as  would  authorize  the  court  to 
direct  a  verdict  for  the  defendant.  Gardner 
v.  Detroit,  L.  Sr^  A'.  R.  Co.,  97  Jl/ich.  240,  56 
A'.  W.  Rep.  603. 

Where  the  evidence  of  plaintiff,  relied 
upon  by  defendant  in  a  demurrer  to  the 
evidence,  is  vague,  ambiguous,  and  uncer- 
tain, and  does  not  clearly  nor  conclusively 
show  that  plaintiff  was  guilty  of  negligence 
in  failing  to  l(>ok  or  listen  for  approaching 
trains  before  attempting  to  cross  the  track, 
the  demurrer  should  be  overruled.  Drain 
V.  St.  Louis,  /.  J/.  &«•  S.  R.  Co.,  86  AJo.  574; 
reversing  10  Mo.  App.  531. 

Plaintiff  in  crossing  a  track  left  the  reg- 
ular cross-walk  and  walked  across  in  a 
diagonal  course,  which  he  testified  was  the 
usual  way  of  crossing  the  street,  and  was 
struck  by  a  train  that  might  liave  been  seen 
when  two  hundred  and  sixty  feet  away. 
Held ;  (i)  that  by  leaving  the  regular  cross- 

*  Injury  at  crossing  to  one  familiHr  with  it. 
Contributory  negligence,  see  32  Am.  Si  Eng,  R. 
Cas.  158,  iihslr. 

t  See  also  ante,  204. 
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ing  he  assumed  all  additional  risks;  (2)  that 
his  failure  to  look  for  approaching  trains 
would  defeat  a  recovery.  Adams  v.  New 
York,  L.  E.  &'  W.  R.  Co.,  49  A^  Y.  S.  A'. 
854,  66  Hun  634,  21  N.  Y.  Supp.  681. 

Piaintil?  drove  upon  a  track  at  a  street 
crossing  and  was  struck  by  a  train  which 
miglit  have  been  seen  had  he  looked  before 
going  on  the  track.  The  train  was  two 
hours  late  and,  plaintiff  claimed,  did  not  give 
signals  as  it  approached,  and  he  produced 
witnesses  who  testified  that  they  only  heard 
a  signal  at  another  crossing  five  hundred 
yards  distant,  or  possibly  at  one  still  far- 
ther away;  but  the  engineer  and  certain 
passengers  on  the  train  testified  that  the 
signals  were  given  at  all  of  the  crossings. 
Held,  that  a  verdict  in  plaintiff's  favor 
could  not  be  sustained.  Ward  v.  Richmond 
<S^'  D.  R.  Co.,  43  Fed.  Rep.  422.— Follow- 
ing Petrie  v.  Columbia  &  G.  R.  Co.,  29  So. 
Car.  303,  7  S.  E.  Rep.  515. 

Plaintiff's  contributory  negligence  should 
defeat  a  recovery  against  the  company  in  the 
following  cases  : 

Where  plaintiff,  the  owner  of  a  team, 
went  upon  a  crossing  without  looking  or 
listening  for  the  approach  of  trains,  and 
might,  by  ordinary  care,  have  seen  or  heard 
the  train  in  time  to  have  avoided  the  acci- 
dent. Kimes  v.  St.  Louis,  I.  M,  &•  S.  R, 
Co.,  85  Mo.  611. 

Where  plaintiff,  a  female,  attempted  to 
drive  across  a  track  in  a  city  after  being 
warned  three  times  of  an  approaching  train 
just  around  the  curve,  and  within  sight  of 
the  smoke  and  within  hearing  of  the  noise 
of  the  train.  Neier  v.  Missouri  Pac.  R. 
Co.,  {Mo.)  I  5.  IV.  Rep.  387.— Following 
Henze  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  71 
Mo.  638;  Zimmerman  v.  Hannibal  &  St.  J. 
R.  Co.,  71  Mo.  483;  Purl  V.  St.  Louis,  K.  C. 
cS:  N.  R.  Co.,  72  Mo.  168;  Hixson  v.  St. 
Louib,  H.  &  K.  R.  Co.,  80  Mo.  335 ;  Bell  v. 
Hannibal  &  St.  J.  R.  Co.,  72  Mo.  50 ;  Powell 
V.  Missouri  Pac.  R.  Co.,  76  Mo.  80;  Lenix 
V.  Missouri  Pac.  R.  Co.,  76  Mo.  86. 

Where  plaintiff  was  injured  in  the  day- 
time at  a  crossing  where  he  was  well  ac- 
quainted, the  view  unobstructed,  and  signals 
were  given,  while  driving  a  rapid  trotter 
and  going  at  more  than  an  ordinary  road- 
gait.  Crandall  v.  Lehigh  Valley  R.  Co.,  25 
^V.  Y.  Supp.  151,  nffit'tAl^,  55-^-  ^-  S.  R. 
170. 

Where  plaintiff,  in  full  possession  of  his 
senses,  stood  upon  a  track  in  a  town  till  an 


engine  ran  against  and  injured  him,  and 
did  not  know  of  its  approach  till  he  was 
knocked  off  the  track.  McAdoo  v.  Rich- 
mond Or*  D.  R.  Co.,  41  Am.  &>  Eng.  R.  Cas. 
524,  i>o5  N.  Car.  140,  11  S.  E.  Rep.  316. 

Where  plaintiff  attempted  to  cross  a 
track  which  is  several  feet  above  the  level 
of  surrounding  fields,  on  which  there  are 
no  obstructions  to  view  or  to  sound,  in 
broad  dayliglit,  and  failed  to  look  either 
way  on  the  track  or  to  listen  to  the  noise 
made  by  an  approaching  train.  Brown  v. 
Texas  &>  P.  R.  Co.,  42  La,  Ann.  350,  7  So. 
Rep.  682. 

(2)  Injuries  resulting  in  death. —  In  a  suit 
by  the  personal  representative  it  appeared 
that  the  country  was  level  at  the  place  of 
the  accident,  and  that  the  deceased  could 
readily  have  seen  the  approaching  train, 
but  drove  upon  the  crossing  without  look- 
ing for  it,  and  was  not  seen  by  the  com- 
pany's servants  until  it  was  too  late  to  check 
the  train.  Held,  that  a  verdict  in  favor  of 
plaintiff  could  not  be  sustained,  even  if  a 
bell  was  not  rung  or  a  whistle  sounded,  as 
required  by  law.  Chicago,  B.  &*  Q.  R.  Co. 
v.  Lee,  68  ///.  576.— Quoted  in  Cliicago 
W.  D.  R.  Co.  V.  Klauber,  9  111.  App.  613; 
Quincy  Horse  R.  &  C.  Co.  v.  Gruse,  26  111. 
App.  397. 

An  instruction,  in  an  action  to  recover 
damages  for  the  death  of  a  person  who  was 
killed  by  an  engine  and  tender  which  were 
running  backwards,  that  if  the  bell  was 
ringing  and  there"  was  a  light  upon  the 
tender  which  might  have  been  seen  at  a 
distance  of  six  hundred  and  fifty  feet  from 
the  crossing,  the  plaintiff  cannot  recover, 
ought  not  to  be  refused  when  there  is  evi- 
dence to  support  the  facts  stated.  Union 
R.  Co.  v.  State,  42  Am.  &*  Eng.  R.  Cas,  172, 
72  Md.  153,  19  Atl.  Rep.  449. 

Plaintiff's  intestate  had  obtained  permis- 
sion to  learn  telegraphy  at  a  station  and 
had  been  warned  by  the  agent  not  to  go  on 
the  tracks.  He  volunteered  to  go  on  an 
errand  for  the  station  agent,  where  he  was 
more  or  less  familiar,  and  with  the  knowl- 
edge that  a  train  was  approaching.  He 
went  on  the  track  witliout  giving  any  heed 
to  the  train,  and  could  have  stepped  off  in 
safety  after  the  signal  was  given.  Held, 
that  no  action  could  be  maintained  for  his 
death.  Barstow  v.  Old  Colony  R.  Co.,  28 
Am.  &*  Eng.  R.  Cas.  473,  143  Afass.  535,  10 
A',  E.  Rep.  253.— Api'LVING  Butterficld  v. 
Western  R.  Corp.,  10  Allen  (Mass.)  532. 
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Plaintiff  and  his  wife  were  driving  on  a 
highway  and  were  struck  in  crossing  a 
traci{  by  a  train,  and  the  wife  killed  and 
plaintiff  injured.  The  train  was  a  special 
one  and  not  on  schedule  time,  and  the  com- 
pany had  failed  to  fence  as  required.  The 
cab  was  moving  at  a  slow  pace  and  trains 
could  be  seen  from  the  approach  to  the 
crossing  some  500  yards,  but  neither  the 
driver  nor  any  of  the  party  saw  the  train 
until  the  horses'  feet  were  on  the  track  and 
the  train  very  near.  The  driver  knew  the 
locality,  and  the  preponderance  of  evidence 
was  that  the  whistle  was  sounded  some 
three  or  four  hundred  yards  from  the  cross- 
ing. Held,  that  the  contributory  negligence 
of  plaintiff  and  that  of  his  driver  prevented 
a  recovery  in  his  own  right  or  as  adminis- 
trator of  his  wife.  While  the  company  was 
negligent  in  not  fencing,  its  negligence  was 
not  the  proximate  cause  of  the  accident, 
Winckler  v.  Great  Western  R.  Co.,  18  U.C. 
C.  P.  250. 

250.  Special  train.s,  or  trains  out 
of  time. — (i)  Special  trains.— One  who 
approaches  a  track  and,  without  looking  or 
listening,  or  giving  any  attention  to  his 
surroundings,  steps  tliereon,  and  is  almost 
immediately  struck  by  a  passing  train,  is 
guilty  of  such  contributory  negligence  as  to 
prevent  his  recovery  for  the  injuries  so  re- 
ceived, though  the  train  was  an  extra  one 
and  no  signal  was  given  of  its  approach. 
Maxey  v.  Missouri  Pac.  R.  Co.,  113  Mo.  1, 
20  5.  IV,  Rep.  654. — Approving  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Houston,  95  U.  S.  697 ; 
Austin  V.  Chicago,  R.  I.  &  P.  R.  Co.,  91  111. 
35.  Following  Boyd  v.  Wabash  Western 
R.  Co.,  105  Mo.  371 ;  Yancey  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  93  Mo.  433  ;  Taylor  v.  Mis- 
souri Pac.  R.  Co..  86  Mo.  457 ;  Powell  v. 
Missouri  Pac.  R.  Co.,  76  Mo.  80;  Turner  v. 
Hannibal  &  St.  J.  R.  Co.,  74  Mo.  602; 
Henze  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  71 
Mo.  636;  Zimmerman  v.  Hannibal  &  St.  J. 
R.  Co.,  71  Mo.  476. 

The  fact  that  one  about  to  cross  a  track 
knows  that  a  train  has  just  passed,  and  ac- 
cording to  the  time-table  another  train  will 
not  pass  for  some  time,  does  not  relieve 
him  from  the  exercise  of  due  care  in  iool<- 
ing  and  listening  for  trains  that  may  be 
rimniiig  off  time.  Durbin  v.  Oregon  R.  &* 
N.  Co.,  32  Am,  «S-  Eng.  R.  Cas.  149,  17 
Oreg.  5,  II  Am.  St.  Rep.  778,  17  Pac.  Rep.  5. 

But  in  such  a  case  plaintiff  is  only  boimd 
to  looi'  when  to  do  so  would  aid  him  in  as- 
3  D.  R.  D.  -37. 


certaining  the  approach  of  a  train ;  under 
other  circumstances  he  has  a  right  to  rely 
upon  his  sense  of  hearing.  Hinkle  v.  Rich- 
mond &^  D.  R.  Co.,  109  iV.  Car.i,-]i,  13  S.  E. 
Rep.  884. 

(2)  illustrations. — Where   a   p"rson, 

in  a  sleigh  drawn  by  one  horse,  on  a  wagon 
road,  approaching  a  crossing  witli  which  he 
was  familiar,  could  have  seen  a  coming 
train  during  its  progress  through  a  distance 
of  70  rods  from  the  crossing,  if  he  had 
looked  from  a  point  at  any  distance  within 
600  feet  from  the  crossing,  and  was  struck 
by  the  train  at  the  crossing  and  injured,  he 
was  guilty  of  contributory  negligence,  even 
though  the  train  was  not  a  regular  one  and 
was  running  at  a  h'gh  rate  of  speed,  and  did 
not  stop  at  a  depot  70  rods  from  the  cross- 
ing in  the  direction  from  which  the  train 
came,  and  did  not  blow  a  whistle  or  ring  a 
bell  between  the  depot  and  the  crossing. 
Schofield\.  Chicago,  M.  &-  St.  P.  R.  Co.,  19 
Am.  &»  E>ig.  R.  Cas.  353,  114  U.  S.  615,  5 
Sup.  Ct.  Rep.  1 1 25. — Approving  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Houston,  95  U.  S.  697. 
—Approved  in  Bertelson  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  5  Dak.  313,  40  N.  W.  Rep. 
531  ;  Ladouceur  v.  Northern  Pac.  R.  Co.,  4 
Wash.  38.  Distinguished  in  State  v. 
Union  R.  Co.,  42  Am.  &  Eng.  R.  Cas.  167, 
70  Md.  69.  Quoted  in  Bauer  v.  St.  Louis, 
L  M.  &  S.  R.  Co.,  46  Ark.  388 ;  New  York, 
P.  &  N.  R.  Co.  V.  Keliam,  32  Am.  &  Eng. 
R.  Cas.  114,  83  Va.  851.  Ricconxiled  in 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408. 

Plaintiff  attempted  to  walk  across  or 
along  the  main  track  of  a  railroad.  There 
was  nothing  to  obstruct  his  view  of  the 
track  or  divert  his  attention  from  the  con- 
ditions surrounding  him ;  but  he  failed  to 
look  for  approaching  trains,  and  was  struck 
and  injured  by  a  passing  locomotive.  Held, 
that  he  was  guiky  of  contributory  negli- 
gence preventing  a  recovery,  although  he 
did  not  expect  a  train  and  no  regular  train 
was  due  there  at  that  time.  Schmolse  v. 
Chicago,  M.  &^  St.  P.  R.  Co.,  83  Wis.  659, 
53  N.  IF.  Rep.  743,  54  A'.  IV.  Rep.   106. 

(3)  Trains  behind  time. — The  fact  that 
the  train  is  behind  time  and  is  running 
faster  than  usual  at  the  crossing,  does  not 
excuse  plaintiff  from  exercising  the  care 
and  caution  required  of  him  when  the  train 
is  running  at  its  usual  rate.  Cincinnati,  /., 
St.  L.  &^  C.  R.  Co.  V.  Hmvard,  1 24  Ind.  280, 
24  A'.  E.  Rep.  892.— Disapproving  Pitts- 
burgh, C.  &  St.  L.  R,  Co.  V,  Martin,  82  Ind. 
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476.—  JVr^/ii  V.  Cincinnati,  N.  O.  &*  T.  P. 
a:  Co.,  (A>.)  21  S.  W.  Rep.  581.  Howard 
V.  Northern  C.  R.  Co.,  17  A^  Y.  S.  R.  190,  49 
Hun  605,  I  .V.  Y.  Stipp.  528.— Reviewing 
Woodward  7-.  New  York,  L.  E.  &  W.  R.  Co., 
106  N.  Y.  369,  II  N.  Y.  S.  R.  169. 

But  he  is  not  bound  to  the  same  degree 
of  care  where  no  train  is  due  and  he  has  no 
knowledge  of  its  aijproach,  as  when  these 
conditions  confront  liim.  Guggenheim  v. 
Lake  Shore  (S>»  M.  S.  R.  Co. ,  yi  Am.  6-  Eng. 
R.  Cas.  89,  66  Mich.  1 50,  9  West.  Rep.  903, 
33  N.  IV.  Rep.  161. 

Nor  is  it  always  negligence  to  cross  a 
track  at  times  when  a  train  is  not  due  or 
cannot  be  reasonably  expected  to  pass,  with- 
out looking  for  a  train,  when  no  signal  of  its 
approach  is  given  by  the  ringing  of  a  bell 
or  otherwise.  McGrath  v.  Hudson  River  R, 
Co.,  19  How.  Pr.  (A'.  Y.)  211,  32  Bari.  144. 

The  failure  of  a  person  to  look  along  the 
track  before  attempting  to  cross  it  is  not 
negligence,  if  there  is  sufficient  evidence, 
without  that  precaution,  to  satisfy  a  person 
of  ordinary  carefulness  that  the  track  is 
clear — as  when  he  knows  it  is  not  the  usual 
train  time  and  he  does  not  hear  the  usual 
signal.  Cahill  v.  Cincinnati,  N.  O.  (S«»  T.  P. 
R.  Co.,  49  Am.  <S-  Eng.  R.  Cas.  390,  92  Rj. 
345.  18  5.  IV.  Rep.  2.' 

(4) illustrations. — A  person  in  cross- 
ing a  track  should  look  and  see  if  a  train  is 
coming;  if  he  does  not  he  cannot  recover  for 
an  injury  received,  although  the  train  that 
injured  him  was  behind  time  about  thirty 
minutes  and  he  was  crossing  the  track  to 
get  on  another  train.  Anderson  v.  Railroad 
Co.,  12  Phila.  {Pa.)  369. 

Plaintiff  was  injured  after  dark  while 
crossing  a  switch  some  five  hundred  feet 
from  a  station,  by  two  coaches  that  had 
been  cut  loose  from  a  train  at  the  station 
and  were  running  on  the  switch  of  their 
own  momentum,  and  at  the  rate  of  five 
miles  an  hour.  The  train  from  which  the 
cars  were  detached  wiis  two  hours  late ; 
they  were  lighted  inside,  and  a  brakeman 
rode  on  the  front  platform  with  a  red  lan- 
tern, but  no  other  warning  was  given  except 
such  noise  as  the  cars  would  make  in  run- 
ning on  the  track.  Plaintiff  stepped  on  the 
switch  without  looking  for  trains.  Held, 
that  he  was  guilty  of  contributory  negli- 
gence, and  a  nonsuit  should  have  been 
allowed.  Ho7vard\'.  Northern  C.  R.  Co.,  17 
A'.  Y.  S.  R.  190,  49  Hun  605,  i  A'.  F.  Supp. 
528. 


Where  the  evidence  tended  to  show 
among  other  things,  that  the  plaintiff  and 
the  engine  were  going  in  nearly  the  same 
direction,  the  highway  making  an  angle  of 
30"  with  the  railroad  at  the  crossing;  that 
the  accident  occurred  on  Sunday,  when  no 
train  was  due ;  that  the  plaintiff  and  her 
sister,  who  was  riding  with  her,  looked 
along  the  track  when  they  were  200  feet 
from  the  crossing,  again  when  they  were 
100  feet  away,  and  once  afterwards,  but  saw 
nothing;  that  they  first  saw  or  heard  the 
engine  when  it  gave  an  alarm  about  400 
feet  from  the  crossing,  and  when  it  was  too 
late  to  avoid  the  collision  ;  and  that  from  a 
point  on  the  highway  seventy  or  eighty  feet 
from  the  crossing,  to  a  point  w'thin  a  few 
feet  thereof,  the  view  of  an  ?  >proaching 
engine  would  be  shut  out  by  a  water  tank 
— held,  that  the  question  of  contributory 
negligence  was  properly  left  to  the  jury. 
Hahn  v.  Chicago,  M.  &*  St.  P.  R.  Co..  78 
PVis.  396,  47  N.  W.  Rep.  620. 

257.  Where  the  injury  occurs  at 
nigrht. — An  instruction  that  "  if  plaintiffs 
drove  upon  the  track  in  the  dark,  without 
stopping  to  investigate,  when  by  stopping 
and  listening  they  could  have  learned  that 
a  train  was  approaching,  they  were  guilty 
of  contributory  negligence  and  could  not 
recover"  was  properly  refused  where  it  ig- 
nored evidence  that,  at  a  time  when  no 
regular  train  could  be  anticipated,  defendant 
had  removed  the  watchman  and  extin- 
guished the  light  usually  kept  at  the  cro-.v 
ing,  and  that,  after  plaintiffs  d'^ovi  1  -  in  i.'...; 
track,  defendant's  engine  was  pi"  .  ;•'  ..':"n 
without  signal  of  warning  and  ..  .u  ir/id- 
ing  by  the  crossi..g  backed  aga  iir, .  p!  ci.ff," 
wagon.  Whether  under  such  circur.  .nces 
plaintiffs  were  guilty  of  negligence  and,  if 
so,  whether  such  negligence  contributed  to 
the  injury,  were  questions  for  the  jury.  St. 
Louis,  I.  M.  &*  S.  R.  Co.  v.  Amos,  54  Ark. 
1 59,  15  S.  IV.  Rep.  362. 

Whether  or  not  a  traveler  who  is  injured 
upon  a  crossing  in  the  open  country  on  a 
dark  night  by  a  train  running  without  a 
headlight  is  guilty  of  contributory  negli- 
gence in  failing  to  stop  his  team  before 
entering  upon  the  track  in  order  to  listen 
for  an  approaching  train  is,  at  least,  a  ques- 
tion for  the  jury,  his  view  of  the  track  being 
unobstructed  other  than  by  the  darkness. 
Van  Auken  v.  Chicago  (S-  IV.  M.  R.  Co.,  96 
Mich.  307,  55  A'.  IV.  Rep.  971.— Keviewino 
Mynning  v.  Detroit,  L.  &  N.  R.  Co.,  64  Mich. 
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93;  Brady  I/.  Toledo,  A.  A.  &  N.  M.  R.  Co., 
81  Mich.  616. 

Where  a  plaintiff  is  injured  in  crossing 
where  there  are  several  tracks  and  the  evi- 
dence shows  that  the  night  was  dark  and 
hazy  and  that  one  train  had  just  passed 
which  was  yet  making  considerable  noise 
and  carrying  several  lights  at  its  rear;  that 
another  lay  near  the  crossing  with  a  bright 
headlight,  and  that  there  were  various 
switch-lights  near  by;  and  plaintiff  testifies 
that  he  looked  both  ways  before  entering 
the  tracks,  and  there  is  a  conflict  of  evi- 
dence as  to  whether  the  signals  were  given, 
tlie  question  of  his  contributory  negligence 
jn  failing  to  see  the  train  injuring  him 
should  be  left  to  the  jury.  Beckwith  v.  New 
York  C.  &>  H.  A'.  K.  Co.,  54  Hun  446,  28  A'. 
Y.  S.  Ji.  292,  7  A',  y.  Siipp.  719;  affirmed  in 
125  A^.  Y.  759,  mem.,  36  N.  Y.  S.  K.  loio. 

Plaintiff  was  injured  at  night  on  a  side- 
walk crossing  defendant's  tracks.  There 
were  several  tracks  running  north  and 
south  across  the  street,  and  plaintiff,  who 
was  going  west,  had  stopped  between  the 
rails  of  the  east  track  and  was  watching  a 
train  going  south  on  the  next  track  when 
he  was  struck  by  an  engine  coming  from 
the  south  on  the  east  track.  The  testi- 
mony tended  to  prove,  among  other  things, 
that  plaintiff  did  not  know  that  he  was  on 
the  track,  but  supposed  the  train  going 
south  was  upon  the  east  track,  and  there- 
fore did  not  look  to  the  soutii  for  an  ap- 
proaching train  or  engine ;  that  tlie  sidewalk 
was  planked  on  a  level  with  the  tops  of  the 
rails,  and  that  a  person  might  walk  over  the 
rails  in  the  night  without  discovering  them. 
Held,  that  the  question  of  contributory  neg- 
ligence was  one  for  the  jury.  Regan  v. 
Chicago,  M.  5^  St.  P.  R.  Co.,  85  Wis.  43.  54 
JV.  IV.  Rep.  623. 

258.  Wlien  a  question  for  jury.*— 
Whether  under  the  various  circumstances 
and  inferences  of  fact  plaintiff,  injured  while 
driving  across  a  track,  exercised  the  proper 
degree  of  care  was  properly  submitted  to 
the  jury.  Hutchinson  v.  St.  Paul,  M.  &*  M. 
R.  Co.,  19  Am.  &*  Eng.  R.  Cas.  280,  32  Minn. 
398,  21  N.  W.  Rep.  212.— Distinguished 


*See  also  ante,  218;  post,  307,  311, 
329. 

Failure  to  look  and  listen.  Whether  negli- 
gence is  question  of  law  or  a  question  of  fact, 
see  note,  39  Am.  &  Eng.  R.  Cas.  624. 

Injury  at  crossing.  When  plaintiiT's  contribu- 
tory negligence  for  the  jury,  see  35  Am.  &  Eng. 
R.  Cas.  403,  abst>. 


IN  Rheiner  v.  Chicago,  St.  P.,  M.  &  O.  R. 
Co.,  36  Minn.  170. 

Though  the  injury  and  defendant's  neg- 
ligence are  conceded,  and  tlie  testimony 
strongly  preponderates  against  plaintiff  on 
his  contributory  negligence,  yet,  if  the  plain- 
tiff testifies  that  before  crossing  the  track 
he  slowed  up  his  buggy  till  it  did  not  pre- 
vent his  hearing  all  he  could  have  heard  if 
he  had  come  to  a  full  stop,  the  case  siiould 
go  to  the  jury.  Masterson  v.  Chicago,  R.  I. 
(Sn>  p.  R.  Co.,  49  Mo.  App.  6. 

Although  from  the  uncontradicted  evi- 
dence it  might  have  been  inferred  that  if 
the  traveler  had  stopped,  and  looked,  and 
listened,  he  would  liave  seen  the  approach- 
ing train,  it  was  for  tlie  jury  to  determine 
the  fact.  Pennsylvania  R.  Co.  v.  IVeber,  76 
Pa.  St.  1 57. 

A  man  was  found  dead  on  a  railroad 
where  it  crossed  a  street,  having  been  killed 
by  a  train  of  cars.  Held,  that  whether  lie 
was  lawfully  on  the  railroad  and  whether 
his  own  negligence  contributed  to  his  death 
were  for  the  jury.  Lehigh  Valley  R.  Co.  v. 
Hall,6\  P^z.  5/.  361.— Reviewed  in  Solen 
V.  Virginia  &  T.  R.  Co.,  13  Nev.  106;  Brown 
V.  Pennsylvania  R.  Co.,  15  Phila.  (Pa.)  321. 

The  court  cannot  say,  as  matter  of  law, 
that  ordinary  care  required  plaintiff  to  stop 
his  team  and  listen  for  the  train ;  or  that 
trotting  his  team  to  within  a  rod  of  the 
track  was  negligence,  even  though  he  knew 
that  the  train  usually  passed  the  crossing  at 
about  that  time  in  the  day ;  but  these  ques- 
tions are  for  the  jury.  Eilert  v.  Green  Bay 
&-  M.  R.  Co.,  48  Wis.  606,  4  A^  W.  Rep. 
769.— Distinguished  in  Seefeld  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  32  Am.  &  Eng.  R. 
Cas.  109,  70  Wis.  216,  35  N.  W.  Rep.  278. 

An  instruction  that  it  was  the  duty  of  a 
person  approaching  a  railroad  crossing  to 
have  looked  up  the  track,  if  by  so  doing  he 
could  have  ascertained  the  approach  of  a 
train  at  a  sufficient  distance  to  have  avoid- 
ed it — held,  proper.  The  question,  wliat 
was  such  sufficient  distance,  was  for  the 
jury.  Bower  v.  Chicago,  M.  &*  St.  P.  R.  Co.. 
19  Am.  &^  Eng.  R.  Cas.  301,  61  H7.v.  457,  21 
A^  W'.  7\\p.  536.— Reviewed  in  Duame  f. 
Chicago  &  N.  W.  R.  Co.,  35  Am.  &  Eng.  R. 
Cas.  416,  72  Wis.  523,  7  Am.  St.  Rep.  879, 
40  N.  W.  Rep.  394. 

In  an  action  for  an  injury  at  a  crossing  .1 
careful  statement  was  made  by  tliecompany 
of  the  speed  of  the  train  and  the  estimated 
speed  at  which  the  injured  person  was  driv- 
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ing,  and  from  such  calculations  it  was  in- 
sisted that  he  was  guilty  of  negligence 
either  in  not  looking  and  seeing  the  train, 
or  in  having  loolced  at  a  place  where  he 
could  liave  saved  himself  from  accident. 
Held,  that  from  the  nature  of  such  calcula- 
tions the  demonstration  is  not  absolutely 
certain,  and  the  court  is  warranted  in  sub- 
mitting the  case  to  the  jury.  Ptiffw.  Lehigh 
Valley  R.  Co.,  71  Hun  {N.  V.)  577.— Quot- 
ing Massoth  V.  Delaware  &  H.  Canal  Co., 
64  N.  Y.  524. 

The  contributory  negligence  of  one  injured 
at  a  crossing  should  be  left  to  the  jury  in  the 
follffiving  cases  : 

Where  there  is  any  conflict  in  the  evi- 
dence, or  the  question  is  not  free  from 
doubt.  Endress  v.  Lake  Shore  &*  M.  S.  R. 
Co.,  19  N.  V.  S.  R.  481,  2  JV.  V.  Supp.  719; 
affirmed  {?)  117  JV.  K,  640  niem.,  22  N.  E. 
Rep.  1 130,  27  N.  V.  S.  R.  977. — Applying 
Leonard  v.  New  YorkC.  &  H.  R.  R.  Co.,  10 
J.  &  S.  (N.  Y.)  225 ;  Finklestein  v.  New 
York  C.  &  H.  R.  R.  Co.,  41  Hur  34;  Mc- 
Govern  v.  New  York  C.  &  H.  R.  R.  Co.,  67 
N.  Y.  417.  Distinguishing  Smith  v.  New 
York  C.  &  H.  R.  R.  Co.,  19  Wkly.  Dig. 
230. — Hinkle  v.  Richmond  &^  D.  R.  Co.,  109 
N.  Car.  472,  \iS.  E.  Rep.  884. 

Where  tlie  testimony  upon  the  part  of  the 
defendant  tends  to  show  that  if  the  plain- 
tiff, or  any  of  his  companions,  had  looked 
and  listened,  they  could  have  seen  and 
heard  the  approaching  train  in  time  to  have 
avoided  the  accident.  Cohen  v.  Eureka  &» 
P.  R.  Co.,  14  Nev.  376. — Followed  in 
Bimting  v.  Central  Pac.  R.  Co.,  6  Am.  & 
Eng.  R.  Cas.  282,  16  Nev.  277. 

Where  plaintiff,  driving  a  horse  and  light 
wagon  over  a  crossing,  was  killed  by  a  loco- 
motive, there  being  no  express  testimony  as 
to  whether  he  stopped  and  listened  be- 
fore going  on  the  track.  Pennsylvania  R. 
Co.  V.  H'eber,  76  Pa.  St.  157. 

250. i  1 1  u  s  trat  i  o  11  s .  —  Deceased 

crossed  defendant's  track  and  was  met  by  a 
friend  on  the  adjacent  parallel  track  of  an- 
otlier  road,  thence  turned  back  to  defend- 
ant's track,  and  there  conversed  during  the 
passage  of  a  long  train  running  at  the  speed 
of  five  miles  an  hour  on  the  adjacent  road, 
and  having  separated,  was  then  killed  by  a 
switch  engine  backing  on  defendant's  track 
in  a  direction  opposite  that  of  the  passing 
train,  the  friend  having  got  twenty  feet 
away  before  being  apprised  of  the  accident, 
and  not  having  seen  tlie  switch-engine,  nor 


heard  it  because  of  the  noise  of  the  passing 
train.  Held,  that  it  was  properly  left  to  the 
jury  to  say  whether  or  not  the  deceased  was 
guilty  of  negligence,  under  the  circum- 
stances, in  turning  back  or  in  not  observing 
the  approaching  engine.  Kansas  Pac.  R.  Co. 
V.    Twombly,  3  Colo.   125,  21  Am.  Ry.  Rep. 

447- 

The  plaintiff,  while  lawfully  walking  west- 
ward on  a  sidewalk,  came  to  the  place  where 
the  defendant's  eight  tracks  crossed  the 
same,  where  he  stopped  on  the  eastern  un- 
inclosed  track  and  looked  both  westward 
and  southward.  Several  trains  were  mov- 
ing in  different  directions  on  the  other 
tracks,  and  while  he  was  looking  to  the 
west,  with  his  face  turned  a  little  to  the 
north,  he  was  struck  by  some  cars  coming 
from  the  south,  which  had  just  been 
switched  upon  the  track  upon  which  he 
stood,  and  were  running  down-grade  by 
their  own  momentum,  without  any  engine 
and  without  warning  of  any  kind.  Held, 
that  tlie  facts  did  not  justify  the  court  in 
directing  a  verdict  for  the  defendant.  Lake 
Shore  &*  M.  S.  R.  Co.  v.  fohnscn,  135  ///. 
641,  26  A'.  £■.  Rep.  510;  affirming  35  ///.  App. 

43°- 

If  a  person  with  a  team  crossing  a  rail- 
road upon  the  highway  of  a  village  is  in- 
jured by  an  engine  running  rapidly  back- 
ward at  the  rate  of  30  miles  an  hour,  with- 
out any  whistle  being  sounded,  bell  rung, 
or  any  other  signal  given,  and  such  person 
has  timely  looked  both  ways  up  and  down 
the  track  to  ascertain  if  there  is  any  danger 
in  crossing,  and  fails  to  discover  the  engine 
approaching,  and  tliere  are  complicated  cir- 
cumstances, as  falling  snow,  a  gale  of  wind, 
and  other  things,  calculated  to  deceive  or 
throw  him  off  his  guard — held,  whether  he 
is  guilty  of  negligence  in  attempting  to 
cross  the  track,  under  the  particular  circum- 
stances of  the  case,  is  a  question  of  fact  for 
the  jury.  Atchison,  T.  <Sm  S.  F.  R.  Co.  v. 
Morgan,  42  Am.  &*  Eng.  R.  Cas.  184,  43 
Kan.  I,  22  Pac.  /i'^/.  995.— Distinguishing 
Artz  V.  Chicago,  R.  I.  &  P.  R.  Co.,  34  Iowa 
1 53  ;  Cleveland,  C,  C.  &  I.  R.  Co.  v.  Elliott, 
28  Ohio  St.  340;  Union  Pac.  R.  Co.  v. 
Adams,  33  Kan.  427  ;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Townsend,  39  Kan.  115.  Not 
FOLLOWING  Pennsylvania  R.  Co.  v.  Beale,  73 
Pa.  St.  504,  6  Am.  Ry.  Rep.  158.  Quoting 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Houston,  95 
U.  S.  697. 

Plaintiff  was  injured  while  attempting  to 
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cross  one  track  for  the  purpose  of  taking 
passage  on  a  train  on  another  track,  by  a 
train  rimniiig  at  unusual  speed  and  withou" 
giving  signals.  He  was  required  to  cross 
the  track  in  going  to  his  train,  but  there 
was  no  evidence  that  he  looked  in  the 
direction  in  which  the  train  striking  him 
was  approaching,  before  entering  the  track  ; 
but  he  had  to  walk  some  forty  feet  from  ttic 
platform  to  the  track  where  he  was  injured, 
and  during  part  of  tiiat  time  the  evidence 
tended  to  show  that  he  was  looking  in  the 
direction  of  the  approaching  train,  but  for 
the  purpose  of  seeing  an  acquaintance. 
Held,  tliat  the  question  of  his  contributory 
negligence  was  for  the  jury.  IVIieelock  v. 
Boston  &■*  A.  iV.  Co.,  105  Mass.  203,  2  Am. 
Ky.  Rep.  402. — Distinguished  in  Debbins 
V.  Old  Colony  R.  Co.,  154  Mass.  402  ;  Orms- 
bee  V.  Boston  &  P.  R.  Corp.,  14  R.  I.  102,  51 
Am.  Rep.  354.  Quoted  in  Solen  v.  Vir- 
ginia &  T.  R.  Co.,  13  Nev.  106. 

In  an  action  on  Mass.  Pub.  St.  ch.  112, 
§  213.  for  injuring  a  foot  traveler  on  the 
highway,  at  a  grade  crossing,  there  was  evi- 
dence that  she  was  about  seventy  years  old, 
of  ordinary  intelligence,  with  good  sight 
and  hearing,  and  familiar  with  the  locality  ; 
that  she  was  at  the  time  going  from  her 
home  to  a  store  beyond  the  tracks  to  buy 
provisions  ;  that  the  weather  was  clear,  and 
that  about  forty  feet  from  the  middle  track, 
on  which  she  was  struck,  her  view  towards 
an  approaching  train  was  uninterrupted  for 
several  hundred  feet,  and  from  that  point 
extended  as  she  neared  the  track  ;  that 
there  was  no  gate  or  flagman  at  the  cross- 
ing, and  that  the  statutory  signals  were 
omitted  by  such  train  ;  that  before  and  after 
entering  upon  the  track  she  looked  and  saw 
no  train;  that  when  on  the  nearest  track 
she  heard  the  noise  of  the  train  and  the 
danger  signals;  and  that,  without  looking 
up  to  see  where  the  train  was,  she  tried  to 
cross,  became  confused,  and,  falling  upon 
the  rails,  was  injured.  Held,  that  the  ques- 
tion whether  she  was  guilty  of  gross  or  wil- 
ful negligence  was  properly  submitted  to 
the  jury.  Sullivan  v.  New  York,  N.  H.  >S^ 
H.  R.  Co.,  154  Mass.  524,  28  A'.  E.  Rep.  91 1. 
— Quoted  in  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408. 

It  appeared  that  plaintiff,  who  was  familiar 
with  the  ground,  stopped  twice  to  listen  on 
approaching  the  crossing,  once  at  a  distance 
of  about  one  hundred  and  twenty  feet  and 
again  at  ninety  feet ;  that  he  heard  nothing ; 


that  he  did  not  look  because  a  train  could 
not  be  seen  until  he  came  within  a  few  feet 
of  the  track.  When  he  reached  that  point, 
his  horses  moving  at  a  brisk  walk,  he 
looked  to  the  west  anu  saw  nothing;  then 
he  looked  to  the  east  and  saw  a  train  almost 
on  him,  his  horses  being  at  that  time  nearly 
across  the  rails.  He  struck  them  to  hurry 
them  up,  but  the  buggy  failed  to  clear  the 
track  in  time.  Held,  not  error  to  refuse  to 
instruct  the  jury  that  plaintiff  could  not 
recover.  Kenney  v.  Hannibal  &*  Si.  J.  R. 
Co..  105  Mo.  270,  155.  W.  Rep.  983,  16  5. 
W.  Rep.  837. 

The  evidence  showed  that  plaintiff  stopped 
his  horse  and  listened  for  trains ;  that  he 
heard  a  sound  which  he  took  to  be  a  train 
at  a  station  some  1200  yards  distant;  that 
he  saw  an  engine  some  800  yards  away, 
which  he  supposed  was  a  switch-engine,  be- 
longing to  certain  smelting  works;  that  on 
attempting  to  cross  the  track  he  was  at 
once  struck  by  an  engine  running  much 
faster  than  was  allowed  under  a  city  ordi- 
nance. Held,  that  the  question  of  contrib- 
utory negligence  was  properly  left  to  the 
jury.  Gratiot  v.  Missouri  Pac.  R.  Co.,  {Mo.) 
igS.   IV.  Rep.  31. 

Plaintiff  was  injured  at  a  crossing  where 
she  was  familiar,  and  knew  that  a  train  was 
about  due,  and  where  she  could  have  seen 
the  approaching  train  when  she  was  fifty- 
one  feet  from  the  track.  She  testified  that 
she  looked  and  listened  for  trains  ;  that  the 
watcliman  waved  his  lantern  as  a  signal  to 
cross,  but  just  as  her  buggy  was  on  the 
track  he  stopped  the  horse.  Another  wit- 
ness testified  that  he  came  to  the  track 
from  the  opposite  side  and  was  beckoned 
to  cross,  which  he  barely  did  with  safety; 
but  all  of  this  evidence  was  contradicted 
by  the  company.  Held,  that  the  question 
of  contributory  negligence  was  for  the  jury. 
Richardson  v.  Neiu  York  C.  &*  H.  R.  R.  Co., 
15  .V.  Y.  Supp.  868,  40  A^.  Y.  S.  R.  616,  61 
Hun  624,  mem. 

Where  a  party  is  injured  at  a  street  cross- 
ing and  there  is  some  evidence  of  care  on 
his  part  the  case  should  be  left  to  the  jury. 
So  held,  where  a  plaintiff  testified  that  be- 
fore going  upon  the  track  he  looked  to  see 
whether  an  engine  was  iipproaching  and 
was  very  particular  to  look  for  headlights; 
that  he  looked  both  ways  but  saw  none ; 
and  where  the  other  evidence  shows  that  he 
was  struck  by  an  engine  running  without 
cars  attached,  and  without  a  headlight  or 
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signals  and  maicing  but  very  little  noise. 
Donovan  v.  Long  ' iland  R.  Co.,  ^\  N.  Y.  S. 
K.  183.  67  Hun  73.  22  N.  y.  Supp.  62. 

Where  it  appeared  that  plaintifT  upon  ap- 
proaching defendant's  crossing  stood  up  in 
his  wagon  and  listened  about  a  minute  for 
a  train,  and  then,  driving  ahead,  was  in- 
jured by  a  train,  and  that  no  bell  or  whistle 
was  sounded,  this  latter  fact  being,  however, 
contradicted  by  the  defendant — held,  that 
the  question  of  contributory  negligence 
was  for  the  jury.  Smith  v.  Rio  Grande 
Western  R.  Co.,  9  Utah  141,  33  Pac.  Rep. 
626. 

PlaintifT  while  crossing  a  track  at  night 
was  struck  by  a  train  of  gravel  cars  which 
were  being  pushed  in  front  of  the  locomo- 
tive. There  was  no  light  on  the  foremost 
car,  but  there  was  a  strong  headlight  on 
♦he  locomotive.  He  testified  that  before 
starting  to  cross  he  looked  up  and  down 
the  track  but  did  not  see  the  train  nor  the 
headlight.  Held,  that  the  question  of  con- 
tributory negligence  was  for  the  jury. 
Bohan  v.  Milwaukee,  L.  S.  &•  W.  R.  Co.,  15 
Am.  &*  Eng.  R.  Cas.  374,  58  Wis.  30,  1 5  A'^, 
W.  Rep.  801,  See  also  the  following  cases 
for  instances  where  the  contributory  negli- 
gence of  the  injured  party  was  for  the  de- 
termination of  the  jury:  St.  Louis,  I.  M. 
&*  S.  R.  Co.  V.  Amos,  54  Ark.  1 59,  15  S.  W. 
Rip  362.  Van  Auken  v.  Chicago  &*  W.  M. 
R.  Co.,  96  Afich.  307,  l^  N.  W.  Rep.  971. 
Bechvith  v.  New  York  C.  &>  H.  R.  R.  Co., 
54  Hun  {N.  Y.)  446,  28  A^.  Y.  S.  R.  292,  7 
N.  Y.  Supp.  719;  affirmed  in  \2^  N.  Y.  759, 
mem.,  36  N.  Y.  S.  R.  loio.  Regan  v.  Chi- 
cago, M.  <S-  St.  P.  R.  O.,  85  Wis.  43,  54  N. 
W.  Rep.  623, 

2((0.  Acts  held  not  amounting  to 
np(;Ii(;cnce,  especially  as  matter  of 
law. — The  fact  that  a  plaintiff  injured  by  a 
collision  v/ith  a  passing  train  was,  at  the 
time  of  the  accident,  in  the  employment  of 
a  lumber  firm,  who  kept  a  lumber  yard  in 
violation  of  a  city  ordinance,  is  no  defense 
to  an  action  against  the  company.  Penn- 
sylvania Co,  V.  Frana,  \  1 2  ///.  398. 

In  an  action  for  personal  injuries,  caused 
through  the  alleged  negligence  of  the  de- 
fendant's servants,  whereby  a  buggy,  in 
which  the  plaintiff  was  traveling,  was  struck 
by  a  passing  train  of  cars,  etc.,  a  judgment 
in  favor  of  the  plaintifT  will  not  be  reversed 
because  an  instruction  given  to  the  jury, 
relating  to  the  flagman,  did  not  state,  by 
way  of  qualification,  the  duty  of  the  plain- 


tifT to  look  and  listen  for  an  approaching 
train,  where  the  jury  found  specially,  in 
answer  to  interrogatories,  that  at  the  time 
of  the  alleged  injury,  and  as  the  plaintifT 
approached  the  crossing  in  question,  she 
availed  herself  of  every  opportunity  to 
look  and  listen  for  the  approach  of  a  train 
or  engine  or  car.  Lake  Erie  &-  W.  R.  Co. 
V.  Carspn,  4  Jnd.  App.  185,  30  N.  E.  Rep. 

432- 

Where  the  jury  found  that  the  plaintifT 
and  her  husband  stopped  twice  to  look  and 
listen,  once  64  feet  from  the  track,  and  once 
274  feet  from  the  track,  the  latter  being  the 
farthest  point  distant  from  which  a  view  of 
the  track  could  be  had  in  both  directions, 
there  being  no  evidence  that  either  of  them 
knew  that  a  train  might  be  expected  at  that 
point  at  that  time,  proof  being  produced 
that  the  noise  made  by  the  escape  of  steam 
from  a  freight  engine  standing  near  would 
probably  prevent  plaintifT  from  hearing  an 
approaching  train;  that  the  said  train  was 
moving  at  the  rate  of  35  or  40  miles  an 
hour;  and  that  the  horses  were  on  the 
track  before  the  approach  of  the  train  was 
known,  the  law  will  not  assume  lack  of  care 
on  the  part  of  plaintifT,  and  that  she  did  in 
fact  see  the  train.  Chicago,  St.  L.  &•  P.  R. 
Co.  V.  Spilker,  55  Am,  &>  Eng.  R.  Cas.  200, 
1 34  Ind.  380,  33  N.  E.  Rep.  280. 

A  driver  of  a  team,  injured  at  a  crossing, 
testified  that  he  looked  twice  both  ways 
before  driving  on  the  track,  first  when  otic 
hundred  feet  away  and  again  when  he  was 
sixty  feet ;  and  then  when  he  was  very  near 
the  track  he  looked  one  way  a  third  time, 
but  he  was  momentarily  prevented  from 
looking  the  other  way  by  having  his  atten- 
tion attracted  to  a  boy  who  was  recklessly 
entering  the  track,  when  lie  heard  a  signal, 
but  the  train  was  then  too  near  to  avoid  a 
collision.  Held,  that  a  nonsuit  was  im- 
proper. The  question  of  contributory  neg- 
ligence should  have  been  left  to  the  jury. 
Thompson  v.  New  York  C.  &^  H.  R.  R.  Co., 
no  A".  Y.  636,  2  Silv.  App.  82,  17  N.  E. 
Rep.  690,  13  Cent.  Rep.  240,  16  A'.  Y.  S.  R. 
869;  reversing  ^T,  Hun  16.— DiSTiNGUiSHF.n 
IN  Campbell  v.  New  York  C.  &  H.  R.  R.  Co., 
21  N.  Y.  S.  R.  685,  4  N.  Y.  Supp.  265,  51 
Hun  642.  Reviewed  in  Grand  Trunk  P. 
Co.  V.  Ives,  144  U.  S.  408. 

PlaintifT  was  injured  in  driving  across  a 
track,  and  it  appeared  that  he  was  driving 
slowly  and  listened  for  trains.  It  was 
claimed  that  he  was  negligent  because  the 
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approaching  train  might  have  been  seen 
t.vo  hundred  feet  away  and  he  failed  to  see 
it  until  it  was  within  one  hundred  feet  of 
him.  The  evidence  showed  that  at  the  rate 
of  speed  the  train  was  going  it  would  pass 
one  hundred  feet  in  three  seconds.  Held, 
that  it  cannot  be  said,  as  a  matter  ot  law, 
that  one.  having  the  charge  of  a  te>m,  is 
guilty  of  negligence  in  failing  to  look  for 
trains  for  a  period  of  three  seconds.  Kain 
V.  Nmi  York  Sf  N.  E.  A'.  Co.,  20  N.  V.  S.  A\ 
891.  50  Hun  606,  mem.,  3  A'.  V.  Sitpp.  311. 

When  plaintiff  approached  a  crossing  it 
wi's  blocked  by  freight  trains.  He  stopped 
"vhile  the  trains  were  being  cut,  looked  and 
listened,  and  saw  and  heard  no  approaching 
train  ;  when  the  trains  were  cut  he  ap- 
proached near  the  crossing  and  again 
stopped,  looked,  and  listened,  and  then, 
seeing  and  hearing  no  approaching  train, 
started  to  cross  the  tracks,  when  he  was 
struck  by  an  unscheduled  freight  train  pass- 
ing very  rapidly  without  sounding  the 
whistle  or  bell.  Held,  not  error  to  refuse 
to  instruct  the  jury  to  find  for  defendant  on 
the  ground  of  plaintiff's  contributory  neg- 
ligence. Bare  v.  Pennsylvania  R.  Co.,  135 
Pa.  St.  95,  19  Atl.  Rt'p.  935. 

The  testimony  tended  to  show  that  when 
between  fifty  and  sixty  feet  from  the  cross- 
ing the  plaintiff  looked  in  the  direction 
from  which  defendant's  train  was  coming 
and  did  not  see  it,  though  he  could  have 
seen  it  had  it  then  been  within  900  feet  of 
the  crossing ;  that  his  attention  was  diverted 
by  the  conduct  of  his  horses,  so  that  he  did 
not  look  again  in  that  direction  until  he 
reached  the  track,  when  the  train  was  so 
near  that  a  collision  could  not  be  avoided ; 
that  the  train  was  running  thirty-six  miles 
or  more  an  hour,  and  that  no  warning  was 
given  as  it  approached  the  crossing;  and 
that  if  the  train  had  been  900  feet  away 
when  the  plaintiff  first  looked,  and  had 
been  running  at  the  lawful  rate  of  six  miles 
an  hour,  he  would  have  passed  far  beyond 
til 2  crossing  before  the  train  reached  it. 
Held,  that  it  could  not  be  said,  as  a  matter 
of  law,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Piper  v.  Cliica^o,  M. 
(S^•  St.  P.  R.  Co.,  77  Wis.  247,  46  A'.  W.  Rep. 
165 — Distinguishing  .Allen  v.  Maine  C. 
R.  Co.,  82  Me.  in,  19  Atl.  Rep.  105. 

201.  How  far  one  may  iiru.siiino 
tli:'t  train:*  will  ;l>c  properly  inan- 
agcu.* — It  is  the  duty  of  those  in  charge 


of  a  train  approaching  a  crossing  of  a  street 
in  a  town  or  city  not  only  to  give  warning 
of  the  train's  approach,  but  to  slacken  the 
speed  of  the  train,  and  one  who  is  about  tu 
cross  the  track  has  the  right  to  assume  that 
these  legal  requirements  will  be  complied 
with.  Therefore,  where  one  is  injured  in 
attempting  to  cross  the  track,  by  reason  of 
the  negligence  of  the  company  in  failing  to 
comply  with  these  requirements,  it  cannot 
be  imputed  to  him  as  negligence  that  he 
did  not  stop  and  look  and  listen  to  ascertain 
whether  a  train  was  approaching,  and  his 
failure  to  do  so  does  not  deprive  him  of  the 
right  to  recover;  and  in  such  a  ca^e  it  is 
not  a  material  inquiry  whether  the  collision 
would  have  occurred  if  the  plaintiff  had 
been  driving  at  a  less  speed.  Ramsey  v. 
Louisville,  C.  <S-  L.  R.  Co.,  89  A>.  99,  20  S. 
JV.  Rep.  162. 

One  who  approaches  a  track  and  can 
neither  see  nor  hear  any  indications  of  a 
moving  train  is  not  chargeable  with  negli- 
gence in  assuming  that  there  is  no  car  suffi- 
ciently near  to  make  the  crossing  dangerous. 
He  has  a  right  to  presume  that  in  handling 
their  cars  the  railroad  companies  will  act 
with  appropriate  care,  and  that  the  usual 
signals  of  approach  will  be  seasonably 
given.  Tabor  v.  Missouri  Valley  R.  Co.,  46 
Mo.  353. — Following  Kennayde  v.  Pacific 
R.  Co.,  45  Mo.  255. — Strong  v.  Sacramento 
&*  P.  R.  Co.,  8  Am.  &-  Eng.  R.  Cas.  273,  61 
Cal.  326. 

A  traveler  may  presume  compliance  by 
the  carrier  with  the  municipal  regulation  of 
the  rata  of  speed.  Kellny  v.  Missouri  Pac. 
R.  Co.,  43  Am.  &•  Eng.  R.  Cas.  186,  loi  Mo. 
67,  135.  W.  Rep.  806. 

But  he  has  no  right  to  omit  the  exercise 
of  proper  care  in  crossing  a  railroad  track, 
upon  the  assumption  that  a  train  is  being 
run  precisely  in  obedience  to  a  city  ordi- 
nance. Calligan  v.  New  York  C.  Ss^  H.  R. 
R.  Co.,  59  A^.'  r.  651. 

The  court  charged  that  the  plaintiff  had 
a  right  to  assume  that  the  defendant  would 
do  its  duty  and  ring  a  bell,  adding  further 
that  tlie  plaintiff,  though  he  might  make 
that  assumption,  was  not  relieved  thereby 
from  the  duty  on  his  part  10  vigilantly  use 
his  senses  to  avoid  danger.  Held,  that  the 
instruction  as  qualified  was  proper.  Shaiv  v. 
Jt'juelt,6  Am.  &•  Eng,  R.  Cas.  in,  86  A^. 
Y.  616. 

2<(2.  Traveling  on  or  parallel  with 
track— Duty   to   look  back.—  (0  On 
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/raci. — A  person  standing  or  walking  on  a 
track  at  a  crossing,  who  falls  to  use  his 
senses  of  sight  and  hearing  to  ascertain  the 
approach  of  a  train,  is  guilty  of  contribu- 
tory negligence,  as  matter  of  law,  which 
bars  an  action  for  damages,  unless  the  neg- 
ligence of  the  persons  in  charge  of  the  train 
was  so  reckless  and  wanton  as  to  be  the 
legal  equivalent  of  wilful  or  intentional. 
This  is  the  rule  applicable  to  travelers  and 
the  public  generally,  and  it  applies,  a  forti- 
ori, to  a  watchman  or  flagman  employed  by 
the  railroad  company  for  service  at  the 
crossing.  Louisville  &*  N.  R.  Co.  v.  Cra7v- 
fortl,  89  Ala.  240,  8  So.  Kep.  243.— QuoriNO 
Continental  Imp.  Co.  t/.  Stead,  95  U.  S.  161  ; 
Durbin  %>.  Oregon  R.  &  N.  Co.,  32  Am.  & 
Eng.  R.  Cas.  149,  17  Oreg.  5. 

But  while  one  riding  on  a  wagon  on  the 
track  is  guilty  of  negligence  in  not  looking 
back  for  a  colliding  train,  still  his  negli- 
gence will  not  prevent  recovery  on  his  part 
if  the  servants  of  the  company  in  charge 
of  the  train  SaW,  or  by  the  use  of  proper 
care  might  have  seen,  the  peril  to  which 
the  traveler  was  exposed,  and  thereafter 
could  have  avoided  the  injury  and  failed  to 
do  so.  Hanlon  v.  Missouri  Pac.  R.  Co.,  104 
Mo.  381,  16  5.  W.  Rep.  233. 

Where  a  person  walking  upon  a  track  be- 
tween crossings  fails  to  look  and  listen,  and 
moreover  walks  on  the  track  at  the  time 
when  he  knows  a  train  is  due,  and  after  he 
has  heard  the  same  whistling  in  the  dis- 
tance, he  is  guilty  of  such  contributory 
negligence  as  will  preclude  recovery  by  him 
in  case  of  injury.  Terre  Haute  &^  A  R.  Co. 
V.  Grahatn,  12  Am.  &>  F-ng-  R.  Cas.  77,  95 
Ind.  286,  48  Am.  Rep.  719. 

(2) illustrations.  —  Where  a   person 

walked  upon  the  track  knowing  it  was  time 
for  a  train  going  in  the  same  direction,  and 
looked  back  several  times,  but  did  not  see 
the  train  or  hear  any  signal,  though  he 
thought  he  heard  it  come  to  the  point  from 
which  he  started,  and  he  could  have  seen 
the  train  for  nearly  a  quarter  of  a  mile,  but 
did  not  observe  it  until  it  struck  him,  and 
those  in  charge  of  the  train,  on  observing 
that  said  person  was  heedless  of  the  ap- 
proaching danger,  made  the  usual  efforts  to 
stop  the  train  and  avoid  running  upon  him 
— held,  that  he  could  not  recover  for  the 
injury.  Terre  Haute  &■*  I.  R.  Co.  v.  Graham, 
46  Ind.  239,  6  Am.  Ry.  Rep.  358. 

A  traveler,  turning  his  vehicle  upon  a 
track  upon  a  public  street  on  which  he  has 


a  right  to  travel,  is  not  guilty  of  contribu- 
tory negligence  so  as  to  prevent  his  recov- 
ery for  injuries  from  a  train  colliding  with 
him  in  the  rear  because  he  did  not  look 
back  for  such  train,  unless  by  so  looking  he 
would  have  discovered  that  it  was  so  near 
that,  taking  into  consideration  the  rate  of 
speed  at  which  he  had  a  right  to  believe  it 
to  be  moving,  and  the  other  surrounding 
circumstances,  it  was  imprudent  for  a  rea- 
sonably prudent  man  to  go  upon  the  track. 
Kellny  v.  Missouri  Pac.  R.  Co.,  43  Am.  &> 
Eng.  R.  Cas.  186,  loi  Mo.  67, 13  S.  H\  Rep. 
806.— Applied  in  Jennings  7/.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  112  Mo.  268. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence in  driving  some  sixty  feet  along  the 
track  before  crossing,  after  having  looked 
for  trains  approaching.  Ehrisman  v.  East 
Harrisburg  City  Pass.  R.  Co.,  51  Am.  &* 
Eng.  R.  Cas.  1 90,  1 50  Pa.  St.  1 80,  24  At  I. 
Rep.  596,  30  W.  N.  C.  373,  23  Pittsb.  L.J. 
(iV.  S.)  73,  9  Lane.  L.  Rev.  356. 

The  locomotive  was  not  going  at  an  un- 
due rate  of  speed,  and  no  statute  required 
the  engineer  to  sound  a  signal  at  that  place. 
The  engineer  saw  plaintiff  approach  the 
track  with  the  apparent  intention  of  cross- 
ing, for  which  there  was  ample  time ;  but 
plaintiff  started  to  walk  along  the  track  be- 
tween the  rails.  When  the  engineer  real- 
ized plaintiff's  intention  he  gave  an  alarm, 
but  it  was  too  late.  Held,\\\M  the  engineer 
had  the  right  to  assume  that  plaintiff  would 
cross  the  track  and  that  he  knew  the  loco- 
motive was  approaching;  and  a  verdict  to 
the  effect  that  the  exercise  of  reasonable 
care  by  the  engineer  might  have  avoided 
the  consequences  of  plaintiff's  negligence  is 
unwarranted.  Schmolze  v.  Chicago,  M.  &^ 
St.  P.  R.  Co.,  83  IVis.  659,    53  A'.  IV.  Rep. 

743,   54  A".   !V.  Rep.    106. — DlSTINCULSHING 

Valin  V.  Milkaukee  &  N.  R.  Co.,  82  Wis.  i. 

Even  if  the  accident  in  such  a  case  might 
have  been  avoided  by  the  exercise  of  rea- 
sonable care  on  the  part  of  the  engineer 
after  discovering  plaintiff's  negligence,  it  is 
doubtful  whether  plaintiff  could  recover, 
since  up  to  the  very  moment  of  the  injury 
his  negligence  mingled,  as  an  efficient  and 
equally  operating  cause,  with  the  negligence 
of  the  engineer.  Schmolze  v.  Chicago,  M. 
&*  St.  P.  R.  Co.,  83  Wis.  659,  53  N.  IV.  Rep. 
743,  54  A^.   JV.  Rep.  106. 

(3)  Parallel  with  track. — Travelers  upon  a 
J-I^hway  which  runs  parallel  to  a  track,  be- 
fore crossing  it  are  under  no  obligation  to 
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look  for  trains  before  they  discover  the 
crossing.  Gulf,  C.  &*  S.  F.  R,  Co.  v.  Gr ten- 
lee,  35  Am.  &•  En^.  A\  Cas.  425,  70  Tex.  553, 
8. v.   IV.  Rep.  129. 

The  evidence  showed  that  plaintifl  was 
traveling  on  a  highway  which  ran  near  to 
and  parallel  with  a  railroad ;  that  he  had 
turned  several  times  to  look  for  trains,  the 
last  time  when  about  100  yards  from  a 
crossing,  and  seeing  none  for  a  mile  back, 
aitempted  to  cross.  It  appeared  that  the 
train  was  overdue  and  he  had  reason  to  be- 
lieve lliat  it  iiad  already  passed  ;  if  not,  that 
ii  was  wiiere  a  whistle  should  be  sounded. 
Held,  that  it  was  not  negligence /<'r  Ji*  for 
him  to  attempt  to  cross  the  track  without 
again  stopping,  looking,  and  listening  for 
trains.  Wright  v.  Cincinnati,  N.  O.  <3-*  T. 
y.  R.  Co.,  (A>.)  21  .V.  IV.  Rep.  581.— AP- 
PROVING Cahill.z/. Cincinnati,  N.  O.  &  T.  P. 
R.  Co.,  (Ky.)  18  S.W.  Rep.  2.  Reviewing 
Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17 
Mich.  99. 

203.  Duty  to  luok  and  listen  not 
alt'ccted  hy  coinimny's  neg:lig:ciicc, 
generally.*— One  who  goes  upon  a  track 
at  a  crossing  witiiout  looking  or  listening 
for  a  train,  when  by  looking  the  approach- 
ing train  could  have  been  seen,  and  who  is 
injured,  is  guilty  of  such  contributory  neg- 
ligence as  will  preclude  a  recovery,  notwith- 
standing the  negligence  of  the  trainmen  in 
operating  and  managing  the  train.  Butts  v. 
St.  Louis,  I.  M.  (5-  i'.  A'.  Co.,  98  Mo.  272,  1 1 
S.  IV.  Rep.  754.  Toleilo.  IV.  <S-  IV.  R.  Co. 
v.  Shuckinan,  50  Intl.  42.  Tucker  v.  Ne7tt 
York  C.  &•  H.  R.  R.  Co.,  124  N.  V.  308,  26 
jV.  E.  Rep.  916,  36  A'^.  Y.  S.  R.  272  ;  revers- 
'"JC  33  N-  y-  S.  R.  863.  II  A'.  Y.  Supp.  692. 

In  an  action  to  recover  damages  for  inju- 
ries so  sustained,  the  plaintiff  must  show 
that  he  did  his  duty  in  respect  to  looking 
and  listening,  or  prove  facts  from  which  the 
inference  can  reasonably  be  drawn  that  he 
did.  Tucker  v.  Nenv  York  C.  &<>  H.  R.  R. 
Co.,  124  N.  Y.  308,  26  iV.  E.  Rep.  916,  36  A^. 
Y.  S.  R.  272 ;  reversing  33  A^.  Y.  S.  R.  863, 
II  A^.   K  Supp.  692. 

The  rule  that  a  person  who  goes  on  a  rail- 
road track  or  purposes  crossing  it  must  use 
his  eyes  and  ears  to  avoid  injury,  and  that  if 
he  neglects  to  do  so  and  is  injured  he  can- 
not recover,  notwithstanding  the  negligence 
of  the  company,  is  not,  however,  of  univer- 
sal application,  but  has  exceptions  under 

*  See  also  ante,  197  ;  post,  321. 


exceptional  circumstances.  Jennings  v.  St. 
Louis,  /.  M.  «S-  5.  R.  Co.,  1 1 2  Mo.  268.  20  .V. 
\V.  Rep.  490. 

Although  a  company  may  be  negligent  in 
detaclrng  an  engine  from  the  cars  com[)os- 
ing  the  train  and,  by  increasing  its  speed, 
widely  separate  it  from  the  cars,  which  are 
allowed  to  run  over  a  crossing  without 
means  of  giving  the  statutory  warning,  yet 
if  a  pedestrian  who  is  familiar  with  the 
crossing  and  the  habit  of  the  company  to 
so  detach  the  engine  is  run  over  and  killed 
by  the  drifting  train  in  the  daytime,  when 
by  looking  or  heeding  outcries  he  could 
have  avoided  irijiiry,  an  action  for  damages 
will  not  lie.  Chictxgo  &•  E.  /.  R.  Co.  v. 
Hetlges,  37  Am.  &*  Eng.  R.  Cas.  516,  118  /ml. 
5,  20  A^  /i.  Rep.  530. — Distinguished  in 
Pennsylvania  Co.  v.  Stegemeier,  118  Ind. 
305,  20  N.  E.  Rep.  ^43. 

One  who  recklessly  goes  upon  the  track 
without  looking  or  listening  for  trains  and 
is  killed,  when  by  looking  or  listening  he 
would  have  been  apprised  of  the  approach 
of  the  train,  is  guilty  of  such  contributory 
negligence  as  to  preclude  a  recovery  in  an 
action  for  his  death,  notwithstanding  the 
train  was  at  the  time  running  at  a  rate  of 
speed  forbidden  by  an  ordinance  of  the  city 
in  which  the  accident  occurred,  and  also 
failed  to  ring  the  bell.  (Black,  J.,  dissent- 
ing.) Taylor  v.  Missouri  Pac.  R.  Co.,  86 
Mo.  457.— Approving  Harlan  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  64  Mo.  480;  Maher  v. 
Atlantic  &  P.  R.  Co.,  64  Mo.  269;  Zimmer- 
man V.  Hannibal  &  St.  J.  R.  Co.,  71  Mo. 
476;  Halliiian  v.  Hannibal  &  St.  J.  R.  Co., 
71  Mo.  113;  Lenix  7/.  Missouri  Pac.  R.  Co., 
76  Mo.  86;  Powell  v.  Missouri  Pac.  R.  Co., 
76  Mo.  80;  North  Pa.  R.  Co.  t'.  Heileman, 
49  Pa.  St.  60;  Pennsylvania  R.  Co.  ?'.  Reale, 
73  Pa.  St.  504:  Cleveland.  C.  &  C.  R.  Co.  v. 
Crawford,  24  Ohio  St.  631  ;  Dascomb  v. 
Buffalo  &  S.  L.  R.  Co..  27  Barb.  (N.  Y.)  221  ; 
Wilco.x  V.  Rome,  W.  &  O.  R.  Co.,  39  N.  Y. 
358;  Chicago,  R.  I.  &  P.  R.  Co.  t/.  Houston, 
95  U.  S.  697. — Followed  in  Maxeyw.  Mis- 
souri Pac.  R.  Co.,  113  Mo.  I. 

204. in  failing  to  give  signals.* 

—  (I)  The  rule. — The  fact  that  the  servants 
of  defendant  in  charge  of  its  train  were 
negligent  in  not  giving  the  customary  or 
statutory  signals    by  ringing  the    bell  or 

*  Company  not  giving  statutory  signals  not 
liable  in  cases  of  contributory  negligence,  see 
note,  19  Am.  &  Eng.  R.  Cas.  361. 
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sounding  the  whistle  on  approaching  a  pub- 
lic road  crossing  will  not  warrant  a  recovery 
where  the  injured  person  was  guilty  of  con- 
tributory  negligence   in   not    looking  and 
listening  for  the  train  as  he  came  upon  de- 
fendant's right  of  way  and  track.    Drake  v. 
Chicago  &*  A.  R.  Co.,  51  Mo.  App.  562. — 
Quoting  Lenix  v.  Missouri  Pac.  R.  Co.,  76 
Mo.  91. — Chicago  &*  A.  R.  Co.  v.  Robinson, 
8  ///.  App.  140.     Mann  v.  Belt  R.  &■'  S.  Y. 
Co.,  128  Ind.  138.  26  N.  E.  Rep.  819.     Indi- 
ana, B.  &•  W.  R.  Co.  V.  Hammock,  yi  Am. 
&»  Ettg.  R.  Cas.  127,  113  /nd.  1,14  N.E.  Rep. 
737, 12  IVesi.  Rep.  297.     Ivensv.  Cincinnati, 
W.  &•  M.  R.  Co.,  23  Am.f-r*  Eng.  R.  Cas. 
258,  103  Jnd.  27,  2  A^.  E.  Rep.   134.     Penn- 
sylvania  Co,   V.  Rathgeb,   32   Ohio  St.   66. 
Chicago,  B.  <&-  Q.  R.  Co.  v.  Lee,  68  ///.  576. 
St.  Louis  &*  S.  E.  R.  Co.  v.  Mat/tias,  50  /«/, 
65.  8  Am.  Ry.  Rep.  381.     Union  Pac.  R.  Co. 
V.  Adams,  19  Am.  &*  Etig.  R.  Cas.  yj6,  33 
Kan.  i,ZT,(i  Pac.  Rep.  529.— DISTINGUISHED 
IN  Atchison,  T.  &  S.  F.  R.  Co.  v.  Morgan, 
42  Am.    &  Eng.    R.  Cas.    184,  43  Kan.    i. 
Followed  in  Clark  w.  Missouri  Pac.  R.  Co., 
35  Kan.  350. — Grows  v.  Maine  C.  R.  Co.,  67 
Me.  100,  16  Am  Ry.  Rep.  326. — Approving 
Nicliolls  V.  Great  Western  R.  Co.,  27  U.  C. 
Q.  B.  382. — Maxey  v.  Missouri  Pac.  R.  Co., 
113  iMo.  I,  20  5.    W.  Rep.  654.     Taylor  v. 
Missouri  Pac.  R.  Co.,  86  Mo.  457.     Stepp  v. 
Chicago,    R.  /.  6^'  P.  R.   Co.,  85   Mo.   229. 
Lenix  v.  Missouri  Pac.  R.  Co.,  76  Afo.  86. — 
Applied  in  Prewitt  t/.  Eddy,  115  Mo.  283. 
Approved  in  Taylor  v.  Missouri   Pac.  R. 
Co.,  86  Mo.  457.    Followed  in  Dam  rill 
V.  St.  Louis  &  S.  F.  R.  Co.,  27  Mo.  App.  202. 
Quoted  in  Drake  v.  Chicago  &  A.  R.  Co., 
51  Mo.  App.  s''  ^.—Nenze  v.  St.  Louis,  K.  C. 
6»  A^.  A'.  Co.,  2  Am.  &>  Eng.  R.  Cas.  212,  71 
Mo.  636.  — Following  Fletchers.  Atlantic 
&  P.  H.  Co.,  64  Mo.  484;  Hiirlan  7/.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  65  Mo.  22  ;  Pennsylvania 
R.  Co.  V.  Beale,  73  Pa.  St.  504. — Followed 
in  Hi.xson  7'.  St.  Louis,  H.  &  K.  R.  Co.,  80 
Mo.  335;  Maxey  v.  Missouri  Pac.  R.  Co., 
113  Mo.  I.    Quoted  in  Huckshold  7/.  St, 
Louis,  I.  M.  &  S.  R.  Co.,  28  Am.  &  Eng.  R. 
Cas.  659,  90  Mo.  5+8.—  IVenglcr  v.  Missouri 
Pac.  R.  Co.,  16  Mo.  App.  493.     Rodrian  v. 
AV7£;  York,  N.  H.  &*  H.  R.  Co.,  125  N.  Y. 
526.  26  N.  E.  Rep.  741,  35  A'.  Y,  S.  R.  814; 
re-Mr  sing  28  A^.    Y.  S.  iV.  625,  7  V.  Y.  Supp. 
811,     Cullen  v.  Delaware  &^  H.  Canal  Co., 
113  A^.  Y.  667,  2  Silv.  App.  255,  21   A''.  E. 
Rep.  716,  23  A'.  Y.  S.  R.  719;  renter  sing  40 
Hun  tyj,  mem.    Havens  v.  Erie  R.  Co.,  41 


A'^  V.   296;  reversing  53  Barb.  328. — Fol- 
lowing Ernst  V.  Hudson  River  R.  Co.,  39 
N.  Y.  61 :  Wilcox  V.  Rome,  W.  &  O.  R.  Co.. 
39  N.  Y.  358.— Distinguished  in  Solen  v. 
Virginia  &  T.  R.  Co.,  13  Nev.  106.     Fol- 
lowed IN   Eaton  V.  Erie  R.  Co.,  51  N.  Y. 
544 ;  Cook  v.  New  York  C.  R.  Co..  5  Lans. 
(N.  Y.)  401.    Quoted  in  Chicago  &  N.  W. 
R.  Co.  V.  Gertsen,  15  111.  App.  614.     Re- 
viewed IN  Bellefontaine  R.  Co.  v.  Hunter, 
33  Ind.  335. — Ernst  v.  Hudson  River  R.  C^., 
39  A'.  Y.  61,  36  How.  Pr.  84. — Applied  in 
Elliot  V.  Chicago,  M.  &  St.  P.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  62,  5  Dak.  523,  3  L.  R. 
A.  363,  41  N.  W.  Rep.  758.    Followed  in 
Havens   v.    Erie    R.    Co.,  41    N.  Y.    296. 
Quoted  in  Bellefontaine  R.  Co.  v.  Hunter, 
33   Ind.  335 ;   Toledo,  W.  &  W.  R.  Co.  v. 
Shuckman,  50  Ind.  42. — International  &*  G. 
N.  R.  Co.  V.Jordan,  \  Tex.  App.  {Civ.  Cas.) 
494.     Williams  v.  Chicago,  M.  &*  St.  P.  R. 
Co.,  23  Am.  &-  Eng.  R.  Cas.  274,  64  IVis.  i, 
24  A'.  fV.  Rep.  422.     Ormsbee  v.  Boston  <5-  P. 
R.  Corp.,  \\R.1. 102,  5 1  Am.  Rep.  354.    Horn 
V.  Baltimore  &^  O.  R.  Co.,  55  Am.  <S«»  Eng.  R. 
Cas.  153,  54  Fed.  Rep.  301.     Griffith  v.  Bal- 
timore &*  O.  R.  Co.,  44  Fed.  Rep.  574.     Weir 
V.  Canadian  Pac.  R.  Co.,  16  Ont.  App.  100. 
— Reviewing  WanlessT/.  North  Eastern  R. 
Co.,  L.  R.  6  Q.  B.  481,  7  H.  L.  Cas.  12.— Mil- 
ler v.  Grand  Trunk  R.  Co.,  25  U.  C.  C.  P.  389. 
— Following  Johnson  v.  Northern  R.  Co., 
34  U.  C.  Q.  B.  432. — Davey  v.  London  &>  S, 
W.  R.   Co.,  14  Am.  dr-  Eng.  R.  Cas.  650,  L. 
R.  II  Q.  B.  D.  213.— Quoting  Dublin,  W. 
&  W.  R.  Co.  V.  Slattery,  3  App.  Ciis.  11 55. 

The  failure  of  an  engineer  to  give  the 
statutory  signals  as  a  train  is  approaching 
a  street  crossing,  does  not  relieve  a  traveler 
from  the  duty  to  look  and  listen  to  ascer- 
tain if  a  train  is  approaching.  If  he  fails 
to  look  and  listen,  or  after  seeing  a  train, 
undertakes  to  cross  in  front  of  it  and  is  in- 
jured, his  own  contributory  negligence  will 
defeat  a  recovery.  Chicago,  R.  I.  &^  P.  R. 
Co.  V.  Houston,  95  U.  S.  697. — Approved 
IN  Schofield  V.  Chicago,  M.  &  St.  P.  R.  Co., 
19  Am.  &  Eng.  R.  Cas.  353,  1 14  U.  S.  615; 
Thomas  v.  Delaware,  L.  &  W.  R.  Co.,  19 
Blatchf.  (U.  S.)  533  ;  Bertelson  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  5  Dak.  313,  40  N.  W. 
Rep.  531  ;  Taylor  7^.  Missouri  Pac,  R.  Co., 
86  Mo.  457  ;  Maxey  v,  Missouri  Pac.  R  Co., 
113  Mo.  I.  Distinguished  in  Northern 
Pac.  R.  Co.  v.  Holmes,  3  Wash.  T.  543,  18 
Pac.  Rep.  76.  Followed  in  Masser  v, 
Chicago,  R.  I.  &  P.   R.  Co.,  68  Iowa  602 ; 
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Holland  v.  Chicago,  M.  &  St.  P.  R.  Co.,  5 
McCrary  (U.  S.)  549.  18  Fed.  Rep.  243. 
Quoted  in  Parker  v.  Wilmington  &  W.  R. 
Co.,  8  Am.  &  Eng.  R.  Cas.  420,  86  N.  Car. 
221  ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Morgan, 
42  Am.  &  Eng.  R.  Cas.  184. 43  Kan.  i ;  Dur- 
bin  V.  Oregon  R.  &  N.  Co.,  32  Am.  &  Eng. 
R.  Cas.  149,  17  Oreg.  5,  ii  Am.  St.  Rep. 
778,  17  Pac.  Rep.  5;  Chicago  &  N.  W.  R. 
Co.  V.  Gertsen,  15  111.  App.  614;  Holohan 
V.  Washington  &  G.  R.  Co.,  8  Mackey  (D. 
C.)  316;  Schofield  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  2  McCrary  (U.  S.)  268 ;  Blaker  v. 
New  Jersey  "Midland  R.  Co.,  30  N.  J.  Eq, 
240;  Norfolk  &  W.  R.  Co.  v.  Stone,  88  Va. 
310;  Mark  z/.  Petersburg  R.  Co.,  88  Va.  i  ; 
Lewis  V.  Puget  Sound  Shore  R.  Co.,  4 
Wash.  188.  Reconciled  in  Grand  Trunk 
R.  Co.  '/.  Ives,  144  U.  S.  408.  Reviewed 
IN  St'tte  V.  Maine  C.  R.  Co.,  19  Am.  & 
Eng.  R.  Cas.  312,  76  Me.  357,  49  Am.  Rep. 
622. 

(2) and  its  scope  and  extent. — Where 

a  person,  on  approaching  a  crossing  witii  a 
team,  does  not  avail  himself  of  his  sense  ot 
sight  and  liearing,  when  by  proper  exercise 
thereof  he  could  have  avoided  a  collision, 
he  will  be  regarded  as  negligent  on  his  part, 
and  cannot  recover  for  the  injury  where  the 
only  neglect  of  the  company  was  the  omis- 
sion to  give  the  required  signal.  St.  Louis, 
A.  &>>  r.  H.  R.  C  . .  Manly,  58  ///.  300,  1 1 
Ain.Ry.  Rep.  102.— QUOTED  IN  Chicago,  B. 
k  Q.  R.  Co.  V.  Johnson,  8  Am.  &  Eng.  R. 
Cas.  225,  103  111.  512. 

It  is  a  primary  rule  of  legal  caution  that  a 
pTson  about  to  cross  a  track  is  bound  to 
usp  his  eyes  and  ears,  to  watch  for  sign- 
boaids  and  signals,  to  listen  for  bell  and 
whist'e,  and  to  guard  against  the  approach 
of  trains  by  looking  each  way  before  cross- 
ing; and  the  failure  of  the  company  to  pro- 
vide or  give  a  statutory  signal  will  not 
relieve  a  person  from  making  this  observa- 
tion, if  he  has  an  opportunity,  by  a  view  of 
the  road,  to  avoid  danger.  Peiinsyhuinia  K. 
Co.  V.  Risrhter,  2  Am.  &^  Eng.  R.  Cas.  220, 
42  .V.  /.  L.  180.  Fletcher  v.  Atlantic  S^  P. 
R.  Co.,  64  Mo.  484,  17  Am.  Ry.  Rep.  303.— 
QUcviiNc  Gorton  v.  Erie  R.  Co.,  45  N.  Y. 
662. — .\i'Pt,iED  IN  Prewitt  V.  Eddy,  115  Mo. 
283.  DisriNCiuisHED  IN  Leduke  v.  St. 
Louis  &  I.  M.  R,  Co.,  4  Mo,  App.  485. 
Followed  in  Zimmerman  7'.  Hannibal  & 
St,  J.  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  191,  71 
Mo.  476;  Heiize  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.,  3  Am.  &  Eng.  R.  Cas.  212,  71  Mo.  636. 


Quoted  and  distinguished  in  Petty  v, 
Hannibal  &  St.  J.  R.  Co.,  88  Mo.  306. 

One  who  knows  he  is  approaching  a 
crossing,  and  whose  view  of  the  track  is  un- 
obstructed so  that  he  can  see  an  approach- 
ing train  in  time  to  avoid  injury  from  it, 
cannot  as  a  matter  of  law  recover  damages 
for  injuries  inflicted  by  the  train  in  his  ef- 
fort to  cross  the  track,  even  though  the 
railway  company  may  neglect  to  give  the 
signals  required  by  statute  in  crossing  the 
road.  One  approaching  a  railway  track 
must  look  up  and  down  the  track,  and  a 
failure  to  do  so  is  contributory  negligence. 
Galveston,  !{.&•  S.  A.  R.  Co,  v.  Kutac,  72 
Tex.  643,  w  S.  W.  Kep.  i  rj.  Missouri  Pac. 
R.  Co.  v.  Peay,  {Tex.)  20  S.  W.  Rep.  57. 

The  failure  of  the  company  to  give  the 
customary  or  statutory  signals  will  not  ex- 
cuse the  negligence  of  the  person  injured  in 
the  following  cases  : 

Where,  on  approaching  a  crossing,  he 
does  not  stop  and  look  for  trains,  wiiere 
there  is  any  point  within  a  reasonable  dis- 
tance from  the  crossing  from  which  he  can 
observe  a  train  approaching;  or  when  no 
train  being  seen  h**  does  not,  on  nearing 
the  crossing,  stop  and  listen  for  the  sound 
which  ordinarily  follows  a  moving  train. 
Louisville,  N.  A.  &'  C.  R.  Co.  v.  Stommel, 
126  Tnd.  35,  25  A^.  E.  Rep.  863. 

Or  where  he  looked  for  danger  from  a 
given  point  and  then  closed  his  eyes  and 
paised  upon  the  track.  Thornton  v.  Cld'e- 
land,  C,  C,&'  St.  L.  R.  Co.,  131  Ind.  492, 31 
N.  E.  Rep.  185. 

Or  where  he  attempted  to  cross  the  track 
and  failed  to  look  and  listen  both  ways  for 
trains.  Gorton  v.  Erie  R,  Co.,  45  A',  V.  660. 
—Approved  in  Haines  v.  Illinois  C.  R. 
Co.,  41  Iowa  227.  Quoted  in  Fletcher  v. 
Atlantic  &  P.  R.  Co.,  64  Mo.  484;  Dlauhi  ?-. 
St.  Louis,  I.  M.  &  S.  R.  Co..  105  Mo.  645. 
Reviewed  in  Gonzales?/.  New  York  &  H. 
R.  Co.,  50  How.  Pr.  (N.Y.)  126.— A'i.von  v. 
Chicago.  R.  /.  &*  P.  /<!.  Co.,  84  /07t'a  331,  51 
A",  ir.  Rep.  157. 

Where  he  is  injured  at  the  crossing,  hav- 
ing failed  to  use  care  in  looking  and  listen- 
ing, proportioned  to  the  dilTicultyof  seeing 
and  hearing  trains  at  the  place,  and  the 
probability  of  a  train  passing  at  that  hour, 
Griffith  V.  Baltimore  (S^  O.  R.  Co.,  44  Fed. 
Rep.  574. 

2<t5.  illiiHtratioiis.— An  instruc- 
tion that  the  plaintiff  could  not  recover  "if  at 
the  time  of  and  just  preceding  the  injury  he 
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could,  by  looking  in  the  proper  direction, 
have  seen  the  train  coming  towards  him  in 
time  to  have  avoided  the  injury,"  although 
no  warning  was  given  of  its  approach,  and 
although  the  train  was  running  in  violation 
of  a  city  ordinance,  is  not  objectionable  be- 
cause of  the  omission  of  tiie  element  of  lis- 
tening, the  same  having  been  fully  treated 
of  in  other  instructions.  Pennsylvania  Co. 
V.  H or  ton,  132  Ind.  189,  31  A'.  E.  Kcp.  45. 

Plaintiff  attempted  to  cross  a  track  with- 
out looking  for  trains  and  was  struck  by  a 
passing  train.  It  was  dark,  but  the  engine 
carried  a  lieadlight,  and  he  could  not  have 
failed  to  see  it  if  he  had  looked.  He  knew 
that  a  train  was  due  about  that  time.  His 
only  excuse  for  not  looking  was  tliat  it  was 
storming,  the  wind  blowing  hard,  and  that 
he  had  his  hand  up,  holding  his  baton  iiis 
head,  so  as  to  prevent  him  seeing  the  train. 
He  listened,  but  the  wind  and  the  breaking 
of  tlie  snow-crust  under  his  feet  made  it 
difficult  to  hear.  Held,  that  he  was  guilty 
of  contributory  negligence,  and  could  not 
recover,  though  the  train  approached  with- 
out signals.  Butterfiehl  v.  Western  R.  Corp., 
10  Allen  {Mass.)  532.— Reviewing  Tooniey 
V.  L(mdon,  B.  &  S.  C.  R.  Co.,  3  C.  B.  N.  S. 
146.— Applied  in  Barstow  w.  Old  Colony 
R.  Co.,  28  Am.  &  Eng.  R.  Cas.  473,  143 
Mass.  535.  Followed  in  Allyn  ?'.  Boston 
&  A.  R.  Co.,  105  Mass.  77.  Quoted  in 
Peck  V.  New  York,  N.  H.  &  H.  R.  Co.,  14 
Am.  &  Eng.  R.  Cas.  633,  50  Conn.  379; 
Bellefontaine  R.  Co.  v.  Hunter,  33  Ind. 335. 

Where  it  is  admitted  tiiat,  had  the  en- 
gineer and  fireman  obeyed  the  statute  and 
sounded  the  signals,  the  plaintiff's  decedent 
would  not  have  been  killed,  and  it  is  equally 
prol)able  or  certain  that  if  deceased  had  been 
exercising  due  care,  and  had  looked  out  for 
the  train  at  any  time  within  40  rods  of  the 
tiack,  with  the  location  of  which  he  was 
familiar,  the  accident  woidd  not  have  taken 
jilace— there  can  be  no  recovery.  Malta  v. 
Clihaffo  i^  W.  M.  K.  Co.,  32  Am.  &^  Eng. 
J\\  Ciis.  71,69  A//c/t.  109,  13  IJ'ist.  Rep,  717, 
37  A^.  W.  Rep.  54. 

A  freight  train  lay  across  the  street  but 
was  separated  to  allow  persons  to  cross.  A 
brakeman  stood  in  the  passage  between  the 
cars,  but  gave  no  warning  to  plaintiff,  who 
passed  through  and  was  injured  by  a  train 
on  another  track.  Held,  that  plaintiff  was 
not  excused  from  looking  for  trains  by  the 
fact  that  the  brakeman  was  stationed  there, 
in  the  absence  of  anything  to  show  that  he 


was  there  for  the  purpose  of  warning  per- 
sons, or  that  plaintiff  knew  he  was  a  brake- 
man,  or  that  he  supposed  that  he  owed  him 
any  duty.  Young  v.  New  York,  L.  E.  &> 
W.  R.  Co.,  32  Am.  (S«»  Eng.  R.  Cas.  130,  107 
JV.  Y.  500,  9  Cent.  Rep.  879,  14  N.  E.  Rep. 
434,  12  A^.  Y.  S.  R.  285  ;  reversing  35  Hitn 
663,  mem. — Following  Davey  v.  London 
&  S.  W.  R.  Co.,  L.  R.  II  g.  B.  D.  213. 

Where  a  traveler  is  approacliing  a  cross- 
ing, with  an  unobstructed  view  of  the  track 
in  both  directions,  it  is  his  duty  to  look  both 
ways,  and  if  he  attempts  to  cross  in  front  of 
an  advancing  train,  and  receives  injury,  he 
cannot  recover,  and  the  failure  of  the  en- 
gineman  to  give  the  precautionary  signal, 
when  it  does  not  contribute  to  the  accident, 
docs  not  impose  a  liability  on  the  corpora- 
tion. R/gler  V.  Charlotte,  C  <S-  A.  R.  Co., 
26  Am.  &•  Eng.  R.  Cas.  386,  94  A^.  Car. 
604. 

One  about  to  cross  a  track  must  look  and 
listen  for  trains,  and  continue  to  do  so  while 
he  remains  upon  the  track.  The  neglect  to 
perform  this  duty  constitutes  contributory 
negligence  that  may  defeat  an  action  by  such 
person  for  injuries  received  while  upon  the 
track  from  other  negligence  than  failure  of 
the  company  to  observe  the  required  statu- 
tory precautions.  Ration  v.  East  Tenn.,  V. 
&>  G.  R.  Co.,  48  Afn.  &^  Eng.  R.  Cas.  581,  89 
Tenn.  370,  155.  W.  Rep.  919. 

The  neglect  of  the  engineer  to  sound  the 
whistle  or  ring  the  bell  on  approaching  a 
street  crossing  does  not  relieve  a  party  from 
the  necessity  of  takingordinary  precautions 
for  his  safety.  He  is  bound  to  use  his 
senses,  to  listen  and  to  look,  before  at- 
tempting to  cross  the  railroad  track,  in 
order  to  avoid  any  possible  accident  from 
an  approaching  tiain.  If  he  omits  to  use 
them,  and  walks  thoughtlessly  upon  the 
track,  he  is  guilty  of  culpable  negligence  ; 
and  if  he  receives  any  injury,  he  so  far  con- 
tributes to  it  as  to  deprive  him  of  any  right 
to  complain.  If,  using  them,  he  sees  the 
train  coming  and  undertakes  to  cross  the 
track  instead  of  waiting  for  the  train  to 
pass,  and  is  injured,  tiie  consequences  of  his 
mistake  and  temerity  cannot  be  cast  upon 
the  railroad  company.  If  one  chooses  in 
such  a  position  to  take  risks,  lie  must  bear 
the  possible  consequences  of  failure.  C/ii- 
cago,  R.  I.  &^  P.  R.  Co.  V.  Houston,  95  C.  S. 
697.— Approved  in  Cleveland, C,  C.  &  St. 
L.  R.  Co.  V.  Arbaugh,  47  III.  App.  360. 
Quoted   in    Baltimore  &   O.    R.   Co.    v. 
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Hobbs,  (Md.)  19  Am.  &  Eng.  R.  Cas.  337, 
Reviewed  in  Mobile  &  O.  R.  Co.z/.  Stroud, 
31  Am.  &  Eng.  R.  Cas.  443,  64  Miss.  784,  2 
So.  Rep.  171. 

A  foot  passenger  injured  by  being  run 
over  at  a  crossing  is  not  entitled  to  recover 
if  the  evidence  sliows  tiiat  the  accident  was 
caused  by  his  failure  to  look  for  the  train, 
which  could  liave  been  easily  seen,  although 
the  engine  driver  did  not  whistle  and  tlie 
fl;ignian  gave  no  warning.  Davey  v.  Lon- 
don 6-  S.  IV.  A\  Co.,  L.  R.  12  Q.  B.  D.  70, 
53  L.J.  Q.  />".  n.  58.  49  ^-  T.  739.  48  /.  P. 
279  ;  ajlfirming  L.R.  11  Q.  B.  D.  213,  52  L.J. 
Q.  B.  I).  665. 

2GO. ill  fsiiling  to  provide  flag- 
man or  watcliiiian,  or  to  {?ivc  Ni^iia].s. 
— The  neglect  of  a  person  attempting  to 
cross  a  track,  at  its  intersection  with  a  pub- 
lic highway,  to  use  his  senses  of  sight  and 
hearing,  to  guard  against  approaching 
trains,  is  contributory  negligence  as  matter 
of  law;  and  the  fact  that  the  railroad's 
watchman  was,  as  he  saw,  sitting  ninety 
feet  distant,  with  his  flag  across  his  lap, and, 
looking  in  the  opposite  direction,  failed  to 
warn  him  of  the  moving  train,  docs  not 
make  it  a  question  for  the  jury.  Louisville 
&^  N.  A\  Co.  V.  M^c'Od,  49  Am.  &*  Eug.  R. 
Cas.  ^27,  90  Ala.  185,  8  So.  Rep.  518. 

Though  a  company  has  no  flagman  at  a 
crossing  as  required  by  law,  and  is  running 
its  train  faster  than  the  municipal  ordinance 
allows,  a  person  who  could  have  seen  the 
train  had  she  stopped  at  a  reasonable  dis- 
tance before  reaching  the  crossing,  is  guilty 
of  such  contributory  negligence  as  bars  a 
recovery  for  injuries  received.  Sala  v. 
Chicago,  R.  L  &*  P.  R.  Co.,  85  Itnua  678,  52 
A'.  W.  Rip.  664. 

Where  the  evidence  shows  that  when 
within  35  feet  of  thecrossing  trains  could  be 
seen  1200  feet  away,  that  when  plaintiff  was 
at  that  point  the  train  doing  the  injury 
could  not  have  been  more  than  300  feet 
away,  there  is  such  contributory  negligence 
as  to  prevent  a  recovery,  though  it  appears 
that  the  train  was  running  0  'ligh  rate  of 
speed  without  signals,  and  that  the  person 
injured  had  always  been  accustomed  at 
other  times  to  see  a  flagman  attlic  crossing, 
except  at  this  lime,  which  caused  her  to 
pass  on  supposing  there  was  no  danger; 
but  it  further  appearing  that  the  plaintiff 
claimed  that  she  had  stopped  and  looked 
for  trains  and  did  not  in  fact  rely  upon  the 
absence  of  a  flagman.    Sala  v.  Chicago,  R. 


I.  &r*  p.  R.  Co.,  85  Iowa  678.  52  N.  W.  Rip. 
664. 

The  evidence  showed  that  the  driver  of  a 
team  must  have  seen  the  train  in  time  to 
avoid  the  accident  if  he  had  stopped  to 
look,  and  that  he  was  driving  the  horse  at  a 
quiet  trot,  and  could  easily  have  stopped. 
Htlil,  that  notwithstanding  the  negligence 
of  the  defendant  in  failing  to  hire  a  flagman 
at  the  crossing  the  contributory  negligence 
of  the  driver  precluded  the  plaintiff  from 
recovering.  Freeman  v.  Duluth,  S.  S.  &* 
A.  R.  Co.,  yj  Am  &^  Eng.  R.  Cas.  501,  74 
Mich.  86, 41  A'.  W.  Rep.  872,  3  L.  R.  A.  594. 

The  fact  that  an  ordinance  requires  a 
company  to  keep  a  watchman  whose  duty 
it  is  to  warn  persons  about  to  cross  the 
tracks  of  approaching  trains  does  not  ab- 
solve such  persons  from  a  like  duty  to  use 
their  senses,  and  do  as  all  prudent  persons 
under  the  circumstances  would  do  to  avoid 
danger.  Duncan  v.  Missouri  Pac.  R.  Co., 
46  Mo.  App.  198.— Quoting  Harlan  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  64  Mo.  480,  65 
Mo.  22. 

Plaintiff  stopped  about  fifteen  feet  from 
a  track  while  one  train  was  passing,  where 
he  could  see  200  feet  along  the  track,  and 
then  walked  on  the  track  without  looking 
and  was  struck  by  another  rain,  without 
anything  to  prevent  his  seeing  it  or  to 
divert  his  attention.  Held,  that  he  could 
not  recover,  and  the  duty  to  look  was  not 
relieved  by  the  belief  that  a  flagman  would 
give  him  warning  if  there  was  danger. 
Moore  v.  New  York  C.  <S-  H.  R.  R.  Co.,  42  .V. 
Y.  S.  R.  489, 62  Hun  62\,\7  N.  Y.  Supp.  205. 

2«7. ill  failing  to  provide  sig:iiN, 

^atcs,  or  lool<oiitf4.*  —  Evidence  that 
there  was  no  sign-board  at  the  crossing  at 
the  time  of  the  accident  is  admissible  on 
the  issue  of  due  care  on  the  part  of  the 
plaintiff.  Elkins  v.  Boston  iS~» ..-/.  R.  Co.,  1 1 5 
Mass.  190.  And  compare  also /V«;«//z/rt;//'(t 
R.  Co.  v.  Rightcr,  2  Am.  Sf  Eng.  R.  Cas. 
220,  42  N.J.  L.  180.  Fletcher  M.  Atlantic 
«S-  P.  R.  Co.,  64  Mo.  484,  17  Am.  Ry.  Rep. 

303- 

The  fact  that  the  safe'y-gates  at  a  high- 
way crossing  are  up  does  not  release  a  per- 
son about  to  cross  the  track  from  the 
necessity  of  stopping,  looking,  and  listening 
for  a|)proaching  trains.  Lake  Shore  &^  Af. 
S.  R.  Co.  v.  Frantz,  39  Am.  6r*  Eng.  R.  Cas, 
628,  127  Pa.  St.  297,  18  ////.  Rep.  22. 

*Sce  alHu  ante,  iil. 
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Where  a  train  is  backed  over  a  crossing 
or  frequented  street,  the  company  must 
keep  a  lookout  on  the  leading  car.  But  a 
traveler  approaching  the  crossing  must 
vigilantly  use  his  eyes  and  ears  and  look  in 
every  direction  to  make  sure  the  crossing  is 
safe.  Failure  so  to  do  is  contributory  neg- 
ligence, except  wiiere  the  view  of  the  track  is 
obstructed,  or  where  the  party  injured  is  a 
passenger  going  to  or  from  a  train,  or  where 
the  direct  act  of  the  company's  agent  in- 
duced the  traveler  to  cross  witliout  precau- 
tion ;  or  where  the  company,  after  discover- 
ing his  nej'ligence,  fails  to  use  due  care  to 
avert  its  consequences.  Mark  v.  Petersburg 
R.  Co.,  49  Am.  &^  Eng.  R.  Cas.  418,  88  Va. 
1,  13  .S'.  E.  Rep.  299.— Quoting  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Houston,  95  U.  S.  697. 
Reviewing  New  York,  P.  &  N.  R.  Co.  z/. 
Kellam,  83  Va.  851.— QUOTED  and  fol- 
lowed IN  Norfolk  &  W.  R.  Co.  v.  Stone, 
88  Va.  310. 

268.  Kuiiuiug  at  unlawful  speed.* 
— It  is  the  duty  of  a  person  about  to  cross  a 
track  to  look  in  each  direction  for  an  ap- 
proaching train,  and  a  failure  to  so  look,  if 
injury  results,  will  not  be  excused  because 
the  train  may  have  been  running  at  an  un- 
usual rate  of  speed,  or  faster  than  allowed 
by  a  city  ordinance.  St.  Lout's  &»  S.-E.  R. 
Co.  V.  Mat  Idas,  50  Ind.  65,  8  Am.  Ry.  Rep. 
38 1 .  Highland  Ave.  &^  B.  R.  Co.  v.  Samp- 
son, 91  Ala.  560.  Sala  v.  Chicago,  R.  I.  &* 
P.  R.  Co.,  85  lo^ua  678,  52  A^.  W.  Rep.  664. 
Taylor  v.  Missouri  Pac.  R.  Co.,  86  Mo.  457. 
Po7uell  V.  Missouri  Pac.  R.  Co.,  8  Am.  &* 
Eng.  R.  Cas.  467,  76  Afo.  80.— Approved 
IN  Taylor  7'.  Missouri  Pac.  R.  Co.,  86  Mo. 
457.  Followed  in  Maxey  7/.  Missouri  Pac. 
R.  Co.,  113  Mo.  I.  Quoted  in  Damrill  v. 
St.  Louis  &  S.  F.  R.  Co.,  27  Mo.  App.  202. 

Where  one  could  see  an  approaching 
train  for  seventy  rods  while  he  is  yet  six 
hundred  feet  from  the  track,  to  drive  upon 
the  track  without  looking  will  defeat  a  re- 
covery for  an  injury,  though  the  train  was 
running  at  a  dangerous  speed.  Schofield  v. 
Chicago,  M.  <S-  St.  P.  R.  Co.,  2  McCrary 
{U.  S.)  268.— Quoting  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Houston,  95  U.  S,  697. 

If,  however,  the  company  was  guilty  of 
running  its  train  at  a  greater  rate  of  speed 
than  allowed  by  a  municipal  ordinance, 
though  plaintiff  was  guilty  of  contributory 


•  See  also    anU,    168-180 ;  post,   320, 
335,  346. 


negligence  in  failing  to  stop  and  listen,  such 
contributory  negligence  would  not  bar  a 
recovery,  provided  he  used  due  diligence  to 
prevent  the  accident  after  becoming  aware 
of  his  peril,  and  provided  the  company, 
after  plaintiff's  peril  was  apparent,  could, 
by  the  use  of  care  and  vigilance,  have 
avoided  tlie  injury.  Highland  Ave.  &^  li. 
R.  Co.  V.  Sampson,  91  Ala.  560,  8  So.  Rep, 
778. 

269.  Duty  to  look  in  both  direc- 
tioujs.'" — (I)  The  rule. — It  is  negligence 
and  carelessness  for  a  person  to  go,  stand, 
or  be  upon,  or  cross  over,  or  approach  the 
track  of  a  railroad  without  keeping  watch 
both  ways  for  trains.  Denver  &^  R.  G.  R. 
Co.  V.  Ryan,  17  Colo.  98,  28  Pac,  Rep.  79. 
Dunning  v.  Bond,  38  /-W.  Rep.  813.  Chi- 
cago, B.  &^  Q.  R.  Co.  V.  Van  Patten,  64  ///. 
510.  St.  Louis  &•  S.-PJ.  R.  Co.  V.  Mathias, 
50  /nd.  65,  8  Am.  Ry.  Rep.  381.  Cooper  v. 
Lake  Shore  &*  M.  S.  R.  Co.,  66  Mich.  261, 
10  ires/.  Rep.  184,  33  JV.  IV.  Rep.  306. 
Marty  v.  Chicago,  St.  P.,  M.  6-  O.  R.  Co., 
32  Am,  (S«»  Eng.  R.  Cas.  107,  38  Minn.  108, 
35  A^.  PV,  Rep.  670.  Berry  v.  Pennsylvania 
R.  Co.,  26  Am.  &>  Eng.  R.  Cas.  396,  48  A^. 
/.  L.  141.  4  Atl.  Rep.  303.  Gorton  v.  7irie 
R.  Co. ,  45  A'.  V.  660.  Endress  v.  Lake  Shore 
&r*  M.  S.  R.  Co.,  19  A^.  V.  S.R  481,  2  N.  V. 
Supp.  719;  affirmed  (?)  117  A^.  V.  640, 
mem.,  22  JV.  E.  Rep.  1130,  27  N.  Y.  S.  R. 
977.  Haight  v.  Ne^v  York  C.  R.  Co. ,  7  Lans. 
(N.  Y.)  II.— Reviewed  in  Salter  v,  Utica 
&  B.  R.  R.  Co.,  75  N.  y.  27i.—Rigler  v. 
Charlotte,  C.  &>  A.  R.  Co.,  26  A'n.  d^•  Eng. 
R.  Cas.  386,  94  A^.  Car.  604.  Galveston,  H, 
&*  S,  A.  R.  Co.  V.  Kutac,  72  Tex.  643,  1 1  S. 
W.  Rep.  127. 

It  is  culpable  negligence  for  any  one  to 
cross  the  track  of  a  railroad  without  look- 
ing in  every  direction  that  the  rails  run  to 
make  sure  that  the  road  is  clear.  Illinois 
C.  R.  Co.  V.  Goddard,  72  ///,  567.— Quoted 
IN  Chicago,  B.  &  Q.  R.  Co.  v.  Spring,  13 
111.  App.  174. — Garland  V.Chicago  6^  JV.  IV, 
R.  Co.,  8  ///.  .ipp.  571. 

(2)  fts  e.xtcnt  and  limits.  —  It  is  not, 
under  all  circumstances,  necessary  for  a 
person  approaching  a  railroad  crossing  to 
look  both  ways  and  to  listen  for  approaching 

*  Coniritjutory  necllgence  of  persons  attempt- 
ing to  rross  track  without  lookiiiK  both  ways  for 
trains,  see  note,  51  Am.  Rkp.  360. 

Injuries  at  crossinKS,  Contributory  negligence 
in  only  watching  one  of  two  engines,  see  43  Am. 
&  Eno   R.  Cas.  190,  nbstr. 
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trains.  Richmond  v.  Chicago  &*  IV.  M.  R. 
Co.,  49  Am.  <S-  Eitg.  R.  Cas.  367,  87  Mich. 
374,  49  N.  IV.  Rep.  621.  Cooper  v.  Lake 
Shore  &•  M.  S.  R.  Co.,  66  Mich.  261,  10 
ll'est.  Rep.  184,  33  A^.  W.  Rep.  306.  Nash 
V.  New  York  C.  &•  H.  R.  R.  Co.,  14  N.  V.  S. 

R.  531- 

Every  case  must  depend  upon  its  own 
circumstances,  and  it  would  be  unreason- 
able to  apply  such  rule,  under  all  circum- 
stances, without  regard  to  the  condition  of 
tilings  at  the  time.  Cooper  v.  Lake  Shore 
&r'  M.  S.  R.  Co.,  66  Mich.  261,  10  West.  Rep. 
1 84.  33  A^.  W.  Rep.  306. 

A  person  about  to  cross  a  track  at  a  pub- 
lic crossing  is  not  required  constantly  to 
look  in  both  direct'  .  in  which  trains 
might  approach.  Gratiot  v.  Missouri Pac. 
R.  Co.,  (Mo.)  49  Am.  <S-  Eng.  R.  Cas.  398, 
i6S.IV.  Rep.  384. 

Where  there  is  a  double  track,  and  trains 
are  run  one  way  only  on  each  track,  it  is 
contributory  negligence  in  one  approaching 
the  track,  who  knows  how  the  trains  are 
run,  to  look  one  way  but  fail  to  look  the 
other  way,  from  which  trains  are  most  liable 
to  approach.  Yottiig  v.  New  York,  L.  E.  &* 
W.  R.  Co.,  32  Am.Gr'  Etig.  R.  Cas.  130,  107 
N.  Y.  500,  9  Cent.  Rep.  879,  14N.E.  Rep.  434, 
12  A'^.  Y.  S.  R.  285;  reversing  35  Niot  663, 
;«tvw.— Distinguished  in  Oldenburg  v. 
New  York  C.  &  H.  R.  R.  Co.,  124  N.  Y.  414. 

A  pedestrian  before  crossing  a  track  must, 
in  the  absence  of  circumstances  excusing  it, 
look  in  each  direction  to  ascertain  whether 
a  train  is  approachi..g;  he  may  not  omit 
this,  in  reliance  upon  the  performance  by 
the  company  of  its  duty  to  give  reasonable 
notice  of  the  approach  of  a  train  ;  and  if  he 
does  omit  it  the  neglect  of  the  company  to 
discharge  its  duty  will  not  relieve  iiim  from 
the  imputation  of  negligence.  Rotlrian  v. 
A'ew  York,  N. //.&'//.  R.  Co..  121  N.Y.  526. 
26  .V.  E.  Rep.  741 .  35  iV.  V.  S.  R.  814;  ret>ers- 
iiig  28  A^.  Y.  S.  R.  62s,  7  N.  Y.  Supp.  811. 

Where  the  evidence  may  justify  opposing 
inferences  as  to  the  performance  by  the 
pedestrian  of  his  duty  in  these  respects,  the 
question  is  one  of  fact  for  the  jury.  Roii- 
rian  v.  New  York,  N.  H.  5^  H.  R.  Co.,  125 
N.  Y.  526,  26  A'.  E.  Rep.  741,  35  A^.  Y.  S.  R. 
814;  reversing  28  A^.  }'.  S.  R.  62$,  7  N  Y. 
Snpp.  811. 

A  traveler  on  a  highway,  when  about  to 
cross  a  railroad  track,  is  bound  to  look  up 
and  down  the  track  before  crossing,  although 
the  railroad  may  not  have  given  the  ordinary 


signals.  Neglect  so  to  do  is,  in  case  of  ac- 
cident, contributory  negligence  on  the  part 
of  the  traveler,  unless  obstructions  prevent 
a  view  of  the  track,  or  unless  he  had  some 
assurance  of  safety  from  the  railroad  com- 
pany which  excuses  him.  Ormsbec  v.  Bos- 
ton &^  P.  R.  Corp.,  14  A'.  /.  102,  51  Am.  Rep. 
354. — Distinguishing  Commonwealth  v. 
Fitchburg  R.  Co.,  10  Allen  (Mass.)  189; 
Craig  V.  New  York,  N.  H.  &  H.  R.  Co.,  1 18 
Mass.  431  ;  Webb  v.  Portland  &  K.  R.  Co., 
57  Me.  117;  Johnson  v.  Hudson  River  R. 
Co.,  20  N.  Y.  66;  Continental  Imp.  Co.  v. 
Stead,  95  U.  S.  161  ;  Pennsylvania  R.  Co.  71. 
Ogier,  35  Pa.  St.  60 ;  Fordham  v.  London,  B. 

6  S.  C.  R.  Co.,  L.  R.  3  C.  P.  368 ;  Stublcy  v. 
London&N.W.R.  Co..  L.R.I  Ex.  13;  Dub- 
lin, W.  &  W.  R.  Co.  V.  Slattery,  L.  R.  3  Aop. 
Cas.  1 1 55;  Brassell  v.  New  York  C.  &  H. 
R.  R.  Co.,  84  N.  Y.  241 ;  Gaynor  v.  Old 
Colony  &  N.  R.  Co.,  100  Mass.  208  ;  Chaffee 
V.  Boston  &  L.  R.  Corp.,  104  Mass.  108; 
Mayo  V.  Boston  &  M.  R.  Co.,  104  Mass.  137  ; 
Wheelock  v.  Boston  &  .\.  R.  Co.,  105  Mass. 
203 ;  Stapley  v.  London,  B.  &  S.  C.  R.  Co., 
L.  R.  I  Ex.  21;  Warren  v.  Fitchburg  R. 
Co.,  8  Allen  (Mass.)  227 ;  Detroit  &  M.  R. 
Co.  V.  Van  Steinburg,  17  Mich.  99.  Nor 
FOLLOWING  French  v.  Taunton  Branch  R. 
Co.,  116  Mass.  537;  Allyn  v.  Boston  &  A. 
R.  Co.,  105  Mass.  77. — Quoting  Wilcox  v. 
Rome,  W.  &  O.  R.  Co.,  39  N.  Y.  358  ;  Wan- 
less  V.  North  Eastern  R.  Co.,  L.  R.  6  Q.  B. 
481 ;  North  Eastern  R.  Co.  w.  Wanless,  L.  R. 

7  H.  L.  Cas.  12.  Reviewing  Brown  7/.  New 
York  C.  R.  Co.,  32  N.  Y.  597 ;  Stillwell  v. 
New  York  C.  R.  Co.,  34  N.  Y.  29 ;  Ernst 
V.  Hudson  River  R.  Co.,  35  N.  Y.  9. — Ap- 
plied in  Elliot  V.  Chiciigo,  M.  &  St.  P.  R. 
Co.,  38  Am.  &  Eng.  R.  Cas.  62,  5  Dak.  523. 
3  L.  R.  A.  363, 41  N.  W.  Rep.  758.  Distin- 
guished IN  Boss  V.  Providcncp  &  W.  R. 
Co.,  21  Am.  &  Eng.  R.Cas.  364,  15  R.  L  149. 

270. illiistrntioiis.— (1)  Generally. 

— A  person  who,  driving  in  his  wagon  down 
a  private  road,  which  was  on  a  right  of  way, 
and  partly  on  the  track,  fails  to  look  up  and 
down  before  getting  on  the  track,  though  he 
was  slightly  deaf,  is  guilty  of  contributory 
negligence,  and  cannot  recover  damages  for 
injuries  to  liis  wagon  caused  by  collision  with 
a  train  of  detached  cars  which  were  .standing 
in  full  viewabout  two  hundred  yards  from  the 
point  at  which  he  drove  on  the  track,  un- 
less the  evidence  also  shows  such  gross  neg- 
ligence on  the  part  of  the  company  as 
amounts  to  recklessness,  wilfulness,  or  in- 
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tentional  wrong.     Georgia   Pac.  R.   Co.  v. 
O'S/iiehis,  90  ///rt.  29,  8  .St;.  Rep.  248. 

It  appeared  that  the  plaintiff,  who  was 
familiar  with  the  croasi'  ^,  when  about  250 
feet  away  looked  to  tiic  east,  where  he 
could  see  about  one  fourth  of  a  mile,  and 
saw  no  approaching  train.  He  did  not 
look  to  the  east  again,  but  looked  to  the 
west,  where  the  view  of  the  track  was  some- 
what obstructed.  If  he  had  looked  to  the 
east  when  100  feet  away  he  would  have  had 
an  unobstructed  view  for  one  half  mile.  He 
drove  to  the  crossing  in  a  slow  trot,  and  was 
struck  by  a  train  from  the  east.  No  signals 
were  given.  Held,  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law.  Mann  v.  Belt  R.  &•  S.  Y.  Co., 
;28  Incl.  138,  26  N.  E.  Rep.  819. 

Where  one  in  attempting  to  cross  a  track 
looks  in  but  one  direction,  from  which  he 
is  expecting  a  train,  and  is  struck  by  a  train 
coming  from  the  opposite  direction,  and 
could  have  looked  in  the  opposite  direction 
and  have  seen  the  train  which  struck  him, 
but  failed  to  look  in  that  direction,  he  is 
guiliy  of  contributory  negligence.  Thorn- 
ton V.  Cleveland,  C,  C.  &*  St.  L.  R.  Co.,  131 
Ind.  492,  31  N.  E.  Rep.  185. 

A  father  and  son  were  driving  together, 
and  the  father  was  killed  while  crossing  a 
track.  The  son  testified  that  when  they 
came  to  the  track  they  stopped,  and  each 
looked  both  ways  along  the  track,  and  each 
listened,  but  could  neither  see  nor  hear  a 
locomotive,  and  that  there  was  no  whistle 
blown  or  bell  rung.  Held,  that  this  was 
sufficient  \.o  prima  facie  show  due  care  on 
the  part  of  the  deceased,  and  it  was  proper 
for  the  court  to  refuse  a  nonsuit  at  the  close 
of  plaintiff's  evidence.  Keese  v.  Ne^u  York, 
v.  H.  &-  H.  R.  Co.,  67  Barb.  (iV.  K.)  205,  4 
..    !,■.    73,  mem. 

I  Instructions. — The  court  was  asked  to 
n  •"•..(■';  the  jury  that  the  failure  of  one 
•'  lo  cross  a  track  to  look  each  way  for 
a.i  iij.j.roaching  engine  is  negligence;  also, 
if  the  train  was  running  at  such  a  rate  of 
speed  as  would  have  enabled  deceased  to 
have  seen  and  avoided  it,  then  his  unsuc- 
cessful attempt  to  do  so  in  front  of  it  was 
negligence.  These  charges  took  the  ques- 
tion of  contributory  negligence  from  the 
jury,  and  were  rightly  refused.  Houston  <S>» 
T.  C.  R.  Co.  V.  Waller,  8  Am.  &^  Eng.  R. 
Cas.  431.  56  Tex.  331. 

The  court  instructed,  as  a  matter  of  law, 
"  that  a  railway  crossing  is  a  place  of  great 


danger;  that  the  tracks  themselves  are  a 
warning  to  those  about  to  go  upon  them 
that  it  is  dangerous,  and  that  it  is  the  duty 
of  every  person  before  going  upon  or  across 
the  railway  track  to  exercise  care  and  cau- 
tion, either  in  looking  in  both  directions, 
or  to  listen  to  ascertain  whether  it  is  safe  to 
go  upon  the  track  or  otherwise,  as  may  be 
shown  by  the  evidence  in  the  case."  Such 
instruction  was  faulty  because  it  failed  to 
state  the  degree  of  care  required,  and  be- 
cause it  was  in  the  alternative.  Chicago  &^ 
N.  IV.  R.  Co.  V.  Gertsen,  15  ///.  App.  614.— 
Quoting  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Houston,  95  U.  S.  697. 

271.  When  rule  does  uot  apply. 
— As  a  general  proposition  every  person 
going  upon  a  railroad  track  is  bound  to 
look  each  way,  and  is  deemed  negligent,  as  a 
matter  of  law,  for  failure  to  do  so ;  but  there 
may  be  circumstances  where  this  rule  does 
not  apply,  as  where  the  party's  attention  is 
diverted  to  avoid  other  dangers,  or  where 
there  is  much  confusion.  Etven  v.  Chicago 
6-  N.  IV.  R.  Co.,  38  Wis.  613. 

Nor  does  the  rule  apply  in  its  strictness 
to  workmen  engaged  on  the  track.  As  to 
them,  the  question  of  their  contribut(jry 
negligence  is  generally  for  the  jury.  Noonan 
v.  Nenv  York  C.  &^  H.  R.  R.  Co.,  42  A".  )'. 
S.  R.  ^1,62  Hun  618,  16  A^.  Y.  Supp.  678; 
affirmed  131  A'.  Y.  594,  mem.,  42  A'.  Y.  S.  R. 
949,  30  A^.  E.  Rep.  67.— Quoting  Omingcr 
V.  New  York  C.  &  H.  R.  R.  Co.,  4  Hun  (N. 
Y.)  159- 

Nor  to  one  about  to  cross  a  city  street. 
Moebus  V.  Herrmann,  108  A^.  K.  349,  15  A^. 
E.  Rep.  415.  13  .V.  Y.  S.  A'.  648,  n  Cent. 
Rep.  90;  affirming  38  Hun  370. — FOLLOW- 
ING Wendell  v.  New  York  C.  &  H.  R.  R. 
Co.,  91  N.  Y.  420. — Distinguished  in  Scott 
V.  Third  Ave.  R.  Co..  36  N.  Y.  S.  R  838,  59 
Hun  456,  13  N.  Y.  Supp.  344. 

The  traveler  is  not  bound  to  stop  on  the 
highway,  or  to  look  up  and  down  an  inter- 
secting railway  track  before  crossing,  when 
there  are  no  signs  of  an  approaciiing  en- 
gine. Ernst  v.  Hudson  River  R.  Co,,  35  A'. 
Y.  9,  32  How.  Pr.  61,  3  Abb.  Pr.  N.  S.  82  ; 
reversing  yi  Barb.  159. —  DISTINGUISHED 
IN  Zimmerman  v.  Hannibal  &  St.  J.  R.  Co., 
2  Am.  &  Eng.  R.  Cas.  191,  71  Mo.  47O. 
Reviewed  in  Ormsbee  v.  Boston  &  P.  K. 
Corp.,  14  R.  I.  102,  51  Am.  Rep.  354. 

272.  Where  party  is  deaf.*— Where 

*  Injury  to  deaf  persons,  see  note,  34  Am.  & 
Eno.  R.  Cas.  38. 
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a  party  who  is  about  to  cross  a  track  is 
deaf,  and  it  appears  that  by  looking  he 
could  have  seen  the  train  in  time  to  have 
avoided  ar  accident,  it  shows  a  great  want 
of  care  in  not  looking  the  more  carefully, 
as  he  could  not  hear.  Illinois  C.  R.  Co.  v. 
Buckner,  28  ///.  299. 

So  where  a  deaf  person  approaches  a 
crossing  along  a  private  way,  with  a  high 
fence  on  eitlier  side,  and  steps  on  the  track 
without  looking  to  see  whether  a  train  is  in 
sigiit,  and  is  killed  in  consequence,  he  is 
guilty  of  such  contributory  negligence  as 
will  preclude  the  recovery  of  damages  for 
his  death  by  his  administrator.  Johnson  v. 
Louisville  &*  N.  K.  Co.,  13  Am.  &'  £ng.  R. 
Cas.  623,  91  Kj'.  651,  25  5.  IV.  Rep.  754. 

Wiiere  an  adult  steps  upon  a  track  in 
front  of  and  in  full  view  of  an  approaching 
train,  those  in  charge  have  the  right  to 
presume  that  he  will  leave  it  before  the 
train  reaches  him;  and  incasetlie  person  is 
deaf,  or  otherwise  deficient  in  his  faculties, 
so  as  to  render  him  unconscious  of  his  im- 
pending danger,  the  knowledge  of  such 
infirmity  must  be  brought  home  to  those  in 
charge  of  the  train  before  the  company  can 
be  made  liable.  Johnson  v.  Louisville  iS^  N. 
R.  Co.,  13  Am.  &*  Eng.  R.  Cas.  623,  91  Jyy. 
651,  25  5.  PV.  Rep.  7S4. 

Where  a  party  who  is  deaf  sees  the  smoke 
of  a  train  and  then  undertakes  to  cro-s  the 
track  without  stopping  to  see  which  way  it 
is  going,  and  is  struck  by  the  train  while 
looking  in  the  opposite  direction,  he  is  neg- 
ligent in  assuming  that  it  was  going  away 
from  him,  and  his  deafness  is  no  excuse. 
J'urlv.  St.  Louis,  K.  C.  <S-  A^.  R.  Co., 6  Am. 
6^  Eng.  R.  Cas.  27,  72  Mo.  168.— .\PPLIED 
IN  Prewitt  V.  Eddy,  115  Mo.  283. 

Plaintiff,  a  man  of  mature  years,  in  his 
right  mind,  with  his  eyesiglit  unimpaired, 
but  deaf,  without  looking  to  see  if  a  train 
was  coming,  went  upon  a  track  and  started 
down  the  track,  when  he  was  almost  in- 
stantly struck  and  injured  by  a  train  ap- 
proaching froni  behind.  A  short  distance 
before  reacliing  the  track  he  passed  a  point 
wliere  the  train  was  in  full  view  ;  and  a 
sidewalk  for  the  use  of  pedestrians  ran 
alongside  the  track.  I/eltl,  a  case  of  negli- 
gence precluding  recovery  agninst  the  com- 
pany. Zimm<yman  v.  Hannibal  &*  St.  J.  R. 
Co.,  2  Am.  6-  Eng.  R.  Cas.  101,  71  Mo.  476. 

The  deafness  of  the  plait. till  being  con- 
ceded, in  determining  whether  the  servants 
of  the  (lefiMiilant  company  used  such  care  as 
3  D.  R.  D.— 38. 


was  incumbent  upon  them,  the  jury  should 
have  been  given  to  understand,  in  the  ab- 
sence of  knowledge  on  their  part  that  the 
plaintiff  was  deaf,  that  the  conduct  of  such 
employes  should  be  considered  as  though 
plaintiff  was  not  thus  deficient,  and  their 
care  measured  from  ihat  standpoint.  Inter- 
national -5^  G.  N.  R.  Co.  V.  Garcia,  75  Tex. 
583,  13  S.  W.  Rep.  223. 

A  greater  degree  of  care  would  be  incum- 
bent upon  a  deaf  man  in  crossing  or  walk- 
ing upon  a  track  than  on  one  having  his 
senses  perfect.  International &^  G.  A'.  R.  Co. 
v.  Garcia,  75  Tex.  583,  13  S.  IV.  Rep.  223. 

Plaintiff,  who  was  deaf,  undertook  to 
drive  across  a  portion  of  the  track  in  pro- 
cess of  construction.  The  foreman  at  first 
requested  him  to  wait,  but,  on  his  proceed- 
ing, directed  a  laborer  to  lead  the  horse 
over.  After  passing  over,  the  horse  starting, 
the  laborer  let  loose,  and  the  horse,  running 
against  a  telegraph  pole,  was  injured.  Held: 
(I)  that  whether  the  company  exercised 
proper  care  and  skill  in  the  performance 
of  the  work,  and  as  to  preventing  obstruc- 
tions to  passers-by,  and  whether  plaintiff 
was  chargeable  with  contributory  negli- 
gence, were  for  the  jury,  as  was  also  the 
cause  of  the  injury  ;  (2)  that  plaintiff  had  a 
right  to  believe,  from  the  act  of  defendar.c's 
laborer  in  leading  the  horse  over,  that  the 
crossing  was  safe.  Rembe  v.  New  York,  O. 
&-  IV.  R.  Co.,  102  A'.  V.  721,  I  Silv,  App. 
1 54,  7  A^.  E.  Rep.  797,  2  A^.  Y.  S.  R.  498  ; 
affirming  32  Hun  68,  mem. 

273. or  pnrtinlly  deaf.— The  fact 

that  a  party  killed  at  a  crossing  was  par- 
tially deaf,  will  not  excuse  the  company  for 
a  failure  to  properly  ring  the  bell  or  sound 
the  whistle.  Chicago,  B.  &^  Q.  R.  Co.  v. 
Triplett,  38  ///.  482. 

Where  a  party  injured  at  a  crossing  is  an 
adult  of  ordinary  mental  capacity,  but  par- 
tially deaf,  iier  infirmity,  not  being  known 
to  the  servants  of  the  company,  will  not  in- 
crease their  responsibilities  as  to  care  ;  nor 
will  it  excuse  her  from  the  full  measure  of 
care  which  prudent  persons  partially  deaf, 
but  conscious  of  their  infirmity,  would  or- 
dinarily assume  under  similar  circum- 
stances. Cleveland,  C.  &•  C.  R.  Co.  v.  Terry, 
8  Ohio  St.  570. 

Where  evidence  of  such  deafness,  and 
evidence  that  the  party  injured,  at  tlie  time 
of  crossing  the  track,  was  prevented  from 
observing  the  proximity  of  the  train  by 
reason  of  a  veil  drawn  and  retained  over 
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her  face,  has  been  submitted  to  the  jury,  it 
is  the  right  of  the  defendant  to  require  the 
court  to  charge  the  jury  that  neither  such 
deafness,  nor  voluntary  obscuration  of 
vision,  will  excuse  the  party  injured  from 
the  observance  of  such  ordinary  care,  "  by 
the  more  cautious  exercise  of  her  remaining 
faculties ;"  and  the  court,  on  being  requested 
so  to  charge,  cannot,  without  comment,  re- 
fer the  whole  matter  to  the  jury.  Clei>e- 
LiHii,  C.  &»  C.  A'.  Co.  V.  YWrf,  8  O///0  S/. 
570. — Quoting  Trow?/.  Vermont  C.  R.  Co., 
24  Vt.  497. 

Where  one  who  is  partially  deaf  passes  a 
point  where  he  has  an  extended  view  of  a 
railroad  track,  and  stops  in  front  of  a  "  watch- 
house  "  where  his  view  is  obstructed,  and 
there  "  looks  and  listens,"  and  is  killed  a 
moment  later  in  crossing  the  track — //f/if, 
such  contributory  negligence  as  to  prevent 
a  recovery.  Central  A'.  Co.  v.  Feller,  84  Pa. 
St.  226,  18  Am.  Ry.  Rep.  369.— Distin- 
guished IN  Philadelphia  &  R.  R.  Co.  v. 
Carr,  99  Pa.  St.  505. 

274.  or  with  ears  covered.*— 

Plaintiff,  a  boy  ten  years  old,  was  in  a 
wagon  with  a  companion  who  was  driving, 
and  the  former  was  injured  by  a  collision 
with  a  train  at  a  highway  crossing.  It  was 
a  cold,  winter  day  and  he  had  the  lappets 
of  his  cap  over  his  ears.  Held,  that  the 
fiict  that  his  ears  were  thus  covered  and 
that  he  knew  that  the  highway  was  crossed 
by  a  railroad,  and  that  he  did  not  tell  his 
companion,  and  failed  to  look  and  listen  for 
trains,  is  not  conclusive  of  a  want  of  care, 
where  the  evidence  tends  to  show  that  he 
did  not  know  that  he  was  yet  at  the  crossing, 
and  where  sufficient  signa's  were  not  given. 
Klkins  V.  Boston  &*  A.  A'.  Co.,  115  Jllass.  190, 
7  A/Ji.  Ry.  Rep.  456. 

While,  where  the  severity  of  the  weather 
requires  a  traveler  upon  tlie  highway  to 
protect  himself  from  it  by  covering  his  ears, 
if  the  means  taken  materially  impair  his 
ability  to  perceive  coming  danger,  and  he  is 
injured  at  a  crossing,  he  is  not  to  be  freed 
from  a  charge  of  contributory  negligence; 
yet,  unless  it  is  certain  that  the  means  used 
did  have  that  effect,  it  is  a  question  for  the 
jury,  not  for  the  court.  Salter  v.  Utica  &• 
li.  R.  R.  Co.,  59  A'.  V.  631.— Applied  in 
North rup  v.  New  York,  O.  &  W.  R.  Co.,  37 
Hun  (N.  Y.)  295.    Followed  in  Weber 

*  Parties  approaching  crossing  with  head 
muffled  or  witli  umbrella,  see  note,  19  Am.  & 
Enu.  R.  Cas.  332. 


V.  New  York  C.  &  H.  R.  R.  Co.,  67  N.  Y. 

587. 

In  an  action  for  an  injury  received  by 
plaintiff  at  a  crossing,  it  appeared  that  plain- 
tiff, who  was  familiar  with  the  locality,  was 
driving  his  team  with  a  heavily  loaded  sled 
down  a  hill  towards  the  crossing,  and  had 
his  ears  covered  to  protect  them  from  the 
cold ;  that  a  strong  wind  was  blowing  to- 
wards the  direction  from  which  the  train 
came;  that  he  stopped  several  times  on  the 
descent  to  look  and  listen  for  trains,  but, 
not  seeing  or  hearing  any,  drove  slowly  on, 
and,  when  within  half  a  rod  of  ihe  track 
and  going  down  a  pitch  made  more  steep  by 
snow  thrown  off  the  track,  first  heard  the 
whistle  of  the  engine,  but  was  then  unable 
to  stop  his  horses,  //eld,  that  the  court 
erred  in  taking  the  question  of  plaintiff's 
contributory  negligence  from  the  jury  and 
directing  a  verdict  for  defendant.  Siegel  v. 
Milwaukee  iS-  A^.  R.  Co.,  79  Wis.  404, 48  N. 
W.  /iep.  488.— Approving  Williams  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  64  Wis.  i  ; 
Seefeld  v.  Chicago,  M.  &  St.  P.  R.  Co.,  70 
Wis.  216;  Winstanley  z/.  Chicago,  M.  &  St. 
P.  R.  Co..  72  Wis.  375. 

27r».  Where  there  is  a  great  deal  of 
noise. — (i)  Generally. —  If  the  crossing  is 
obstructed  from  view,  increased  caution  is 
required  on  the  part  of  the  traveler  as  well 
as  on  the  part  of  the  company  ;  and  if  from 
noise,  such  as  a  gale  of  wind  or  the  rattling 
of  a  wagon,  hearing  is  rendered  difficult,  it 
then  becomes  the  duty  of  the  traveler  to 
stop  and  listen.  Stepp  v.  Chica^qo,  A".  /.  <S«» 
P.  R.  Co.,%1  Mo.  229. 

Plaintiff  was  riding  in  a  hired  carryall, 
driven  by  the  owner,  with  twenty-seven 
other  companions,  who  were  singing  and 
shouting  so  as  to  make  an  unusual  noise  as 
they  approached  a  crossing.  Plaintiff  was 
familiar  with  the  crossing  and  knew  that  it 
was  about  time  for  a  train  to  pass.  The 
track  was  so  situated  as  to  prevent  their 
seeing  the  train  until  very  near  the  track. 
//eld,  that  under  such  circumstances  it  was 
his  duty  to  refuse  to  go  on  the  track, 
whether  he  was  helping  to  make  the  noise 
or  not.  If  his  expostulations  and  warnings 
would  not  have  controlled  the  driver  he 
should  have  left  the  carryall,  if  he  reason- 
ably might.  Koehlcr  v.  Rochester  &>  L.  O. 
R.  Co.,  66  Htm  (A'.  I'.)  566,  50  N.  V.  S.  R. 
619.  21  A'.  V.  Supp.844. 

(2)  Factories  and  mills. —  Where  it  ap- 
peared that  the  plaintiff,  before  crossing  the 
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tracks,  stopped  and  looked  and  listened, 
but  at  a  point  where  his  vision  was  ob- 
structed by  steam  escaping  from  a  factory, 
the  operation  of  which  made  a  great  deal 
of  noise,  the  question  of  his  contributory 
ne<:;ligence  is  for  the  jury,  not  the  court. 
Nciinan  v.  Delaware  &»  H.  Canal  Co.,  149 
Pa.  St.  92,  24  Atl.  Rep.  96. 

Wiiere  there  is  nothing  to  prevent  the 
view  of  the  track  or  of  an  approaching 
train,  the  fact  that  a  mill  is  in  operation 
near  a  crossing  that  would  prevent  one 
from  hearing  does  not  excuse  him  for  at- 
tempting to  cross  without  using  his  eyes  to 
see  if  a  train  is  coming.  Sabine  &»  E.  T. 
Ji.  Co.  v.  Dean,  76  Tex.  73,  13  S.  W.  Rep.  45. 

Where  plaintiff  testified  that  she  "  held 
up  very  slow  "  as  she  was  approaching  the 
track,  and,  hearing  no  bell,  which  she  had 
heard  the  day  before  while  at  the  crossing, 
notwitiistanding  the  noise  of  the  factories 
on  either  side  of  the  street,  concluded  that 
no  engine  was  approaching,  and  drove  on 
— held,  that  it  was  not  necessary  for  her  to 
get  out  of  the  buggy  and  go  beyond  the 
cars  to  look  up  and  down  the  track,  or  to 
stop  and  listen  for  an  approaching  engine, 
when  no  signal  was  given  of  its  approach. 
Alexander  v.  Richmond  Sr*  D.  R.  Co.,  112  A'. 
Car.  720,  16  .S".  E.  Rep.  896. 

270.  Proper  place  at  which  to 
stop,  look,  and  listen.— (i)  Generally. 
— Plaintiff  was  guilty  of  negligence  in  not 
looking  in  the  direction  of  the  approaching 
train,  by  which  he  was  injured,  when 
within  five  feet  of  the  track,  and  when,  if 
he  had  looked,  his  view  would  have  been 
unobstructed  for  a  distance  of  250  feet. 
Gardner  v.  Detroit,  L.  6-  N.  R.  Co.,  97 
Mich.  240,  56  N.  IV.  Rep.  603.— Quoting 
Kwiotkowski  v.  Grand  Trunk  R.  Co.,  70 
Mich.  551. 

A  pl.iintiff  approaching  the  crossing,  and 
stopping  from  four  to  six  rods  therefrom  to 
look  iind  listen,  and  neither  seeing  nor  hear- 
ing a  sij,Mial  of  an  approaching  train,  is  not 
to  be  deemed  guilty  of  such  negligence  as 
to  justify  a  nonsuit.  Renwick  v.  New  York 
C.  R.  Co.,  36  A^.  Y.  132.  34  How.  Pr.  gr.— 
Following  Ernst  v.  Hudson  River  R.  Co.. 
32  How.  Pr.  61.— Reviewed  IN  Wilcox  7/. 
Rome,  W.  &  O.  R.  Co.,  39  N.  Y.  358. 

//  seems  that  if  it  appears  that  the  per- 
son injured  did  look  for  an  approaching 
train,  it  would  not  necessarily  follow  as  a 
rule  of  law  that  he  was  remediless  because 
he  did  not  look  at  the  precise  place  and 


time  when  and  where  looking  would  have 
been  of  the  most  advantage.  The  presence 
of  other  and  imminent  dangers,  the  raising 
of  gates  erected  by  the  company  to  guard 
the  highway— giving^  assurance  that  the 
crossing  was  safe — and  similarcircumstances 
may  be  considered  in  determining  whether 
the  person  injured  fairly  discharged  the 
duty  imposed  upon  him  in  making  his  ob- 
servations. Rodrian  v.  New  York,  N.  H. 
&^  H.  R.  Co.,  125  A^.  Y.  526,  26  N.  E.  Rep. 
741,  35  A',  r.  5.  i?.  814;  reversing  28  A'.  Y. 
S.  R.62(„7  N.   Y.  Snpp.  811. 

If  a  person  could  have  had  an  unob- 
structed view  of  the  track  for  nineteen 
hundred  and  fifty  feet,  if  he  had  stopped 
and  looked  at  a  point  eighteen  feet  from 
the  crossing,  and  he  goes  upon  the  track 
and  is  injured,  it  is  in  vain  for  him  to  say 
that  he  stopped,  looked,  and  listened  at  the 
point  of  unobstructed  view.  Urias  v. 
Pennsylvania  R.  Co.,  152  Pa.  St.  326,  25  Atl. 
Rep.  566. 

The  court  charged  that  from  the  time  one 
about  to  cross  a  track  enters  within  the 
"  limits  of  actual  danger  "  until  he  leaves 
them  he  must  exercise  ordinary  care  to 
avoid  it.  Held,\.h^x.  the  words  "limits  of 
actual  danger,"  as  used  by  the  court,  meant 
the  time  when  and  the  place  where  it  be- 
came the  person's  duty  to  look  and  listen 
for  an  approaching  train  ;  and  that  the  in- 
struction, when  considered  with  others 
given,  did  not  mislead  the  jury  on  account 
of  the  use  of  these  words.  Nosier  v.  Chi- 
cago, B.  &^  Q.  R.  Co.,  72  Iowa  26S,  34  A'.  VV. 
Rep.  850. 

(2)  Persons  with  teams. — Where  one  driv- 
ing a  team  approaches  a  track  he  should 
look  and  listen  for  trains  sufficiently  distant 
from  the  track,  so  that  if  his  horses  become 
frightened  they  may  be  restrained  without 
getting  on  the  track.  Rhoadcs  v.  Chicago 
«S^  G.  T.  R.  Co.,  21  Am.  6-  Eng.  R.  Cas. 
659,  58  Mich.  263,  25  A^.  }V.  Rep.  182. 

A  person  approaching  a  crossing  with  a 
team  should,  at  the  nearest  and  most  eligible 
point  to  the  road,  stop  his  team,  listen,  and 
look  out  for  any  approaching  train.  It  is 
also  obligatory  upon  the  servants  in  charge 
of  the  train  to  exercise  a  degree  of  caution 
and  circumspection  in  approaching  such 
crossing  commensurate  with  the  danger  to 
travel  by  the  public.  Moherly  v.  Kansas 
City,  St.  J.  6-  C.  B.  R.  Co.,  17  Mo.  App. 
518;  affirmed  in  ^%  Mo.  183,  11  S.  W.  Rep. 
569.— Quoting  Johnson  v.  Chicago,  R.  I. 
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&  P.  R,  Co.,  77  Mo.  553;  Detroit  &  M.  R. 
Co.  7'.  Villi  Steinbtirg,  17  Mich.  120. 

It  is  not  negligence /<rj^  for  one  to  drive 
his  vehicle  near  tlie  edge  of  a  street  ap- 
proiiching  a  railroad,  although  he  would 
have  had  a  better  view  of  the  track  from 
the  middle  of  the  street.  Sco//  v.  WY/- 
VI  tug  ton  Cr-  IV.  A'.  Co.,  96  Af.  Car.  428,  2  S. 
E.  Rep.  151. 

Where  the  injuries  compilained  of  were 
received  by  plaintiff  while  he  was  driving 
over  a  grade  crossing,  it  is  proper  to  charge 
tliat  if  the  jury  find  from  the  evidence  that 
plaintiff  stopped  at  a  proper  place  or  places, 
and  properly  exercised  his  senses  of  sight 
and  hearing,  and  neither  saw  nor  heard  an 
approaching  train,  he  was  not  guilty  of  con- 
tributory negligence.  Smith  v.  Baltimore 
&>  O.  A\  Co.,  1 58  Pa.  St.  82,  27  ^Itl  Rep.  847. 

Where  plaintiff  drove  slowly  and  carefully, 
and  stopped  less  than  seventy  feet  from  the 
track,  and,  standing  in  his  wagon,  looked 
both  east  and  west  for  trains,  and,  seeing 
none,  sat  down  and  drove  on,  looking  again 
to  the  east  and  west,  and  listening  all  the 
time — held,  that  he  could  not  be  charged 
with  contributory  negligence  simply  because 
at  one  point,  twenty  feet  from  the  crossing, 
of  which  he  had  no  knowledge,  the  train 
could  have  been  seen  ten  hundred  and 
eighty  feet  away,  Lee  v.  Chicago,  R.  I.  <S-» 
P.  R.  Co.,  45  Am.  &•  Eng.  R.  Cas.  157,  80 

Iowa  172,  45  N.  IV.  Rep.  739.— DISTIN- 
GUISHING Schaefert  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  62  Iowa  627;  Haines  v.  Illinois  C. 
R.  Co.,  41  Iowa  227. 

277.  Place  and  inaiuicrof  lookin;;, 
generally  forjury.— Where  the  evidence 
is  conflicting,  or  where  there  are  inferences 
of  fact  to  be  drawn  from  the  testimony,  the 
question  whether  or  not  a  person  injured  at 
a  railroad  cro-^^sing  stopped,  looked,  and 
listened  at  the  right  place  is  for  the  jury,  and 
it  is  error  to  rule  it  as  a  question  of  law. 
McGillv.  Pittsburgh  6-  W.  R.  Co.,  152  Pa. 
St.  331,  25  Atl.  Rep.  540.  Newhardv.  Penn- 
sylvania R.  Co.,  55  Am.  &»  Eng.R.  Cas.  258, 
153  Pa.  St.  417,  26  Atl.  Rep.  105.— FOLLOW- 
ING Wilde  V.  Trainor,  59  Pa.  St.  439. — Le- 
high &^  IV.  B.  Coal  Co.  v.  Lear,  (Pa.)  32 
Am.  &^  Eng.  R.  Cas.  74,  9  Atl.  Rep.  267. — 
Quoting  and  following  Lehigh  Valley 
R.  Co.  z/.  Brandtmaier,  113  Pa.  St.  610,6 
Atl.  Rep.  238,  5  Cent.  Rep.  147.  Quoting 
Philadelphia  &  R.  R.  Co.  v.  Calebs,  8  W, 
N.  C.  529. 

Where  there  is  a  doubt  as  to  the  proper 


place  to  stop,  look,  and  listen  before  cross- 
ing a  railroad  track,  the  question  will,  as  a 
general  rule,  be  referred  to  the  jury;  but 
where  there  is  no  such  do'  jt,  and  it  appears 
that  the  person  injured  stopped  at  a  point 
where  he  could  not  see,  ii  is  for  the  court 
to  determine  whether  the  point  was  a 
proper  place  to  stoi>.  Urias  v.  Pennsylvania 
R.  Co.,  152  Pa.  St.  326,  25  Atl.  Rep.  566.— 
Quoting  Carroll  v.  Pennsylvania  R.  Co.,  2 
Pennyp.  159,  12  W.N.  C.  348. —  Whitman  v. 
Pennsylvania  R.  Co.,  156  Pa.  St.  175,  27 
Atl.  Rep.  290. — Following  Pennsylvania 
R.  Co.  V.  Beale,  73  Pa.  St.  504. 

In  the  case  of  steam  railroads  a  question 
sometimes  arises  as  to  the  proper  place  to 
stop,  look,  and  listen.  Where  there  is  a 
fair  doubt  upon  this  question  it  must  be 
submitted  to  the  jury.  No  such  case  arises 
in  the  case  of  city  railways.  Ehrisman  v. 
East  Harrisburg  City  Pass.  R.  Co.,  51  Am, 
&*  Eng.  R.  Cas.  190,  1 50  Pa.  St.  180,  24  Atl. 
Rep.  596,  30  M^.  N.  C.  273.  23  Pittsb.  L.J. 
(N.  S.)  73,  9  Lane.  L.  Rev.  356. 

Plaintiff  was  killed  while  attempting  to 
ride  over  a  public  crossing.  The  unques- 
tioned evidence  was  that  when  he  ap- 
proached the  track  he  stopped,  looked,  and 
listened.  The  contention  being  whether 
the  place  where  he  stopped  was  a  suitable 
one  to  see  and  hear,  and  whether  due  effort 
was  made  to  ascertain  if  a  train  was  ap- 
proaching, it  was  proper  for  the  court  to 
submit  it  to  the  jury  as  a  question  of  fact. 
Pennsylvania  <S-  .A^.  V.  C.  O"  R.  Co.  v.  ///^, 
(Pa.)  8  Atl.  Rep.  789. 

The  mere  act  of  stopping  before  going 
upon  a  track  does  not  of  itself  show  that 
the  person  injured  stopped  at  a  proper 
place,  or  that  there  was  not  another  and 
better  place  where  he  should  have  stopped 
again,  or  that  his  duty  of  looking  and  lis- 
tening was  performed  with  proper  care  and 
attention ;  but  stopping  is  opposed  to  the 
idea  of  negligence,  and  unless,  notwith- 
standing the  stop,  the  whole  evidence  shows 
negligence  so  clearly  that  no  other  infer- 
ence can  properly  be  drawn  from  it,  the 
court  cannot  draw  that  inference  as  a  con- 
clusion of  law,  but  must  send  the  case  to 
the  jury.  Ely  v.  Pittsburgh,  C,  C.  &'St.L. 
R.  Co.,  158  Pa.  St.  233,  27  Atl.  Rep.  970.— 
Quoting  Kohler  v.  Pennsylvania  R.  Co., 
135  Pa.  St.  346. 

278.  ]>riving:  upon  crosNiiif*:  at  too 
rapid  a  speed.— One  who  drives  his  team 
at  a  brisk  trot  upon  a  railroad   crossing 
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without  stopping  to  listen  for  trains  or 
looking  up  and  down  the  track,  is  guilty  of 
contributory  negligence.  Turner  v.  //<«;/- 
nibal  &'  SI.  J.  A'.  Co.,  6  Am.  &*  Eng.  K. 
Cas.  38,  74  Mo.  602. — Ai'FLiicn  in  Prewitt 
V.  Eddy,  115  Mo.  2S3.  Followeu  in  Hix- 
son  V.  St.  Louis,  H.  &  K.  K.  Co.,  80  Mo. 
335;  Maxey  v.  Missouri  Pac.  K.  Co.,  113 
Mo.  I. 

Where  the  facts  show  that  one  killed  at  a 
crossing  approached  it  at  a  dangerously 
rapid  rate  of  speed,  and  that  he  drove  upon 
the  track  without  reducing  the  speed  of  his 
team,  when  he  could  have  seen  and  heard 
Hii  approaching  train  in  time  to  have 
avoided  the  injury,  the  conclusion  is  irre- 
sistible that  he  must  have  seen  and  heard 
the  train,  and  that  he  was  driving  at  a  rate 
of  speed  which  he  supposed  would  carry 
liim  over  in  advance  of  the  train,  and  he 
therefore  had  taken  the  ciiances.  Cones  v. 
Cincinnati,  I.,  St.  L.  &*  C.  K.  Co.,  114  Ind. 
328,  16  A^.  E.  Rep.  638,  14  West.  Rep.  loi. 

Plaintiff  was  driving  in  the  daytime  where 
he  was  familiar,  and  passed  through  a  pri- 
vate gate  seventy-nine  feet  from  the  track, 
and  when  within  thirty-five  feet  of  the  track 
started  on  a  trot  and  collided  with  a  train 
just  as  he  entered  the  first  of  two  tracks. 
He  knew  that  trains  coming  from  the  di- 
rection that  the  one  did  that  struck  him 
passed  on  the  first  track,  but  failed  to  look 
or  listen  until  he  was  substantially  on  the 
track,  where  he  might  have  seen  the  train 
when  half  a  mile  distant.  Held,  that  he 
could  not  recover,  though  the  engineer 
failed  to  give  the  statutory  signals.  i\^ash 
V.  New  York  C.  &-  H.  R.  R.  Co.,  34  A^.  V. 
S.  R.  788,  3  Silv.  App.  315.— Rkvikwf.d 
IN  Smith  V.  New  York  C.  &  H.  R.  R.  Co., 
44  N.  Y.  S.  R.  55,  63  Hun  624,  17  N.  Y. 
Supp.  400. 

It  is  not  error  for  the  court  to  refuse  to 
charge  that  the  rate  of  speed  at  which 
plaintiff  approached  and  drove  on  the 
track,  which  she  described  as  a  slow  trot, 
"anfl  slowed  up  towards  the  railroad  track," 
of  itself  constituted  negligence  on  her  part. 
Richardson  v.  Neiv  York  C.  &>  //.  R.  R.  Co., 
iSN.  Y.  Supp.  868,  40  A^.  1'.  S.  R.  616,  61 
Hun  624,  mem. 

270.  At  d'ossiiidrM  wht'ru  flti(;incn 
are  stutioiKMl.'*' — (i)  Generally. ~\{  it  be 

*  See  also  antf,  213. 

Duty  of  traveler  to  look  and  listen  at  crossing 
where  llaKinan  is  stationed,  see  note,  45  Am.  & 
Eng.  R.  Cas.  144. 


true  that  in  a  particular  case  a  reasonably 
prudent  and  careful  man,  on  approaching  a 
track  over  a  public  street,  would  do  more 
than  observe  the  absence  of  the  ordinary 
signal  of  the  flagman,  the  facts  and  circum- 
stances should  be  submitted  to  the  jury  to 
be  considered  in  determining  whether,  un- 
der them,  plaintiff  had  exercised  ordinary 
care  and  caution  to  avoid  injury.  Chicago, 
St.  L.  &•  J'.  R.  Co.  V.  Hutchinson,  32  Am. 
&•  Eng.  R.  Cas.  82,  1 20  ///.  587,  1 1  A'.  £. 
Rep.  855. 

It  cannot  be  deemed  as  a  matter  of  law 
that  a  person  approaching  a  crossing,  when 
there  is  nothing  apparent  to  warn  him  of 
danger,  and  at  which  he  knows  a  flagman  is 
stationed  whose  duty  it  is  to  warn  all  per- 
sons of  danger  from  moving  trains,  is  re- 
quired to  look  elsewhere  than  to  the  flag- 
man. Chicago,  St.  L.  &*  /'.  /i*.  Co.  v. 
Hutchinson,  32  Am.  &<>  Eng,  R.  Cas.  82,  120 
///.  587,  1 1  A'.  E.  Rep.  855. 

It  is  the  duty  of  one  about  to  cross  a 
track  to  take  reasonable  precaution  to  as- 
certain whether  a  train  is  approaching;  but 
he  is  only  required  to  have  satisfactory  evi- 
dence of  this,  and  the  signal  of  a  flagman, 
or  other  circumstances,  may  justify  him  in 
attempting  to  cross.  Spencer  v.  Illinois  C. 
R.  Co.,  29  Io7va  55. 

If  it  is  customary  to  have  a  flagman  at  a 
crossing,  and  he  is  absent,  this  does  not  ex- 
cuse a  traveler  on  the  highway  from  looking 
to  see  if  a  train  is  coming  before  he  at- 
tempts to  cross,  when  there  is  no  obstacle 
to  prevent  his  seeing.  Tyler  v.  Old  Colony 
R.  Co.,  157  Mass.  336,  32  N.  E.  Rep.  227. — 
Followed  in  Connolly  v.  New  York  &  N. 
E.  R.  Co.,  158  Mass.  8. 

One  about  to  cross  a  track  must  look  and 
listen  for  trains;  he  is  also  charged  with 
the  duty  of  looking  for  a  flagman  and  obey- 
ing the  signals  he  gives,  if  given  in  time  to 
avoid  a  collision.  Where  he  knows  that  a 
flagman  is  habitually  stationed  at  a  cross- 
ing, and  upon  looking  finds  the  flagman  is 
not  at  his  post  giving  signal  of  danger,  he 
has  a  right  to  presume  that  a  train  is  not 
about  to  pass.  Rut  absence  or  negligence 
of  a  flagman  will  not  excuse  him  from  look- 
ing both  ways  and  listening.  Berry  v. 
Pennsyhiania  R.  Co.,  26  Am.  &>  Eng.  R.  Cas. 
396,  48  N.J.  L.  141,  4  Atl.  Rep.  303. 

(2)  Illustrations — Instructions. — One  who 
approaches  a  crossing  with  which  he  is 
familiar,  and  attempts  to  cross  without  look- 
ing and  listening,  where  it  is  possible  to  do 
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so,  is  guilty  of  contributory  nep;ligencc,  al- 
though the  crossing  is  supplied  with  a 
flagman,  and  the  flagman  does  not  give  no- 
tice of  the  approach  of  danger.  A  person 
attempting  to  cross  should  not  have  the 
right  to  assume,  from  that  circumstance, 
that  no  danger  existed,  and  enter  upon  the 
track  without  looking.  Had  the  flagman 
done  anything  to  induce  the  appellant  to 
attempt  the  crossing  at  the  time  slic  was 
hurt,  or  anything  to  throw  her  olT  her 
guard,  then  the  question  of  her  negligence 
would  have  been  a  question  for  the  jury. 
Cadwallader  v.  Louisville,  N.  A.  &*  C.  A'. 
Co..  128  /nd.  518,  rj  N.E.Rep.  i6i.— DIS- 
TINGUISHING Pennsylvania  Co.  v.  Stege- 
meier,  118  Ind.  305. 

Where  a  company,  in  pursuance  of  an 
ordinance,  has  erected  gates  and  stationed 
a  watchman  at  a  street  crossing,  a  traveler 
who  approaches  and  finds  the  gates  open, 
and  receives  no  warning  from  tiie  watchman, 
has  a  right  to  assume  that  there  are  no  ap- 
proaching trains;  and  if,  acting  upon  this 
assumption,  he  enters  upon  the  crossing  and 
is  instantly  confronted  by  trains  going  in 
opposite  directions,  and  in  the  confusion 
caused  by  the  unexpected  danger  into 
which  he  is  thus  led  is  struck  and  killed, 
the  company  is  liable.  Pennsylvania  Co.  v. 
Stes;emeier,  118  Ind.  305,  20  N.  E.  Rep.  843. 
—Distinguishing  Chicago  &  E.  I.  R.  Co. 
V.  Hedges,  118  Ind.  5.— .Applied  in  Fusili 
V.  Missouri  Pac.  R.  Co.,  45  Mo.  App.  535. 
Distinguished  in  Cadwallader  v.  Louis- 
ville, N.  A.  &  C.  F^.  Co.,  128  Ind.  518.  Fol- 
lowed IN  Pennsylvania  Co.  v.  Horton,  132 
Ind.  189. 

Where  a  street  was  crossed  by  two  main 
tracks  and  twenty  side  tracks,  and  a  flag- 
man was  stationed  at  such  crossing  to  give 
warning  of  danger  to  any  one  about  to  cross 
the  tracks,  and  plaintiff  was  injured  by  a 
collision  in  attempting  to  pass  over  the 
tracks,  it  was  not  error  to  refuse  to  instruct 
that  the  plaintifl  was  under  an  obligation, 
while  driving  across  the  tracks,  before  driv- 
ing over  any  particular  track  to  look  and 
listen  for  a  train  that  might  be  approaching 
upon  any  of  the  tracks,  and  that  the  obliga- 
tion which  the  law  imposed  upon  him 
would  not  be  satisfied  by  looking  and 
listening  before  driving  upon  the  first 
track,  but  that  the  exercise  of  such  care 
and  caution  on  his  part  should  have  existed 
while  driving  over  all  the  tracks.  Chicago, 
E.  I.  <S-  r.  R.  Co.  v.  Clotigh,  134  ///.  586,' 25 


A'.  E.  Rep.  664.  29  A^.  E.  Rep.  184 ;  affirming^ 
33  ///.  App.  129.— Following  Chicago,  St. 
L.  &  P.  R.  Co.  V.  Hutchinson,  120  III.  587. 
280.  Where  (ratcM  arc  iiiaiiitaiiieil.* 

— (I)  Rule  stated. — A  traveler  approaching 
a  crossing  guarded  by  gates  is  not  required 
to  exercise  the  same  vigilance  in  looking 
and  listening  as  when  the  approaches  are 
not  so  guarded.  Bond  v.  New  York  C.  &* 
H.  R.  R.  Co..  52  A^.  Y.  S.  R.  637,  23  A'.  Y. 
Supp.  450,  69  ////;/  476. 

Ordinarily  one  approaching  a  crossing 
must  both  look  and  listen  for  trains ;  but 
this  duty  may  be  modified  by  circumstances, 
such  as  the  fact  that  gates  maintained  at 
the  crossing  are  open.  Schultz  v.  New 
York  C.  &^  H.  R.  R.  Co.,  69  Hun  {N.  Y.)  515. 
53  N.  Y.  S.  R.  149.  23  A^.  Y.  Supp.  509.— 
Quoting  Palmer  v.  New  York  C.  &  H.  R. 
R.  Co.,  112  N.  Y.  234. 

But  the  fact  that  such  gate  is  open  does 
not  relieve  the  traveler  from  taking  proper 
precautions  for  his  own  safety.  It  is  still 
his  duty  to  be  on  the  lookout  for  danger 
and  to  exercise  the  same  care  that  a  man  of 
ordinary  prudence  would  exercise  under 
the  same  conditions.  Sc/iullz  v.  Neiv  York 
C.  <S-  //.  R.  R.  Co.,  69  Hun  (N.  Y.)  515, 
53  A'.  Y.  S.  R.  149,  23  A'.  Y.  Supp.  509.— 
Applying  Oldenburg  w.  New  York  C.  &  H. 
R.  R.Co.,  124  N.  Y.  414. 

Safety  gates,  on  a  city  street  at  a  crossing, 
are  a  warning  of  the  passing  of  trains  not 
only  to  vehicles  but  to  pedestrians  ;  and  if, 
in  disregard  thereof,  a  pedestrian  passes  a 
gate  in  broad  daylight,  enters  upon  the  cross- 
ing, and  while  watching  one  train  is  struck 
by  another  and  killed,  his  contributory  neg- 
ligence will  prevent  a  recovery  of  damages. 
Cleary  v.  Philadelphia  &^  R.  R.  Co.,  140  Pa. 
St.  19,  21  Atl.  Rep.  242. 

(2)  Illustrations — Instructions. — A  young 
lady  was  driving  on  Sunday,  having  the 
rear  scat  of  the  carriage,  with  her  sister  on 
the  front  seat,  who  did  the  driving.  She 
was  injured  by  a  collision  at  a  crossing, 
where  gates  were  maintained,  but  whicn 
were  not  operated  on  Sunday  ;  but  phiintiff 
had  no  knowledge  of  this  fact.  Held,  that 
the  question  of  her  contiibutory  negligence 
in  failing  to  keep  a  lookout  for  trains  was 
for  the  jury.  McCaffrey  v.  Delaware  Qr^H. 
Canal  Co.,  16  N.  Y.  Supp.  495,  41  A'.  Y.  S. 

*See  also  ante,  55,  214. 

Duty  of  persons  'to  stop  and  look  for  trains 
before  passing  gate  leading  to  railroad  track,  see 
37  Am.  &  Eng.  R.  Cas.  508,  abstr. 
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H.  221,  62  //utt  6i8;  a  firmed  in  33  N.  E. 
l^i'P-  339.  '37  ^-  y-  5^'«.  mem.,  50  A^.  Y.  S. 
R.  934.— Distinguishing  Brickell  v.  New 
York  C.  &  H.  R.  R.  Co..  1 20  N.  Y.  293,  24  N. 
E.  Rep.  449,  30  N.  Y.  S.  R.  932.  Review- 
ing Hoagr/.  New  York  C.  &  H.  R.  R.  Co., 
Ill  N.  Y.  199,  19  N.  Y.  S.  R.  80,  18  N.  E. 
Rep.  648. 

Flaintifl  was  driving  with  his  wife  and  on 
approaching  a  crossing  on  the  cast  side 
stopped  while  a  train  was  passing.  When 
the  train  had  passed  the  gate-keeper  lifted 
the  east  gate  and  beckoned  plaintiff  to 
cross,  but  when  he  was  on  or  near  the  track 
he  saw  another  train  approaching,  running 
in  the  same  direction  as  the  other.  The 
gate-keeper  was  situate  where  he  had  a 
favorable  view  of  the  track.  Held,  that 
plaintifl  had  a  right  to  suppose  that  when 
the  east  gate  was  raised  that  the  keeper  in- 
tended to  lift  the  west  gate  also,  and  that 
the  track  was  safe.  Callaglian  v.  Delaware, 
L.  <S-  W.  R.  Co.,  52  Hun  {N.  Y.)  276,  22  N. 
y.  S.  R.  594,  5  N.  Y.  Supp.  285.— Apply- 
ing Woodard  v.  New  York,  L.  E.  &  W.  R. 
Co..  106  N.  Y.  390.  Reviewing  Lindeman 
V.  New  York  C.  &  H.  R.  R.  Co.,  42  Hun 
306. 

In  such  case  whether  plaintiff  relied  on 
the  gate-keeper,  and  did  not  look  as  he 
otherwise  would  have  done  to  see  if  aiiother 
train  was  approaching,  and  whether  he  was 
justified  in  doing  so.  were  questions  for  the 
jury.  Callaglian  v.  Delaware,  L.  &•  IV.  R. 
(So.,  52  Hun  (JV.  F.)  276,  22  N.  Y.  S.  R.  594, 
5  JV.   Y.  Supp.  285. 

An  instruction  that  the  existence  of  gates 
at  a  crossing,  seemingly  intended  to  be 
closed  when  trains  pass,  did  not  excuse 
plaintiff  from  looking  before  crossing,  but 
that  he  had  a  right  to  take  the  fact  into 
consideration  on  the  question  to  what  ex- 
tent he  would  look,  is  not  contradictory, 
and  is  correct.  Merrigan  v.  Boston  6^  A. 
R.  Co.,  154  Afass.  189,  28  N.  E.  Rep.  149. 

The  erection  by  a  railroad  company  of 
gates  at  the  crossing  of  a  highway  at  grade 
by  Us  tracks  within  the  limits  of  a  city, 
shortly  after  an  order  passed  by  the  mayor 
and  aldermen  requesting  it  to  erect  such 
gates  is  communicated  to  the  company,  may 
be  treated  as  an  admission,  unless  explained, 
that  the  gates  were  reasonably  necessary 
for  the  public  safety.  Merrigan  v.  Boston 
&>  A.  R.  Co.,  154  Mass.  189,  28  A^.  E.  Rep. 
149. 

The  question  whether  such  an  admission 


is  more  applicable  to  busy  days  of  the  week, 
when  the  gates  are  often  lowered,  than  to 
Sunday,  when  they  are  lowered  during  one 
hour  only,  and  that  not  the  hour  when  an 
accident  occurred  at  the  crossing,  is  for  the 
jury  rather  than  for  the  court.  Merrigan 
V.  Boston  &*  A.  R.  Co.,  154  Mass.  i8y,  28 
A^.  E.  Rep.  149. 

281.  At  private  crossings.— If  the 
contributory  negligence  of  the  plaintiff, 
who  is  injured  in  driving  upon  a  private 
railroad  crossing  by  a  passing  train  of  cars, 
without  stopping  or  looking  out  and  listen- 
ing before  driving  upon  it.  for  a  train  that 
may  be  approaching  it  from  either  direc- 
tion, clearly  appears  from  the  evidence  for 
him  in  an  action  on  the  case  against  the 
railroad  company  for  the  injury,  the  defend- 
ant will  be  entitled  to  a  nonsuit.  Lynam 
v.  Philadelphia,  IV.  &•  B.  R.  Co.,  4  Houst. 
(Del.)  583. 

The  failure  to  give  signals  of  the  ap- 
proach of  a  train  to  the  crossing  of  a  pri- 
vate way  is  not  negligence,  and  if  one  steps 
upon  the  track  at  such  a  crossing  without 
looking  or  listening,  and  is  struck  by  a 
train,  his  injuries  must  be  regarded  as  the 
result  of  his  own  negligence.  Johnson  v. 
Louisville  &•  N.  R.  Co.,  91  Ky.  651,  25  S.  W. 
Rep.  754. 

282.  On  city  streets.— When  railroads 
cross  public  streets  at  grade  and  conse- 
quently there  is  more  danger  of  accidents, 
great  vigilance  is  demanded  of  those  at- 
tempting to  cross  the  track,  and  the  use  of 
all  prop':r  precautions,  such  as  slackening 
the  speed  if  they  are  driving,  keeping  a 
good  lookout,  and  approaching  the  crossing 
as  a  dangerous  place.  Chicago  iS>»  A.  R. 
Co.  v.  Grctsner,  46  ///.  74. 

It  cannot  be  said  that  every  person  who, 
in  a  populous  town,  at  a  railroad  crossing, 
fails  to  pause  iiid  look  up  and  down  the 
track,  is  guilty  of  such  negligence  as  to  pre- 
vent a  recovery  for  an  injury  inflicted  by 
the  flagrant  wrong  of  those  in  charge  of  a 
passing  train.  Whiton  v.  Chicago  <&-•  A'. 
W.  R.  Co.,  2  Biss.  {[/.  S.)  282  ;  affirmed  in 
13  Wall.  (U.  S.)  270. 

28;J.  When  contributory  negli- 
peiice  not  a  defense.* — The  defense  of 
contributory  negligence,  though  established 

*  See  also  nnfe,  200. 

Liability  of  railroad  company  for  nepllRence 
notwithstanding  contributory  ncKligence  of  plain- 
tiff, see  note,  22  Am.  &  Eng.  R,  Cas.  537  ;  19 
/(/.  36.  266. 
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by  the  evidence,  is  overcome  and  defeated 
by  proof  of  such  gross  negligence,  such 
recklessness  or  wantonness  as  is  the  legal 
equivalent  of  wilful  or  intentional  wrong; 
as  by  the  failure  to  use  all  reasonable  efforts 
to  :  void  the  injury  when  plaintiff's  perilous 
position  was  discovered  in  lime  to  prevent 
injury  by  the  exercise  of  due  care  and  dili- 
gence; but  not  the  mere  running  at  a  high 
rate  of  speed  at  a  crossing  which  is  not  m  a 
populous  district,  nor  a  failure  to  give  the 
statutory  signals  on  approaching,  nf.r  the 
failure  to  keep  a  proper  lookout,  nor  other 
mere  omission  of  duty  under  circumstances 
showing  mere  negligence,  as  distinguished 
from  recklessness  or  wantonness.  Geor/j^ia 
Pac.  A'.  Co.  v.  Lee,  'jz  Ala.  262,  9  So.  Rep. 
230. 

Wliile  it  was  negligence  on  the  part  of 
the  deceased  to  go  on  the  track  without 
looking  or  listening  for  a  train,  the  railroad 
is  still  liable  notwithstanding  that  fact  if  it 
either  knew  or  might  have  known  by  the 
exercise  of  ordinary  diligence  of  the  danger 
of  the  deceased  in  time  to  ha\e  prevented 
the  accident.  Bergman  v.  Sf.  Louis,  I.  M. 
<S-  S.  R.  Co.,  28  Am.  &-  Eng.  R.  Cas.  588,  88 
Mo.  678. — Following  Kelley  v.  Hannibal  & 
St.  J.  R.  Co.,  75  Mo.  139;  Werner  v.  Citi- 
zens' R.  Co.,  81  Mo.  368;  Scoville  w.  Hanni- 
bal &  St.  J.  R.  Co.,  81  Mo.  434;  Welsh  v. 
Jackson  County  Horse  R.  Co.,  81  Mo.  466. 
— Donohue  v.  St.  Louis,  /.  M.  &^  S.  R.  Co.,  28 
Am.  iSr^  L»g.  R.  Cits.  673,  91  Mo.  357,  2  .S".  M\ 
Rep.  424.  3  S.  IV.  Rep.  848.  Smith  v.  Citi- 
zens' R.  Co.,  52  Mo,  App.  36.  Clevehxnd,  C. 
&~'  C.  R.  "^o  v.  Crawford,  24  Ohio  St.  631,  7 
Am.  Ry.  .-.  p.  172.— Quoted  in  Omaha 
Horse  R.  Co.  w.  Doolittlc,  7  Neb.  481.  Re- 
viKWED  IN  State  V.  Maine  C.  R.Co.,  19  Am. 
&  Eng.  R.  Cas.  312,  76  Me.  357,  49  Am.  Rep. 
622. 

If  the  negligence  of  the  company,  which 
contributed  directly  to  cause  the  injury, 
occurred  after  the  party  injured  was  or  by 
the  exercise  of  proper  care  might  have  been 
discovered  on  the  track  in  time  to  stop  the 
train  and  avert  the  calamity,  the  company 
is  liable,  however  gross  the  negligence  of 
the  injured  party  may  have  been  in  i)lacing 
himself  in  danger.  Kelley  v.  Hannibal  &^ 
St./.  R.  Co.,  13  Am.  6>'  Eng.  R.  Cas.  638,  75 
Mo.  138.— Approved  in  Keim  v,  Union  R. 
&  T.  Co.,  90  Mo.  314.  Distinguished  in 
Rine  7>.  Chicago  &  A.  R,  Co.,  88  Mo.  392. 
FoLLOWEH  in  Werner  v.  Citizens'  R.  Co., 
81  Mo.  368;  Rcrgtnan  7'.  St.  Louis,  I.  M.  & 


S.  R.  Co.,  88  Mo.  678.  Quoted  in  White 
7>.  Wabash  Western  R.  Co.,  34  Mo.  App,  57 ; 
Warmington  v.  Atchison,  T.  &  S.  F.  R.  Co., 
46  Mo.  App.  159.  Reviewed  in  Williams 
V.  Kansas  City,  S.  &  M.  R.  Co.,  37  Am.  & 
Eng.  R.  Cas.  329,  96  Mo.  275,  9  S.  W.  Rep, 

573- 

Notwithstanding  a  person  is  guilty  of 
negligence  in  going  on  a  track  without 
looking  or  listening  for  a  train,  still  the 
company  will  be  liable  for  his  death  caused 
by  backing  its  train  on  him  if  it  could  have 
avoided  the  accident  by  having  observed 
the  provisions  of  an  ordinance  of  the  city  in 
v,hich  the  accident  occurred  requiring  it  to 
have  a  man  stationed  on  the  end  of  its  train 
to  give  danger  signals  when  barking  through 
the  city.  Bergman  v.  St.  Louis,  /.  M.  &•  S. 
R.  Co.,  28  Am.  (S-  Eng.  R.  Cas.  588,  88  Mo. 
678. — Followed  in  Brooks  v.  Hannibal  & 
St.  J.  R.  Co.,  35  Mo.  App.  571. 

A  failure,  in  violation  of  municipal  regu- 
lations, to  keep  a  brakeman  and  a  lookout 
on  a  train,  which  contributes  directly  to  the 
injury,  may  render  the  defendant  liable, 
notwithstanding  the  plaintiff's  negligence 
in  not  looking  for  the  train,  if  by  the  ob- 
servance of  such  regulation  the  accident 
could  have  been  avoided.  Merz  v.  Missouri 
Pae.  R.  Co.,  14  Mo.  App.  459;  affirmed  in  88 
iMo.  672. 

284.  Where  tunin  heconies  frif^Iit- 
eiUMl.* — Where  a  company  has  constructed 
its  track  along  a  highway  which  constitutes 
tlie  only  means  of  ingress  to  and  egress  from 
an  adjacent  landowner's  farm,  and  has  Uft 
excavations  and  embankments  in  the  high- 
way, in  violation  of  its  statutory  duty  to 
restore  it,  the  act  of  a  member  of  the  land- 
owner's family  in  using  the  highway  under 
such  circumstances  does  not  of  itself  con- 
stitute contributory  negligence.  So  held, 
in  a  case  where  plaintiff  was  injured  by  his 
horse  becoming  frightened  at  a  hand-car 
negligently  managed.  Evansville  <S>»  T.  H, 
R.  Co.  V.  Crist,  116  /nd.  446,  ig  N.  E.  Rep. 
310,  2  L.  R.  A.  450. 

A  woman  was  driving  near  a  crossing, 
and  stopped  some  distance  from  the  track, 
and  was  signaled  by  a  flagman  to  come  on, 
which  she  did,  though  she  knew  a  train  was 
approaching.  When  her  horse  had  reached 
the  first  track  the  flagman  stopped  her  and 
the  horse  became  frightened,  and  in  turning 

*  See  also  oM/^  15,  1«,  130,  140. 

Frightening  team  at  crossing.  Contributory 
negligence,  see  34  Am.  &  Eng.  K.  Cas.  479,  aisir. 
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upset  the  carriage.  There  was  evidence 
tending  to  show  that  if  the  flagman  had  not 
interfered  she  would  have  crossed  in  safety. 
Nt/i/,  that  it  was  error  to  decide,  as  a  mat- 
ter of  law,  that  she  was  guilty  of  con- 
tributory negligence.  Buchanan  v.  Chicago, 
JL  (S-  Sf.  P.  A\  Co.,  35  Am.  &-  Eng:  A'.  Cas. 
3/8,  75  /own  393,  39  ^V.  l^.  Rep.  663. 

Plaintiff  lived  near  a  crossing  and  was 
fumiliar  with  the  operation  of  trains.  When 
iie  was  a  reasonably  safe  distance  away  he 
saw  a  freight  train  a  short  distance  from 
the  crossing  backing  toward  him,  but  drove 
on  until  his  horse  came  to  the  track.  The 
horse  became  frightened  ;  and  after  att  opt- 
ing to  back  him  the  horse  turned  and  threw 
plaintiff  out.  Held,  that  he  could  not  re- 
cover. Whitney  v.  Maine  C.  R.  Co.,  69  Me. 
208. — Quoted  in  Lesan  v.  Maine  C.  R.  Co., 
23  Am.  &  Eng.  R.  Cas.  245,  77  Me.  85. 

Plaintiff  stopped  his  horse  wiien  fifty  feet 
away  from  the  track,  and  the  horse  became 
frightened  at  the  approach  of  a  train,  and 
ran  away  and  injured  him.  Held,  that  the 
fact  of  stopping  where  he  did  does  not  siiow 
a  want  of  due  care,  as  a  matter  of  law. 
Herrick  v.  Sullivan,  1 20  Mass.  576. 

Plaintiff  was  driving  at  a  crossing  with 
which  she  was  familiar,  with  a  horse  familiar 
with  tiie  cars  and  entirely  manageable.  She 
saw  the  approaching  train  and  calculated 
the  chances  of  getting  over,  and  urged  her 
horse  forward  by  striking  it  with  the  lines, 
and  succeeded  in  clearing  the  track  ;  but  the 
horse  became  restive  at  the  blowing  of  the 
train  whistle,  whereupon  her  sister,  who 
was  riding  with  her,  seized  the  ruins,  and 
while  the  horse  was  ir.  their  joint  manage- 
ment the  carriage  struck  a  post  and  threw 
plaintiff  out  and  injured  her.  Held,  tliat  a 
nonsuit  was  properly  granted.  Campbell  v. 
.\'<w  York  C.  &>  //.  A'.  A".  Co.,2\  N.  V.  S.  R. 
6>,5, 4  N,  Y.  Supp.  265,  5 1  Hun  642  ;  affirmed 
ill  130  N,  K.  631,  mem.,  29  ;V.  E.  Rep.  150,40 
\^  Y.  S.  R.  982.— Distinguishing  Thomp- 
son V.  New  York  C.  &  H.  R.  R.  Co.,  1 10  N. 
Y.636,  16  N.  Y.  S.  R.  869, 

Plaintiff  drove  in  the  daytime  upon  a 
track  within  furty  feet  of  an  a|)proaching 
train,  and  upon  his  hcjrse  becoming  fright- 
ened he  attempted  to  turn  it  around,  when 
the  wheel  of  the  carriage  was  struck  by  the 
train.  Held,  that  he  could  not  recover, 
whether  the  accident  was  due  to  carelessly 
driving  on  the  crossing  or  through  losing 
control  of  his  horse.  Sclnvarts  v.  Hudson 
River  R.  Co.,  4  Robt.  (A*.  J'.)  347. 


It  ic  contributory  negligence  for  one  to 
attempt  to  drive  across  a  track  in  front  of  a 
train  engine  that  partially  covers  the  cross- 
ing, though  leaving  space  enough  for  a  team 
to  pass ;  and  there  can  be  no  recovery  for 
an  injury  which  results  from. the  team  tak- 
ing fright.  Ft.  Worth  dr^  D.  C.  R.  Co.  v. 
Taliaferro,  4  Tex.  App.  (Civ.  Gu.)  545,  19 
S.  W.  Rep.  432. 

285.  Imputed  11  oglijjence*— Where 
party  iigiircil  is  driven  by  third  per- 
son.—Plaintiff  was  injured  at  a  crossing  in 
the  daytime,  while  riding  in  an  open  car- 
riage driven  by  another.  He  testified  that 
he  did  not  see  the  sign  at  the  crossing, 
though  plainly  visible,  and  that  he  had  a 
steady  horse  and  a  careful  driver.  Held, 
not  sufficient  to  show  due  care  in  the  ab- 
sence of  evidence  that  the  driver  looked  for 
trains.  Allyn  v.  Boston  &^  A.  R.  Co.,  105 
Mass.  77,  2  Am.  Ry.  Rep.  399. — Following 
Butterfield  v.  Western  R.  Corp.,  10  Allen 
(Mass.)  532.  —  Approved  in  Haines  v. 
Illinois  C.  R.  Co.,  41  Iowa  227.  Dlstin- 
GUISHED  in  Paducah  &  M.  R.  Co.i/.  Hoehl, 
12  Bush  (Ky.)  41 ;  Cohen  v.  Eureka  &  P.  R. 
Co.,  14  Nev.  376.  Explained  in  Noyes  w. 
Boscawen,  64  N.  H.  361.  Not  followed 
IN  Ormsbee  v.  Boston  &  P.  R.  Corp.,  14  R.  I, 
102,  51  Am.  Rep.  354.  Quoted  in  Tullyz/. 
Fitchburg  R.  Co.,  14  Am.  &  Eng.  R.  Cas. 
682,  134  Mass.  499;  Durbin  7>.  Oregon  R.  & 
N.  Co.,  32  Am.  &  Eng.  R.  Cas.  149, 17  Oreg.  5. 

Plaintiff  rode  in  a  wagon  at  the  invita- 
tion of  the  driver.  He  sat  with  his  back  to 
the  driver  while  the  vehicle  was  approach- 
ing a  crossing  at  a  fast  trot.  He  knew  that 
they  were  approaching  a  crossing  and  that 
a  train  was  expected,  yet  he  did  not  look, 
or  warn  the  driver,  or  ask  him  to  stop  or 
listen,  or  take  any  precaution  whatever. 
Held,  that  plaintiff's  contributory  negligence 
precluded  a  recovery.  Dean  v.  Pennsyl- 
vania R.  Co.,  39  Am.  «&*  Eng.  R,  Cas.  697, 
129  Pa.  St.  514,  18  Atl.  Rep.  718. 

Where  the  parents  of  a  boy  aged  about 
nine  years  intrusted  him  with  a  neighbor, 
anrl  the  two  latter,  in  the  neighbor's  wagon, 
while  crossing  a  track,  were   struck  by  a 

*See  also  title  Impi'tkii  Nf.oi.igkncf.. 

Impute.l  necHpeiice.  Driver  and  passenger 
in  public  carriage,  see  note,  45  Am.  &  Eno.  R. 
Cas.  180. 

Injury  at  crossings.  Imputed  negligence  of 
third  party,  see  55  Am.  &  Enc.  R.  Cas.  221,  ahstr. 

Injury  at  crossings.  When  negligence  of 
driver  of  vehicle  imputed  lo  other  occupants, 
see  49  Am.  &  Eno.  R.  Cas.  455,  abstr. 
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passing  train  going  at  its  ordinary  speed, 
and  the  boy  killed,  and  the  proof  showed 
that  the  train  was  in  plain  view  for  a  con- 
siderable distance  before  reaching  the  cross- 
ing, and  that  a  bell  was  rung  as  required  by 
law — AM,  that  the  company  was  not  re- 
sponsible. ToU<h,  W.  &'  W.  R.  Co.  V, 
Miller,  76  ///.  278. — Quoted  in  Chicago  & 
N.  W.  R.  Co.  V.  Schumilowsky,  8  111.  App. 
613. 

Plaintiff  was  in  the  employ  of  another 
lady,  who  was  driving  the  carriage  with 
plaintiff  in  the  back  seat  in  care  of  a  child. 
She  did  not  look  or  listen  for  trains  as  they 
approached  the  railroad  track,  but  there 
was  nothing  to  show  that  any  act  of  hers 
would  have  avoided  the  accident ;  but 
others  in  the  carriage  did  look  and  listen 
for  trains.  Held,  that  whether  there  was 
contributory  negligence  on  her  part  was  for 
the  jury.  Crawford  v.  Delaware,  L.  &^  IV. 
A'.  Co.,  22/.  <S-  S.  (JV.  V.)  262. 

The  rule  requiring  a  traveler  on  a  high- 
way, on  approaching  a  crossing,  to  have 
senses  alert  to  discover  and  avoid  danger 
from  an  approaching  train,  is  not  relaxed  in 
favor  of  one  who  is  being  carried  in  a  ve- 
hicle owned  and  driven  by  another ;  it  is  no 
less  the  duly  of  the  passenger,  where  he 
has  the  opportunity  to  do  so,  than  of  the 
driver  to  learn  of  danger  and  avoid  it,  if 
pracvicable.  Brickellv.  New  York  C.  Gr'  H. 
R.  R.  Co.,  42  Am.  &^  Eng.  R.  Cas.  107,  120 
JV.  V.  .190,  24  N.  E.  Rep.  449,  30  A^.  Y.  S. 
R.  932;  affirming  46  Hun  678,  12  N.  Y.  S. 
R.  450.— Quoting  Tolman  v.  Syracuse,  B. 
&  N.  Y.  R.  Co.,  98  N.  Y.  202.— Approved 
IN  Miller  v.  Louisville,  N.  A.  &  C.  R.  Co., 
128  Ind.  97.  Distinguished  in  McCaffrey 
V.  Delaware  &  H.  Canal  Co.,  41  N.  Y.  S.  R. 
221,  62  Hun  618,  16  N.  Y.  Supp.  495. 

Where,  therefore,  in  an  action  for  an  in- 
jury occasioned  by  a  collision  at  a  crossing, 
it  appeared  that  plaintiff  was  riding  in  a 
bu};i{y,  scaled  by  the  side  of  the  uriver,  who 
had  been  hired  to  carry  him;  thai  an  ap- 
proaching train  could  be  seen  for  some  dis- 
tance from  the  crossing,  the  location  of 
which  was  well  known  to  both;  but  that 
nciihcr  made  any  effort,  by  looking;  or  lis- 
tening, to  discover  such  approach  after  tliey 
came  within  200  feet  of  the  crossing — held, 
liiat  plaintiff  was  properly  nonsuited. 
Ihickell  v.  New  York  C.  &*  H.  R.  R.  Co., 42 
Am,  &^  Eiig.  R.  Cas,  107,  120  N.  Y.  290, 
24  A'.  E.  Refi.  449.  30  A^.  Y.  S.  R.  932  ;  «/- 
firming  46  Htm  678,  13  A^.  Y,  S.  R,  450. 


Where  the  plaintiff  sues  to  recover  dam- 
ages for  the  destruction  of  a  portable  en- 
gine which  was  .stalled  whilst  attempting 
to  pass  over  a  defective  crossing,  and  with 
which  a  train  collided,  the  fact  that  his 
driver  did  not  inspect  the  crossing  to  see 
wiiether  the  company  had  discharged  its 
duty  by  keeping  it  in  proper  repair,  or  ex- 
amine his  watch  to  see  whether  any  train 
was  due,  is  not  sufficient  to  show  contrib- 
utory negligence  on  his  part,  when  it  ap- 
pears that  he  went  upon  the  track  to  see 
whether  any  train  was  approaching  before 
he  attempted  to  cross.  Bullock  v.  Wil- 
mington &*  IV.  R.  Co.,  42  Am.  &•  Eng.  R. 
Cas.  93,  105  A^.  Car.  180,  10  S.  E.  Rep.  988. 
— Followed  in  Lay  v.  Richmond  &  D.  R. 
Co.,  42  Am.  &  Eng.  R.  Cas.  no,  106  N.  Car. 
404,  II  S.  E.  Rep.  412. 

3.  When  View  of  Track  is  Obstructed.* 

28G.  Generally. — The  law  requires  a 
listening  as  well  as  looking  for  coming 
trains  at  a  highway  crossing,  and  obstruc- 
tion of  vision  is  no  defense  against  a  fail- 
ure to  listen.  Pennsylvania  R.  Co.  v. 
Atooney,  39  Am.  &*  Eng.  R.  Cas.  612,  126 
Pa.  St.  244,  17  Atl.  Rep.  590. 

One  who  drives  his  team  upon  a  track 
where  the  view  is  obstructed,  and  is  injured 
by  a  train  running  at  less  speed  than  al- 
lowed by  a  city  ordinance,  and  where  the 
statutory  signals  are  given,  cannot  recover. 
Gothard  v.  Alabama  G.  S.  R.  Co.,  67  Ala. 
114.— Overruling  Nashville  &  D.  R.  Co.  v. 
Comans,  45  Ala.  437. — Followed  in  South 
&  N.  Ala.  R.  Co.  V.  Donovan,  36  Am.  & 
Eng.  R.  Cas.  151,  84  Ala.  141,  4  So.  Rep.  142. 

Whether  a  person  killed  at  a  public  cross- 
ing was  bound  to  do  more  than  look  for  a 
flagman  and  observe  the  absence  of  any 
signal  of  danger  in  order  to  have  been  in 
the  exercise  of  oidinary  care,  especially 
when  the  view  was  obstructed,  is  a  question 
of  fact.  The  flagman's  duty  is  to  know  of 
the  approach  of  trains,  and  to  give  tii  lely 
warning  to  persons  attemiiting  to  cross  the 
railroad  track,  and  the  public  have  a  right 
to  rely  upon  a  reasonable  performance  of 
that  duty.  Chicago  <S»  A.  R.  Co.  v.  Adler, 
39  ^liii.  &^  Eng.  R.  Cas.  666,  129  ///.  335,  21 
A'.  E.  Rep.  846;  affirming  28  ///.  A/>p.  102. 

It  was  error  to  instruct  that  if  the  view 
was  obstructed  and  there  was  a  failure  to 
ring  the  bell  or  sound  the  whistle  within 

*See  alio  ante,  150,  151. 
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eighty  rods  of  the  crossing,  the  jury  might 
infer  want  of  contributory  negligence  in 
attempting  to  cross  the  track  under  any 
circumstances  which  would  have  made  it 
reasonably  safe  on  the  supposition  that  the 
engine  and  train  were  eighty  rods  away. 
Cincinnati,  I. ,  St.  L.  (S-  C.  li.  Co.  v.  Howard, 
124  Imi.  280,  24  N.  E.  Rep.  892. 

It  appeared  that  the  highway  upon  which 
plaintiff's  son  was  riding  crossed  the  de- 
fendant's track  by  a  grade  which  it  took 
some  lime  to  ascend.  The  son  testified  that 
before  mounting  the  grade  he  listened  and 
looked,  but  heard  nothing  or  saw  nothing 
of  the  approaching  train.  Other  persons 
behind  him  at  the  time  saw  the  smoke  of 
said  train,  but  it  appeared  that  intervening 
objects  might  have  prevented  his  seeing  it. 
Held,  that  under  all  the  facts  of  the  case 
the  court  could  not  say  that  plaintiff's 
son  had  been  guilty  of  contributory  negli- 
gence. Indianapolis  6r*  V.  K.  Co.  v.  McLin, 
8  Am.  &•  Enir.  A'.  Cas.  237,  82  /nd.  435. 

287.  Care  to  be  observed,  gener- 
nlly.* — The  fact  that  one  is  approaching  a 
track,  with  the  view  obstructed,  does  not 
excuse  his  neglect  to  stop  and  listen,  but 
makes  his  duty  to  do  so  the  greater.  Penn- 
sylvania Co.  v.  Aforel,  40  OAio  St.  338.  Beyel 
V.  Mf-vport  Ne^vs  &*  M.  V.  R.  Co.,  45  Am. 
&'  Eng.  R.  Cas.  188,  34  W.  Va.  538,  \2  S.  E. 
Rip.  532.— Quoting  Seefeld  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  70  Wis.  216. 

If  the  view  of  the  track  is  limited  and 
partially  obstructed,  greater  care  is  required 
on  the  part  of  a  traveler  than  wouUI  be  if 
he  had  an  open  and  extended  view  of  the 
same.  Atchison,  T.  iS>»  S.  F.  R.  Co.  v. 
Townsend,  35  Am.  &*  Eng.  R.  Cas.  352,  39 
Kan.  115,  17  Pac.  Rep.  804.  —  DlSTlN- 
GUisHF.i)  IN  Atchison,  T.  &  S.  F.  R.  Co.?'. 
M(>rj>an,  42  Am.  &  Eng.  R.  Cas.  1S4,  43 
Kan.  I. — h'ehrbas  v.  Central  Pac.  R.  Co.,  14 
Am.  &-  Eng.  R.  Cas.  670,  62  Cat.  320.  Cin- 
cinnati,  I.,  St.  L.  &^  C.  R.  Co.  v.  Ho7vard,  124 
Ind.  280.  24  N.  E.  Rep.  892. 

The  care  must  be  in  proportion  to  the 
increase  of  danger  that  may  come  from  the 
use  of  a  highway  at  such  a  place.  Cincin- 
nati. /.,  .SV.  /..  Qr^  C.  R.  Co.  V.  Ho7vard,  124 
Ind.  280,  24  i\'.  E.  Rep.  892. 

And  also  those  in   charge  of  the   train 


•  See  also  nut,-,  UKl,  24rt. 

Rule  requiring  persons  to  stop,  look,  and 
listen  before  ciossintj;  track.  Approaching  track 
where  view  is  obstructed,  see  32  Am.  &  Eno.  R. 
Cas.  156,  aistr. 


should  approach  the  crossing  at  a  less  rate 
of  speed  and  use  increased  diligence  to  give 
warning  of  its  approach.  Nehrhas  v.  Cen- 
tral Pac.  R.  Co.,  14  Am.  &*  Eng.  R.  Cas.  670, 
62  Cal.  320.— Reviewing  Continental  Imp. 
Co.  V.  Stead,  95  U.  S.  163;  Louisville,  C.  & 
L.  R.  Co.  V.  Goetz,  79  Ky.  442. 

When  the  track  and  crossing  are  so  sit- 
uated that  the  approach  of  a  train  cannot 
be  seen,  it  may  be  the  duty  of  a  person 
about  to  cross  to  stop  and  look,  to  ascer- 
tain if  a  train  is  coming.  Pennsylvania  Co. 
V.  Frana,  112  ///.  398.— Quoted  in  Terre 
Haute  &  I.  R.  Co.  v.  Voelker,  39  Am.  & 
Eng.  R.  Cas.  615,  129  III.  540,  22  N.  E.  Rep. 
20. 

It  is  especially  the  duty  of  a  traveler  to 
look  and  listen  before  attempting  to  cross  a 
track  at  a  crossing  known  to  him  to  be 
dangerous  from  its  obstructed  view  and  the 
conformation  of  its  surroundings  rendering 
it  difficult  to  hear.  Mc Bride  v.  Northern 
Pac.  R.  Co.,  42  Am.  &»  Eng.  R.  Cas.  146,  19 
Or  eg.  64,  23  Pac.  Rep.  814. 

One  attempting  to  cross  a  track  at  a  fa- 
miliar crossing,  where  the  view  is  ob- 
structed, cannot  recover  for  an  injury  re- 
ceived if  he  fails  to  stop  and  look  and 
listen  for  trains  before  going  on  the  track  ; 
and  such  failure  cannot  be  excused  by  the 
fact  that  one  train  has  just  passed  and  an- 
other is  not  expected.  Ditrhin  v.  Oregon  R. 
Or*  N,  Co.,  32  Am.  <S^  I^-iig.  R-  Cas.  149,  17 
Oreg.  5,  II  Am.  St.  Rep.  778,  17  Pac.  Rep. 
5.— Quoting  Salter  v.  Utica  &  B.  R.  R.  Co., 
75  N.  Y.  273  ;  Dascomb  v.  Buffalo  &  S.  L. 
R.  Co..  27  Barb.  226;  Lake  Shore  Si  M.  S. 
R.  Co.  V.  Miller,  25  Mich.  290;  Cliic;igo,  R. 
I.  &  P.  R.  Co.  V.  Houston,  95  U.  S.  697  ; 
Ailyn  V.  Boston  &  A.  R.  Co.,  105  Mass.  79. 

Cotnmon  prudence  requires  that  one 
walking  across  a  track  at  a  crossing  should 
look  for  approaching  trains,  and  his  failure 
to  do  so,  when  un  excused  by  any  other  fact 
than  that  the  view  was  obstructed  until  he 
came  within  six  feet  of  the  track,  is  negli- 
gence. Clark  V.  Northern  Pac.  R.  Co.,  47 
Minn.  380,  50  X.  W.  Rep.  365. 

A  traveler  walking  along  a  track  upon  a 
street  is  bound  to  use  reasonable  prudence. 
If  he  can  see  he  is  bound  to  look;  if  lie  can 
hear  he  is  bound  to  listen  ;  ordinarily,  he  is 
required  to  both  look  and  listen.  But  if, 
without  his  fault,  he  is  for  the  time  beinjf 
deprived  of  making  full  use  of  his  eyes,  and 
he  is  at  a  place  where  he  cnn  hear  the  ring- 
ing of  the  bell  or  the  sounding  of  a  whistle, 
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and  it  is  at  a  place  where  it  is  the  usual 
custom,  as  well  as  the  requirement  of  the 
law,  for  the  railroad  company  to  ring  its 
bell  or  blow  its  whistle,  and  he  does  listen, 
then  he  would  not  be  guilty  of  negligence 
from  the  simple  (act  that  without  any  fault 
on  his  part  lie  was  for  the  time  being  de- 
prived of  the  sense  of  sight  to  such  an  ex- 
tent that  he  could  not  see  the  approach  of 
a  locomotive.  ScJ-jn  v.  Virginia  &*  T.  R. 
Co.,  13  Ni-v.  106. 

288.  by    persons   driving. — If 

the  traveler  cannot  see  the  track  by  looking 
out  from  his  carriage  he  should  get  out  and 
lead  his  horse.  Pennsylvania  R.  Co.  v. 
Beak,  73  Pa.  St.  504,  6  Am.  Ry.  Rep.  158. 

Where  a  traveler  is  about  to  cross  a  track 
on  a  public  crossing,  and  at  hours  when  > 
trains  are  passing,  he  should,  if  he  cannot 
see  the  track,  listen,  and  if  necessary  for 
that  purpose,  should  stop.  Kelly  s.  Chicago 
&'  A.  R.  Co.,  88  Mo.  534. 

Where  one's  business  requires  him  to 
drive  over  a  track  frequently  it  is  his  duty 
to  look  and  listen  for  trains  each  time  that 
he  crosses,  if  the  lapse  of  time  since  he  last 
looked  is  more  than  enough  to  enable  the 
train,  going  at  an  ordinary  speed,  to  cover 
the  space  of  track  which  is  visible  from  any 
attainable  point.  Chicago,  B.  &•  Q,  R.  Co. 
V.  Florens,  32  ///.  App.  365. 

If  the  view  of  a  traveler  on  the  highway 
approaching  a  crossing  is  so  obstructed  that 
he  cannot  see  an  approaching  train  in  time 
to  stop  his  team  before  colliding  with  it, 
and  he  knows  that  a  train  is  due  about  that 
time,  and  is  unable  to  hear  the  approaching 
train  when  his  team  is  in  motion,  either  be- 
cause of  the  wind  or  noises  in  the  vicinity 
made  by  his  own  wagon,  or  by  otiier  causes, 
ordinary  care  requires  him  to  stop  his  team 
while  he  may  do  so  and  listen  for  the  train. 
Seefchl  V.  Chicago,  M.  &'  St.  /'.  R.  Co.,  32 
Am.  <S^  Eng.  R.  Cas.  109,  70  It'is.  216.  35  A'. 
W.  Rep.  278. — Approving  Mantel  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  33  Minn.  62 ; 
Haas  V.  Grand  Rapids  &  I.  R.  Co.,  47  Mich. 
401  ;  GrilRn  v.  Chicago.  R.  I.  &  P.  R.  Co., 
68  Iowa  638;  Sciiaefert  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  62  Iowa  624 ;  Tucker  v.  Duncan, 
9  Fed.  Rep.  867  ;  Connelly  v.  New  York  C. 
&  H.  R.  R.  Co..  88  N.  Y.  346;  Wilds  v. 
Hud.son  River  R.  Co.,  24  N.  Y.  430;  Merklc 
V.  New  York,  L.  K.  &  W.  R.  Co,.  49  N.  J.  L. 
473,  9  Atl.  Rep.  680;  Northern  Pac.  R.  Co. 
71.  Holmes.  3  Wash.  T.  202,  14  Pac  Rep.  688  ; 
Kennedy  v.  Chicago  &  N.  W.  R.  Co.,  68 


Iowa  559.  Distinguishing  Duffy  v.  Chi- 
cago &  N.  W.  R.  Co.,  32  Wis.  269;  Urbanek 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  47  Wis.  59; 
Eilert  v.  Green  Bay  &  M.  R.  Co.,  48  Wis. 
606. —  Distinguished  in  Winsianley  v. 
Chicago,  M.  &  St  P.  R.Co.,  35  Am.  &  Eng. 
R.  Cas.  370,  72  Wis.  375,  39  N.  W.  Rep.  856. 
Quoted  in  Beyel  v.  Newport  News  &  M. 
V.  R.  Co.,  34  W.  Va.  538.  Reviewed  in 
Gunn  V.  Wisconsin  &  M.  R.  Co.,  70  Wis. 
203,  35  N.  W.  Rep.  281. 

Plaintiff  was  injured  in  attempting  to 
drive  across  a  railroad  in  a  city,  where  there 
were  two  tracks,  by  being  struck  by  a  train 
on  the  second  track.  The  road  was  so 
constructed  that  the  approaching  trains 
could  not  be  seen  until  about  the  time  one 
reached  the  first  track ;  but  the  evidence 
showed  that  plaintiff  looked  straight  ahead. 
//eltl,  that  it  was  his  duty  to  look  up  and 
down  the  track  as  far  as  he  was  able. 
Whalen  v.  New  York  C.  &^  H.  R.  R.  Co., 
58  Hun  (A'.  F.)  431,  35  a;  Y.  S.  R.  556,  12 
A^.  Y.  Supp.  527. 

A  person  who,  approaching  a  crossing 
which  he  knows  to  be  dangerous,  leaves  his 
own  team,  no  matter  how  gentle,  to  make 
the  crossing  without  a  driver,  goes  forward 
to  take  a  seat  upon  another  sleigh,  and 
makes  no  effort  to  look  or  listen  for  a  train, 
is  guilty  of  gross  negligence,  and  cannot 
recover  for  an  injury  caused  by  a  collision 
with  his  team,  even  tliough  the  train  was 
negligently  run,  and  tliough  it  could  not 
have  been  seen  by  him  upon  approaching 
the  crossing  Gunn  v.  Wisconsin  iS-*  M.  R. 
Co.,  70  Wis.  203,  35  N.  W.  Rep.  281 — Re- 
viewing Seefeld  v.  Ciiicago,  M.  &  St.  P. 
R.  Co.,  70  Wis.  216. 

When  the  railroad  track  is  hidden  from 
the  view  of  an  approaching  traveler  for 
some  considerable  distance,  and  the  noise 
made  by  the  wagon  upon  which  the  traveler 
is  riding  is  such  as  to  interfere  with  his 
hearing  the  approach  of  a  train,  it  is  his 
absolute  duty  to  stop  his  team  and  listen 
before  attempting  to  cross  the  track.  Ab- 
bot V.  Dwinnell,  74  Wis.  514,  43  N.  W.  Rep. 
496.— Reviewing  Duame  v.  Chicago  &  N. 
W.  R.  Co.,  72  Wis.  523. 

280 illiiNtrntioiiH.  —  Where  the 

evidence  shows  that  plaintiff  placed  himself 
in  peril  by  driving  his  wagon  and  team  on 
a  crossing  without  looking  out  for  the  ap- 
proaching trains,  at  a  place  where  his  view 
was  so  obstrurted  that  he  could  not  see  a 
locomotive    which    was   approaching    and 
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near  at  hand,  and  by  which  he  was  struck 
and  injured,  it  was  such  negligence  as  pre- 
cludes a  recovery,  unless  the  defendant 
could  have  averted  the  injury  by  the  use  of 
all  niciins  which  were  reasonably  capable  of 
adoption  for  the  purpose.  Gothard  v.  Ala- 
bama G.  S.  R.  Co.,  67  Ala.  1 14.— Quoting 
Illinois  C.  R.  Co.  v.  Godfrey,  71  III.  500; 
Chicago  &  A.  R.  Co.  v.  Gretzner,  46  III.  74. 
Reviewing  Pennsylvania  R.  Co.  v.  Beale, 
73  Fa.  St.  504.— Quoted  in  Patnode  v. 
Harter,  20  Nev,  303,  21  Pac.  Rep.  682. 

The  plaintiff,  who  was  familiar  with  a 
crossing,  drove  rapidly  towards  it  at  a  time 
when  he  knew  an  express  train  was  due. 
The  view  was  obstructed  at  the  crossing  so 
that  a  train  on  the  road  could  not  be  seen 
by  the  plaintiff  unti'  he  reached  it,  and  even 
then  but  a  short  distance  off.  The  flagman 
came  out  as  he  approached,  held  up  his 
hands,  and  warned  him  not  to  come  on ; 
but  plaintiff  testified  that  he  did  not  hear 
what  he  said.  He  did  not  slop  on  approach- 
ing the  track,  but  merely  slackened  his 
speed  and  then  drove  on.  The  expre.'^s  train 
passed  at  high  speed  and  without  sounding 
:iny  signal  just  as  plaintiff  was  p;issing, 
struck  the  hind  wheels  of  his  wagon,  and 
tiiiew  him  out,  inflicting  injuries.  Held, 
that  plaintiff  was  guilty  of  contributory 
negligence  per  se.  Baltimore  &■•  O.  R.  Co. 
V.  Hobbs,  {Md.)  19  Am.  &-  Eiijr.  R.  Cas.  337. 
— Quoting  North  Pa.  R.  Co.  v.  Heilcman, 
49  Pa.  St.  60;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Houston,  95  U.  S.  697. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence in  attempting  to  cross  a  track  at  a 
crossing  so  obstructed  by  intervening  ob- 
jects that  he  could  not  see  a  train  approach- 
ing from  one  direction  until  he  was  within 
20  or  25  feet  of  the  crossing,  and  then  only 
for  a  few  rods  up  tiie  track,  without  first 
stopping  his  team  and  taking  some  precau- 
tion to  see  if  a  train,  which  he  knew  wiis 
abo.K  due,  was  approaching.  Jirady  v.  To- 
ledo, A.  A.  &^  N.  Af.  R,  Co.,  81  Ji/iWi.  616, 
45  jV.  IV.  Rep,  IMC— Reviewed  in  Van 
Aiikcn  V,  Chicago  &  W.  M.  R.  Co.,  96 
Mich.  307. 

One  who  approaches  a  crossing  at  a  lo- 
cality familiar  to  him,  where  the  track  can- 
not be  seen,  and  where  the  noise  of  an 
approaching  train,  if  close,  would  drown 
the  noise  of  his  buggy,  and  who  does  not 
•top  to  listen  for  the  train  nor  look  for  it 
until  upon  the  side  track  eiglit  and  a  half 
feet  from  the  track,  altho'igli  warned  in  a 


manner  to  attract  his  attention,  is  guilty  of 
such  contributory  negligence  as  will  pre- 
clude a  recovery  for  an  injury  sustained 
from  a  passing  train  while  attempting  to 
cross.  Hi.xson  v.  Si.  Loin's,  H.  6«»  A'.  R.  Co., 
80  A/o.  335. 

2fM).  Ai)i>roac]iiiii>:  orossiii{!riii  cov- 
ered conveyance.  —  It  is  contributory 
negligence  for  one  to  knowingly  approach 
a  track  with  the  top  of  his  carriage  up  and 
driving  fast,  without  any  precautions  or 
thought  of  the  railroad.  AlcCall  v.  Ke7u 
York  C.  R.  Co.,  54  N.  V.  642. — Approved 
IN  Haines  v.  Illinois  C.  R.  Co..  41  Iowa  227. 
— See  also  Caufield  v.  New  York  C.  &■•  H. 
R.  R.  Co.,  46  N.  Y.  S.  R.  911,  19  N.  Y. 
Snpp.  839. 

Failure  of  a  traveler  in  a  covered  buggy 
to  let  down  his  buggy-top  before  starting 
up,  after  stopping  his  horse  at  the  sign- 
board of  a  crossing,  and  looking  each  way 
for  trains — held,  not,  as  matter  of  law,  neg- 
ligence. Stackus  V.  Nenv  York  C.  (S-*  H.  R. 
/i'.  Co.,  79  iV.  Y.  464;  re7Jers//ij;  (?)  7  Hun 
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One  who  approached  a  railroad  at  a  point 
in  a  town  where  he  had  often  crossed,  muf- 
fled in  his  coat  within  the  covered  top  of 
his  wagon,  taking  no  notice  of  the  railroad, 
and  drove  slowly  upon  the  track  without 
stopping  or  looking  out,  was  guilty  of  neg- 
ligence. Hatumer  R.  Co.  v.  Coyle,  55  Pa. 
St.  396.— DisiiNcuiSHED  IN  Baugliman  v. 
Shcnango  &  A.  R.  Co.,  6  Am.  &  Eng.  R. 
Cas.  51,  92  Pa.  St.  335,  37  Am.  Rep.  690. 

Where  it  is  shown  that  the  deceased,  pos- 
sessed of  all  his  faculties  and  knowing  the 
existence  and  location  of  the  railroad,  and 
presumably  familiar  with  the  time  of  the 
trains  running  thereon,  approached  the 
crossing  in  a  covered  wagon,  witii  no  open- 
ing except  in  front,  without  stopping  still 
at  any  point  to  lor)k  or  listen  for  an  ap- 
proaching train,  and  for  a  distance  of  more 
than  forty  yards  from  such  crossing  drove 
iiis  team  at  a  trot,  without  stopping  or 
looking,  until  he  reached  the  crossing  where 
he  was  run  over  and  killed,  such  conduct  is 
contributory  negligence  on  tiie  part  of  the 
deceased.  Terre  Haute  &*  I.  R.  Co,  v. 
Clark,  6  Am.  &>  Eng.  R.  Cas.  84,  73  /»d. 
168.— Distinguished  in  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Martin,  82  Ind.  476. 

One  driving  a  covered  wagon  in  wiiicii 
there  were  boxes  containing  a  large  number 
of  loose  bottles  which  rattled,  in  attempt- 
ing to  cross  u  track  upon  whicii  he  could 
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not  see  an  approaching  train  until  he  came 
within  six  or  eight  feet  of  the  track,  was 
killed.  NM,  that  he  was  guilty  of  con- 
tributory negligence  ;  inasmuch  as  he  could 
not  see  an  approaching  train  any  consider- 
able distance  from  the  track,  ordinary  pru- 
dence required  him  to  stop  the  noise  of  his 
wagon  when  lie  was  near  enough  to  the 
railroad  to  ascertain  by  listening  whether 
iheie  was  any  danger  or  not.  Mcrkle  v. 
Xcw  York,  L.  L.  C-  11.  49  ;\'.  /.  L. 

473,  c)  At/.  Rep.  rSo,  .1  C  ■  '.:./  346. — Ap- 
proved IN  Seefeld  v.  ("  u  .i^c ,  'i.  &  St.  P. 
R.  Co.,  32  Am.  &  Eng.  R.  Cas.  109,  70  Wis. 
216,  35  N.  W.  Rep.  2:^ 

A  person  driving  in  a  c  -ered  •  on 
through  the  streets  saw  a  train  pa=H  -.'  .•\ 
street  crossing  and  observed  the  gate  rai:ed. 
He  drove  to  within  thirty  feet  of  the  track, 
where  the  view  was  somewhat  obstructed, 
and  not  seeing  or  hearing  any  train  drove 
on  the  track,  where  his  hoise  was  killed  and 
his  wagon  wrecked  by  a  passing  train,  ring- 
ing no  bell  and  sounding  no  whistle.  Held, 
that  the  question  of  contributory  negligence 
was  properly  left  to  the  jury.  Glushing  v. 
Sharp,  19  Am.  &'  Eng.  R.  Cas.  372,  96  N. 
V.  676.— Applied  in  Richmond  z/.  Chicago 
&  W.  M.  R.  Co.,  87  Mich.  374. 

Plaintiff,  in  a  covered  waj^on  open  at  each 
end,  drawn  by  two  horses,  was  traveling  on 
a  street  parallel  with  defendant  company's 
track.  On  reaching  its  intersection  with 
another  street,  and  being  about  to  cross  the 
track,  he  looked  up  and  down  for  trains, 
and  seeing  none,  turned  to  pass  over  at  the 
crossing.  A  train  was  coming  in  on  time 
at  four  or  five  miles  an  hour;  a  box-car  on  a 
side  track  in  some  degree  prevented  the  en- 
gineer from  seeing  the  wagon  until  within  25 
or  30  feet,  when  he  at  once  did  all  he  could 
to  stop ;  but  a  collision  occurred  between  the 
engine  and  the  hind  end  of  the  wagon,  which 
was  slowly  going  across  the  track,  breaking 
the  wagon  and  plaintiff's  thigh.  //<'/</,  that 
though  defendant  m.iy  have  been  guilty  of 
some  negligence  in  leaving  the  box-car  on 
the  siding,  still  plaintiff's  own  negligence  in 
turning  short  and  crossing  the  track  slowly 
without  having  used  reasonable  care  to  as- 
certain if  a  train  was  coming  was  the  proxi- 
mate cause  of  the  collision  and  he  cannot 
recover.  A'as/t  v.  Richmond  Sf  F.  R.  Co.,  82 
Va.  55. 

Plaintiff's  intestate  undertook  to  drive 
across  a  track  at  a  familiar  crossing,  in  a 
wagon   with  covered  sides  preventing  his 


looking  either  way.  A  freight  train  lay  on 
a  siding,  indicating  that  it  was  waiting  for 
another  train  to  pass.  He  was  seventy-one 
years  old  and  drove  upon  the  track  without 
stopping  or  looking  and  listening  in  any 
way  and  was  killed.  There  was  a  conflict 
of  evidence  as  to  whether  the  statutory 
signals  were  given.  Ne/d,  that  there  was 
such  contributory  negligence  as  to  defeat  a 
recover)'.  Norn  v.  Baltimore  &^  O.  R.  Co., 
54  Ft'd.  Rep.  301,  6  U.  S.  App.  381,  4  C.  C. 
A.  346. 

2S)1.  Not  bound  to  look  where  it 
would  be  useless — (i)  GeneraZ/y.—'U^c 
neglect  or  failure  of  a  person  approaching  a 
railway  crossing  to  look  or  listen  for  an  ap- 
proaching train  is  mere  evidence  on  ttie 
question  of  contributory  negligence,  like 
any  other  to  be  submitted  to  the  jury.  To 
omit  looking  and  listening  when  neither 
can  be  of  any  avail,  as  when  the  track  is 
hidden  from  sight  or  other  sounds  drown 
the  noise  of  the  cars,  is  not  contributory 
negligence.  The  omission  to  take  such 
precautionary  steps  does  not  necessarily  and 
as  a  question  of  law  constitute  negligence, 
but  is  proper  to  be  considered  by  the  jury 
as  evidence  bearing  on  the  question  as  one 
of  fact.  Terre  Haute  &*  I.  R.  Co.  v.  \  'oelker, 
39  Am.  &•  Eng.  R.  Cas.  615,  129  ///.  540,  22 
A'.  E.  Rep.  20.— Quoting  Lavcrenz  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  56  Iowa  689;  Penn- 
sylvania Co.  V.  Frana,  112  111.  398. 

Negligence  is  not  imputable  to  one  for 
attempting  to  walk  or  drive  over  a  crossing 
without  stopping  and  looking  for  a  train, 
when  by  doing  so  he  could  not  have  seen 
the  train  which  occasioned  the  injury. 
Petty  V.  Hannibal  &>  St.  J.  R.  Co..  28  Aw.  &^ 
Eng.  R.  Cas.  618,  88  Mo.  306. — Applied  in 
Jennings  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  112 
Mo.  26S.— Da hlstrom  v.  St.  Louis,  I.  M. 
&>  S.  R.  Co.,  108  Mo.  525.  18  5.  W.  Rep. 
919. 

Unless  he  actually  knew  the  train  was 
approaching.  Norfolk  &^  IV.  R.  Co.  v. 
Burge,  yz  Am.  (S>»  Eng.  R.  Cas.  loi,  84  Va. 
6j.  4^'.  E.  Rep.  21. 

Where  a  party  is  driving  on  the  highway 
and  could  not  have  seen  or  heard  an  ap- 
proaching trail)  until  his  horses  were  within 
four  feet  of  the  track,  and  too  near  to  avoid 
a  collision,  he  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  failing 
to  look  or  listen.  Winstanley  v.  Chicago, 
M.  iSw  St.  P.  R.  Co.,  35  Am.  &>  Eng.  R.  Cas. 
370,  72  IVis,  375.  39  A'.   IV.  Rep.  856.— AP- 
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PROVED  IN  Siegel  v.  Milwaukee  &  N.  R.  Co., 
79  Wis.  404. 

While  a  traveler  on  a  highway  on  ap- 
proacliing  a  railroad  crossing  is  bound  to 
look  and  listen  for  an  approaching  train 
before  undertaking  to  cross,  it  is  only  where 
it  appears  from  the  evidence  that  he  might 
liave  seen  liad  he  looked  or  might  have 
heard  had  lie  listened,  that  a  jury,  in  the 
absence  of  evidence  upon  the  question,  is 
autliorizcd  to  find  that  he  did  not  look  and 
did  not  listen.  Swdi's  v.  Brooklyn  (S~»  A'.  B. 
K.  Co.,  8  Am.  &^  Ell};.  R.  Cas.  445,  88  A'.  V. 
13;  affirming  z^Hitn  279.— Distinguished 
IN  Rodrian't/.  New  York,  N.  H.  &  H.  R.Co., 
28  N.  Y.  S.  R.  625,  7  N.  Y.  Supp.  811. 
Quoted  in  Cranston  t'.  New  York  C.  &  H. 
R.  R.  Co.,  39  Hun  (N.  Y.)  308. 

(2)  Instructions. — It  is  correct  to  charge 
the  jury  that  one  about  to  cross  a  track  is 
not  bound,  as  a  matter  of  law,  to  look  for 
trains  if  they  could  not  have  been  seen  or  to 
listen  if  they  could  not  have  been  heard. 
Cranston  v.  New  York  C.  S^  H.  R.  R.  Co.,  39 
Hiin  (A'.  F.)  308;  reversed  in  103  A^.  K.  614, 
— Quoting  Smedis  v.  Brooklyn  &  R.  B.  R. 
Co.,  88  N.  Y.  13. 

It  was  not  error  to  refuse  to  instruct  the 
jury  that  it  was  the  plaintiff's  duty  to  stop 
and  look  for  an  approaching  train  at  a  point 
from  which  the  evidence  shows  the  train 
would  not  be  visible,  or  to  refuse  an  instruc- 
tion calling  for  findings  as  to  plaintiff's 
mental  impressions  when  he  approached 
tlie  crossing,  when  there  was  no  evidence 
of  such  mental  condition.  Kenncy  v.  Han- 
nibal (sr*  St.  J.  R.  Co.,  105  Afo.  270,  15  S.  IV. 
Rep.  983,  16  S.  IV.  Rep.  837. 

An  ii\struction  that  it  was  the  duty  of 
plaintiff  when  approaching  the  crossing  to 
stop,  look,  and  listen  for  an  approaching 
train,  and  that  if  he  did  not  do  so  in  time 
to  prevent  the  collision  then  the  jury  must 
find  for  defendant — lielti,  to  be  objection- 
able in  not  requiring  the  jury  to  find  as  a 
further  condition  that  plaintiff,  by  stopping, 
looking,  and  listening,  could  have  dis- 
covered the  train  in  time  to  have  avoided 
the  collision.  Johnson  v.  Chicago,  R.  /.  o-^ 
P.  R.  Co.,  77  Mo.  546.— Followed  in 
Xeenigz'.  Missouri  Pac.  R.  Co.,  19  Mo.  App. 
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292.  Partial  blindness.  —  Partial 
blindness  on  the  part  of  one  .ibont  to  cross 
a  track  will  not  excuse  iimi  from  the  e.xcr- 
cise  of  ordinary  care,  but  imposes  the  duty 
of  greater  caution  to  avoid  injury,    Mark 


v.  Petersburg  R.  Co. ,  49  Ant.  &>  Eng.  R.  Cas. 
418,  88  Va.  I,  13  5.  £■.  Rep.  299. 

An  instruction  that  if  plaintiff,  on  account 
of  an  obstruction  or  loss  of  an  eye,  could 
not,  from  where  he  stood,  see  the  approach- 
ing train,  then  it  was  his  duty  to  get  where 
he  could  have  an  unobstructed  view,  if 
there  was  such  a  place  in  the  street,  and 
look  up  and  down  defendant's  track  be- 
fore attempting  to  cross  the  same,  and  if  he 
failed  to  get  an  unobstructed  view  when  he 
could  have  done  so,  and  to  look  up  and 
down  the  track,  and,  by  so  doing,  he  could 
have  avoided  the  injury,  then  such  failure 
was  negligence  which  would  preclude  his 
recovery,  is  proper  on  the  facts  of  this  case. 
Plaintiff's  physical  infirmity  formed  a  por- 
tion of  the  circumstances  which  were  to  de- 
termine whetlier  ordinary  care  was  exercised 
by  him;  and  such  physical  infirmity  im- 
posed the  duty  of  increased  vigilance  in  the 
employment  of  his  remaining  faculties. 
I'~usili  V.  Missouri  Pac.  R.  Co.,  45  Mo.  App. 
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293.  Where  the  view  is  olistriicted 
by  steam  or  sniulie.* — Plaintiff  testified 
that  before  attempting  to  cross  the  track  he 
looked  in  the  direction  from  which  the  train 
came,  but  a  view  of  the  track  was  ol)scured 
by  smoke  from  a  train  which  had  just 
passed,  going  in  the  opposite  direction  ; 
that  he  listened,  but  heard  nothing  indicat- 
ing the  approach  of  a  train.  Hehi,  that  the 
question  of  whether  he  used  due  care  was 
f(jr  the  jury.  Randall  \.  Connecticut  River 
R.  Co.,  132  Mass.  269. 

There  was  evidence  that  plaintiff,  intend- 
ing to  take  an  outward  train,  approached  a 
station  located  near  a  level  street  crossing; 
that  a  platform  extended  to  the  street  from 
a  waiting-shed  oppf)site  the  station,  and  the 
space  between  was  planked  ;  that  he  came 
along  tlie  street  and  found  his  train  at  the 
station  on  the  farther  track  stretching  partly 
over  the  crossing  ;  that  the  crossing  gate 
and  the  platform  gates  on  his  side  of  the 
cars  were  both  closed  ;  that  he  passed  the 
crossing  gate,  which  did  not  obstruct  the 
sidewalk,  and  glanced  up  the  inward  track, 
but  saw  nothing  because  of  steam  and 
smoke  from  the  engine  of  his  train  ;  that  lie 
proceeded  to  cross  the  inward  track  diag- 
onally so  af  to  go  around  the  rear  of  his 
train  and  get  upon  it,  and  while  ci  .ssing 
was  struck  by  an  inward  train  and  injured ; 


*See  aXwante,  29. 
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and  that  at  the  time  thegateman  was  stand- 
ing in  the  middle  of  the  street  with  his  back 
to  the  plaintiff,  and  the  bell  upon  the  engine 
of  the  inward  train  was  not  rung  or  its 
whistle  sounded.  HM,  that  plaintiff  was 
not  entitled  to  go  to  the  jury.  Debbins  v. 
Old  Colony  R.  Co.,  47  Am.  &>  Eng.  R.  Cas. 
531,  154  Mass.  402,  28  N.  E.  Rep.  274. — 
Distinguishing  Whcelock  v.  Boston  & 
A.  R.  Co.,  105  Mass.  203. — Followed  in 
Connolly  v.  New  York  <Sr  N.  E.  R.  Co.,  158 
Mass.  8. 

Plaintiff,  who  was  injured  at  a  crossing, 
testified  that  when  he  was  within  a  few  feet 
of  the  crossing  the  view  of  an  approaching 
train  was  obscured  by  smoke  from  a  tug  in 
a  river  near  by ;  thiit  otherwise  he  could 
have  seen  the  train.  Held,  that  it  was  his 
duty  to  wait  until  the  smoke  passed  away. 
For (171  v.  New  York  C.  &•'  H.  R.  R.  Co.,  64 
Hun  {N.  Y.)  sio,  46  A^.  Y.  S.  R.  423,  19  JV. 
Y.  5///)/. 417.— Following  HeaneyT'.  Long 
Island  R.  Co.,  112  N.  Y.  122. -Distin- 
guished IN  Puff  V.  Lehigh  Valley  R.  Co., 
71  Hun(N.  Y.)  577, 

Plaintiff  passed  around  a  freight  train  and 
was  struck  by  a  hand-car  which  was  run- 
ning past  a  station  at  the  rate  of  fifteen 
miles  an  hour  without  any  notice  or  signals. 
Plaintiff  was  crossing  to  take  passage  on  a 
train,  and  the  view  of  the  approaching  car 
was  obstructed  both  by  persons  and  smoke 
and  steam  from  the  freight  engine.  Held, 
that  the  question  of  her  contributory  negli- 
gence was  properly  submitted  to  the  jury. 
Conklin  v.  New  York  C.  &•  H.  R.  R.  Co.,  43 
A\  Y.  S.  R.  414. 63  Htm  628,  17  A^.  Y.  Supp. 
651.— Reviewing  Massoth  v.  Delaware  & 
H.  Canal  Co.,  64  N.  Y.  524. 

Plaintiff  was  injured  at  a  crossing  while 
attempting  to  prevent  a  cow  from  crossing. 
His  evidence  tended  to  show  that  he  looked 
and  listened  before  going  on  the  track,  but 
that  the  escaping  steam  from  an  engine 
near  by  prevented  his  seeing  an  approach- 
ing train,  and  that  he  was  somewhat  en- 
gaged in  his  effort  with  the  cow.  The  evi- 
dence for  the  defense  tended  to  show  that 
he  either  heedlessly  ran  on  the  track,  or, 
seeing  the  train,  he  recklessly  attempted  to 
cross  in  front  of  it.  Held,  that  it  was 
proper  to  submit  the  question  of  contribu- 
tory negligence  to  the  jury.  Campbell  v. 
New  York  C.  &•  H.  R.  R.  Co.,  3  N.  Y.  Supp. 
694,  19  A^.  Y.  S.  R.  659,  49  Hun  611; 
affirmed  in  y2\  N.  Y.  669. 

Plaintiff'  attempted  to  cross,  where  there 


were  six  tracks,  in  a  covered  wagon  on  a 
windy  day.  Box-cars  lay  upon  one  track, 
which  came  to  the  curbstone,  and  an  en- 
gine with  steam  up  stood  on  another  track; 
in  the  other  direction  his  view  was  ob- 
scured by  smoke.  A  surveyor  testified  that 
from  the  first  track  one  could  see  one  hun- 
dred and  thirty-four  feet  along  the  track, 
and  a  short  distance  farther  could  see  some 
two  thousand  feet.  Held,  that  this  did  not 
conclusively  show  contributory  negligence 
under  the  circumstances,  so  as  to  prevent  a 
submission  of  the  case  to  the  jury.  Can- 
field  V.  New  York  C.  <S«  H.  R.  R.  Co.,  46 
N.  Y.  S.  R.  911,  19  A'.  Y.  Supp.  839.— Ap- 
plying Massoth  V.  Delaware  &  H.  Canal 
Co.,  64  N.  Y.  524. 

It  is  competent  for  a  plaintiff  to  rebut  a 
charge  of  contributory  negligence  by  evi- 
dence that  his  view  of  the  approaching 
train  which  injured  him,  was  obscured  by 
smoke  as  he  attempted  to  cross  the  track  ; 
and  this  is  so  even  where  the  complaint 
contains  no  allegation  to  that  effect.  Gulf, 
C.  &>  S.  F.  R.  Co.  V.  Anderson,  42  Am.  &* 
Eng.  R.  Cas.  160.  76  Tex.  244,  13  S.  IV.  Rep. 
196. 

294. by  biiilcliiiifs,  etc.— (i)  Gen- 

erally. — Contributory  negligence  to  prevent 
a  recovery  cannot  be  imputed  to  a  person 
approaching  a  crossing  because  he  did  not 
look  for  the  train  when  his  view  in  the 
direction  it  was  approaching  was  obstructed 
by  a  row  of  houses.  Donoltue  v.  St.  Louis, 
I.  M.  <S-  5.  R.  Co.,  28  Am.  6-  Fug.  R.  Cas. 
673,91  Mo.  357,  2  S.  IV.  Rep.  424,  3  S.  If. 
Rep.  848. 

When  an  engineer,  at  a  distance  beyond 
75  feet  from  the  crossing  of  a  street  in  a 
city,  cannot  see  into  the  street  except  the 
straight  line  thereof  where  the  track  crosses, 
and  the  traveler  cannot  see  even  the  top  of 
the  locomotive  until  he  gets  within  forty 
feet  of  the  track,  something  more  than  or- 
dinary pains  to  prevent  accidents  is  incum- 
bent on  both  the  company  and  the  traveler, 
if  he  is  acquainted  with  the  situation. 
Freeman  v.  Duiutli,  S.  S.  &*  A.  R.  Co.,  37 
Am.  <S^  Efig.  R.  Cas.  501,  74  Afi'c/t.  86,  41  A^. 
H^.  7\!ep.  872,  3  L.  R.  A.  594. 

Plaintiff  stopped  forty-seven  feet  from  a 
track  where  his  view  of  an  approaching 
train  was  obstructed,  but  listen  tor  trains. 
A  strong  wind  was  blowing  :igainst  the 
train  at  the  time.  As  he  started  on  some 
children  near  by  warned  him  of  an  ap- 
proaching train,  but  he  did  not  understand 
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what  they  said,  supposing  they  were  only 
playing;  and  he  could  not  see  the  train  by 
reason  of  buildings  until  he  was  within  nine 
feet  of  the  track,  when  it  was  too  late  to 
avoid  a  collision.  Held,  that  a  verdict  ac- 
quitting plaintiff  of  achiirgeof  contributory 
negligence  should  not  be  disturbed.  Brcnun 
V.  Rome,  W.  6-  O.  R.  Co.,  \  N.  Y.  Siipp.  286, 
16  A^.  F.  S.  R.  456,  48  Hun  619 ;  affirmed  in 
\z\  N.  V.  669. 

(2)  Pedestrians.— Ihe  defendants*  railway 
crossed  a  public  footway  on  the  level. 
Plaintiff,  a  foot  passenger,  while  crossing 
from  the  down  side  to  tlie  up  side  of  the 
railway  was  knocked  down  and  injured  at 
the  crossing  by  a  train  on  the  up  line. 
Owing  to  the  position  of  certain  buildings 
it  was  impossible  (or  one  crossing  from  the 
down  side  to  see  a  train  coming  until  he 
got  within  a  step  or  two  from  the  down  line, 
but  a  person  standing  on  the  down  line,  or 
the  six-foot,  had  a  clear  view  up  and  down 
the  line  for  several  hundred  yards.  Plain- 
tiff stated  that  before  crossing  he  looked  to 
the  right  along  the  down  line,  but  admitted  • 
that  he  did  not  look  to  the  left  along  the 
up  line  and  that  if  he  had  looked  he  must 
have  seen  the  train  coming.  The  engine 
driver  did  not  whistle.  There  was  a  gate- 
keeper at  the  crossing,  but  he  gave  no 
warning  that  a  train  was  coming.  Held, 
that  a  nonsuit  was  right,  on  the  ground 
that  the  undisputed  facts  of  the  case 
showed  that  there  was  no  negligence  on 
the  part  of  defendants  and  that  plaintiff's 
own  want  of  caution  was  the  sole  cause  of 
the  accident.  Davey  v.  London  Sr'  S.  IV.  R. 
Co.,  14  Aw.  &•  Eng.  R.  Cas.  650,  11  Q.  R. 
D.  213.— Quoting  Dublin,  W.  &  W.  R. 
Co.  V.  Slattery,  3  App.  Cas.  11 55. 

(3)  Persons  in  vehicles.  —  Plaintiff  was 
driving  towards  a  crossing  where  the  view 
in  either  direction  was  obstructed  by  build- 
ings and  piles  of  lumber  and  was  struck  by 
a  train  running  without  giving  the  statutory 
signals.  Held,  that  there  was  no  contributory 
negligence  such  as  would  justify  a  nonsuit. 
Strong  v.  Sacramento  &*  P.  R.  Co.,  8  Am. 
&^  Eng.  R.  Cas.  273,  6i   Cal.  326. 

Plaintiff,  familiar  with  the  crossing,  was 
driving  toward  it,  going  in  a  northerly 
direction.  The  track  was  in  plain  sight  of 
travelers  going  northward  on  the  highway 
for  a  distance  of  1000  to  1500  feet  until  a 
point  about  ten  rods  from  the  crossing  was 
reached,  where  the  view  was  obstructed  by 
a  farmhouse  and  buildings,  and  for  the  last 
3  D.  R.  D.— 39. 


three  rods  before  going  upon  the  track  the 
railway  was  visible  to  a  person  looking  to 
the  east  for  a  distance  of  eighty  rods.  He 
testified  tliat  he  looked  to  the  east,  but  the 
approaching  train  was  so  near  upon  the 
'vagon  ti)at  he  saw  no  means  of  escape. 
The  evidence  as  to  giving  the  signals  was 
conflicting.  Held,  tliat  tlie  failure  of  the 
company  to  perform  its  statutory  duty  in 
sounding  the  whistle  cannot  be  held  in 
legal  contemplation  to  have  been  the  effi- 
cient cause  of  the  accident.  Indiana,  B.  &* 
IV.  R.  Co.  V.  Hammock,  32  Am.  &*  Eng.  R. 
Cas.  127,  113  Ind.  I,  14  A^.  ii.  Refi.  737,  12 
West.  Rep.  297. 

h  appeared  that  there  were  six  tracks 
across  the  highway  ;  that  the  plaintiff,  driv- 
ing at  5.30  A.M.  in  December,  was  prevented 
by  the  buildings  on  either  side  of  the  high- 
way from  seeing  the  approaching  engine 
until  he  had  driven  onto  the  first  track ;  that 
he  then  saw  the  engine  on  the  further  track ; 
that  the  place  was  one  across  and  near  which 
engines  and  cars  of  all  kinds  were  con- 
stantly moving;  that  the  gates,  which  were 
arranged  to  swing  across  the  highway  when 
a  train  was  passing  and  across  the  railroad 
when  the  highway  was  safe  for  travel,  were 
in  the  night-time  swung  back  so  as  to  leave 
both  the  highway  and  the  railroad  open; 
that  there  was  no  flag  or  lantern  at  the 
crossing  as  had  been  usual  when  an  engine 
or  train  of  cars  was  about  to  pass  while  the 
gates  were  not  so  shut;  that  the  plaintiff's 
horse  was  gentle ;  that  the  plaintiff  did  not, 
on  seeing  the  engine,  stop  or  whip  up  his 
horse,  which  was  walking;  and  that  he 
thought  he  could  have  stopped  the  horse 
on  seeing  the  engine  if  he  had  tried.  Held, 
that  the  question  whether  the  plaintiff  was 
in  the  exercise  of  due  care  was  for  the  jury. 
Craig  V.  New  York,  N.  H.  &>  H.  R.  Co.,  1 18 
Mass.  431. — DiSTiNGUKSHKD  IN  Ormsbee  v. 
lioston  &  P.  R.  Corp.,  14  R.  I.  102,  51  Am. 
Rep.  354;  Hinckley  7'.  Cape  Cod  R. Co.,  120 
Mass.  257.  Rkviewf.o  in  Solen  v.  Vir- 
ginia &  T.  R.  Co.,  13  Nev.  106. 

It  appeared  that  plaintiff's  view  of  the 
track  was  obstructed  by  buildings  until  he 
came  very  near  the  track,  when  his  horses 
became  frightened  and  unmanageable  and 
were  struck  by  the  train.  Held,  that  a 
failure  to  stop  before  reaching  the  buildings 
could  not  be  held  contributory  negligence 
as  a  matter  of  law.  Fabcr  v.  St.  Paul,  M. 
&^  M.  R.  Co.,  8  Am.  d^  Eng.  R.  Cas.  277,  29 
A/inn.  465.  1 3  A'.  W.  Rep.  902, 
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Plaintifl  was  driving  over  a  narrow  street 
in  the  daytime  where  the  buildings  ob- 
structed the  view  of  an  approaching  train 
until  he  was  within  a  few  feet  of  tlie  track. 
He  was  familiar  with  the  surroundings  and 
iviu'w  he  was  approaching  a  place  of  danger. 
Held,  that  the  evidence  failed  to  show  that 
he  exercised  that  vigilance  demanded  by 
the  circumstances  of  the  case  for  his  own 
safety.  Hojfiiiann  v.  Fitchlmrg  K.  Co. ,  67 
}lun(N.  Y.)  581,  51  N.  Y.  S.  K.  245,  22  N. 
Y.  Siipp.  463.— Applying  Heaney  z/.  Long 
Island  H.  Co..  112  N.  Y.  122. 

The  servant  of  the  plaintifl  was  in  charge 
of  an  omnihus  running  to  and  from  the 
station  of  the  defendants'  railway,  and  on 
the  evening  in  question  was  attending  at  G. 
station  at  about  ten  feet  from  the  track,  but 
•was  unable  to  sec  along  the  railway  in  either 
<lirection  by  reason  of  houses  intervening. 
By  leaving  the  omnibus,  however,  and  go- 
ing to  the  track  he  could  have  seen  an  ap- 
proaching train;  but  omitting  to  take  this 
precaution,  although  aware  that  a  freight 
train  was  then  on  the  track  near  the  cross- 
ing, lie  started  off  to  cross  it  and  did  not 
hear  or  sec  anything  of  the  approaching  train 
until  it  was  within  about  four  feel  of  him, 
when  he  vas  unable  to  avoid  it,  and  the  bus 
and  harness  were  considerably  damaged. 
It  not  appearing  that  the  driver  of  the 
train  had  given  any  warning  of  its  approach 
by  sounding  tlie  whistle  or  bell  on  its  near- 
ing  the  part  of  the  track  where  it  crossed 
the  road  to  the  station,  raises  a  question  of 
contributory  negligence  for  the  jury.  Ben- 
nett V.  Grand  Trunk  K.  Co.,  7  Ont.  App.  470. 
— Reviewing  Dublin,  W.  &  W.  R.  Co.  v. 
Slattery,  3  App.  Cas.  11 55. 

(4) in  sleighs. —  Plaintiff  was  injured 

at  a  crossing  while  riding  in  a  sleigh  by  be- 
ing struck  by  backing  box  cars  just  after 
dark.  There  was  evidence  tending  to  show 
that  a  building  obscured  the  view  of  the  ap- 
proaching train,  and  that  the  driver  and 
those  with  him  looked  and  listened  for 
trains,  and  approached  the  crossing  at  a 
walk ;  that  they  saw  or  heard  no  signal,  an  J 
had  no  notice  of  the  approach  of  cars  in 
time  to  escape.  Held,  that  it  was  for  the 
jury  to  determine  whether  they  believed 
the  witnesses,  and  whether  the  precautions 
taken  for  their  own  safety  were  reasonably 
sufficient.  Holing er  v.  St.  Paul  &*  D.  K. 
Co.,  29  Am.  dr'  Eng.  R.  Cas.  408,  36  Minn, 
418,  31  A^.  W.  Rep.  856. 

Plaintiff,  a  girl  of  thirteen,  was  injured  at 


a  street  crossing  while  being  driven  in  a 
sleigh.  She  was  familiar  with  the  surround- 
ings and  the  manner  of  running  trains. 
The  view  of  the  approaching  train  was  ob- 
scured by  buildings,  and  the  flagman  sta- 
tioned there  was  not  in  sight,  and  another 
train  was  blowing  off  steam  near  by.  The 
sleigh  had  crossed  the  first  track  before  the 
flagman  gave  any  warning,  when  the  driver 
attempted  to  back,  but  the  sleigh  caught 
against  the  rails,  and  before  he  could  go 
forward  out  of  danger  the  sleigh  was  struck 
by  the  train,  running  some  thirty-five  miles 
an  hour.  There  was  a  conflict  of  evidence 
as  to  whether  signals  were  given.  Held, 
sufficient  to  support  a  verdict  for  plaintiff. 
Bennett  v.  Nctv  York  C.  &>  H.  R.  R.  Co.,  16 
A'.  ]'.  Supp.  765,  40  A^.  Y.  S.  R.  948  ;  affirmed 
in  133  A'.  Y.  563,  inein. 

2}>5. by  l>iiil<liii{;.s  or  obstnie- 

tioiis  erected  I>y  eoiiipaiiy. — (i)  Gen- 
erally.— A  company  should  not  permit  ob- 
structions upon  its  right  of  way,  near  a 
crossing,  which  will  prevent  the  public  from 
observing  the  approach  of  trains.  Rockford, 
R.  I.   &•  St.  L.  R.   Co.    v.  Hillmer,  72  ///. 

235- 

Plaintiff  was  driving  on  the  highway  and 
stopped  just  behind  another  team  to  allow 
a  train  to  pass.  When  it  had  passed  the 
other  team  crossed,  but  plaintiff  was  struck 
by  a  wild  train  running  in  the  same  direc- 
tion, and  not  exceeding  a  half  mile  behind 
it,  or  two  to  four  minutes  in  time.  The  evi- 
dence was  conflicting  as  to  whether  the  sec- 
ond train  gave  any  signals.  The  jury  found 
as  a  fact  that  the  view  was  obstructed  by  the 
company,  and  that  plaintiff  looked  as  soon 
as  he  could  have  seen  the  approaching 
train.  Held,  that  he  was  not  chsirgeable 
with  contributory  negligence.  Fuuston  v, 
Chicago,  R.  I.  &>  P.  R.  Co.,  14  Am.  Q»  Eng. 
R.  Cas.  640,  61  Iowa  452,  iff  N.  W.  Rep. 
518. 

Where  there  are  five  tracks  at  one  cross- 
ing,  and  the  view  of  the  fifth  is  obstructed 
by  an  engine-house  and  lumber  piles  until 
the  first  four  have  been  crossed,  and  there 
is  no  gate  or  flagman,  it  is  for  the  jury  to 
say  whether  a  traveler  who  is  injured  on  the 
fifth  fulfilled  liis  duty  by  stopping,  looking, 
and  listening,  before  driving  upon  the  first 
track,  or  whether  he  should  have  taken 
other  precautions.  Lehigh  &■*  W.  B.  Coal 
Co.  V.  Lear,  (Pa.)  32  Am.  <&*  Eng.  R.  Cas.  74, 
9  All.  Rep.  267. 

(2)  Piles  of  wood. — Whether  the  piling  of 
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•wood  by  the  side  of  its  track  in  such  man- 
ner as  to  obscure  the  view  of  approaching 
trains,  imposes  upon  the  company  the  duty 
of  greater  care  or  caution  in  running  their 
trains,  or  maicing  use  of  extra  means  of 
notifying  those  about  to  cross  when  trains 
are  approaching,  queer c.  Lake  Shore  &^  Af. 
S.  R.  Co.  V.  Miller,  25  Mich.  274,  5  Am.  Ky. 
Rep.  478. 

One  approaching  a  crossing  at  a  locality 
familiar  to  liim,  where  tiie  track  cannot  be 
seen  on  account  of  piles  of  lumber,  and 
where  the  noise  of  an  approaching  train,  if 
close,  would  drown  the  n(jise  of  his  bugi^y, 
and  who  does  not  stop  to  listen  for  the  train, 
nor  look  for  it  until  upon  tiie  side  track 
eisj;ht  and  a  half  feet  from  tiie  track,  although 
warned  in  a  manner  to  attract  his  attention, 
is  guilty  of  such  contributory  negligence  as 
will  preclude  a  recovery  for  an  injury  sus- 
tained from  the  passing  train  while  attempt- 
ing to  cross.  Hixson  v.  St.  Louis,  H.  (S^»  A'. 
R.  Co.,  80  Mo.  335. — Distinguishing  John- 
son V.  Chicago,  R.  I.  &  P.  R.  Co.,  77  Mo.  546. 
Following  Henze  v.  St.  Louis,  K.  C.  «&  N. 
R.  Co.,  71  Mo.  636;  Turner  v.  Hannibal  & 
St.  J.  R.  Co.,  74  Mo.  602. 

Where  tlie  company  has  obstructed  the 
view  at  a  crossing  by  piling  up  wood  so 
that  a  traveler  cannot  see  an  approaching 
train  until  he  is  on  or  very  near  '''e  track, 
one  who  drives  upon  tlie  track  and  looks 
for  trains  as  soon  as  he  can  see,  and  in  other 
matters  exercises  due  care,  is  not  chargeable 
with  contributory  negligence  in  not  first 
stopping  his  team.  Mackay  v.  Ne^v  York  C. 
R.  Co.,  35  N.  K.  75;  affirming  27  Barb.  528. 
— Applied  in  Weber  w.  New  York  C.  &  H. 
R.  R.  Co.,  58  N.  Y.  451.  Distinguished 
IN  Cordell  v.  New  York  C.  &  H.  R.  R.  Co., 
70  N.  Y.  119.  Followed  in  Bunting  v. 
Central  Pac.  R.  Co.,  14  Nev.  351.  Quoted 
IN  Dinimey  v.  Wheeling  &  E.  G.  R.  Co.,  27 
W.  Va.  32.  Reviewed  in  Wilcox  v.  Rome, 
W.  &  O.  R.  Co.,  39  N.  Y.  358 ;  Ingersoll  v. 
New  York  C.  &  H.  R.  R.  Co.,  6  T.  &  C.  (N. 
Y.)  416,  4  Hun  277,  mem. 

A  company  has  the  right  to  use  its  own 
land  for  any  legitimate  purpose  in  the 
prosecution  of  its  business;  such  a  use  is 
not  unlawful  or  negligent,  although  it  may 
obstruct  the  vision  of  those  crossing  its 
tracks.  The  existence  of  obstructions,  such 
as  large  piles  of  wood,  preventing  a  view  of 
an  approaching  train  may  have  a  material 
bearing  upon  the  question  of  contributory 
negligence,  and  also  upon  the  question  of 


the  degree  of  care  and  vigilance  which  the 
defendant  was  bound  to  exercise  in  the  run- 
ning and  management  of  its  trains,  and  in 
giving  warning  of  its  approacii,  but  it  can- 
not be  an  independent  ground  of  recovery. 
Cordell  V.  New  York  C.  &^  //.  R.  R.  Co.,  70 
iV.  Y.  119,  18  Am.  Ry.  Rep.  51 1.— Di.STiN- 
GUISHING  Riciiardsoii  v.  New  York  C.  R. 
Co.,  45  N.  Y.  846 ;  Mackay  v.  New  York  C. 
R.  Co.,  35  N.  Y.  75. — Quoted  in  Hamm  it. 
New  York  C.  &  H.  R.  R.  Co.,  18  J.  &  S. 
(N.  Y.)  78. 

//  seems  that  where  a  company  has  placed 
obstructions  to  the  view  upon  its  lands  near 
a  farm  crossing  known  to  be  used  to  some 
extent  by  tiie  public,  and  where  the  place  is 
such  that  one  lawfully  using  the  crossing 
cannot  sec  or  with  ordinary  care  otherwise 
discover  the  approach  of  a  train,  that  the 
company  is  required  to  exercise  such  care 
as  will  be  likely  to  warn  of  its  approach,  or 
to  so  manage  its  trains  that  it  will  not  be 
likely  to  injure  one  so  using  the  cnjssing. 
Cordell  V.  New  York  C.  &'  H.  R.  R.  Co.,  70 
N.  Y.  119,  18  Am.  Ry.  Rep.  511.— Di.stin- 
GUISHING  Sutton  V.  New  York  C.  &  H.  R. 
R.  Co.,  66  N.  Y.  243. — Applied  in  Collins 
V.  New  York,  N.  H.  &  H.  R.  Co.,  8  N.  Y.  S. 
R.  164.  Followed  in  Collins  ta  New  York, 
N.  H.  &  H.  R.  Co.,  23  J.  &  S.  (N.  Y.)  31. 

21)6.  by   moving:  trains.  —  One 

about  to  cross  a  track  is  not  excused  from 
looking  and  listening  where  the  view  of  the 
track  is  but  momentarily  obscured  by  a 
train  wliich  has  just  passed  ;  and  especially 
is  this  true  where  he  is  familiar  with  the 
crossing  and  knows  that  another  train  is 
due  about  that  time.  Fletcher  v.  Fitchburg 
R.  Co.,  149  Mass.  127,  3  Z.  R.  A.  743,  21  N. 
E.  Rep.  302 

Where  a  highway  crosses  a  double  track, 
over  wliich  trains  are  liable  to  run  fre- 
quently in  opposite  directions,  it  is  contrib- 
utory negligence  for  a  traveler  thereon, 
whose  view  of  the  second  track  is  obscured 
by  the  presence  of  a  passing  train  on  the 
track  nearest  to  him,  to  pass  immediately 
upon  the  crossing  as  soon  as  the  way  is 
clear,  witliout  waiting  to  look  or  listen  for 
the  approach  of  a  train  in  the  opposite  di- 
rection on  the  second  track.  Afarty  v.  Chi- 
cago, St.  P.,  M.  S^  O.  R.  Co.,  ^2  Am.  &* 
Eng.  R.  Cas.  107,  38  Minn.  108,  35  A'.  W. 
Rep.  670.— Quoted  in  Fletcher  v.  Fitch- 
burg R.  Co.,  149  Mass.  127,  3  L.  R.  A.  743, 
21  N.  E.  Rep.  302. 

If  the  view  of  an  approaching  train  is 
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obstructed  so  that  it  cannot  be  seen  until  a 
traveler  on  the  highway  reaches  the  track, 
he  is  not  chargeable  with  contributory  neg- 
ligence in  failing  to  look  ;  but  this  rule  docs 
not  apply  where  the  obstruction  is  by  a 
passing  train  and  only  momentary.  Hamm 
V.  New  York  C.  <S-  //.  A".  A'.  Co.,  i8/.  ^  .9. 
(A',  y.)  78.— guoriNG  Baxters.  Troy  &  B. 
R.  Co.,  41  N.  Y.  502;  Cordeil  v.  New  York 
C.  &  U.  R.  R.  Co.,  70N.  Y.  119. 

Before  crossing  a  track  one  is  bound  not 
only  to  stop,  look,  and  listen  at  a  place 
where  he  can  see,  if  possible,  but  if  familiar 
with  the  place  and  his  view  be  obstructed 
by  a  passing  train,  he  should  remain  until 
his  view  of  the  track  is  clear  ;  otherwise,  he 
is  chargeable  with  contributory  negligence. 
Kraus  \.  Pennsylvania  R.  Co.,  139 /'<i.  .SV. 
272,  20  All.  Rep.  993. —  Distinguishing 
Philadelphia  &  R.  R.  Co.  v.  Carr.  99  Pa.  St. 

505- 

The  driver  of  an  empty  coal  wagon  ap- 
proached defendant's  tracks  at  a  crossing 
and  waited  for  a  freight  train  to  pass,  when 
the  gateman  raised  the  gates  and  signaled 
him  to  come  on,  which  he  did  at  a  trot,  the 
grade  being  a  descending  one.  When  he 
was  on  the  third  track  he  discovered  an- 
other train  approaching,  and  the  gateman 
called  to  him  to  stop.  He  whipped  up  his 
horse,  but  the  train  struck  the  hind  end  of 
his  wagon,  and  threw  it  on  plaintiff,  who 
was  on  the  sidewalk  near  by.  Held,  that 
even  if  the  contributory  negligence  of  the 
driver  of  the  wagon  constituted  a  defense 
to  plaintiff's  action,  the  question  of  such 
negligence  was  for  the  jury.  Bond  v.  Neiu 
York  C.  6-  H.  R.  R.  Co.,  52  N.  Y.  S.  R.  637. 
23  A'.  I'.  Supp.  450, 69  Hun  476. 

207. by  standing  cars,  gener- 
ally.—(i) /vW^jA/Z^rt'. — Where  freight  cars 
are  left  on  a  siding  near  a  private  farm 
crossing,  so  as  to  obstruct  the  view  of  ap- 
proaciiing  trains,  it  is  the  duty  of  both  the 
company  and  of  persons  about  to  cross  the 
track  to  use  extra  care.  Thomas  v.  Dela- 
ware, L.  Sf  IV.  R.  Co.,  19  Blatchf.  {U.  S.) 
533,  8  Fed.  Rep.  729. 

Where  the  view  of  a  track  is  obstructed 
by  cars  standing  on  a  side  track,  the  duty  is 
imposed  upon  persons  approaching  the 
crossing  of  exercising  a  higher  degree  of 
vigilance  in  ascertaining  whether  it  is  safe 
to  cross.  Garland  v.  Chicago  &•  A\  IV.  R. 
Co.,  %  III.  App.  571.— Quoted  in  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Hicks,  13  111.  App. 
407- 


A  person  who  is  driving  in  a  vehicle  hav- 
ing stopped  and  listened  on  approaching 
the  track,  where  his  view  was  obstructed  by 
a  train  of  cars  standing  on  a  side  track,  can- 
not be  said  to  be  guilty  of  contributory 
negligence,  as  matter  of  law,  because  he 
did  not  leave  his  vehicle  and  go  to  a  point 
where  he  could  see  that  the  track  was  clear; 
in  such  case  the  question  of  contributory 
negligence  must  be  submitted  to  the  jury. 
Georgia  Par.  R.  Co.  v.  Lee,  92  Ala.  262,  9 
So.  Rep.  230.— Followed  in  Richmond  & 
D.  R,  Co.  V.  Vance,  93  Ala.  144. 

When  a  company  is  required  to  sound  an 
alarm,  or  is  in  the  habit  of  blowing  whistles 
and  ringing  bells,  the  traveler  in  the  high- 
way has  a  right  to  rely  somewhat  upon  the 
performance  of  this  custom  or  duty ;  and 
if  the  track  is  obstructed  temporarily  by 
standing  cars,  when  the  traveler  has  looked 
and  listened  and  heard  no  warning,  and  no 
train  is  expected  at  that  time,  it  cannot  be 
said,  as  a  legal  conclusion,  that  ordinary 
prudence  would  require  that  he  should  stop 
his  team  and  go  on  foot  upon  the  track, 
simply  because  he  could  not  determine  with 
certainty,  by  sight  alone,  that  a  train  was 
not  approaching.  Guggenheim  v.  Lake 
Shore  &^  AT.  S.  R.  Co.,  32  Am.  &*  Eng.  R. 
Cas.  89,  66  Miih.  1 50,  9  IVesl.  Rep.  903,  33 
JV.  IV.  Rep.  161. 

When  the  evidence  tends  to  show  that 
the  view  of  a  person  approaching  a  crossing 
was  so  obstructed  by  freight  cars  placed 
upon  a  side  track  and  partly  obstructing  the 
street  that  he  could  not  see  or  hear  an  ap- 
proaching train,  although  he  stopped  his 
horse,  and  looked  and  listened  for  any  train 
that  might  be  approaching,  and  used  all 
reasonable  care  and  caution  before  attempt- 
ing to  cross  the  track,  the  plaintiff  is  enti- 
tled to  an  instruction  that,  under  such 
circumstances,  he  is  entitled  to  recover,  and 
it  is  error  for  the  court  merely  to  charge 
that  such  circumstances  show  that  the 
plaintiff  was  not  guilty  of  contributory 
negligence.  Close  v.  L^ake  Shore  &'AI.  S. 
R.  Co.,  37  Am.  &^  Eng.  R.  Cas.  522,  73 
Mich.  647,  41  A'.  IV.  Rep.  828. 

Where  a  person  is  killed  at  a  crossing, 
and  the  evidence  is  conflicting  as  to  whether 
the  train  complied  with  its  duty  to  whistle, 
and  the  deceased's  view  was  obscured  by  a 
train  standing  on  another  track,  there  is 
evidence  of  negligence  on  the  part  of  the 
company  and  the  case  should  be  left  to  the 
jury.     Duilin,  W.  &>  IV.  R.  Co.  v.  Slattery, 
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L.  R.  3  App.  Cas.  1155.  39  L.  T.  365,  27  IV. 
A\  191. 

(2)  t'/s  extent  and  limits. — The  evi- 
dence showe(l  that  the  deceased  approached 
the  crossing  driving  at  a  trot ;  tliat  the 
view  of  tlie  approaching  train  was  ob- 
structed by  standing  freight  <  .ir;i  and  by 
other  objects,  except  at  a  single  point,  and 
that  the  train  approached  without  giving 
signals ;  that  tlie  deceased  first  saw  the 
train  wiien  he  was  on  tlie  track,  and  at  first 
checked  his  horse  and  then  started  him 
again,  but  was  struck  before  clearing  the 
track.  He/d,  sufficient  to  show  due  care  on 
his  part.  Hanks  v.  Boston  &^  A.  K.  Co.,  35 
Am.  &-  Eng.  R.  Cas.  321,  147  ;J/rtw.  495,  7 
A'.  Enjr.  Rep.  139,  18  N.  E.  Rep.  218.— DlS- 
TiNc.uiSHED  IN  Fletcherz/.  Fitchburg  R.Co., 
149  Mass.  127,  3  L.  R.  A.  743,  21  N.  E.  Rep. 
302. 

FlaintifT  was  injured  in  attempting  to 
drive  across  a  track.  He  claimed  he  looked 
for  approaching  trains  but  could  not  see, 
and  there  was  a  conflict  of  evidence  as  to 
whether  cars  standing  on  another  track  ob- 
structed his  view.  Held,  that  the  question 
of  contributory  negligence  was  for  the  jury. 
Petrie  v.  New  York  C.  6-  H.  R.  R.  Co.,  49 
A'.  Y.  S.  R.  279.  66  Hun  282,  21  A^.  Y.  Supp. 
159. — Quoting  Greany  v.  Long  Island  R. 
Co.,  loi  N.  Y.  419. 

An  idiot,  and  under  the  influence  of 
liquor,  crossed  a  track  at  a  usual  place  of 
crossing  in  or  near  a  populous  town,  and 
was  struck  and  injured  by  a  passenger  train 
running  at  about  the  usual  speed  of  twenty 
or  twenty-five  miles  an  hour.  Owing  to 
standing  cars  upon  another  railroad  he 
could  not  have  seen  the  train  until  within 
si.\  feet  of  the  track  he  was  crossing.  It 
(lid  not  appear  how  near  the  train  was  to 
hiiii,  nor  whether  the  engineer  saw  or  could 
have  seen  him  in  time  to  have  stopped. 
Held,  that  plaintiff  could  not  recover  in 
any  view  of  the  case.  Daily  v.  Richmond 
&' n.  R.  Co.,  42  Am.  &-  Eng.  R.  Cas.  124. 
106  A^.  Car.  301,  II  5.  E.  Rep.  320. 

The  evidence  showed  that  an  injury  was 
caused  by  a  car  moving  on  the  track  unat- 
tended by  an  engine  or  any  person,  and 
that  plaintiff's  view  of  the  track  was  ob- 
structed by  cars  standing  on  the  side  track. 
Held,  that  whether  plaintiff  should  have 
sto|)ped  and  listened  before  crossing  was 
for  the  jury.  Ahbot  v.  Dwinnell,  74  Wis. 
514,  43  A^.  W.  Rep.  496. 

Plaintiff  passed  between  freight  cars  that 


stood  on  a  siding  on  cither  side  of  a  cross- 
ing, which  prevented  his  seeing  a  train  ap- 
proaching on  another  track,  and  was  struck 
by  the  train.  He  claimed  that  he  did  not 
stop  and  look  after  passing  the  cars  because 
there  was  not  space  enough  between  the 
tracks  f<)r  him  to  safely  do  so.  Held,  that 
in  that  event  he  shou.d  have  crossed  at 
some  other  place  where  he  could  luive  ma  le 
the  necessary  observation.  Owens  v.  Penn~ 
sylvania  R.  Co.,  41  Fed.  Rep.  187. 

2J>«. illustrations.— The  plaintiff 

went  upon  a  private  crossing  of  a  chemical 
company  without  license  or  invitation  and 
knew  that  the  train  which  caused  his  in- 
juries was  expected,  but  his  view  was  ob- 
s'  1  ucted  by  cars  placed  by  the  chemical 
company  on  the  track  laid  for  its  use.  Held, 
that  as  there  was  nothing  to  induce  the 
plaintiff  to  believe  that  the  place  was  one 
where  signals  should  have  been  given  under 
the  statute,  he  must  be  deemed  guilty  of 
contributory  negligence  in  going  upon  the 
track  without  ascertaining  whether  the 
trai  n  was  com  i  ng.  Donnelly  v.  Boston  &*  M. 
R.  Co.,  42  Am.  &>  Eng.  R.  Cas.  182,  151 
Afass.  210,  24  yV.  E.  Rep.  38.— DISTINGUISH- 
ING Mayo  V.  Boston  &  M.  R.  Co.,  104  Mass. 

137. 

One  attempting  to  cross  a  track  at  a  point 
where  his  view  was  shut  off  by  standing 
cars  and  shjds  was  killed  by  a  train  two 
hours  behind  time,  which  came  at  high 
speed  from  a  direction  opposite  to  that  in 
which  he  was  looking.  Several  persons  tes- 
tified that  they  heard  no  warning  signal. 
Held,  that  the  question  of  liability  slionld 
go  to  a  jury.  Guggenheim  v.  Lake  Shore  &* 
M.  S.  R.  Co.,  7.2  Am.  Or*  Eng.  R.  Cas.  546, 
57  Mich.  488,  24  A'.  IV.  Rep.'827. 

Plaintiff  was  injured  while  crossing  a 
track  with  her  employer  who  was  driving. 
The  evidence  showed  that  she  was  carrying 
a  child  and  that  freight  cars  on  a  side  track 
obscured  the  view,  and  she  testified  that  she 
did  nf)t  know  she  was  approaching  a  track. 
Held,  that  it  was  for  the  jury  to  determine 
whether  she  exercised  proper  care.  Craw- 
ford V.  Delaware,  L.  &»  IV.  R.  Co.,  i  A^  Y. 
Supp.  339;  affirmed  in  121  A^.  Y.  652,  mem., 
24  A^.  E,  Rep.  1092,  mem. 

The  evidence  showed  there  were  three 
tracks,  two  of  them  used  for  the  passage  of 
trains  and  the  third  a  side  track.  At  the 
time  of  the  accident  twenty  freight  cars 
stood  on  the  side  track.  The  driver  both 
looked  and  listened,  but  could  not  hear  or 
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see  an  approaching  train.  //M,  that  the 
question  of  negligence  underall  the  facts  of 
the  case  was  for  the  jury.  Crawford  v. 
Delaware,  L.  <S-  IV.  K.  Co.,  13  A^.  V.  S.  K. 
298,  23/.  &- 5.  255. 

A  woman  in  passing  a  crossing  where 
there  were  several  tracks,  but  witli  an  inter- 
mediate space  of  forty-five  feet  between 
them,  had  arrived  at  a  safe  position  between 
the  tracks,  but  where  her  view  was  shut  off 
by  standing  cars,  when  she  was  summarily 
directed  by  a  flagman  to  move  on  ;  but  as 
she  did  so  the  horse  became  unmanageable 
at  the  near  approach  of  a  train,  and  slie  was 
struck  and  killed.  Held,  that  a  nonsuit  on 
the  ground  of  contributory  negligence  was 
properly  refused.  Henning  v.  Caldwell,  45 
N.  Y.  S.  R.  373.  18  N.  V.  Siipp.  339. 

The  evidence  showed  that  plaintiff  ap- 
proached slowly,  and  when  near  the  track 
stopped,  looked,  and  listened,  but  neither 
saw  nor  heard  anything  that  would  indicate 
an  approaching  train  ;  that  his  view  was 
obstructed  by  cars  on  the  track,  but  that 
the  gates  were  up.  There  was  a  conflict  of 
evidence  as  to  whether  the  signal  was 
jiiven.  Held,  sufficient  to  support  a  verdict 
for  plaintiff.  Anderson  v.  New  York,  L.  E. 
&*  \V.  R.  Co.,  6  A'.  Y.  Supp.  182.  25  A^.  Y.  S. 
R.  158;  affirmed  in  125  A^.  Y.  701,  7ncm. 

Plaintiff  testified  that  he  could  not  see 
the  main  track  until  he  passed  certain 
standing  cars  on  a  siding,  and  that  he 
looked  both  ways  after  he  passed  the  cars, 
but  did  not  see  an' approaching  train;  but 
there  was  other  evidence  that  the  track 
could  be  seen  for  twenty-one  feet  before 
reaching  it,  and  evidence  tending  to  show 
that  plaintiff  was  intoxicated.  Held,  that  a 
verdict  in  plaintiff's  favor  should  be  set 
aside  as  against  the  weight  of  evidence. 
Nolan  V.  New  York  C.  &*  H.  R.  R.  Co.,  40 
N,  Y.  S.  R.  848,  61  Hun  623,  16  A^.  Y.  Supp. 
826.— Reviewing  Mulligan  v.  New  Ycrk  C. 
&  H.  R.  R.  Co..  33  N.  Y.  S.  R.  534. 

Plaintiff's  intestate  was  killed  at  a  cross- 
ing where  a  gale  was  maintained  on  either 
side,  but  both  operated  by  tiie  same  person, 
the  street  being  one  hundred  and  forty- 
three  feet  wide,  the  first  gate  being  open, 
but  the  other  not.  The  brakeman  on  the 
rear  of  the  approaching  train  saw  the  in- 
testate and  signaled  him  to  stop,  but  his 
view  was  obstructed  both  by  his  covered 
wagon  and  intervening  box  cars,  and  there 
was  no  evidence  that  he  could  see  the 
brakeman  or  even  the  train.    Held,  that  the 


question  of  contributory  negligence  was  for 
the  jury.  Hayivood  v.  New  York  C.  (5>»  //. 
R.R.  Co.,  13  .V.  Y.  Supp.  177,  59  Hun  617,  35 
A^.  Y.  S.  R.  748;  affirmed  in  128  A^.  Y.  596. 
mem.,  38  N.  Y.  S.  R.  loi  i.—  Quoting  Grip- 
pen  V.  New  York  C.  R.  Co.,  40  N.  Y.  34. 
Reviewing  Palmer  v.  New  York  C.  &  H. 
R.  R.  Co.,  112  N.  Y.  234,  19  N.  E.  Rep.  678. 

It  appeared  that  there  were  in  the  neigh- 
borhood of  the  crossing  a  factory  and  a 
foundry,  both  making  a  noise  like  a  run- 
ning train.  Defendant  asked  the  court  to 
instruct  the  jury,  on  an  issue  as  to  contrib- 
utory negligence,  "that  if  the  cars  on  the 
track  cut  off  plaintiff's  vision,  and  the  noise 
of  the  factory  and  machine-shop  drowned 
other  noises,  it  was  the  duty  of  plaintiff  to 
use  her  sense  of  hearing  all  the  more  cau- 
tiously, and  if  she  failed  to  use  greater  than 
ordinary  caution  the  answer  should  be 
'  Yes.' "  It  was  not  error  to  substitute  for 
the  words  "  the  answer  to  the  second  issue 
should  be  'Yes,'"  the  words  "it  would  be 
negligence."  Ale.xander  \.  Richmond  &^  D. 
R.  Co.,  \\2  N.  Car.  720,  16  5.  E.  Rep.  Zqd. 

The  tracks  of  two  companies  crossed  a 
highway  at  the  place  when:  the  plaintiff  was 
injured.  When  plaintiff  came  to  the  first 
set  of  tracks  he  found  the  view  of  the  second, 
defetidant's  tracks,  partially  obstructed  by 
standing  cars.  The  gates  provided  at  the 
crossing  were  up.  Plaintiff  stopped,  looked, 
and  listened,  and  while  so  doing  saw  a 
hand-car  pass  on  defendant's  tracks.  He 
then  started  on,  and  saw  nothing  until 
he  was  struck  by  a  second  hand-car  which 
was  going  at  a  rapid  rate  and  gave  no  warn- 
ing of  its  approat.h.  It  was  impossible  to 
say,  as  a  matter  of  law,  that  it  was  plaintiff's 
duty  to  stop  again  before  going  on  defend- 
ant's tracks,  or  that  he  might  have  stopped 
at  a  better  place.  Held,  that  contributory 
negligence  on  the  part  of  the  plaintiff  was 
not  clearly  shown,  and  it  was  proper  to  re- 
fuse a  nonsuit.  Lake  Shore  &•  M.  S.  R.  Co. 
V.  Frants,  39  Am.  &*  Eng.  R.  Cas.  628,  127 
Pa.  St.  297,  18  ////.  Rep.  22. 

A  traveler,  before  sunrise  on  a  foggy  and 
dark  morning,  approached  a  crossing  in  a 
city,  stopped  about  ten  steps  from  it,  and 
looked  and  listened  without  getting  out  of 
his  wagon.  The  view  of  the  track  was 
somewhat  obstructed  by  cars  standing  on  a 
siding;  the  train  came  more  rapidly  than 
the  city  ordinances  allowed,  and  there  was 
snow  on  the  track;  there  was  evidence  that 
the  bell  was  not  sounded ;  the  wagon  was 
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struck  and  the  horse  killed.  Held,  that 
under  the  circumstances  the  question  of 
contributory  negligence  was  for  the  jury. 
Pennsylvania  R.  Co.  v.  Ackerman,  74  Pa.  St. 
265,  7  Am.  Ry.  Rep.  165. 

299.  by  cuts. — Trains   must   run 

where  the  view  is  obstructed  by  cuts,  em- 
bankments, trees,  and  other  things;  and  lie 
who  does  not  choose  to  stop  and  listen, 
where  he  cannot  see,  must  suffer  tlie  conse- 
quence of  his  own  negligence.  Shufelt  v. 
Flint  (S-  P.  M.  R.  Co.,  96  Mich.  327.  55  N. 
IV.  Rep.  1013. 

In  an  action  to  recover  for  injuries  occa- 
sioned to  the  plaintiff  while  driving  over  a 
railroad  crossing,  by  reason  of  the  negli- 
gence of  the  company  defendant  in  failing 
to  give  sufficient  warning  of  an  approaching 
train  by  which  plaintiff's  wagon  was  de- 
stroyed, the  evidence  showed  tliat,  owing  to 
a  cut,  it  would  have  been  impossible  for  the 
plaintitf  to  see  the  approaching  train,  no 
matter  how  much  pains  he  had  taken,  in 
time  to  avert  the  accident.  Held,  that 
under  these  circumstances  tiie  plaintiff 
could  not  be  held  guilty  of  contributory 
negligence  for  failing  to  halt  his  team  and 
look  and  listen  for  an  approaching  train  be- 
fore attempting  to  cross  the  track.  Pitts- 
ftiiri^h,  C.  &*  St.  L.  R.  Co.  v.  Mardn,  8  Am. 
&*  Eni^.  R.  Cas.  253,  82  /nd.  476. — Distin- 
guishing Terre  Haute  &  I.  R.  Co.  v.  Clark, 
73  Ind.  168.— Disapproved  in  Cincinnati, 
I..  St.  L.  &  C.  R.  Co.  z/.  Howard,  124  Ind. 
280. 

The  evidence  tended  to  show  that  plain- 
tiff, in  company  with  another  boy,  was  driv- 
ing a  horse  attached  to  an  open  wagon, 
when  it  came  into  collision  with  the  de- 
fendant's train  at  a  grade  crossing;  that  the 
street  on  which  he  was  riding  sloped  down- 
ward through  a  cut  for  one  hundred  feet 
until  it  entered  upon  the  track ;  that,  for  a 
portion  of  this  distance,  the  smoke-stack  of 
an  approacliing  engine  could  be  seen 
through  a  picket  fence,  and,  at  a  distance  of 
from  fifteen  to  thirty-five  feet,  a  clear  view 
of  the  track  could  be  had ;  and  that  a  train 
could  be  heard  by  a  person  in  that  street 
before  it  came  in  sight  through  the  fence. 
The  plaintiff  testified  that  he  drove  into  the 
street  towards  the  track  on  an  easy  trot ; 
that,  when  became  to  the  crest  of  the  hill, 
about  one  hundred  feet  from  tlie  track,  he 
pulled  up,  and  afterwards  drove  at  a  rate 
half  way  between  a  trot  and  a  walk  ;  that 
the  otiier  boy  pointed  out  to  him  a  house, 


which  had  been  hidden  from  their  view  by 
an  intervening  building  until  they  were 
over  the  crest  of  the  hill ;  that  he  looked  at 
the  house  and  then  turned  to  his  horse; 
that  the  other  boy  called  his  attention  to 
the  train  when  he  was  within  from  ten  to 
forty-six  feet  of  the  track,  and  he  pulled  up 
the  horse,  but,  thinking  he  could  not  stop 
him,  whipped  him,  drove  across,  and  tlie 
wagon  was  struck  on  the  hind  wheel;  and 
that  there  was  nothing  to  prevent  his  hear- 
ing the  train,  except  the  rattle  of  the 
wagon.  Bntli  boys  and  another  witness, 
who  heard  the  train  coming  while  sitting  in 
a  house  near  the  track,  with  the  windows 
shut,  before  the  boys  turned  to  look  at  the 
house  above  m  entioned,  testified  that  they 
did  not  remember  hearing  the  bell  on  the 
engine  ring.  The  engineer  and  the  fireman 
testified  that  the  bell  did  ring;  but  the 
whistle  did  not  sound ;  and  there  was  no 
flagman  at  the  crossing  at  the  time  of  the 
accident.  Held,  that  the  question  whether 
the  plaintiff  exercised  due  care  was  for  the 
jury.  Tyler  v.  A'ew  York  &^  A'.  E.  R.  Co., 
19  Am.  &*  Eng.  R.  Cas.  296,  137  Mass.  238. 

A  team  collided  with  a  train  at  a  crossing 
and  the  driver  was  killed.  The  railroad 
and  the  highway  were  both  below  the  gen- 
eral surface  of  the  ground,  and  an  approach- 
ing train  could  only  be  seen  occasionally  by 
one  driving  towards  the  crossing.  The 
driver  was  familiar  with  the  crossing,  but 
except  that  he  checked  his  team  for  a  mo- 
ment some  four  rods  from  it,  he  did  not  ap- 
pear to  have  observed  any  precaution.  The 
engine  whistle  was  duly  sounded  when  the 
crossing  was  approached.  Held,  that  such 
driver  was  chargeable  with  negligence 
directly  contributing  to  the  collision.  Haas 
V.  Grand  Rapids  &^  I.  R.  Co.,  8  Am.  &^ 
Eng-.  R.  Cas.  268,  47  Mic/i.  401,  11  A',  ^f'. 
Rep.  216. 

A  boy  of  thirteen  years,  acquainted  with 
a  crossing  at  which,  by  reason  of  a  deep  cut, 
a  train  was  not  visible  until  one  was  on  the 
track,  though  just  informed  at  the  post-oflice 
that  the  train  was  late  and  might  rcacii  tlie 
crossing  about  when  he  did,  yet  who  drives 
upon  the  crossing  with  his  cars  wrapped  up 
ill  a  comfort /)n  account  of  the  cold,  is  guil- 
ty of  such  contributory  negligence  as  bars 
the  recovery  of  damages  for  his  death, 
though  the  train  was  running  more  rapidly 
than  usual  and  1.0  signiil  was  given  of  its 
approach,  Norfolk  &•  W.  R.  Co.  v.  Stoney 
88  V'a,  310,  136'.  E,  Rep.  432. 
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The  trial  court  properly  refused  to  non- 
suit the  plaintiff,  whose  team  and  wagon 
were  struck  and  injured  by  a  detached  lo- 
comotive running  rapidly  in  advance  of  a 
belated  passenger  train  at  a  highway  cross- 
ing near  a  village,  the  testimony  as  to  the 
possibility  of  seeing  the  locomotive  while  in 
a  deep  cut  through  which  it  passed  just  be- 
fore reaching  the  crossing,  and  as  to 
whether  the  bell  was  rung  and  the  whistle 
blown,  being  conflicting,  and  there  being 
evidence  that  after  seeing  the  locomotive 
the  driver  could  not  have  safely  stopped  his 
team  or  turned  it  into  a  side  road.  Bower 
V.  Chicago,  M.  &^  St.  P.  R.  Co.,  19  Am.  &* 
Eng.  R.  Cas.  301,  61  Wis.  457,  21  A^.  \V. 
Rep.  536. 

Plaintiffs  were  riding  immediately  behind 
another  wagon,  and  both  wagons  were 
stopped  about  eighty-five  feet  from  the 
crossing,  at  a  place  where  the  view  was  ob- 
structed by  a  cut.  After  looking  and  listen- 
ing they  started  and  saw  a  light  some  dis- 
tance in  front  and  to  the  left  of  them,  which 
they  supposed  was  on  the  railroad  track, 
but  which  was  in  fact  beyond  the  track. 
Watching  this  light  they  passed  upon  the 
track,  where  they  could  not  see  in  the  dark, 
and  were  struck  by  an  engine  running 
thirty  miles  an  hour.  Held,  that  plaintiffs 
were  not,  as  matter  of  law,  guilty  of  con- 
tributory negligence,  but  tiie  question  was 
for  the  jury.  Northern  Pac.  R.  Co.  v.  Pe- 
ter -,n,  55  Fed.  Rep.  940. 

500. by  curves.— Where  plaintiff, 

about  to  cross  a  track,  looked  both  ways  and 
saw  that  it  was  clear,  and  then  started, 
when  a  switch-engine  came  around  the 
curve  behind  him  at  a  rapid  rate  of  speed, 
without  giving  the  usual  signals,  and  struck 
him,  the  whistle  of  a  workshop  near  by 
there  being  blown  at  the  time — held,  that 
negligence  could  not  under  the  circum- 
stances be  attributed  to  plaintiff.  Chicago 
&>  N.  IV.  R.  Co.  V.  Ayatt,  70  ///.  211. 

Where  the  road  on  which  plaintiff  was 
driving  made  an  abrupt  curve  to  the  north 
to  cross  the  track,  only  some  ten  or  twelve 
feet  from  that  track,  and  at  that  point  also 
continued  west  for  a  short  distance  and 
then  turned  in  a  southerly  course,  defend- 
ant's servants  had  no  cause  to  suspect,  nor 
were  they  bound  to  anticipate,  that  plaintiff 
intended  to  cross  the  track,  and  especially 
to  do  this  in  front  of  the  train.  Purl  v.  St. 
Louis,  K.  C.  &>  N.  R.  Co.,  6  Am.  &*  Eng.  R. 
Cas.  27  72  Mo.  168. 


Whether  a  woman  walking  on  the  side- 
walk of  a  public  street  is  negligent  in  not 
knowing  of  the  approach  of  a  train  around 
a  curve,  on  a  dark  nigbt,  no  signal  being 
given,  and  whether  in  such  a  case  the  com- 
pany is  negligent  in  not  warning  her — held, 
questions  for  the  jury.  Doj'le  v.  Pennsyl- 
vania &-  N.  V.  C.  di^R.  Co.,  139  A^.  y.  637,  34 
JV.  E.  Rep.  1063. 

The  fact  that  plaintiff,  a  woman,  with  two 
small  children,  who  desired  to  enter  a  car, 
was  on  the  sidewalk  between  two  street-car 
tracks,  over  which  the  cars  ran  on  a  curve 
to  enter  defendants'  depot,  did  not  consti- 
tute contributory  negligence.  O' Toole  v. 
Central  Park,  N.  &*  E.  R.  R.  Co.,  12  A'. 
Y.  Supp.  347,  35  A'^,  Y.  S.  R.  591 ;  affirmed 
in  128  A''.  Y.  597,  mem. 

Where  the  view  of  plaintiff,  who  wls  in- 
jured at  a  crossing,  is  obstructed  by  a  curve 
in  the  track  and  a  building,  and  the  engine 
approaches  in  a  slow,  stealthy  manner  with- 
out blowing  01  ringing,  pciitive  evidence 
that  she  looked  and  listened  without  see- 
ing or  hearing  the  engine,  is  not  incredible, 
and  therefore  it  is  proper  to  submit  the 
question  of  contributory  negligence  tc  the 
jury.  Larkin  v.  New  York  (S^  A^.  R,  CV>.,.",6 
A'.  Y.  S.  R.  658,  19  A^.   Y.  Supp.  479- 

The  deceased,  M,,  a  young  woman  in  full 
possession  of  all  her  faculties,  was  walking 
upon  a  public  street  crossed  by  defendant's 
tracks,  which  she  had  crossed  many  times 
before.  As  she  approached  the  tracks  from 
the  south,  a  train  was  passing  the  crossing 
going  west.  She  stopped  and  waited  until 
it  had  passed,  then,after  looking  both  ways, 
proceeded  on  her  journey.  While  crossing 
the  tracks  she  was  struck  and  killed  by  the 
tender  to  an  engine,  which  was  running 
backward  from  the  west  at  a  high  rate  of 
speed.  There  was  a  curve  in  the  railroad 
just  west  of  tie  crossing,  which  prevented  a 
full  view  of  ihe  tracks  in  that  direction. 
No  bell  was  rung  or  whistle  blown  upon 
the  engine.  A  flagman  was  stationed  at  the 
crossing,  but  he  was  absent  from  his  post  at 
the  lime  of  the  accident.  One  of  plaintiff's 
witnesses  testified  that  a  volume  of  smoke, 
emitted  from  the  engine  of  the  train  which 
passed,  settled  down  upon  the  crossing, 
which  prevented  her  from  seeing  objects  ap- 
proaching. The  witness  himself  saw  the 
upproaching  engine,  and  did  not  testify 
that  he  was  prevented  from  seeing  objects 
by  the  smoke.  M.  was  nearer  tne  track  than 
he,  and,  aside  from  the  curve  in  the  road, 
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her  opportunities  for  seeing  were  apparently 
as  good  as  his.  Held,  that  a  motion  for  a 
nonsuit  on  the  ground  of  contributory  neg- 
ligence was  properly  denied ;  that  the  testi- 
mony of  the  witness  as  to  the  ability  of  M. 
to  see  was  not  conclusive  upon  the  jury, 
but  merely  an  expression  of  opinion  ;  also, 
that  she  had  a  right  to  rely  upon  the  pres- 
ence of  a  flagman  to  warn  her  of  danger, 
and  to  assume  that  proper  signals  would  be 
given  and  that  engines  would  not  be  moved 
at  such  a  place  at  such  an  unusual  rate  of 
speed.  McNamara  v.  New  York  C.  &*  H. 
R.  R.  Co.,  136  N.  Y.  650,  32  A'.  E.  Rep.  765, 
49  .V.  Y.  S.  R.  395  ;  reversing  64  Hun  637, 
46  N.  Y.  S.  R.  439,  ig  JV.  Y.  Stipp.  497.— 
Distinguishing  Heaney  v.  Long  Island  R. 
Co.,  112  N.  Y.  122, 

Plaintiff's  evidence  was  to  the  effect  that 
his  intestate,  who  was  drawing  logs  and  had 
on  a  heavy  load,  approached  tiie  crossing 
from  the  east  sitting  sideways  on  his  load, 
with  his  feet  to  the  south,  at  a  slow  trot; 
there  was  a  single  point  230  feet  from  the 
crossing  where  a  glimpse  of  a  train  from  the 
south  could  be  had  during  a  moment  when 
262  feet  distant.  When  he  reached  that 
point  the  train  was  a  long  distance  south 
from  that  point ;  and  no  train  could  again 
be  seen  until  he  came  within  21  feet  of  the 
track.  When  he  reached  this  point  the 
train  was  on  a  curve,  the  end  of  it  to- 
ward the  crossing  being  435  feet  therefrom, 
and,  moving  attlierate  of  30  miles  an  hour, 
as  estimated  it  would  have  taken  it  ten  sec- 
onds to  reach  the  crossing.  No  bell  was 
r'ing  or  whistle  sounded  and  two  witnesses 
who  were  with  the  intestate  testified  that 
tliey  neither  heard  nor  saw  the  train.  He 
appeared  to  have  become  alarmed  at  the 
first  sight  of  the  train,  and  the  evidence 
justified  a  finrling  that  lie  tried  to  stop  but 
c<jiild  not.  He  then  jumped  from  his  load 
but  was  struck  by  the  engine  and  killed. 
The  track  was  depressed  from  18  to  20 
inches  below  the  surface  of  the  street,  and 
the  descent  commenced  6  to  8  feet  back 
from  the  rails  ;  this  slope  was  icy.  Banks 
of  snow  and  ice  2  or  3  feet  high,  beginning 
3  or  4  feet  from  the  rails,  and  extending 
easterly  6  or  8  feet,  bordered  each  side  of 
the  traveled  track  of  the  street,  which  was 
only  wide  enough  f(jr  a  single  team.  Held, 
that  the  evidence  justified  the  submission 
of  the  question  of  contributory  negligence 
to  the  jury.    Salter  v.  Utica  «^  H,  R.  R.  Co., 


8  Am.  &^  Eng.  R.  Cas.  437,  88  N.  Y.  42 ; 
affirming  24  Hun  494. 

The  plaintiff  was  injured  by  defendants' 
locomotive  on  a  sidewalk  crossing  in  a 
thickly  settled  portion  of  a  city.  It  was  in 
the  night-time  and  the  locomotive  had 
come  down  the  street  behind  her,  going  in 
the  same  direction.  The  track  curved 
sharply  just  before  crossing  the  sidewalk, 
which  was  planked  continuously  on  a  level 
with  the  tops  of  the  rails.  The  testimony 
tended  to  show,  among  other  things,  that 
the  plaintiff  was  not  familiar  with  the  local- 
ity and  did  not  know  the  precise  position 
of  the  crossing ;  that  trees  and  telegraph 
poles  between  the  track  and  the  sidewalk 
obscured,  to  some  extent,  her  view  of  the 
track  ;  and  that,  because  of  the  curve,  the 
light  from  the  headlight  did  not  fall  di- 
rectly upon  her  until  the  locomotive  was 
very  near  the  crossing.  Held,\.h&t  notwith- 
standing a  special  finding  that  if  the  plain- 
tiff had  looked  before  attempting  to  cross 
the  track  she  could  have  seen  the  light  from 
the  headlight,  it  was  still  a  question  for  the 
jury  whether  she  was  guilty  of  any  contrib- 
utory negligence.  Winchell  v.  Abbot,  77 
Wis.  371.  46  A^.  W.  Rep.  665. 

For  the  defense  it  was  shown  that  the  de- 
ceased was  driving  slowly  across  the  track 
with  his  head  down,  and  that  he  did  not 
attempt  to  look  out  for  the  train  until 
shouted  to  by  some  persons  who  saw  it  ap- 
proaching-, when  he  whipped  up  his  horses 
and  endeavored  to  drive  across  the  track 
and  was  killed.  As  against  this  there  was 
evidence  that  there  was  a  curve  in  the  road 
which  would  prevent  the  train  being  seen, 
and  also  that  the  buildings  at  the  station 
would  interrupt  the  view.  Held  (per 
Ritchie,  C.  J.,  and  Fournierand  Henry,  JJ.), 
that  the  finding  of  the  jury  that  there  was 
no  contributory  negligence  should  not  be  dis- 
turbed. (Strong,  Taschereau,  and  Gwynne, 
JJ.,  contra.)  Grand  Trunk  R.  Co.  v.  Beck- 
ett, 16  Can.  Sup.  Ct.  713;  affirming  13  Ont. 
App.  174,  which  affirms  8  Ont.  601. 

301.  by  ('iiibaiikincnts.  —  The 

fact  that  the  approach  of  a  railroad  to  a 
highway  crossing  is  obscured  by  embank- 
ments, or  otherwise,  imposes  upon  trav- 
elers by  the  highway  as  well  as  upon  the 
company  special  care  to  avoid  collisions. 
Haas  V.  Grand  Rapids  &*  I.  R.  Co.,  8  Am. 
«S-  Eng.  R.  Cas.  268,  47  Mich.  401,  11  N.  W. 
Rep.  216.— Approvkd   in   Seefeld  v.  Chi- 
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cago.  M.  &  St.  P.  R.  Co.,  32  Am.  &  Eng.  R. 
Cas.  109,  70  Wis.  216,  35  N.  W.  Rep.  278. 

Where  a  company  constructed  its  track 
upon  a  highway,  digging  an  excavation  in 
the  highway,  and  piling  the  dirt  from  said 
excavation  along  the  sides  thereof,  making 
an  embankment,  so  as  to  entirely  obstruct 
the  view  of  travelers  along  the  highway, 
and  an  engineer  approaching  at  an  unusual 
hour  omitted  to  give  the  statutory  signals 
in  time  so  that  a  boy  fifteen  years  of  age 
driving  along  the  road  might  take  his 
horses  to  a  safe  distance,  and  the  horses  be- 
came frightened  and  ran  away,  the  driver 
was  not  guilty  of  contributory  negligence, 
although  he  did  not  stop  and  listen,  and  al- 
though he  knew  the  horses  were  afraid  of 
the  cars.  Hoggatt  v.  Evausville  <S^»  T.  H. 
R.  Co.,  3  I  mi.  App.  437,  29  iV.  E.  Rep.  941. 

An  old  man,  who  was  somewhat  deaf, 
while  driving  a  span  of  colts  towards  a 
track  down  a  narrow  road,  from  which  the 
track  was  concealed  on  one  side  by  a  high 
embankment,  stopped  to  listen,  but  hearing 
nothing  drove  on,  and  when  close  by  the 
track  a  train  appeared  within  a  few  rods. 
Fearing  that  he  could  not  control  his  horses 
where  they  were,  he  whipped  them  up,  and 
tried  to  cross  the  track,  and  the  rear  of  the 
bu.i;gy  was  struck  by  the  locomotive.  Held, 
that  in  an  action  for  the  resulting  injury 
the  question  whether  plaintifl  was  guilty  of 
contributory  negligence  was  for  the  jury. 
Chicago  &*  N.  E.  R.  Co.  v.  Miller,  6  Am.  &• 
Eng.  R.  Cas.  89,  46  Mich.  532,  9  N.  IV.  Rep. 
841. 

Where  a  train  of  cars  and  a  wagon  collide 
at  a  railroad  crossing,  at  which,  owing  to  a 
high  bank  and  a  curve  in  the  road,  the  loco- 
motive could  not  be  seen  or  heard  by  the 
driver  of  the  wagon  until  within  ten  sec- 
onds in  time  and  three  hundred  feet  in  dis- 
tance, the  jury  are  not  bound  to  infer  from 
the  presence  of  the  wagon  on  the  track  at 
the  time  of  the  collision  that  the  driver  did 
not,  in  the  absence  of  the  usual  signal  by 
the  bell,  use  proper  care.  Richcy  v,  Mis- 
souri Pac.  R.  Co.,  7  Mo.  App.  1 50 ;  reversed 
and  remanded  on  slip.  April  20,  1880.— DIS- 
TINGUISHING Wilds  V.  Hudson  River  R. 
Co.,  24  N.  Y.  431.  QUQTING  Davis  v.  New 
York  C.  &  H.  R.  R.  Co.,  47  N.  Y.  400. 

In  such  a  case,  negligence  will  not  bepre- 
sunjcd  on  cither  side  ;  and  where  the  driver 
is  killed  by  the  collision,  the  plaintiff  is  not 
bound  to  establish  affirmatively,  by  the  evi- 
dence of  eye-witnesses,  that  the  deceased 


did  not  by  his  negligence  contribute  to  the 
injury.  Richey  v.  Missouri  Pac.  R.  Co.,  7 
Mo.  App.  1 50 ;  reversed  and  remanded  on 
slip.  April  20,  1 880. 

Plaintiff  testified  that  he  could  not  see 
the  train  injuring  him  until  he  got  within 
a  few  feet  of  the  track,  by  reason  of  an 
embankment,  and  that  he  approached  at  a 
slow  trot,  relying  upon  signals  to  he  giv»;n 
if  a  train  was  approaching.  Held,  thai 
upon  this  evidence  it  was  proper  tt)  leave 
the  question  of  contributory  negligence  to 
the  jury.  Roberts  v.  Chicago  &>  A'.  W.  /'. 
Co.,  35  H^is.  679. 

302. by  weeds,  iiiiderbriisli,  «r 

trees.*— (i)  Rule  j/rt/tv/.— Where  one  ap- 
proaching a  crossing,  looks  and  listens  for 
trains  before  passing  a  corn  field  which  ob- 
structed the  view,  and  after  passing  the 
same,  again  looks  and  listens,  and  no  warn- 
ing is  given  him  by  bell  or  whistle,  he  will 
be  guilty  of  no  negligence  in  going  upon 
the  track,  and  the  fact  that  he  is  told  to 
stop,  that  the  cars  are  coming,  which  he 
does  not  hear,  will  not  change  the  rule. 
Dimich  V.  Chicago  &>  JV.  IV.  R.  Co.,  80  ///. 
338. 

When  the  only  negligence  charged  is  the 
neglect  to  ring  a  bell  or  sound  a  whistle  at 
a  public  crossing,  and  a  great  rate  of  speed, 
proof  of  the  erection  of  a  granary,  and  suf- 
fering the  brush  to  grow  up  on  the  right  of 
way,  so  as  to  obstruct  the  view  of  the  ap- 
proaching train,  as  contributing  to  the  in- 
jury, cannot  be  considered.  Chicago,  B. 
&>  Q.  R.  Co.  V.  Lee,  68  ///.  576. 

Thit  there  were  trees  along  the  track  ob- 
structing the  view  of  one  approaching  a 
public  crossing,  and  who  was  injured  in  a 
collision  at  the  crossing,  is  admissible  in 
evidence  whether  alleged  or  not.  Interna- 
tional &*  O.  N.  R.  Co.  v.  Kuchn,  2  Tex.  Civ. 
App.  210,  21  5.  IV.  h\p.  58. 

A  person  injured  by  collision  with  a 
train  at  a  crossing  is  not  chargeable  with 
contributory  negligence  if  he  looks  for  the 
train  before  driving  upon  the  track  and  can- 
not see  it  by  reason  of  intervening  trees 
and  embankments,  nor  hear  it  on  account 
of  the  rattle  of  his  own  and  other  vehicles 
upon  the  roadway.  Ladouceur  v.  Northern 
Pac.  R.  Co.,  6  Wash.  280,  33  Pac.  Rep.  556, 
1080. 

(2)  /llustrations.—\l  appeared  that  plain- 
tiff, while  in  the  act  of  crossing  defendant's 

*  See  also  ante,  29  (2). 
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railroad  at  its  intersection  of  the  public 
highway,  was  struck  by  an  engine.  The 
railroad  was  in  a  cut,  and  was  approached 
by  descending  a  hill.  When  about  65  yards 
from  the  track,  plaintiff  stopped  his  team, 
looked  and  listened  for  the  train,  and 
neither  seeing  or  hearing  it,  he  proceeded 
to  cross.  In  approaching,  the  track  was  hid- 
den t  m  view  by  bushes  until  within  a  few 
feet  of  it,  and  then  only  a  small  part  of  the 
track  could  be  seen,  owing  to  a  siiarp  curve 
in  it.  The  train  was  nmning  at  an  unusual 
speed.  Plaintiflf's  horses  became  frightened, 
so  that  they  required  his  whole  attention. 
The  statutory  signal  was  not  given  before 
reaching  the  crossing.  Hdd,  that  defend- 
ant was  guilty  of  gross  negligence,  and  that 
even  if  any  negligence  was  attributable  to 
plaintiff,  it  was  slight  in  comparison  with 
defendant's.  Induinapolis  &*  St.  L.  R.  Co. 
V.  Stables,  62  ///.  313,  7  Am.  Ry.  Rep.  365. — 
Quoted  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Dougherty,  12  111.  App.  181. 

While  plaintiff  was  crossing  defendant's 
railway  with  a  team  and  wagon  he  was 
struck  by  a  train  and  injured,  his  horses 
killed  and  wagon  destroyed.  When  within 
1 50  or  200  feet  of  the  crossing  he  looked  for 
the  train,  and  again  when  within  40  or  50 
feet  thereof  he  slackened  the  speed  of  his 
team  and  again  looked  and  listened,  but 
could  neither  see  nor  liear  the  train.  De- 
fendant's track  crossed  the  highway  at  the 
point  in  question  at  an  acute  angle,  and  the 
view  of  the  railway  in  the  direction  from 
wiiich  the  train  approached  was  obstructed 
by  weeds,  bushes,  and  trees  which  iiad  been 
permitted  to  grow  between  the  highway  and 
the  track.  The  evidence  tending  to  show 
that  tiie  train  was  running  at  a  high  rate  of 
speed  as  it  approached  the  crossing,  and  no 
bell  was  rung,  nor  whistle  blown,  until  too 
late  to  warn  the  plaintiff  of  its  approach,  a 
verdict  for  plaintiff  for  damages  for  the  in- 
juries sustained  will  be  affirmed.  Wesley 
V.  Chicago,  St.  P.  «3-  K.  C.  R.  Co.,  84  Iowa 
441,  51  N.  IV.  Rep.  163. 

A  man  crossing  a  track  after  dark  in  a 
wagon  was  killed.  Whether  the  train  was 
hidden  from  view  by  shrubbery,  and  whether 
any  signal  was  given,  were  disputed  ques- 
tions. Held,  that  so  far  as  these  facts  in- 
volved the  legal  duty  of  the  railroad  con>- 
pany,  they  must  go  to  the  jury.  Klanowski 
V.  Grand  Trunk  R.  Co.,  3i  Am.  d-  Eng.  A. 
Cas.  648.  57  Mich.  525,  34  A^.   IV.  Rep.  801. 


— Distinguished  in  Sanborn  v.  Detroit, 
B.  C.  &  A.  R.  Co.,  91  Mich.  538. 

Plaintiff  was  injured  by  a  hand-car  in  at- 
tempting to  drive  across  a  track  at  a  cross- 
ing. The  evidence  showed  that  a  view  of 
the  track  was  obstructed  by  trees  and  other 
objects,  and  tiiat  the  car  was  going  down 
grade  at  a  speed  of  five  miles  an  hour  with- 
out checking  at  the  crossing;  that  plaintiff 
stopped  and  looked  each  way  along  the 
track  before  going  on  it,  but  failed  to  sec 
the  car.  Held,  that  it  was  for  the  jury  to 
determine  whether  plaintiff  was  negligent 
in  failing  to  sec  the  car,  and  whether  he  ex- 
ercised proper  care.  Boll  v.  Adirondack  R. 
Co.,  22  A^.  V.  S.  R.  365,  52  Hun  610,  4  N. 
Y.  Supp.  769. 

IJ03. by  dust.— It  is  the  duty   ol 

the  person  intending  to  cross  a  track  where 
he  knows  trains  frequently  pass,  and  where 
he  knows  one  is  likely  to  pass  at  any 
moment,  to  lor)k  as  well  as  to  listen,  and  if 
dust  should  temporarily  obscure  his  view, 
to  wait  until  the  dust  shall  pass  away  be- 
fore he  attempts  to  cross.  Chicago,  K.  &» 
IV.  R.  Co.  V.  Fisher,  49  Kan.  460,  30  J'ac. 
Rep.  462. 

If  a  person  is  driving  a  four-horse  team 
along  a  road  running  parallel  with  and  near 
to  a  railroad, and  is  approaching  a  crossing, 
and  the  air  is  so  hlled  with  dust  that  I  c 
cannot  see  the  railroad,  and  liis  wagon 
makes  some  noise,  and  he  attempts  to  c»  0=3 
the  railroad  without  stopping  his  team  to 
listen  for  an  approaching  train,  and  his 
horses  are  killed  by  the  engine,  he  is  guilty 
of  contributory  negligence,  and  cannot  re- 
cover damages.  Flcniming  V.  Western  l^ac. 
R.  Co.,  49  Cal.  253,  7  Am.  Ry.  Rep.  265.— 
Distinguished  in  Strong  v.  Sacramento 
&  P.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  273,  61 
Cal.  326. 

Where  a  person  has  full  knowledge  that 
from  10  to  20  railroad  trains  pass  a  certain 
crossing  daily,  and  knows  that  a  certain 
train  which  he  has  just  seen  a  short  distance 
away  may  at  any  moment  pass  such  cross- 
ing, and  where  a  temporary  gust  of  wind 
temporarily  fills  the  air  with  dust,  which  is 
not  likely  to  last  to  exceed  four  or  five 
minutes,  and  which  to  some  extent  ob- 
scures his  view,  it  is  negligence  for  him  to 
attempt  to  cross  the  tracks  at  such  crossing 
on  a  fast  walk  without  stopping  or  Icoking 
Chicago,  K.  <S-  W.  R.  Co.  v,  Ftsher,  49  Kan. 
460,  30  Pac.  Rep.  462.— Reviewing  Lier- 
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man  v.  Chicago,  M.  &  St.  P.  R.  Co.,  83 
Wis.  286.  5-!  N.  W.  Rep.  91. 

304.  by  I'alliiijir  snow.— A  person 

waliiing  along  a  track  on  a  public  street  in 
a  city  has  a  right  to  presume,  and  act  on 
the  belief,  that  the  railroad  company  will 
not  move  its  locomotives  or  cars  thereon 
without  giving  the  usual  signals ;  especially 
if  snow  on  the  rails  deadens  the  sound  and 
a  storm  obscures  vision.  SoUn  v.  Virginia 
&>  T.  R.  Co.,  13  Nev.  106.— Quoting  Phil- 
adelphia &  R.  R.  Co.  V.  Hummell,  44  Pa. 
St.  379;  Newson  v.  New  York  C.  R.  Co., 
29  N.  Y.  390;  Ernst  v.  Hudson  River  R. 
Co.,  35  N.  Y.  9 ;  Robinson  v.  Western  Pac. 
R.  Co..  48  Cal.  421.  Reviewing  Kennayde 
V.  Pacific  R.  Co.,  45  Mo.  262. 

Plaintiff's  testimony  was  to  the  effect  that 
he  approached  the  crossing  driving  at  the 
rate  of  about  ten  miles  an  hour;  a  strong 
wind  was  blowing  and  it  was  snowing  very 
fast ;  he  was  acquainted  with  the  crossing 
and  knew  that  trains  were  frequently  pass- 
ing. Held,  that  plaintiff  was  chargeable 
with  contributory  negligence  and  was  prop- 
erly nonsuited.  Powell  v.  New  York  C.  &* 
H.  R.  R.  Co.,  109  N.  Y.  613,  15  N.  E.  Rep. 
891,  14  A^.  Y.  S.  R.  74,  2  Silv.  App.  9,  II 
Cent.  Rep.  909 ;  affirming  38  Hun  640,  mem. 

Where  plaintiff  is  injured  at  a  crossing, 
he  is  not  chargeable  with  contributory  neg- 
ligence merely  because  he  failed  to  look  for 
trains,  where  the  evidence  shows  that  by 
reason  of  a  heavy  snow  storm  he  could  not 
have  seen  the  approaching  train  in  time  to 
have  avoided  a  collision  had  he  looked. 
Hackford  v.  New  York  C.  R.  Co.,  6  Lans. 
(A^.  K.)  381,  ^-^How.  Pr.  222,  II  Abb.  Pr. 
N.S.  18 ;  affirmed  in  53  N.  Y.  654. 

306. by  fo{f.— A   person  driving  a 

heavy  team,  on  a  foggy  morning,  over  a 
track  without  waiting  to  ascertain  if  an  ap- 
proaching train  was  near,  having  been  struck 
by  the  engine  o'ld  killed — held,  to  have  con- 
tributed to  the  act  by  his  own  negligence, 
so  that  his  administrators  were  not  entitled 
to  recover  damages.  Morris  &^  E.  R.  Co. 
V.  Haslan,  33  N. /.  L.  147.— Applying  Tel- 
fer  V.  Northern  R.  Co.,  30  N.  J.  L.  189. 
Quoting  Runyon  v.  Central  R.  Co.,  25  N. 
J.  L.  558. 

Where  plaintiff  testified  that  she  did  not 
see  the  locomotive  on  account  of  fog,  but 
it  appeared  from  her  own  testimony  that 
she  was  able  to  see  another  train  at  a  much 
greater  distance,  d  several  of  defendant's 
witnesses  testified  that  there  was  no  fog. 


there  is  nothing  to  submit  to  the  jury  as 
proof  that  the  fog  prevented  plaintiff  from 
seeing  the  engine.  Hauscr  v.  Central  R. 
Co.,  147  Pa.  St.  440,  23  All.  Rep.  766. 

306.  by   uplifted    iiiiibrelln.— 

One  who  walks  in  broad  daylight  with  an 
umbrella  over  him  on  a  track,  directly  in 
front  of  a  moving  car,  without  looking  for 
it,  when,  by  looking,  he  could  have  seen  its 
approach,  and  is  killed,  is  guilty  of  such 
contributory  negligence  as  to  prevent  re- 
covery for  his  death,  and  might  be  so  de- 
clared by  the  trial  court.  Yancey  v.  Wa- 
bash, St.  L.  6-  P.  R.  Co..  93  Mo.  433,  6  S. 
W.  Rep.  272.— Distinguished  in  Blue- 
dorn  V.  Missouri  Pac.  R.  Co.,  108  ^io.  439. 
Followed  in  Maxey  v.  Missouri  Pac.  R. 
Co.,  113  Mo.  I. 

A  pedestrian  in  a  city  approached  a  cross- 
ing, the  view  of  which  was  obstructed,  on  a 
rainy  day,  holding  an  umbrellaover  his  head 
and  shoulders.  He  failed  to  stop,  look,  and 
listen,  but  walked  directly  upon  the  track, 
where  he  was  killed  by  a  passing  train. 
Held,  that  he  had  been  guilty  of  such  con- 
tributory negligence  as  to  preclude  recov- 
ery for  his  death,  notwithstanding  the  fact 
that  the  company  was  guilty  of  negligence 
in  several  respects.  Pennsylvania  R.  Co.  v. 
State,  ig  Am.  &*  Eng.  R.  Cas.  326,  61  Md. 
108.— Quoted  in  Ohio  &  M.  R.  Co.  v.  Mc- 
Daneld,  5  Ind.  App.  108. 

The  plaintiff,  while  traveling  on  a  public 
street  on  a  rainy  night,  with  her  umbrella 
up,  approached  a  crossing.  On  reaching 
the  gales,  she  saw  that  they  were  up,  wnd 
the  passage  seeming  safe  she  went  on. 
When  she  was  between  the  two  gates,  the 
gateman,  without  giving  any  warning,  be- 
gan to  lower  them,  and  as  she  was  passing 
under  the  last  gate  it  fell  upon  her  head  and 
injured  her.  Held,  that  it  could  not  be  held, 
as  a  matter  of  law,  that  the  plaintilT  was 
bound  to  look  before  passing  under  the 
second  gate  to  see  whether  it  was  coming 
down,  but  that  it  was  a  question  of  fact  for 
'.he  jury  to  decide  whether  she  was  guilty  of 
contributory  negligence.  Fceney  v.  Long 
Island  R.  Co.,  39  Am.  &^  Eng.  R.  Cas.  639, 
116  A^.  Y.  375,  22  N.  E.  Rep.  402,  26  N.  Y. 
S.  R.  729,  5  L.  R.  A.  544 ;  affirming  42  Htm 
657.  5  A'-  y-  S.  R.  63.~Following  Newson 
V.  New  York  C.  R.  Co.,  29  N.  Y.  383. 

307. aqiiestioii  forthe  jury.*— 

(i)  Generally. — The  rule  is  that,  as  a  matter 

•See  also  ante,  218,  2A8;  /m/TsTiI 
320. 
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ot  law,  a  person  voluntarily  going  upon  a 
tracic  at  a  point  where  there  is  an  unob- 
structed view  of  the  track,  and  failing  to 
look  or  listen  for  danger,  cannot  recover 
for  an  injury  which  might  have  been  avoided 
by  so  looking  or  listening;  but  when  the 
view  is  obstructed,  or  otlier  facts  exist 
which  tend  to  complicate  the  question  of 
contributory  negligence,  it  becomes  one  for 
the  jury.  Laverens  v.  Chicago,  R.  I.  &^  P. 
Ji.  Co.,  6  Am.  &*  Eng.  R.  Cas.  274.  56  Iowa 
689,  10  N.  IV.  Rep.  268.— Quoting  Artz  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  34  Iowa  153.— 
Quoted  in  Terre  Haute  &  I.  R.  Co.  v. 
Voelker,  39  Am.  &  Eng.  R.  Cas.  615,  129 
111.  540,  22  N.  E.  Rep.  20. 

If  the  view  of  the  railroad,  as  a  crossing 
is  approached,  is  by  any  means  so  obstructed 
at  the  time  as  to  render  it  impossible  or  dif- 
ficult to  learn  of  the  approach  of  the  train, 
or  there  are  circumstances  connected  with 
the  incident  calculated  to  deceive  or  throw 
a  person  oflf  his  guard,  then,  whether  it 
was  negligence  on  the  part  of  a  person  in- 
jured in  undertaking  to  cross,  is  a  question 
of  fact  for  the  jury.  Arts  v.  Chicago,  R.  I. 
&*  P.  R.  Co.,  34  Iowa  153,  S  Am.  Ry.  Rep. 
469.— Distinguished  in  Correll  v.  Bur- 
lington, C.  R.  &  M.  R.  Co.,  38  Iowa  120. 
Quoted  in  Laverenz  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  56  Iowa  689. 

Whether  or  not  there  were  obstructions 
obscuring  the  sight  of  an  approaching  train 
to  one  about  to  drive  upon  the  track  is  a 
question  for  the  jury.  Artz  v.  Chicago,  R. 
I.  &*  P.  R.  Co.,  44  Iowa  284. 

Where  it  appears  that  at  the  date  of  the 
accident  the  view  of  the  crossing  was  ob- 
structed, and  :here  is  evidence  that  others, 
whose  situation  is  not  shewn  to  have  been 
the  same  as  that  of  the  plaintifT,  saw  and 
heard  the  train  before  it  reached  the  cross- 
ing, and  that  at  the  date  of  the  trial  the 
train  could  be  seen  a  sufficient  distance  on 
approaching  the  crossing  to  avoid  the  acci- 
dent, contributory  neglic[ence  on  the  part 
of  the  plaintiff  is  not  sufficiently  shown  to 
justify  the  court  in  taking  the  case  from 
the  jury.  Lee  v.  Chicago,  R.  I.  &•  P.  R.  Co., 
45  Am.  &*  Eng.  R.  Cas.  157,  80  Io7ua  172, 
45  jV.  IV.  Rep.  739. 

A  traveler  is  not  compelled,  under  all 
circumstances,  to  stop  before  crossing  the 
track,  if  his  view  is  obstructed  from  one 
way.  He  is  required  to  take  such  precau- 
tion as  an  ordinarily  prudent  man  would 
under  like  circumstances,  and  whether  he 


did  use  such  care  is  generally  a  question  for 
the  jury.  Richmond  v.  Chicago  &•  IV.  M. 
R.  Co.,  49  Am.  &•  Eng.  R.  Cas.  367, 87  Mic'i. 
374,  49  N.  IV.  Rep.  621. —  Followed  IN 
Evans  v.  Lake  Shore  &  M.  S.  R.  Co.,  88 
Mich.  442. 

If  the  view  of  the  railroad  is  so  obstructed 
by  the  act  of  the  company  as  to  render  it 
difficult  to  learn  of  the  approach  of  the 
train,  or  there  are  otiier  circumstances  cal- 
culated to  deceive  a  party  approaching  the 
track,  such  party  has  the  right  to  presume 
that  the  usual  and  proper  signals  will  be 
given  by  the  railroad  company;  and  if  not 
given,  then  the  question  whether  it  was 
negligence  on  his  part  is  a  question  of  fact 
for  the  jury  to  determine.  Hunting  v.  Cen- 
tral Pac.  R.  Co.,  14  Nev.  351.— Following 
Mackay  v.  New  York  C.  R.  Co.,  35  N.  Y.  78. 

(2)  Illustrations.  —  Plaintiff's  intestate,  a 
streetcar  driver,  was  killed  at  a  railroad 
crossing  by  a  collision  with  nine  detached 
freight  cars,  running  at  the  rate  of  from  8 
to  10  miles  per  hour,  without  any  warning 
of  their  approach  other  than  the  noise 
made  in  running.  The  flagman  was  not  at 
his  usual  post  of  duty,  and  gave  no  warn- 
ing of  danger  until  the  horse  was  upon  tiie 
crossing.  After  leaving  another  railroad 
crossing,  about  185  feet  from  the  one  where 
the  accident  occurred,  the  driver  could  not 
have  seen  the  approaching  freight  cars 
until  within  about  20  feet  of  the  crossing 
where  he  was  killed,  and  he  did  not  look  in 
the  direction  from  which  the  cars  were  ap- 
proaching, after  reaching  said  point,  ntil 
liis  horse  was  upon  the  track.  Held,  that 
the  question  of  his  negligence  (tliat  of  the 
defendant  being  apparent)  was  for  the  jury, 
who  were  to  determine  whether,  under  the 
circumstances,  the  driver  had  the  right  to 
rely,  and  how  far,  upon  the  absence  of  tie 
flagman  from  his  post  of  duty,  and  the  want 
of  any  signal  of  danger  from  him,  as  an  as- 
surance of  safety ;  and  if  they  found  that 
an  ordinarily  prudent  man  would  have  acted 
as  the  driver  did,  the  plaintiff  could  recover. 
Richmond  v.  Chicago  &>  IV.  M.  R.  Co., 
49  Am.  &^  Eng.  R.  Cas.  367,  87  Mich.  374, 
49  A^.  JV.  Rep.  621. — Al'PLVlNCGlushingz/. 
Sharp,  96  N.  Y.  676;  Cleveland,  C,  C.  &  I. 
R.  Co.  V.  Schneider,  45  Ohio  St.  678. 
Quoting  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Yundt,  78  Ind.  376;  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Hutchinson,  120  111.  592;  Greenwood 
V.  Philadelphia,  W.  &  B.  R.  Co.,  124  Pa. 
St.  S72. 
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PlainlifT,  driving  upon  a  public  street 
across  a  track,  was  strucic  by  a  train,  the 
approacli  of  which  lie  did  not  discover  un- 
til immediately  before  lie  drove  his  horses 
across  the  track.  The  view  of  the  track  in 
boih  directions  was  partially  obstructed. 
The  evidence  tended  to  show  that  plaintiff 
was  mindful  of  the  danger  and  watchful, 
according  to  his  judgment ;  that  at  the 
time  when  he  mii;ht  first  have  seen  or  heard 
the  train  he  had  reason  to  suppose  that  no 
train  was  coming  from  that  direction,  while 
his  attention  in  the  opposite  direction  was 
more  apparently  necessary ;  that  the  cars 
were  then  close  at  hand,  running  at  a  high 
rate  of  speed,  and  he  in  a  place  where  he 
could  not  safely  turn  his  horses,  nor  hold 
iliem  before  the  train.  Nc/ti,  that  it  was  for 
the  jury  to  determine  whether  plaintiff  was 
negligent.  Loticks  v.  Chicago,  M.  iS>»  .SV.  P. 
K.  Co.,  19  Am.  tj-  Eng.  R.  Cas.  305,  31  Minn. 
526,  18  A^.  W.  Rep.  651.— DlSTINGUI.SHED 
IN  Rheiner  v.  Chicago  St.  P.,  M.  &  O.  R. 
Co.,  36  Minn.  170. 

Plaintifl's  intestate  was  killed  at  a  cross- 
ing where  gates  were  maintained,  but  which 
were  up  at  the  time.  The  engine  was  a 
small  one  with  no  car  attached,  used  only 
by  the  superintendent  of  the  division,  run- 
ning on  MO  schedule  time,  with  the  cab 
over  the  boiler  at  the  fore  end  of  the  en- 
gine, which  obstructed  the  view  of  the  engi- 
neer and  fireman.  The  bell  was  different 
from  those  on  ordinary  engines,  and  the 
engine  moved  with  but  little  noise,  and  the 
bell  was  not  rung  at  the  usual  place.  A 
strong  wind  was  blowing  and  the  view  of 
the  track  was  much  obstructed.  Held,  that 
the  question  of  contributory  negligence  was 
for  the  jury.  Palmer  v.  New  York  C,  &• 
//.  A'.  R.  Co.,  37  Am,  &*  Eii^.  R.  Cas.  533, 
1 12  yV.  V.  234,  19  N.  E.  Rep.  67S,  20  N.  Y. 
S.  R.  904 ;  affirming  43  Hun  633,  5  A^.  Y.  S. 
R.  436.— .Afplieu  in  Beckwith  v.  New  York 
C.  &  H.  R.  R.  Co.,  54  Hun  (N.  Y.)  446. 
Foi.LOWKi)  IN  Wall  V.  Delaware,  L.  &  W. 
R.  Co.,  54  Hun  (N.  Y.)  454.  Quoted  in 
Havwood  V.  New  York  C.  &  H.  R.  R.  Co., 
35  N.  Y.  S.  R.  748,  59  Hun  617,  13  N.  Y. 
Supp.  177;  Startz  7/,  Pennsylvania  &  N.  Y. 
C.  &  R.  Co.,  42  N.  Y.  S.  R.  457;  Shultz  v. 
New  York  C.  &  H.  R.  R.  Co.,  23  N.  Y.  Supp. 
509,  69  Hun  515,  S3  N.  Y.  S.  R.  149.  Re- 
viewed IN  Haywood  v.  New  York  C.  &  H. 
R,  R.  Co.,  13  N.  Y.  Supp.  177. 

Where  plaintiff  was  struck  by  a  backing 
freight  train  at  a  crossing  in  the  night,  the 


train  carrying  no  lights  and  giving  no  sig- 
nals, and  moving  on  a  track  covered  with 
snow,  and  a  view  of  which  was  obstructed, 
and  plaintiff,  before  reaching  the  track, 
looked  and  listened,  the  question  of  his 
contributory  negligence  and  the  negligence 
of  the  railroad  should  have  been  left  to  the 
jury.  Fisher  v.  Monongahela  Connecting  R. 
Co.,  131  Pa.  St.  292,  \&Atl.  Rep.  ioi6. 

4.  Passing  Under  or  lictwcen  Cars.* 

:i08.  Passing  between  ears,  gener- 
ally.— To  entitle  the  plaintiff  to  recover 
damages  for  injuries  sustained  by  him  in 
being  caught  between  two  cars  while  he 
was  attempting  to  cross  a  street  it  must  be 
shown  that  such  injuries  were  directly 
caused  by  want  of  ordinary  care  on  the 
part  of  the  defendant  and  that  they  could 
not  have  been  avoided  by  the  exercise  of 
reasonable  care  and  caution  on  the  part  of 
the  plaintiff.  Baltimore  &•  O.  R.  Co.  v. 
Fitzpatrick,  35  Md.  32. 

A  train  standing  upon  a  highway  with  an 
engine  attached  is  of  itself  notice  of  danger ; 
and  in  the  absence  of  a  special  assurance  on 
the  part  of  the  company  to  one  desiring  to 
cross  between  two  cars,  over  the  couplings, 
that  he  may  safety  do  so  so  far  as  any  move- 
ment of  the  train  is  concerned,  he  assumes 
all  risks  incident  to  such  an  attempt.  Bird 
V.  Flint  &•  P.  M.  R.  Co.,  86  Afich.  79,  48  N. 
W.  AV/).  691.— Distinguished  in  Fehnrich 
V.  Michigan  C.  R.  Co.,  87  Mich.  606. 

It  appearing  that  plaintitT,  before  going 
through  the  opening  in  the  train  and  upon 
the  track  where  the  accident  occurred, 
brought  his  horses  to  a  walk,  but  did  not 
stop  them  nor  leave  his  wagon  and  go  for- 
ward where  he  could  see  an  approaching 
train ;  that  he  looked  and  listened  for  a 
train,  but  could  not  see  or  hear  any  signal 
of  its  approach— //<"/</,  that  the  evidence 
does  not  show,  as  a  matter  of  law,  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 
Kelly  V.  .S7.  Paul,  M.  &>  M.  R.  Co.,  6  Am. 
fix  Eng.  R.  Cas.  93,  29  Minn,  i ,  11  N.  IV. 
Rep.  67. 

•Contributory  neKliRence  in  passing  between 
cars  cir  in  climbing  over  train,  see  note,  45  Am.  & 
Enc.  R.  Cas.  173. 

Injury  in  passing  under  or  between  cars,  see 
note,  13  L.  R,  A.  634. 

Liability  of  company  for  injuries  to  persons 
attempting  to  pass  under,  between,  or  around 
cars  on  crossings,  see  note,  54  Am.  Rkp.  272. 

Injuries  at  crossings.  Attempting  to  pass 
l>etween  stationary  cars,  see  3a  Am.  &  Eng.  R. 
Cas.  30,  iiisir. 
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The  deceased,  who  was  in  charge  of  a 
team,  left  it  at  some  distance  from  a  street 
crossing  and  went  over  the  latter  in  search 
of  a  bolt  that  had  dropped  from  his  wagon, 
and  while  beyond  the  crossing  defendant's 
train  backed  from  the  north  upon  and  cov- 
ered the  crossing,  leaving  an  opening  about 
two  feet  in  width,  through  which  deceased 
on  iiis  return  ati  -nipted  to  pass,  but  was 
caught  and  killed  by  a  backward  movement 
<if  the  train.  There  was  evidence  that  no 
bell  was  rung  and  no  whistle  sounded  be- 
fore the  movement  of  the  train  which  caused 
the  accident.  Held:  (i)  that  the  deceased 
might  rightly  assume  that  some  such  signal 
would  be  given  before  the  movement  was 
made,  and  (2)  that  it  could  not  be  said,  as  a 
matter  of  law,  that  deceased  was  guilty  of 
contributory  negligence  in  passing  through 
the  opening.  Wilkins  v.  St.  Louis,  I.  M. 
&>  .v.  A\Co.,  101  Afo.  93,  13  5.   IF.  licp.  893. 

;iOO.  Duiii{ir  HO  with  kiiowle<I{j:e  or 
Iieriiii^ision  ul'ooiiipaiiy'M  employes.— 
Though  i'  standing  train  be  an  unauthorized 
obstruction  of  a  public  crossing,  a  person 
attempting  to  pass  between  the  cars  by 
climbing  over  the  platform  and  bumpers,  if 
injured  thereby  in  consequence  of  a  sudden 
movement  of  the  train,  cannot  recover  un- 
less the  er  'ineer,  conductor,  or  some  other 
person  having  control  of  the  train's  move- 
ments knew  of  his  attempt  to  cross  or  had 
notice  of  his  exposure  to  danger.  Andrews 
v.  Central  R.  &*  li.  Co.,  45  Am.  &>  En^.  R. 
Cas.  171,  86  Ga.  192,  12  ^S".  E.  Rep.  :;i3. 

The  directions  of  a  brakeman  to  a  person 
to  pass  through  a  train  standing  on  a  high- 
way will  not  justify  him  in  attempting  to 
pass  between  the  cars  where  the  danger  is 
obvious.  Lake  Shore  (S«»  M.  S.  R.  Co.  v. 
Pinchin,  31  Am.  ij-  Eng.  R.  Cas.  428,  112 
Ind.  592,  II  West.  Rep.  247,  13  N.  E.  Rep. 
677.— Following  Cincinnati,  H.  &  I.  R. 
Co.  V.  Carper,  112  Ind.  26. 

Where  a  person  on  the  highway  finds  the 
crossing  obstructed  by  a  freight  train,  witli 
the  engine  attached,  and  attempts  to  climb 
over  the  bumpers  and  pass  between  the  cars, 
with  the  assurance  of  a  brakeman  that  the 
train  will  not  start  for  some  time  and  that  he 
can  safely  do  so,  he  is  guilty  of  such  con- 
tributory negligence  as  will  defeat  a  recovery 
for  an  injury  received  by  the  train  being  sud- 
denly started  without  signals.  Renner  v. 
Northern  Pac.  R,  Co.,  46  J-'ed.  Rep.  344. 

A  freight  train  which  lay  on  a  crossing 
was  cut  in  two,  and  as  plaintiff  attempted 


to  pass  between  the  cars  he  was  injured  by  a 
sudden  movement  of  one  of  the  sections 
without  warning.  He  testified  that  a  brake- 
man  signaled  him  to  cross,  but  this  was 
denied.  The  court  charged  that  if  he  was 
directed  by  the  brakeman  to  cross,  without 
liaving  intended  to  do  so,  he  was  entitled  to 
recover,  unless  the  risk  of  injury  was  known 
to  him  at  the  time  he  assumed  it  and  it 
was  such  as  a  prudent  man  would  not  have 
taken,  //eld,  no  error.  Eddv  v.  Po7i>ell,  49 
Fed.  /iep.  814,  4  U.  S.  App.  259,  i  C.  C.  A. 
448. 

Plaintiff  and  her  husband,  who  were  about 
60  years  of  age,  were  passing  along  the 
principal  street  of  La  Cygne,  which  is 
crossed  by  a  track.  Upon  reaching  the 
crossing  they  found  the  street  blocked  by 
a  train  of  freight  cars.  l^laintifT's  husband 
went  to  the  north  end  of  the  train  in  search 
of  a  safe  crossing,  but  finding  a  number  of 
cars  standing  on  the  siding  returned  to  the 
crossing  and  waited  for  tlie  opening  or  de- 
parture of  the  train  15  minutes,  when  one 
of  the  trainmen,  of  whom  plaintiff  inquired 
how  long  the  train  would  remain  there,  re- 
plied, "A  good  while,"  and  suggested  to 
them  to  climb  over  the  train.  Instead  of 
going  around  the  train  or  waiting  for  its 
departure  they  acted  upon  this  suggestion 
and  climbed  over  a  coal  car  in  the  train,  and 
the  plaintiff,  in  jumping  or  getting  down  on 
the  opposite  side  of  the  train,  struck  her 
foot  against  a  tie  of  the  track,  which  was  in 
proper  position,  aiul  broke  one  of  the  bones 
of  her  leg.  //eld,  that  her  attempt  to  climb 
over  the  train  under  the  circumstances 
amounted  in  law  to  contributory  negligence, 
and  the  direction  of  the  trainnum  to  cross 
over  the  train  did  not  justify  her  in  en- 
countering so  obvious  and  great  a  danger. 
//oivard  v.  Kansas  City,  /•'/.  S.  (S-*  G.  A*.  Co., 
2,7  Am.  &•  Ent^.  A'.  Cas.  552,  41  /Can.  403,  21 
/'ac.  Rep.  267.— Quoting  Kansas  Pac.  R. 
Co.  7/.  Peavey,  29  Kan.  180;  Lewis  z/.  Balti- 
more &  O.  R.  Co.,  38  Md.  5S8. 

JJIO.  Genornll.v  it  Is  iieKlljjrence.— 
Where  it  appears  that  plaintiff's  intestate 
crossed  the  spur  track  of  defendant's  road, 
at  the  street  crossing  in  a  town  where  cars 
were  left  to  be  unloaded,  leaving  a  space  of 
20  feet  for  the  passage  of  the  public,  and  on 
his  return  half  an  hour  later,  the  cars  hav- 
ing been  pushed  close  together  by  an  en- 
gine which  could  have  been  seen,  was  killed 
in  attempting  to  pass  between  the  cars,  he 
was  guilty  of  contributory  negligence.    Pan- 
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nells.  Nashville,  F.  <&-  S.  R.  O.,  55  Am.  <&- 
ling.  R.  Cas.  92,  97  /f /a.  298,  1 2  ^i?.  /^^/.  236. 

If,  in  such  case,  intestate  was  not  killed 
or  mortally  wounded  by  the  first  impact  of 
the  cars,  and  warnings  of  his  perilous  con- 
dition were  K'vcn  by  those  [)resent  to  the 
yard-master  in  charge  of  the  car  in  time  for 
him  to  signal  the  engineer,  and  in  time  for 
the  latter  to  reverse  the  motion  of  the  cars, 
and  prevent  further  injury,  the  defendant 
would  be  liable  notwithstanding  the  con- 
tributory negligence  of  deceased.  Pannell 
V.  Nashville,  F.  &*  S.  R.  Co..  55  A»i.  &•  Eitg. 
R.  Cas.  92,  97  Ala.  298,  12  So.  Rep.  236. 

The  act  of  climbing  over  stationary  cars 
without  looking  to  see  whether  or  not  they 
are  attached  to  an  engine  is  such  negligence 
as  to  preclude  recovery  for  injuries  received 
in  the  attempt ;  and  this  is  true  although 
the  cars  were  obstructing  the  street  cross- 
ing beyond  the  time  allowed  by  the  city 
ordinance.  Hudson  v.  Wabash  Western  R. 
Co.,  loi  Mo.  13,  145.  W.  Rep.  15.— Apply- 
ing AND  QUOTING  Lewis  V.  Baltimore  &  O. 
R.  Co.,  38  Md.  588!  Quoting  Lake  Shore 
&  M.  S.  R.  Co.  V.  Pinchin,  31  Am.  &  Eng. 
R.  Cas.  428,  112  Ind.  592.— Followed  in 
Corcoran  v.  St.  Louis,  L  M.  &  S.  R.  Co., 
105  Mo.  399.  Quoted  in  Gurley  v.  Mis- 
souri Pac.  R.  Co.,  104  Mo.  211. 

PlaintitT  found  a  crossing  blocked  by  a 
freight  train  which  was  being  made  up,  and 
attempted  to  climb  over  the  platform  of  a 
car,  but  while  in  the  act  of  pulling  himself 
up  the  train  suddenly  moved  and  his  leg 
was  caught  and  crushed  between  two  cars. 
He  did  not  look  or  inquire  whether  an  en- 
gine was  attached  to  the  cars.  Held,  that 
his  conduct  was  contributory  negligence  as 
a  matter  of  law.  Lewis  v.  Baltimore  Or*  O. 
R.  Co.,  38  Md.  588,  10  Am.  Ry.  Rep.  521.— 
Applied  in  Hudson  v.  Wabash  Western  R. 
Co.,  loi  Mo.  13.  Quoted  in  Howard  v. 
Kansas  City.  Ft.  S.  &  G.  R.  Co..  37  Am.  & 
Eng.  R.  Cas.  552,41  Kan.  403;  O'Mara  v. 
Delaware  &  H.  Canal  Co.,  18  Hun  (N.  Y.) 
192. 

Plaintiff  found  a  street  crossing  closed  by 
a  train,  and  after  waiting  some  minutes  for 
it  to  move,  and  being  impatient  to  reach 
his  business,  attempted  to  climb  over  the 
platform  and  between  the  cars.  Just  at 
that  moment  the  train  started  without 
warning,  and  his  foot  was  crushed.  Held, 
that  his  own  conduct  prevented  a  recovery. 
spencer  v.  Baltimore  &*  O.  R.  Co.,  4  Mackey, 
{D.  C.)  138,  54  Am.  Rep.  269. 


311.  When  for  jurj'.*— The  question 
of  the  plaintiff's  contributory  negligence  in 
passing  between  the  cars  of  a  train  stand- 
iiig  on  a  street  crossing,  is  a  question  of 
fact  for  the  jury.  Henderson  v.  St.  Paul  &■• 
D.  R.   Co.,  $2  Minn.  479,  55  A^.   W.  Rep. 

53- 

Whether  a  traveler  upon  the  highway, 
who  sees  the  first  section  of  the  severed 
train  pass  over  the  crossing,  is  negligent  in 
attempting  to  cross  the  track,  without  look- 
ing or  listening  for  the  rear  section  of  the 
train,  is  also  a  question  for  the  jury.  I'orJk 
v.  Afaine  C.  R.  Co.,  84  Me.  117,  24  All.  Rep. 
790. 

312.  Passing:  under  cars.— Plaintiff 
was  injured  by  the  starting  of  cars  as  he  was 
passing  under  them  after  dark,  whilst  they 
were  temporarily  stopped  taking  in  wood 
and  water,  the  place  hot  being  a  public 
crossing,  //eld,  that  the  gross  negligence 
and  want  of  ordinary  care  on  the  part  of 
plaintiff  defeats  a  recovery,  even  if  the  en- 
gineer did  not  give  the  usual  signal  for 
starting  the  train.  Central  R.  «S>»  B.  Co.  v. 
Dixon,  42  Ga.  327. — Quoted  in  Savannah. 
F,  &  W.  R.  Co.  V.  Stewart,  71  Ga.  427. 
Reviewed  in  Western  &  A.  R.  Co.  7/. 
Bloom  ingdale,  74  Ga.  604. 

Plaintiff,  in  assisting  a  passenger  to  a 
train  on  defendant's  road  in  the  nighttime, 
attempted  to  pass  under  one  of  a  train  of 
freight  cars  standing  across  the  road,  to 
which  an  engine  was  attached,  and  while 
under  the  car  was  injured  by -the  starting  of 
the  train,  //eld,  that  he  was  guilty  of  con- 
tributory negligence.  Smith  v.  Chicago,  A'. 
/.  <&*  P.  R.  Co.,  55  /oTva  33,  7  N.  W.  Rep. 

398- 

Where  a  boy.  in  attempting  to  pass  under 
a  car  moving  along  the  street,  is  run  over 
and  seriously  injured,  he  is  not  entitled  to 
recover  damages  from  the  company  for  the 
injury  sustained,  the  attempt  to  pass  under 
the  car  while  in  motion  being  sucl  an  act 
of  carelessness  as  amounts  in  law  to  con- 
tributory negligence.  A/cMahon  v.  North- 
ern C,  R.  Co.,  39  Md.  43S. 

But  where  a  child  of  tender  years  at- 
tempted to  pass  under  a  train,  negligently 
left  standing  on  the  crossing  of  a  public 
street,  by  which  he  was  injured — held,  that 
the  owners  of  the  cars  were  liable.  /<auch 
V.Lloyd,  y  Pa.  St.  3$^. 


•See  also  ante,   218,   258,  307:    pest, 
329. 
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5.  Passing  tn  Front  of,  or  Behind  Cars. 

313.  Passing  in  front  of  inovint; 
train  is  usually  iieulijfence.* — Wlieii 
the  traveler  knows  of  the  iininediate  prox- 
imity of  an  advancing  train,  whether  the 
warning  be  by  signals  or  otherwise,  and, 
having  a  safe  and  seasonable  opportunity  lo 
stop,  he  voluntarily  takes  the  risk  of  cross- 
ing in  front  of  it,  lie  is  guilty  of  culpable 
negligence  and  forfeits  all  claim  to  redress. 
Ernst  v.  Hudson  River  R.  Co.,  35  A'.  1'.  9, 

32  How.  Pr.  61,  3  Abb.  Pr.  N.  S.  82  ;  rez'ers- 
ingiz  Barb.  159.— Ai'i'ROVEU  IN  Cleveland, 
C,  C.  &  St.  L.  R.  Co.  V.  Arbaugh.  47  111. 
App.  360. — State  V.  Alaine  C.  R.  Co.,  TJ  Ale. 
538,  I  Atl.  Rep.  673.  Korrady  v.  Lale  S/tore 
&*  M.  a.  R.  Co..  131  /nd.  261,  29  N.  E.  Rep. 
1069.  Rigler  v.  Charlotte,  C.  &*  A.  R.  Co., 
26  Am.  &*  Eng.  R.  Cas.  3S6,  94  N.  Car.  604.  — 
Reviewing  Parker  v.  Wilmington  &  W.  R. 
Co.,  86  N.  Car.  221.  Quoting  Manly  v. 
Wilmington  &  W.  R.  Co.,  74  N.  Car.  655. 

Where  a  person  about  lo  cross  a  railroad 
track  on  a  public  highway  is  apprised  of  an 
approaching  train  by  the  noise,  and  ven- 
tures upon  the  track  from  a  miscalculation 
of  his  danger,  the  error  is  his,  and  the  com- 
pany is  not  answerable  for  his  erroneous 
calculation.     Bellefontaine  R.  Co.  v.  Hunter, 

33  Ind.  335.— QuuTiNG  Toledo  &  W.  R.  Co. 
V.  Goddard,  25  Ind.  185;  Lafayette  &  I.  R. 
Co.  7/.  Hullman,  28  Ind.  287;  Indianapolis 
&  C.  R.  Co.  V.  Rutherford,  29  Ind.  82;  Tel- 
ler V.  Northern  R.  Co.,  30  N.J.  L.  1S8 ;  Ernst 
V.  Hudson  River  R.  Co.,  39  N.  Y.  61 ;  Wil- 
cox V.  Rome,  W.  &  O.  R.  Co.,  39  N.  Y.  358; 
Baxter!^.  Troy  &  B.  R.  Co.,  41  N.  Y.  502, 
Siubley  v.  London  &  N.  W.  R.  Co.,  L.  R.  i 
Ex.  13;  Butterlicld  ?y.  Western  R.  Corp.,  10 
Allen  (Mass.)  532;  ClilT  v.  Midland  R.  Co., 
L.  R.  5  Q.  B.  25S;  Indianapolis  &  C.  R.  Co. 
V.  McClurc,  26  Ind.  370.  Reviewing  North 
Pa.  R.  Co.  V.  Heileman,  49  Pa.  St.  60;  Das- 
comb  V.  Buffalo  &  S.  L.  R.  Co..  27  Barb.  (N. 
Y.)  221  :  Galena  &  C.  U.  R.  Co.  v.  Loomis,  13 
111.  54S;  Pennsylvania  R.  Co.  v.  Meiiderson, 
43  Pa.  St.  449 ;  Bt.isiegel  v.  New  York  C.  R. 
Co.,  40  N.  Y.  9;  Havens  v.  Erie  R.  Co.,  41 
N.  Y.  296. — AiM'RuvEU  IN  Haines  v.  Illinois 
C.  R.  Co.,  41  Iowa  227. 

It  is  contributory  negligence  for  an  adult 
in  the  full  possession  of  all  his  faculties,  and 
familiar  with  tlie  crossing  and  the  move- 

*  Contributory  negligence  in  crossing  track  in 
front  of  moving  train,  see  note,  35  Am.  &  Eng. 
R.  Cas.  434;  49  Id,  435,  abstr. 

3  D.  R.  D.— 40. 


ment  of  the  cars,  to  attempt  to  cross  a  rail- 
road in  front  of  a  moving  engine  in  full 
view  and  within  ten  or  twelve  feet  from  it. 
Baltimore  &>  O.  R.  Co.  v.  Mali,  28  .Im.  &^ 
Eng.  R.  Cas.  628,  66  J/-/.  53,  5  Atl.  Rep.  87. 
— Distinguished  in  State  -.■.  Baltimore  & 
O.  R.  Co.,  69  Md.  339,  14  Atl.  Rep.  688,  12 
Cent.  Rep.  890. 

One  in  the  full  possession  of  his  faculties 
who  undertakes  to  cross  a  railroad  track  at 
the  very  moment  a  train  of  cars  is  passing, 
or  when  a  train  is  so  near  that  he  is  not  only 
liable  to  be,  but  is  in  fact,  struck  Ly  it,  is, 
prima  facie,  ^\i\\\.y  oi  negligence.  State  v. 
Maine  C.  R.  Co.,  19  Am.  &>  Eng.  R.  Cas. 
312,  76  Me.  357,  49//;/*.  /iV/i.  622.— Review- 
ing North  Pa.  R.  Co.  v.  Heileman,  49  Pa. 
St.  60;  Pennsylvania  R.  Co.  7'.  Beale,  73  Pa. 
St.  504 ;  Cleveland,  C.  &  C.  R.  Co.  v.  Craw- 
ford, 24  Ohio  St.  631  ;  Dascomb  v.  Buffalo 
&  S.  L.  R.  Co.,  27  Barb.  (N.  Y.)  221  ;  Wil- 
cox V.  Rome,  W.  &  O.  R.  Co.,  39  N.  Y.  358 ; 
Chicago,  R.  L  &  P.  R.  Co.  v.  Houston,  95 
U.  S.  697. 

If  one  sees  or  hears  an  approaching  train, 
he  must  wait  for  it  to  pass.  If  he  cross  be- 
fore the  train,  unless  compelled  by  an  im- 
perious necessity,  his  negligence  is  a  pre- 
sumption of  law.  Myers  v.  Juiltimore  &' 
O.  R.  Co.,  150  Pa.  St.  3S6,  24  Atl.  Rep.  747. 
Thomas  v.  Delaivare,  L.  &^  U'.  R.  Co.,  19 
Blatchf.  {U.  S.)  533,  8  Fed.  Rep.  729.— Al'- 
PKUVING  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Houston,  95  U.  S.  697. 

One  who  stops  at  a  point  from  which  he 
cannot  see  the  track,  then  proceeds,  and 
seeing  a  train  whips  his  horse  and  endeav- 
ors to  cross,  is  guilty  of  such  contributory 
negligence  as  to  justify  a  nonsuit.  Allen  v. 
Pennsylvania  R.  Co.,  {Pa.)  1 2  Atl.  Rep.  493. 

Where  the  plaintiff  could  have  avoided 
the  injury  by  exercising  the  opportunities 
to  look  for  an  approaching  train,  he  will  be 
regarded  as  having  made  the  attempt  to 
cross  after  having  seen  the  train's  approach. 
Indiana,  B.  &•  IV.  R.  Co.  v.  Hammock,  32 
Am.  &*  Eng.  R.Cas.  127,  ii^  Ind.  i,  14  A'. 
/•".  Rep.  737,  12   West.  Rep.  297. 

If  one  about  to  drive  iiis  team  across  a 
railroad  track  sees  a  train  approaching,  and 
determines  to  try  the  speed  of  iiis  horses 
against  that  of  the  engine,  he  does  it  at  his 
peril.  So  if  he  heedlessly  drives  upon  the 
track  without  concerning  himself  to  ascer- 
tain by  observation  that  it  can  be  done 
safely.  Wilds  v.  Hudson  River  R.  Co.,  29 
A'.   Y.  315. 
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As  between  a  traveler  on  a  highway  and 
a  train,  the  train  has  the  ri^ht  of  way  and 
it  is  tlie  duty  of  the  traveler,  if  he  knows 
of  its  approach,  to  keep  oil  the  track  until 
it  passes.  And  if,  with  knowledge  of  its 
approach,  he  attempts  to  cross  in  front  of 
it,  he  is  guilty  of  contributory  negligence 
so  :is  to  bar  a  recovery  for  an  injury  re- 
ceived. WnisloTV  V.  Boston  &•  A.  K.  Co.,  1 1 
.\'.   1'.  .V.  A'.  Sj.. 

Plaintifl's  intestate  was  killed  when  at- 
tempting to  cross  defendant's  track.  De- 
fendant asked  the  court  to  charge,  "  that  if 
the  jury  believed  that  the  deceased,  before 
she  reached  the  track,  saw  the  train  ap- 
proaching, and  notwithstanding  this  went 
upon  the  track,  where  she  was  hit  by  the 
car,  she  was  chargeable  with  negligence  and 
could  not  recover."  The  court  refused  so 
to  charge.  //M,  error.  Madden  v.  Xcio 
York  C.  &'  H.  A\  A'.  Co.,  47  X.   V.  665. 

314. hut  iiiny  (leppiid  on  facts 

oftlicetiHC. — it  is  not  always  negligence 
to  cross  a  railway  track  at  a  regular  cross- 
ing in  front  of  a  njoving  train.  All  the 
facts  and  necessities  of  the  occasion,  the 
knowledge  or  means  of  knowledge  of  the 
person  charged  with  negligence,  are  to  be 
considered  in  deciding  the  question  of  neg- 
ligence. International  Sf  G.  N.  A'.  Co.  v. 
Kuehn,  2  Tex.  Civ.  App.  210,  21  5.  W.  Rep. 
58. 

Whether  an  attempt  to  cross  a  track  in 
front  of  a  moving  train  is  negligence  de- 
pends upon  the  rate  of  speed  of  the  engine 
and  the  condition  of  the  person  making  the 
attempt.  State  v.  Baltimore  &*  O.  A'.  Co., 
35  Am.  <S«»  Jinjr.  A'.  Cas.  412,  69  Aid.  339,  14 
At  I.  Rep.  688,  12  Cent.  Rep.  890.— D  I.ST  IN- 
ciUisHiNG  Baltimore  &  O.  R.  Co.  v.  Mi.li, 
66  Md.  53. 

If  the  injured  party  saw  the  headlight 
upon  the  locomotive,  in  the  darkness,  and 
in  the  absence  of  any  signal  or  warning, 
either  from  the  watchman  or  from  the  bell 
or  whistle,  he  would  probably  be  unable  to 
discover  that  it  was  in  motion  ;  or  if  he  saw 
the  engine  approaching,  he  had  the  right 
to  suppose  it  was  not  moving  at  a  rate  of 
speed  greater  than  was  proper  at  that  time 
and  place,  and  to  regulate  his  own  conduct 
accordingly.  St.  Louis,  V.  &*  T.  H.  R.  Co. 
V.  Dunn,  78  ///.  197. 

Ordinarily  one  may  presume  that  another 
will  observe  the  law  regulating  his  conduct 
and  may  act  accordingly ;  and  there  may  be 
cases  where  a  person   crossing  a   railroad 


track  when  he  knows  a  train  is  coming, 
may  rely  upon  the  presumption  and  be 
guilty  of  no,  or  only  slight,  negligence  ;  Ijut 
this  must  depend  upon  circumstances,  and 
such  a  rule  cannot  apply  when  the  calcula- 
tion must  necessarily  be  made  with  such 
nicety  mat  the  variation  of  a  few  seconds 
or  the  mistake  of  a  few  feet  would  inevi- 
tably be  attended  with  fatal  results,  nor 
when  it  was  evident  that  the  train  was,  in 
fact,  going  much  faster  than  allowed  by  or- 
dinance. The  law  docs  not  permit  one  to 
thus  speculate  with  his  own  life.  Wabash, 
St.  L.  &^  J'.  R.  Co.  v.  Weisbeck,  J4  ///.  App. 

525- ■ 

A  foot  passenger  is  not  debarred  the  use 
of  the  street  because  a  train  of  cars  occu- 
pies a  portion  of  such  street.  Robinson  v. 
Western  Pac.  R.  Co.,  48  Cal.  409,  7  Am.  Ry. 
Rep.  244. 

',\\!i. ii(>{;Iig(>ii<:v    ikt    so.— It   is 

not  negligence  per  se,  to  cross  a  track  in 
front  of  an  approaching  train.  When  there 
is  ample  time,  it  is  the  daily  practice  of 
prudent  men  to  do  so.  Thomas  v.  Dela- 
ware, L.  (S-  W.  R.  Co.,  \f)Blatclif.  {U.  S.) 
533,  8  Fed.  Rep.  729. 

It  has  never  yet  been  announced  as  neg- 
ligence//?rj*r  to  cross  a  railroad  track  in  a 
public  highway  either  in  the  front  or  rear 
of  a  standing  engine  and  tender ;  and 
whether  it  is  negligence  to  turn  one's  back 
upon  the  rear  of  such  engine  and  tender, 
and  take  a  few  steps  away  from  them 
(walking  between  the  tracks),  seems  t-  de- 
pend upon  tlie  circumstances  of  'n-  artic- 
ular case;  and,  if  so,  the  d>  .ion  of 
the  question  is  for  a  jur  mrie/i  v. 
Michigan  C.  R.  Co.,  87  Mich.  >.  49  N.  W. 
Rep.  890. — Distinguishing  liir<l  v.  Flint 
&  P.  M.  R.  Co.,  86  Mich.  79. 

As  plaintiff  was  about  to  cross  a  street 
he  saw  a  car  approaching  and  behind  it  a. 
cart  moving  still  more  rapidly.  He  testi- 
fied that  he  "  calculated "  that  he  could 
pass  in  front  of  the  car  "  before  the  cart 
could  get  up  ;  "  but  the  facts  showed  that 
he  miscalculated  and  was  struck  by  the 
cart,  //eld,  in  an  action  against  the  owner 
of  the  cart,  that  it  was  negligence /<tj*  to 
attempt  to  so  cross,  and  he  could  not  re- 
cover. BeltOH  V,  /iaxter,  54  A'.  F.  245,  14 
Abb.  Pr.  N.  S.  404 ;  reversing  i  /.&*S.  182. 

310.  IlIiiHtratioiiM  of  the  rule.— If 
it  appears  that  plaintiff  entered  upon  the 
track  immediately  in  front  of  the  moving 
car,  so  close   thereto   that  even   with   the 
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greatest  care  defendant's  servants  were 
powerless  to  avert  the  injury,  then  pluintifl's 
carelessness  would  preclude  his  recovery. 
Duncan  v.  Missouri  Pac.  R.  Co.,  46  aMo. 
App.  198. 

Where  one  wilfully  or  negligently  per- 
mits his  mule  on  which  he  is  riding  to 
carry  him  on  a  track  in  front  of  a  rapidly 
approaching  train,  which  he  had  both  seen 
and  heard,  and  the  engineer  after  seeing 
such  person's  perilous  position  uses  ordi- 
nary care  to  avoid  injuring  him,  he  cannot 
recover.  Pretvitt  v.  Eddy,  1 1 5  .Mo.  283,  2 1 
S.  W.  Rep.  742.— Quoting  Harlan  v.  St. 
Louis,  K.  C.  &  N.  R.  Co..  64  Mo.  480,  65 
Mo.  22. 

If  plaintiff's  evidence  shows  that  when 
he  received  his  injury  he  was  attempting  to 
cross  in  front  of  an  approaching  train  which 
he  must  have  seen  had  he  used  his  eye- 
sight, it  is  not  error  to  enter  judgmput  of 
compulsory  nonsuit.  Marland  v.  Pittsburg 
&*  L.  E.  R.  Co.,  123  Pa.  St.  487,  16  ////. 
Rep.  624. — Following  Carroll  v.  Pennsyl- 
vania R.  Co.,  12  W.  N.  C.  348;  Moore  v. 
Philadelphia.  VV.  &  B.  R.  Co..  108  Pa.  St. 
349;  Pennsylvania  R.  Co.  v.  Bell,  122  Pa. 
St.  58.— DiSTiNGULSHED  IN  McNealf.  Pitts- 
burg &  W.  R.  Co.,  131  Pa.  St.  184.  Quoted 
IN  Pennsylvania  R.  Co.  v.  Mooney,  39  Am. 
&  Eng.  R.  Cas.  612,  126  Pa.  St.  244. 

In  an  action  to  recover  for  personal  in- 
juries there  was  unimpeached  evidence  that 
the  bell  was  properly  rung,  and  that  the 
company  had  a  flagman  at  the  crossing  who 
signaled  to  plaintiff's  driver.  HM,  that  a 
verdict  for  plaintiff  should  be  reversed. 
Chicago,  S.  F.  &*  C.  R.  Co.  v.  Beniz,  38  ///. 
A  pp.  485. 

Where  plaintiff,  when  nearing  a  crossing 
with  his  team,  saw  an  advancing  train 
which  was  in  plain  view  for  some  consider- 
able distance,  and,  supposing  he  coidd 
cross  in  time,  attempted  to  do  so,  and  when 
he  found  he  could  not,  his  horse  became 
unmanageable  and  a  collision  occurred — 
/teld,  that,  owing  to  his  own  negligence,  he 
could  not  recover.  Toledo,  IV.  &*  W.  R. 
Co.  V.  Jones,  76  ///.  311. 

The  plaintiff,  when  100  feet  from  a  cross- 
ing, attempted  to  pass  over  it  in  front  of 
the  defendant's  passenger  train,  which  he 
saw  coming  30  rods  distant.  Held,  that  he 
was  guilty  of  contributory  negligence. 
Grows  V.  Maine  C.  R.  Co.,  69  Me.  412. 

Where  one  drove  along  a  highway  for  40 
or  50  rods  in  sight  of  the  track,  which  is 


gradually  approached  and  finally  inter- 
sected at  a  crossing,  where  iho  statutory 
sign  was  up  and  plainly  visible  Un  the  dis- 
tance named,  and  another  party,  who  was 
driving  in  advance  of  {ilaintilf,  crossed  the 
track  jiiMt  in  time  to  avoiil  an  approaching^ 
train,  the  whistle  of  which  startled  the 
horses  after  which  plaintitf  was  riding  when 
some  three  or  four  rods  from  such  crossing, 
and  the  driver  let  them  go  forward,  thinking 
tliat  the  safer  course  to  pursue  and  hoping 
to  avoid  a  collision  with  the  train,  which 
struck  his  horses  and  sleigh,  dislocating 
plaintiff's  arm — licld,  that  the  case  was 
properly  taken  from  the  juiy,  plaintilT's 
gross  negligence  preventing  a  recovery. 
Potter  V.  Flint  (S-  /'.  M.  R.  Co.,  62  Midi.  22, 
28  .V.  JV.  Rep.  714. 

A  servant  drivinga  carriage  along  a  street 
crossing  a  railroad,  and  having,  while  yet  at 
a  point  distant  over  thirty  feet  from  the 
track,  a  view  of  the  same  for  a  mile  to  the 
south,  drove  across  the  track,  and  the  rear 
of  his  wagon  was  struck  by  a  train  coming 
from  the  south,  and  the  wagon  was  demol- 
ished and  the  persons  within  it  injured. 
Held,  that  the  negligent  act  of  the  servant 
contributed  to  the  injury,  and  that  the  fact 
that  a  train  was  just  starting  from  a  station 
one  quarter  of  a  mile  north,  and  blowing  a 
whistle,  could  not  have  distracted  the  ser- 
vant's attention  so  as  to  relieve  him  from 
his  duty  to  look  south.  Pennsyhiania  R. 
Co.  V.  Rig/tter,  2  Am.  &*  Eng,  R.  Cas.  220, 
42  A^./.  /,.  180. 

PlaintitT's  intestate  was  killed  at  a  cross- 
ing while  driving  a  manageable  team  and 
where  he  was  familiar.  The  evidence 
showed  that  he  knew  that  a  train  was  past 
due;  that  he  saw  the  train  when  it  was  six 
hundred  feet  away,  but  hurried  his  horses  in 
the  attempt  to  cross  in  front  of  it.  Held, 
that  a  nonsuit  was  properly  allowed.  Smith 
V.  New  York  C.  &^  //.  R.  R.  Co.,  11  A".  V. 
S.  R.  795,  46  Hun  679. 

A  traveler  about  crossing  a  railroad  track 
on  an  embankment  twelve  feet  high,  in  an 
open  country,  where  an  approaching  train 
could  be  seen  for  some  hundred  feet,  walked 
his  horses  up  the  ascent  at  a  distance  of 
ninety  feet  from  the  road,  without  looking  up 
or  down  the  road ;  when  near  the  track, 
the  train  being  within  a  short  distance, 
going  at  twenty-five  miles  an  hour,  he 
lashed  his  horses  to  cross  the  track,  the 
wagon  was  struck  by  the  engine,  and  he 
was  killed.     Held,  that  he  was  guiltv  of  con- 
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tributory  negligence.  Gerety  v.  Philadel- 
phia, W.  6-  B.  R.  Co.,  8i  Pa.  St.  274,  16 
Am.  Ry.  Rep.  164. 

317.  AVIieii  plaintiff  is  intoxi- 
cated.*— If  it  appears  tliai  the  deceased 
saw  the  train  when  about  forty  paces  from 
the  highway  crossing,  that  he  thought  he 
could  pass  before  it  reached  the  crossing 
and  whipped  up  his  horse  for  that  purpose, 
and  it  is  also  shown  that  he  was  under  the 
influence  of  liquor,  and  acted  recklessly, 
there  was  culpable  negligence  on  the  part  of 
the  deceased,  without  which  he  would  not 
have  been  injured.  Inter  national  &*  G.  N. 
R.  Co.  V.  Kuehn,  35  Am.  &*  Eng.  R.  Cas. 
421,  70  Tex.  582.  8  5.  IV.  /VV/.484. 

318.  "When  contributory  negli- 
gence is  for  jury.  —  (i)  Generally.  — 
The  negligence  of  a  person  injured  in  try- 
ing to  drive  across  a  track  is  not  conclu- 
sively shown  by  the  fact  that  others  had 
just  crossed  it  safely  ;  the  fact  may  tend  to 
prove  it,  but  the  question  is  for  the  jury. 
Young  V.  Detroit,  G.  H.  &-  M.  R.  Co.,  19 
Am.  &*  Eng.  R.  Cas.  417,  56  Mich.  430,  23 
N.  IV.  Rep.  67. 

Though  plaintiff  heedlessly  entered  upon 
the  track  in  the  path  of  the  coming  engine, 
yet  tliere  was  evidence  tending  to  prove 
that  defendant  could,  by  the  exercise  of  or- 
dinary care,  have  discovered  the  impending 
peril  in  time  to  have  avoided  the  injury, 
wiiich  was  a  question  for  the  jury.  Davis 
V.  Kansas  City  licit  R.  Co.,  46  Mo.  App.  180. 

Whether  one  who,  while  driving  across  a 
track,  had  watched  the  engine  go  by  and 
was  hurl  by  its  backing  down  on  him  with- 
out warning  while  he  was  looking  out  for 
further  dangers  in  the  rear,  was  guilty  of 
contributory  negligence  is  a  question  of 
fact  for  the  jury.  Palmer  v.  Detroit,  L.  &^ 
L.  M.  R.  Co.,  56  Mich.  \,22  N.  IV.  Rep.  88. 

Where  one  who  approaches  a  crossing  in 
a  city  observes  an  engine  approaching  and 
relying  on  the  presumption  that  the  persons 
in  charge  of  the  engine  would  obey  an  or- 
dinance of  t).e  city  limiting  its  rate  of  speed 
to  six  miles  an  hour,  or  less,  attempts  to 
make  the  crossing  and  is  struck  down  and 
killed  by  the  engine,  the  question  of  her 
contributory  negligence  is  one  for  the  jury, 
Snlli7ian  V.  Missouri  Pac.  R.  Co.,  117  Mo. 
214,  23  i".  W.  Rep.  149. 

*See  AXtnante,  212. 

Injury  at  cros^inK.  Intoxicated  person  driv- 
ioK  along  railroad  is  Kullly  of  contributory  neg- 
lit^ence,  see  4a  Am.  &  Eno.  R.  Cas.  191,  abstr. 


Whether  one  who,  on  approaching  a  cross- 
ing, sees  an  eigineat  a  distance  of  half  a 
mile,  and  proceeds  to  cross  the  track  under 
the  mistaken  belief  that  it  is  standing  still 
upon  a  side  track,  and  la  struck  and  injured 
by  such  engine  which  was  in  reality  mov- 
ing towards  him,  is  guilty  of  negligence,  is 
a  question  for  the  jury.  Gratiot  \.  Missouri 
Pac.  R.  Co.,  {Mo.)  49  Am.  6-  Eng.  R.  Cas. 
398,  1 6  5.  IV.  Rep.  384. 

In  an  action  for  an  injury  so  received,  it  is 
sufficient  if  the  court  instructs  the  jury  that 
it  was  the  plaintiff's  duty  to  exercise  such 
care  as  an  ordinarily  prudent  and  careful 
person  would  have  exercised  under  like  cir- 
cumstances, and  if  the  collision  was  the  re- 
sult of  the  joint  negligence  of  both  plaintiff 
and  defendant,  then  the  plaintiff  could  not 
recover  ;  and  that  if  the  plaintiff  approached 
the  crossing  regardless  of  his  own  safety 
but  trusting  to  the  obligation  of  the  defend- 
ant to  warn  him,  and,  by  reason  of  his  fail- 
ure to  pay  attention,  was  injured,  then  the 
verdict  should  be  for  the  defendant.  Gra- 
tiot v.  Missouri  Pac.  R.  Co.,  (Mo.)  49  Am. 
<S-  Eng.  R.  Cas.  398,  16  S.  W.  Rep.  384. 

(2)  Illustrations. — Plaintiff,  a  boy  fourteen 
years  old,  was  driving  with  another  boy 
and  was  injured  at  a  crossing.  He  testified 
that  his  companion  called  his  attention  to 
r."  approaching  train  when  he  was  within 
,.  n  to  forty-six  feet  of  the  track  and  he 
pulled  up  the  horse  ;  but  thinking  he  could 
not  stop,  he  whipped  him,  drove  on, and  was 
struck  by  the  train.  There  was  nothing  to 
prevent  them  from  hearing  the  train,  except 
the  noise  of  the  wagon.  There  was  a  con- 
flict of  evidence  as  to  whether  the  statutory 
signals  were  given.  Held,  that  the  question 
of  whether  he  exercised  proper  care  was  for 
the  jury.  Tyler  v.  A'i"!f  ]'orh  &^  A'.  E.  R, 
Co.,  i^  Am.  &^  Eng.  R.  Cas.  296,  X'iJ  Mass, 
238. 

In  an  action  under  the  Mass.  St.  of  1881, 
ch.  199,  §  2,  for  running  f)ver  and  killing  a 
girl  sixteen  years  old,  at  a  place  where  a 
highway  crossed  a  railroad  at  grade,  there 
was  contradictory  evidence  upon  the  ques- 
tion of  the  neglect  of  the  defendant  to  give 
the  signals  required  by  law,  but  it  was  con- 
ceded that  the  headlight  of  the  locomotive 
engine  was  burning,  that  the  girl  was 
familiar  with  the  locality,  that  the  track  was 
visible  for  nearly  a  mile,  and  that,  at  the 
time,  it  was  not  dark,  but  twilight.  The 
plaintiff's  evidence  tended  to  show  that, 
when  the  locomotive  engine    was    within 


CROSSINGS,  INJURIES   AT,  319. 


629 


from  three  to  six  rods  of  the  crossing,  the 
whistle  was  blown  twice,  and  the  girl,  who 
was  then  within  a  few  feet  of  the  track, 
quickened  iier  pace  afid  ran  upon  the  track 
and  was  killed.  Held,  that  the  court  could 
not  say.  as  matter  of  law,  that  attempting 
to  cross  the  track,  under  such  circum- 
stances, was  gross  or  wilful  negligence. 
Copley  V.  New  Haven  <S»  N.  Co.,  19  Am.  &* 
En^.  K.  Ca:.  373,  136  J/rtw.  6. 

i'laintifl's  intestaic  was  killed  at  a  cross- 
ing; where  there  were  ten  tracks,  where  en- 
gines were  moving  back  and  forth  on  some 
of  the  tracks  continually.  Under  the  facts 
of  the  case,  he  was  not  chargeable  with  neg- 
ligence until  he  had  passed  the  seventh 
ttack,  where  he  might  have  seen  an  ap- 
proaching train,  and  probably  did,  but  drove 
ahead.  The  train  that  struck  him  was 
moving  nearly  twice  as  rapidly  as  permitted 
by  a  city  ordinance,  and  it  was  probable  he 
would  have  crossed  in  safety  if  it  had  been 
running  at  proper  speed.  There  was  dan- 
ger in  attempting  to  return,  as  well  as  to  go 
forward.  Held,  that  it  could  not  be  said,  as 
a  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence.  Schmidt  v.  Hurling- 
tflu,  C.  A\  &*  N.  K.  Co.,  75  Iowa  606,  39  A'. 
IV.  Kefi.  916. 

A  man  and  his  wife,  riding  in  a  cutter, 
were  approaching  a  track  at  an  acute  angle. 
A  freight  train  lay,  apparently,  across  the 
road,  but  after  waiting  ten  minutes  for  it  to 
move  tiiey  came  nearer  and  found  that  a 
space  of  si.xteen  feet  was  left  open.  The 
cars  on  both  sides  projected  somewhat  over 
the  traveled  part  of  the  road,  and  in  avoid- 
ing them  the  man  had  to  turn  his  horse  so 
as  to  cross  the  track  at  a  right  angle,  and 
the  horse  shied  and  the  cutter  was  upset 
i.'ul  the  woman  was  injured.  Hfld,  that  it 
could  not  be  said  as  matter  of  law  that  she 
was  guilty  of  contributory  negligence. 
Yoinijr  V.  Detroit,  G.  //.  &•  M.  A'.  Co.,  19 
Am.  »S~»  /C/ij,'.  A'.  Cas.  417.  56  MicA.  430,  23 
A'.  IV.  Rep.  67.— yiJOTEO  IN  Selleck  v.  Lake 
Shore  &  M.  S.  R.  Co..  93  Mich.  375. 

Uncontradicted  evidence  showed  that 
plaintilT  was  injured  while  crossing  a  track 
within  five  or  six  feet  of  a  locomotive, 
which  was  attached  to  a  train  of  cars;  but 
plaintiff  and  hi?  witnesses  claimed  that 
the  train  was  standing  still,  while  the  de- 
fendants witnesses  claimed  it  was  moving. 
Held,  that  the  question  was  properly  left  to 
the  jury.  Conway  v.  Troy  &*  H.  R.  Co.,  i 
N.    Y.  S.  R.  587.  41   Hun  639.— Distin- 


guishing Dixon  V.  Brooklyn  City  &  N.  R, 
Co.,  100  N.  Y.  170 ;  Sykes  v.  Delaware,  L.  & 
W.  R.  Co.,  12  Wkly.  Dig.  430;  Burgess  v. 
Sixtli  Ave.  R.  Co.,  13  Wkly.  Dig.  499.  Re- 
viewing Wendell  v.  New  York  C.  &  H.  R. 
R.  Co..  91  N.  Y.  420. 

Plaintiff's  intestate  was  killed  while  at- 
tempting to  cross  a  street-car  track  in  a 
city,  which  had  snow-banks  thrown  up  on 
either  side.  When  a  car  was  within  ten  or 
fifteen  feet  of  him  he  called  to  it  to  stop, 
and  proceed;  a  to  cross  the  track.  Having 
crossed,  he  fcU  on  the  snow-bank  and  was 
injured  by  the  cars.  Held,  that  ihe  ques- 
tions of  both  negligence  and  contributory 
negligence  were  for  the  jury.  Friedman  v. 
Dry  Dock,  E.  B.  <S-  B.  K.  Co.,  33  \.  Y.  S. 
A\  649,  II  N.  Y.  5////.  429.— Following 
Friedman  v.  Dry  Dock,  E.  B.  &  B.  R.  Co., 
no  N.  Y.  676,  18  N.  Y.  S.  R.  1029. 

3 10.  When  it  Ih  proper  to  leave  the 
question  to  Jury.— If  a  person  attempts 
to  cross  the  track  in  front  of  a  moving  en- 
gine, or,  conceding  that  it  was  stationary,  so 
near  it  that  there  was  danger  of  its  being 
put  in  motion  and  striking  him  before  he 
could  effect  a  crossing,  he  is  guilty  of  such 
contributory  negligence  as  would  bar  an 
action  to  recover  damages  for  injuries  in- 
flicted on  him  in  such  attempt,  and  it  is 
proper  to  submit  to  the  jury  whether  he 
was  guilty  of  contributory  negligence  which 
proximately  contributed  to  such  injuries. 
Afontgomery  v.  ^llalama  G.  S.  R.  Co.,  97  Ala. 
305,  12  So.  Rep.  170. 

The  question  of  plaintiff's  contributory 
negligence  in  returning  to  the  crossing  in 
face  of  the  approaching  train,  which  w;is 
nearly  600  feet  away  when  he  stepped  upon 
the  track,  was  properly  left  to  the  jury. 
Retan  v.  Lake  S/iore  &^  M.  S.  R.  Co.,  94 
Midi.  146,  53  A'^.  ]V.  Rep.  1094. 

There  was  evidence  that  the  car,  which 
was  .slowly  descending  an  incline  by  the 
force  of  giavity,  was  in  charge  of  a  brake- 
man,  and  could  have  been  stopped  in  a 
short  distance  if  the  brake  had  been  ap- 
plied; that  plaintiff  was  driving  at  a  mod- 
erate trot ;  that,  as  he  approached  the 
crossing,  his  head  was  turned  towards  the 
side  from  which  the  car  was  approaching; 
that  the  hind  wheel  of  the  carriage  alone 
was  struck;  that  as  the  carriage  approached 
the  nossing  it  was  visible  from  the  car; 
and  that  cars  did  not  ordinarily  run  at  that 
time.  The  plaintiff  was  so  injured  that  he 
was  unable  to  give  any  account  of  the  oc- 
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currence.  Held,  that  there  was  evidence 
proper  to  be  submitted  to  the  jury  on  the 
questions  wliether  the  phiintiff  was  in  the 
exercise  of  due  care,  and  whether  the  de- 
fendant was  negligent.  Cleaves  v.  Pigeon 
Hill  Granite  Co.,  145  Mass.  5.;!,  5  A'.  Eng. 
Rep.  507,  \\N.  E.  Rep.  646. 

Tlie  question  of  the  contributory  negli- 
gence of  the  driver  of  plaintiff's  hearse  in 
attempting  to  cross  defendant's  track  de- 
pends largely  upon  the  proximity  of  defend- 
ant's car  to  the  crossing  when  first  seen,  or 
when,  by  the  exercise  of  due  diligence,  it 
could  have  been  seen,  by  the  driver.  The 
testimony  was  conflicting.  Held,  that  the 
court  did  not  err  in  submitting  the  question 
to  the  jury.  Geist  v.  Detroit  City  R.  Co.,  91 
Mich.  446, 51  A\  IV.  Rep.  1 1 12.— Followed 
IN  Flagg  V.  Chicago,  I).  &  C.  G.  T.  J.  R. 
Co.,  96  Mich.  30. 

Wiiere  a  person,  as  he  approaches  a  cross- 
ing, with  a  single  track  and  infrequent 
trains,  sees  a  train  with  the  rear  towards 
him,  going,  apparently,  in  an  opposite  di- 
rection,and  is  deceived  by  appearances,  and 
his  attention  distracted  by  the  actions  of 
persons  at  a  distance  attempting  to  warn 
hitn  of  his  danger  from  the  train  which  is 
backing  rapidly  and  quietly  towards  him, 
and  a  wagon  has  crossed  just  before  him,  it 
will  be  left  to  the  jury  to  say  whether  there 
is  want  of  proper  care.  Bonnell  v.  Dela- 
luare,  L.  &>  W.  R.  Co.,  39  N.  J.  L.  189,  14 
Am.  Ry.  Rep.  220. 

It  appeared  that  plaintiff  was  driving 
along  a  higliway  which  crossed  defendant's 
tracks,  in  an  open  wagon  ;  the  crossing  was 
]irotectcd  by  gates  on  each  side  of  the  rail- 
road ;  as  plaintiff  approached  the  tracks  he 
found  the  gates  closed  ;  a  train  passed,  the 
gates  were  opened,  and  plaintitT  started  on, 
but  after  he  had  passed  the  first  gate 
both  were  again  closed,  so  that  escape 
was  impossible;  he  was  struck  by  an- 
other train  and  injured.  It  was  dark 
at  the  time  nf  the  accident,  and  the  train 
wl-.ich  had  passed  obstructed  the  view 
nf  the  approaching  train;  plaintifT  and  his 
witnesses  testified  that  they  neither  heard 
nor  saw  the  latter  until  a  moment  before 
the  collision.  Held,  that  the  question  as  to 
plaintilT's  contributory  negligence  was 
properly  submitted  to  the  jury.  Kane  v. 
Ne^ii  York,  N.  H.  &*  H.  R.  Co.,  132  A'.  1'. 
160.  30  N.  E.  Rep.  256,  43  A'.  Y.  S.  R.  494; 
affirming  56  Hun  648,  31  A^.  Y.  S.  R.  741,  9 
A'.   )'.  Supp.  879. 


Where  a  watchman  at  a  crossing  is  not 
present  to  give  warning,  and  a  boy  waits  at 
the  crossing  until  one  train  passes,  but  is 
knocked  down  and  injured  by  another  train 
whicli  he  had  not  observed  and  which  was 
passing  in  the  opposite  direction  immedi- 
ately afterwards,  there  is  evidence  of  negli- 
gence on  the  purl  of  the  company  to  go  to 
the  jury.  Clark  v.  Midland  R.  to.,  43  L. 
T.  381. 

320.  '\Vlii>rt>  train  i.sriiiiiiiii(>rat  ex- 
cessive or  unlawful  speed.*- One  ap- 
proaching a  crossing  may  presume  that 
those  in  charge  of  a  coming  train  will  ob- 
serve an  ordinance  in  force  regulating  its 
speed.  Gratiot  V.  Missouri  Pac.  R.  Co.,  55 
Am.  <S>»  Eng.  R.  Cas.  108,  116  Mo.  450,  21 
S.  IV.  Rep.  1094. 

It  is  not  sufficient  to  exonerate  a  party 
from  a  charge  of  contributory  negligence  in 
attempting  to  cross  a  track  in  the  face  of  an 
approaching  lf)comotive,  to  show  that  he 
might  reasonably  have  supposed  that  if  the 
locomotive  ran  at  its  usual  and  lawful  rate 
of  speed  for  that  place  he  could  cross  with- 
out harm.  He  has  no  more  right  to 
presume  that  the  men  in  charge  of  the  lo- 
comotive will  obey  the  requirements  of  the 
law  than  they  have  that  he  will  obey  the 
instinct  of  self-preservation  and  not  unnec- 
essarily thrust  himself  into  danger,  k'elley 
V.  Hannibal &•  St.  J.  R.  Co.,  13  Am.  &*  Eng. 
R.  Cas.  638,  75  Mo.  138.— Ai'Pi.iKi)  in 
Prewitt  V.  Kddy,  115  Mo.  283.  Di.sriN- 
GUISHKI)  IN  Keim  V.  Union  K.  &  T.  Co..  90 
Mo,  314.  QuoiK.D  IN  Dlauhi  v.  St.  Louis, 
I.  M.&  S.  R.  Co.,  105  Mo.  645. 

One  who  is  injured  in  attempting  to  cross 
a  track  at  a  public  crossing  ahead  of  an  ap- 
proaching train  cannot  recover,  though  the 
train  approached  at  unusual  speed  without 
signals,  if  he  either  knew  of  the  proximity 
of  the  train  and  took  the  hazard  of  a  leap 
across  the  track  in  front  of  the  engine,  or 
else  failed  to  look  and  listen  for  the  train 
when  he  knew  it  was  approaching,  and 
when,  if  he  had  used  his  senses,  he  could 
not  have  failed  b{)th  to  hear  and  sec  it. 
Little  Rock  &*  Et.  S.  R.  Co.  v.  Culleu,  54 
Ark.4y<  >6>^'.  If.  Rep.  169. 

The  mere  fact  that  a  party  injured  by  a 
collision  at  a  crossing  was  signaled  by  a 
flagman  stationed  there  not  to  cross  the 
tracks,  will  not  relieve  the  company  from 
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liability  for  neglecting  to  lower  the  gates  on 
the  approach  uf  a  train,  and  to  sound  a  bell 
or  whistle,  and  in  running  its  train  at  a 
rate  of  speed  prohibited  by  an  ordinance,  if 
the  signal  to  stop  is  not  given  in  time  for 
the  party  injured  to  avoid  the  injury,  by  the 
exercise  of  ordinary  care.  Any  warning  >n 
such  a  case  is  not  sufficient  to  prevent  a  re- 
covery. Chicago,  K,  I.  iS«»  P.  K.  Co,  v. 
C/otig/i,  134  ///.  586,  25  X.  E.Rep.  664,  r!9  A\ 
E,  Rep.  1 84 ;  ixffirming  33  ///.  App.  1 29. 

It  does  not  excuse  one  who  aitempts  to 
cross  in  front  of  a  locomotive  which  he  sees 
approaching  at  no  great  distance,  that  tlie 
speed  was  eighteen  miles  an  hour  where  a 
municipal  ordinance  limited  the  speed  at 
that  point  to  ten  miles  an  hour.  Korrady 
V.  Lake  Shore  &»  M.  S.  R.  Cs.,  131  Ind.  261, 
29  X.  E.  Rep.  1069. 

When  plamtitl"  was  near  a  crossing  he 
heard  a  train  about  a  half  mile  distant,  but 
walked  upon  the  track  without  turning  to 
see  how  near  it  was  and  was  struck  by 
reason  of  its  running  about  twice  as  fast  as 
usual.  //<•/(/,  that  an  instruction  to  find  for 
the  defendant  was  properly  refused.  De- 
troit iSx  M.  R.  Co.  V.  Van  Steinburg,  \^ 
Mich.  99.  niSTiNCUisiiKiJ  IN  Ormsbee  f . 
Huston  &  1*.  K.  Corp,,  14  H.  I.  102,  51  Am. 
Kcp  3S4-  yuoTF.i)  IN  Lusby  v.  Atchison, 
T.  &  b.  F.  R.  Co.,  4r  Am.  &  Eng.  R.  Cas. 
93,  41  Fed.  Rep.  181  :  Moberly  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  ("0.,  98  Mo.  183,  17 
Mo.  App.  518. 

A  traveler  has  no  right  to  attempt  to 
cross  a  track  in  front  of  an  approaching 
train  at  what  is  nothing  more  than  a  com- 
mon country  crossing,  although  it  is  within 
the  limits  of  a  city,  or  to  use  a  part  of  the 
railway  within  said  limits  as  a  footpath,  re- 
lying solely  upon  the  expectation  or  belief 
that  the  trains  will  be  run  not  to  exceed  a 
certain  rate  of  speed  iixed  by  city  ordi- 
nance. Stud/ey  v.  St.  /'.«/// 6-  D.  R.  Co.,  48 
Minn.  249,  51  ^V.  11'.  Rep.  115. 

Although  one  approaching  a  crossing  ob- 
served a  train,  and  notwithstanding  at- 
tempted to  pass  over,  yet  if  he  erroneously 
supposed  it  was  a  local  switch-engine  and 
not  an  express  tram  then  about  due,  and  if 
he  was  ignorant  of  the  fact  that  the  express 
train  was  usually  run  at  a  rate  of  speed  pro- 
hibited by  onlinance,  he  had  the  right  to 
assume  that  it  was  running  nt  a  lawful 
speed,  and,  if  such  iiad  been  the  fact,  he 
could  have  passed  over  the  crossing  in 
safctv  before  the  train  could  have  struck 


him,  he  was  not  guilty  of  such  contributory 
negligence  as  to  authorize  the  taking  of  the 
case  from  the  jury.  Gratiot  v.  Missouri 
Pac.  R.  Co.,  55  Am.  iS-  Eng.  R.  Cas.  108,  116 
Mo.  450,  21  5.  IV.  Rep.  1094. 

321.  Contributory  ii(>glig:(>ii('i>  not 
excused  by  uejflig-eufe  of  eouipauy.* 
— If  one  sees  an  approacliing  train  and  un- 
dertakes to  cross,  it  is  such  contributory 
negligence  as  to  defeat  a  recovery  for  an 
injury  received,  though  no  signals  are  given 
on  the  train  ;  but  whether  a  plaintiff  comes 
within  the  rule  is  ordinarily  a  question  for 
the  jury.  Sherry  v.  JVeia  York  C.  «S<»  //.  R. 
R.  Co.,  I  Silv.  App.  319,  10  X.  E.  Rep.  128, 
5  X.  y.  S.  R.  574,  104  A\  v.  652  ;  reversing 
40  Hun  634,  vicni. 

Where  one,  at  the  very  moment  wheti  a 
train  is  expected,  goes  upon  a  railroad  track 
in  front  of  an  approaching  train,  which  he 
must  have  seen  and  heard,  the  mere  fact 
that  the  locomotive  bell  was  not  sounded 
as  required  by  law  will  not  make  the  com- 
pany liable  for  the  damages  which  may  re- 
sult. Leduke  v.  St.  Louis  &•  I.  M.  R.  Co.,  4 
Mo.  App.  485.— Distinguishing  Harlan  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.,  64  M<j.  480; 
Fletcher  v.  Atlantic  &  P.  R.  Co.,  64  Mo. 
4S4;  Maher  v.  Atlantic  &  P.  R.  Co.,  64  Mo. 
267. 

Where  one  about  to  cross  a  track  know- 
ingly approaches  it  from  a  point  where  he 
may  have  an  unobstructed  view  and  dis- 
cover the  approach  of  a  train  a  sufficient 
lime  to  clearly  avoid  any  injury  from  it,  he 
cannot,  as  a  matter  of  law,  recover,  although 
the  company  may  also  have  been  negligent 
in  omitting  to  perform  a  statutory  require- 
ment, or  otherwise.  Arta  v.  Chicago,  R.  /. 
tS-*  /',  /'.  Co.,  34  /07t>a  153,  5  Ant.  Ry.  Rep. 
469.— Rkvikwing  Skclton  7a  London  &  N. 
W.  R.  Co.,  L.  R.  2  C.  P.  631,  16  L.  T.  563. 

36  L.  J.  C.  P.  249.  — DiSTINGUISHKI)  IN 
Atchi.son,  T,  &  S.  F.  R.  Co.  7/.  Morgan,  42 
Am.  &  Eng,  R.  Cas.  184,43  K""-  ••  F<>'- 
i.owKl)  IN  Carlin  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  37  Iowa  316;  Haines  7>.  Illinois  C.  R. 
Co.,  41  Iowa  227  ;  Schaefert  7/.  Chicago,  M. 
&  St.  P.  R,  Co.,  62  Iowa  624.  QvioTK.n  in 
Herlisch  7-.  Louisville,  N.  O.  &  T.  U.  Co.,  44 
La.  Ann.  280. 

Although  the  bell  was  not  run?  or  the 
whistle  sounded  it  was  still  the  dniy  of  one 
traveling  on  the  street  crossed  by  the  rail- 
road to  exercise  cnre  and  diligence  to  dis- 

•  See  alKJdi./^  1»7,  203-207. 
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cover  whether  a  train  was  about  to  pass, 
and  if  she  failed  to  do  so,  or  if,  seeing  the 
approaching  train,  she  nevertheless  under- 
took to  cross,  slic  was  guilty  of  negligence, 
and  in  cither  case,  if  injured,  so  contributed 
to  the  accident  that  she  can  have  no  just 
cause  of  action.  Ulierry  v.  Nc^iu  York  C.  &* 
If.  K.  R.  Co.,  104  N.  V.  652,  10  A'.  E.  Rep. 
128,  5  S.  Y.  S.  R.  574,  I  Silv.  App.  319;  re- 
versing 40  Hun  634,  mem. — Disi  INGUISHKD 
1\  IJomboy  V.  New  York  C.  &  H.  R.  R.  Co., 
47  Hun  (N.  Y.)  425;  Winslow  v.  Boston  & 
A.  R.  Co.,  II  N.  Y.  S.  R.  831  ;  Powell  v. 
New  York  C.  &  H.  R.  R.  Co.,  2  Silv.  App.  9. 
Followed  in  Lent  7'.  New  York  C.  &  H. 
R.  R.  Co.,  44  Am.  &  Eng.  R.  Cas.  373,  120 
N.  Y.  467,  24  N.  E.  Rep.  653,  31  N.  Y.  S.  R. 
538. 

The  failure  of  the  engineer  to  ring  a  bell 
or  blow  a  whistle  at  a  street  crossing,  as  re- 
quired by  Cal.  Civil  Code,  §  486,  does  not 
abrogate  the  doctrine  of  contributory  negli- 
gence, and  where  the  driver  of  a  wagon 
recklessly  drives  across  the  track  at  the 
time  when  the  train  is  known  to  be  due, 
without  checking  speed  or  listening  for  an 
approaching  train,  or  adopting  any  precau- 
tion to  prevent  a  collision,  the  .company  is 
not  responsible  for  an  injury  resulting  from 
a  collision,  notwithstanding  the  neylect  of 
the  engineer  to  comply  with  the  statute. 
Hager  v.  Soiitliern  J\u\  R.  Co. ,  98  Cal.  309, 
33  Pac.  Rep.  119. — Ai'i'KoviXG  Meeks  t'. 
Southern  I'ac.  R.  Co.,  52  Cal.  604. 

An  offer  of  evidence  that  subsequent  to 
the  accident  the  railroad  company  placed 
an  automatic  bell  at  the  crossing  where  the 
collision  occurred  is  properly  rejected. 
Hoger  V.  Southern  Pac.  R.  Co.,  98  Cal.  309, 
33  Pac.  Rep.  119. 

Plaintiff's  intestate,  who  was  familiar 
with  the  operation  of  trains  at  a  crossing, 
and  who  saw,  or  might  have  seen,  an  ap- 
proaching train,  attempted  to  cross  the 
track  and  was  killed.  It  appeared  that  she 
was  anxious  to  take  passage  on  a  train  and 
that  a  flagman  was  absent  from  his  post  and 
that  no  signal  was  given  on  the  approach- 
ing train.  Held,  that  a  verdict  for  plaintiff 
could  not  be  sustained.  Lake  Shore  &*  M. 
S.  R.  Co.  V.  Sumlerland,  2  ///.  Af>p.  307.— 
QuoTKl)  IN  Lake  Shore  &  M.  S.  R.  Co.  v. 
Clemens,  5  III.  App.  77. 

It  appeared  that  plaintifl  was  approach- 
ing a  crossing  with  his  team,  and  when  at  a 
distance  of  thirty  yards  from  the  crossing 
he  saw  the  smoke  of  the  locomotive  of  the 


approaching  train ;  he  could  have  stopped 
before  reaching  the  track,  but  did  not  check 
the  speed  of  his  horse  until  he  reached  the 
track,  when  the  pole  of  his  wagon  struck 
the  train.  Held,  that  plaintiff  could  not 
recover  even  though  tlie  bell  upon  the 
locomotive  was  not  rung  or  the  whistle 
sounded.  Chicago  &*  A.  R.  Co,  v.  Fears,  53 
///.  115. 

322.  Falling  on  track  in  front  of 
train.— It  is  not  always  contributory  neg- 
ligence per  se  for  a  person  to  attempt  to 
cross  a  track  without  waiting  until  a  train 
which  has  just  passed  is  far  enough  away 
to  leave  unobstructed  the  view  of  another 
train  approaching  on  a  parallel  track  in  the 
opposite  direction.  So  where  plaintiff  had 
time  to  cross  in  safety,  but  was  delayed  i)y 
falling  on  the  track,  where  she  was  struck, 
her  contributory  negligence  was  for  the 
jury.  Philadelphia  Sr*  R.  R.  Co.  v.  Carr,  6 
///;/.  &»  Eng.  R.  Cas.  1S5,  99  Pa.  St.  505,  1 1 
W.  N.  C.  549.— Distinguishing  Central  R. 
Co.  7'.  Feller,  84  Pa.  St.  226;  Pennsylvania 
R.  Co.  V.  Beale,  73  Pa.  St.  504. — Distin- 
guished IN  Kraus  v.  Pennsylvania  R.  Co., 
139  I'a.  St.  272. 

Where  one  has  time  to  cross  a  track  in 
safety  under  ordinary  circumstances  he  is 
not  chargeable  with  contributory  negligence 
for  failing  to  anticipate  an  unusual  occur- 
rence, such  as  falling  upon  the  track,  unless 
there  was  reason  to  anticipate  such  falling 
from  the  circumstances.  Johnson  v.  iiulf, 
C.  &^  S.  F.  R.  Co.,  2  Te.x.  Civ.  App.  139,  21 
S.  \V.  Rep.  274. 

But  where  one  in  attempting  to  cross  a 
track  about  twenty  feet  in  front  of  a  slowly 
moving  engine  fell  and  was  injured  the 
company  is  not  liable,  the  fall  being  a  risk 
V. liich  plaintiff  assumed.  Slate  v.  Palti- 
tnore  &*  O.  R.  Co.,  35  Ain.&*  Eng.  R.  Cas, 
412,  69  Md.  339,  14  Atl.  Rep.  688,  12  Cent. 
Rep.  890. 

And  one  who  attempts  to  cross  a  railroad 
when  he  knows  a  train  is  due  and  that  he 
cannot  make  the  passage  in  safety  if  the 
slightest  delay  or  mishap  occurs  to  him,  is 
guilty  of  contributory  negligence.  Palys  v, 
feiuett.  Receiver,  30  A^.  /,  Eg,  604 ;  rci'ersed 
in  32  N.J.  Eg.  302. 

Plaintiff's  intestate  approaclied  a  track 
when  a  moving  train  was  in  full  view,  and 
was  warned  by  a  companion  not  to  attempt 
to  cross;  but  she  went  on  and  slipped  and 
fell  on  the  track  when  the  engine  was 
within  fifty  or  sixty  feet  of  her,  and  before 
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she  could  recover  herself  she  was  struck 
and  killed.  Held,  such  contributory  negli- 
gence as  to  defeat  a  recovery.  Collins  v. 
Long  Island  R.  Co.,  31  N.  Y.  S.  R.  973,  10 
N.   Y.Supp.  701. 

Plaintiff  went  on  a  track  for  the  purpose 
of  driving  off  his  cattle  at  a  time  when  lie 
expected  a  fast  train  to  pass,  and  slipped 
and  fell  on  the  track  and  was  struck  by  the 
train  before  lie  could  get  off.  Held,  that 
his  own  contributory  negligence  would  de- 
feat a  recovery.  Farve  v.  Louisville  &*  N, 
K.  Co.,  42  Fed.  Rep.  441. 

323.  Iiapiitetl  iioifligeiice.'*' — Plain- 
tiff, a  young  lady,  was  in  a  buggy  wir.h  her 
little  sister  in  her  lap.  Her  escort,  a  young 
man,  who  was  driving,  negligently  at- 
tempted to  go  over  defendant's  track  at  a 
crossing  in  front  of  a  running  train.  Just 
before  reaching  the  tracK,  plaintiff,  seeing 
the  danger  of  the  approaching  train,  cried 
out :  "  Surely  you  do  not  intend  to  cross !  " 
To  this  he  replied,  "  Yes."  Thereupon  she 
screamed  and  seized  him.  There  was  no 
time  to  decide  her  course  and  get  out  be- 
fore the  buggy  was  struck  by  the  train,  run- 
ning at  an  unlawful  speed,  and  she  w£.s 
injured.  The  team  was  gentle,  but  she  had 
no  control  over  it  or  the  driver,  and  had  no 
reason  to  believe  him  an  imprudent  person. 
Held,  that  she  was  not  guilty  of  contribu- 
tory negligence  and  could  recover.  Ala- 
bama (&*  V.  R.  Co.  v.  Davis,  69  Miss.  444,  1 3 
So.  Rep.  693. 

324.  Attempting  to  |>iis8  nroiind 
cii{;iiio  or  train  011  croMsiui*:.— One  at- 
tempting to  drive  horses  across  a  railroad 
crossing,  in  front  of  an  engine  temporarily 
placed  there,  making  the  usual  noises  by 
escaping  steam,  and  who  appreciates  the 
danger,  cannot  recover  for  injuries  inflicted 
l)y  the  frightened  horses.  Union  Pae.  R. 
Co.  V.  Hutchinson,  39  A'<»«.  485,  18  Pac.  Rep. 
705.— Foi.i  owKO  IN  Union  Pac.  R.  Co.  v. 
Hutchinson,  39  Kan.  488. 

Where  a  train  standing  across  a  highway 
backs  down  to  the  cattle-guard  for  the  ap- 
parent purpose  of  letting  people  pass,  it  is 
not,  per  se,  negligence  for  one  who  has  been 
waiting,  to  attempt  to  drive  in  front  of  the 
engine  if  his  horse  is  steady;  it  is  a  ques- 
tion for  the  jury  whether  it  was  negligence 
in  the  railroad  company  to  have  failed  to 
see  the  person  so  trying  to  cross,  and  to 

*  See  also  ante,  210;  also  title  Imputed 
Necuoknck. 


have  blown  off  steam  while  he  was  cross- 
ing. Gevekev.  Grand  Rapids  &*  I.  R.  Co., 
22  Am.  &*  Eng.  R.  Cas.  551,  57  Jlfic/t.  589, 
24  jV.   W.  Rep.  675. 

Whether  one  driving  a  sleigh,  who  left 
the  highway  with  his  team  to  avoid  a  car 
which  obstructed  it,  and  whose  horse  fell 
into  a  ditch,  was  negligent,  is  a  question  for 
the  jury.  Corey  \.  Northern  Pac.  R.  Co.,  19 
Am.  &>  Eng.  R.  Cas.  352,  32  Minn.  457,  21 
N.   W.  Rep.  479. 

It  is  not  contributory  negligence  per  se 
for  a  person  to  attempt  to  cross  a  street  in 
front  of  an  engine  after  the  gates  are  opened, 
where  he  has  been  waiting  some  20  minutes 
for  an  opportunity  to  cross,  as  the  opening 
of  the  gates  is  an  invitation  by  the  company 
to  cross.  Sciixgs  V.  Delaware  d^  H.  Canal 
Co.,  26  x\.  y.  Supp.  323,  56  N.  V.  S.  R.  319, 
74  Hun  1 98. 

A  weak-minded  girl  between  twelve  and 
thirteen  years  of  age,  while  passing  along 
a  footpath  in  a  small  village,  approached 
the  crossing  of  three  tracks.  When  on  the 
first  track,  an  engine  approached  and 
stopped  directly  in  front  of  her  on  the 
third  track.  Slie  started  to  walk  down  the 
first  track,  so  as  to  pass  around  the  ent;inc, 
but  was  struck  by  cars  that  had  been  cut 
loose  from  the  engine  three  quarters  of  a 
mile  away,  and  were  running  of  their  own 
momentum  at  a  speed  of  fifteen  to  eighteen 
miles  an  hour,  and  had  been  switched  onto 
the  first  track.  No  signal  or  alarm  of  any 
kind  was  given.  Held,  that  the  evidence 
did  not  disclose  contril)utf)ry  negligence,  or 
at  least  such  as  to  require  the  court  to  in- 
struct for  the  defendant.  Philadelphia  &> 
R.  R.  Co.  V.  Troutman,  (Pa.)  6  Am.  ^^  Eng. 
R.   Cas.  117,  II    11 '.  A',  t".  453. 

Plaintiff's  intestate  was  driving  on  the 
highway,  and  upon  approaching  a  track 
found  it  obstructed  by  a  train  of  cars,  and 
attempted  to  drive  around  at  a  dangerous 
place,  and  his  cart  was  overturned  and  he 
was  killed.  Held,  that  the  negligence  of 
the  company  in  obstructing  the  crossing 
could  not  be  considered  the  pro.\imatc  cause 
of  the  death.  Jackson  v.  Nashville,  C.  &■» 
St,  L.  R.  Co.,  19  Am.  &^  Eng,  R.  Cas.  433, 
13  Lea  (Tenn.)  491.  49  Am.  Rep.  663.— Fol- 
lowed IN  Louisville,  N.  &  G.  S.  R.  Co.  v. 
Fleming,  14  Lea  128. 

As  plaintiff  approached  a  village  street 
crossing  hefound  the  main  track  obstructed 
by  a  train  and  stopped  on  a  side  track  for 
(tbout  a  minute  and  a  half,  and  was  looking 
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ill  one  direction  along  the  track  when  he 
was  struck  by  an  engine  approaching  from 
the  opposite  direction  at  a  rnte  of  sixty- 
eight  miles  an  hour  without  signals.  Hf/ti, 
that  the  question  of  his  contributory  negli- 
gence was  for  the  jury.  Brown  v.  Griffin, 
71   Tex.  654.  9  S.  W.  Rt'P.  546. 

325.  Iigiiries  ciiiised  by  backing 
truiiis."'  —  (i)  Generally.  —  A  pedestrian 
along  the  sidewalk  of  a  public  street  has  a 
right  to  expect  some  warning  before  any 
sudden  movement  of  a  train  of  cars  which 
had  before  been  standing  still ;  and  where 
he  is  injured  by  the  sudden  backing  of  a 
standing  train,  without  warning,  across  the 
walk  along  which  he  is  passing,  there  would 
need  to  be  very  positive  proof  of  negligence 
on  his  part  to  defeat  his  right  of  recovery. 
Mc  Williams  v.  Detroit  C.  Mills  Co.,  31 
Mich.  274. 

Where  a  train  is  backing  on  a  city  street 
at  night,  without  signals  or  warnings  at  the 
rear,  and  has  stopped,  or  so  nearly  stopped 
that  one  on  the  street  could  perceive  no 
motion,  it  is  not  negligence  per  se  to  at- 
tempt to  cross  the  street  behind  it.  Magin- 
nis  V.  New  York  C.  &■■'  H.  R.  K.  Co.,  52  N. 
Y.  215,  4  Am.  Ky.  Rep.  506.— Reviewed  in 
Solen  V.  Virginia  &  T.  R.  Co.,  13  Nev.  106. 

When  one  enters  upon  a  track  under  cir- 
cumstances which  make  it  obviously  an  act 
of  imminent  danger  on  account  of  the 
rapid  approach  of  an  engine  and  tender, 
and  receives  hurt  therefrom,  he  cannot,  on 
account  of  his  own  negligence,  recover 
damages;  and  this  though  the  injury  was 
inflicted  in  an  incorporated  city  by  an  en- 
gine running  backward  with  tender  in  front, 
without  ringing  the  bell  or  sounding  the 
whistle,  and  at  a  rate  of  speed  forbidden  by 
the  ordinances  of  the  city.  Hoover  v.  Tex- 
as &^  1\  R.  Co.,  61  Tex.  503. 

(2)  /lltistnitions.— It  appeared  that  plaintU 
was  injured  by  a  collision  while  attempting 
to  cross  the  defendant's  fack  upon  a  public 
street ;  that  there  were  tWo  or  more  main 
tracks  at  the  place  of  the  accident,  and  that 
the  plaintiff  was  detained  with  his  horse  and 
wagon  by  a  train  of  cars  of  another  com- 
pany on  the  track  next  to  him,  and  that  as 
soon  as  this  train  passed  he  started  to  drive 
across  tiic  track,  there  being  a  train  of  de- 
fendant backing  across  the  street  on  one  of 
the  other  tracks,  which  struck  his  horse 
and  wagon.    It  also  appeared  that  this  train 


*  See  also  ante,  100. 


was  moving  at  the  speed  of  four  or  five 
miles  an  hour,  that  the  bell  was  being  rung, 
that  a  sufficient  number  of  men  were  in 
charge  of  the  train,  and  that  there  was  a 
flagman  at  the  crossing  in  the  discliarge  of 
his  duty.  The  weight  of  evidence  also 
showed  that  the  flagman  hallooed  to  plaintiff 
to  stop,  and  made  efforts  to  keep  him  from 
crossing.  Neltl,  that  a  verdict  in  favor  of 
plaintiff  could  not  be  sustained.  Cliicago, 
B.  (S-  Q.  R.  Co.  v.  Rosen/eld,  70  ///.  272. 

Plaintiff  stopped  with  his  team  at  a  cross- 
ing in  a  city  where  there  were  two  tracks, 
to  wait  for  a  train  drawn  by  a  switch-engine 
to  pass.  As  soon  as  the  rear  car  of  the 
train  had  passed  the  crossing  the  train 
stopped,  and  plaintiff,  though  familiar  witii 
the  movement  of  cars  at  the  place,  and  an- 
ticipating that  the  train  might  immediately 
back  up,  undertook  to  cross  the  track,  and 
was  struck  and  injured  by  the  backing  train. 
Held,  that  he  was  guilty  of  contributijry 
negligence  and  could  not  recover.  Kennedy 
v.  Chicago  &•  A'.  IV.  R.  Co.,  68  lo'iUa  559,  27 
TV.  IV.  Rep.  743.— Approved  in  Seefeld  v. 
Chicago.  M.  &  St.  P.  R.Co.,  32  An).&  Eng. 
R.  Cas.  109,  70  Wis.  216,  35  N.  W.  Rep.  278. 

Plaintiff  was  injured  at  a  crossing  where 
there  were  several  tracks.  She  was  de- 
tained in  crossing  one  track  by  a  moving 
train,  but  as  soon  as  it  had  passed  she  and 
others  started  on  and  she  was  struck  by  a 
backing  engine  on  another  track,  which  was 
not  seen  in  time  to  avoid  a  collision.  Held, 
that  she  was  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Crone  v.  A^eiv 
York  C.  &•  //.  R.  R.  Co.,  48  A^.  Y.  S.  R.  408, 
20  iV.  Y.  Supp.  529. 

Where  a  plaintiff,  acquainted  witli  a  cross- 
ing, and  aware  that  the  place  was  used  for 
shifting  cars,  was  seen  by  the  engineer  of 
the  shifter,  that  had  just  passed,  to  <lrive 
his  one-horse  wagon  safely  across  the  track 
within  a  few  feet  of  the  shifter,  the  horse 
not  noticing  it,  and  to  proceed  some  nine 
feet  from  the  track,  when,  the  engineer  not 
observing,  the  horse  balked  and  backed  the 
wagon  onto  the  track  into  collision  with 
the  shifter,  whicii,  having  coupled  onto  a 
train  of  cars,  was  backing  down  the  track, 
whereby  injury  resulted  to  wagon,  horse, 
and  plaintiff — held,  error  to  refuse  to  set 
aside  the  verdict  for  the  plaintiff  as  not 
warranted  by  the  evidence.  Richmond  Sr* 
D.  R,  Co.  V.  Yeamans,  86  Va.  860,  12  .S".  E. 
Rep.  946. 

Plaintiff  saw  a  switch-engine  pass  a  cross- 
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ing  as  he  approached,  but  at  a  short  dis- 
tiince  away  his  further  view  of  it  was  cut  oflf, 
and  he  drove  on  and  was  injured  by  its 
backing  against  him.  It  appeared  that  it 
was  passing  bacic  and  forth  almost  con- 
tinuously, but  that  tiie  bell  was  not  rung  all 
the  time.  Held,  that  a  failure  to  stop,  look, 
and  listen  was  not  such  contributory  neg- 
ligence as  to  justify  taking  the  case  from  the 
jury.  Kortlurn  Pac.  R.  Co.  v.  Holmes,  3 
Wash.  T.  543,  18  Pac.  Rep.  76. — APPLYING 
Continental  Imp.  Co.  v.  Stead,  95  U.  S.  161. 
Distinguishing  Chicago,  R.  I.  «&  P.  R.  Co. 
V.  Houston,  95  U.  S.  697 ;  Scofield  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  2  McCrary  (U.  S.) 
268.— Reviewed  in  Ladouceurz/.  Northern 
Pac.  R.  Co.,  4  Wash.  38. 

Plaintiff's  intestate  was  killed  at  a  cross- 
ing where  there  were  two  tracks  about  nine 
feet  apart.  As  she  approached  the  second 
track  a  train  came  by  and  she  stepped  back 
onto  tlie  first  track,  and  was  struck  by  a 
backing  engine.  Held,  that  there  can  be  no 
recovery.  AfcClary  v.  Chicago,  M.  iS-  St.  P. 
R.  Co.,  46  Fed.  Re/).  343. 

»20.  Colli(liii{>:witli  asecoiul  trniii 
on  crosNiiigr  imiiiediately  ntter  one 
lias  pas.scd. — (i)  Contributory  tieq^h'gence. 
— A  person  who  started  to  cross  a  double- 
track  railroad  immediately  after  the  passage 
of  one  train  without  looking  for  the  ap- 
proach of  another,  was  guilty  of  negligence 
contributing  to  injuries  sustained  by  being 
run  down  while  attempting  to  cross,  es- 
pecially where  the  gates  upon  the  highway 
were  down,  and  the  train  which  struck  him 
approached  slowly  with  the  brakes  set,  pre- 
paratory to  stopping,  and  must  have  been 
observed  if  any  watch  had  been  kept  for  it. 
Allcrlon  v.  Boston  &'  Af.  R.  Co.,  34  j-Imi.  6^ 
En^r,  J^\  Cas.  563,  146  Afa.is.  241,  5  .V.  Eng: 
Rep.  825.  15  N.  E.  Rep.  621. 

Where  a  person  walking  on  a  public  street 
comes  to  a  crossing  while  a  north-bound 
train  ispassingon  the  further  track,  and  just 
as  soon  as  or  even  before  it  has  completely 
passed  starts  to  cross  the  nearer  track,  and 
either  stands  or  walks  near  enough  to  be 
struck  by  a  south-bound  train,  recovery  is 
barred  by  contributory  negligence.  Schmidt 
v.  Philadelphia  6-  R.  R.  Co.,  149  Pa.  St. 
357,  24  Atl.  Rep.  218.  — D1.STINGUISHING 
Pennsylvania  R.  Co.  7'.  Werner,  89  Pa.  St. 
59;  Aiken  t.  Pennsylvania  R.  Co.,  130  Pa. 
St.  380. 

(2)  Not  contributory  negligence. — It  may 
not  bt  negligence — that  is,  a  degree  of  neg- 


ligence which  shall  deprive  a  party  of  dam- 
ages— to  cross  a  track  immediately  after  a 
train  has  rapidly  passed  with  much  noise 
and  ringing  of  bells,  although  another  train, 
giving  no  signal  of  its  approach,  may  be 
noiselessly  approaching  from  an  opposite  di- 
rection on  a  contiguous  and  parallel  track. 
AfcGrath  v.  Hudson  River  R.  Co.,  19  Hoiv. 
Pr.  (N.  V.)  211,  32  Barb.  144. 

The  deceased  waited  until  a  train  had 
passed  so  as  to  leave  an  unobstructed  view 
of  the  track  for  a  sufficient  distance  to 
authorize  a  jury  to  find  that  a  person  of 
reasonable  tantion  might  believe  that  the 
tracks  were  free,  and  that  it  was  safe  to  at- 
tempt to  cross.  Held,  in  an  action  for  being 
struck  by  a  train  passing  in  the  opposite 
direction,  that  contributory  negligence  was 
not  imputable  to  him.  Puff  v.  Lehigh  Val- 
ley R.  Co.,  71  Hun  {N.  V.)  577.— Di.stin- 
GUISHING  Heaney  v.  Long  Island  R.  Co,, 
112  N.  Y.  122 ;  Foran  v.  New  York  C.  &  H. 
R.  R.  Co.,  64  Hun  (N.  Y.)  510;  DaniHs  v. 
Staten  Island  Rapid  Transit  Co.,  125  N.  Y. 
407. 

Plaintiff  was  injured  at  a  street  crossing. 
The  evidence  showed  that  a  long  train  of 
cars  was  passing  in  the  opposite  direction 
and  making  a  great  deal  of  noise,  wiiich 
tended  to  show  that  if  the  bell  was  rung  on 
the  train  injuring  him  it  could  not  be  heard, 
and  that  a  view  of  the  approaching  train 
was  cut  off.  Held,  that  he  could  not  be 
charged  with  negligence  in  failing  to  see 
or  hear  the  train.  Leonard  v.  AVt^'  Vorh  C. 
C-  H.  R.  R.  Co.,  10  /.  6-  5.  (N.  Y.)  225.— 
Applying  Weber  ta  New  York  C.  &  H.  R. 
R.  Co.,  3  Wkly.  Dig.  472.  Criticising 
Sutherland  v.  New  York  C.  &  H.  R.  R.Co., 
9  J.  &  S.  17.  Reviewing  Borst  ?'.  Lake 
Shore  &  M.  S.  R.  Co.,  4  Hun  (N.  Y.)  349; 
Thurber  v.  Harlem  B.  &  F.  R.  Co.,  60  N.  Y, 
331  ;  Ingersoll  v.  New  York  C.  &  H.  R.  R. 
Co.,  6T.  &C.  (N.  Y.)4i6. 

When  a  train  has  passed  a  crossing  with- 
in the  view  of  a  person  intending  to  pass 
over  it,  under  such  circumstances  that  he 
has  no  reason  to  expect  the  approach  of 
any  train  from  the  direction  in  whicii  such 
train  went,  the  rule  which  requires  persons 
approaching  a  crossing  to  look  and  listen 
for  the  approach  of  a  train  has  no  applica- 
tion, if  such  person  was  killed  or  injured  by 
the  backing  of  such  train  without  warning. 
Duante  v.  Chicago  &*  N.  \V.  R.  Co.,  35  Ant. 
(S-  Eng.  R.  Cas.  416,  72  Wis.  523,  7  Am.  St. 
Rep.  879,  40  A^.  W.  Rep,  394.— Quoting 
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Eaton  V.  Erie  R.  Co.,  51  N.  Y.  551.  Re- 
viewing Pennsylvania  R.  Co.  v.  Ogier,  35 
Pa.  St.  72 ;  Curtis  v.  Detroit  &  M.  R.  Co., 
27  Wis.  158;  Bower  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  61  Wis.  457.— Applied  in  Endress 
V.  Laiic  Shore  &  M.  S.  R.  Co.,  19  N.  Y.  S. 
R.  481.  2  N.  Y.  Supp.  719.  Reviewed  in 
Abbot  V.  Dwinneil,  74  Wis.  514,  43  N.  W. 
Rep.  496. 

A  person  approaching  a  crossing  with  a 
team,  and  having  reason  to  suppose  that  a 
regular  passenger  train  has  recently  passed 
from  one  direction,  is  not  guilty  of  neg- 
ligence if  he  fails  to  look  constantly  in  that 
direction,  especially  when  it  would  be  im- 
possible to  see  or  hear  an  approaching  train 
because  of  an  embankment  or  other  ob- 
struction to  sight  and  sound.  Bower  v. 
Chicago,  M.SfSt.  P.  R.  Co.,  \()Am.&'Eug. 
R.  Cas.  301,61  Wis.  457,  2\  N.W.  Rep.  536. 

(3)  Question  for  jury. — Where  a  person 
familiar  with  the  surroundings  attempted  to 
cross  a  track  upon  the  sidewalk,  after  see- 
ing a  train  pass  over  it,  and  was  run  over 
and  killed  by  detached  cars  which  were  fol- 
lowing said  train,  it  was  for  the  jury  to  say 
whether  he  took  that  care  and  caution, 
under  all  of  the  surrounding  circumstances, 
that  a  prudent  man,  exercising  ordinary 
care  and  caution,  should  have  exercised. 
Brcckenfelder  v.  Lake  Shore  &*  M.  S.  R.  Co., 
79  Afich.  560,  44  JV.  IV.  Rep.  957.— DISTIN- 
GUISHED IN  Guta  V.  Lake  Shore  &  M.  S.  R. 
Co.,  81  Mich.  291. 

The  evidence  showed  that  plaintiff's  in- 
testate approached  the  tracks  from  the 
west,  when  one  train  was  going  south  on  a 
down  grade  with  steam  on,  and  without 
giving  signals  or  carrying  a  headlight,  and 
another  train  was  going  in  the  opposite 
direction,  carrying  a  light  and  ringing  a 
bell,  and  the  engine  exhausting  steam.  The 
intestate  was  found  a  little  south  of  the 
street  Jine  with  wounds  on  his  left  side. 
Held:  (i)  that  the  question  of  his  contrib- 
utory negligence  was  properly  submitted  to 
the  jury ;  (2)  that  the  evidence  was  not  suf- 
ficient to  conclusively  show  that  he  was 
struck  when  south  of  the  street  line. 
Smedis  v.  Brooklyn  &*  R.  B.  R.  Co.,  8  Am. 
&*  Eng.  R.  Cas.  445,  88  A';  Y.  13;  affirm- 
ing 23  Hun  279.— Following  Kellogg  v. 
New  York  C.  &  H.  R.  R.  Co.,  79  N.  Y. 
72. 

The  intestate  had  a  right  to  go  on  the 
track  south  of  the  crossing,  so  long  as  it 
was  on  the  street ;  and  if  there  was  no  want 


of  care  on  his  part,  and  the  company  was 
negligent  while  he  was  there,  the  plaintiff 
could  recover.  Smedis  v.  Brooklyn  (S-  R.  B. 
R.  Co.,  8  Am.  iS-  Eng.  R.  Cas.  445,  88  .V.  1'. 
13;  affirming  23  Hun  279. — Quoted  in 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Phillips,  31 
Am.  &  Eng.  R.  Cas.  432,  112  Ind.  59. 

327. illustrations. — Where  plain- 
tiff waited  at  a  crossing  for  an  approaching 
train  going  east  to  pass,  and  immediately 
upon  its  passage  attempted  to  cross  the 
track,  and  was  struck  by  a  train  going  west 
and  severely  injured— ^^A/,  to  be  such  con- 
tributory negligence  as  would  bar  a  recov- 
ery, it  appearing  that  the  track  was  per- 
fectly straight,  and  a  view  of  it  for  a  long 
distance  either  way  was  in  no  way  obscured, 
and  that  plaintiff  was  familiar  with  the 
crossing  and  knew  that  trains  going  either 
way  with  great  rapidity  might  be  expected 
at  any  moment.  Benson  v.  Chicago  &*  X. 
IV.  R.  Co.,  41  ///.  App.  227. 

Plaintiff,  who  was  driving  a  heavy  team 
of  gentle  horses,  stopped  near  a  track  where 
his  view  one  way  was  obstructed  by  a 
building,  to  allow  a  train  to  pass,  approach- 
ing from  the  opposite  direction,  and  as  soon 
as  it  passed  went  upon  the  track  and  was 
struck  by  a  train  going  in  the  opposite 
direction.  Held,  that  he  was  guilty  of  con- 
tributory negligence.  Fletcher  v.  Fitchhurg 
R.  Co.,  149  Mass.  127,  3  L.  R.  A.  743,  21  X. 
E,  Rep.  302.— Distinguishing  French  v. 
Taunton  Branch  R.  Co.,  1 16  Mass.  537 , 
Griffin  v.  Boston  &  A.  R.  Co.,  148  Mass. 
143;  Hanks  v.  l^oston  &  A.  I^.  Co.,  147 
Mass.  495.  Quoting  Marty  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.,  38  Minn.  io8;  Mc- 
Crory  v.  Chicago,  M.  &  St.  P.  R.  Co.,  31 
Fed.  Rep.  531. 

Plaintiff,  who  was  driving,  stopped  to  al- 
low one  train  to  pass,  but  was  struck  in 
crossing  the  track  by  a  train  running 
rapidly  on  another  track.  There  was  evi- 
dence to  the  effect  that  the  bell  was  not 
rung  until  the  train  was  very  near  the  cross- 
ing, and  it  was  then  too  late  to  be  useful. 
Held,  sufficient  to  authorize  the  jury  in 
finding  that  the  plaintiff  exercised  due  care. 
Stott  v.  New  York,  L.  E.  Or*  IV.  R.  Co.,  50 
A^.  Y,  S.  R.  500,66  Hun  633,  tnem.,  21  N.  Y. 

Supp.  353- 

Plaintiff  waited  at  a  crossing  until  a  train 
passed  and  then,  in  attempting  to  cross, 
was  struck  by  another  train  running  in  the 
opposite  direction.  There  was  nothing  to 
prevent  her  seeing  the  train  striking  her, 
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except  the  smoke  from  the  other  train. 
Held,  that  the  company  was  entitled  to  a 
nonsuit  on  the  ground  of  contributory  neg- 
lijjence.  Whalen  v.  New  York  C.  &•  H.  R. 
K.  Co.,  40  A'.  Y.  S.  R.  566,  61  Hun  623,  15 
A'.  I'.  Supp.  941.— Following  Heaney  v. 
Long  Island  R.  Co.,  112  N.  Y.  122,  20  N.  Y. 
S.  R.  296. 

A  person  driving  a  team  stopped  at  a 
crossing  to  allow  a  train  to  pass,  and  imme- 
diately upon  its  moving  off  the  crossing  the 
gate-i<eeper  raised  the  gate  and  signaled 
him  to  cross.  The  approach  to  tiie  track 
was  on  a  down  grade  and  the  view  ob- 
structed. Held,  that  he  was  not  negligent 
in  proceeding  across  the  track  at  a  trot, 
or  in  failing  to  act  with  the  best  judg- 
ment when  he  found  himself  in  imminent 
danger  from  an  approaching  train.  Bond 
V.  XrM  York  C.  &^  H.  R.  R.  Co..  23  A'. 
Y.  Supp.  450,  52  A^.  Y.  S.  R.  637,  69  Hun 
476. 

While  plaintiff  with  a  team  was  approach- 
ing the  place  where  defendant's  track 
crossed  the  highway,  she  observed  a  pas- 
senger train  pass,  but  did  not  expect  any 
other  train  at  tiiat  time,  although  she  had 
seen  a  freight  train  standing  on  the  track, 
headed  that  way,  in  the  town  she  had  just 
left.  Tiie  railroad  at  that  point  cuts 
through  a  hill,  so  as  to  obstruct  the  view 
from  the  wagon  road.  Plaintiff  had  passed 
tlie  crossing  many  times  before  and  was  fa- 
miliar with  it.  She  had  always  used  great 
care  in  looking  for  trains,  hut  on  this  occa- 
sion she  did  not  stop  to  look  or  listen.  Her 
team  came  into  collision  with  a  passing  en- 
gine and  she  sustained  considerable  dam- 
age. Held,  that  the  plaintiff  was  guilty  of 
contributory  negligence.  Durhiii  v.  Oregon 
R.  &^  N.  Co.,  32  Am.  &^  Eng.R.  Cis.  149,  17 
Greg.  5,  II  Am,  St.  Rep.  778,  I7  /''"•-  -A'</. 
5,_Qu()TF.n  IN  Louisville  &  N.  R.  Co.  v. 
Crawford.  89  Ala.  240. 

328.  Colliding  with  cxpross  wagon 
ill  .so  crossing.— Plaintiff  was  struck  by 
an  express  wagon  in  passing  a  train  at  a 
crossing.  It  appeared  that  two  trains  lay 
on  the  track  headed  in  opposite  directions 
and  an  engine  exhausting  a  great  amount 
of  steam,  and  as  one  train  moved  up  he 
started  to  cross  and  when  near  the  engine 
tiie  wind  puffed  the  steam  and  smoke  over 
him  just  at  the  moment  that  plaintiff  was 
struck.  Plaintiff  was  charged  with  contrib- 
utory negligence  in  I  is  manner  of  crossing. 
Held,  that  the  question  of  negligence  was 


for  the  jury.    Post\.  United  States  Exp.  Co., 
76  Mich.  574,  43  A^.  IV.  Rep.  636. 

320.  When  negligence  in  attempt- 
ing to  .so  cross  is  for  jury.*— It  ap- 
peared that  the  plaintiff,  in  attempting  to 
cross  the  track,  was  struck  by  a  car  of  a 
freight  train  which  had  been  separated  from 
the  rest  of  the  train  for  the  purpose  of  mak- 
ing a  running  switch.  The  plaintiff's  evi- 
dence tended  to  show  that  she  was  driving 
with  care,  and  in  approaching  the  crossing 
sa'v  a  train  pass,  but  saw  no  flagman  and 
received  no  warning  that  another  car  was 
coming.  At  a  point  forty-six  feet  from  the 
crossing  she  coula  have  seen  along  the 
track  forty-six  feet  in  the  direction  from 
which  the  car  came ;  at  thirty  feet  from  the 
crossing  she  could  have  seen  the  track  for 
more  than  half  a  mile,  but  she  did  not  look 
in  that  din  ction  from  those  points,  and 
gave  as  a  reason  therefor  that  she  did  not 
suppose  that  one  train  would  follow  another 
so  closely.  Held,  that  the  (juestion  whether 
the  plaintiff  was  in  the  exercise  of  due  care 
was  for  the  jury.  French  v.  Taunton  Branch 
R.  Co.,  116  Mass.  537,  7  Am.  Ry.  Rep.  460. — 
Distinguished  in  Hinckley  v.  Cape  Cod 
R.  Co.,  120  Mass.  257.  Not  foi.i.owf.d  in 
Ormsbee  v.  Boston  &  P.  R.  Corp.,  14  R.  I. 
102,  51  Am.  Rep.  354.  Revikwkd  in  Solen 
V.  Virginia  &  T.  R.  Co.,  13  Nev.  106. 

Wiiere  a  girl,  just  after  the  passage  of  a 
train,  attempted  to  cross  a  track  and  was 
injured  by  a  train  approaching  from  the 
opposite  direction  without  sounding  the 
whistle  or  ringing  the  bell,  the  question  as 
to  her  contributory  negligence  should  be 
allowed  to  go  to  the  jury, and  it  is  improper 
for  the  court  to  order  a  nonsuit.  McGralh 
v.  Hudson  River  R.  Co.,  19  How.  Br.  (A'.  1'.) 
211,  32  Barb.  144. 

Plaintiff,  a  girl  sixteen  years  old,  was 
passing  along  a  street  in  the  cityof  Buffalo, 
going  south,  across  defendant's  tracks  (five 
in  number).  She  had  crossed  two  of  these 
tracks.  She  looked  both  ways  and  saw  a 
train  approaching  from  the  east,  on  the 
fiftli  track.  She  stopped  for  this  train  to 
pass,  standing  between  the  second  and 
third  tracks,  within  about  a  foot  of  the 
third.  She  had  been  standing  thus  a  short 
time,  and  about  as  the  train  passed  which 


*  Sec  also  ,ri,tf,  318,  258,  .SOT,  311. 

Injuries  at  trossinijs.  Whether  failure  to 
look  tor  detacliL-il  tars  Is  t<>ntril)Utory  ncRli- 
gcncc  is  for  the  jury,  see  43  Am.  &  Eno.  R  Cas. 
19!,  abslr. 
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she  was  watching,  was  struck  and  injured  by 
the  tender  of  a  locomotive  backing  up  from 
the  west,  on  the  third  track,  which  gave  no 
warning,  by  ringing  a  bell  or  sounding  a 
whistle,  of  its  approach.  Plaintifl  was  non- 
suited at  the  circuit  on  the  ground  of  con- 
tributory negligence.  }hld,  error;  that 
the  question  was  one  of  fact  for  the  jury. 
HaycrofI  v.  [Mke  Shore  &*  M.  S.  K.  Co.,  64 
N.  Y.  636 ;  ajfirmiiig  2  Hun  4S9,  5  7".  (&*  C. 

49- 

Plaintifl  approached  a  village  crossing  at 
dusk  wiien  two  trains  were  passing,  going 
in  opposite  directions.  She  waited  until 
the  one  nearest  to  her  had  passed  the 
crossing,  and  upon  stepping  on  the  track 
was  struck  by  a  hand-car  which  was  follow- 
ing the  train  without  lights  or  signals.  The 
crossing  was  not  lighted  and  there  was 
nothing  to  enable  one  to  see  the  hand-car. 
Held,  that  the  question  of  contributory 
negligence  was  for  the  jury.  Suiter  v.  New 
York,  L.  E.  <&-  W.  N.  Co.,  7  A'.  Y.  S.  A'.  687, 
44  Hun  627.  —  Distinguishing  Hart  v. 
Hudson  River  Bridge  Co.,  84  N.  Y.  62. 
Quoting  Stackus  v.  New  York  C.  &  H.  R. 
K.  Co..  79  N.  Y.  469. 

FlaintilT  approached  a  familiar  crossing 
in  the  evening,  where  there  were  several 
tracks  but  no  flagman.  He  stopped  on  one 
track  to  allow  a  train  on  another  to  get  out 
of  the  way  and  was  injured  by  a  second 
train  running  without  signals.  He  testified 
that  he  did  not  know  the  main  tracks  on 
which  the  regular  trains  ran.  He/d,  that 
the  facts  did  not  disclose  contributory  neg- 
ligence as  a  matter  of  law.  Blaiser  v.  New 
York,  L.  E.  &'  IV.  A\  Co.,  1 10  N.  Y.  638, 
mem.,  17  N.  E.  Rep.  692,  17  A'^.  Y.  S.  A*.  145, 
13  Cefif.  Rip.  231. 

PlaintilT  stood  at  a  crossing  on  a  dark 
night  where  there  were  several  tracks  imtil 
a  train  passed,  and  then  was  struck  by  a 
train  going  in  the  opposite  direction  as  he 
was  crossing.  The  first  train  passing  made 
considerable  noise,  and  there  was  a  conflict 
of  evidence  as  to  whether  the  statutory 
signals  were  given  by  the  second  train. 
The  second  train  carried  a  headlight,  but 
there  were  various  other  lights  near  the 
crossing  that  would  tend  to  confuse  the 
sight.  Held,  that  the  question  of  contribu- 
tory negligence  was  properly  left  to  the 
jury,  lieckwith  v.  New  York  C.  6-  H.  R. 
R.  Co.,  7  A^.  Y.  Supf).  719.  28  A'.  Y.  S.  R. 
130,  54  f/un  446;  affirmed  in  125  A'.  Y.  759. 
»//<•'//.— Quoting  Parsons  v.  New  York  C.  & 


H.  R.  R.  Co.,  113  N.  Y.  364.  21  N.  E.  Rep. 

VII.  PROCEDUBE. 

I.  Pleadings.* 

330.  Generally.— A  recovery  for  per- 
sonal injuries  cannot  be  had  under  a  statute 
conferring  a  right  of  action  where  a  person 
is  injured  at  a  crossing  of  a  highway  at 
grade,  and  the  employes  in  charge  of  the 
engine  neglect  to  ring  the  bell  or  blow  the 
whistle,  when  the  counts  in  the  declaration 
are  founded  upon  other  statutory  provisions 
which  make  a  railroad  company  liable  for 
the  loss  of  the  life  of  a  passenger  through 
its  negligence  or  for  the  life  of  a  person  in 
the  exercise  of  due  diligence  and  not  a  pas- 
senger. Allerton  v.  Boston  <S>»  M.  R.  Co.,  34 
Am.  &*  Eng.  R.  Cas.  563,  146  Mass.  241,  5 
A'.  Eng.  Rep.  825.  15  A^.  E.  Rep.  6ji. 

A  complaint  under  the  Mass.  Act  of  1874, 
ch.  372,  §  164,  making  railroads  liable  for 
damages  by  reason  of  the  failure  to  ring  a 
bell  or  sound  a  whistle  at  grade  crossings, 
must  allege  that  the  accident  occurred  at  a 
grade  crossing ;  that  such  signals  were  not 
given,  and  that  the  failure  caused  or  con- 
tributed to  the  injury.  Wright  v.  Boston 
(S-  M.  R.  Co.,  2  Am.  &»  Eng.  R.  Cas.  121,  1 29 
Mass.  440. 

The  complaint  substantially  set  out  that 
the  plaintitT,  before  attempting  to  drive 
over  the  crossing,  stopped,  looked,  and  lis- 
tened, but  by  reason  of  a  deep  cut  on  the 
defendant's  line  and  intervening  underbrush 
was  unable  to  sec  an  approaching  train,  and 
then  upon  endeavoring  to  drive  over  said 
crossing,  which  was  slightly  higher  than  the 
rest  of  the  highway  so  as  to  impede  the 
vehicle,  was  run  down  and  driven  over  by 
an  engine  on  defendant's  road,  which  came 
through  the  cut  above  mentioned  at  a  reck- 
less rate  of  speed,  viz.,  fifty  miles  an  hour, 
giving  no  signal  and  making  no  sound  to 
alarm  the  plaintifT.  in  consequence  of  which 
he  was  injured  without  any  negligence  on 
his  part,  by  the  negli)jence  of  the  company 
defendant.  Held,  that  said  complaint  did 
not  contain  anything  from  which  contrib- 
utory negligence  on  the  part  of  the  plaintiiT 
could  be  inferred,  and  that  it  was  therefore 
not  demurrable  on  that  ground.    Pittsburgh, 

*  See  also  nnte,  83,  159,  227  ;  and  also 
Pleading,  20,  115. 

Variance  between  pleading  and  proof,  see 
Pleading,  130. 
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C.  &•  St.  L.  R.  Co.  V.  Wr^ht,  5  Am.  <&* 
Eng.  K.  Cas.  628,  80  /«</.  182. 

The  complaint  alleged  that  the  plaintiff 
was  driving  in  the  night-time  along  a  public 
liighw;iy  which  crossed  the  defendant's 
railroad;  that  a  train  of  the  defendant  was 
hacked  toward  and  over  said  crossing,  and 
the  defendant  carelessly  and  negligently 
omitted,  while  approaching  said  crossing,  to 
give  any  signal  by  bell  or  whistle,  or  other- 
wise; tiiat  before  crossing  the  railroad 
track  the  plaintiff  stopped  and  listened,  but, 
on  account  of  the  negligence  of  the  defeiid- 
;int,  he  neither  saw  nor  heard  any  train  ap- 
proaciiing;  and  that  the  accident  occurred 
without  any  fault  or  negligence  on  his  part. 
J/M,  thiit  the  complaint  showed  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence. 0/1/0  <S>»  A/.  A'.  Co.  V.  McDatield,  5 
Ind.  App.  108,  31  N.E.  Rep.  836.— Follow- 
ing Chicago,  St.  L.  &  P.  R.  Co.  v.  Nash,  i 
Ind.  App.  298. 

331.  Ah  to  defects  in  cros.siii{;s.*— 
In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  in  consequence  of  a 
defective  railroad  crossing,  a  complaint  is 
bad  which  does  not  show  with  sufficient 
certainty  that  the  defendant  ever  held  out 
any  invitation,  express  or  implied,  to  cross 
at  the  crossing  in  question,  which  is  not 
shown  to  have  been  part  of  a  public  high- 
way. The  averment  that  the  defendant 
gave  a  license  to  the  public  to  cross  at  that 
point  is  insufficient  to  render  it  liable. 
Stewart  v.  Pennsylvania  R.  Co.,  {Ind.)  14 
Am.  &^  Eng.  R.  Cas.  679. 

The  defects  in  a  complaint  may,  in  some 
cases,  be  aided  by  an  answer.  The  answer 
in  the  above  case  averred  that  after  the 
public  had  begun  to  use  the  place  in  ques- 
tion as  a  crossing,  the  same  was  constructed 
and  repaired,  as  alleged  in  the  complaint, 
for  the  accommodation  and  convenience  of 
the  persons  crossing  said  railroad,  and  not 
otherwise.  Held,  that  this  averment  prac- 
tically admitted  that  the  company  had  in- 
vited the  public  to  use  the  crossing,  and 
that  it  was  liable  accordingly.  Stewart  v. 
Pennsylvania  R.  Co.,  (Ind.)  14  Am.  «S»  Eng. 
R.  Cas.  679. 

In  the  law  all  crossings  of  highways  by  a 
railroad  are  classed  together,  and  if  there 
is  any  reason  why  a  particular  crossing  is 
more  dangerous  than  others,  it  should  be 
averred  and  proved.     Klanovjski  v.  Grand 

*  See  also  ante,  2&-44,  224. 


Trunk  R.  Co.,  64  Mich.  279,  31  A^.  W.  Rep. 
275. 

When  the  negligence  alleged  in  the  peti- 
tion is  that  the  defendant  "  failed  and  neg- 
lected to  construct  and  maintain  a  good  and 
sufficient  crossing,"  and  pern'.itied  "said 
crossing  to  be  and  remain  in  a  dangerous 
condition,"  an  instruction  that  it  was  the 
duty  of  the  defendant  to  maintain  a  cross- 
ing which  would  be  "  reasonably  safe  and 
convenient  "  for  public  travel  is  justified  by 
the  pleadings.  lUmim  v.  Hannibal  &•  St. 
J.  R.  Co.,  42  Am.  &>  Eng.  R.  Cas.  87,  99 
Mo.  310,  12  S.  IV.  Rep.  ess. 

A  plaintiff  seeking  to  recover  for  injuries 
sustained  by  him  on  account  of  the  alleged 
failure  of  the  defendant  company  to  keip 
in  repair  a  good,  safe,  and  substantial  cross- 
ing over  its  road  track,  is  not  required  to 
allege  with  specific  particularity  the  char- 
acter of  the  defects  in  such  crossing.  A 
general  allegation  in  the  petition  of  the  in- 
sufficiency of  the  crossing,  that  it  had  not 
been  properly  prepared,  fixed,  or  kept  in 
repair,  and  that  it  was  rotten,  and  otherwise 
defective  and  insufficient,  puts  the  defend- 
ant on  notice  of  the  case  he  is  required  to 
meet.  East  Line  &•  R.  R.  R.  Co.  v.  Brinker, 
68  Tex.  500,  3  S.  W.  Rep.  99.— DlSTlN- 
GULSHING  Waldhier  v.  Hannibal  &  St.  J.  R. 
Co.,  2  Am.  &  Eng.  R.  Cas.  146,  71  Mo.  514. 

332.  Ah  to  iiianiier  of  loentiiiK  niid 
coiistriietiiif;  traek. — In  a  suit  for  an 
injury  caused  by  the  condition  of  its  track 
at  a  place  where  it  crossed  a  highway,  the 
declaration  alleged  that  the  company  was 
chartered  with  authority  to  construct  and 
operate  a  steam  railroad  and  had  constructed 
it  at  the  crossing  in  question  before  the  in- 
jury complained  of.  Held,  to  be  a  sufficient 
averment  that  the  structure  was  legally 
placed  upon  the  highway.  Allen  v.  AWf 
Haven  &•  N.  Co.,  14  Am.  &*  Eng.  R.  Cas. 
615,  50  Conn.  215. 

In  an  action  for  injuries  at  a  highway 
crossing  an  allegation  in  the  complaint  that 
the  railroad  was  so  located  and  constructed 
at  said  crossing  that  a  train  or  engine  could 
not  be  seen  by  a  person  on  the  highway 
until  so  near  that  it  was  difficult  or  impos- 
sible to  avoid  being  struck,  and  that  it  was 
negligent  thus  to  locate  and  construct  it.  is 
sufficiently  certain.  Lehnertz  v.  Minneap- 
olis Sf^  St.  L.  R.  Co.,  isAm.  &•  Eng.  R. 
Cas.  370,  31  Minn.  219,  17  A'.  W.  Rep.  376. 
— Following  Madden  v.  Minneapolis  & 
St.  L.  R.  Co.,  30  Minn.  453. 
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333.  Lcaviiii;  cnrH  on  crossings.  — 

In  an  action  to  recover  damages  for  injuries 
sustained  through  plaintiff's  horse  being 
frii^htened  by  a  car  standing  upon  a  cross- 
ing, tlie  complaint  need  not  necessarily  aver 
what  employes  left  or  placed  the  cars  upon 
the  track,  and  that  it  was  the  duty  of  such 
employes  to  have  moved  the  car.  Pitts- 
f'lirti/i,  C.  &*  Sf.  L.  A'.  Co.  V.  Kitlcy,  37  Am. 
L^  Eit;j;.  1\.  Cas.  511,  118  //id.  152,  20  A'.  E. 
R,-p.  727. 

A  declaration  states  a  good  cause  of 
action  in  alleging  that  defendant,  in  placing 
its  cars  .so  as  to  obstruct  a  highway  crossing, 
and  in  leaving  them  there,  has  so  negli- 
gent!^ conducted  itself  as  to  cause  the  in- 
jury. Young  V.  Di'troit,  G.  H.  &^  M.  R.  Co., 
n)  Am.  &•  Eng.  K.  Cas.  417,  56  J//i//.- 430, 
23  A'.  It'.  AV/.  67. 

334.  Nt'{j:Ii{;eiicc  in  operating  cars 
at  croHsings.* — The  complaint,  under  the 
Illinois  statute,  to  recover  a  penalty  for  the 
failure  to  ring  a  bell  or  sound  a  whistle  on 
approaching  a  public  crossing,  must  describe 
the  highway,  either  by  name,  location,  or 
tcnnini,  so  that  the  company  may  have 
notice  of  where  the  injury  occurred.  Chi- 
cago &•  A.  A'.  Co.  V.  Hinvarii,  38  ///.  414. 

The  allegation  that  the  defendant,  with 
gross  negligence  and  in  a  careless  and  reck- 
less manner,  caused  one  01  its  locomotives, 
then  and  there  operated  by  its  servants  and 
agents,  to  rapidly  approach  the  street  cross- 
ing where  the  accident  occurred,  without 
having  the  headlight  lit  in  said  locomotive, 
and  without  giving  any  reasonable,  timely, 
or  proper  warning,  notice,  or  signal  of  its 
approach,  either  by  ringing  the  bell  or  blow- 
ing the  whistle  at  a  safe  and  reasonable  dis- 
tance from  said  crossing,  fails  to  show  that 
the  accident  or  injury  was  caused  by  the 
negligence  of  the  defendant.  Pitlsburgli,  C. 
&*  .St.  L.  R.  Co.  V.  Conn,  104  Ind.  64,  3  A'. 
E.  Rep.  636. 

An  averment  that  defendant  negligently 
and  carelessly  drove  a  certain  locomotive 
upon  the  railroad  up  to,  upon,  and  jicross  a 
certain  public  highway  at  the  crossing  of 
the  same  and  the  spid  railroad,  without 
giving  the  necessary  statutory  sis^niils,  viz., 
ringing  a  bell  or  sounding  a  whistle,  was  a 
sulTiciently  specific  averment  of  defendant's 
negligence  when  taken  in  connection  with 
the  averment  of  consequential  injury,  and 
it  entitled   plaintiff  to  support   it  by  evi- 

*Sec  also  (>»/<>,  227. 


dence,  under  defendant's  plea  to  the  gen- 
eral issue.  Chicago  &*  N,  E.  R.  Co.  v.  Miller, 
6  Am.  <S-  Eng.  R.  Cas.  89,  46  Mich.  532,  9 
A'.   \V.  Rcp.%\\. 

A  complaint  that  defendants,  "  by  the 
culpable  negligence,  carelessness,  unskilful- 
ness,  and  mismanagement  of  said  defend- 
ants and  their  employes,  vvrf)ngfully  ran  a 
locomotive,  with  a  train  of  cars  thereto  at- 
tached," against  the  plaintilT's  horses  and 
wagon,  while  lawfidly  traveling  along  the 
public  highway — held,  not  bad  for  failing 
to  allege  the  physical  facts  constituting 
the  negligence.  Clark  v.  Chicago,  M.  &> 
S/.  P.  R.    Co.,  28  Minn.  69,  9  N.  W.  Rep. 

75- 

335. in  approacliing  crossing 

at  too  great  simmmI.* — In  an  action  for 
injuries  from  a  collision  at  a  street  crossing, 
the  facts  were  sufficiently  stated  in  the  alle- 
gation that  the  company's  train  was  run 
across  a  street  "at  a  flangerous,  reckless, 
and  unusual  rate  of  speed  of  fifty  miles  per 
hour,  over  and  across  said  street,  whers  a 
great  many  persons  were  constantly  passing 
and  crossing,"  thereby  injuring  the  plaintiff 
atid  flemolishing  her  wagon  ;  and  the  avei- 
ment  that  those  in  charge  of  the  train  made 
no  effort  to  stop  or  check  the  same,  but  ran 
it  at  that  speed  upon  plaintiff  and  injured 
her  without  any  negligence  on  her  part,  is  a 
sulFicient  charge  of  negligence  on  the  part  of 
tiie  company's  agents.  Whether  the  facts 
were  as  alh'ged  was  for  the  jury  to  deter- 
mine from  the  evidence,  Chicago,  St.  L.  &^ 
P.  R.  Co.  V.  Spilh-r,  55  Am.  &-  Eng.  R.  Cas. 
200,  134  Ind.  380.  33  A'.  E.  Rip.  2S0. 

A  complaint  alleged  that  plaintiff  was 
driving  along  a  highway  towards  a  crossing, 
and  that  the  defendant  negligently  caused 
one  of  its  locomotives  with  a  train  attached 
to  approach  said  crossing  and  then  and 
there  to  pass  the  same  at  a  great  and  un- 
usual rate  of  speed  without  proper  care,  and 
negligently  omitted  while  so  approaching 
and  crossing,  to  give  any  reasonable,  proper, 
or  timely  signal  by  ringing  the  bell  or 
sounding  the  whistle  at  a  proper  distance 
from  the  crossing,  by  reason  of  whicii  plain- 
tiff, being  unaware  of  the  approach  of  said 
train  and  by  reason  of  said  negligence  and 
without  any  fault  of  his  own,  was  struck  by 
said  train  and  injured,  //eld,  that  the  com- 
plaint was  sufficiently  specific.     Pittsburgh, 


*Scc  also  ante,  108-189,  208,   320i 
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C.  &*  Sf.  L.  H.  Co.  V.  Martin,  8  Am.  &*  Eng. 
R.  Cas.  253,  82  Ind.  476. 

A  complaint  to  recover  damages  for  an 
injury  received  at  a  crossing,  and  alleged  to 
have  been  "  caused  by  the  reckless,  negli- 
gent, and  wilful  conduct  of  the  defendant's 
employes "  in  propelling  a  locomotive 
backwards  over  the  crossing,  the  track 
being  hidden  from  view  by  intervening 
buildings,  at  a  dangerous  rate  of  speed 
without  giving  warning  by  bell  or  whistle, 
is  not  good  as  charging  a  wilful  injury,  and, 
there  being  no  averment  negativing  con- 
tributory negligence,  it  is  bad  on  demurrer. 
Louisville,  N.  A.  &*  C.  R.  Co.  v.  Bryan,  107 
Ind.  51,  7  N.  E.  Rep.  807.— Followed  in 
Belt  R.  &  S.  Y.  Co.  v.  Mann.  107  Ind.  89. 
Ri:viEWED  IN  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Ader,  no  Ind.  376,  9  West.  Rep.  190,  11 
N.  £.  Rep.  437. 

2.  Evidence. 

336.  Generally.* — In  a  suit  for  an  in- 
jury inflicted  by  a  train,  alleged  to  have  be- 
longed to  the  company,  or  operated  by  it, 
full  and  undoubted  proof  of  the  fact  that 
the  company  owned  the  train,  or  was  oper- 
ating the  same,  is  not  required  of  the  plain- 
tiff. In  the  absence  of  positive  proof  on 
the  subject  by  the  company,  it  will  be  suffi- 
cient if  the  plaintiff's  evidence  is  prima 
facie  sutlicient  to  show  the  fact.  Pittsburg, 
C.  6-  St.  L.  R.  Co.  v.  h'nutson,  69  ///.  103. 

It  having  been  proved  that  the  injury  was 
caused  by  an  engine  and  car  while  being 
operated  on  a  track  belonging  to  the  de- 
fendant, and  it  being  admitted  by  counsel 
for  defendant,  upon  the  trial,  that  the  de- 
fendant was  a  corporation,  and  that  at  the 
time  of  the  accident  it  owned  and  operated 
the  railroad  upon  which  the  injury  com- 
plained of  occurred,  it  was  not  necessary  for 
the  plaintiff  to  prove  the  ownership  of  the 
car  which  struck  his  horse,  or  of  the  engine 
which  was  pi;::h:ii^-  the  car,  or  that  the  fire- 
man and  enRineer  were  the  employes  or 
agents  of  the  defendants.  Lake  Erie  «S>» 
H'.  R.  Co.  V.  Carson,  4  Ind.  App.  185,  30  M 
E.  Rep.  432. 

It  was  not  necessary  that  proof  be  given 
of  notice  to  defendant  of  the  condition  and 
surroundings  of  a  crossing,  where  the 
crossing  in  question  was  a  part  of  defend- 
ant's own  roadway,  across  which  the  com- 
pany's agents  and  employes  were  constantly 

»See  also  ante,  84, 90,  lOO,  161,  234. 
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passing.  Chicago,  St.  L.  &*  P.  R.  Co.  v. 
Spilker,  55  Am.  &*  Eng.  R.  Cas.  200,  134 
Ind.  380,  33  A^.  E.  Rep.  280. 

Defendant  company  was  sued  for  an  in- 
jury at  a  crossing,  and  was  ciiarged  with 
negligence,  in  that  its  flagman  did  not  give 
sufficient  warning.  At  the  trial  the  com- 
pany offered  in  evidence  a  flag  similar  to  the 
one  used  by  the  flagman  at  the  time  of  the 
accident,  which  was  excluded.  Hc/d,  that 
inasmuch  as  the  flag  was  not  the  only  means 
available  to  the  company  for  the  purpose  of 
illustrating  the  one  used  by  the  flagman  at 
the  time  of  the  accident,  its  exclusion  was 
not  such  error  as  to  entitle  the  company  to 
a  new  trial.  Quill  v.  JVe7v  York  C.  6-  H.  R. 
R.  Co.,  16  Daly  (N.  Y.)  313.  32  N.  Y.  S. 
R.612,  II  N.  Y.  Supp.  80;  affirmed  in  126 
N.   Y.  629,  mem.  ;  36  A^.  Y.  S.  R.  1012. 

Where  a  company  has  set  up  the  defense  of 
contributory  negligence  to  an  action  against 
it  to  recover  for  injuries  to  a  wagon  and 
team  at  a  crossing  through  its  neglecting  to 
give  proper  warnings,  it  is  error  to  exclude 
evidence  tending  to  show  contributory  neg- 
ligence. Missouri,  K.  &*  T.  R.  Co.  v. 
Moore,  4  Tex.  App.  (Civ.  C<w.)  323,  15  S. 
W.  Rep.  714.— Quoting  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Kutac.  72  Tex.  643. 

In  an  action  for  injuries  at  a  crossing, 
evidence  as  to  the  manner  in  which  the 
plaintitThad  crossed  the  tracks  a  few  hours 
before  the  accident,  to  show  negligence  on 
his  part,  is  irrelevant.  Delaware,  L.  &•  IV. 
R.  Co.  V.  Converse,  49  Am.  <S*  Eng.  R.  Cas. 
323,  139  U.  S.  469,  1 1  Sup.  Ct.  Rep.  569. 

337.  Biir<leii  of  proof.*— A  plaintiff 
suing  for  an  injury  at  a  crossing  has  the 
burden  of  proof  both  to  show  negligence  of 
the  company  and  his  own  freedom  from 
contributory  negligence.  Tucker  v.  Dun- 
can,  6  Am.  &•  Eng.  R.  Cas.  268,  4  Woods 
{U.S.) 652, 9  Fed.  Rep. 867.  Lesan  v.  Maine 
C.  R.  Co.,  23  Am.  &*  Eng.  R.  Cas.  245,  77 
Me.  8s. 

The  burden  is  on  plaintiff  injured  in  a 
collision  at  a  crossing  to  show  by  a  prepon- 
derance of  the  evidence  that  he  was  vigi- 
lant to  ascertain  the  approach  of  a  train. 
Cincinnati,  I.,  St.  L.  <S>«  C.  R.  Co.  v.  Howard, 
124  Ind.  280,  24  A'.  E.  Rep.  892. 

While  Mo.  Rev.  St.  1889,  §  2608,  requir- 
ing signals  by  bell  or  whistle  on  a  loco- 


*See  also  ante,  162,  22(>  ;  and  also  Con- 
tributory Negligenck,  103-107  ;  Plead- 
ing. 122. 
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motive  approaching  highways,  shifts  the 
burden  of  proof  to  the  railroad  as  to  the 
cause  of  injuries  sustained  by  persons  at 
public  crossings  wlicre  no  statutory  signal 
was  f;iven,  yet  it  does  not  chiinge  the  estab- 
lulled  rule  that  if  tlie  plaiiitifT's  proof  dis- 
',  l.'.'ses  that  the  damages  resulted  from 
inoiher  cause  than  tiic  negligence  of  the 
ra'road  in  omitting  the  required  signal 
tlure  can  be  no  recovery.  A'i'/t/in'  v.  Hai'ni- 
b.il  &*  S/.  J.  A'.  Co.,  105  Mo.  270,  15  .«•'.  IV. 
A',p.  983,  16  S.  ir.  A',-/.  837. 

:<:tH.  WiMMi  Niitttciviit  Ui  Hiistaiii 
verilirt  for  iilaiiititt'."'— In  an  action  to 
recover  for  injuries  at  a  highway  crossing, 
where  the  ver<lict  is  fairly  supported  by  the 
evidence  and  tliere  is  no  substantial  error 
committed  by  the  trial  court,  the  appellate 
court  will  not  interfere  with  the  verdict. 
C7//i,ij[o.  M.  «S-  .S7.  r.  K.  Co.  v.  Afa/ur,  27 
///.  .ip/>.  24. 

i'roof  that  plaintiff's  intestate  was  killed 
at  a  crossing  where  it  appeared  that  the 
gates  were  up  and  that  the  train  was  running 
at  an  unlawful  speed  without  signals  shows 
such  negligence  as  will  sustain  a  verdict  for 
plaintiff.  J\'nnsyh>anii  Co.  v.  Siran,  yj  III. 
App.  83. 

Where  plaintiff,  before  crossing  the  track, 
stopped  and  looked  each  way  tor  cars  and 
saw  none,  and  the  engine  which  struck  him 
was  running  backwards  at  a  high  rate  of 
speed,  forbidden  by  the  city  ordinance,  and 
neither  the  engineer  nor  the  fireman  was 
looking  out  upon  the  side  of  the  track  the 
plaintiff  was  approaching,  and  no  whistle 
was  sounded,  and  the  evidence  was  conflict- 
ing as  to  whether  or  not  the  engine  bell 
was  run;,',  the  evidence  is  sufTicient  to  sup- 
port a  verdict  for  the  plaintiff,  and  a  motion 
of  defendant  for  a  verdict  is  rightly  over- 
rule<i.  CliiHipit  V.  C///i<ij,'o.  .SV.  /*.  <^  A'.  C. 
A'.  Co..  84  /crt'ii  71,  50  .V.  ff^.  K.p.  673. 

A  venlict  for  plaintiff  in  an  action  for 
injuries  caused  by  a  train  striking  his  wagon 
at  a  crossing  will  nut  be  reversed  where  the 
evidence  shows  that  the  track  alwnit  the 
Tossing  was  in  bail  condition  and  that  the 
train  was  running  at  a  high  rate  of  speed 
and  gave  no  signals  of  its  approach ;  and 
where  it  appears  that  the  plaintiff  looked 
and  listened  for  trains  before  <lriving  on  the 
track;  that  the  wheels  <>f  his  carriage 
caught  in  a  rail,  delaying  him,  when  he  was 
almost   immediately   struck    by   the  train ; 


*See  Also  aHtf,  210,  220;  fio'i,  .'lAO. 


that  the  persons  on  the  train  might 
have  seen  plaintiff  when  two  or  three  hun- 
dred yards  away,  but  from  his  position  on 
the  wagon  he  could  not  have  seen  the  train 
that  distance.  Gtthiston,  If.  &-  S.  A.  A'. 
Co.  V.  Maliilii,  (7'fx.)  19  .V.  /F.  AV/.  376. 

Evidence  that,  by  reason  of  excavations, 
the  formation  of  the  land  in  the  vicinity  of  a 
railroad  crossing,  and  the  presence  of  tim- 
ber near  the  crossing,  it  was  somewhat 
difficult  for  persons  near  it  on  the  highway 
to  see  an  approaching  train,  would  support 
a  finding  by  the  jury  that  a  failure  to  signal 
the  approach  of  the  train  by  bell  or  whistle 
was  negligence,  although  such  signals  were 
not  required  by  statute.  F.ilerl  v.  Green 
Hay  &*  M.  A'.  Co.,  48  11 '/s.  606.  4  X.  II'.  A'</. 
769. 

Such  a  finrling  may  be  supportcfl  bymc* 
negative  testimony,  notwithstanding  posi- 
tive testimony  on  defentlanl's  part  that 
sijjnals  were  given.  Eilnt  v.  (inrn  Ihiv  &■» 
M.  li.  Co.,  48  /fV.v.6o6,  4  A'.  II'.  Kt-p.  {(m).— 
Foi.i.owiNd  Urbanek  ?/.  Chicago,  M.  &  St. 
P.  H.  Co.,  47  Wis.  59. 

In  an  action  on  the  case  to  recover  for  a 
personal  injury  alleged  to  have  resulted 
from  the  negligence  of  defendant,  where 
there  was  evidence  tending  to  show  that 
the  plaintiff  was  struck  by  cars  being  moved 
by  defendant  at  a  street  crossing  ;  that  the 
train  w.is  being  run  at  an  unusual  rate  of 
speed;  that  no  bell  was  rung  or  whistle 
sounded;  that  there  was  no  li^ht  on  the 
forward  car  that  struck  the  |)Iaintiff,  and 
♦h.it  |)laintiff  was  observing  due  care  for 
his  safety — lielil,  that  such  facts,  assimiing 
them  to  have  been  proven,  established  a 
clear  right  of  recovery  in  tlvj  [)laintiff, 
I.(iJii'  Erie  &*  II'.  A'.  Co.  v.  /.ojffinger,  15  Am. 
(S-  A«;'.  A'.  Ciu.  371,  107  ///.  199. 

On  the  trial  of  an  action  based  on  de- 
fendant's negligence  in  constructini;  a  street 
crossing,  in  consequence  of  which  the  plain- 
tiff caught  her  foot  in  ai!  opening  therein, 
the  court  submitted  to  the  jury  this  ques- 
tion :  "  Was  the  i>laintiff,  when  she  got  her 
foot  caught,  passing  over  the  crossiiijj  in  the 
usual  way,  and  K<''"K  directly  across  the 
same?"  to  which  the  jury  answered,  "  Wc 
<lo  not  know."  Ilcld,  that  such  answer  was 
no  finding  whatever,  and  therefore  was  not 
inconsistent  with  a  general  verdict  for  the 
plaint'ff.  K/jiiiii.J.  &^  I'..  A'.  Co.  v.  RaymouJ, 
148  ///,  241.  35  A'.  1:.  A'/-/.  72'J. 

I'laintilT  was  driving  a  team  with  a  loaded 
wagon  across  u  track  and  was  injured  by  his 
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horses  taking  fright  at  a  train  backing  very 
neiir  to  them  and  running  away  and  throw- 
ing hini  out.  Held:  (i)  that  he  was  not 
negligent  in  attempting  to  cross  when  tiiere 
was  space  enough  before  the  train  com- 
menced to  back ;  (2)  that  tiie  company  was 
negligent  in  continuing  to  back  after  the 
employes  saw  that  the  horses  were  excited, 
when  by  pulling  up  a  little  plaintitT  could 
have  passed,  and  proof  of  such  facts  justi- 
fied a  verdict  for  plaintiff.  Illinois  C.  A*. 
Co.  V.  Larson,  42  ///.  /tp/>.  264. 

The  def(!nd;int  company  was  engaged  in 
the  operation  of  two  parallel  railroad  tracks 
which  ran  north  and  south.  A  highway 
crossed  both  tracks.  PlaintifT  and  another 
person  approached  the  crossings  going  east 
about  dark.  Before  reaching  the  first 
crossing  they  stop|)cd  twice  to  look  and 
listen  for  trains,  the  last  time  witiiin  50  or 
60  feet  west  of  thecrossing.  Seciiigor  hear- 
ing nothing,  the  team  was  sl.irled  at  a  slow 
trot  across  the  track.  When  it  had  about 
reached  it  plaiiitilT  saw  a  flash  from  the 
headlight  of  an  approaching  engine,  and 
before  the  wagon  had  cleared  the  track 
more  than  a  few  feet  a  passenger  train 
passed  at  great  speed.  When  the  loco- 
motive was  almost  at  the  crossing  the 
whistle  was  blown,  frightening  the  team  of 
mules,  which  ran  towards  the  east  crossi-ijv 
The  distance  between  the  two  tracks  W' ; 
216  feet.  When  the  mules  commenced  i) 
run  a  train  was  approaching  the  east  cross- 
ing. The  engineer  saw  that  the  team  was 
frightened  and  unmanageable  and  thought 
that  ii  was  trying  to  cross  the  track  ahead 
o(  the  train.  He  was  about  300  feet  and 
the  team  about  no  feet  from  the  ctoss- 
ing.  He  testified  that  he  could  not  stop 
tlie  train  in  time  and  that  he  increased  the 
speed  in  order,  if  pijssible,  to  pass  the  cross- 
ing before  the  team  reached  it.  As  the 
team  reached  the  crossing  the  engine  struck 
one  of  the  mules,  overturned  the  wa^on, 
ihrowing  plaintitT  out  and  severely  injuring 
him.  Jlflil,  thai  although  the  testimony 
was  conflicting  as  to  the  distance  that  a 
train  upon  the  lirsi  track  might  have  been 
seen  and  al.><o  as  to  the  nature  of  the  train 
which  first  passed,  the  evi<lencc  "'as  sufh- 
cient  to  sustain  a  verdict  for  f'»e  plaintilT, 
Pence  v,  ChiiWf^o,  A*.  /.  &*  P.  N.  Co.,  42  .////. 
»S-  Enj:;.  A".  Cas.  126,  79  lo^va  389,  44  .\\  II'. 
A'efi.  686. 

mm.  WlKMi  iM»t  Niitth'ioiit.  Plain- 
tifl's  intestate  was  found  on  tiie  track  on  a 


dark  night  at  a  crossing  mortally  wounded 
just  after  a  train  had  passed,  with  every- 
thing to  indicate  that  he  had  been  struck 
by  the  cars.  No  flagman  was  stationed  at 
the  crossing,  but  on  the  other  hand  there 
was  evidence  that  the  deceased  was  some- 
wliat  into.\icated.  J/elil,  that  the  evidence 
did  not  justify  a  verdict  for  the  plaintilT. 
Church  V.  Northern  J'ac.  A'.  Co.,  31  Fed. 
AV/.  529. 

PlaintilT  was  struck  by  defendant's  euf^ine 
v/hile  driving  a  gentle  horse  over  the  track 
jit  a  street  crossing.  For  fifty  feet  before 
he  reached  the  fack  defendant's  engine, 
witb  headlight  burning,  could  be  seen  by 
him  for  a  <listance  of  350  feet  from  the 
crossing.  In  view  of  this  (iliysical  fact 
testimony  that  he  looked  and  listened  for 
an  approaching  train  did  not  even  create  a 
cr)nflict  of  evidence  as  to  his  contributory 
negligence;  and  since  there  was  no  evi- 
dence from  which  the  jury  could  properly 
have  found  that  the  accident  might  have 
been  avoided  by  the  exercise  of  proper  care 
after  the  engineer  discovered  the  danger, 
the  verdict  for  plaintifT  could  not  be  sus- 
tained, liloonijielil  v.  JiUr/ini^ton  (5«  H\  A'. 
Co.,  74  Joii'ii  607,  38  A'.  W.  AV/.  431. 

In  an  action  for  negligently  killing  plain- 
tiff's intestate  tfie  fact  that  while  he  was 
driving  on  the  highway  across  t!.e  defend- 
ant's track,  a  trai;i  going  at  the  rate  of  ten 
miles  an  hour  and  making  the  usual  signals 
ran  upon  and  killed  him,  is  not  sufhcient 
evidence  of  negligence  to  justify  a  verdict 
for  plaintifT.  Harris  v.  Minneapolis  (^  S(.  I.. 
R.  Co.,  33  J\/inn.  459,  23  A'.  //'.  A'ep. 
850. 

Plaintiff's  team  was  injured  at  a  crossing 
while  being  driven  by  his  son,  who  testified 
that  he  looked  and  listened  as  he  ap- 
proached the  crossing,  but  neither  saw  a 
train  nor  heard  any  signal  ;  that  when  nearer 
the  track  he  saw  the  train  and  whipp'cl  up 
his  horses  and  tried  to  pass.  It  appeared 
that,  after  certain  buildings  were  |)assed, 
twenty-five  feet  from  the  ttark,  the  view 
was  unobstructed,  and  while  plaint ilT's  wit- 
nesses claimed  that  the  view  was  obstructed 
by  certain  standing  cars  on  a  side  track,  yet 
it  was  shown  by  actual  measurement  that 
the  nearest  side  track  was  one  hundred  and 
twelve  feet  from  the  street.  //</(/,  not 
sulficient  evidence  to  support  a  verdict  fi  • 
plaintilf,  I'leissner  v.  Nno  Vorl:  C.  H^  II. 
A'.  A'.  Co.,  40  A'.  1'.  Jf.  A',  711,61  Hun  623, 
16  A'.  1'.  .S////.  18. 
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:S40.  Siifllciency  a»  nhowing  the 
plaint ifl'Htluc  care.— The  fact  tliat  a  per- 
son injured  while  crossing  a  tracic  was  not 
iflirmativcly  sliown  to  have  listened  for  a 
coming  irair  is  not  suflicient  to  preclude  a 
recovery,  when  there  is  evidence  that  wit- 
nesses statiding  in  the  immediate  neighbor- 
hood heard  no  sound  of  an  approaching 
train  until  the  alarm  whistle  was  sounded 
upon  the  engineer's  discovering  the  danger 
of  an  accident,  although  the  engineer  may 
have  testitied  that  he  rang  the  bell  as  he 
approached  the  crossing,  llixnks  v.  Boston 
&*  A.  R.  Co.,  35  Am.  &•  Ent;.  A'.  Cas.  321, 
147  At  ass.  495,  7  A'.  luig.  Kifi.  139,  18  A'.  E. 
Rip.  2!  8. 

The  fact  that  plaintiff  stopped,  looked, 
and  listened  before  attem|)tii.'g  to  cross  the 
track  is  sufTicicnt  to  authoriiie  the  jury  in 
finding  that  he  exercised  due  care.  Moore 
V.  New  York  C.  &*  //.  A*.  A'.  Co..  49  A'.  V. 
5.  A'.  516,  2  Afi'si:  23,  21  A'.  V.  Su/>/>.  436. 

And  whether  he  ought  to  have  taken  any 
additional  precaution  was,  on  the  evidence, 
a  question  for  the  jury,  /hanstrom  v. 
Northern  Pac.  K.  Co.,  46  Minn."  193,  48  A'. 
W.  Rep.  778.— FoLLowKii  IN  Dupee  v. 
Northern  Pac.  R.  Co.,  50  Minn.  556. 

341.  PreHiiinptioii  tm  to  due  oarc* 
— One  crossing  a  track  at  a  public  crossing 
will  be  prcs'imcd  to  have  exercised  due  care 
and  diligence,  in  the  ibscncc  of  evidence  to 
the  contrary.  Such  person  has  a  right  to 
assume  that  the  statutory  signals,  will  be 
given,  and  to  so  act.  Crwiipley  v.  Hannilnil 
&-St.J.  R.Co.,  1 1 1  A/o  I  5^,i9.S.  IV.  Rep.  S20. 

While  want  of  contributory  ncgligciioe 
on  the  part  of  ,1  person  killed  at  a  railroad 
crossing  may  be  established  by  inferences 
drawn  from  the  circumstances,  such  an  in- 
ference may  not  be  drawn  simply  from  a 
presumption  that  a  ;)crson  rxposeil  to  dan- 
ger will  exercise  care  and  prudence  in  re- 
gard to  his  own  safety.  Wiwinrtoski  v. 
Lake  Shore  &*  Af.  S.  R.  Co.,  124  A".  J'.  420, 
26  A'.  E.  Rep.  1023,  36  A'.  Y,  S.  R.  405 ;  re 
iiersitijT  58  I  tun  40,  33  A'.  Y.  S.  R.  666,  1 1  A'. 
Y.  Siipp.  361. 

'AA1,  Proof  of  accidfiit  dooN  not 
ralN<>  a  proHiiniption  of  ncffliKcniu^.  - 
The  fart  ahme  tliat  a  traveler  on  a  highway 
is  killed  by  a  passing  train  at  a  crossing 
raises  no  presumption  of  negligence  on  the 
part  of  the  comjiany.  Pennsylvania  R.  Co. 
v.  Goodman,  62  Pa,  St.  329. 


•  See  al«(>  ,in/e,  2J14. 


A  company  having  the  ^en^.-ral  right  t>> 
lay  a  track  and  run  their  cars  aoross  a  street 
must  be  shown  to  have  comr.ritted  some 
fault  in  the  manner  of  doing  it  bj^forc  they 
can  be  made  liable  for  a  personal  injury  sus- 
tained by  an  individual.  It  is  not  enough 
to  point  to  the  injury  which  ensued,  and 
show  that  it  was  attributable  to  the  running 
of  the  train  across  the  street,  but  it  nm^i 
shown  that  there  was  something  improper 
in  the  manner  of  running  the  train  before 
the  company  can  be  made  responsible  for 
the  consequences.  H'tVi/s  v.  Hudson  River 
R.  Co.,  29  A^.  K.  315. 

il4:t.  AdiniHsiliility  upon  tlic  ques- 
tion of  defciidant'H  iief(liKcni'<>/— 
When  the  declaration  char^,8d  the  company 
with  negligence  in  allowing  its  trains  to 
stand  in  the  vicinity  so  as  to  obstruct  from 
view  the  approaching  train,  defendant  proved 
that  plaintiff  was  in  the  habit  of  crossing  the 
track  at  that  place  frequently,  and  proposed 
to  show  the  manner  in  wliich  the  several 
companies  having  tracks  in  the  vicinity 
were  accustomed  to  use  such  tracks.  Held, 
that  the  court  erred  in  refusing  to  admit 
the  evidence.  Chicago,  li.  &*  Q,  R.  Co.  v. 
Not  ski,  66  ///.  455. 

In  an  action  for  negligence  in  operating 
trains  at  a  city  crossing,  plaintiff  introduced 
a  rule  of  the  company  to  the  effect  that  a 
red  flag  by  day  or  a  red  light  at  night  sig- 
nified that  a  train  must  come  to  a  full  str)p; 
but  the  company  offered  to  prove  that  the 
rule  did  not  apply  to  city  crossings,  but  the 
evidence  was  excluded.  Held,  that  the  evi- 
dence should  have  been  admitted.  Chi- 
ea^o  6~»  //.  A'.  Co.  v.  Gretsner,  46  ///.  74. 

It  was  not  objectionable  to  show  hov^  far 
the  city  extended  beyonci  the  locality  in 
question,  and  that  the  accident  did,  in  fact, 
occur  within  the  city,  oven  with  the  ])urposc 
of  showing  that  the  rate  of  sjieed  of  the 
train  at  the  place  of  the  accirlent  was 
excessively  great,  where  the  chief  neg- 
ligrnre  charged  was  the  hinh  rate  rjf 
speed  of  the  train  within  tlu?  city,  at  a  cer- 
tain crossing  used  bv  many  of  the  people. 
Chicago,  St.  I..  &^  P.  R.  Co.  v.  .Spilker,  jc 
Am.  i?"  Eng.  R.  Cas.  200,  134  /;/</.  380,  33 
A'.  E.  Rep.  280. 

The  plaintiff  alleged  that  the  engineer  or 
fireman  did  not  w. itch  while  the  locomotive 
was  appro;>cliing  the  crossing.  Held,  that 
it  was  proper  to  |)C'niit  the  p'aintifl  to 
show,  by  his  own  testimony,  thai  at  the 
timi!  if  the  injury  he  saw  no  one  u^/on  the 
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rc:ir  end  of  the  tender  of  the  locomotive, 
which  was  backing  towards  him.  Clampit 
V.  C/iha^o,  St,  P.  6-  A'.  C".  K.  Co.,  49  Am. 
&>  ICni;.  K.  Cas.  468,  84  loiva  71,  50  A'.  IV. 
AV/>.  673. 

While  companies  are  not  bound  to  rc- 
movi;  obstructions  to  observation  of  per- 
sons crossini;  the  track  at  public  crossings, 
nor  to  maintain  flagmen  at  such  places,  yet 
a  failure  to  do  so  may  always  be  proved  as 
tending  to  show  negligence  where  persons 
are  injured  at  crossings,  ynndeivafer  v. 
A'liv  York  &*  N.  E.  A\  Co.,  74  //un  32, 26  A^. 

1'.  Su/>/>.  397, 56  N.  v.  s.  a:  208. 

it4-4.  Siifliciciicy  of,  to  hIiow  (le- 
fciifliiiit'H  lu'ifllffcncc.— (I)  Sufficient.— 
Plaintill  stei>i)ed  on  the  track  to  avoid  a 
runaway  team,  and  was  injured  by  a  hand- 
car. One  of  the  men  on  the  car  saw  him 
bi'fore  the  car  struck  him,  and  gave  an 
alarm,  but  it  was  disregarded  until  lie  was 
seen  by  the  foreman  and  the  brakes  were 
applied,  but  not  in  time  to  avoid  the  injury. 
Held,  sulhcient  evidence  of  negligence  to 
support  a  verdict  for  plaintiiT.  Moore  v. 
Central  A\  Co.,  47  /(W(»  688. 

PlaintitT  was  driving  on  a  highway  with  a 
threshing  outfit,  composed  of  ii  traction  en- 
gine, tank,  separator  and  stacker,  all  at- 
tached, and  was  injured  by  a  train  in  cross- 
ing a  track.  The  evidence  showed  that  the 
engineer  saw  plaintill  when  sevivi  liiindrcd 
yards  away,  while  his  train  was  running 
thirty-live  miles  an  hour;  that  hi  reduced 
it  to  twenty  miles,  and  could  have  stopped 
before  reaching  the  crossing,  but  increased 
the  speed,  claiming  that  he  thought  there 
wastime  to  git  fully  across.  //</</,  suthcient 
to  show  negligence  on  the  part  of  the  com- 
pany. Atchison,  /'.  iS«  S.  !•'.  A'.  Co.  v.  U'ala, 
40  A'an.  4\^.  19  /'</<•.  AV/.  787. 

IMaiiiiilf,  while  crossing  the  railway  of  de- 
fendant u|)un  a  public  street,  driving  a  span 
of  horses  with  a  wagon,  was  struck  by  a 
train  of  cars  propelled  by  an  engine.  Evi- 
dence that  the  train  was  propelled  at  an  un- 
lawful rate  of  spei:<l ;  that  no  bell  was  rung, 
or  signal  given,  as  recpiiied  bylaw;  that  it 
was  an  iiiuisually  dangerous  crossing  and 
that  no  flagman  was  st.itioned  there  to  warn 
liavelers;  anil  that  ;i  view  of  the  passing 
train  was  obstructed  from  one  approaching 
oil  the  street  by  n  train  of  cars  left  standing 
upon  a  side  track,  extending  across  the 
street,  with  an  opening  in  the  train  lor  pass- 
age upon  the  sticet  -//r'/i/.  siiflicient  to 
cliaige     the    defendant    with     negligence. 


/iTe/fy  V.  St.  Paul,  M.  <S-  M.  R.  Co.,  6  Am. 
«S-  £"/{f.  A*.  Cas.  93,  29  A/fnn.  i,  11  N.  IV. 
Rep.  67. 

Plaintiff  was  injured  while  attempting  to 
pass  between  cars  in  a  train  standing  on  a 
street  crossing.  Held,  upon  the  evidence  in 
the  case,  that  the  jury  were  justified  in  find- 
ing that  the  defendant's  eii'^ineer  in  charge 
of  the  train  saw  the  plaintiff,  and  negligently 
backed  up  the  train  while  he  was  between 
the  cars,  and  without  giving  him  sufficient 
time  to  pass  through  safely.  Henderson  v. 
St.  Paul  <S-  D.  R.  Co.,  52  A/tnn.  479.  55  X. 
IV.  Rep.  53. 

(2)  Insi  fficient.—\  fireman  saw  an  om- 
nibus at  some  distance  from  the  crossing, 
but  did  not  call  the  attention  of  the  engineer 
to  it  until  it  was  again  seen,  just  before  the 
collision.  Held,  that  the  company  was  not 
made  liable  by  this  fact.  Dyson  v.  Xeto 
York  (S-  .V.  E.  R.  Co.,  57  Conn.  9,  1 7  Atl.  Rep. 

•37. 

Defendant's  freight  train  broke  in  two  at 
a  crossing,  and  the  engineer's  signal  for 
down-brakes  frightened  plaintifl's  horses, 
which  ran  upon  the  crossing  and  were  in- 
jured by  the  rear  section.  Held,  not  suf- 
flcient  proof  of  negligence  to  warrant  a  re- 
covery, in  the  absence  of  evidence  tending 
to  show  negligence  in  causing  the  break  or 
in  discovering  the  team.  Raster  v.  J/uni- 
phreys,  34  Fed.  Rep.  507. 

An  engine  had  passed  a  street  crossing  a 
short  distance  when  the  engineer  was  sig- 
naled 10  b.ick,  which  he  did  without  signal 
or  warnin.14.  In  doing  so  the  engine  struck 
and  killed  a  perscm  on  the  crossing.  Held, 
not  such  negligence  as  to  make  the  com- 
pany liabh'.  Sullivan  v.  Pennsylvania  Co., 
(Pa.)  T  Atl.  Rep.  177. 

Plaiiitilf  was  injured  while  attempting  to 
cross  the  track  in  the  night-time,  in  fnmtof 
three  gravel  cars  which  were  being  lawfully 
imslied  in  front  of  a  locomotive.  The  cars 
were  moving  at  a  reasonable  and  lawful 
rate  of  speed ;  the  hea<llight  of  the  engine 
was  in  proper  condition,  and  lighted ;  a 
brakeinan  was  upon  the  extreme  front  of 
the  train  with  a  lighted  lantern;  and  the 
engine-bell  had  been  rung  constantly  while 
the  train  was  passing  from  a  |ioint  more 
than  J30  feet  (hsuiiit  t<j  the  plf.ce  of  the  in- 
jury. Held,  that  the  company  was  not 
guilty  of  any  negligence  which  caused  the 
injury.  Rohan  v.  Milwaukee,  I..  S.  «S«  W. 
R.  Co.,  19  Am.  &*  Euf^.  R.  Cas.  276,  61  Wis. 
391.  21  A',  ir.  Rep.  241. 


i';>.  5  'M 


646 


CROSSINGS,  INJURIES  AT,  a45-347. 


Where  the  plaintiff  was  injured  by  a  train 
at  a  street  crossing,  and  it  appeared  that 
there  was  a  sign-board  indicating  the  cross- 
ing, and  that  the  bell  was  rung  and  the 
whistle  sounded  to  warn  passers  of  tin; 
approaching  train — hcUi,  that  the  plain- 
tiff could  not  claim  damages  from  the  com- 
pany. Koy  V.  Grand  Trunk  A".  Co.y  i  Montr. 
L.  R.  353. 

Plaintiff,  in  attempting  to  cross  the  tracks 
of  defendant's  road  after  dark,  caught  his 
foot  between  a  rail  and  the  planking,  and 
before  he  could  extricate  himself  was  struck 
by  the  tender  of  an  engine  backing  upon 
the  track,  and  injured,  In  an  action  to  re- 
cover damages  the  negligence  charged  was 
that  the  bell  of  the  engine  was  not  rung ; 
that  there  was  no  flagman  at  the  cr^issing, 
although  one  had  usually  been  stationed 
there ;  that  the  regular  fireman  was  not  at 
the  time  upon  the  engine;  and  that  there 
was  no  iij;(it  on  the  rear  of  the  tender. 
Plaintiff  testified  that  he  saw  the  engine 
while  it  was  standing  still,  and  when  it  was 
backing.  He  could  have  passed  over  the 
track  in  safety  if  his  foot  had  not  caught. 
It  did  not  appear,  and  was  not  claimed,  that 
the  engineer  could  have  seen  plaintiff  in 
time  to  have  Jivoided  the  accident,  and  it 
difl  not  appear  that  the  absence  <)f  the  fire- 
man in  any  way  contributed  to  the  accident. 
lleldy  that  the  evidence  failed  to  show  any 
negligence  on  the  part  of  defendant  which 
caused  or  contributed  to  the  injury.  Paka- 
linsky  v.  New  York  C.  &*  H.  li.  R.  Co.,  2  Am. 
&•  Eng,  R.  Ciis.  25 1 , 82 .V.  V.  424.— QutriKU 
IN  Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  v.  Long, 
3J  Am.  &  Eng.  R.  Cas.  138,  112  Ind.  166,  li 
West.  Rep.  328,  13  N.  E.  Rep.  659. 

Action  against  defendants  for  an  injury 
sustained  by  plainlifT  being  run  over  by 
defendants'  train  at  a  highway  crossing, 
caused,  as  alleged,  by  the  omission  to  ring 
the  bell  or  sound  the  whistle.  The  persons 
in  charge  of  the  train  swore  that  the  whistle 
was  sounded  in  compliance  with  the  statu- 
tory requirements.  The  plaintiff  said  he 
heard  a  whistle  which  he  thought  came 
from  a  round-house  near  by,  but  which 
might  have  been  from  the  appror.ciiing 
train ;  and  though  the  plaintiff's  witncFses 
stated  thdy  did  not  hear  the  whi;Ulc,  it  was 
quite  consistent  with  their  evidence  that  the 
whistle  was  sounded.  /Mif,  .hat  no  neg- 
ligence on  defendant's  part  was  proved,  for 
it  could  not  be  held  on  the  evidence  that 
the  whistle  was  not  sounded   as  required. 


B/akg  V.   Canadian  Pac.  R.    Co.,   17   Ont. 
177. 

:i45.  Evidence  of  kiiul  niul  con- 
dition of  cr(»HNini;H. — The  declaration 
alleged  that  the  company  neglected  to  keep 
the  crossing  in  repair,  there  being  no  aver- 
ment that  the  condition  of  the  crossing  con- 
tributed to  the  injury;  but  the  gravamen  of 
the  action  was  the  neglect  to  give  the  stat- 
utory signal  or  warning  before  reaching  the 
crossing,  and  neglect  in  not  slackening  the 
speed  of  the  train.  Held,  that  evidence  of 
the  condition  of  the  crossing  was  not  ad- 
missible. Toledo,  \\\  &•>  W.  R.  Co.  v./onrs, 
76  III.  311. 

Where  a  petition  alleges  that  a  crossing 
was  used  as  "a  public  crossing  or  f<  otway 
for  footmen, '  evidence  is  properly  admil- 
t(d  tending  to  show  that  the  crossing  had 
been  used  for  a  considerable  time  by  pcdos- 
trians.  Clauipit  v.  Chicago,  St.  P.  &^  K.  C. 
R.  Co.,  84  livwa-jx,  50 A'.  //'.  Ri'p.  673. 

Where  a  |)erson'is  injurcfl  at  a  crossing 
by  a  moving  train,  evidence  that  a  highway 
had  existed  at  the  place  for  more  than  30 
years,  and  before  he  railroad  was  built,  is 
competent  to  show  that  the  company  knew 
that  the  crossing  was  on  a  public  highway. 
Delaivarf,  L.  &*  W.  R.  Co.  v.  Convir.w,  49 
Ant.  &^  ICng.  R.  Cas.  323,  139  I/.  S.  469,  11 
Sit/>.  Cf.  Rep.  569. 

;140.  Uatc  of  Hpccd.*— -Evidence  of 
the  running  time  of  tlie  defendants'  trains 
over  the  whole  road,  and  over  any  given 
part  of  it,  is  relevant  on  the  question  of  the 
rate  of  speed  at  any  given  point  on  the 
road.    Nutter  v.   lioston  &■>  M.   R,   Co.,  60 

A^.  //.  483. 

The  question  of  the  admissibility  of  evi- 
dence of  the  r.'ite  of  speed  of  the  defenil- 
nnts'  trains,  at  othor  times  and  places  tlian 
the  time  and  place  in  question,  as  lending 
to  show  the  rate  of  speed  there,  is  one  of 
fact,  depending  upon  remoteness  of  time 
and  place,  and  is  to  be  determined  by  the 
court  at  the  triid.  Nutter  v.  Roston  &-  Al. 
R.  Co.,  60  A'.  //.  .183. 

;I47.  I'iVidcticc  of  HiiiiNcqucnt  rc- 
IHiirN  or  otlicr  NafcKiiiirdN.— Evidence 
of  refiairs  made  after  an  injury  lias  been 
sustained  is  incompetent  to  show  antc- 
ce<Ient  negligence.  Terre  Haute  &-•  /,  R. 
Co.  V.  Clem,  42  Am.  ^  ting.  R.  Ca.\.  229, 
123  /nd.  1$,  23  A'.  /:.  Rep.  9<>5,  7  /..  R.  A. 


•S«  also  ante,    108  18U,  208,   U20, 

:i.'io. 
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588.— Disapproving  Goblion  v.  England, 
119  IikI.  368.  Following  Morse  t-.  Minne- 
apolis &  St.  L.  R.  Co..  30  Minn.  461;. 

It  was  crrtjr  to  permit  tlie  plaiiitifT  to 
prove  that  ader  the  accident  occurred  tlie 
(lefeiidant  chanj^cd  and  repaired  tiie  cross- 
iiiff.  Tirri-  J/aiitc  ^  J,  K.  Co.  v.  L'/iiii,  42 
,////.  iSo  Kni^.  A'.  Las.  229,  123  Jiui.  15,  23  .\'. 
A".  /»'<•/.  965  7  /,.  /•.  A.  588.— (Ji:oli;i)  IN 
Isaacs  V.  Souliern  I'ac.  K.  Co.,  49  Fed.  Kep. 

797. 

I'liuntilT  iiaviii^j  been  run  over  hy  a  train 
at  a  certain  crossinj;,  iwjt  a  public  street, 
evidence  is  admissible  to  show  that,  after 
the  occurrence  of  the  accident,  the  com- 
pany defendant  a<lopted  tiie  practice  of 
f^ivinji;  notice  uf  the  approach  of  its  trains 
♦.<)  that  |)lace,  thus  reconiiiziiiK  its  luty  so 
to  do.  S/)i\/it  V,  J'tiinsy/iuiitia  R.  Co.,  19 
I'liiUx.  i/'a.)  365. 

34H.  INtHitivo  and  iK'tfiiHvc  cvi- 
(It'iicc,  \AriH:llt  »r.*— On  a  iharj;e  uf  iiej^- 
linence  in  a  company  in  failing  to  riii).;  a 
bell  on  approachinj;  a  highway  crossin^^ 
there  is  no  error  in  permit! iiij^  witnesses  to 
testify  that  they  woulil  have  heard  the  bell 
if  it  Jjud  been  run^;.  Illinois  C.  R.  Co.  v. 
Slalir,  139  ///.  190,  28  X.  E.  A',/  ■&},o\ 
iijliniiiiit^'  39  ///.  .■lp/>.  69.— Follow  I  Ni; 
Chica>,'c)  i'^:  A.  R.  Co.  t'.  Dillon,  123  III.  570. 

Where  the  witnesses  arc  of  etpial  credit, 
positive  evidence  that  a  sign.il  was  j;iven  is, 
asa  general  rule,  of  more  weight  th.m  that  of 
witnt'sses  who  say  they  did  not  hear  it;  but 
much  depends  upon  the  jjosition,  attention, 
and  credibility  of  the  witnes.scs,  and  the 
ulliniale  (pii'slion,  whether  the  sij^nal  was 
l^lven  or  not,  is  one  of  fact  for  the  jury. 
Mitrray  v.  Missouri  J'lW.  R.  Co.,  101  4IA'. 
236,  13  .s'.  /r.  Rt/>.  817.— Approving  Isaacs 
V.  Skrainka,  95  Mo.  517. 

Where  there  is  a  dispute  as  to  whether  .i 
train  j^avc  si>;iuils  when  a|)proachin^a  cross- 
ing, evidence  that  they  were^jiven  is  entitled 
to  greater  weight  tiian  mere  ne^jative  state- 
ments of  witnesses  that  they  flid  not  hear 
them.  C/i/c(ijfo&^  R.  I.  R.  Co.  v.  S/ill,  19 
///.  499.— DisriNGiMsiiKii  IN  Rockford,  R. 
I.  <"4  St.  L.  R.  Co.  7'.  Ilillmer,  72  III.    235. 

EXI'LAINKD  ANli  I'l  )|.I.o\Vl-.l)  IN  Chicaj^o.  H. 

iS:  Q.  R.  Co.  V.  CaulTman,  38  III.  424. 

Two  witnesses  testilied  for  plaintJIT  that 
they  heard  nt)  bell  ih(»unh  present  and  lis- 
tening, while  five  witnesses  testilied  for  de- 
fendant  posiiively    that   it  did   riii^ :   that 


they  both  heard  it  and  saw  it  riiiginy. 
//(•/(/,  that  the  weight  of  evidence  was  with 
defendant  and  the  verdict  should  have  been 
acco.dingly.  Ctilluxiu-  v.  AVti'  York  C.  &* 
U.  R.  R.  Co.,Gl  Riiik  (X.   r.)  562. 

One  witness  who  heais  the  ringing  of  the 
bell  is  worth  more  than  the  tesliiiinny  of  a 
dozen  witnesses  who  did  not  hear  it,  unless 
in  some  manner  their  attention  had  been 
especially  called  to  it.  The  witness  who 
heard  the  bell  either  tells  the  truth  or  he 
tells  a  deliberate  and  wilful  falsehood,  while 
tile  witness  who  did  not  hear  the  hell  may 
be  and  is  probably  truthful.  The  bell  may 
be  rung  or  the  whistle  blown  witiiout  at- 
tracting the  attention  of  persons  who  are 
f.imiliar  with  such  sounds.  I'rias  v.  /'t'fiii- 
syh'tiniii  R.  '.-.,  152  /\i.  .S7.  326,  25  .///.  /uyi. 
566. 

While  testimony  that  witn-  ses  tlid  not 
he.ir  a  sign-il  given  by  blowing  the  whistle, 
is  not  as  a  rule  so  conclusive  as  testimony 
01  he  same  number  of  witnesses  thii  they 
did  hear  it,  yet  this  rule  may  be  greatly 
modilied  m  a  given  case  by  the  character 
aii'l  interest  of  the  witnesses,  their  means 
of  kn  )wleilge  and  manner  '»f  testifying,  aiul 
other  circumstances  ;  and  in  this  case  there 
is  no  such  preponderance  of  evidence 
against  the  speci.d  finding  of  the  jury  011 
thai  ([uestion,  as  will  warrant  a  reversiil  of 
the  jud'^ment.      ('rl>,iti,l\\  CZ/Adi^o,  M.  &* 

Sf.  /'.  R.  Co.,  47  ;/Vv.  59. 1  .y.  ir.  av/,.  464. 

—  Fol.i.dWLii  IN  Kilerl  7'.  lireeii   Hay  &   M 
R.  Co..  48  Wis.  r,c/i. 

34U.  l*i-oviii(;  ii«>K:lig:4'iM>i>  of  coin- 
puny  iiHatl4'«-(iiig:<'oii(  I'ilMilory  ii«*K-li- 

HVll«'«'.* -Whcie  ,1  i)iainliir.  who  siirs  for 
an  injury  at  .1  crossing,  is  charged  with  con- 
tributory negligence,  a  city  ortlinance,  show- 
ing that  trains  were  limit-d  to  a  speed  mn<h 
less  than  the  one  injuring  liim  was  going, 
is  .idmis^ible  in  evidence  as  having  a  be.ir- 
ing  on  the  {piestion  of  his  negligence,  as 
well  as  to  show  ueyligence  "f  the  companv. 
,!/(•(•/•  V.  I'rniisyh'iiiiiii  Co.,  13  y/w,  il^  A",s'. 
R.  Ctis:  643.  38  ( >///(»  SI.  632. 

In  an  action  by  a  traveler,  to  recover  for 
injuries  by  collision  witii  a  passing  train  at 
a  public  crossing,  allegecl  to  h.ive  been 
caused  by  ne);lij;encc  in  the  man;igement  of 
the  train,  where  tlie  evidence  tends  to  show 
that  he  did  nm  e.\ercise  proper  care  ;inrl 
caution  to  avoid  the  injury,  it  is  compcti-nt 
for  him   to  show  that  tliere  was   no  sign- 


•See  alsHi  anU,  KJO. 


*See  aho, )Htf,  107. 
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board  up,  as  is  required  by  law,  as  reflecting 
upon  the  question  of  his  want  of  care, 
although  the  want  of  such  sign-board  is  not 
ailej^cd  as  a  ground  of  recovery.  Balti- 
more &*  O.  A".  Co.  V.  Whitacre,  35  Ohio  Si. 
627. 

350.  Graiitiiif;  a  uoiiMiiit.'*'— Plain- 
tiff's intestate  was  icilled  at  a  city  street 
crossing  where  the  company  muintained 
four  traci^s.  It  appeared  that  she  was 
seventy-three  years  old  and  lived  near  the 
crossing  and  was  familiar  witii  ii ;  tiiai  gates 
were  maintained  on  each  side  of  the  tracic, 
but  they  did  not  cover  the  sidewalk  ;  tliat  a 
passenger  train  lay  on  one  of  the  tracks  par- 
tially covering  the  crossing,  with  freight 
trains  approaching  on  two  other  tracks; 
that  a  wiiichman  loXd  her  not  to  attempt  to 
cross,  but  she  passed  on  till  the  fourth 
track  was  reached  and  was  struck  by  a 
train.  Iltltl,  that  a  verdict  for  the  defend- 
ant, on  the  ground  of  contributory  negli- 
gence, was  properly  directed.  Salmon  v. 
New  York  C.  &^  H.  K.  K.  Co.,  23  A'.  Y.  S. 
R.  442,  52  Hun  612,  I  Silv.  Sup.  Ct.  237,  5 
N.  Y.  Supp.  225. 

Plaintiff's  evidence  showed  that  his  intes- 
tate was  killed  while  going  south  on  the 
west  side  of  an  avenue  running  north  and 
south;  that  the  company  had  a  yard  for  en- 
gines on  the  east  side  of  the  avenue,  wiili  a 
number  of  curving  tracks  running  thereto; 
that  the  view  of  the  yard  by  persons  ap- 
proaching from  the  north  was  obstructed 
until  the  track  was  reached.  The  intestate 
Slopped  near  the  first  track  until  a  train 
passed  and  as  she  started  on  was  struck  and 
killed  by  an  engine  leaving  the  yard  on 
another  track  and  running  ten  to  twelve 
miles  an  hour  backward  with  tender  in 
front,  witlKJUt  giving  signals,  and  with  no 
flagman  at  the  crossing.  Held:  (1)  that  the 
questions  of  negligence  and  contributory 
negligence  were  for  the  jury,  and  a  nonsuit 
was  properly  denied  ;  (2)  that  it  was  a  ques- 
tion of  fact  whether  the  intestate  could 
liave  seen  the  engine  in  ume  to  have 
avoided  the  accident ;  {3)  that  evidence 
that  it  was  the  custom  of  the  company  to 
keep  a  flagman  at  the  crossing  was  compe- 
tent. G/r,r  s.Xew  York  C.  &*  If.  h\  R. 
Co.,  78  A'.  Y.   518;  iijjirming  8  Daly  220;  6 

*See  alsn  trmte.  210. 

Unillspiitfcl  cvidenre  of  contribntory  ncKli- 
Rcme  of  pcrsDn  Idlleil  at  a  pul)llc  crissinn  justi- 
fifs  an  order  of  nonHuit,  see  4a  Am.  &  Enu.  K. 
Cas.  i<)3,  abUr, 


Abb.  N.  Cas.  104.  —  Distinguished  and 
QUOTED  IN  Barry  v.  Second  Ave.  R.  C^., 
41  N.  Y.  S.  R.  342,  16  N.  Y.  Supp.  518. 
Quoted  in  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Yundt,  3  Am.  &  Eng.  R.  Cas.  502,  78 
I'id.  373,  41  Am.  Rep.  580.  Reviewed  in 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Levcrett, 
28  Am.  &  Eng.  R.  Cas.  459,48  Ark.  333, 
Waldele  v.  New  York  C.  &  H.  R.  R.  Co.,  19 
Am.  &  Eng.  R.  Cas.  400,  95  N.  Y.  274. 

In  an  action  for  an  injury  to  a  person  on 
a  railroad  crossing  it  is  only  when  the  infer- 
ence of  negligence  or  contributory  negli- 
gence, or  the  absence  thereof,  is  necessarily 
deducibic  from  the  undisputed  facts  and 
circumstances  proved,  that  a  court  is  justi- 
fied in  taking  the  case  from  the  jury;  and 
if  such  facts  and  circumstances,  though  un- 
disputed, are  ambiguous,  and  of  such  a  na- 
ture that  reasonable  men,  unaffecte<l  by 
bias  or  prejudice,  might  disagree  as  to  the 
inference  or  conclusion  to  be  drawn  from 
them,  the  case  should  be  submitted  to  the 
jury.  Nonsuit  held  improperly  granted. 
Hoye  V.  Chicago  &*  N.  W.  R.  Co.,  19  Am.  &* 
Eng.  R.  Cas.  347,  62  Wis.  666,  23  A^.  IV. 
Rep.  14. 

3.  Instructing  the  Jury.* 

351.  Goiicrally.— (i)  Duty  to  instruct. 
— The  evidence  showed  that  an  accident 
happened  either  at  a  street  crossing,  or  on 
tlie  company's  right  of  way.  Helil,  that  if 
one  rule  of  duty  prevailed  at  the  street 
crossing,  and  another  within  the  exclusive 
riglit  of  way  of  the  company,  the  jury 
should  be  so  instructed.  Lake  Erie  &*  IV. 
R.  Co.  V.  Zojfin^er,  \o  III.  App.  252. 

It  is  not  incumbent  upon  the  court  to  in- 
struct the  jury  that  it  is  the  duty  of  one  who 
attempts  or  intends  to  cross  a  track  to  use 
his  senses  of  hearing  and  seeing  before 
stepping  on  the  track.  Richmond  ^  J).  R. 
Co.  V.  Ito^vard,  79  Ga.  44,  3  S.  K.  Rep.  426. 

(2)  Instructions  properly  given. — An  in- 
struction which  merely  informs  the  jury  that 
what  a  person,  on  approaching  a  crossing, 
should  do  in  order  to  exercise  ordinary  care 
for  his  safety,  and  what  should  be  done  in 
operating  a  railway  in  order  to  exercise  the 
same  degree  of  rare  for  tl;  safety  of  others, 
is  a  question  ol  fact  for  the  jury  to  deter- 
mine frtjm  the  evidence,  is  substantially 
good,  and  there  is  no  error  in  giving  the 

*  See  also  „nti;  1  2t>,  2U1,  27)>  (2),  2UO 
(2),  2U1(3) ;  and  also  Thiau,  125,  160. 
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same.    Pennsylvania  Co.  v.  Frana,  1 1 2  ///. 

398. 

Tlse  court  may  instruct  the  jury  as  a  mat- 
ter of  law  that  a  company  has  no  ri^hi  to 
sutler  a  hedge-row  to  grow  upon  or  over- 
hang its  right  of  way  so  as  to  materially 
obstruct  the  view  at  a  highway  crossing; 
but  whether  these  obstructions  are  of  such 
character  as  described  in  the  instruction 
must  be  determined  by  the  jury.  Chicago 
*&*  E.  I.  R.  Co.  V.  n/Zon,  29  ///.  >f//.  95 ; 
denying  rehearing  in  26  ///.  App.  362. 

(3)  Instructions  which  should  be  refused. — 
In  an  action  to  recover  for  injuries  received 
in  jumping  from  a  vehicle  to  avoid  collision 
with  a  moving  train  at  a  crossing,  it  is  error 
to  ir.niruct  for  plaintilT  that,  in  determining 
whether  the  engineer  did  all  he  should  have 
done  to  avoid  the  collision  after  he  saw  tiie 
vehicle  and  its  d.mger,  the  jury  might  con- 
sider certain  stated  facts  which  throw  no 
light  on  that  inquiry,  but  merely  tend  to 
show  negligence  before  seeing  the  vehicle. 
Alabama  &>  V.  A'.  Co.  v.  Phillips,  70  Miss. 
14,  1 1  So.  Rep.  602. 

PlaintitT  was  injured  at  a  crossing  by  a 
backing  engine,  where  his  view  was  some- 
what obstructed  by  standing  cars.-  At  the 
trial  the  company  asked  instructions  that 
the  company  was  not  negligent  in  using 
that  particular  engine,  nor  in  leaving  empty 
cars  on  the  track.  No  evidence  or  claim 
had  been  made  that  the  engine  was  not  in 
all  respects  proper,  and  the  evidence  intro- 
duced as  to  the  standing  cars  was  only  to 
rebut  a  charge  of  contributf»ry  negligence, 
and  not  as  affecting  the  company's  negli- 
gence. Held,  that  the  charge  asked  was 
irrelevant  and  a  refusal  to  give  it  was  not 
error.  A'issenger  v.  Neiv  York  &^  If.  R.  Co., 
56  N.  V.  538,  6  Atn.  Ry.  Rep.  i'\\  affirming 
4  y.  &-  .V.  572. 

In  an  action  by  a  father  to  recover  for  in- 
juries to  his  infant  child  at  a  crossing,  the 
court  charged  that  it  was  the  duty  of  the 
child  "to  take  means  of  Jisccrtalning 
whether  a  train  was  approaching,"  and 
I  lien  called  the  attention  of  the  jury  to  the 
(act  that  the  child  testified  that  he  both 
looked  and  listened,  but  refused  to  charge 
that  it  was  his  duty  "to  look  for  a  train  be- 
fore entering  upon  the  track,"  and  there 
could  be  no  recovery  if  the  injury  might 
have  been  avoided  by  doing  so.  Held,  that 
such  refusal  was  no  ground  for  reversal. 
Lennon  v.  Ne^u  York  C.  <&-  H.  R.  R.  Co..  48 
A'.  Y.  S.  R.  806,  65  Hun  578,  20  A'.  Y.  Supp. 


557. — Quoting  Tucker  v.  New  York  C.  & 
H.  R.  K.  Co.,  124  N.  Y.  309,  36  N.  Y.  S.  R. 
272. 

Where  the  court  has  already  fully  in- 
structed the  jury  on  the  questions  of  negli- 
gence ar.d  contributory  negligence,  and 
that,  if  there  were  obstacles  in  the  way  of 
seeing  a  train  as  it  approached  a  crossing,  it 
was  plaintiff's  duty  to  use  greater  efforts  to 
see  and  hear,  it  is  not  error  to  refuse  an  in- 
struction to  the  effect  that  if  plaintiff  knew 
that  it  was  difficult  to  see  or  hear  the  train, 
or  that  the  crossing  was  dangerous,  it  was 
his  duty  to  stop  and  listen.  Olsen  v.  Ore- 
gon S.  L.  &*  U.  N.  R.  Co.,  9  l/lah  129,  33 
Pac.  Rep.  623. 

(4)   misleading   instructions.  —  The 

court  instructed  the  jury  that  they  must 
determine  first  whether  the  company  per- 
formed the  positive  duty  of  ringing  a  bell 
and  giving  a  signal ;  and  then  whether  it 
performed  the  general  duty  which  it  owed 
the  public,  to  exercise  all  the  care  of  ordi- 
narily prudent  persons  in  the  transaction  of 
their  business.  Held,  that  tiic  latter  part 
was  calculated  to  mislead  the  jury  in  failing 
to  specify  what  other  duties,  besides  the 
statutory  signals,  the  company  owed  the 
public.  Jones  v.  Utica  &*  B.  R.  R.  Co.,  36 
Hun  (A^.  Y.)  115.— Quoting  Weber  z/.  New 
York  C.  &  H.  R.  R.  Co.,  58  N.  Y.  461.  Re- 
viewing lohnson  v.  Hudson  River  R.  Co., 
20  N.  Y.  65. 

Where  an  instruction  asked  for  by  de- 
fendant was  "  that  if  plaintiff,  by  the  exer- 
cise of  her  senses,  could  have  heard  the 
approaching  engine  and  failed  to  do  so,  and 
her  injury  was  caused  thereby,  it  was  negli- 
gence on  her  part,  and  the  answer  to  the 
issue  (as  to  contributory  negligence)  should 
be  '  Yes  ' " — held,  that  while  it  would  have 
been  proper  in  give  the  conclusion  "  the 
answer  should  he  '  Yes,' "  yet  the  refusal  to 
give  it  was  not  error,  sines  the  failure  to  do 
so  Could  not  mislead  the  jury  or  prejudice 
the  defendant.  Alexander  v.  Richmond  &^ 
D.  R.  Co.,  \\2  N.  Car.  720,  16  S.  E.  Rep. 
896. 

Where  there  is  sonic  evidence  that  the 
train  struck  the  oxen  drawing  plaintiff's 
wag(3n.  an  instruction  upon  the  hypothetical 
case  of  a  collision  between  the  engine  and 
plaintiff's  wagon  cannot  be  deemed  mislead- 
ing to  the  prejudice  of  the  defendant. 
Gulf.  C.  &•  S.  F.  R.  Co.  V.  Greenlee,  35  Am. 
&*  Kng.  R.  Cas.  425,  70  Tex.  553,  8  S.  IV. 
Rep.  129. 


650 


CROSSINGS,  INJURIES   AT,  »52, 353. 


V 


ps 

■'1 

W- 

j  '■ 

w 

'.I 

^m\ 

I 

i 

VffLi 

wmL... 

., 

352.  Ah  to  duty  to  glxc  Hit;iialH.— 

An  iiistiiictiun  that  it  is  the  duty  of  those 
ill  cliarj^e  of  a  train  in  approaching  a  cross- 
ing to  give  •' reasonable  warning"  of  its  ap- 
proach is  erroneous,  as  an  intimation  to  ilie 
jury  that  more  than  the  statutory  signals 
inay  t)c  required.  Ltiir  Shore  &■•  M.  S.  A'. 
Co.  V.  J-:isoii,  15  ///.  App.  80.— (JuoriNG 
Chicago  &  A.  R.  Co.  v.  Robinson,  106  111. 
146. 

And  the  above  rule  applies  to  the  term 
"sulFicient  warning."  Peoria,  D.  &*  E.  K. 
Co.  V.  /ifrry,  15  ///.  App.  155.— Following 
Chicago  &  A.R.Co.  v.  Robinson,  106  111.  142. 

It  is  error  tf)  instruct  the  jury  to  find  de- 
fendant guilty  of  negligence  from  the  fact 
that  a  bell  was  not  rung  or  whistle  sounded 
as  required  by  l.uv,  regardless  of  the  fact 
whether  the  failure  contributed  to  the  acci- 
dent or  not.  Toledo,  IV.  &^  IV.  A'.  Co.  v. 
Jones,  76  ///.  311. — FoLLoWKD  IN  Chicago 
&  A.  R.  Co.  V.  Logue,  47  III.  App.  292. 

Where  the  ciucstion  is  whether  a  bell  was 
rung  or  a  whistle  blown  on  a  train  in  ap- 
|)roaching  a  crossing,  the  court  has  no  right 
to  tell  the  jury  that  greater  weight  is  to  be 
given  to  evidence  produced  by  the  ci>m- 
paiiy  than  to  that  of  the  oi>|)osite  party. 
Atcliison,  T.  &•  S,  /■'.  H,  Co.  v.  Fee/ian,  47 
I//.  App.  66. 

Wliere  the  failure  of  those  in  charge  of  a 
train  to  give  a  signal  of  approach  to  a  |)ub- 
lic  crossing  was  relied  uixin  to  show  wilful 
nei;!igcnce,  there  being  testimony  tending 
to  show  that  no  signal  was  given,  the  court 
crrefl  in  instructing  the  jury  to  find  for  de- 
fendant, as  it  was  a  question  for  the  jury 
whether  there  was  a  failure  to  give  the  sig- 
nal, and  if  so,  whether  such  failure  consti- 
tuted wilful  negligence  as  to  a  tiaveler  on 
a  public  highway  about  to  cross  the  railroad 
with  a  team.  And  if  ihey  shouUl  find  that 
the  negligence  was  not  wilful,  then  it  was 
a  quesiion  for  them  whether,  under  all  the 
circumstances,  the  decedent  was  guilty  of 
coMtril)utory  neglect.  /i.ihiWt^e  v.  Cimin- 
fiifti.  .y.  ().  vT-  T.  P.  A'.  Co.,  42"  A»i.  &*  /uijf. 
A'.   Oil.  176,  89  A>.  367,  12  S.  IV.  Rep.  580. 

Where  there  is  conflicting  testimony  as 
to  whether  a  bell  was  rung  or  not  before  a 
train  approached  a  grade  crossing,  the 
court  should  pointedly  call  the  attention  of 
the  jury  to  the  difference  between  positive 
and  negative  testimony  upon  a  question  of 
this  kind.  Urius  v.  Pennsylvania  R.  Co., 
152  Pa.  St.  326,  25  All.  Rep.  566. 

An  instruction  that  if  the  company  failed 


to  ring  the  bell  and  blow  the  whistle,  and 
ran  the  train  at  high  speed,  and  the  de- 
ceased knew  or  might  have  known  of  the 
presence  of  the  approaching  train  and  its 
danger,  and  stepped  upon  the  track  in  front 
of  it,  so  near  that  it  was  impossible  by  the 
use  of  any  etlort  on  the  part  of  defendant's 
employes  to  stop  the  train  and  avoid  injur- 
ing him,  the  jury  must  find  for  the  defend- 
ant, is  erroneous  as  requiring  the  jury  to 
believe,  before  they  could  find  for  the  de- 
fendant, that  it  was  impossible  for  defend- 
ant's enjployes  by  the  use  of  any  means  or 
effort  to  prevent  the  injury  after  they  dis- 
covered deceased's  peril.  International  &* 
G.  N.  R.Co.  v.  McDonald,  42  Am.  &>  En}:;. 
R.  Cas.  211,  75  Te.x.  41,  12  .S'.  l\'.  Rep.  S60. 
Ii  was  not  error  to  charge  that  it  was  the 
peculiar  province  of  the  jury  to  decide 
whether  the  whistle  wi.s  blown  at  the 
whistling-post,  or  the  eng'.iie-bell  rung  be- 
fore and  while  passing  over  the  crossing,  as 
well  as  the  rate  of  speed  at  which  the  train 
approached  the  same.  Piper  v.  C/iiea^o, 
M.  &-  .sy.  /'.  R.  Co.,  77  Wis.  247,  46  A.  IV. 
Rep.  165. 

353. illiist rations.— (I)  Generally. 

— On  ail  issue  whether  a  bell  on  an  engine 
of  a  passenger  train  was  rung  eighty  rods 
before  the  train  reached  a  public  road  cross- 
ing, and  kept  ringing  until  the  ciossing  was 
reached,  witnesses  for  the  plaintiff  testified, 
in  substance,  that  they  did  not  hear  the  bell 
or  whisile,  although  near  enough  to  have 
heard  it  had  one  been  rung  or  the  other 
blown,  while  on  the  other  hand  there  was 
proved  by  the  fireman  and  engineer  the 
size  of  the  bell,  its  chiiracter  and  condition, 
and  that  the  bell  was  rung  and  the  whistle 
sounded  as  requireti  by  the  statute.  Held, 
that  it  was  a  matter  of  grave  importance 
that  the  law  should  be  accurately  given  to 
the  jury.  Chicago,  li.  &*  (J.  R.  Co.  v. 
Dougherty,  ly  </w.  &'  Eng.  R.  Cas.  292,  no 
///.  521  ;  rer'ersing  14  ///.  ..-///.  ig6;  /nrther 
appeal  12^  111.  127. 

(2)  Good instriiit ions. — The  court  charged: 
"  I(  the  jury  believe  that  the  defendants 
omitted  to  ring  a  bell  or  sound  a  whistle  in 
the  manner  required  by  law,  such  omission 
constitutes  a /r//«(J7/rt(/lc  case  of  negligence, 
and  defendants  are  liable  for  the  loss  and 
damage  proved  to  have  been  sustained  by 
reason  of  such  negligence."  //t7i/,  that  the 
only  instruction  to  be  given  was  the  instruc- 
tion that  the  proof  must  show  the  damage 
was  occasioned   by  reason  of  such  neglect, 
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and  ihe  instruction  therefore  was  not  erro- 
neous. Uiicat^o  &*  A.  K.  Co.  v.  Elmore,  67 
///.  176. 

The  court  also  gave  tlie  followinfj  instruc- 
tion ;  "  Tlie  jury  arc  instructi'd  that  if  they 
beheve  from  the  evidence  that  a  bell  was 
not  rung  or  a  wiiistle  sounded  at  a  distance 
of  eighty  rods  from  the  crossing,  and  Icept 
ringing  or  wiiistliiig  until  the  crossing  was 
reached,  and  the  plainlitT  was  lulled  into 
security  by  reason  of  such  neglect  on  the 
pan  of  the  defendant,  then  plaintill  would 
have  the  right  to  recover,  even  though  he 
was  guilty  of  slight  negligence."  Held, 
th;it  the  instruction  was  not  erroneous. 
Chicago  Ssr*  A.  R.  Co.  v.  Elmore,  67  ///.  176. 
—  DisriNGUisHKi)  IN  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Fitzsimmons,  40  III.  App.  360. 
OvKRKUl.Ki)  i.N  Wabash,  St,  L.  &  P.  R,  Co. 
V.  Wallace,  no  111.  114. 

in  an  action  by  the  widow  and  children 
of  a  decedent  to  recover  for  an  injury  oc- 
curring at  a  crossing  of  a  public  street 
witliiii  the  limits  of  a  ci'.y — held,  that  it  was 
not  error  to  instruct  the  jury  that,  if  the 
whistle  of  the  engine  was  not  sounded,  nor 
any  oiher  usual  notice  given  of  the  ap- 
proach of  a  train,  the  deceased  had  a  right 
to  presume  that  the  track  was  clear,  and 
that  unless  the  jury  were  satisfied  by 
alhrmative  proof  that  the  deceased  did  not 
use  ordinary  care,  the  defendants  were 
liable  for  the  consequences  of  his  injury. 
r/iiliidel/>liia  Or-  T.  A\  Co.  v.  Hagait,  47  Pa. 
SI.  24JI.— Rkviewkd  in  Paducah  &  M.  R. 
Co.  V.  Hoehl,  12  Bush  (Ky.)  41. 

The  jury  were  in.structed  that  if  they 
found  that  defendants'  employes  were  guilty 
of  negligence  which  caused  the  injury,  they 
should  further,  in  their  spec!  il  verdict, 
"specify  particularly  in  what  that  negli- 
gence consisted — whether  it  was  in  the 
management  of  the  car,  in  letting  the  car 
cross  loose,  not  having  a  brakeman  on  the 
car,  in  having  no  switchman  or  f1agr)ian  at 
the  crossing,  or  whatever  you  find  the  neg- 
ligence to  be."  The  jury  foimd  that  the 
negligence  consisted  ''  in  giving  iio  sulTicient 
warning  as  the  car  ap|)roaclu?d  the  vrossing, 
and  in  having  the  view  of  the  track  shut 
oil  by  box -cars  standing  near  the  highway." 
//(•/(/,  that  such  instruction  did  not  give  the 
jury  the  right  to  infer  that  each  of  the  mat- 
ters mentioned  was  negligence  as  a  matter 
of  law,  and  tlic  finding  ls1io\vs  that  they  did 
not  so  under.Uand  it.  Ahhc'  Lwinnell, 
74  Wis.  514,  43  N.  IV.  Rep.  496. 


(3)  Bad  instructions.  —  The  court  in- 
structed the  jury  that,  if  plaintiff  was  in- 
jured by  one  of  defendant's  engines  at  a 
street  crossing,  and  at  the  time  there  was 
no  bell  ringing  <jr  whistle  sounding  upon 
such  engine,  they  should  find  for  plaintiff, 
unless  he,  by  his  own  negligence,  materi- 
ally contributed  to  the  injury.  Held,  that 
the  instruction  was  erroneous  as  invailing 
the  province  of  the  jury.  Chicago,  li.  &* 
Q.  R.  Co.  v.  Nolzki,  66  ///.  455. 

The  court  instructed  the  jury,  in  sub- 
stance, that  it  was  the  duty  of  the  com- 
pany,  when  its  trains  were  about  to  cross  a 
highway  on  a  C(jtnmon  level,  to  give  "due 
warning,"  so  that  a  person  traveling  on  the 
highway  with  a  team  and  carriagt;  might 
stop  and  allow  the  train  to  pass.  Held,  that 
the  instruction  ought  not  to  have  been 
given,  as  it  might  have  led  the  jury  to  be- 
lieve that  the  company  was  bound  to  do 
more  than  to  ring  a  bell  or  sound  a  whistle. 
Chica;^o  ^^  A.  R.  Co.  v.  Robinson,  19  Am.  &* 
Eng.  R.  Cas.  396,  106///.  142;  rciiersing  9 
///.  Apft.  89.— Followed  in  Peoria,  U.  & 
E.  R.  Co.  V.  Berry,  15  III.  App.  155. 
yuoiKi)  IN  Lake  Shore  &  M.  S.  R.  Co.  v. 
Elson,  15  III.  App.  80. 

In  an  action  for  injuries  to  a  girl  twelve 
years  of  age  at  a  crossing  in  a  town,  the 
jtiflgment  of  the  lower  court,  for  $11,000 
damages,  was  reversed,  for  errors  of  the 
court  in  instructing  the  jury  in  effect  that 
it  was  the  duty  of  the  hands  on  the  train  to 
ring  its  bell  or  blow  its  whistle  continuously 
until  it  passed  the  crossing.  Paducah  &> 
At.  R.  Co.  V.  Hoehl,  12  /iush  (A>.)  41,  18 
Am.  Ry.  Rep.  338. 

ii54.  As  to  trains  beliiiid  tiiiMt.  — 
In  a  suit  for  injuries  sustained  by  a  collision 
with  a  train,  it  is  error  to  instruct  the  jury 
that  if  the  train  was  behind  time  a  higher 
degree  of  care  on  the  part  of  the  company 
was  required  in  approaching  a  road  cnjss- 
liig.  Toledo,  W.  is*  IV.  R.  Co.  v.  /ones,  76 
///.  311. 

It  is  erroneous  to  instruct  the  jury,  in  a 
suit  for  injuries  received  at  a  crossing,  tiiat 
if  the  train  inflicting  the  injury  was  behind 
its  regular  time,  this  excused  plamiiff  from 
using  the  same  care  and  cautiot.  required  o\ 
him  had  the  train  been  on  time.  Toledo, 
W.  &*  li'.  R.  Co.  V.  /ones,  76  ///.  311. 

.'{55.  As  to  iietflitrciico  rtvsporiinn: 
watfliim'ii.-  ^.n  instniciion  which  tells 
the  jury  that  if  they  found  the  injury  was 
caused  by  the  failure  of  defendant  to  statiuA 
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a  watchman  at  the  crossing  in  question,  the 
defendant  was  liable,  unless  the  plaintiff 
was  guilty  of  negligence  direcily  contrib- 
utory to  the  accident,  is  not  erroneous  be- 
cause it  dues  not  require  that  the  absence 
uf  the  watchman  must  have  been  the  direct 
and  proximate  cause  of  the  accident. 
Diikson  v.  Missouri  Pac.  H.  Co.,  104  Mo. 
49 1.  16  .S\  JT.  AV/».  381. 

Ill  an  action  for  a  personal  injury,  charged 
to  have  resulted  from  the  negligence  of  a 
flagman  at  a  street  crossing  in  signaling  the 
plaiiitifT  to  cross  the  track  at  a  time  of  dan- 
ger and  peril,  the  use  of  the  words,  in  an 
instruction,  that  if  the  jury  believe  from 
the  evidence  that  defendant's  flagman  "  im- 
properly and  inopportunely"  signaled  the 
plaiiitifl's  team,  etc.,  instead  of  using  the 
words  "carelessly  and  negligently,"  was 
urged  as  error.  Held,  that  while  the  use  of 
the  latter  words  would  have  been  tech- 
nically more  correct,  yet  the  use  of  the  for- 
mer words  was  not  sufficiently  inaccurate  to 
mislead  the  jury.  Pennsylvania  Co.  v. 
Sloan,  35  Am.  &*  Eng.  R.  Cas.  440,  125  ///. 
72,  ij  N.  E.  Rep.  37 ;  affirming  24  ///.  App. 
48. 

If,  in  an  action  for  an  injury  sustained  by 
being  run  over  by  a  locomotive  engine  of 
the  defendant,  at  a  crossing  of  a  private 
way  at  grade,  the  plaintiff  relies  upon  the 
alleged  negligence  of  the  engineer  of  the 
locomotive,  and  also  upon  the  want  of  a 
flagman,  the  defendant  is  not  entitled  to  a 
ruling  that,  if  the  engineer  used  reasonable 
care,  the  plaintiff  is  not  entitled  to  recover. 
O'Connor  v.  Boston  &*  L.  R.  Corp.,  15  Am. 
&•  Entr.  R.  Cas.  362,  135  Mass.  352. 

I'  iii.  ExecH8ive  speed.*— There  was 
no  error  in  charging  the  jury  that  they  must 
determine,  from  all  the  circumstances, 
whetlier  the  rate  of  speed  of  the  train  at 
the  crossing  was  dangerous  or  unreasonably 
high ;  that  a  rate  of  speed  which  would  be 
allowable  in  a  thinly  settled  part  of  the 
country  might  be  dangerous,  so  as  to  con- 
stitute negligence,  through  a  city  or  village. 
Chicago,  St.  L.  &^  P.  R.  Co.  v.  Spilker,  55 
Am.  &*  Eng.  R.  Cas.  200,  i^^/nd.  380,  33 
N  E.  Rep.  280. 

An  instruction  that  the  fact  that  the  train 
"was,  at  the  time,  running  twenty,  thirty, 
or  forty  miles  an  hour,  constitutes  no  ele- 
ment of  negligence,  or  under  the  other 
facts  proven  shows  the  defendant  or  its 

•See  also  antt.  108-180. 


servants  to  have  been  wilfully  careless  of 
the  consequences  of  such  running,"  may  be 
pro|>erly  refused,  because  confused  and  mis 
leading,  and  because  it  was  not  a  question 
as  to  whether  the  company's  servants  were 
guilty  of  wilful  conduct.  Louisville,  N.  A. 
&*  C.  R.  Co.  V.  Stommel,  126  Ind.  35,  25  N. 
E.  Rep.  863. 

It  was  not  error  to  instruct  the  jury  that 
the  employes  of  the  train  were  required  to 
approach  the  crossing  where  the  injury  oc- 
curred at  a  moderate  rate  of  speed,  and  to 
give  limeiy  warning  to  those  lawfully  pass- 
ing along  the  street ;  and  that  if,  by  neglect 
or  omission,  that  duty  was  not  fulfilled,  the 
defendants  were  liable,  unless  it  was  affirm- 
atively shown  that  ordinary  care  was  not 
taken  by  the  deceased  to  avoid  the  acci- 
dent. Philadelphia  &*  T.  R.  Co.  v.  Hagan, 
47  Pa.  St.  244. 

It  was  not  a  reversible  error  to  instruct 
the  jury  that  "  the  running  by  defendant  of 
trains  upon  its  track  was  authorized  by 
law,  and  that  the  law  did  not  impose  any 
rule  as  to  the  rate  of  speed  of  such  trains," 
theevident  purpose  of  the  instruction  being 
that  it  was  nut  negligence  per  se  to  run  a 
train  at  any  particular  rate  of  speed,  where 
there  was  no  statute  regulating  the  rate  of 
speed.  It  is  not  incorrect  nor,  in  the  proper 
case,  misleading,  to  instruct  a  jury  that  an 
act  which  is  not  forbidden  by  law  is  not  an 
act  of  negligence  in  itself,  provided  they  be 
left  to  determine  whether  the  circumstances 
are  such  as  to  make  it  negligent  in  fact. 
McDonald  V.  International  &*  G.  N.  R.  Co., 
55  Am.  &'  Eng.  R.  Cas.  280,  86  Tex.  i,2oS. 
W.  Rep.  847. 

An  instruction  that  tells  the  jury  that  if 
the  train  was  running  at  a  rate  of  speed 
greater  than  that  limited  by  an  ordinance 
of  the  city,  and  in  excess  of  what  an  ordi- 
narily skilful  and  prudent  man  en^'aged  in 
the  business  would  employ,  in  view  of  the 
probable  danger  of  the  croising,  and  if,  in 
consequence  of  this  speed,  the  train  came 
so  close  to  plaintiff's  horse  that  she  was 
thrown  from  the  buggy  in  consequence  ot 
the  horse  becoming  frightened,  the  defend- 
ant 19  liable,  if  plaintiff  did  not  contribute 
directly  to  her  injury,  is  correct.  Gui/,  C. 
6-  S.  F.  R.  Co.  V.  Breitling,  (TVa.)  12  S.  W. 
Rep.  1 121. 

357.  Defective  cros»iiig:8.*—  Where 
the  suit  is  to  recover  for  injuries  at  a  cross- 
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ing,  and  the  complaint  contains  no  allega- 
tion that  the  road  was  not  properly  con- 
structed, it  is  error  to  instruct  the  jury  that 
a  failure  of  the  company  to  put  in  crossings 
mij;ht  be  negligence.  O'Connor  v.  S/.  Louis, 
A'.  C.  6-  JV.  A'.  Co..  5  Aw.  <S-  £mj;.  A\  Cas. 
324,  56  /ou>a  735,  10  N.  IV.  Rep.  263. 

An  instruction  that  "  it  is  not  sufficient 
that  the  crossing  is  so  constructed  that  it  is 
|.(>ssible  to  safely  pass  over  it,  but  it  should 
be  so  constructed  and  maintained  in  such 
condition  as  to  be  reasonably  safe  and  con- 
venient for  public  travel  by  persons  exercis- 
ing ordinary  care;"  correctly  states  the  law 
and  is  not  argumentative.  Brmun  v.  Han- 
nibal Or*  St.  J.  R.  Co.,  42  Am.  &*  Enjr.  R. 
Ciis.  87,  99  A/o.  310,  12  S.  IV.  Rep.  655. 

The  difference  between  the  ex|)ression 
"  reasonably  safe  and  convenient "  in  such 
instruction,  which  was  given  at  plaintiff's 
request,  and  "  reasonably  safe "  in  an  in- 
struction given  at  the  request  of  the  de- 
fendant, that  the  latter's  duty  was  "  to  so 
construct  the  crossing  and  approaches  as 
to  make  the  crossing  reasonably  safe  for 
persons  using  ordinary  care,"  does  not  make 
the  instructions  inconsistent.  Brown  v. 
Hannibal  <S>»  St.  J.  R.  Co.,  42  Am.  &*  Eng. 
R.  Cas.  87,  99  Mo.  310,  12  S.   W.  Rep.6<il. 

In  an  action  for  an  injury  at  a  crossing, 
the  mere  statement  of  the  trial  court  in 
charging  the  jury  that  the  crossing  was  a 
dangerous  one  docs  not  amount  to  a  misdi- 
rection, wliereall  essential  facts  were  left  to 
the  jury.  At  most  it  was  but  the  expres- 
sion of  the  court's  opinion.  Quill  v.  New 
York  C.  <S-  H.  R.  R.  Co.,  16  Daly  {N.  Y.) 
313.  32  A^  Y.  S.  R.  612.  II  A'.  Y.  Supp.So; 
affirmed  in  1 26  A^.  Y.  629,  mem. ,  36  N.  Y. 
S.  R.  1012. 

358.  Siidileii  inovciiiciit  of  train.— 
Plaintiff's  intestate  was  killed  in  attempting 
to  cross  a  street  by  a  sudden  starting  or  in- 
creasing of  the  speed  of  a  train.  The  evi- 
dence showed  that  the  train  had  stopped, 
or  so  nearly  stopped  that  one  in  the  rear 
could  perceive  no  motion.  Tlie  court 
charged  that  if  defendant's  employes  gave 
the  train  a  sudden  and  undue  impetus,  it 
was  evidence  of  negligence.  Held,  that  the 
insi ruction  must  be  construed  with  refer- 
ence to  the  circumstances  of  the  case;  i.e., 
if  the  impetus  was  given  without  sufficient 
lights,  signals,  or  warning,  it  was,evidence 
of  negligence,  and  was  therefore  correct. 
Maf^innis  v.  New  York  C.  «S-  H.  R.  R.  Co., 
52  A^.  K.  215. 


350.  Contributory  ncgli|;cncc, 
generally.*— Ill  an  action  to  recover  for 
injuries  at  a  crossing,  the  court  instructed 
the  jury  that  if  they  "  believed,  from  the 
evidence,  that  the  persons  in  charge  of  the 
engine  in  question  saw  the  top  of  plaintiff's 
wagon  as  it  approached  the  crossing,  and 
continued  to  see  the  same  until  the  wagon 
reached  such  crossing,  and  that  persons 
approaching  such  crossing  from  the  cast 
could  not  see  a  train  until  they  were  within 
about  thirty  feet  of  such  crossing,  then  it 
was  the  duty  of  such  persons  in  charge  of 
said  train  to  have  slackened  the  speed  of 
said  engine  and  to  have  warned  the  plain- 
tiff of  its  approach  by  sounding  its  whistle 
or  ringing  a  bell,  and  a  failure  to  do  so 
would  be  negligence  on  the  part  of  the  de- 
fendant." Held,  that  the  instruction  was 
calculated  to  confuse,  and  ought  not  to  have 
been  given.  Illinois  C.  R.  Co.  v.  Maffit,  67 
HI.  MX. 

In  an  action  for  a  personal  injury  on  the 
ground  of  negligence,  alleged  to  consist  in 
not  ringing  a  bell  or  sounding  a  whistle,  in 
not  having  a  flagman  at  the  street  crossing, 
and  in  running  the  train  at  a  greater  speed 
than  six  miles  an  hour,  the  company  asked 
an  instruction,  based  on  evidence,  as  fol- 
lows :  "  The  jury  are  instructed,  as  a  matter 
df  law,  that  if,  from  the  evidence,  they  be- 
lieve that  the  injury  to  the  plaintiff  was 
caused  by  his  attempting  to  climb  upon  the 
train  in  question  while  the  same  was  in  mo- 
tion, then  he  is  not  entitled  to  recover." 
The  court  refused  to  give  the  instruction  as 
asked,  but  modified  it  by  inserting  after  the 
word  "motion"  the  words  "and  that  he 
was  injured  in  consequence  of  his  own  neg- 
ligence," and  gave  it  as  modified.  Held, 
that  the  court  erred  in  reftising  to  give  the 
instruction  as  asked  and  in  modifying  the 
same.  Chicago,  R.  I.  &*  P.  R.  Co.  v.  Ein- 
tnger,  1 14  ///.  79.  29  A^.  E.  Rep.  196. 

A  request  for  an  instruction  that  "  if  from 
the  whole  evidence  in  the  case  the  jury 
cannot  determine  whether  or  not  plaintiff 
was  free  from  such  negligence,  then  it 
would  be  your  duty  to  tind  for  the  defend- 
ant," was  sufficiently  covered  by  the  charge 
that  plaintiff  could  not  recover  unless  it 
appeared  from  a  fair  preponderance  of  evi- 
dence not  only  that  the  injuries  complained 
of  were  caused  by  the  negligent  acts,  or 
some  of  the  negligent  acts,  of  the  agents, 
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servants,  and  employes  of  the  defendants, 
but  that  she  was  herself  free  from  all  neg- 
ligence contributing  directly  to  said  inju- 
ries. Chicaiio,  St.  L.  &*  P.  R.  Co.  v.  Spilker, 
55  Am.  (S~»  Eui;.  R.  Cas.  2oo,  \i\  Ind.  380, 
33  N.  E.  Rc'p.  280. 

In  an  action  for  an  injury  to  plaintiff  and 
to  his  team,  which  were  run  int'j  by  a  pass- 
ing train,  the  plaintiff  tesiiticd  that  before 
attempting  to  cn.ss  defendant's  track  he 
had  stopped,  looke  l.and  listened.  The  de- 
fendant adduced  v'Hence  to  the  contrary. 
The  court  insti  .J"iu  the  jury  that  the 
plaintiff  could  not  r^jcover  unless  he  estab- 


due  care,  that  he 
;d  to  the  injury, 
V  precaution  that 
,.  Held,  proper. 
En^.  R.  Cas.  1 1  r , 


lished  that  he  was  u.ii 
did   no  act  that  con 
nor   omitted   to   taii 
would    have    pievenr 
S/ia7u  V.  Jcwett,  6  Am 
86  .V.    K.  616. 

In  an  action  against  a  company  for  an 
injury  at  a  cross''ig  where  the  defense  of 
contributory  negligence  of  the  plaintiff's 
driver  is  set  up,  after  instructing  the  jury  as 
to  the  law  of  contributory  negligence  it  is 
error  to  further  instruct  that  if  the  jury  find 
contributory  negligence  they  must  find  for 
the  defendant,  unless  they  find  that  the  com- 
pany's employes  saw  the  carriage  and,  hav- 
ing it  within  their  power  to  stop  the  train, 
failed  to  do  so,  where  there  is  no  evidence 
tending  to  show  that  such  employes  did  see 
the  carriage  in  time  to  stop  the  train  and 
prevent  a  collision.  Missouri  Pac.  R.  Co.  v. 
Peay,  (  Tex)  20  S.  W.  Rep.  57. 

Where  a  court  has  already  instructed  the 
jury,  in  an  action  for  an  injury  at  a  crossing, 
that  •'  they  should  take  into  consideration 
the  location  of  the  tracks  and  all  other  facts 
in  evidence,"  as  affecting  both  the  questions 
of  negligence  and  contributory  negligence, 
it  is  not  error  to  refuse  to  further  instruct 
that  there  could  not  be  a  recovery  "  for  any 
injury  resulting  from  conditions  of  the  place 
of  the  accident  known  to  the  plaintiff  or 
from  the  ordinary  nature  of  the  business 
carried  on  by  the  defendant."  Leak  v.  Rio 
Grande  Western  R,  Co.,  9  Utah  246,  33  Pac. 
Rep.  1045. 

.'too.  ill  failing;  to  stop,  look, 

and  liHtoii.*— An  instruction  to  the  effect 
that  if  plaintiff  had  no  notice  in  any  way  of 
the  approach  of  the  train,  and  yet  heedlessly 
drove  upon  the  track  without  first  appris- 
ing herself  that  she  could  cross  in  perfect 

*See  also  ante,  231-285. 


safety,  then  she  could  not  recover  unless 
the  injuries  complained  of  were  purposely 
inflicted  by  defendant,  sufficiently  apprised 
the  jury  of  the  rights  of  the  parties,  slated 
under  the  general  rule  "that  the  company 
has  the  right  of  way,  and  the  traveler  must 
wait  until  the  train,  the  coining  of  which  he 
knows  or  ought  to  know,  has  passed." 
Chicago,  St.  L.  &*  P.  R.  Co.  v.  Spilker,  55 
Am.  60  Eng.  R.  Cas.  200,  134  I/id.  380,  33  N. 
E.  Rep.  280. 

The  fiefendant  cannot  successfully  com- 
plain of  an  instruction  that  "  if  safety  under 
the  circumstances  required  that  plaintiff 
should  stop  his  horse  10  ascertain  whether 
it  was  safe  to  cross  the  track  or  not,  it  was 
his  duty  to  stop  and  look  and  listen,  and  if, 
failing  in  this,  he  was  caught  by  the  engine 
and  injured,  he  cannot  recover."  Pennsyl- 
vania Co.  V.  Norton,  132  Ind.  189,  31  A'.  E. 
Rep.  45. 

An  instruction  that  it  was  the  plaintiff's 
duty  before  going  on  the  track  of  the  de- 
fendant to  look  and  listen  for  an  approach- 
ing train,  and  if  looking  and  listening  he 
might  have  heard  or  seen  the  ai)proaching 
train,  but  failed  to  look  or  listen,  and  went 
on  the  track  of  defendant  and  was  injured 
by  either  of  the  cars  he  cannot  recover, 
was  on  the  facts  of  this  case  properly  re- 
fused, as  the  well-devised  and  well-under- 
stood custom  and  regulation  of  defendant 
in  operating  its  trains  was  that  no  train 
from  the  east  was  allowed  to  approach  the 
junction  until  the  east-bound  train  should 
clear  Main  street,  on  which  regulation  plain- 
tiff had  a  right  to  rely  and  which  relieved 
him  of  the  ordinary  duty  of  looking  and 
listening  before  crossing  said  north  track  to 
the  sidewalk.  Btnbridge  v.  Kansas  City 
Cable  R.  Co.,  36  Mo.  App.  669. 

At  the  trial  the  company  asked  the  court 
to  charge  that  plaintiff  could  not  recover  if 
the  intestate,  "  after  reaching  the  crossing, 
attempted  to  cross  ..ithout  looking  in  the 
direction  of  the  approaching  train."  Held, 
that  such  instruction  correctly  slated  the 
law,  and  it  was  error  to  add  thereto  "  that  if 
the  deceased  acted  with  ordinary  prudence 
and  due  care,  there  Deing  but  four  seconds 
of  time  required  to  cross,  the  jury  might 
find  for  plaintiff."  He^vett  v.  Central  R.  Co., 
3  Lans.  (A',  V.)  83.— Following  Grijjp  n 
V.  New  York  C.  R.  Co.,  40  N.  Y.  51. 

Where  the  action  is  to  recover  for  injuries 
received  at  a  street  crossing  it  is  error  to 
refuse  to  charge  that  if  plainiifl  by  looking 
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could  have  seen  the  train  aoproaching  the 
crossing  in  time  to  have  avoided  the  colli- 
sion and  did  not  look  he  cannot  recover, 
McGrill  V.  Lake  Shore  Sf  M.  S.  R.  Co.,  i  T. 
&•  C.  {N.  Y.)  Add.  1 8. 

4.  Damages. 

361.  Generally.*  —  (i)  Personal  in- 
juries.— The  court  instructed  the  jury  that 
if  tiiey  found  defendant  guilty  they  should 
assess  plaintiff's  damages,  and  tlie  instruc- 
tion then  proceeded  to  state  the  elements 
tliat  might  be  considered  in  fixing  the 
amount  of  damages  and  closed  by  the 
words,  " as  shown  by  the  evidence."  Held, 
that  the  instruction  was  not  open  to  tlie 
objection  that  it  allowed  the  jury  to  assess 
any  amount  witliout  limiting  it  to  any  be- 
lief as  to  wiiat  the  evidence  showed.  The 
finding  of  the  defendant  guilty  as  specified 
in  the  instruction  presupposed  a  belief,  from 
the  evidence,  in  tlie  truth  of  the  facts  re- 
ferred to  in  its  previous  instructions.  Penn- 
sylvania Co.  V.  Sloan,  35  Aw.  &•  Eng.  R. 
Cas.  440,  125  ///.  72,  17  A'.  E.  Rep.  37;  af' 
firming  24  ///.  App.  48. 

The  amended  petition  stated  several  items 
of  fiamaye.  The  jury  returned  a  verdict  for 
a  specific  sum,  no  request  having  been  made 
for  specific  findings.  Held,  that  it  would 
be  presumed  that  there  was  no  finding  on 
one  item  for  more  tlian  the  item  claimed, 
and  defendant  could  not  complain.  Clampit 
V.  Chicago,  St.  P.  Ss^  K.  C.  R.  Co.,  49  Am.  &^ 
Eng.  R.  Cas.  468,  84  /ou;a  71.  50  A^.  tF.  Rep. 

673- 

It  is  error  to  permit  a  witness  to  testify, 
in  an  action  for  personal  injuries  at  a  cross- 
ing, that  plaintiff  had  dysentery  after  the 
accident,  which  affected  his  health,  without 
other  evidence  to  show  that  tlie  disease  was 
caused  by  the  accident.  Detroit  &*  Af.  V. 
Co.  V.   Van  Steinburg,  17  Mich.  99. 

In  an  action  to  recover  for  an  injury  by 
being  struck  by  a  train  wiiile  walking  on  a 
street  the  court  instructed  the  jury  as  fol- 
lows; "In  cases  of  this  character  the  law 
does  not  prescribe  any  fixed  or  definite  rule 
of  (hunages,  but  leaves  their  assessment  to 
the  good  sense  and  unbiased  judgment  of 
the  jiry."  Held,  not  erroneous.  Solen  v. 
Virginia  &-  T,  R.  Co.,  13  Nei<.  106. 

(2)  Injuries  to  personal  property. — In  a 
suit  for  injury  to  personal  property  at  a 
crossing  while  in  charge  of  phiintifT's  agent, 


*  See  also  ante,  207. 


the  rule  of  damages  is  this:  If  the  injury 
occurred  wholly  by  the  agent's  fault  there 
could  be  no  recovery;  if  by  the  mixed  fault 
of  the  agent  and  the  company  there  could 
be  a  recovery,  but  diminished  in  proportion 
to  the  agent's  fault ;  if  wholly  by  the  fault 
or  negligence  of  the  company's  agents  then 
there  could  be  recovery  of  full  damages. 
Atlanta  &*  IV.  P.  R.  Co.  v.  Myly,  8  Am.  (^ 
Eng.  R.  Cas.  262,  65  Ga.  1 20. 

.*i02.  Eleiuciits  of  damage. — hi  an 
action  for  a  personal  injury  at  a  crossing, 
while  the  words  "  injury  to  pride  and  man- 
hood "  are  not  strictly  accurate,  as  indicat- 
ing to  the  jury  results  depending  upon  the 
character  or  temperament  of  plaintiff,  yet  he 
is  entitled  to  recover  for  mental  suffering 
caused  by  reas(jn  of  being  permanently  de- 
formed ;  and  where  the  jury  may  so  have 
understood,  and  the  damages  are  not  ex- 
cessive, the  court  will  not  set  aside  the  ver- 
dict. Atlanta  &>  R.  A.  L.  R.  Co.  v.  Wood, 
48  Ga.  565,  1 1  Am.  Ry.  Rep.  406. 

It  is  not  competent  for  the  purpose  of 
showing  tlie  injuries,  or  their  character  or 
extent,  or  for  the  purpose  of  enhancing  the 
damages  which  the  plaintiff  expected  to  re- 
cover, for  the  plaintiff  to  prove  his  pecun- 
iary or  social  condition,  whether  he  was  rich 
or  poor,  married  or  single,  or  whether  he 
had  a  family  or  not.  Kansas  Pac.  R.  Co.  v. 
Pointer,  9  Kan.  620. 

An  averment  that  plaintiff  was  put  to 
"  great  expense  "  by  reason  of  the  injury 
will  authorize  proof  of  expenses  for  medi- 
cine and  nursing;  but  if  no  evidence  is 
offered  of  such  expenses,  there  can  be  no 
recovery  therefor.  And  where  there  is  no 
averment  nor  proof  of  loss  of  time  by  rea- 
son of  the  accident,  it  is  error  to  instruct 
the  jury  that  there  maybe  a  recovery  there 
for.  Gardner  v.  Burlinj^ton,  C.  R.  iS^*  A'.  A'. 
Co.,  68  /o7aa  588.  -  Distinguishkd  in 
Knapp  7/.  Sioux  City  <i  R  R.  Co.,  71  Iowa 
41.  32  N.  W,  Rep.  18. 

Where  the  action  is  by  a  woman  to  re- 
cover for  personal  injuries,  evidence  that 
her  husband  was  killed  at  the  same  time, 
and  that  she  has  children  dependent  upon 
her,  is  not  admissible  to  incre;ise  the  dam- 
ages. Shaw  V.  Post  on  &^  W.  R.  Corp.,  8 
Gray  (Mass.)  45.  — Following  Carey  7/. 
Berkshire  R.  Co.,  i  Cush.  (Mass.)  475. 

The  plaintiff's  occupation  and  means  of 
earning  support  are  not  admissible  in  evi- 
dence to  increase  the  damages,  if  not 
specially  averred  in  the  declaration.    Paid- 
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win  V.  Western  R,  Corp.,  4  Gray  {Mass.) 

333- 

Evidence  of  the  nature  and  extent  of 
plaintiff's  business,  and  the  loss  resultingto 
him  from  inability  to  attend  to  it  by  reason 
of  the  injury,  may  be  admitted  ;  and  it  is 
not  error  to  instruct  the  jury  tliat, "  if  a 
man  has  an  ordinary  business  yielding  or- 
dinary receipts,  he  will  be  entitled  to  re- 
cover the  diminution  of  those  receipts  re- 
sulting from  such  injury."  Kinney  v. 
Crocker,  18  Wis.  74. 

A  boy  between  sixteen  and  seventeen 
years  of  age,  in  running  with  a  fire  engine  at 
night,  upon  an  alarm  of  fire,  on  the  roadbed 
of  a  company  which  they  were  )0'  nd  to 
keep  in  proper  repair,  and  which  v.as  also  a 
public  highway,  stepped  into  a  hole  therein, 
fell  across  the  track,  was  run  over  by  the 
engine,  and  his  leg  crushed,  requiring  am- 
putation. In  an  action  by  the  father 
against  the  company — held,  that  his  com- 
pensation was  for  the  loss  of  services,  for 
nursing,  and  for  surgical  and  medical  at- 
tendance. Oakland  R.  Co.  v.  Fielding,  48 
Pa.  St.  320.— Reviewed  in  Covington  St. 
R.  Co.  V.  Packer.  9  Bush  (Ky )  455. 

303.  Kiile  for  ascertaJiiiiug  amount 
of  tlainages. — An  instruction  declaring 
the  measure  of  damages  for  an  injury  to  a 
wagon  was  the  dilTerence  in  value  of  the 
wagon  immediately  before  and  after  the 
injury  and  a  reasonable  sum  for  the  loss  of 
the  use  of  the  wagon  for  a  time  reasonably 
necessary  to  repair  the  same — held,  cor- 
rect. Hoffman  v.  Metropolitan  St.  R,  Co., 
51  Mo.  App.  273, 

364.  Exemplary  damages.— In  an 
action  for  an  injury  to  a  person  at  a  village 
street  crossing,  proof  that  the  train  was  on 
a  down  grade  approaching  a  flag  station, 
but  before  reaching  the  station,  after  de- 
ciding not  to  stop,  that  the  rate  of  speed 
was  increased  to  17  miles  an  hour;  that  the 
engineer  in  chL.geof  the  train  might  have 
seen  the  person  injured  but  failed  to  look, 
is  sufRcient  evidence  to  establish  ordinary 
negligence  on  the  part  of  the  company,  but 
does  not  establish  wilful  negligence,  so  as 
to  justify  the  giving  of  exemplary  damages. 
Louisville  (S-  A'.  R.  Co.  v.  Roberts,  {Ky.)  8  S. 
W.  Rep.  459. 

36A.  DamagcN  held  not  excessive. 
— (i)  Generally. — Eight  thousand  dollars 
damages  for  personal  injuries  received  at  a 
public  railroad  crossing— //^/</,  not  excessive. 
Ferguson  v.  Wisconsin  C,  R,  Co.,  19  Am.  6t* 


Eng.  R.  Cas.  285,  63  Wis.  145,  23  N.  W. 
Rep.  123. — Following  Berg  v.  Chicago, 
M.  &  St.  P.  R.  Co..  50  Wis.  419. 

A  verdict  for  $1000  is  not  excessive  in  an 
action  for  damages  as  the  result  of  a  colli- 
sion in  which  the  plaintiff  was  injured  and 
bruised,  her  wagon  destroyed,  her  horse  in- 
jured, and  her  goods  and  chattels  contained 
in  the  wagon  seriously  damaged.  Spurrier 
V.  Front  St.  Cable  R.  Co.,  3  Wash.  659,  29 
Pac.  Rep.  346. 

When  plaintiff  was  twenty-nine  years  old 
he  lost  permanently,  by  the  accident,  the 
use  of  one  leg  and  was  confined  to  the  bed 
for  six  weeks,  after  which  he  could  walk 
only  on  crutches.  Before  the  injury  he 
earned  $4  a  day.  At  the  time  of  the  acci- 
dent he  was  driving  several  yoke  of  oxen 
across  the  track,  and  three  oxen  were  killed 
and  others  injured.  Held,  that  a  verdict 
for  $1000  actual  damages,  and  $8000  for  the 
personal  injuries,  was  not  excessive.  Inter- 
national &*  G.  N.  R.  Co.  v.  Brett,  61  Tex. 

483. 

A  father  sued  for  the  death  of  his  five 
children  at  a  public  crossing,  ranging  in  age 
from  five  up  to  sixteen.  In  assessing  the 
damages  the  jury  were  not  limited  to  the 
actual  pecuniary  injury  sustained  by  the 
father  by  reason  of  the  loss  of  the  services 
of  his  children.  Held,  that  a  verdict  for 
$10,500  should  not  be  set  aside.  Nehrbas  v. 
Central  Pac.  R.  Co.,  14  Am.  Sf  Ettg.  R.  Cas. 
670,  62  Cal.  320. 

(2)  Permanent  injuries. — Plaintiff,  a  mid- 
dle-aged man,  of  good  constitution,  was  so 
injured  at  a  crossing  that  he  would  probably 
continue  to  suffer  during  the  remainder  of 
his  life,  and  so  crippled  as  to  greatly  inter- 
fere with  his  work.  Held,  that  a  verdict  of 
$5000  was  not  excessive.  Bitner  v.  Utah  C. 
R.  Co. ,  4  Utah  502,  1 1  Pac.  Rep.  620, 

Plaintiff  had  his  leg  broken,  thigh  and  an- 
kle injured,  and  was  confined,  from  injuries, 
eleven  months  in  a  hospital ;  crutches  were 
necessary  for  a  year  longer  and  permanent 
lameness  remained.  Held,  a  verdict  for 
$7250  is  not  excessive.  Galveston,  H.  »S^»  S. 
A.  R.  Co.  V.  Porfert,  i  Tex.  Civ.  Apf>.  716, 
20  S.  W.  Rep.  870. 

At  the  time  of  an  accident  plaintiff  was  a 
farmer  and  about  fifty  years  of  age  with  a 
life  expectancy  of  nearly  twenty  years.  By 
the  accident  he  was  confined  to  his  bed  for 
nine  weeks,  having  a  leg  broken  near  the 
hip  and  being  greatly  bruised.  The  frac- 
ture failed  to  unite  and  a  false  joint  was 
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formed  which  shortened  his  limb  about  two 
and  a  half  inches,  and  he  continued  to  suffer 
great  pain.  Held,  that  SSooo  was  not  ex- 
cessive. Funs  ton  v.  C/itcago,  A'.  I.  <S^  P.  R. 
Co.,  14  Am.  &*  Ena^.  R.  Cas.  640,  61  Iowa 
452,  16  A^.  W.Rep.  518. 

Plaintiff  was  a  dressmaker  and  contrib- 
uted largely  to  the  support  of  her  faniilj'. 
In  the  accident  her  left  shoulder  was  broken 
and  her  arm  practically  paralyzed,  and  often 
very  painful,  which  necessarily  impaired  her 
ability  to  follow  her  business.  Held,  that  a 
verdict  for  $4500  was  not  excessive.  Mis- 
souri Pac.  R.  Co.  V.  Texas  Pac.  R.  Co.,  41 
Fed.  Rep.  316. 

A  verdict  of  $10,175  to  a  physician  sixty 
years  of  age,  who  earned  §2500  a  year  from 
his  profession,  for  injuries  which  made  him 
a  physical  wreck  and  which  disabled  him 
from  practising  his  profession  to  some  ex- 
tent, is  not  excessive.  Gratiot  v.  Missouri 
Pac.  R.  Co.,  (Mo.)  49  Am.  &*  Eng.  R.  Cas. 
398,  16  S.  W.  Rep.  384. 

(3) lo's  of  limbs. — A  verdict  of  ten 

thousand  c  )llars  for  an  injury  which  neces- 
sitates the  amputation  of  an  arm,  where  the 
defendant  was  guilty  of  gross  negligence,  is 
not  a  case  of  excessive  damages.  Robinson 
V.  Western  Pac.  R.  Co.,  48  Cat.  409,  7  Am. 
Ry.  Rep.  244.— Quoted  in  Patnode  v, 
Harter,  20  Nev.  303,  21  Pac.  Rep.  679. 

The  evidence  showed  that  plaintiff,  a 
woman,  was  injured  so  tl  at  she  lost  one 
arm  and  the  use  of  the  other  and  was  other- 
wise much  injured,  and  her  health  and 
memory  much  impaired,  and  continued  to 
suffer  constant  pain.  At  tliree  different 
trials  she  obtained  veidicts  for  $15,000, 
$18,000,  and  $22,250,  respectively,  tiie  lirst 
;ind  second  verdicts  being  set  aside  for 
errors  of  the  court  in  instructing  the  jury. 
Held,  that  the  third  verdict  should  not  be 
set  aside  as  excessive.  Shaw  v.  Boston  &> 
VV.  R.  Corp.,  8  Gray  {Mass.)  45.  — Re- 
viewed IN  Towle  V.  Blake,  48  N.  H.  92; 
Louisville  &  N.  R.  Co.  v.  Fox,  11  Bush 
(Ky.)  495. 

A  judgment  for  $30,000,  as  compensation 
for  the  pain  and  suffering  endured  by  the 
plamtiff,  and  the  loss  to  him  for  the  re- 
mainder of  his  life  of  both  feet,  will  not  be 
reversed  upon  the  ground  that  the  damages 
awarded  are  excessive.  Re/an  v.  Lah'  S/iore 
6-  M.  S.  R.  Co.,  94  Mic/i.  146,  53  JV.  IV. 
Rep,  1094. 

Plaintiff,  a  miner  by  trade,  whhout  means 
of  support   except  his  labor,  was  injured 
3  D.  R.  D.— 42. 


when  thirty-four  years  old.  He  lost  one 
leg,  had  his  right  arm  disabled  and  his 
right  shoulder  and  several  ribs  broken,  and 
was  confined  to  his  bed  several  weeks. 
Held,  that  a  verdict  for  $15,000  was  not  so 
excessive  as  to  indicate  prejudice  or  passion 
on  the  part  of  the  jury.  Solen  v.  Virginia 
(S~»  T.  R.  Co.,  13  Xev.  106. 

.'$<»<».  IiiiukMiitiite  (laiiiaji'cs. — Plain- 
tiff sued  for  a  persjnal  injury  at  a  crossing. 
There  was  nothing  to  show  that  the  in- 
juries were  severe,  while  there  was  some 
evidence  tending  to  show  that  they  were 
very  slight.  Held,  that  a  verdict  in  his 
favor  of  six  cents  was  not  so  palpably  inade- 
quate as  to  justify  a  reversal.  O'Xeill  v. 
Brooklyn  Heights  R.  Co.,  71  Hun  {N.  Y.) 
114. 

Plaintiff's  liorse  was  injured  at  the  same 
time  that  he  was  injured  as  above,  and  in  a 
separate  action  for  an  injury  to  the  horse  he 
testified  injur-.js    which,    if    believed, 

would  call  or  a  verdict  for  a  considerable 
amount;  but  there  was  other  evidence  that 
he  called  a  veterinary  surgeon  a  few  days 
after  the  accident,  who  failed  to  discover 
any  injuries.  Held,  that  a  verdict  of  six 
cents  should  not  be  set  aside  as  inadequate. 
O'Xeill  w.  Brooklyn  Heights  R,  Co.,  J I  Hun 
{N.  Y.)  114. 


CROWDS. 

Unusually  large,  providing  for,  at  stations, 
see  Carriaof,  of  Passf.ngers,  117;  Sta- 
tions AND  Dki'ots,  51). 


CRUELTY  TO  ANIMALS. 
As  a  criminal  offense,  see  Criminal  Law, 
14. 


CULTIVATION. 

By  landowner,  of  sides  of  right  of  way,  see 

Eminknt  Domain,  147. 
Duty  to  fence  where  road  passes  through 

fields  under,  see  Animals,  Injuries   to, 

100. 


CULVERTS. 
Construction  lien  upon,  see  Liens,  24. 
Expert    testimony    relative    to,    sec    Wit- 

Ni-.ssKs.  i:j«. 

Flooding  lands  by  reason  of  defects  in,  see 

Fi.ooDiNc,  Lands,  I. 
In  city  streets,  sec  Streets  and  Highways, 
III. 
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Injuries  to  cattle  at,  see  Animals,  Injuries 

TO,  7». 
Sufficiency  of,  when  a  question  for  experts, 

see  Witnesses,  130. 
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II.  LIABILITIES  OF  THE  COMPANY 662 

I.  DUTIES  OF  THE  COMPANY. 

1.  Stsitutes  construed. — \  company 
is  not  lial)le  for  insufficleni  culverts,  under 

III.  Rev.  St.  ch.  114,  §  20,  unless  it  appear 
that  the  roa.l  was  constructed  after  tliat  act 
went  into  effect.  IValiash  R.  Co.  v.  San- 
ders, 47  ///.  A  pp.  4.36. 

Article  4171,  Texas  Rev.  St.,  prescribes 
that  "  in  no  case  siiall  any  railroad  company 
construct  a  roadbed  without  first  construct- 
ing the  necessary  culverts  or  sluices  as  the 
natural  lay  of  the  land  requires  for  the 
necessary  drainage  thereof."  This  rule 
should  be  applied  to  cases  under  it  and  en- 
forced by  the  courts.  Austin  &^  N.  IV.  /\\ 
Co.  V.  Anderson,  79  Tex.  427,  15  S.  IV.  Rep. 
484.  See  also  Gulf,  C.  &'  S.  F.  R.  Co.  v. 
Potneroy,  30  Am.  &'  £»g.  R.  Cas.  200,  67 
Tex.  498.  3  5.  IV.  Rep.  722. 

2.  Iti»-lit  to  coiistrnot  and  main- 
tain.— The  right  to  have  and  maintain  a 
culvert,  so  constructed  as  to  cause  plaintiff's 
land  to  be  overflowed,  can  be  acquired  by  a 
railroad  company  by  proof  of  twenty  years' 
user.  But  the  user  must  have  been  such  as 
to  have  subjected  the  company  to  an  action 
at  :iny  time  during  the  twenty  years,  and  it 
must  be  shown  that  the  overflow  has,  at 
regular  or  irregular  intervals  during  the 
twenty  years,  covered  the  very  land  in  con- 
troversy. Emery  v.  Raleigh  &*  G.  R.  Co., 
37  Am.  &'Eng,  V.  Cas.  253,  102  N.  Car.  209, 
9  .S'.  E.  Rep.  1 39. 

A.  granted  to  the  Western  R.  corporation 
a  license  to  locate,  construct,  repair,  and 
maintain  a  railroad  upon  his  land,  and  to 
take  land  therefor,  The  land  was  so  sit- 
inted  that  the  embankment  of  the  road 
would  cause  water  to  accumulate  on  the 
upper  side,  and  it  became  necessary  to  pro- 
vide culverts  for  its  discharge.  The  corpo- 
ration made  the  culvert,  but  the  situation 
of  the  land  was  such  that  it  w;is  necessary  to 
connect  ditches  with  the  culvert  and  extend 
ditclies  beyond  the  location  of  the  road  into 
the  land  of  A.,  to  prevent  the  water  from 
materially  injuringthe  road  or  damaging  the 
land.  Held,  that  the  corporation  was  au- 
thorized by  such  license  to  make  such  cul- 


verts and  ditches,  under  the  maxim  that  the 
grant  of  a  thing  includes  the  means  neces- 
sary to  attain  it.  Held  also,  that  the  cor- 
poration was  authorized  to  deepen  and 
widen  the  bed  of  a  mountain  stream  over 
which  the  road  was  laid  and  constructed,  to 
facilit.^:-:  the  discharge  of  the  waters  when 
sucli  widening  and  deepening  was  necessary 
to  prevent  damage  to  the  road  and  adjacent 
land.  Bul)cocl:  v.  IVes/ern  R.  Corp.,  9  A/e/c. 
(Mass.)  553.— Di.STiNGUi.SHED  IN  Eaton  v. 
Boston,  C.  &  M.  R.  Co.,  51  N.  H.  504. 
Reviewed  in  Rathke  7/.  Gardner,  14  Am.  tS: 
Eiig.  R.  Cas.  281,  134  Mass.  14. 

3.  Duty  to  construct,  generally.* 
— Where  a  company  constructs  its  road  un- 
der legislative  "  athority  over  private  land, 
it  must  const'  t  suitable  culverts,  bridges, 
etc.,  for  carrying  off  the  waters  of  water- 
courses crossed  by  the  track,  and  must  see 
that  they  are  kept  in  suitable  repair  for  that 
purpose  whenever  practicable.  Ulinois  C. 
R.  Co  V.  Be/l/el,  11  ///.  ////.  17. 

The  company  is  bound  to  use  reasonable 
care  in  constructing  and  maintaining  its 
track  and  roadbed  in  such  condition  as  to 
make  the  same  reasonably  secure  for  the  use 
of  passengers  and  employes,  and  it  is  bound 
to  use  like  cure  in  providing  sufficient  cul- 
verts for  the  escape  of  water  collected  and 
accumulated  by  its  embankments  and  ex- 
cavations. Sfo/ier  V.  St.  Louis,  I.  M.  &»  S. 
R.  Co.,  31  Am.  &>  Eng.  R.  Cas.  229,  91  AIo. 
509,  10  JVest.  Rep.  54,  4  .S",  U^.  Rep.  389. 

4. to  provide  for  the   natural 

flow  of  water.t— Railroad  corporations 
must  provide  suitable  bridges  and  culverts 
for  the  natural  flow  of  water  crossed  by  their 
roads.  Mareh  v.  Portsmouth  &*  C.  R.  Co., 
19  A".  H.  372.— Quoted  in  Taylor  7'.  Balti- 
more &  ().  R.  Co.,  39  Am.  &  Eng.  R.  Cas. 
259,  33  W.  Va.  39,  10  S.  E.  Rep.  29. 

Except  when  they  cannot  be  made,  or 
where  the  expense  of  making  them  is  great- 
ly disproportioned  to  the  interests  to  be  pre- 
served by  them.  Gilbert  v.  Savannah,  G.  iS^* 
N.  A.  R.  Co.,  69  Ga.  396. 

Where  it  is  practicable  in  the  building  of 
a  railroad  to  construct  a  culvert  which  will 
allow  the  passage  of  the  water  of  a  stream  in 
its  natural  channel,  it  is  negligence  not  to 
do  so,  and  a  landowner  injured  by  such  fail- 

*  Obligation  of  company  ns  to  culverts,  see 
note,  14  Am,  &  Eno.  R,  Cas.  271. 

Company  must  consiirmi  necessary  culverts, 
see  note,  30  Am.  &  Knc,  R,  Cas.  92. 

f  See  also  post,  1 2. 
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lire  may  recover  damages.  Van  Orsdol  v. 
Burlington,  C.  li.  &*  N.  R.  Co.,  56  Iowa  470, 
9  N.  W.  Rep.  379. 

It  is  expressly  provided  by  statute  that 
"  in  no  case  shall  any  railroad  construct  a 
roadbed  without  first  constructing  the  neces- 
sary culverts  or  sluices  as  the  natural  lay  of 
the  land  requires  for  the  necessary  drainage 
thereof."  (Tex.  Rev.  Stat.  art.  41 71.)  The 
duty  thus  required  is  imperaiive,  and  should 
damage  occur  from  its  non-performance,  the 
railroad  company  would  unquestionably  be 
liable  therefor  to  the  extent  of  the  injury ; 
but  the  remedy  afforded  the  injured  party 
is  a  legal  one  of  a  suit  for  damages,  which 
the  law  regards  as  adequate ;  and  there  can 
be  no  further  resort  to  equity  to  compel  the 
company  to  construct  the  necessary  culverts 
and  sluices  of  a  kind,  and  at  such  places  on 
its  road,  as  the  party  injured  may  demand  or 
a  court  may  order.  International  &^  G. 
JV.  R.  Co.  V.  Malone,  i  Tex.  App.  {Civ.  Cas.) 
92. 

*>. tu  prevent  flooding:  lands. — 

If  for  the  purpose  of  constructing  a  railroad, 
or  for  any  other  purpose,  it  becomes  neces- 
sary to  erect  an  embankment,  a  proper  out- 
let or  culvert  must  be  provided  of  ample 
capacity  to  carry  off  the  flow  of  surface 
water,  so  that  it  may  not  be  obstructed,  and 
thus  accumulate  on  the  upper  and  adjacent 
lands  of  other  persons.  Philadelphia,  \V, 
&*  B.  R.  Co.  V.  Davis,  34  Am.  &•  Kng.  R.  Cas. 
i.[3,  68  A/d.  281,  II  ^Itl.  Rep.  822,  10  Cent. 
Rep.  551. — Quoting  Harrison  v.  Great 
Northern  R.  Co.,  3  H.  &  C.  236. 

And  the  company  will  be  liable  in  dam- 
ages for  injuries  to  adjacent  lands  by  over- 
flow or  back-water  caused  by  a  failure  or 
neglect  to  perforin  tl  is  duty.  Carriger  v. 
JCast  Tenn.,  V.  &^  G.  R.  Co.,  7  Lea  (Tenn.) 
388. 

If  there  is  no  difliculty  in  constructing  a 
culvert  under  a  railroad,  to  carry  off  the 
water  from  a  meadow  over  which  the  rail- 
road passes,  the  railroad  company  will  be 
liable  for  flowing  the  meadow,  if  it  does  not 
make  a  culvert,  with  ditches  to  and  from  it 
sufficiently  low  to  drain  off  the  water.  John- 
son V.  Atlantic  &-  St.  L.  R.  Co.,  35  A';  //. 
569.— Quoting  Dearborn  v.  Boston,  C.  & 

M.  R.  Co.,  24   N.    H.    185. — DlSTINGUISHKD 

IN  O'Connor  v.   Fond  du  Lac,  A.  &  P.  R. 
Co.,  5  Am.  &  Eng.  R.  Cas.  82,  52  Wis.  526, 
38  Am.  Rep.  753. 
O.  Where  need  not  be  conHtruoted. 

— Where  a  railroad   has  been  constructed 


across  a  watercourse,  the  want  of  a  culvert 
for  the  passage  of  the  water  in  its  natural 
channel  is  an  imperfection ;  but  mere  proof 
that  it  is  built  across  a  cranberry  marsh, 
without  a  culvert,  and  that  in  consequence 
of  its  construction  the  marsh  on  one  side 
has  become  dry,  has  no  tendency  to  show 
that  the  road  is  improperly  constructed. 
L}'on  V.  Green  Bay  £-j  M.  R.  Co.,  42  H'is.  538, 
15  A>n.  Ry.  Rep.  91.— DlSTINGUISHKD  IN 
O'Connor  T/.  Fond  du  Lac,  A.  &  P.  R.  Co., 
5  Am.  &  Eng.  R.  Cas.  82,  52  Wis.  526,  38 
Am.  Rep.  753. 

7.  The  duty  to  constniet  is  con- 
tinuing.—The  duly  of  the  railroad  to  so 
construct  its  road  that  a  sulFicicnt  space 
should  be  left  for  the  discharge  of  the  water 
through  its  accustomed  channel,  whether 
artificial  or  natural,  is  a  continuing  one. 
Knight  V.  .llbeniarle  &•  R.  R.  Co.,  ill  A'. 
Car.  So,  1 5  S.  E.  Rep.  929. 

8.  Excuse  for  not  constructing;. — 
Where  a  party  agrees  to  construct  and 
maintain  a  culvert  at  a  designated  place  he 
must  make  it  reasonably  effective  for  the 
purpose  it  is  intended  to  accomplish,  not- 
witiistanding  accident  or  natural  causes 
may  make  the  work  more  diflicult  and  ex- 
pensive than  it  was  supposed  it  would  be. 
Indiana,  B.  6~»  W.  R.  Co.  v.  Adamson,  34 
Am.  &*  Eng.   R.  Cas.  127,   114  Ind.  282,  12 

West.  Rep.  70S,  15  A'.  E.  Rep.  5. 

J>.  Xegliyence  in  tailing  to  con- 
struct, a  question  of  fact. — Whether  a 
company  has  been  negligent  in  the  con- 
struction or  maintenance  of  its  culvert  in  a 
particular  locality  is  a  question  to  be  deter- 
mined under  the  circumstances  of  the  case 
by  a  jury  upon  the  evidence  with  reference 
to  the  construction  of  the  road  itself  and 
the  formation  of  the  land  in  the  vicinity. 
Union  Pae.  R.  Co.  v.  O'Brien,  49  Fed.  Rep. 
538,  4  U.  S.  App.  221.  I  C.  C.  A.  354. 

The  sufficiency  of  the  culvert  is  a  ques- 
tion for  tlie  jury.  Pick  v.  Pennsylvania  R. 
Co.,  157  Pa.  St.  622,  27  .///.  Rep.  783. 

It  is  a  question  for  the  jury  to  determine 
as  a  matter  of  f;.ct  whether,  under  the  facts 
of  a  particular  cr.sc,  it  was  the  duty  of  a  com- 
pany, in  the  e  crcise  of  due  care  with  re- 
spect to  the  protection  of  its  employes,  to 
cover  a  certain  culvert  within  its  yard. 
Franklin  v.  Winn,,:  &j  St.  P.  R.  Co.,  31 
Am.  iS~»  Eng,  /,'.  Cas.  211,  37  Minn.  409,  5 
Am.  .SV.  A',/.  856,  34  A.  W.  Rep.  898. 

10.  Degree  of  care  required  in  con- 
struction.—A  company  acting  in  pursu- 
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ance  oi  legislative  authority  need  only 
exercise  reasonable  diligence  and  precau- 
tion in  constructing  passageways  for  water 
through  its  culverts  and  embankments,  and 
may  select  a  safe  and  massive  structure  in 
preference  to  a  lighter  one  which  would 
offer  l.ss  obstruction  to  the  water.  Central 
Trust  Co.  V.  Wabash,  St.  L.  &^  P.  R.  Co.,  58 
Am.  &^  Eii;j;.  R.  Cas.  642,  57  Fed.  Rep.  441. 

The  measure  of  diligence  required  in  the 
maintaining  of  bridges  and  culverts  is  that 
the  character  and  size  of  the  stream,  the 
extent  and  situation  of  the  agricultural  land 
about  it,  and  the  nature  of  the  rainfalls  and 
floods  affecting  it  shall  be  ascertained  and 
provided  for  so  far  as  the  exercise  of  ordi- 
nary foresight,  care,  and  skill  can  accomplish 
them;  but  there  is  no  requirement  that  the 
occurrence  of  cyclones,  cloudbursts,  or  the 
like  shall  be  foreseen  or  guarded  against, 
though  it  is  known  that  they  have  many 
times  happened  and  therefore  will  certainly 
recur.  Central  Trust  Co.  v.  Wabash,  St.  L. 
&>  P.  R.  Co.,  58  Am.  (S-  Eng.  R.  Cas.  642,  $7 
Fed.  Rep.  441. 

What  is  deemed  reasonable  precaution 
with  respect  to  suitable  bridges,  culverts, 
or  other  provision  for  carrying  off  water, 
effectually  absolving  the  party  constructing 
the  road  from  all  just  imputation  of  negli- 
gence, carelessness,  or  wanton  disregard  of 
the  rights  of'  individuals,  is  that  a  company 
bring  to  the  construction  all  the  engineer- 
ing knowledge,  skill,  and  care  ordinarily 
applied  to  works  of  like  kind,  taking  into 
consideration  the  size  and  habits  of  the 
stream,  the  character  of  its  channel,  and 
the  declivity  of  the  circumjacent  territory 
forming  the  watershed ;  and  what  are  deemed 
suitable  works  are  such  as  are  sufficient  to 
avoid  all  danger  from  such  stream  in  con- 
nection with  such  works  in  all  ordinary 
floods  and  freshets.  Illinois  C.  R.  Co.  v. 
Bethel,  11  III.  App.  17.— Quoted  in  Ohio 
&  M.  R.  Co.  V.  Thillman,  143  III.  127. 

11.  Siifilciciicy,  generally.*  —  The 
jury  are  justified  in  finding  that  a  culvert 
was  manifestly  insufficient,  where  the  facts 
show  that  the  culvert  was  about  thirty  feet 
wide  and  had  been  constructed  in  lieu  of 
the  natural  flow  of  the  stream,  which  was 
one  hundred  feet  wide,  and  that  at  times  of 
high  water  the  stream  would  overflow  its 
banks  and  a  portion  thereof  run  across  low 

*  Proof  as  to  sufficiency  of  culverts,  see  44 
'      Am.  &  Eng.  R,  Cas.  504,  abstr. 


lands,  and  backing  up  higher  and  higher 
would  reach  back  to  and  cover  nearly  all  of 
the  lands  of  a  neighboring  proprietor. 
Union  Trust  Co.  v.  Ciippy,  1 1  Am.  ^  En^. 
R.  Cas.  562,  26  Kan.  754.  Compare  Wabash 
R.  Co.  v.  Sanders,  47  ///.  App.  436. 

12.  Must  provide  outlet  for  sur- 
face water.* —In  constructing  its  road  3 
company  should  construct  culverts  to  pro- 
vide outlets  for  surface  waters.  Illinois  C. 
R.  Co.  V.  Bethel,  \  i  ///.  App.  \  7.  Sioher  v. 
St.  Louis,  I.  M.  &^  S.  R.  Co.,  31  Aw.  &^  Eng. 
R.  Cas.  229,  91  Mo.  509,  10  M'est.  Rep.  54,  4 
S.  W.  Rep.  3S9.  Philadelphia,  W.  6-  B.  R. 
Co.  V.  Davis,  34  Am.  6>.  Eng.  R.  Cas.  143,  68 
Md.  281,  II  Atl.Rep.  822,  10  Cent.  Rep.  551. 
Carriger  v.  East  Tenn. ,  F.  &>  G.  R.  Co. ,  7 
Lea  ( Tenn.)  388.  Johnson  v.  Atlantic  &*  Si. 
L.  R.  Co.,  35  N.  H.  569. 

In  constructing  its  road  across  a  stream  a 
railroad  company  should  provide  an  outlet, 
not  merely  for  the  water  falling  within  the 
banks  of  the  stream,  but  also  for  all  water 
which  had  been  accustomed  to  flow  into 
the  stream  from  the  surface  of  the  adjacent 
country.  Kansas  City,  Ft,  S.  &•  Jlf.  R.  Co. 
V.  Cook,  58  Am.  <S-  Erj.  R,  Cas.  654,  57  ArJc. 
387,  21  5.  W.  Rep.  1066. 

13.  Must  provide  for  ordinary 
rains  and  floods.f— The  company  must 
provide  proper  and  sufficient  openings  or 
culverts  for  the  escape  of  the  water  of  all 
streams  crossing  its  roadbed,  so  as  not  to 
flood  the  land  of  upper  riparian  owners, 
wiiether  at  an  ordinary  stage  of  water  or 
during  floods  which  could  reasonably  have 
been  foreseen  and  guarded  against ;  and  if 
it  fails  to  provide  such  openings,  it  is  liable 
to  any  person  damaged  thereby.  Kansas 
City,  Ft.  S.  &•  M.  R.  Co.  v.  Cook,  58  Am.  &^ 
Eng.  R.  Cas.  654,  57  Ark.  387,  21  S.  W.  Rep. 
1066.  Emery  v.  Raleigh  &*  G.  R.  Co.,  37 
Am.  &*  Eng,  R.  Cas,  253,  102  N,  Car.  209,  9 
S.  E.  Rep.  1 39. 

A  company  is  required  to  use  ordinary 
care  in  the  construction  of  a  culvert  under 
an  embankment  made  in  constructing  its 
road,  to  provide  against  ordinary  rains. 
Houston  &>  G.  N.  R.  Co.  v.  Parker,  50  Tex. 

330. 

A  company  must  so  construct  its  road  as 
to  avoid  those  dangers  which  it  could  be 
reasonably  foreseen  by  competent  and  skil- 
ful engineers  might  result  from  the  ordinary 

*  See  also  ante,  4. 

fSee  also  Carriage  of  Pastengers,  175. 
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rainfall  and  freshets  peculiar  to  the  particu- 
lar section  of  country  in  wliich  it  is  con- 
structed. International  &*  G.  N.  R.  Co.  v. 
Halloren,  3  Am.  &•  En^;.  R.  Cas.  343,  53 
Tf.v.  46,  37  A/n.  Rep.  744. 

By  "ordinary  floods"  are  understood  all 
usual  and  expected  fresliets  occurring  in 
the  stream,  such  freshets  as  are  usual  and 
always  to  be  expected  in  certain  seasons  in 
each  and  every  year.  Illinois  C.  R.  Co.  v. 
Ret  he  I,  11  ///.  A  pp.  17. 

14:.  Need  imt  provide  against  ex- 
traordiiiary  tlood.s  and  freshets.* — 
Railroads  are  only  required  to  onstruct  cul- 
verts large  enougli  to  carry  tlie  ordinary  high 
water  of  streams,  and  not  that  of  extraordi- 
nary floods.  Pittsburg,  Ft.  IV.  &•  C.  R. 
Co.  V.  GiUeland,  56  Pa.  St.  445.— DISTIN- 
GUISHED IN  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Thompson,  27  Am.  &  Eng.  R.  Cas.  88,  107 
Ind.  442,  57  Am.  Rep.  120.  Followkd  in 
Baltimore  &  O.  R.  Co.  v.  Sulphur  Spring  I. 
S.  Dist.,  2  Ani.&  Eng.  R.  Cas.  166,96  Pa.  St. 
65,  42  Am.  Rep.  529.  Quoted  in  Colum- 
bus &  W.  R.  Co.  7/.  BHdges,  86  Ala.  448; 
O'Connell  v.  East  Tenn.,  V.  &  G.  R.  Co.,  87 
Ga.  246.  Reviewed  in  Denver  City  I.  &  W. 
Co,  V.  Middaugh,  12  Colo.  434,  21  Pac.  Rep. 
565. — McPlierson  v.  St.  Louis,  I.  M.  &•  S. 
R.  Co.,  97  ^Uo.  253,  10  S.  IV.  Rep.  846.  Ellet 
V.  St.  Louis,  A'.  C.  &^  JV.  R.  Co.,  12  Afn.  &^ 
Eng.  R.  Cas.  183,  76  Mo.  518.  Gillespie  v. 
St.  Louis;  A'.  C.  (S^  X.  R.  Co.,  6  Mo.  App. 
554.  Emery  v.  Raleigh  &>  G.  R.  Co.,  37 
Am.  6-  Eng.  R.  Cas.  253,  102  N.  Car.  209, 
9  S.  E.  Rep.  139;  rehearing  denied  in  105 
A'.  Car.  45.  Fiek  v.  Pennsylvania  R.  Co., 
157  Pa.  St.  62.:,  27  Atl.  Rep.  783.  Houston 
&'  G.  iV.  R.  Co.  V.  Parker,  50  Te.v.  330. 

By  "extraordinary  floods"  are  meant 
freshets  not  occurring  annuallj'.  Illinois 
C.  R.  Co.  v.  Bethel,  11  ///.  App.  17. 

It  is  not  culpable  negligence  on  the  part 
of  a  company  in  the  construction  of  its 
roadbed,  track,  and  culverts  if  it  has  failed 
to  provide  against  such  extraordinary  and 
unprecedented  storms,  floods,  or  other  in- 
evitable casualties  caused  by  the  hidden 
forces  of  nature,  unknown  to  common  expe- 
rience, and  which  could  not  have  been  rea- 
sonably antiripated  by  that  degree  of  engi- 
neering skill  and  experience  required  in  the 
prudent  construction  of  such  railroad. 
Lil'hy  V.  Maine  C.  R,  Co.,  58  Am.  &>  Eng. 


*See  also  Rridoks,  ktc,  23;  Carriage  of 
Passengers,  170  ;  Flooding  Lands  L,  3. 


R.  Cas.  81,  85  Me.  34,  26  At/.  Rep.  943.  In- 
ternational &>  G.  A^.  R.  Co.  v.  Halloren,  3 
Am.  iSm  Eng.  R.  Cas.  343,  53  Tex.  46,  37  Am. 
Rep.  744. 

A  railroad  company  which  fails  to  con- 
struct a  culvert  or  bridge  sufficient  to  pass 
extraordinary  floods  is  not  liable  for  dam- 
ages sustained  thereby,  if  it  has  used  ordi- 
nary, reasonable  foresight,  care,  and  skill  in 
constructing  and  maintaining  such  culvert 
or  bridge,  and  will  not  be  liable  for  such 
injuries  as  could  not  be  anticipated  or 
guarded  against.  Central  Trust  Co.  \; 
IValhish,  St.  L.  &>  P.  R.  Co.,  58  Am.  &• 
Eng.  R.  Cas.  642,  57  P^ed.  Rep.  441. 

The  statute  requiring  railway  compa- 
nies in  constructing  their  embankments  to 
provide  such  culverts  and  sluices  as  may  be 
demanded  by  the  natural  lay  of  the  land 
for  its  necessary  drainage,  must  be  con- 
strued to  mean  that  provision  need  not  be 
made  for  such  extraordinary  floods  as  could 
not  have  reasonably  been  foreseen,  but  that 
such  as  may  have  been  reasonably  antici- 
pated must  be  guarded  against  without  ref- 
erence to  the  frequency  of  their  recurrence. 
The  fact  that  the  floods  not  provided  for 
occur  at  the  place  at  long  intervals  alTords 
no  defense.  Gul/,  C.  &'  S.  F.  R.  Co.  v. 
Pomeroy,  30  Am.  &'  Eng.  R.  Cas.  200,  67 
Tex.  498,  3  S.  IV.  Rep.  722.  —  Reviewed  in 
Missouri  Pac.  R.  Co.  71.  Johnson.  37  Am.  & 
Eng.  R.  Cas.  128,  72  Tex.  95,  10  S.  VV.   Rep, 

325- 

Three  floods  in  quick  succession,  with 
notice  to  the  company  to  enlarge  a  culvert, 
did  not  necessarily  make  it  the  duty  of  the 
company  to  make  such  enlargement. 
Pittsburg,  Ft.  JV.  &-  C.  R.  Co.  v.  GiUeland, 
56  Pa.  St.  445. 

15.  I>iity  to  keep  nnobstriictod  and 
in  (i:ood  eondition.— Where  a  company 
builds  a  culvert  or  other  p;issageway  under 
its  roadbed,  it  must  keep  the  same  open  for 
the  free  transit  of  water,  Payne  v.  Kansas 
City,  St.  J.  <S^•  C.  B.  R.  Co.,  112  Mo.  6,  20  .9. 
IV.  Rep.  322. 

A  company  is  liable  for  damages  result- 
ing from  a  failure  to  keep  a  culvert  unob- 
structed. The  entrances  to  the  culvert  in 
this  case  were  subject  to  the  company's 
control  as  part  of  its  roadbed.  The  right 
of  the  corporation  to  enjoy  the  use  of  its 
roadbed  as  an  easement  carried  with  it  a 
continuing  correlative  obligation  to  use 
reasonable  diligence  to  keep  the  culvert  un- 
obstructed, so  that  detriment  to  the  owners 
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of  the  land  might  be  avoided  so  far  as  prac- 
ticable, considering  the  size  and  structure  of 
the  culvert.  IVes/  v.  Louiwille,  C.  &^  L.  R. 
Co.,  8  Bush  {Ky.)  404. 

The  breaking  of  a  culvert  under  the  em- 
bankment of  a  road  during  the  time  of  a 
freshet  having  caused  an  accumulation  of 
water  which,  the  embankment  being  open, 
overflowed  plaintiff's  land  to  his  damage, 
the  court  charged  the  jury  that  if  the  ser- 
\aias  of  the  defendant  let  the  water  off,  de- 
fendant is  liable  for  actual  damages  there- 
from ensuing,  no  matter  how  much  care 
a;id  caution  they  exercised.  Held,  that  the 
instruction  was  erroneous, as  defendant  was 
not  liable  unless  guilty  of  negligence  in 
setting  free  the  accumulated  water.  Mills 
v.  Greenville  <S^  C.  R.  Co.,  5  Am,  &>  Etig.  R. 
Cas.  55,  13  So.  Car.  97. 

A  town  is  liable  for  damages  for  the  over- 
flow of  land  caused  by  a  culvert  which, 
though  amply  sufficient  for  the  passage  of 
water  of  a  natural  stream,  becomes  filled  at 
its  mouth  by  reason  of  the  raising  of  the 
grade  of  a  street  some  time  after  its  con- 
struction— the  raising  having  been  done 
by  the  highway  surveyor.  Haynes  v.  Bur- 
lington, 38  Vt.  350. 

But  the  town  would  not  be  liable  for  the 
obstruction  of  the  flow  of  water  through  a 
culvert  causing  damage  to  adjoining  land 
1-y  flooding,  if  such  obstruction  was  due  to 
the  acts  of  a  railroad  company  which  owns 
lands  adjacent  to  the  highway,  and  who 
filled  up  a  ravine  on  such  lands,  which  was 
a  natural  channel  for  the  outlet  of  the  water 
flowing  from  the  culvert.  Haynes  v.  Bur- 
lington, 38  Vt.  350. 

II.  LIABILITIES  OF  THE  COMPANY. 

10.  Generally.— A  company,  in  con- 
sideration of  the  grant  of  a  right  of  way 
for  its  road  through  the  lands  of  the  plain- 
tiff and  of  two  other  adjoining  proprietors, 
agreed  to  make  such  culverts  and  crossings 
as  might  be  necessary  to  enable  the  parties 
"  to  reasonably  occupy  their  lands,  to  carry 
off  surplus  water,  etc.;"  and  that  upon  the 
hillside  of  said  road  a  sufl!icient  drain  sliouid 
be  made  and  kept  open  "  for  the  discharge 
of  the  drainage."  The  company  built  a 
culvert  across  its  road  south  of  and  below 
said  lands,  with  which  the  drain  on  the 
hillside  of  the  road  was  connected,  and 
through  which  the  drainage  from  the  lands 
of  the  plaintiff  was  discharged.  Held,  that 
the  culverts  and  the  drain  form  necessary 


parts  of  the  plan  or  means  agreed  on  for 
draining  the  lands  of  the  plaintiff  on  the 
hillside  of  the  railroad,  and  that  for  dam- 
ages caused  to  sucii  lands  by  the  obstruc- 
tion of  the  drain,  the  company  is  liable, 
although  the  obstruction  may  not  have 
been  on  the  lands  of  either  of  the  parties 
granting  the  right  of  way.  Madden  v.  Cin- 
cinnati Ssr'  M.  V.  R.  Co.,  3  Am.  iS^"  Eng.  R. 
Cas.  232,  36  0/u'o  St.  46. 

17.  Nuisance. —  A  defective  construc- 
tion of  a  culvert  where  the  road  crosses  a  wa- 
tercourse, whereby  the  stream  is  dammed, 
or  partially  so,  is  in  the  nature  of  a  nui- 
sance. Union  Trust  Co.  v.  Cup-t>y,  11  Am. 
&>  Eng.  R.  Cas.  562,  26  Kan.  754. 

Where  a  company  is  charged  with  a  nui- 
sance in  maintaining  an  insufficient  culvert, 
which  grows  out  ol  the  construction  of 
theroad  and  not  its  use,  in  order  to  render 
the  company  liable  it  must  appear  either 
that  the  company  constructed  the  culvert, 
or  that  it  has  been  notified  to  abate  it. 
Wabash  R.  Co.  v.  Sanders,  47  ///.  App.  436. 
— Distinguishing  Chicago,  13.  &  Q.  R. 
Co.  V.  Scliaffer,  124  111.  121  ;  Ohio  &  M.  R. 
Co.  V.  Wachter,  123  III.  445. 

18.  Personal  injuries,  {generally. — 
A  company  constructed  its  road  across 
the  main  street  of  a  village,  about  a  foot 
and  a  half  above  the  level  of  the  street. 
The  street  was  12  rods  wide,  with  two  trav- 
eled paths,  one  on  each  side  of  the  street, 
and  an  open  common  between.  The  com- 
pany was  required  by  its  charter  to  restore 
any  highway  intersected,  so  as  not  to  im- 
pair its  usefulness.  The  company  put  the 
two  traveled  tracks  in  proper  condition  for 
passing  with  vehicles,  but  made  no  other 
crossing.  About  midway  between  the  two 
patiis  they  constructed  a  culvert  under  the 
timbers  of  the  track  to  let  the  water  accu- 
mulating from  rains  pass  through,  which 
was  left  uncovered.  A  person  walking 
across  the  street  upon  the  railroad  track,  at 
a  time  when  the  culvert  was  filled  with  snow 
and  could  not  be  seen,  fell  into  it  and  was 
injured.  Held,  that  the  company  was  lia- 
ble for  the  injury.  Judson  v.  Ne^v  York  &* 
N.  H.  R.  Co.,  29  Conn.  434.— Quoted  in 
Ell's  V.  Wabash,  St.  L.  &  P.  R.  Co.,  17  Mo. 
A  pp.  126. 

In  an  action  to  recover  damages  for  an 
injury  alleged  to  have  been  caused  by  the 
leaving  of  certain  planks  over  a  culvert  un- 
fastened, which  it  was  the  duty  of  the  com- 
pany to  keep  secure,  plaintiff  testified  that 
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one  Hines,  a  section  hand,  told  him  that  he 
warned  tlie  section  boss  of  the  dangerous 
condition  of  tlie  planks  on  the  night  imme- 
diately preceding  the  day  of  the  accident. 
//('/(/,  that  the  defendant  could  prove  by  the 
section  boss  in  question  that  Hines  gave  no 
such  warning.  Pennsylvania  Co.  v.  Boy/an, 
lo  ^lin.  &>  Eng.  J\\  Cas.  734,  104///.  595. 

In  the  above  case,  it  appearing  that  Hines 
had  charge  of  the  culvert,  and  that  it  had 
been  securely  fixed  shortly  before  the  ac- 
cident—//tM  proper  for  the  defendant 
to  ask  said  Hines  how  long  the  culvert 
would  stay  fixed,  and  for  what  purpose  or 
in  what  case  the  planking  would  be  re- 
moved. Pennsylvania  Co.  v.  Boylan,  10  Am. 
iSr'  Eng.  R.  Cas.  734,  104  ///.  595. 

In  the  above  case,  said  Hines  having  tes- 
tified that  none  of  the  planks  over  the  cul- 
vert were  loose  at  the  time  of  the  accident, 
as  far  as  he  knew — held,  admissible  for  the 
defendant  to  ask  said  Hines  whether  he 
would  have  known  that  said  planks  were 
loose  liad  they  actually  been  so.  Pennsyl- 
vania Co.  v.  Boylan,  10  Am.  &•  Eng.  K.  Cas. 
734,  104  ///.  595. 

19.  injuries  to   passeiiger.s.— 

In  an  action  for  injuries  to  a  passenger  oc- 
casioned by  a  washout  at  a  culvert,  the  fact 
that  the  culvert  would  not  have  given  way 
but  for  the  breaking  of  a  dam  on  adjoining 
property  over  which  the  company  had  no 
control,  will  not  prevent  recovery  if  the 
negligent  manner  in  which  the  culvert  was 
constructed  contributed  to  the  accident. 
Bonner  v.  IVingate,  78  Tex.  333,  14  5.  IV. 
Rep.  790.— Followed  in  Bonner  v.  May- 
field,  82  Tex.  234. 

20.  iiijiirics  to  employes.* — It 

is  the  duty  of  a  company  to  cover  its 
bridges  and  culverts  within  its  yards  and 
within  a  reasonable  distance  from  its 
switches,  wherever,  in  the  performance  of 
their  duties,  it  would  naturally  be  antici- 
pated that  brakemen  would  be  apt  to  go  for 
the  purpose  of  making  couplings.  Franklin 
V.  Winona  &■'  S/.  P.  R.  Co.,  31  Am.  &^  Eng. 
R.  Cas.  21 1,  37  Minn.  409,  34  A^.  IV.  Rep.  898, 
5  Am.  St.  Rep.  856. 

21.  Flooding:  lands f— Injuries  to 
crops. — Jf  a  company,  under  a  grant  of  a 
right  of  way,  constructs  its  road  with  pru- 
dence and  care  it  will  not  be  liable  to  the 

*  Injuries  to  employfes  from  failure  to  con- 
struct culvert.  When  quesi.'on  of  negligence  for 
the  jury,  see  53  Am.  &  Eng,  R.  Cas.  106,  ais/r. 

*■  See  also  Flooding  Lands. 


grantor  for  injuries  incident  to  such  con- 
struction ;  but  if  it  acts  without  care  and 
skill,  and  by  reason  of  a  failure  to  apply 
necessary  and  proper  culverts  surface  water 
is  turned  out  of  its  usual  and  natural 
channel  and  emptied  upon  the  lands  of  the 
grantor,  it  will  be  liable  to  him,  or  those 
holding  under  him,  for  the  damiigcs  result- 
ing therefrom.  Gilbert  v.  Savannah,  d.  &• 
N.  A.  R.  Co.,  69  Ga.  396. 

Wliere  the  defendant  built  an  embank- 
ment across  a  wide  creek  bottom  and  a  cul- 
vert over  the  creek,  thus  causing  all  the 
surface  water  of  the  bottom  to  flow  into  the 
channel  of  the  creek,  but  the  culvert  was 
not  of  sufficient  capacity  to  car.'y  the  waters 
of  the  creek  when  thus  augmented,  and  the 
result  was  that  the  land  above  the  embank- 
ment was  flooded,  the  landowner  may  re- 
cover damages  of  the  company.  Snllens  v. 
Chicago,  R.  I.  &•  P.  R.  Co..  74  Iowa  659,  7 
Am.  St.  Rep.  501,  38  A*.  IV.  Rep.  545.— Re- 
viewing Abbott  V.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.,  83  Mo.  271.— Followed  in 
Moore  v.  Chicago,  B.  &  Q.  R.  Co.,  75  Iowa 
263,  39  N.  W.  Rep.  390 ;  Noe  t/.  Chicag<i,  B. 
&  Q.  R.  Co.,  76  Iowa  360,  41  N.  W.  Rep.  42. 

Tlie  rule  that  a  landowner  may  improve 
his  land  for  the  purpose  for  which  similar 
land  is  ordinarily  used  and  may  do  what  is 
necessary  for  that  purpose,  such  as  to  build 
upon  it,  or  raise  or  lower  its  surface,  even 
though  the  effect  may  be  to  prevent  sur- 
face water,  whicli  before  flowed  upon  it, 
from  coming  upon  it,  or  to  draw  from  ad- 
joining land  surface  water  that  would  other- 
wise remain  there,  or  to  shed  surface  water 
over  land  on  which  it  would  not  otherwise 
go — applied  to  a  railroad  company  con- 
structing its  road  across  a  prairie  country. 
Jordan  v.  .SV.  Paul,  M.  &^  M.  R.  Co.,  41 
Am.  &^  Eng.  R.  Cas.  i,  42  Minn.  172,  6  /,. 
R.A.  573,  43  A'.  W.  Rep.  849.— Following 
Kobs  z/.  Minneapolis,  22  Minn.  159;  Hogen- 
son  v.  St.  Paul,  M.  &  M.  R.  Co.,  31  Minn. 
224,  17  N.  W.  Rep.  374;  Blakely  Tp.  v. 
Devine,  36  Minn.  53,  29  N.  W.  Rep.  342 ; 
Pye  v.  Mankato,  36  Minn.  373,  31  N.  VV. 
Rep.  863  ;  Olson  v.  St.  Paul,  M.  &  M.  R. 
Co.,  38  Minn.  419,  37  N.  W.  Rep.  953. 

A  landowner  may  maintain  an  action 
against  a  company  for  the  flooding  of  his 
lands  caused  by  a  failure  to  provide  a  cul- 
vert suitable  for  carrying  ofT  tiie  water  of  a 
stream  that  once  every  few  years  so  swelled 
its  current  as  to  make  such  a  culvert  neces- 
sary to  prevent  flooding  of  the  land ;  for  the 
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company  is  presumed  to  huve  notice  of  the 
habiis  of  tlic  stream  during  extraordinary, 
as  well  as  ordinaiy,  floods.  Carri^ir  v. 
JCasl  Teitn..  W  ij-'  <J.  K.  Co.,  7  Lea  {Tt-fin.) 
388.— lixi'LAiNiNG  Colcougli  V.  Nasliville  & 
N.  W.  H.  Co.,  2  Head  (Tciin.)  173. 

Each  overflow  caused  by  such  negligence, 
carelessness,  or  want  of  skill  of  the  defend- 
ants or  its  agents,  is  an  independent  wrong, 
for  which  an  action  may  be  maintained  for 
damages  resulting  to  the  crops  or  other 
property  of  the  possessor  of  the  land  over- 
flowed. Carrigcr  v.  East  Tcnn.,  V.  1^  G. 
R.  Co.,  7  Lea  ( Tcnii.)  38S. 

And  in  such  a  case  it  is  immaterial  that 
the  owner  of  the  land,  at  the  time  of  the 
injury,  was  not  the  owner  thereof  at  the 
time  of  the  building  and  laying  out  of  the 
road.  Carrigcr  v.  East  Tcnn.,  V.  &'  G.  R. 
Co.,  7  Lea  {Tcnn.)  388. 

22.  delenses  —  I'^stopiiol.— Pro- 
ceedings for  the  condemnation  of  land  for 
the  right  of  way  of  a  railroad  company  will 
not  operate  as  an  estoppel  in  an  action 
brought  by  a  party  to  such  proceedings  to 
recover  damages  to  his  lands  from  over- 
flows resulting  from  the  negligent  con- 
struction of  a  culvert  by  the  company. 
Emery  v.  Rahigh  &>  G.  R.  Co. ,  37  Atn.  (S^* 
Eng.  R.  Cas.  253,  102  N.  Car.  209,  9  S.  E. 
Rep.  139. 

23. contributory  lU'iflisence.— 

Where  the  owner  of  a  tract  of  land  had  his 
brickyard  (jn  the  premises,  and  his  crops 
submerged  with  water  by  reason  of  the  neg- 
ligent construction  of  a  railroad  culvert,  he 
is  not  guilty  of  contributory  negligence 
when  he  afterwards  constructs  a  brickyard 
in  the  same  place  and  plants  a  crop  on  the 
same  land,  both  of  which  are  again  sub- 
merged from  the  same  cause.  Because  a 
culvert  was  negligently  constructed  by  a 
company,  and  plaintifl  knew  it,  is  no  reason 
why  plaintiff  should  have  abandoned  his 
land  and  ceased  all  effort  to  utilize  it. 
Emery  v.  Raleigh  Ss^  G.  R.  Co.,  37  Am.  iS- 
Eng.  R.  Cas.  253,  102  A^.  Car.  209,  9  S.  E. 
Rep.  139.— Quoting  Detroit  &  M.  R.  Co. 
V.  Van  Steinburg,  17  Mich.  99. 

24.  evicleiic«— E.vperts.— In    an 

action  for  negligence  in  not  providing  suf- 
ficient culverts  for  the  escape  of  water 
collected  and  accumulated  by  its  embank- 
ments and  excavations,  by  reason  of  which 
a  portion  of  its  roadbed  suddenly  gave  way, 
evidence  of  a  non-expert  witness  who  had 
lived  in  the  neigliborhood  all  his  life  was 


competent  as  to  the  capacity  of  the  culvert 
to  carry  away  .iccumulated  water  in  time  of 
freshets.  McPherson  v.  St.  Louis,  I.  M.  &» 
.s:  R.  Co.,  97  Mo.  253,  10  .S\  IV.  Rep.  S46.— 
Ai'i'i.iKU  IN  Stoher  v.  St.  Louis,  \.  M.  «&  S. 
R.  Co.,  105  Mo.  192. 

Where  the  issue  was  as  to  whether  a  cul- 
vert was  of  proper  size,  and  the  defendant 
examined  as  its  witness  an  expert  who  stated 
that  he  built  the  culvert,  and  that  it  was  the 
largest  one  he  had  ever  built — held,  that  it 
was  proper  to  permit  the  plaintiff  to  show 
that  another  corporation  had  built  a  larger 
culvert  over  the  same  stream  a  short  dis- 
tance below  the  culvert  in  controversy. 
Emery  v.  Raleigh  lS^»  G.  R.  Co.,  yj  Am.  &^ 
Eng.  R.  Cas.  253,  102  A'.  Car.  209,  9  Jj".  E. 
Rep.  139. 

The  reputation  for  intelligence  and  skill 
of  a  civil  engineer  under  whose  direction  a 
culvert  was  built,  cannot  be  shown  in  evi- 
dence on  the  trial  of  an  issue  as  to  whetl.er 
the  culvert  was  in  fact  so  constructed  as  to 
carry  off  the  water  except  in  cases  of  exces- 
sive rainfalls.  Emery  v.  Raleigh  &^  G.  R. 
Co.,  37  Am.  &•  Eng.  R.  Cas.  253,  102  A^.  Car. 
209,  9  S.  E.  Rep.  139. 

In  an  action  for  injury  done  to  land  by 
the  breaking  of  a  culvert,  testimony  as  to  the 
price  for  which  adjacent  land  sold  four  years 
afterwards,  by  a  witness  who  had  but  slight, 
after-acquired  knowledge  of  the  land,  w;is 
competent.  Gentry  v.  Richmond  &^  D.  R. 
Co.,  38  So.  Car.  284,  16  .S'.  E.  Rep.  893. 

25.  iiioasurcofdaniiiK'cs. — In  an 

action  for  injury  done  to  land  by  the  breaking 
of  a  culvert,  plaintiff  claiming  damages  only 
for  injury  done  to  the  land,  the  measure  nf 
damages  is  the  value  of  the  land  before  and 
after  the  injury.  While  the  value  of  the 
crops  niade  might  aid  in  estimating  tlie 
value  of  the  land,  the  loss  of  crops  cannot 
be  considered  in  fixing  the  amount  of  dam- 
ages. Gentry  v.  Richmond  &>  D.  R.  Co.,  38 
So.  Car.  284,  16  .!)■.  E.  Rep.  893.— Distin- 
guishing Hammond  v.  Port  Royal  &  A. 
R.  Co.,  15  So.  Car.  10;  Devcreux  z/.  Cham- 
pion Cotton  Press  Co.,  17  So.  Car.  66. 


CUMBERLAND  AND  PENNSYLVANIA 
R.  CO. 

1.  Bccliictioii  of  rates  of  toll.— In 

the  original  charter  of  the  Cumberland  and 
Pennsylvania  railroad  company  the  legis- 
lature expressly  reserved  the  power  to  alter, 
repeal,  or  annul   the  charter  at  pleasure. 
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By  the  Act  of  1876,  cli.  80,  the  rates  of  toll 
authorized  to  be  charged  by  said  company 
were  reduced.  Hdd,  that  tlie  Act  of  1876, 
ch.  64,  was  constitutional  and  valid  law,  and 
that  the  railroad  company  could  not  law- 
fully exact  or  receive  higher  rates  for  trans- 
portation than  the  act  provides ;  and  that 
the  Act  of  1876,  ch.  80,  was  also  free  from 
constitutional  objections.  Aiinrkan  Coal 
Co.  V.  Coiisolidaifd  Coal  Co.,  46  Md.  1 5.  See 
also  Slate  v.  Consolidated  Coal  Co.,  46  Md.  i. 


CUMULATIVE. 
Evidence,  new  trial  not  granted  for,  see  New 

Trial,  »4. 
Remedies  fur  enforcement  of  mortgages,  see 

MOKiC.AGES,  lOiS. 


CURATIVE  ACTS. 

Effect  of,  on  irregular  proceedings  for  mu- 
nicipal aid  to  railways,  see  Municipal 
AND  Local  Aid,  135. 


CURVES. 

Duty  of  trainmen  when  approaching,  see 
Trksi'Asskr.s,  Injuries  to,  37. 

—  to  sound  signals  at,  see  Crossings,  In- 
juries, ETC,  AT,  151. 

Power  of  company  to  fix,  see  Elevated  Rail- 
ways, 27. 

Speed  allowable  at,  see  C  ossings.  Injuries, 
Eic,  at,  1  71). 

View  of  track  obstructed  by,  see  Crossings, 
Injuries,  etc,  at,  IJOO. 


CUSTODIANS. 
Of   child,   contributory    negligence    of,   see 

Children,   I.njukies  to,  144. 
Traveling  on  cattle  trains,  see  Carriage  of 

Livestock,  11 8- 133. 


CUSTODY. 
Of  baggage  by  agent  of  carrier,  see  Bag- 

gagk,  U3,  71. 
passenger,   effect  of,   see   Baggage, 

7J)-87. 

—  cattle  by  shipper  while  en  route,  see  Car- 

riage OK  Live  Siock,  1 18-133. 

—  property  attached  by  officer,  see  Attach- 

mei;t,  48. 


CUSTOM;   USAGE. 

As  proof  of  disputed  facts,  see  Evidence, 
37. 

—  to  places  at  which  to  stop  train,  see  Car- 
riage OK  Passengers,  25<I,  257. 


As  to  safety  of  turntables,  evidence  of,  sec 
Ciiildrkn.  Injuries  to,  31. 

Competency  of  evidence  of,  in  actions  for 
causing  death,  see  Death  hv  Wrongkul 
Act,  22«. 

Duty  to  give  notice  of  arrival,  as  affected  by, 
see  Carriage  ok  Merchandise,  223. 

Effect  of,  as  to  delivery  by  carrier,  see  Ex- 
press Companies,  42. 

—  on  liability  of  connecting  carriers,  see 
Haggage,  27. 

stop-over  privileges,  see  Tickei s  and 

Fares,  47. 
to  limit  liability,  sec  E.xpress  Companies, 

CJ4;  Li.MiTATioN  OK  LiAini.ii  V,  lO. 
Evic  rice  of,  generally,  see  Carriage  ok  Mer- 

.  iiANDisE,    750 ;    Ci-NrRibi'ioRV    NEt;i.i- 

(;ence,  1)7  ;  Evidence,  54. 
customary  occurrences,  see    Carriage 

OK  I'ASSEN(;ERf,  500. 

—  —  general,  a^  '^hrowing  light  on  disputed 

fact,  see  Evidence,  1 1. 
to  show  negligence  or  its  absence,  see 

Negligence,  J>5. 
vary  terms  of  written  instrument, 

see  Evidence,  185. 
Examination  of  witness  as  to  extent  of,  sec 

WllNESSES,  00. 

Liability  of  initial  carrier  as  affected  by,  sec 
Carkiacje  ok  Merchandise,  501. 

Not  valid  unless  consistent  with  charter,  see 
Carria(;e  ok  Merchandise,  42<(. 

Of  agent,  to  examine  freight,  evidence  of, 
sec  Evidence,  17. 

Positive  and  negative  evidence  of,  sec  Evi- 
dence, 2«<J. 

Sufficiency  of  evidence  to  show,  see  Carriage 
ok  Passengers,  580. 

That  owner  shall  feed  and  water  stock,  see 
Carriage  ok  Live  Stock,  Jj>1. 

To  allow  animals  to  run  at  large,  evidence 
of,  sec  Animals,  Injuries  to,  41  1. 

—  give  signals,  when   imposes  a  duty,  sec 

Crossings,  Injuries,  etc.,  at,  DO,  117. 

1.  Iiiternretatloii  ami  effect.*— The 
jjenerality  of  the  custom  of  railroads  in  the 
country  in  reference  to  the  management  of 
their  business  in  a  cci  tain  manner,  cannot 
in  any  degree  excuse  injuries  occasioned  by 
acting  in  conformity  to  the  custom  when  it 
is  unreasonable,  dangerous,  and  productive 
of  injury.  Hill  v.  Portland  dr-  A'.  A'.  Co.,  55 
A/e.  438. 

The  custom  of  companies  to  allow  their 
contractors  the  free  use  of  their  own  roads, 

*  Usage  to  furnish  express  faciliiiesto  express 
companies,  see   note,   23  Am.  &    Eng.   R.  Cas. 

577- 
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cannot  be  extended  so  as  to  bind  a  company 
to  pay  the  expenses  of  its  contractors  on  the 
road  belonging  to  a  distinct  corporation. 
Colcock  V.  Louisville,  C.  &•  C.  R.  Co.,  i 
Strobh.  {So.  Crtr.)  329.— REVIEWING  Nesbitt 
V.  Louisville,  C.  &  C.  R.  Co.,  2  Spears  698. 

2.  Validity.* — A  custom  that  an  inter- 
mediate consignee  has  power  to  deduct 
from  the  back-freight  charge  earned  any 
deficiency  in  the  siiipment  as  shown  by  a 
comparison  of  the  bill  of  lading  with  the 
measurement  of  the  receiving  carrier,  is  not 
a  valid  custom  which  the  courts  will  recog- 
nize as  binding,  where  the  custom  was  not 
shown  to  have  been  certain,  reasonable,  or 
of  undisputed  generality  and  uniformity. 
Sitotig  V.  Grand  Trunk R.  Co.,  15  Mic/i.  206. 

A  custom  of  railroads  not  to  receive  for 
transportation  any  live  stock  unless  under 
certain  conditions  modifying  their  connion- 
law  liability  would  be  contrary  to  law  and 
public  policy.  Missouri  Pac.  R.  Co.  v. 
Pagan,  72  Tex.  \2-j,  2  L.  R.  A.  75,  9  S.  W. 
Rep.  749.— Approved  in  Louisville  &  N.  R. 
Co.  V.  Wynn,  45  Am.  &  Eng.  R.  Cas.  312, 
88  Tenn.  520,  14  5.  W.  Rep.  311. 

A  custom  cannot  require  that  a  shipper 
should  expressly  agree  as  a  condition  pre- 
cedent to  his  right  to  damages  for  injury  to 
stock  during  transportation,  that  he  would 
give  notice  before  removing  the  stock. 
Missouri  Pac.  R.  Co.  v.  Pagan,  72  Tex.  127, 
2  L.  R.  A.  75,  9  S.  IV.  Rep.  749. 

A  custom  requiring  a  shipper  to  agree,  as 
a  condition  of  shipment,  that  his  measure  of 
damages  should  not  be  more  than  the  cash 
value  of  the  stock  shipped  at  the  place  of 
shipment,  is  illegal.  Missouri  Pac.  R.  Co. 
V.  Pagan,  72  Tex.  127,  2  L.  R.  A.  75,  9  5. 
IV.  Rep.  7.19. 

3.  Notice  to  person  poiight  to  be 
boiiiul. — That  a  railroad  company  had 
been  for  about  a  month  in  the  habit  of  stor- 
ing cotton  consigned  to  their  agent,  at  the 
warehouse  of  A.  without  any  proof  that 
this  was  generally  known,  or  any  other  evi- 
dence that  the  shipper  had  notice  of  it,  is 
not  sufficient  to  bind  him.  Alabama  <&*  T. 
R.  R.  Co.  V.  Kiiid;  35  Ala.  209. 

In  a  suit  against  a  company  for  !oss  of 
freight  in  a  car  loaded  by  plaintiff,  but  the 
keys  thereof  retained  by  agents  of  the  com- 
pany, it  is  not  error  to  exclude   from   the 

*  Customs  and  their  validity.  How  far  com- 
mon carriers  are  affected  thereby,  see  note,  50 
Am.  Dfx.  99. 


jury  evidence  that  it  was  the  custom  of  the 
company  not  to  be  responsible  for  the  con- 
duct of  its  agents  who  held  the  keys,  par- 
ticularly if  there  was  no  notice  of  such  cui- 
tom  brought  home  to  the  plaintiff.  Central 
R.  &^  B.  Co.  v.  Anderson,  58  Ga.  1^1,16  Am. 
Ry.  Rep.  85. 

Where,  in  a  suit  against  a  railroad  ci  i"  • 
pany  for  the  loss  of  poultry  shipped,  the  (c 
fense  was  a  usage  of  railroads  to  carry  such 
freight  only  whi:n  accompanied  by  the 
owner,  and  at  his  risk,  and  that  the  loss  had 
occurred  through  the  fault  of  the  owner  in 
not  keeping  the  coops  properly  righted  on 
the  cars — held,  that  evidence  from  the 
plaintiff,  and  others  who  had  been  accus- 
tomed to  ship  on  railroads,  that  they  had 
never  heard  of  such  usage,  was  admissible. 
Evansville  &»  C.  R.  Co.  v.  Young,  28  Ind. 
S16. 

The  testimony  of  freight  conductors  on  a 
railroad,  that  they  had,  contrary  to  rule, 
themselves  ridden  on  freight  trains  without 
a  pass,  and  had  permitted  former  employes 
of  the  railroad  company  so  to  ride,  is,  in  the 
absence  of  knowledge  thereof  on  the  part 
of  the  officers  of  the  company,  insufficient 
to  establish  a  custom  which  will  render  it 
liable  to  such  an  employe  so  riding  as  to  a 
passenger.  Powers  v.  Boston  &"  M.  R.  Co., 
153  Mass.  188,  26  A^.  E.  Rep.  446. 

A  cu.stom  which  is  restricted  to  a  certain 
locality  or  business,  though  shown  to  have 
become  general  and  uniform,  is  not  con- 
clusive on  the  party,  so  that  he  may  not 
give  evidence  that  it  was  unknown  to  him. 
Pennell  v.  Delta  Transp,  Co.,  94  Mich.  247, 
53  A'.  W.  Rep.  1049. 

4.  Proof  of.* — A  general  custom,  as  to 
the  number  of  passengers  conveyed,  may  be 
proved,  but  not  the  practice  established  on 
the  route.     Maury  v.  Talmadge,  2  McLean 

W-  ^■•)  '57. 

Evidence  to  the  effect  that  passenger 
conductors  were  in  the  habit  of  receiving 
coupons  similar  to  those  held  by  plaintiff 
under  similar  circumstances,  is  admissible 
to  prove  a  custom  to  that  effect.  Marshall 
V.  Boston  &*  A.  R.  Co.,  31  Am.  &^  Eng.  R. 
Cas.  18,  145  Mass.  164,  5  A^.  Eng.  Pep.  172, 
\lN.  E.  Rep.  384. 


*  Evidence  of  custom,  inadmissible  as  bearing 
on  negligence,  see  note,  23  Am.  &  Eng.  R.  Cas. 

346- 

Evidence  of  usage  varying  common  carriers 
liability,  see  note,  42  Am.  Dec  498. 
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A  valid  custom  may  exist, binding  on  the 
railroad  company,  to  give  notice  of  the  ar- 
rival of  goods  to  consignees  residing  in  a 
village  twenty  miles  or  more  from  the  town 
in  which  the  depot  is  situated, although  the 
custom  does  not  prevail  in  that  town  ;  and 
such  custom  may  be  established  by  the 
practice  of  the  agent,  without  instructions 
from  his  principal ;  but  it  is  not  established 
by  proof  that  the  agent  gave  notice  occa- 
sionally, or  "about  as  often  as  not,"  nor  by 
the  fact  that  he  gave  notice  to  consignees 
when  goods  accumulated  in  unusual  quan- 
tities. Columbus  &*  IV.  Ji.  Co.  v.  Ludden,  42 
Am.  &•  Eng.  R.  Cas.  404.  89  Ala.  612,  7  So. 
Rep.  471. 

5.  Question  of  fact.  —  A  particular 
custom  or  usage  of  trade  is  a  question  of 
fact  for  the  jury.  They  having  passed  upon 
this  question,  under  instructions  of  the 
court  below,  and  found  against  the  usage, 
this  court  will  presume  the  fact  in  favor  of 
such  finding.  Steamboat  Sultana  v.  Chap- 
man, 5  Wis.  454. 

6.  When  will  control  a  contract.— 
Where  it  appeared  that  it  was  the  custom 
of  the  company  to  make  monthly  payments 
partly  in  stock  to  its  contractors  for  work 
done  on  its  road  upon  estimates  made  by 
the  engineer  at  the  end  of  each  month — 
held,  that  this  must  be  considered  the 
rule  of  payment  under  a  contract  estab- 
lished by  mutual  consent,  and  binding  upon 
the  parties  so  as  to  make  a  special  request 
for  the  customary  payments  in  stock  un- 
necessary. Boody  V.  Rutland  &^  B.  R.  Co., 
iBlatclif.  {U.  S.)  25. 

Evidence  of  ^.  custom  in  respect  to  the 
delivery,  inspection,  and  acceptance  of 
cross-ties,  delivered  on  the  line  of  a  railroad 
by  persons  desiring  to  sell,  such  custom 
being  known  to  the  parties,  is  admissible, 
from  which  the  intention  and  understanding 
of  the  parties  may  be  inferred,  in  the  ab- 
sence of  a  special  contract ;  or,  if  there  be 
one,  to  supply  a  stipulation  as  to  which  the 
contract  is  silent.  Kinney  v.  South  &*  N. 
Ala.  R.  Co.,  82  Ala.  368,  3  So.  Rep.  113. 

The  rule  observe^  by  shippers  in  their 
general  transactions  vith  the  depot  agent 
of  a  railroad  company  touching  the  deliv- 
ery of  freii^ht  for  shipment,  if  continuous 
or  general,  though  not  universal,  may  grow 
into  a  usage,  autliorizing  others  to  treat  it 
as  the  proper  rule  and  as  an  element  of  the 
contract  of  shipment,  although  the  usage 
may  be  in  conflict  with  the  regulations  es- 


tablished and  promulgated  by  the  company's 
superintendent,  known  to  the  shippers,  and 
no  notice  of  it  is  traced  to  the  superintend- 
ent. Montgomery  (S>»  E.  R.Co.  v.Kolb,  18 
Am.  &*  Eng.  R.  Cas.  512,  73  Ala.  396,  49 
Am.  Rep.  54. 

A  charter  of  a  railroad  company  pre- 
scribed the  maximum  rate  charged  for  tlie 
transportation  of  heavy  articles  by  the  hun- 
dred pounds,  and  of  articles  of  measurement 
by  the  cubic  foot,  without  further  definition 
in  the  act  itself.  Whether  cotton  in  bales 
should  be  charged  as  a  heavy  article  or  as 
an  article  of  meiisurement,  depends  upon 
the  meaning  of  this  term  as  used  in  the 
charter,  to  be  ascertained  by  proof  of  the 
custom  prevailing  in  reference  to  these 
matters  at  the  passage  of  the  act  granting 
the  ciiarter.  Bonham  v.  Charlotte,  C.  &«•  A. 
R.  Co.,  3  Am.  (St*  Eng.  R.  Cas.  302,  13  So. 
Car.  267. 

7.  and  when  not. — The  general 

custom  or  rules  of  a  railroad  company,  or 
of  various  companies,  cannot  affect  a  spe- 
cial contract  or  modify  the  same,  where 
such  contract  contains  no  ambiguity  of 
terms.  Martin  v.  Union  Pac.  R.  Co.,  i 
Wyom.  143. 

Neither  is  proof  of  such  general  custom 
or  usage  permissible,  unless  it  is  also  shown 
that  such  has  been  so  in  the  dealings  of 
such  companies  with  outside  parties,  they 
understanding  and  assenting  thereto,  illar- 
tin  v.  Union  Pac.  R.  Co.,  i  Wyom.  143. 

The  custom  must  be  a  general  usage  be- 
tween the  company  and  those  who  contract 
with  it.  Martin  v.  Union  Pac.  R.  Co.,  i 
Wyom.  143. 

In  Michigan  a  rustom  cannot  change  a 
definite  contract,  and  no  custom  is  binding 
which  is  not  certain,  definite,  uniform. 
Pennell  v.  Delta  Transp.  Co.,  94  Mich.  247, 
53  A'.  W.  Rep.  1049.— Quoting  Walls  v. 
Bailey,  49  N.  Y.  476. 

A  local  custom  to  deliver  goods  to  any 
person  who  holds  the  bill  of  lading,  but 
which  is  not  a  general  custom,  does  not 
bind  a  shipper  who  takes  a  bill  of  lading, 
naming  himself  as  consignee,  at  least  If  the 
shipper  has  no  knowledge  of  It.  Weyand 
V.  Atchison,  T.  .S-  5.  F.  R.  Co.,  75  fmui  573, 
I  L.  R.  A.  650,  39  A'.  W.  Rep.  899 ;  rc^'eis- 
ing  30  Am.  &^  Eng.  R.  Cas.  102,  33  A'.  W, 
Rep.  133. 

K.  Cannot  modify  provisions  of  a 
statute. — A  custom  cannot  have  therfTcct 
to  change  or  to  modify  the  plain  provisions 
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of  a  statute.  Missouri  Pac.  R.  Co.  v.  Doug- 
lass, 1 6  Am.  &>  Eng.  R.  Qis.  98,  2  Tex.  App. 
(Civ.  Cas.)  32. 


CUSTOMS  DUTIES. 

Generally,  see  Revenue,  1-3. 

Lien  of  carrier  paying,  see  Carriage  of  Mer> 

CHANDISE,  370. 


View  of  track  obstructed  by,  see  Crossings, 

Injuries,  etc.,  at,  20{>. 
When    constitute    a    sufficient     fence,    see 

Fences,  67. 


CUSTOMS  LAWS. 
Violation  of,  see  Criminal  Law,  40. 


CUTTING  GRASS. 
On  right  of  way,  see  Eminent  Domain,  148. 

CUTTING  ICE. 
On  right  of  way,  see  Right  of  Way,  16. 


CUTS. 

Duty  to  sound  signals  at,  see  Crossings,  In- 
juries, etc.,  at,  151. 

Speed  allowable  at,  see  Crossings,  Injuries, 
etc.,  at,  170. 


CUTTING  TIMBER. 

Onthe  public  lands,  see  Public  Lands,  21-24. 

CUTTING  WIRES. 
Of  telephone  company  by  railway  company, 
damages  for,  see  Electric  Railways,  14. 


D 


DAH. 

Liability  for  defects  in,  see  Flooding  Lands, 

I. 
License  to  erect,  see  License,  O. 
Right  to  erect,  see  Riparian  Rights,  8. 


DAMAGES. 

Alternative,  see  Ei  evated  Railways,  184. 

Amount  of,  in  stock-killing  cases,  see  Ani- 
mals, Injuries  to,  570-504. 

review  of,  on  appeal,  see  Appeal  and 

Error,  124-128. 

Apportioning,  in  verdict,  see  Death  by 
Wrongful  Act,  3G1. 

Assessment  of,  see  also  Crossing  of  Rail- 
roads, 40 ;  Eminent  Domain,  448- 
504. 

Assessment  of,  in  ejectment  suit,  see  Eminent 
Domain,  1020. 

quotient  verdict,  see  Trial,  188. 

Bond  to  secure,  see  Crossing  of  Railroads, 
50. 

By  reason  of  construction  and  operation  of 
toad,  see  Eminent  Domain.  1245. 

—  setting  out  fires,  see  Fires,  IV. 
Compensatory,  see  also  Carriage  of  Passen- 

(iKws,   017 ;    Ejection  of    Passengers, 

105-111. 
Computing  to  time  of  trial,  see  Elevated 

Railways,  IJKI. 
Consequential,  see  also  Elevated  Railways, 

100-1U2;    Eminent    Domain,    OU5- 

»oo. 

—  to  abutters  for  failure  to  restore  highway, 

see  Streets   and  Highways,  104. 

Double,  constitutionality  of  statutes  allow- 
ing, see  Animals,  Injuries  to,  lO. 

Ejectment  for  neglect  or  omission  to  pay, 
see  Eminent  Domain,  1010« 


Elements  of,   erroneous  instructions  as  to, 

see  Appeal  and  Error,  48. 
for  land  taken,  see   Eminent   Domain, 

<»74-72«. 
Evidence   in   mitigation    of,  see    Death  by 

Wrongful    Act,   285-288;    Eminent 

Domain,  «37,  038. 

—  of  special,  see  Elevated  Railways,  108. 

—  on  question  of,  see  also  Death  by  Wrong- 

ful Act,  271-288;  Eminent  Domain, 
505-042  ;  Evidence,  83. 
Excessive,  see  Carriage  of  Passengers, 
040-051 ;  Children,  Injitries  to, 
102,  103;  Crossings,  Injuries  to 
Persons,  etc.,  at,  .')05  ;  Death  by 
Wrongful  Act,  427-43(( ;  Ejection 
OF  Passengers,  124-1.'{0;  Eminent 
Domain,  800-800,  1208;  Stations 
and  Depots,  145. 

—  reducing  on  appeal,  see  Eminent  Domain, 

027. 

—  setting  aside  verdicts  for,  see    Eminent 

Domain,  837,  838 ;  New  Trial,  28- 
80 ;  Trial,  108. 
Exemplary,  punitive,  and  vindictive,  sec  also 
Carriage  of  Passengers,  t(34-030 ; 
Children,  Injuries  to,  lOl  ;  Crossings, 
Injuries  to  Persons,  etc.,  at,  304 ; 
Death  by  Wrongful  Act,  418-423; 
Ejection  of  Passengers,  112-110; 
Eminent  Domain,  072,  1084. 

—  erroneous  instructions  as  to,  see  Appeal 

and  Error,  40. 

—  when  excessive,  sec  Carriage  of  Passen- 

gers, 05 1. 

—  when  recoverable  for  torts  of  servants, 

see  Agency,  02,  03. 
Finding    that    benefits    should    be    set    off 
against,  see  Elevated  Railways,  178. 
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For  appropriation  of  mineral  lands,  see 
Mines  and  Mining,  1. 

—  assault,  see  Assault,  17-21. 

—  breach  of  contract  by  express  carriers, 

see  Exi'RKss  Companies,  t)0. 

to  locate  station,  see  Stations  and 

DEroTS,  43. 

—  causing  death,  who  entitled  to,  see  Death 

liY  Wrdngful  Act,  40-54. 

—  conversion,  see  Trover,  etc.,  18,  It). 
by  carrier,  see  Carriage  of  Mercman- 

iMSE,  104,  315. 

—  delay  by  second  carrier,  in  suit  against 

initial  carrier,  see  Carriage  of  Merchan- 
dise, 50G. 
or  non-delivery  of  telegrams,  see  Tel- 
egraph Lines,  9,  lO. 

—  detention  of  personal  property,   see  Re- 

plevin, O. 

—  ejection  of  drover  on  return  trip,  see  Car- 

riage OF  Live  Stock,  124. 

—  expulsion    from    street-car,    see    Street 

Railways,  531. 

—  failure    to    build    or    repair    fences,    see 

Fences,  »«-102. 

deliver  grain  at  elevator,  see  Car- 
riage OF  Merchandise,  294. 

notify  consignee  of  arrival  of  goods, 

see  Carriage  of  Merchandise,  235. 

pave  or  repair  street,    see    Street 

Railways,  153. 

—  injuries  at   crossings,  see  Crossings,  In- 

juries TO  Persons,  etc.,  at,  301-30G. 

caused  by  derailment,  see  Derailment, 

7. 

. frightening  horses,  see  Fright- 
ened Teams,  O. 

or  by   absence    of  culverts,    see 

Culverts,  25. 

sustained  at  or  near  stations,  see  Sta- 
tions AND  Depots,  144,  145. 

to  children,  see  Children,  Injuries  to, 

181-193;  Employes,  Injuries  to, 
4U9. 

crops,  pasturage,  etc.,  see  Cattle- 
guards,  33  ;  Fences,  109,  1 10. 

minor  employes,  see  Employes,  In- 
juries to,  470. 

—  injury  to  person  or  property,  see  Street 

Railways,  40.3,  404. 

—  killing  stock,   statutes  making  apprais- 

ment  final,  see  Statui  es,  28. 

—  land    condemned,    see   Eminent   Domain, 

371-807. 
expropriated  in  Canada,  see    Eminent 

Domain.   1232-1273. 
taken    compulsorily    in    England,   see 

Eminent  Domain,  1150-1200. 

—  loss  of  child's  services,  see  Children,  In- 

jurik;  ■•'o,  182. 
• market,  caused  by  delay  in  transpor- 


tation,   see    Carriage  of  Merchandise, 
147. 
For  loss  of  note,  or  failure  to  collect  it,  see  Ex- 
press Companies,  21. 

—  malicious  prosecution,  see  Malicious  Pros- 

F.curioN,  lO. 

—  misdelivery  by  carrier,  see  Carriage  of 

Merch/.mdisk,  288. 

—  new    servitude    imposed  on  street,    see 

Streeis  AND  Highways,  139. 

—  obstruction  of  private  way,  see  Private 

Ways,  lO. 

—  overcharges    in     passenger     fares,    see 

Tickets  and  Fares,  134. 

—  property    lost    or    stolen  in  sleeper,  see 

Sleeping  and   Palace    Car   Companies, 
35. 

—  refusal  to  transfer  stock,  see  Stock,  70. 

—  removal  of  station,  see  Stations  and  De- 

pots, 48,  49. 

—  right    of  way  through  city  streets,   sa 

Streets  and  Highways,  IV.,  5. 

—  unauthorized  crossing  of  one  road  by  an- 

other, see  Crossing  of  Railroads,  4. 

—  wrongful  arrest  or  detention,  see  False 

Imprisonment,  18-21. 
Future,  contingent,  prospective,  or  specula- 
tive, see  also  Carriage  of   Passengers, 
014;  Death  by  Wrongful  Act,  415- 
417  ;  Eminent  Doma...,  1198. 

—  elements  in  computation  of,  see  Elevated 

Railways,  137. 
General  and  special,  see  also  Carriage  of 
Passengers,  <H1. 

—  rules  for  estimating,  see  Eminent  Domain, 

451. 
Improper  rules  as  to,  in  request  to  charge, 

see  Trial,  1  70. 
In  actions  against  carriers  of  live  stock,  see 

Carriage  of  Live  Stock,  150-1<(1. 
slaves,  see  Carriage  of  Slaves, 

12,  13. 
street-railway  companies,  see  Street 

Railways,  444-447. 
by  married  woman   for  injury  10  her 

person  or  property,   see   Husuand    and 

Wife,  30. 
for  causing  death,  see  Death  by  Wrong- 
ful Act,  3((.'t-440. 
expulsion   of  passengers,   see   Ejec- 
tion of  Passengers,  100-142. 
failure  to    build    cattle-guards,   see 

Catti.f.-guauds,  32-34. 
injuries  to  employes,  see  Employes, 

Injuries  TO,  753-781. 
passengers,    see   Carriage  of 

Passengers,  O  10-051. 
loss  of  baggage,  see  Kaggage,  123- 

120. 
libel  or    slander,  see   Libel,  etc., 

12. 
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In  actions  founded  on  delay  by  carrier,  see 
Carriage  of  Merchandise,  146-148. 

of  trespass,  see  Trespass,  10-19,  27. 

on  accident  policies,  see  Accident  In- 
surance, 13. 

bills    and  notes,  see  Bills,  Notes, 

ETC.,  25. 

bonds,  see  Bonds,  51>. 

contracts,  see  Contracts,  101. 

coupons,  see  Coupons,  21. 

covenants,  see  Covenants,  19. 

—  assumpsit,  see  AssuMi'Si  i,  8. 

—  husband's  action  for  injury  to  wife's  per- 

son, see  HUSHANU  AND  VVlKE,  23. 

—  injunction    suits,    see    Eminent    Domain, 

104U. 

—  joint  action  by  husband  and  wife,  for  in- 

jury to  wife,  see  Husband  and  Wife,  37. 

—  proceedings  before  Interstate  Commerce 

Commission,  sec  Interstate  Commerce, 
17«. 

—  railway     intersection     proceedings,    see 

Crossing  ok  Railroads,  38-51. 

—  suits  by  abutting  owners,  see  Streets  and 

Highways,  IV.,  5. 

for  discriminating  against  negroes,  see 

Colored  Persons,  13. 

overcharges,  see  Charges,  47. 

specific   performance,    see    Specific 

Performance,  29. 

on  construction  contracts,  see  Con- 
struction of  Railways,  118-120. 

—  trespass  by  landowner,  see  Eminent  Do- 

main, 1081-1084. 

Inadequacy  of,  see  Crossings,  Injuries,  etc., 
at,  300;  Eminent  Domain,  810,839, 
1209. 

Inadequate,  increasing  on  appeal,  see  Ap- 
peal and  Error,  128. 

—  setting  aside  verdict  for,  see  Appeal  and 

Error,  127  ;  Eminent  Domain,  028  ; 
New  Trial,  87-89. 

Incidental  to  equitable  relief,  see  Elevated 
Railways,  ((O. 

Injunction  for  non-payment  of,  see  Eminent 
Domain,  1034. 

Instructions  relative  to,  see  also  Death  by 
Wrongful  Act,  322  -  32fl,  344  - 
340;  Eminent  Domain,  580-582; 
Trial,  130-132,  150-158. 

Interest  on,  see  also  Caruiage  of  Live  Stock, 
101;  Death  by  Wrongful  Act,  437- 
440  ;  Elevated  Railways,  134;  Emi- 
nent Domain,  759-707,  1200, 
1249. 

Itemizing,  see  Eminent  Domain,  482,  793, 
823. 

Limiting  time  to  present  claims  for,  see  Lim- 
iTATitiN  OF  Liability,  22. 

Measure  of,  see  also  Carriage  of  Merchan- 
dise, 47,  767-809;  Carriage  of  Pas- 


SENGERS,  616-633;  Children,  Injuries 
TO,  190;  Crossing  of  Railroads,  41- 
46 ;  Death  by  Wrongful  Act,  373- 
440 ;  Ejection  of  Passengers,  lOO. 

Measure  of,  for  condemnation  of  abutting 
easements,  see  Elevaied  Railways,  41. 

damage  to  the  fee,    see    Elevated 

Railways,  145 ;  Streets  and  High- 
ways, IV.,  5. 

infringement  of  patents,  see  Paten  is 

FOR  Inventions,  23. 

land  taken,    see    E.minent   Domain, 

043-7  20. 

loss  of  goods  by  fire,  see  Carriage 

OF  Merchandise,  158. 

or  injury  to  goods  during  transit, 

see  Carriage  of  Merchandise,  123. 

when  question  of  law,  see  Trial,  99. 

Mitigation  or  aggravation  of,  see  Children. 
Injuries  to,  188;  Comparative  Negli- 
gence, 21,  24;  Contributory  Negli- 
gence, 3,  51;  Crossings,  Injiries  to 
Persons,  etc.,  at,  207. 

Negligence  of  trespasser  in  mitigation  of, 
see  Trespassers,  Injuries  to,  llO. 

Noise  as  an  element  of,  see  Elevated  Rail- 
ways, 143. 

Nominal,  see  also  Carriage  of  Passengers, 
015;  Children,  Injuries  to,  187; 
Death  by  Wrongful  Act,  424-420 ; 
Ejection  of  Passengers,  104 ;  Ele- 
vated Railways,  135. 

—  or  actual,  see  Carriage  of  Merchandise, 

704. 

—  when  limit  of  recovery  for  delay,  see  Car- 

riage of  Merchandise,  789. 

Non-reversible  error  in  instructions  as  to, 
see  Appeal  and  Error,  81,  82. 

Notice  to  hold  carrier  liable  for  special  dam- 
ages, see  Carriage  of  Merchandise, 
800. 

Opinions  as  to  amount  or  measure  of,  see 
Elevated  Railways,  120;  VYhnesses, 
119-127. 

Pecuniary  loss,  when  sole  measure  of,  see 
Death  by  Wrongful  Act,  380. 

Presumption  of  regularity  as  regards,  see 
Appeal  and  Error,  34. 

Proof  of,  in  actions  on  contract,  see  Evi- 
dence, 23. 

Proximate  and  remote,  see  also  Carriage  of 
Live  Stock,  157  ;  Carriage  of  Passen- 
gers, 612,  01 3. 

Reference  to  ascertain  in  patent  cases,  see 
Patents  for  Inventions,  22. 

Release  of.  by  landowner,  see  Release,  29, 
30 ;  Eminent  Domain,  222. 

Remission  of  excess,  see  Animals,  etc., 
594;  Appeal  and  Error,  3;  New 
Trial.  82-80. 

Remote,  speculative,  conjectural,  and  con- 
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tingent,  see  also  Children,  Injuries  to, 
18G;  Crossing  of  Railroads,  48; 
Eminent  Domain,  071,  1244. 

Resultingr  from  defective  cars,  liability  for, 
see  Carriage  of  Merchandise,  109. 

Rules  for  computation  of,  see  also  Elevated 
Railways,  138. 

Special,  for  expulsion  of  passenger,  see 
Ejection  of  Passengers,  81). 

Staying  execution  until  payment  of,  see  Emi- 
nent Domain,  1031. 

Stipulations  as  to  amount  of,  see  Bills  of 
Lading,  81-87. 

Sufficiency  of  averments  to  vtrarrant  exem- 
plary, see  Death  hy  Wrongful  Act,  147. 

commissioners' report  on   question  of, 

see  Eminent  Domain,  792. 

verdict  on  question    of,    see    Eminent 

Domain,  821  ;  Trial,  1«0. 

To  abutting  or  adjoining  owners,  see  Con- 
struction OF  Railways,  tl-12;  Cross- 
ing OF  Streets,  etc.,  1KJ-120; 
Elevated  Railways,  127-107  ;  Street 
Railways,  225-228. 

—  company,  where  street  or  highway  cross- 

ing is  constructed,  see  Crossing  of 
Streets,  etc.,  75-85. 

—  personalty,    when    not    recoverable,    see 

Elevated  Railways,  158. 

—  the    fee,    see    Elevated    Railways,    86, 

130-147. 

leasehold,  see  Elevated  Railways,  02. 

Treble,  when  recoverable,  see  Eminent  Do- 
main, 072. 

Waiver  of  prepayment  of,  see  Eminent  Do- 
main, 1022. 

What  provable  by  way  of  recoupment,  see 
Skt-off,  etc.,  O,  lO. 

—  recoverable  by  landowner,    see    Eminent 

Domain,  1008. 
When  contributory  negligence  only  goes  in 
mitigation  of,  see  Comparative  Negli- 
gence, 21,  24;  Contributory  Negli- 
gence, 3,  51  ;  Crossings,  Injuries,  etc., 
AT,  207 ;  Death  uy  Wrongful  Act, 
181. 

—  liquidated  and  when  a  penalty,  see  Con 

5TRUCTI0N  OF  RAILWAYS,  35. 

—  may    be    set    off    against    charges,    see 

Charges,  80. 

I.  GENERAL  PRINCIPLES 671 

i.  Right  to  Damages,  General- 
ly   671 

2.  Proximate  and  Remote,  or 

Consequential  Damages. . .    673 

3.  Substantial    and     Nominal 

Damages 677 

4.  Compensatory  and  Exemplary 

Damages ,  678 


a.  Compensatory  Dam- 

ages   67S 

b.  Exemplary  or  Puni- 

tive Damages 6S2 

5.  Liquidated    Damages,    and 

Penalty 693 

6.  Prospective      and      future 

Damages 695 

II.  ELEMENTS    AND    MEASURE    OF    DAM- 
AGES   702 

1 .  Jn  Act  ions  for  Breach  of  Con- 

tract    702 

2.  In    Actions  for    Torts    or 

11  'rongs 708 

in.  ASSESSMENT  AND  RECOVERY 719 

1.  Rules  of  Pleading  Relative 

to  Damages 719 

2.  Rules  of  Evidence 723 

3.  By  Whom  and  how  Damages 

are  Assessed 733 

•     4.  Interest  on  Daviages.  738 

I.  GENERAL  PRINCIPLES. 

I .  Right  to  Damages,  Generally, 

1.  Tli«  I'ifS'Ht  to  (laiii<'ii::rs,  ainl 
liabilit.y    tlicrofor,    goiiorally. — The 

rightful  iind  bona  fide  exercise  of  a  lawful 
power  or  authority  cannot  afford  a  basis  for 
an  action.  If  the  power  or  right  is  exer- 
cised carelessly,  negligently,  wrongfully,  im- 
properly, and  may  be  maliciously,  the  party 
so  exercising  it  may  be  liable  to  respond  in 
damages  for  an  injury,  direct  or  conse- 
quential, resulting  to  another  from  thus 
exercising  the  right  or  power  ;  but  such  lia- 
bility can  only  arise  upon  and  for  the  man- 
ner of  doing  the  act,  and  not  for  the  ac*. 
itself.  Slatten  v.  Des  Moines  Valley  R.  Co.,  I'l 
Iim'a  148.  Mexican  National  Constr.  Co.  v, 
Mcddlci:ge,  75  Tex.  634,  13  .S^.  IV.  Rep.  257. 

The  damages  for  which  compensation  can 
be  allowed  are  settled  by  jurisprufleiicc. 
Unless  such  damages  are  proved  they  can- 
not be  allowed.  Hamilton  v.  Morgan's  I.. 
(S~»  T.  R.  <Sv  S.  Co.,  42  La.  Ann.  824,  8  So. 
Rep.  586. 

The  award  of  damages  must  be  founded 
upon  a  fair  and  reasonable  construction  of 
the  evidence,  in  view  of  all  the  facts  and 
circumstances  disclosed,  and  the  probabili- 
ties deducible  therefrom  according  to  com- 
mon experience.  Siefke  v.  Manhattan  R. 
Co.,  27).  <&«•  S.  (N.  v.)  444,  14  7\'.  V.  Supp. 
763,  39  A^.  V.  S.  R.  355.  Cooper  v.  Lake 
Shored*  M.  S.  R.  Co.,  66  Mich.  261, 10  West. 
Rep.  184,33  ;\'.  W.  /iV/.  306  — QuoTKi)  in 
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Bakh  7'.  Grand  Rapids  &  I.  R.  Co.,  67  Mich. 
394,  1 1  West.  Rep.  476,  34  N.  W.  Rep.  884. 

Tlie  liability  of  a  corporation  for  damages 
docs  not  depend  uponwlietlier  it  is  a  public 
or  private  corporation,  but  whether  the 
franchise  is  created  for  private  emolument 
or  exclusively  for  the  public  good.  7V/ts- 
man  v.  Bdvideie  Del.  R.  Co.,  26  X.  J.  L.  148. 

The  maxim  "  De  minimis  iton  curat  lex" 
is  never  applied  to  a  positive  and  wrongful 
invasion  of  another's  property.  Adler  v. 
Metropolitan  El.  R.  Co.,  46  N.  V.  S.  R.  253, 
18  X.  ]\  Sup  p.  858. 

One  who  is  not  deprived  of  any  absolute 
right  for  which  damages  could  be  given 
cannot  maintain  an  action  for  an  injury  to 
his  feelings  alone,  which  results  solely  from 
a  breach  of  a  contract  to  which  he  was  not 
privy,  made  with  and  for  the  benefit  of  an- 
otlier,  or  which  results  from  a  tort  com- 
mitted against  another,  resulting  in  injury 
to  such  other  person,  except  when  the'  right 
of  action  is  expressly  given  by  statute. 
Gulf,  C.  <Sr-  S.  F.  R.  Co.  V.  Levy,  59  Tex. 

563- 
3.  Riglit  to  dauiajires  for  torts.*— 

While  in  actions  for  breach  of  contract  such 
damages  are  recoverable  only  as  the  parties 
may  reasonably  be  supposed  to  have  con- 
templated as  liitely  to  result  in  actions  for 
torts,  the  wrong-doer  is  liable  for  all  injuries 
resulting  directly  from  the  wrongful  act, 
whetlier  they  could  or  could  not  have  been 
foreseen  or  contemplated  by  him  as  the 
probable  result  of  the  act  done.  Brown  v. 
Chicago,  M.  &>  St.  P.  R.  Co.,  3  Am.  (S^  Eng. 
R.  Cas.  444,  54  IVis.  342,  1 1  A^.  IV.  Rep.  356, 
911,  41  Am.  Rep.  41.— DISTINGUISHING 
Walsh  V.  Cliicago,  M.  &  St.  P.  R.  Co.,  42  Wis. 
23.  Reviewing  Hobbs  v.  London  &  S.  W. 
R.  Co.,  L.  R.  10  Q.  B.  1 1 1.— Distinguished 
IN  Thomas,  B.  &  W.  Mfg.  Co.  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  62  Wis.  642,  51  Am.  Rep. 
72$.— Sc/iumai-er  v.  St.  Paul  6-  Z>.  R.  Co., 
46  J/inn.  39,  48  A'.  JV.  Rep.  559. 

3.  No  recovery  in  cases  of  pure 
accident. t — Wlien  the  injuries  complained 
of  are  the  result  of  inevitable  accident,  no 
compensation  can  be  allowed.  Tucker  v. 
Duncan,  6  Am.  &*  Eng.  R.  Cas.  268, 4  Woods 
{U.  5.) 652,  9  Fed.  Rep.  867.     Lewis  v.  Flint 

»See  aNn/oj/,  04-74. 

+  See  also  Animals,  f.tc,  52;  Baggaok, 
12  ;  Carriage  of  Live  Stock,  t3, 22, 2«; 
Carriage  of  Mails,  8 ;  Carriage  of  Mer- 
CHANDisK,  12-20,  104,  289;  Carriage 
OF  Passengers,  158,  177, 


Sf'P.  M.  R.  Co.,\%  Am.  &^  £ng..R.  Cas.  263, 
54  Mic/i.  55,  19  A'.  IV.  Rep.  744,  52  Am.  Rep. 
790. 
4.  Duty  to  keep  dainaiircs  down.*— 

(i)  Generally. — Where  one  is  injured  from 
another's  breach  of  contract  or  tort,  he  is 
bound  to  use  ordinary  care  and  reasonable 
exertions  and  expense  to  render  the  injury 
as  light  as  possible.  Austin  &•  A'.  JV.  A'.  Co. 
V.Anderson,  85  Tex.  88,  19  i'.  IV.  Rep.  1025. 

And  where  by  the  use  of  such  means  he 
may  prevent  loss,  he  can  only  recover  for 
such  loss  as  could  not  thus  be  prevented. 
Texas  &^  St.  L.  R.  Co.  v.  Young,  13  Am.  &* 
Eng.  R.  Cas.  544,  60  Tex.  201. 

But  he  is  not  required  to  do  work,  in 
keeping  down  damages,  which  the  defend- 
ant by  his  contract  is  boun(  to  perform. 
Indiana,  B.  &r*  W.  R.  Co.  v.  Adamson,  34 
Am.  &^  Eng.  R.  Cas.  127,  114  /nd.  282,  12 
IVest.  Rep.  708,  1$  N.  £.  Rep.  5. 

And  if  while  suffering  with  pain  caused 
by  his  injuries,  plaintiff  neglects  to  do  that 
which  is  most  prudent  for  his  recovery,  he 
will  not  be  held  negligent  if  constrained  to 
such  neglect  to  alleviate  his  suffering.  Gul/, 
C.  (S-  S.  F.  R.  Co.  v.  McManneivits,  34  Am. 
&'  Eng.  R.  Cas.  428,  70  Tex.  73,  8  S.  IV.  Rep. 
66. 

For  special  injury  to  his  use  and  occupa- 
tion of  premises  injured,  a  party  is  entitled 
to  recover  only  the  damages  accruing  for 
such  length  of  time  as  will  afford  him  a 
reasonable  opportunity  to  put  a  stop  to  the 
same.  Karst  v.  St.  Paul,  S.  &^  T.  F.  R. 
Co.,  22  Minn.  118. 

One  who  contracted  for  the  ■  r-  .  ■ion 
and  maintenance  of  a  water-r.aL!  i-.  v-hich 
the  company  refused  to  pay,  v  as  t.  en- 
titled to  recover  damages  so  i:-i.  tj  the 
property  was  injured  through  depreciation 
by  abandonment  or  exposure.  He  should 
have  protected  and  preserved  the  property, 
or  have  sold  it  to  the  best  advantage  pos- 
sible. JVeia  Orleans,  J.  &>  G.  N.  R.  Co.  v. 
Echols,  54  Miss.  264,— Following  Vicks- 
burg  &  M,  R,  Co.  v.  Ragsdale,  46  Miss.  458. 

Bat  where,  to  carry  out  a  contract  to  fur- 
nish water  to  a  company,  a  party  purchases 
articles  which,  under  the  contract,  are  to  re- 
main his  own,  if  the  company  abandons  the 
contract,  leaving  the  property  uninjured, 
except  by  depreciation  from  change  of 
locality,  he  is  not  bound  to  sell,  but  may 
retain  the  property,  and    recover  damages 


*  See  also  Animals,  etc,  500. 
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for  the  breach;  the  measure  nf  damages  in 
such  case  being  the  difference  between  the 
cost  of  the  articles  and  their  present  mar- 
ket, or  actual,  value.  Atw  Orleans,  J.  Or*  G. 
N.  R.  Co.  V.  Ec/iols,  54  Miss.  264. 

(2)  Duty  to  procure  medical  aid. — Plaintiff, 
after  the  injury  is  received,  must  act  as  a 
prudent  man  would  under  the  circumstances, 
and  use  due  diligence  to  know  whether 
medical  aid  is  required,  and  to  have  himself 
cured.  Toledo,  W.  &•  W.  R.  Co.  v.  Eddy, 
72  III.  138. 

And  he  forfeits  his  rights  to  recover 
damages  that  might  have  been  saved,  and 
which  resulted  from  his  own  negligence  in 
failing  to  adopt  means  of  cure.  Gulf,  C.  &* 
S.  F.  R.  Co.  V.  Coon,  69  Tex.  730,  7  S.  IV. 
Rep.  492.  Gulf,  C.  &-  S.  F.  R.  Co.  v.  Mc- 
Mannewitz,  34  Am.  &>  Eng.  R.  Cas.  428,  70 
lex.  73,  8  S.  W.  Rep.  66. 

But  he  is  only  bound  to  use  ordinary  dili- 
gence to  procure  medical  aid.  Louisville, 
N.  A.  &*  C.  R.  Co.  V.  Falvey,  23  Am.  &^ 
Enir.  R.  Cas.  522,  104  Ind.  409,  3  ^V.  E.  Rep. 
389.  4  N.  £.  Rep.  908. 

A  person  injured  by  the  negligent  con- 
duct of  another  is  not  unqualifiedly  bound 
to  engage  medical  aid  and  attendance  for 
such  length  of  time  as  his  injuries  make 
necessary.  Whether  neglect  to  do  all  in 
this  regard  that  a  man  of  ordinary  prudence 
would  under  like  circumstances  have  done 
can  be  taken  into  consideration,  and  no 
compensation  allowed  for  any  damages  that 
might  have  been  averted  by  engaging  medi- 
cal aid  more  promptly  than  the  plaintiff  did, 
not  decided.  Vallo  v.  United  States  Exp. 
Co.,  147  Pa.  St.  404,  2^Atl.  Rep.  594. 

5.  Unskilful  medical  trentiiieiit.* 
— If  the  negligence  of  the  defendant  be  the 
immediate  cause  of  the  death,  the  fact  that 
the  injured  person  was  unskilfully  treated 
and  that  this  contributed  to  his  death  will 
be  no  defense  to  an  action  by  the  next  of 
kin.  Nagel  v.  Missouri  Pac.  R.  Co.,  10  Am. 
&*  Eng.  R.  Cas.  702,  75  Mo.  653,  42  Am. 
Rep.  418. 

If  the  negligence  of  the  plaintiff  contrib- 
uted not  to  the  cause  but  to  the  aggravation 
of  the  injury,  it  should  not  bar  a  recovery, 

*  Persons  injured  not  prejudiced  by  aggravat- 
ing injury  or  retarding  cure  caused  by  unskil- 
fulness  of  physicians  or  nurses,  see  note,  50  Am. 
Rkp.  603. 

Company  that  has  negligently  inflicted  injury 
not  relieved  of  liability  by  lack  of  skill  on  part 
of  attending  physician,  see  note,  17  L.  R.  A. 
34- 

3  D.  R.  D.— 43. 


but  there  should  be  an  apportionment  of 
the  damages,  the  defendant  being  held 
liable  only  for  such  damages  as  its  negli- 
gence actually  produced.  So  held,  wheie 
plaintiff  aggravated  the  injury  to  her  limb 
by  poor  and  negligent  medical  treatment. 
Goshen  v.  England,  119  Ind.  368,  21  N.  E. 
Rep.  977. 

O.  Coiistitiitioiiality  of  statutes  I'vl- 
ative  to  damages. — The  double-damage 
act  (Mo.  Rev.  St.  §  S09)  is  constitutional, 
both  as  regards  the  state  and  federal  con- 
stitutions. Hamilton  v.  Missouri  Pac.  R. 
Co.,  87  Mo.  85.* 

The  Pennsylvania  Act  of  April  4,  1S6S, 
limiting  the  amount  of  damages  for  personal 
injuries  tlirough  negligence,  is  unconstitu- 
tional in  so  far  as  it  attempts  to  regulate 
damages  where  the  right  of  action  accrued 
before  its  passage.  Kay  v.  Pennsylvania  R. 
Co.,  65  Pa.  St.  269. 

The  Pennsylvania  Act  of  April  4,  186S,  § 
2,  limiting  a  recovery  to  S3000  in  case  of 
personal  injury  is  unconstitutional.  Thir- 
teenth &^  F.  St.  Pass.  R.  Co.  v.  Boudrou,  3 
Atn.  &^  Eng.  R.  Cas.  30.  92  Pa.  St.  475,  37 
Am.  Rep.  707.— Following  Central  R.  Co. 
V.  Cook,  I  W.  N.  C.  319. 

2.  Proximate  and  Remote,  or  Consequential 
Damages. 

7.  Proxiiimteaud  remote  damages, 
geiierally.t — The  law  refuses  to  take  into 
consideration  damages  remotely  resulting 

*See  also  Animals,  etc.,  10. 

Treble,  when  recoverable,  see  Eminent  Do- 
main, 072. 

f  Various  illustrations  of  the  doctrine  of 
"pro.ximate  and  remote  cause"  as  applied  to 
causes  of  injury  and  damages  in  case  of  negli- 
gence, see  note,  52  Am.  Rkp.  157. 

Proximate  and  remote  cause  of  damage,  see 
notes,  13  L.  R.  A.  733;  6  //.  194. 

"  Proximate  and  remote  cause"  as  applied  to 
personal  injuries,  see  note,  47  Am.  Rep.  381. 

Proximate  and  remote  cause  in  cases  involv- 
ing wrongful  acts,  see  note,  36  Am.  St.  Rep. 
808. 

Liability  of  company  determined  by  whether 
injury  is  proximate  cause  of  the  damage,  see 
note,  41  Am.  Rep.  53. 

Liability  for  injuries  determined  by  whether 
they  were  the  "direct  and  natural"  result  of  the 
act  or  whether  there  was  "  intervening  cause," 
see  note,  42  Am.  Rep.  390. 

Disease  as  proximate  or  remote  result  of  com- 
pany's negligence,  see  note,  18  Am.  &  Eng.  R. 
Cas.  233. 

See  also  Carriage  of  Live  Stock,  157; 
Cakriaok  OF  Passengers.  012,  OIJI;  Chil- 
dren, Injuries  to,  180;  Crossing  of  Rail- 
roads, 48;  Eminent  Domain,  071,  1244* 
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from  a  breach  of  a  carrier's  contract  or 
neglect  of  its  duty.  The  maxim  is,  Causa 
proxima,  non  rcmota  speciatur.  Pullman 
Palace  Car  Co.  v.  Barker,  4  Colo.  344. — 
Quoting  Milwaukee  &  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  475. — Disapproved  in 
Brown  v.  Chicago,  M.  &  St,  P.  R.  Co.,  3 
Am.  «&  Eng.  R.  Cas.  444,  54  Wis.  342,  41 
Am,  Rep.  41.  Overrulkd  in  Terre  Haute 
&  I.  R.  Co.  V.  Buck,  18  Am.  &  Eng.  R.  Cas. 
234,  96  Ind.  346,  49  Am.  Rep.  168. 

Damages  traceable  to  the  act  of  negli- 
gence, but  not  to  its  legal  or  natural  conse- 
quence, are  too  remote  and  contingent. 
Monti^omcry  &•  IV.  P.  R.  Co.  v.  Boring,  5 1 
Ga.  582. 

A  party  guilty  of  a  negligence  by  which  a 
loss  is  sustained  shall  only  be  liable  for  the 
proximate  consequences  of  his  wrongful 
act,  not  for  remote,  speculative,  and  con- 
tingent consequences  which  plaintiff  might 
easily  have  avoided.  Perry  v.  Central  R. 
Co.,  66  Ga.  746.  Kankakee  (^  S.  IV.  R.  Co. 
V.  Fitsgcrald,  17  ///.  App.  525  Corrister  v. 
Kansas  City,  St.  J.  &-  C.  B.  R.  Co.,  25  Afo. 
App.  619. 

And  "  proximate,"  as  here  used,  means 
closeness  of  causal  connection,  and  not 
nearness  in  time  or  distance, and  is  intended 
to  qualify  the  generality  of  the  idea  ex- 
pressed by  the  word  "  natural."  Kuhn  v. 
Jewett,  32  N.  J.  Eg.  647. 

Compensation  for  the  actual  loss  sus- 
tained is  the  fundamental  principle  upon 
which  our  law  bases  the  allowance  of  dam- 
ages. But  it  will  not  make  such  allowance 
upon  a  calculation  of  speculative  profits; 
nor  will  it  indemnify  for  remote  or  indirect 
losses.  The  loss  must  be  the  natural  and 
proximate  consequence  of  the  act;  and 
when  this  can  be  ascertained  without  un- 
certainty the  principle  of  compensation  will 
be  adopted.  Medbury  v.  Ne7u  York  &•  E. 
R.  Co.,  26  Barb.  (N.  V.)  564. 

"  Damages  "  is  the  indemnity  recoverable 
by  a  person  who  has  sustained  an  injury 
cither  in  his  person,  property,  or  relative 
rights  through  the  act  or  default  of  another. 
To  recover,  the  loss  must  be  the  natural 
and  proximate  consequence  of  the  wrong. 
Collins  V.  East  Tcnii.,  V.  &*  G.  R.  Co.,  9 
Hiisk.  {Tenn.)  841,  20  Am.  Ry.  Rep.  46. 

Damage  to  be  recovered  must  be  both 
the  natural  and  pro.ximate  consequence 
arising  from  the  wrong  complained  of,  and 
not  from  the  wrongful  act  of  a  third  party 
remotely  induced  thereby.    The  interven- 


tion of  the  independent  act  of  a  third  per- 
son between  the  wrong  complained  of  and 
the  injury  sustained,  which  act  was  the  im- 
mediate cause  of  the  injury,  is  made  a  test 
of  that  remoteness  of  damage  which  forbids 
its  recovery.  Cuff  v.  NeTvark  <S~»  A'^  Y.  R. 
Co.,  35  N.  J.  L.  17 ;  affirmed  in  35  A'^.  /.  L. 

574- 

8.  What  (1ainnj;cs  are  proximate- 
Proximate  damages  are  the  ordinary  and 
natural  result:  of  the  particular  negligence, 
and  therefore  such  as  might  have  been  ex- 
pected. Louisville,  N.  (S-»  G.  S.  R.  Co.  v. 
Fleming,  iS  Am.  &>  Eng.  R.  Cas.  347,  14 
Lea  (Tenn.)  128.— Following  Jackson  v. 
Nashville,  C.  &  St.  L.  R.  Co.,  13  Lea  491. — 
Billman  v.  Indianapolis,  C.  &^  L.  R.  Co.,  6 
Am.  &•  Eng.  R.  Cas.  41,  76  Ind.  166,  40  Am. 
Rep.  230.— Quoting  Henry  v.  Southern 
Pac.  R.  Co.,  50  Cal.  176. 

The  direct  or  proximate  consequences  of 
a  wrongful  act  are  those  which  occur  with- 
out any  intervening  cause,  and  where  an  ef- 
ficient, adequate  cause  for  the  injuries  has 
been  found,  it  must  be  considered  as  the 
true  cause,  unless  another,  not  incident  to 
it,  but  independent  of  it,  is  shown  to  have 
intervened.  Schumaker  v.  St,  Paul  <&-  D. 
R.  Co.,  46  Minn.  39,  48  A'.  W.  Rep.  559. 

9. resultant  di.seasc* — If  an  in- 
jury is  the  direct  cause  of  a  diseased  condi- 
tion which  results  in  paralysis  the  latter 
may  be  ascribed  to  the  injury  as  a  proxi- 
mate cause.  Bishop  v.  St.  Paul  City  R.  Co., 
48  Minn.  26,  50  N.  IV.  Rep.  927. 

And  whether  the  plaintiff's  aggravated 
sickness  was  a  proximate  consequence  of 
the  defendant's  wrongful  act  is  a  question 
of  fact  for  the  determination  of  the  jury. 
East  Tenn.,  V.  &^  G.  R.  Co.  v.  Lockhart,  79 
Ala.  315. 

If  the  injury  received  by  plaintiff  superin- 
duced and  contributed  to  the  production  or 
development  of  a  cancer  the  defendant  is 
responsible  therefor ;  and  the  cancer  is  not 
to  be  treated  as  an  independent  cause  of 
injury  or  suffering.  Baltimore  City  Pass.  R. 
Co.  V.  Kemp,  61  Md.  619,  48  Am.  Rep.  134. — 
Distinguishing  Jewell  v.  Grand  Trunk  R. 
Co.,  55  N.  H.  84.  Reviewing  Reauchamp 
V.  Saginaw  Min.  Co.,  50  Mich.  163. 

If  a  disease  causing  suffering  or  perma- 
nent injury  results  proximately  from  per- 

*See  also/iw/,  22. 

Person.^l  injury  agnrav.ited  by  predisposition 
to  disease,  see  notes,  23  Am.  &  Enc.  R.  Cas.  536; 
18  Id.  19. 
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sonal  injuries  iaflicted  by  the  negligence  of 
a  railway  company,  the  suffering  caused  by 
that  disease  constitutes  an  element  ir  esti- 
mating damages;  nor  is  this  rule  affected 
by  the  fact  that  such  a  disease  would  not 
ordinarily  result  from  the  original  personal 
injury  inflicted.  Houston  &*  T.  C.  A'.  Co.  v. 
Leslie,  9  Am.  &*  Eng.  R.  Cas.  407,  57    Te.v. 

S3. 
10.  "What  damages  are  too  remote. 

—  Damages  done  by  a  crowd  assembled 
around  an  engine  which  fell  from  the  track 
into  a  private  garden  are  too  remote  and 
cannot  be  recovered  in  an  action  for  the 
negligence  of  the  company.  Scholes  v. 
North  London  R.  Co.,  21  L.  T.  835. 

A  street  lay  between  plaintiff's  property 
and  the  river,  and  contiguous  to  the  latter. 
The  defendant  filled  up  a  portion  of  the 
river,  increasing  the  distance  of  plaintiff's 
property  therefrom,  and  laid  its  tracks 
thereon.  Plaintiff's  house  having  accident- 
ally taken  fire,  the  fire  department  were  un- 
able to  obtain  access  to  the  river  by  reason 
of  the  use  of  the  street  and  embankment  by 
the  defendant.  Plaintiff  thereupon  sued 
the  latter  for  damages  for  the  destruction 
of  his  building.  Held,  that  the  damages 
were  too  remote.  Bosch  v.  Burlington  <&* 
M.  R.  Co.,  44  Iowa  402. — Reviewing  Metal- 
lic Comp.  Casting  Co.  v.  Fitchburg  R.  Co., 
109  Mass.  277. — Applied  in  Brown  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.,  20  Mo.  App.  222. 

11. profits  lost  and  expenses 

incurred  by  non-delivery  of  goods. 
— Hotel  expenses  of  a  commercial  traveler 
while  unemployed  and  waiting  for  samples, 
the  delivery  of  which  was  negligently  de- 
layed, are  too  remote.  Woodger  v.  Great 
Western  R.  Co.,  L.  R.  2  C  A  318,  36  L.  J. 
C.  P.  177.  IS  W.  R.  383,  x^L.T.  579. 

Nor  can  such  traveler  recover  special 
damages  for  loss  of  profits  that  he  might 
have  made  on  sales  during  several  days  that 
he  was  kept  idle  by  reason  of  the  company 
failing  to  deliver  his  samples,  unless  notice 
was  given  to  the  company  at  the  time  of 
shipment  of  the  purposes  for  which  the 
samples  were  to  be  used.  Texas  Mex.  R. 
Co.  v.  Willis,  3  Tex.  App.  {Civ.  Cas.)  94. 

In  an  action  for  failure  to  carry  plaintiff's 
theatre  troupe  to  their  destination  on  time 
plaintiffs  are  entitled  to  recover  the  dam- 
ages suffered  on  account  of  the  engagements 
actually  missed  by  the  delay;  but  damages 
accruing  on  account  of  other  engagements, 
which  they  might  have  kept  but   for  the 


breaking  up  of  the  troupe  through  failure 
to  pay  the  performers,  which  failure  was 
due  to  the  loss  of  the  box  receipts  of  the 
engagements  n,  issec*,  are  too  remote  to  have 
been  in  the  conL_mplation  of  the  parties, 
and  cannot  be  recovered.  Foster  v.  Cleve- 
land, C,  C.  &>  St.  L.  R.  Co..  56  Fed.  Rep. 
434.  See  also  Georgia  R.  Co.  v.  Hayden,  71 
Ga.  518,  51  Am.  Rep.  274.  Missouri  Pac.  R. 
Co.  v.  Curtis,  3  Tex.  App.  {Civ.  Cas.)  379. 

Plaintiff  shipped  a  photograph  outfit  to  a 
certain  point  and  he  claimed,  for  a  delay  in 
carrying  it,  damages  for  large  profits  that 
he  might  have  made  if  he  had  received  it  as 
he  expected  and  in  the  time  that  it  should 
have  been  carried.  He  was  to  take  the 
photographs  of  soldiers  who  were  stationed 
at  the  point  during  pay-days,  but  which  he 
lost  by  reason  of  the  outfit  iiot  being  re- 
ceived until  after  pay-days  were  over.  Held, 
that  such  damages  were  special  and  were 
too  remote  to  be  recovered,  in  the  absence 
of  anything  to  show  that  the  company  had 
notice  of  the  purpose  of  the  shipment  of  the 
goods,  or  that  any  advantage  would  result 
to  the  owner  by  having  them  at  the  place 
of  destination  at  a  certain  date ;  the  true 
measure  of  damages  being  the  compensa- 
tion for  the  inconvenience  that  the  owner 
was  put  to  during  the  time  of  the  delay. 
Galveston,  H.  &^  S.  A.  R.  Co.  v.  Jessee,  2 
Tex.  App.  {Civ.  Cas.)  351. 

Plaintiff  ordered  a  cotton-gin  and  it  was 
delivered  to  him,  without  his  knowledge, 
with  a  missing  sill.  He  notified  the  com- 
pany, but  after  waiting  a  reasonable  time 
ordered  another  and  brought  suit  against 
the  company  to  recover  §35,  the  value  of 
the  lost  sill,  and  $600  for  delay  in  failing  to 
deliver  the  same  within  a  reasonable  time, 
being  the  profits  that  he  claimed  he  could 
have  made  on  ginning  cotton  during  tlie 
time  of  the  delay.  Held,  that  as  to  the 
$600  damages  the  same  were  uncertain,  re- 
mote, and  speculative,  and  could  not  be  re- 
covered in  the  absence  of  anything  to  show 
notice  to  the  company,  or  facts  showing 
that  such  damages  might  reasonably  have 
been  anticipated  by  the  parties  at  the  time 
of  the  shipment.  Gulf,  C.  <S«»  S.  F.  R.  Co. 
v.  Maetze,  18  Am.  6^  Eng.  R.  Cas.  613,  3 
Tex.  App.  {Civ.  Cas>,  553! 

13.  Consequential  damages.*— The 

*  Consequential  damages,  see  note,   17  Am.  & 
Eno.  R.  Cas.  194. 
Consequential  damages   in    Illinois  and    Ne- 
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responsibility  of  a  wrong-doer  for  conse- 
quential damages  resulting  from  his  act,  is 
the  same  in  cases  of  actionable  negligence 
as  in  cases  of  wilful  or  malicious  torts.  /«- 
dianapolis,  P.  &>  C.  R.  Co,  v.  Pi'tser,  25  Am. 
&•  E)i^\  A'.  Cas.  313,  \o()  Itui.  179,58  Am. 
Rep.  387,  6  N.  E.  Rep.  310,  10  A'^.  K.  Rep  70. 

In  an  action  on  the  case  to  recover  for 
consequential  damages  resulting  from  an 
estray,  the  plaintiff,  to  entitle  himself  to 
consequential  damages,  must  allege  and 
prove  that  the  injury  was  the  result  of  the 
defendant's  negligence.  If,  however,  the 
animal  escaped  from  his  inclosure  without 
the  knowledge  and  without  any  fault  of 
the  defendant,  he  would  not  be  liable  in 
such  action  for  consequential  damages. 
Annapolis  &•  E.  R.  Co.  v.  Baldwin,  1 1  Am. 
&•  Eng.  R.  Cas.  486,  60  Md.  88.  45  Am.  Rep. 
711. 

There  can  be  no  reason  for  extending  the 
rigorous  rule  of  the  common  law,  which 
holds  the  owner  liable  in  an  action  of  tres- 
pass, whether  his  cattle  escape  through 
negligence  or  not,  to  an  action  on  the  case 
by  a  railroad  company  seeking  to  recover 
consequential  damages.  Annapolis  &^  E. 
R.  Co.  V.  Bald-win,  1 1  Am.  &-  Eng.  R.  Cas. 
486,  60  Md.  88,  45  Am.  Rep.  711. 

13. construction  and  opera- 
tion of  railroad.*— (i)  Recoverable. — A 
company  which  lawfully  occupies  a  portion 
of  a  street  for  its  track  is  liable  for  conse- 
quential damages  to  an  adjoining  owner, 
only  in  case  it  has  not  exercised  its  right 
with  due  care  and  skill  or  has  been  guilty 
of  some  misconduct  or  negligence.  Carson 
V.  Central  R.  Co.,  35  Cal.  325. 

Damages  from  the  non-thriving  of  cattle, 
owing  to  the  construction  of  a  railroad 
through  the  pasture  on  which  they  were 
feeding,  are  not  remote,  contingent,  or 
speculative,  but  are  recoverable  in  an  action 
of  trespass,  qtiare  clausitm  frcgit.  Balti- 
more <S->  O.  R.  Co.  V.   Thompson,  10  Md.  76. 

The  court  allowed  the  jury  to  consider 
the  noise  created  by  defendant's  trains  as 
an  element  of  damage.  Held,  no  error ; 
that  any  consequential  injury  to  plaintiff's 
property  from  the  acts  of  defendant,  while 

braska,   see  note,  14  Am.  &  Eng.  R.  Cas.  168. 

As  to  remoteness  of  consequential  damages, 
see  note,  36  Am.  Rep.  382. 

See  also  Elevated  Railways,  1G0-1G2 ; 
Eminent  Domain,  W05-000. 

*  Liability  for  consequential  damage  resulting 
from  construction  and  operation  of  road,  see 
pote,  7  Am,  Rep.  I7g. 


engaged  in  an  unauthorized  occupation  and 
use  of  the  street,  might  be  considered.* 
Kane  v.  New  York  El.  R.  Co.,  46  Am.  &» 
Eng.  R.  Cas.  137,  125  A^.  Y.  164,  26  N.  E. 
Rep.  278,  34  A^.  Y.  S.  R.  876.— Di.STlN- 
GUISHF.D  IN  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252. 
Quoted  in  Sperb  v.  Metropolitan  El.  R. 
Co.,  41  N.  Y.  S.  R.  155,  61  Hun  539,  16  N. 
Y.  Supp.  392. 

(2)  A^ot  recoverable. — For  damages  indi- 
rectly resulting  from  the  lawful  acts  of  a 
chartered  railroad  company  in  the  construc- 
tion of  its  road,  the  law  affords  no  remedy. 
Rogers  v.  Kennebec  6r*  P.  R.  Co.,  35  Me.  319. 

A  plaintiff  owning  property  on  a  street 
350  feet  from  a  railway  crossing  cannot  re- 
cover for  damages  to  said  property  caused 
by  the  subsequent  depression  of  the  tracks 
of  the  company  about  four  feet,  by  authority 
of  the  city,  this  being  a  common  public  in- 
jury for  which  damages  cannot  be  recovered 
by  an  individual  citizen,  although  the  in- 
convenience to  him  and  to  the  public  may 
depreciate  the  value  of  his  property.  Fair- 
child  V.  St.  Louis,  97  Mo.  85,  11  5.  W.  Rep. 
60. — Followed  in  Canman  v.  St.  Louis, 
97  Mo.  92. 

Damages  to  real  estate  arising  from  the 
construction  and  lawful  operation  of  an  ele- 
vated railroad,  erected  entirely  on  property 
of  the  company  separated  from  that  of  the 
plaintiff  by  a  city  street  fifty-one  feet  wide, 
disclose  no  injury  actionable  under  §  8,  arti- 
cle 16  of  the  Pa.  constitution.  Dooner  v. 
Pennsylvania  R.  Co.,  142  Pa.  St.  36,  21  Atl. 
Rep.  755.— Following  Pennsylvania  R. 
Co.  V.  Lippincott,  116  Pa.  St.  472;  Penn- 
sylvania R.  Co.  V.  Marchant,  119  Pa.  St. 
541. 

In  a  suit  against  a  company  for  injurj' 
resulting  from  going  through  an  inclosed 
field  with  its  roadway,  and  exposing  to 
destruction  growing  crops,  evidence  of 
what  the  value  of  the  crops  would  have 
been  if  they  had  matured  was  of  too  specu- 
lative a  character  to  form  a  proper  basis  for 
damages.  International  &•  G.  N.  R.  Co.  v. 
Benitos,  10  Am.  &>  Eng.  R.  Cas,  122,  59 
Tex.  326. 

Defendant  constructed  its  railroad  in  such 
a  manner  as  to  divert  a  watercourse  from 
its  accustomed  channel  into  an  abandoned 
quarry  of  V.     From  this  quarry  the  water 

*  Noise  as  an  element  of,  see  Elevated  Rail- 
ways, 143. 
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burst  through  the  dividing  wall  into  the 
quarry  of  the  plaintifl.  It  appeared  that 
the  ancestors  of  the  plaintiff  had  worked 
over  onto  the  premises  of  V.  Ljfore  the 
construction  of  the  defendant's  lailroad, 
and  that  this  encroachment  hud  ^o  weak- 
ened the  dividing  wall  that  the  '.vater  broke 
through,  doing  the  damage  complained  of 
by  the  plaintift.  Held,  that  the  weakening 
of  tlie  wall  was  not  the  proximate  cause  of 
the  injury.  Gilson  v.  Delaware  &•  H.  Canal 
Co.,  6s  Vt.  213,  26  All.  Rep.  70.— Ai'I'LVING 
Stevens  v.  Dudley,  56  Vt.  158;  Smith  v. 
London  &  S.  W.  R.  Co.,  L.  R.  6  C.  P.  14. 

1 4. nervous  shock.*— Mere  fright, 

occasioned  by  a  collision,  producing  per- 
manent injury  to  the  nervous  system,  is  a 
result  too  remote  to  be  actionable.  No 
well-considered  case  has  held  that  fright 
alone,  not  resulting  from  or  accompanied 
by  some  physical  injury  to  the  person,  will 
sustain  an  action  for  negligence.  Ewing  v. 
Pittsburgh,  C.,C.  &*  St.  L.  R.  Co.,  48  Am. 
&*  Eng.  R.  Cas.  506,  147  Pa.  St.  40,  23  All. 
Rep.  340. 

Damages  in  case  of  negligent  collision 
must  be  the  natural  and  reasonable  result  of 
the  defendant's  act ;  damages  for  a  nervous 
shock  or  mental  injury  caused  by  fright  at 
an  imjiending  collision  are  too  remote. 
Victor  tan  Railway  Com'rs  v.  Coultas,  13 
App.  Cas.  222.— Approving  The  Notting 
Hill,  9  P.  D.  105.— Compare  also  Geveke  v. 
Grand  Rapids  <S^•  /.  R.  Co.,  22  Am.  &^  Eng, 
R.  Cas.  55 1 ,  57  -^'/'i//.  589,  24  N.  W.  Rep.  675. 

Where  the  gate-keeper  had  negligently 
invited  the  plaintiffs  to  drive  over  a  level 
crossing  when  it  was  dangerous  to  do  so, 
and  the  jury,  although  an  actual  collision 
with  a  train  was  avoided,  nevertheless  as- 
sessed damages  for  physical  and  mental  in- 
juries occasioned  by  the  fright — /leld,  that 
the  verdict  could  not  be  sustained,  and  that 
judgment  must  be  entered  for  the  defend- 
ants. Victorian  Railway  Com'rs  v.  Coultas, 
13  App.  Cas.  222,  6  Ry.  &•  C.  T.  Cas.  Ixviii. 
—Disapproved  in  Mitchell  v.  Rochester 
R.  Co.,  4  Misc.  (N.  Y.)  575.  Reconciled 
IN  Grand  Trunk  R.  Co.  v.  Sibbald,  20  Can. 
Sup.  Ct.  259.  Reviewed  in  New  Bruns- 
wick R.  Co.  V.  Vanwart,  17  Can,  Sup.  Ct.  35. 

3.  Substantial  and  Nominal  Damages. 

15.  Substantial  daniagres.— It  is  suf- 
ficient, in  order  to  the  recovery  of  substan- 

*  See  also  fost,  40,  63,  71,  80. 


tial  damages,  if  the  plaintiff  introduce  proof 
of  the  nature,  extent,  and  probable  duration 
of  the  injury,  without  other  proof  tending 
to  show  the  amount  of  the  damage.  IVinA'- 
ler  v.  St.  Louis,  I.  M.  &>  S.  R.  Co.,  21  A/o. 
App.  99. 

A  landowner  whose  premises  have  been 
subjected  to  the  unauthorized  beneficial  use 
and  occupation  of  another,  though  under 
color  of  right,  is  entitled  to  substantial 
damages,  10  be  measured  by  the  fair  rental 
value  of  the  land  during  the  time  and  for 
the  purpose  it  was  occupied,  though  no 
special  damage  is  proven.  Baltimore  &*  O. 
R.  Co.  V.  Boyd,  30  Am.  &•  Eng.  R.  Cas.  372, 
67  Md.  32,  7   Cent.  Rep.  435,   10  All.  Rep. 

Taking  an  elderly  man  into  custody  and 
marching  him  through  .a  crowded  thor- 
oughfare in  charge  of  an  officer,  depriving 
J)im  of  his  liberty,  away  from  friends  and 
facilities  for  bail,  putting  him  on  trial, 
causing  fear  and  suspense,  are  acts  sufficient 
to  call  for  substantial  rather  than  mere 
nominal  damages.  Toomey  v.  Delaware,  L. 
&-  W.  R.  Co.,  2  Misc.  {N.  Y.)  82,  49  A^  Y. 
S.  R.  623,  21  A'^,  Y.  Supp.  448  ;  affirmed  in 
4  Misc.  392. 

10.  Nominal  damages. I*  —  (i)  Gener- 
ally.— The  law  fixes  the  burden  upon  him 
who  claims  damages  from  another  as  a 
compensation  for  pecuniary  loss,  to  furnish 
the  facts  necessary  to  ascertain  the  extent 
of  his  loss  with  reasonable  certainty,  and 
failing  in  this,  he  is  entitled  only  to  nomi- 
nal damages.  The  allowance  of  punitive 
damages,  resting  upon  a  dilTerent  consider- 
ation, does  not  fall  within  this  requiren;ent. 
Seaboard  Mfg.  Co.  v.  Woodson,  98  Ala.  378, 
1 1  So.  Rep.  733.  Kansas  City,  M.  6-  D.  R. 
Co.  V.  File,  67  Miss.  373,  7  So.  Rep.  223. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff  from 
the  defendant's  negligence,  where  loss  of 
time  is  claimed  as  an  item  of  damages,  if 
plaintiff  fails  to  prove  value  of  the  time  lost 
or  facts  on  which  an  estimate  of  such  value 
can  be  founded,  only  nominal  damages  for 
that  item  can  be  given.  Staal  v.  Grand  St. 
&>  N.  R.  Co.,  31  Am.  (&*  Eng.  R.  Cas.  21, 
107  A';  Y.  625,  I   Silv.  App.  516,  13  A^.   E. 

*  See  also  Carriage  of  Merchandise,  764, 
789;  Carriage  OF  Passengers,  616;  Chil- 
dren, Injuries  to,  187;  Death  by  Wrong- 
ful Act,  424-42<{;  Elevated  Railways, 
135;  Ejection  of  Passengers,  104. 
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Rep.  624,  II   A''.  Y.  S.  ^.  352 ;  reversing  36 
Hun  208. 

In  the  exercise  of  the  court's  equity 
powers,  nomiial  damages  were  properly 
allowed  where  plaintiff  had  not  shown  him- 
self entitled  to  compensatory  damages.  The 
father  had  cause  to  seek  judicial  investiga- 
tion into  the  accident  which  resulted  in  the 
death  of  his  child.  Hamilton  v.  Morgan's 
L.  &•  T.  R.  Sf'  S.  Co.,  42  La.  Ann.  824, 8  So. 
Rep.  586. 

Plaintiff  is  entitled  to  recover  nominal 
damages  only  where  it  appeared  that  she 
had  been  unable  to  attend  to  her  school 
duties  as  music  teacher  for  several  weeks, 
during  which  time  she  lost  her  salary,  but 
the  amount  of  her  salary  was  not  proved  by 
the  evidence.  Baker  v.  Manhattan  R.  Co., 
118  .^V.  Y.  533,  23  N.  E.  Rep.  885,  29  N.  Y. 
S.  R.  936  ;  affirm  ing  22/.  Qi^  S.  394, 7  N.  Y. 
S.  R.  68. 

Nominal  damages  at  least  should  be 
awarded  for  medical  services  which  are 
shown  by  the  evidence  to  have  been  ren- 
dered to  the  plaintiff  where  he  sues  to  re- 
cover for  personal  injuries.  Feeney  v.  Long 
Island  R.  Co.,  39  Am.  <S>»  Rng.  R.  Cas.  639, 
116  N.  Y.  375,  22  A^.  E.  Rep.  402,  26  A';  Y. 
S.  R.  729,  5  L.  R.  A.  544  ;  affirming  42  Hun 
657.  5  A'-  y-  S.  R.  63. 

In  an  action  by  a  city,  on  a  bond  given  by 
a  city  railroad  company,  to  keep  in  repair 
the  streets  used  by  the  company,  proof  of 
neglect  to  repair  entitles  plaintiffs  to  nom- 
inal damages,  and  the  objection  that  actual 
damages  were  not  proved  cannot  be  heard 
for  the  first  time  on  appeal,  in  support  of  a 
judgment  dismissing  the  complaint.  Brook- 
lyn v.  Brooklyn  City  R.  Co.,  8  Abb.  Pr.  N.  S. 
{N.  Y^  356. 

(2)  More  than  nominal  damages. — Where 
the  evidence  shows  that,  before  the  injury, 
plaintiff  earned  S'oo  per  month,  and  that 
he  has  been  unable  to  do  any  work  since,  an 
instruction  that  only  nominal  damages  for 
the  difference  in  such  earning  capacity  can 
be  allowed  is  properly  refused.  Kansas 
City,  M.  <S-  B.  R.  Co.  v.  Phillips,  98  Ala. 
159,  135^7.  Rep.  65. 

In  a  case  where  the  value  of  the  time 
lost  by  the  injured  person  is  not  specifically 
proved  by  way  of  special  damages,  it  is  not 
error  to  decline  to  charge  thai  nominal 
damages  therefor  are  only  recoverab'r., 
Looramv.  Second  Ave.  R,  Co.,  11  N.  Y.  ,'j, 
R.  652.— Quoting  Lincoln  z/.  Saratoga  oi  S. 
R.  Co.,  23  Wend.  425. 


(3)  Not  even  nominal  damages. — In  an 
action  of  tort  under  a  count  alleging  in- 
juries to  plaintiff's  tenement  house  from 
the  flow  of  water  from  melting  ice  and 
snow,  deposited  by  defendant  upon  a  lot  of 
land  and  private  way  opposite  plaintiff's 
premises,  no  recovery  can  be  had  of  nomi- 
nal damages  if  the  injury  to  the  land  was 
distinct  from  the  injury  to  the  house,  no 
injury  having  been  done  to  the  building, 
McDonnell  v.  Cambridge  R.  Co.,  151  Mass. 
159,  23  A'.  E.Rep.^\\. 

4.  Compensatory  and  Exemplary  Damages, 
a.  Compensatory  Damages.* 

17.  When  compensatory  4laiiia{;es 
only  are  allowable.— The  damages  to 
one  who  has  been  injured  tey  the  negligence 
of  a  railroad  must  be  restricted  to  those 
that  are  actual.  Troy  v.  Cape  Fear  &*  Y. 
V.  R.  C>.,  34  Am.  &^  Eng.  R.  Cas.  13,  99  A'^. 
Car.  298,  6  S.  E.  Rep.  77,  6  Am.  St.  Rep. 
521. 

For  actual  compensation  is  the  measure 
of  damages  in  all  instances  in  which  the 
nature  of  the  case  admits  of  the  rule. 
Louisville,  N.  6^  G.  S.  R.  Co.  v.  Gttinan,  13 
Am.  &^  Eng.  R.  Cas.  37,  11  Lea  {Tenn.)  98, 
47  Am.  Rep.  279.— APPROVING  Nashville  & 
C.  R.  Co.  V.  Smith,  6  Heisk.  (Tenn.)  174. 

A  party  who  receives  a  physical  injury 
through  the  negligence  of  another,  should 
be  allowed  sufficient  damages  to  compen- 
sate him  for  the  amount  of  his  expenditures 
and  losses  in  consequence  of  the  injury, 
taking  also  into  consideration  the  extent  of 
his  injuries,  his  sufferings,  and  the  effect  of 
the  accident  on  his  general  health.  Keep 
v.  Indianapolis  &*  St.  L.  R.  Co.,  3  McCrary 
{U.  S.)  208,  9  Fed.  Rep.  625. 

Where  the  plaintiff  sustained  actual  dam- 
ages and  expended  considerable  sums  for 
necessary  medical  attention,  etc.,  a  verdict 
for  only  nominal  damages  should  be  set 
aside.  The  jury,  having  by  its  verdict  fixed 
plaintiff's  right  to  a  recovery,  should  have 
awarded  at  least  compensation  for  actual 
damages  proved  to  have  been  sustained. 
Moseley  v.  Jamison,  68  Miss.  336,  8  So.  Rep. 

744- 

18.  Absence  of  malice  or  oppres- 
sion.— (i)  The  rule. — Where  there  is  no 
testimony  showing  that  the  negligence  is  so 
gross  as  to  amount  to  wantonness,  and  no 

*See  also  Carriage  of  Passengers,  617; 
Ejection  of  Passengers,  105-111. 
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wilful  or  malicious  acts  arc  proven,  actual 
or  compensatory  damages,  merely,  is  the 
rule.  Atchison,  T.  <S-  5.  F.  Ji.  Co.  v.  Mc- 
Ginnis,  46  Kun.  109,  26  Pac.  Rep.  453.— Fol- 
lowing Kansas  City,  Ft.  S.  &  G.  R.  Co.  v. 
Kier,  41  Kan.  671. — Morses.  Duncan,  8  Am. 
&•  Eng.  K.  Cas.  374,  14  Fet/.  Kep.  396. 
Kansas  City,  Ft.  S.  &*  G.  K.  Co.  v.  Kier,  41 
Kan.  671,  21  Pac.  Kep.  770.  Belknap  v. 
Boston  &*  M.  A\  Co.,  49  N.  H.  358. 

Therefore,  to  leave  the  question  of  puni- 
tive or  exemplary  damages  to  the  jury, 
when  there  is  no  testimony  which  would 
warrant  a  verdict  for  su^h  damages,  is  im- 
proper. Kansas  City,  Ft.  S.  &*  G.  A\  Co.  v. 
Kier,  ^1  Kan.  671,  21  Pac.  Kep.  770.— Dis- 
tinguishing Kansas  Pac.  R.Co.  v.  Little, 
19  Kan.  269.— Followed  in  Atchison,  T. 
&  S.  F.  R.  Co.  V.  McGinnis,  46  Kan.  109. 
—Hurtv.  St.  Lottis,  /.  M.  6-  S.  K.  Co.,z\ 
Am.  &*  Eng.  R.  Cas.  422,  94  Mo.  255,  13 
West.  Kep.  233,  237,  7  S.  IV .  Kep.  i. 

In  such  a  case  it  is  error  to  instruct  the 
jury  that  "  they  are  at  liberty  to  award  what 
are  termed  exemplary  or  punitive  damages ; 
that  is,  damages  which  are  given,  not  on 
account  of  any  special  merit  in  plaintiff's 
case  justifying  the  same,  but  as  a  warning 
and  lesson  to  the  defendant,  to  teach  it 
greater  respect  and  care  for  the  rights  and 
safety  of  others."  Chicago,  K.  &^  IV.  K.  Co. 
v.  O' Council,  46  Kan.  581,  26  Pac.  Rep.  947. 

f2)  Illustrations  —  Instructions,  —  Where 
there  was  no  malice  or  ill-will  shown,  but  it 
appeared  that  a  detective  had  made  an 
arrest  on  suspicion  in  good  faith,  and 
deemed  himself  warranted  to  do  so  under 
the  circumstances  of  the  case,  exemplary 
damages  cannot  be  recovered  against  the 
company  employing  him  to  make  the 
arrest.  Newman  v.  New  York,  L.  E.  &* 
IV.  K.  Co.,  54  Hun  {N.  Y.)  335,  27  N.  Y.  S. 
K.  13s.  7  A^.  Y.  SupJ).  560. 

In  an  action  by  an  employe  against  the 
company  for  negligent  injury  the  damages 
could  not  properly  exceed  the  measure  of 
strict  compensation,  and  an  instruction 
to  the  jury  that  they  might  consider  the 
"  mortification  "  which  the  injured  person 
endured  was  misleading.  Batterson  v.  Chi- 
cago (S-  G.  T.  R.  Co.,  8  Am.  &*  Eng.  R.  Cas. 
123,  49  Mich.  184,  13  A';  IV.  Kep.  508. 

Where  it  appeared  that  a  newsboy  was 
engaged  in  selling  papers  on  street-cars; 
that  when  on  the  point  of  leaving  the  car 
he  stopped  to  allow  a  wagon  to  pass ;  that 
the  conductor  pushed  him  on  the  arm  and 


he  fell  upon  the  street  and  was  run  over, 
there  being  no  evidence  that  the  act  was 
wil.'ul  or  wanton  or  that  the  conductor  was 
moved  by  feelings  of  violence,  outrage,  or 
reckless  indifference  to  consequences — 
he/tl,  that  plaintiff  was  not  entitled  to  re- 
cover exemplary  damages.  Philadelphia 
Traction  Co.  v.  Orbann,  34  Am.  &•  Fug.  R. 
Cas.  432,  119  Pa.  St.  37,  II  Cent.  Kep.  628, 
12  .-;//.  Rep.  816.  21    \V.  N.  C.  76. 

10.  Siiiiple  iit»vrli{;'t!iit'e.— (i)  Therule. 
— In  an  action  fur  personal  injuries  alleged 
to  have  beeu  caused  by  negligence  on  the 
part  of  tne  defendant,  exemplary  or  vin- 
dictive damages  cannot  be  allowed  for  any 
want  of  care  less  than  gross  negligence. 
Patterson  v.  South  &^  N.  Ala.  R.  Co.,  89  ^lla. 
31S,  7  So.  Rep.  .137. 

Where  there  is  no  evidence  of  wanton 
and  malicious  or  gross  and  outrageous  con- 
duct on  the  part  of  the  company  or  its 
agents,  actual  damage  is  all  a  plaintiff,  in- 
jured by  the  negligence  of  the  company, 
can  recover  for,  and  the  allowance  of  exem- 
plary damages  would  be  improper.  Balti- 
more (S*  O.  R.  Co.  V.  Breinig.  25  Mil.  378. 
Louisville  &*  N.  R.  Co.  v.  Hall,  39  Am.  &» 
Eng.  R.  Cas.  298,  87  Ala.  708,  4  L.  R.  A.  710, 
6  So.  Rep.  277.  Columbus  Sf  IV.  R.  Co.  v. 
Bridges,  38  Am.  &>  Eng.  R.  Cas.  136,  86  Ala. 
448,  5  So.  Rep.  864. 

And  where  the  neglect  is  clearly  un- 
attended with  any  circumstances  of  insult, 
of  aggravation  of  feelings,  of  injury  to  the 
person  or  his  property,  or  bodily  or  mental 
suffering,  the  jury  will  not  be  justified  in 
finding, exemplary  damages.  Southern  R. 
Co.  v.  Kendrick,  40  Miss.  374. — Reviewed 
IN  Nunn  V.  Georgia  R.  Co.,  71  Ga,  710,  51 
Am.  Rep.  2S4. 

For  punitive  damages  cannot  be  given 
for  mere  negligence.  Louisville,  N.  A.  &* 
C.  K.  Co.  V.  Shanks,  19  ^Im.  &>>  Eng.  K.  Cas. 
28,  94  Ind.  598.  Richmond  &•  D.  R.  Co.  v. 
Vance,  93  Ala.  144,  9  So.  Rep.  574.  Kansas 
Pac.  R.  Co.  v.  Lundin,  3  Colo.  94.  Purcell 
V.  Richmond  <S-»  .'>.  R.  Co.,  108  A^.  Car.  414, 
12  S.  E.  Rep.  954. 

(2)  Its  illustrations. — The  simple  neglect 
to  sufficiently  light  depot  grounds  is  not 
such  wilful,  wanton,  or  reckless  negligence 
on  the  part  of  the  railroad  company  as  to 
entitle  a  party  injured  to  exemplary  or  puni- 
tive damages.  Alabama  G.  S.  R.  Co.  v. 
Arnold.  35  Am.  &^  Eng.  R.  Cas.  466,  84  Ala. 
159,  4  So.  Rep.  359,  5  Am.  St.  Rep.  354. 

Under  a  contract  with  a  party  whose  land 
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it  had  purchased  a  company  bound  itself  to 
ditch  and  drain  an  old  river  bed.  Held,  in 
a  suit  for  damages  resulting  from  negli- 
gence and  delay  in  providing  such  drainage, 
that  exemplary  damages  could  not  be  re- 
covered where  it  appeared  that  the  com- 
pany drained  the  river  bed  without  delay 
indicating  a  wilful  disregard  of  the  rights  of 
the  plaiiuiflT.  Oitrsler  \'.  Baltimore  &*  O.  K. 
Co.,  14  Am.  &•  Eng.  R.  Cas.  298,  60  Mil. 

358- 

20.  Negligence  of  servants.*  —  A 

company  is  not  to  be  punished  by  punitive 
damages  for  the  mere  negligence  of  the 
servant  if  the  company  itself  be  entirely 
free  from  blame.  Louisville,  N,  &*  G.  S.  R. 
Co.  v.  Fleming,  1 8  Am.  &*  Eng.  R.  Cas.  347, 
14  Lea  {Tettn.)  128. — FOLLOWING  Clerhorn 
V.  New  York  C.  &  H.  R.  R.  Co..  56  "n.  Y. 
44;    Illinois  C.  R.  Co.  v.  Hammer,  72  111. 

353- 

And  compensatory  damages  only  can  be 
allowed  in  such  a  case.  Potts  v.  Chicago 
City  R.  Co.,  33  Fed.  Rep.  610. 

In  an  action  against  a  street-railroad  com- 
pany for  personal  injuries  to  a  passenger — 
held,  error  to  instruct  the  jury  that  "  if  the 
negligence  of  the  driver  was  gross,  the  jury 
should  find  exemplary  damages  in  their 
discretion  beyond  the  actual  injury  sus- 
tained, for  the  sake  of  example  and  punish- 
ment for  such  gross  negligence."  McKeon 
v.  Citisens'  R.  Co.,  42  ATo.  79.— CRITICISED 
.  IN  Perkins  v.  Missouri,  K.  &  T.  R.  Co.,  55 
Mo.  201. 

21.  Unintentional  injnry. — As  there 
was  no  intentional  injury  nor  such  gross 
neglect  as  o  manifest  recklessness  and  bad 
faith,  according  to  the  evidence,  even  if  a 
recovery  could  be  had  in  this  case,  the 
amount  of  damages  would  have  to  be 
limited  strictly  to  compensation,  and  not 
given  by  way  of  punishment.  Louisville  &^ 
A'.  R.  Co.  v.  Sicking s,  5  Bus/i  (Ay.)  i.— 
Quoted  in  Louisville  &  N.  R.  Co.  v.  Fox, 
II  Bush  (Ky.)  i^cftf.— Griffith  v.  Baltimore  &• 
O.  R.  Co. ,  44  Fed.  Rep.  574.  Green  v.  Penn- 
sylvania R.  Co. ,  36  Fed.  Rep.  66. 

Exemplary  damages  are  not  to  be  given 
for  mere  error  of  judgment  not  accompa- 
nied with  negligence  evidencing  an  indif- 
ference to  consequences.  Kansas  Pac.  R. 
Co.  V.  Miller,  2  Colo.  442,  20  Am.  Ry,  Rep. 
245. 

Where  an  injury  results  from  any  act  or 

*  See  a'so  Agency.  83-80. 


omission  of  another  which  is  free  from  any 
taint  of  fraud,  malice,  or  wilful  wrong — that 
is  to  say,  if  a  tort  is  committed  through 
mistake,  Ignorance,  or  mere  negligence — 
the  party  injured  thereby  is  only  entitled  to 
recover  compensation  for  the  injury,  which 
includes  "  loss  of  time  during  the  cure,  and 
expenses  incurred  in  respect  of  it,  the  pain 
and  suffering  undergone  by  the  plaintiff, 
and  any  permanent  injury,  especially  vhen 
it  causes  a  disability  for  further  exertion  ' 
Consolidated  Coal  Co.  v.  Haenni,  146  ///.  614, 
35  A'.  E.  Rep.  162. 

22.  Aggravation  of  disease.*  — 
Where  a  disease  caused  by  an  injury  super- 
venes, as  well  as  where  the  disease  exists  at 
the  time  of  the  injury  and  is  aggravated  by 
it,  the  injured  person  is  entitled  to  full 
compensatory  damages.  Louisville,  A^.  A. 
6-  C.  R.  Co.  V.  Miller,  (/nd.)  58  Am.  &- 
Eng.R.  Cas.  304,  37  A'^.  E.  Rep.  343.  Oh^'o 
&^  M.  R.  Co.  V.  /fecht,  34  Am.  &*  Eng.  R. 
Cas.  447, 115  Lnd.  443,  15  M'est.  Rep.  122,  17 
a;  E.  Rep.  297.  Louisville,  A\  A.  &-  C.  R. 
Co.  V.  Jones,  28  Am.  &•  Eng.  R.  Cas.  170,  108 
lnd.  551,  9  M.  E.  Rep.  476. 

Although  the  plaintiff,  at  the  time  of  the 
injury,  was  afflicted  with  Bright's  disease, 
which  had  a  tendency  to  aggravate  the  in- 
jury, he  is  entitled  to  recover  compensatory 
damages.  Louisville,  N.  A.  &•  C.  R.  Co.  v. 
Snyder,  37  Am.  &>  Eng.  R.  Cas.  137,  117 
/nd.  435,  20  A'.  E.  Rep.  284,  3  L.  R.  A.  434. 

The  fact  that  the  injury  to  plaintiff  was 
caused  in  part  by  plaintiff's  predisposition 
to  disease,  does  not  prevent  a  recovery  pro- 
vided the  injuries  received  excited  or  de- 
veloped said  predisposition.  The  measure 
of  damages  is  based  upon  plaintiff's  condi- 
tion witiiout  any  regard  to  his  predisposi- 
tion to  disease.  Louisville,  N.  A.  Sr*  C.  R. 
Co.  v.  Falvey,  23  Am.  &•  Eng.  R.  Cas.  522, 
104  /nd.  409,  3  /v.  E.  Rep.  389,  4  A^.  E.  Rep. 
908.  —  Approving  McNamara  v.  Clinton- 
ville,  62  Wis.  207,  51  Am.  Rep.  722.  Over- 
ruling Pullman  Palace  Car  Co.  v.  Barker, 
4  Colo.  344.  34  Am.  Rep.  8g. 

23.  Trespass  on  lands.f — Where  a 
trespass  to  lands  had  been  wilfully  com- 
mitted and  persisted  in  after  earnest  re- 
monstrance, with  circumstances  of  aggrava- 
tion, it  is  not  error  to  instruct  the  jury  that 
they  are  at  liberty  to  give  exemplary  dam- 

*  See  also  ante,  O;  and  Carriage  of  Pas- 
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ages.  .  Newman  v.  St.  Louis  &>  I.  M.  R.  Co., 
2  Mo.  App.  402.— Reviewing  Milwaukee  & 
St.  P.  R.  Co.  V.  Arms,  3  Cent.  L.  J.  220. 

The  plaintiffs  were  not  entitled  to  recover 
exemplary  damages,  there  being  no  element 
of  fraud  or  malice,  or  evil  intent  or  op- 
pression in  the  acts  of  the  defendant  in 
entering  upon  and  building  the  tracks  for 
its  road  over  the  plaintiff's  lot,  and  in  the 
continued  use  of  them  down  to  the  bring- 
ing of  the  action.  Baltimore  &*  O.  R.  Co.  v. 
Boyd,  63  Md.  325.— Quoting  Philadelphia, 
W.  k  B.   R.  Co.  7/rHoeflich,  62  Md.  300. 

A  company  instituted  condemnation  pro- 
ceedings, entered  upon  the  land,  con- 
structed its  tracks,  and  used  the  same.  The 
proceedings  were  held  under  certain  city 
ordinances,  and  afterwards  proved  to  be  de- 
feccive  and  insufficient.  Held,  that  such 
entry  being  without  fraud,  malice,  or  evil 
intent,  plaintiffs  were  not  entitled  to  recover 
exemplary  damages.  Baltimore  &•  O.  R. 
Co.  V.  Boj/d,  ^o  Am.  &*  Eng.  R.  Cas.  372,  (i^ 
Md.  32,  7  Cent.  Rep.  435,  10  Atl.  Rep.  315. 

Plaintiff  sued  to  recover  damages  to  his 
land  and  growing  crops  by  reason  of  the 
company  failing  to  erect  stock-guards,  and 
for  throwing  rocks  and  dirt  from  the  com- 
pany's right  of  way  upon  his  tillable  lands, 
and  for  damages  by  tramping  his  land,  and 
for  trouble  a?"*  vexation  of  mind.  At  the 
trial  he  was  permitted  to  testify  that  he  was 
damaged  from  trouble  and  vexation  of 
mind  in  the  sum  of  S50.  Held,  that  in  the 
absence  of  anything  to  show  tliat  his  fence 
was  wantonly  and  maliciously  pulled  down, 
or  that  the  defendant  had  been  guilty  of 
gross  negligence,  insult,  outrage  or  op- 
pression, he  was  not  entitled  to  recover  for 
the  vexation  of  mind,  as  it  was  not  a  case 
where  exemplary  damages  were  allowable. 
Missouri  Pac,  R,  Co.  v.  Co.v,  2  Tex.  App. 
(Civ.  Cas.)  217. 

24.  Elements  of  coiiipeiisation.*— 
No  fixed  rule  exists  for  estimating  the 
amount  of  damages  from  permanent  in- 
juries to  the  person.  The  amount  should 
be  reasonable  and  just  to  both  parties,  and 
should  compensate  the  injured  one  for  the 
loss  of  money  which  he  would  probably 
earn  had  not  the  injuries  occurred.  Rich- 
mond &*  D.  R.  Co.  V.  Allison,  48  Am.  &^  Eng. 
R.  Cas.  loi,  86  Ga.  145,  12  S.  E.  Rep.  352.— 

*  See  also  post,  60-74. 
What    the  term    "  pecuniary   loss "  includes, 
see  note,  13  L.  R.  A.  859, 


Quoting  Vlcksburg  &  M.  R.  Co.  v.  Put- 
nam, 118  U.  S.  554. 

Evidence  should  be  admitted  as  to  the 
age  of  the  deceased,  probable  duration  of 
life,  habits  of  industry,  business,  earnings, 
health,  skill,  reasonable  expectations,  and 
possibly  other  facts;  but  when  the  evidence 
only  shows  his  age,  and  the  fact  of  the  kill- 
ing, a  verdict  for  more  than  nominal  dam- 
ages would  be  purely  conjectural.  Louis- 
ville &>  N.  R.  Co.  V.  Orr,  91  Ala.  548,  8  So. 
Rep.  360. 

Compensatory  damages  should  include 
reasonable  compensation  for  the  bodily  pain 
and  suffering  necessarily  attending  the  in- 
jury complained  of.  O/tio  &»  M.  A.  Co.  v. 
Dickerson,  59  Ind.  317. — Distinguishing 
Kentucky  C.  R.  Co.  v.  Dills,  4  Bush  (Ky.) 
593;  Seymour  v.  Chicago,  B.  &  Q.  R.  Co., 
3  Diss.  (U.  S.)  43;  Kennedy  v.  North  Mis- 
souri R.  Co.,  36  Mo.  351 ;  Stoneseifer  v. 
Sheble,  31  Mo.  243;  New  Orleans,  J.  &  G. 
N.  R.  Qo.v.  Statham,  42  Miss.  607;  Penn- 
sylvania R.  Co.  V.  Books,  57  Pa.  St.  339. 

Mental  anguish  arising  from  the  nature 
and  character  of  an  assault  committed  by  a 
railroad  employe,  is  a  proper  element  of 
compensatory  damages,  and  the  outrage 
and  indignity  which  accompany  the  injury 
are  to  be  estimated  as  well  as  its  physical 
effect,  even  in  cases  where  exemplary  dam- 
ages do  not  lie.  McKinley  v.  Chicago  <S-»  X. 
W.  R.Co.,i^i,  Io7vai\\. — Approving  Smith 
V.  Pittsburg,  Ft.W.  &C.  R.  Co.,  23  Ohio  St. 
10;  Chicago  &  A.  R.  Co.  v.  Flagg,  43  111. 
365.  Distinguishing  Canning  v.  Will- 
iamstown,  I  Cush.  (Mass.)  451 ;  Pennsylva- 
nia &  O.  Canal  Co.  v.  Graham,  63  Pa.  St. 
290.— Distinguished  in  Paine  t'.  Chicago, 
R.  I.  &  P.  R.  Co.,  45  Iowa  569.  Reviewed 
in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  34 
Am.  (i  Eng.  R.  Cas.  290,  38  Kan.  608 ;  Ran- 
dolph V.  Hannibal  &  St.  J.  R.  Co.,  18  Mo. 
App.  609. 

Compensatory  damages  for  personal  in- 
juries when  death  does  not  ensue,  are  con- 
fined to  the  expense  of  cure,  value  of  time 
lost,  and  a  fair  compensation  for  the  physical 
and  mental  sufferings  caused  by  the  injury, 
and  for  any  permanent  reduction  of  the 
power  to  earn  money.  Kentucky  C,  R.  Co, 
v.  Ackley,  87  Ky.  278,  12  Am.  St.  Rep.  480,  8 
S.  JF.  Rep.  691.  10  Ky.  L.  Rep.  170. 

In  assessing  compensatory  damages  men- 
tal suffering  is  to  be  taken  into  considera- 
tion—first,  when  it  is  connected  with  bodily 
pain,  caused    by  defendant's    negligence; 
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second,  when  it  is  accompanied  by  circum- 
stances of  malice,  insult,  inhumanity,  or  op- 
pression on  the  part  of  defendant.  Dawson 
V.  Louisville  &*  JV.  Ji.  Co.,  (Ky.)  1 1  Am.  &^ 
Eng.  R.  Cas.  134. 

25.  lustructioiis  as  to.— (i)  Good. — 
An  instruction  that  in  estimating  damages 
the  jury  may  consider  past  and  future  suf- 
fering, the  value  of  time  lost,  or  likely  to  be 
lost,  whether  the  injury  is  likely  to  be  per- 
manent or  not,  and  its  probable  effect  upon 
the  future  health  of  the  party,  and  upon  all 
the  facts  ascertain  the  extent  of  the  injury 
and  award  such  damages  as  in  their  judg- 
ment "  will  compensate,  so  far  as  money 
can,"  for  such  injury,  is  not  erroneous  as 
invading  the  province  of  the  jury.  Cleve- 
land, C,  C.  <S-  /.  A'.  Co.  v.  Newell,  23  Am. 
&*  Eng.  R.  Cas.  492,  104  /nci.  264,  54  Am.  Rep. 
312,  3  jV.  E.  Rep.  836. — Followed  in  Ohio 
&  \\.  R.  Co.  V.  Cosby,  27  Am,  &  Eng.  R. 
Cas.  339,  107  Ind.  32. 

It  was  proper  to  inform  the  jury  that 
damages  should  be  ascertained  on  the  basis 
of  compensation,  and  that  in  making  such 
estimate  the  jury  should  take  into  considera- 
tion the  plaintiff's  physical  and  mental  suf- 
fering, the  character  of  the  injury,  whether 
temporary  or  permanent,  and  the  reduction, 
if  any,  in  plaintiff's  ability  to  earn  money, 
caused  by  the  injury.  Wabash  &^  IV.  R. 
Co.  V.  A/organ,  132  /«</.  430,  31  N.  E.  Rep. 
661,  32  iV.  E.  Rep.  85. 

The  jury  were  instructed  that  in  their 
determination  of  the  amount  of  compensa- 
tory damages  to  be  recovered  by  the  plain- 
tiff, they  should  allow  such  damages  as 
would  "  fairly  compensate "  the  plaintiff 
"  for  what  he  paid  out  or  incurred  for  medi- 
cal attendance."  //eld,  that  the  instruction 
being  in  the  alternative  as  to  the  allowance 
of  such  expenses  either  paid  or  incurred, 
the  instruction  was  not  erroneous,  though 
the  evidence  failed  to  show  the  actual  pay- 
ment of  any  sum ;  and  that  the  jury  must 
have  understood  from  such  instruction  that 
only  reasonable  and  necessary  expenditures 
were  to  be  allowed.  Flanagan  v.  Baltimore 
<S-  O.  R.  Co.,  83  /owa  639,  50  N.  W.  Rep.  60. 
—Distinguishing  Reed  7/.  Chicago,  R.  I. 
&  P.  R.  Co.,  57  Iowa  23 ;  Stafford  v.  Oska- 
loosa,  57  Iowa  748. 

The  court  in  one  part  of  the  cliarge  said  : 
"  Give  this  man,  if  he  is  entitled  to  compen- 
sation, all  that  you  believe  will  compensate 
him  for  the  injury,  if  he  is  entitled  to  re- 
cover."    In  another  part  of  the  charge  the 


court  said  :  "  If  you  find  for  the  plaintiff  he 
is  entitled  to  recover  such  an  amount  as 
will  compensate  him  for  his  pain  and  suffer- 
ing, for  any  amount  of  money  that  he  has 
expended  by  reason  of  the  injury,  for  any 
loss  of  wages  that  he  has  been  deprived  of 
or  has  been  unable  to  earn  by  reason  of  the 
accident,  and,  if  you  believe  it  is  a  per- 
manent injury,  for  loss  of  earning  power  for 
the  balance  of  the  time  that  the  injury  will 
prevent  his  working."  /A-A/,  that  there  was 
no  error  in  the  first  portion  of  the  charge  as 
qualified  and  explained  by  the  latter  portion. 
Owens  V.  People's  Pass.  /i.  Co.,  155  Pa.  S/. 
334,  26  All.  7vV/.  748. 

A  charge  that  the  jury  might  assess  the 
amount  shown  by  the  evidence  to  be  due 
plaintiff,  and  that  they  were  the  sole  judges 
as  to  the  amount  of  damages  and  the  ex- 
tent of  the  injuries,  taken  with  an  instruc- 
tion that  in  estimating  damages  they  were 
to  consider  physical  and  mental  pain,  char- 
acter of  injury,  effect  upon  health,  capacity 
for  labor,  etc.,  was  sufiiciently  specific  to 
indicate  that  only  compensatory  damages 
were  to  be  awarded.  Texas  C.  R.  Co.  v. 
Rowland,  3  Tex.  Civ.  App.  158,  22  S.  IV. 
Rep.  134. 

(2)  Bad. — An  instruction  in  a  personal- 
injury  case  that  compensatory  damages  in 
favor  of  the  plaintiff  include  only  "  the  fair 
and  reasonable  expenses  of  his  cure,  and  the 
value  of  his  time  lost,"  is  erroneous,  and 
should  be  refused.  0/iio  &•  M.  A'.  Co.  v. 
Dickerson,  59  /nd.  317.— Reviewed  in  Cun- 
ningham V.  Evansville  &  T.  H.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  347, 102  Ind.  478, 52  Am. 
Rep.  683. 

The  judge  properly  refused  a  request  to 
charge  "  that,  no  evidence  of  wilful  miscon- 
duct having  been  offered  by  plaintiff,  the 
jury  cannot  find  exemplary  damages ;  for 
exemplary  damages  may  be  recovered  where 
there  is  no  wilful  misconduct ;  and  besides, 
it  was  a  charge  invading  tlie  province  of 
the  jury.  Qitinn  v.  South  Carolina  A'.  Co., 
37  Am.  &>  Eng.  A'.  Cas.  166,  29  So.  Car.  381, 
7  S.  E.  /iep.  614,  I  L.  R.  A.  682.— Quoting 
Bridger  v.  Asheville  &  S.  R.  Co.,  25  So. 
Car.  30. 

b.  Exemplary  or  Punitive  Damages.* 

20.  When  exemplary  clainageH  will 

*See  also  Cakkiaoe  of  Passengkrs,  OJJ* 
03f),  «5l:  Children,   Injuries  to,  191: 
Crossings,    Injuries  to    Persons,   etc..   at, 
364;  Death  by  Wrongful  Act,  418-42U; 
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be  awarded,  generally.* — (i)  Awarded. 
— The  injured  party  is  entitled  to  a  measure 
of  damages  that  will  compensate  somewhat 
for  his  wounded  feelings,  as  well  as  secure 
the  public  against  a  repetition  of  the 
wrong.  McGinnis  v.  Missouri  Pac.  Ji.  Co., 
21  Mo.  App,  399. 

Corporations,  like  natural  persons,  are 
liable  in  exemplary  damages  when  the  facts 
of  a  case  are  of  a  character  to  warrant  them. 
Malecek  v.  Tower  Grove  &'  L.  R.  Co.,  57 
Mo.  17,  9  Am.  Ky.  Rep.  i.  Jeffersonville  R. 
Co.  V.  Rogers,  28  Ind.  i.  Spellman  v.  Rich- 
mond ^^  D.  R.  G;.,  35  So.  Car.  475,  14  S.  E. 
Rep.  9^7.  Texas  &^  P.  R.  Co.  v.  IVoodall, 
2  Tex.  App.  {Civ.  Cas.)  413.  —  QUOTING 
Hays  V.  Houston  &  G.  N.  R.  Co.,  46  Tex. 
272 ;  Nashville  &  C.  R.  Co.  v.  Starnes,  9 
Heisk.  (Tenn.)  52 ;  Terre  Haute  &  I.  R.  Co. 
V.  Graham,  46  Ind.  239;  Gasway  v.  Atlanta 
&  W.  P.  R.  Co.,  58  Ga.  216. 

To  justify  exemplary  damages  Tor  personal 
injuries  the  negligence  of  defendant  must 
have  been  such  as  to  have  amounted  to 
wantonness,  wilfulness,  or  malice.  Kansas 
City,  Ft.  S.  &-  a.  R.  Co.  v.  Kier,  41  Kan. 
671,  21  Pac.  Rep.  770. 

Exemplary  damages  are  given  both  as  a 
compensation  to  the  plaintiff  for  the  wrong 
done  him  and  as  a  punishment  to  the  tort- 
feasor, when  torts  are  committed  with  fraud, 
actual  malice,  or  deliberate  violence  or  op- 
pression, or  when  the  defendant  acts  wil- 
fully, or  with  such  gross  negligence  as  to 
indicate  a  wanton  disregard  of  the  rights  of 
others.  Consolidated  Coal  Co.  v.  Haenni, 
146  ///.  614,  35  N.  E.  Rep.  162.  Samuels  v. 
Richmond  &^  D.  R.  Co.,  52  Am.  &*  Eng.  R. 
Cas.  315,  35  So.  Car.  493,  14  S.  E.  Rep.  943. 
—Limiting  Palmer  v.  Charlotte,  C.  &  A. 
R.  Co.,  3  So.  Car.  597;  Hall  v.  South  Caro- 


EjECTioN  OF  Passengers.  112-110;  Emi- 
NKNr  Domain,  072,  1084. 

*  Exemplary  damages;  when  awarded,  see 
notes,  41  Am.  &  Eno.  R.  Cas.  132;  30  Id.  579; 
II  Am.  St.  Rep.  65;  9  Am.  St.  Rep.  777;  i  L. 
R.  A.  683;  30  Am.  &  Eng.  R.  Cas.  579,  abstr. 

Rule  in  United  States  supreme  court  as  to 
exemplary  damages,  see  30  Am.  &  Eng.  R.  Cas, 
580,  abstr. 

Injuries  to  passengers  caused  by  defective 
track.  Evidence  of.  Exemplary  damages  for 
injuries  caused  thereby,  see  note,  47  Am.  &  Eng. 
R.  Cas.  512. 

Exemplary  and  punitive  damages  for  personal 
injuries  caused  by  negligence,  see  note,  it  L. 
H.  A.  43. 

Liability  of  corporations  for  punitive  damages, 
see  note,  31  Am.  &  Eng.  R.  Cas.  401 ;  wid.  676. 


lina  R.  Co.,  28  So.  Car.  263 ;  Quinn  v. 
South  Carolina  R.  Co.,  29  So.  Car.  386. 

If  the  tort  was  wilful,  or  committed  under 
such  circumstances  as  show  gross  negli- 
gence, punitive  damages  may  be  given. 
Pur  cell  V.  Richmond  &*  D.  R.  Co.,  108  N. 
Car.  414,  12  S.  E.  Rep.  954,  956.— APPLY- 
ING Heirn  v.  M'Caughan,  32  Miss.  i. 
Quoting  New  Orleans,  J.  &  G.  N.  R.  Co. 
V.  Hurst,  36  Miss.  660. 

Practically  there  is  a  human  intelligence 
and  volition  which  control  the  affairs  of  a 
corporation  just  like  those  of  an  individual, 
and  which  may  art  wilfully  and  maliciously, 
or  recklessly,  thus  laying  the  basis  for  ex- 
emplary damages ;  and  tiierefore  whatever 
rule  of  damages  would  apply  in  a  suit 
against  a  natural  person  ought  to  apply  in 
a  suit  against  a  corporation.  Jeffersonville 
R.  Co.  v.  Rogers,  28  Ind.  i . 

(2)  Not  awarded.* — The  doctrine  of  ex- 
emplary or  punitive  damages,  as  applicable 
to  common  carriers,  is  not  sanctioned  in 
Louisiana.  Rutherford  v.  Shre^nport  &> 
H.  R.  Co.,  \\  Am.  &>  Eng.  R.  Cas.  129,  41 
La.  Ann.  793,  6  So.  Rep.  644. 

Where  the  accident  was  not  occasioned 
by  recklessness  and  wrong  intention,  arising 
in  malice  and  evil  disregard  of  the  ris;hts 
of  others,  punitive  damages  cannot  be  re- 
covered. The  injury  which  will  justify  the 
allowing  of  punitive  damages  is  a  personal 
right  which  does  not  survive  to  the  parent 
of  the  child  injured.  Hamilton  v.  Morgan'.' 
L.  &^  T.  R.  &^  S.  Co.,  42  La.  Ann.  824,  8 
So.  Rep.  586. 

Exem[)lary  or  punitive  damages  cannot 
be  recovered  in  an  action  on  the  case  for 
consequential  damages.  McCoy  v.  Phila- 
delphia, IV.  &'  n.  R.  Co.,  5  Houst.  {Del.)  599. 

At  common  law,  except  in  an  action  for 
breach  of  promise  of  marriage,  the  motives 
or  conduct  of  the  party  breaking  tlie  con- 
tract cannot  be  made  a  ground  for  exem- 
plary damages.  Houston  <S>»  T.  C.  R.  Co.  v. 
Shirley,  4  Am.  &•  Eng.  R.  Cas.  443,  54  Zt-.r. 
125. 

If  plaintiff's  injuries  were  caused  by  two 
co-operating  independent  causes  the  exist- 
ence of  one  of  which  was  unknown  to 
defendant,  and  the  other,  though  known, 
was  insufficient  of  itself  to  produce  the 
result,  a  case  for  exemplary  damages  is  not 
made  out.  Richmond  &*  D.  R,  Co.  v.  Vance, 
93  Ala.  144,  9  So.  Rep.  574. 

*  See  also  (jw/^,  17,  18. 
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The  actual  damage  to  which  a  company 
must  respond,  extending  as  it  does  to  inju- 
ries to  the  feelings  and  damage  for  personal 
suffering,  gives  to  juries  sufficient  scope, 
without  allowing  exemplary  damages,  ex- 
cept in  cases  when  the  corporation  has 
itself  been  remiss.  J/aj's  v.  Houston  &•  G. 
N.  R.  Co.,  46  Tex.  272,  13  Am.  Ry.  Rep.  281. 

A  malicious  and  oppressive  trespass  upon 
the  rights  of  a  corporation  may  entitle  it  to 
exemplary  or  punitory  damage,  when  the 
result  of  such  a  trespass  is  to  impair  its 
credit  and  subject  it  to  the  expense  of  liti- 
gation ;  sense  of  wrong  and  insult  conse- 
quent on  the  trespass,  which,  as  between 
natural  persons,  entitles  one  to  redress  by 
the  way  of  exemplary  damages,  has  no  ap- 
plication in  a  suit  by  a  corporation.  Inter- 
national &•  G.  N.  R.  Co.  V.  Telephone  &^  T. 
Co.,  69  Tex.  277,  5  S.  IV.  Rep.  517. 

Where  suits  are  brought  for  injuries  aris- 
ing from  accidents  on  railroads,  exemplary, 
punitive,  or  vindictive  damages  should  not 
be  awarded  except  in  extreme  cases.  The 
general  rule  is  that  sufficient  damages 
should  be  given  to  fully  compensate  the 
plaintiff  for  his  loss  of  time  and  suffering. 
Union  Pac.  R.  Co.  v.  Hause,  i   ]Vyom.  27. 

27.  Gross  ue{;ligeiice. — (i)  Generally. 
— The  jury  may,  in  their  discretion,  give 
exemplary  damages  where  a  personal  injury 
has  been  caused  by  the  gross  carelessness 
of  a  railroad  in  the  management  of  their 
trains.  Hopkins  v.  Atlantic  &*  St.  L.  R. 
Co.,  36  N.  H.  9.— Criticised  in  Downey  v. 
Chcsiipeake  &  O.  R.  Co.,  28  W.  Va.  732. 
Quoted  in  Atlantic  «S  G.  W.  R.  Co.  v. 
Dunn,  19  Ohio  St.  162.  Reviewed  in  Fay 
V.  Parker,  53  N.  H.  342. — Alabama  G.  S.  R. 
Co.  V.  Arnold,  35  Am.  &•  Eng.  R.  Cas.  466, 
84  Ala.  159,  5  Am.  St.  Rep.  354,  4  So.  Rep. 
359.  Memphis  &*  C.  R.  Co.  v.  Whitfield,  44 
Miss,  466.  Kennedy  v.  North  Missouri  R. 
Co.,  36  Mo.  351.  Springer  Transp.  Co.  v. 
Smith,  16  Lea  {Tenn.)  498,  1  S,  W.  Rep. 
280.  International  (S>»  G.  A'.  R.  Co.  v.  Garcia, 
70  Tex.  207,  7  S.  IV.  Rep.  802.  Peck  v. 
Neil,  3  McLean  {U.  S.)  22.  Wall  v.  Cam- 
eron,  6  Colo.  275. 

Or  where  the  evidence  shows  a  grossly 
careless  disregard  of  the  safety  of  the  pub- 
lic, or,  what  is  of  equivalent  import,  reck- 
lessness, wantonness,  or  wilfulness.  Rich- 
mond &'  D.  R.  Co.  v.  Vance,  93  Ala.  144,  9 
So.  Rep.  574.  Jacob  v.  Louisville  &■•  N,  R. 
Co.,  10  Rush  {Ky.)  263. 

Or  where  there  was  any  aggravating  cir- 


cumstances, such  as  gross  negligence,  in  the 
act  whereby  the  injury  was  inflicted.  West- 
ern &*  A.  R.  Co.  V.  Drysdale,  51  Ga.  644,  7 
Am.  Ry.  Rep.  343. 

Or  where  defendant's  negligence  is  so 
gross  and  culpable  as  to  evince  utter  reck- 
lessness. Caldwell  \.  New  Jersey  Steamboat 
Co.,  47  A^.  Y.  282.  —  Distinguished  in 
Townsend  v.  New  York  C.  &  H.  R.  R.  Co., 
56  N.  Y.  295. 

But  the  negligence  should  be  so  gross  as 
to  amount  to  wantonness.  Leavenworth, 
L.  &•  G.  R.  Co.  V.  Rice,  10  Kan.  426. — 
Quoted  in  Kansas  Pac.  R.  Co.  v.  Kessler, 
18  Kan.  523. 

Although  intentional  misconduct  is  not 
necessary.  Kansas  Pac.  R.  Co.  v.  Kessler, 
18  Kan.  523, 1 5  Am.  Ry.  Rep.  338.— Quoting 
Sawyer  v.  Sauer,  10  Kan.  466 ;  Leavenworth, 
L.  &  G.  R.  Co.  V.  Rice,  10  Kan.  426. — Quoted 
IN  Kansas  Pac.  R.  Co.  v.  Whipple,  37  Am. 
&  Eng.  R.  Cas.  320.  39  Kan.  531,  iS  Pac. 
Rep.  730. 

Exemplary  damages  can  be  allowed  only 
where  the  negligence  is  of  a  gross  and 
flagrant  character  evincing  reckless  disre- 
gard of  human  life,  or  of  the  safety  of  per- 
sons exposed  to  its  dangerous  effects;  or 
where  there' is  that  entire  want  of  care 
which  would  raise  the  piesuniption  of  a 
conscious  indifference  to  consequences,  or 
which  shows  wantonness,  or  recklessness, 
or  a  grossly  careless  disregard  of  the  safety 
and  welfare  of  the  public,  or  that  reckless 
indifference  to  the  rights  of  others  which 
is  equivalent  to  an  intentional  violation  of 
them.  As  "  gross  negligence  "  is  not  con- 
fined to  this  extreme  degree  of  negligence, 
it  is  not  proper  to  charge  a  jury  simply  that 
gross  negligence  will  justify  the  imposition 
of  such  damages.  Florida  Southern  R.  Co. 
V.  Hirst,  52  Am.  &^  Eng.  R.  Cas.  409,  30  /•'/</. 
I,  II  So.  Rep.  506. — Following  Florida  R. 
&  N.  Co.  V.  Webster,  25  Fla.  394,  5  So.  Rep. 
714. 

(2)  Illustrations — Statutes — Death.  —  In 
an  action  to  recover  damages  for  personal 
injuries  caused  by  a  failure  to  keep  in  proper 
repair  a  bridge  over  a  highway,  the  plaintiff 
may  recover  exemplary  damages  if  the  neg- 
ligence was  gross.  South  &*  N.  Ala.  R.  Co. 
V.  McLendon,  63  Ala.  266. — Criticising 
Barbour  County  v.  Horn,  48  Ala.  577. 
Quoting  Dayt^.  Woodworth,  13  How.  (U. 
S.)  363 ;  Vicksburg  &  J.  R.  Co.  v.  Patton, 
31  Miss.  156. 

The  mere  failure  to  provide  a   proper 
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platform  or  light  at  a  stopping  place  where 
a  branch  road  turns  off,  or  to  give  the  nec- 
essary signals  by  blowing  the  whistle  or 
ringing  the  bell,  is  not  gross  negligence  al- 
lowing; an  award  of  exemplary  damages ; 
and  if  the  person  injured  was  a  mere  tres- 
passer or  intruder  on  the  track,  being  at  a 
place  where  he  had  no  right  to  be,  gross 
negligence  would  be  the  failure  to  use  rea- 
sonable care  to  avoid  injury  after  his  peril 
was  discovered.  Ensley  R.  Co.  v.  Chewning, 
50  Am.  &*  Eng.  R.  Cas.  46,  93  Ala.  24,  9  So. 
Rep.  458. — Followed  in  Glass  t/.  Memphis 
&  C.  R.  Co.,  94  Ala.  581.  Quoted  in 
Savannah  &  W.  R.  Co.  v.  Meadors,  95 
Ala.  137. 

An  action  for  an  injury  not  resulting  in 
death  is  a  common  law  proceeding,  and 
punitive  damages  are  recoverable  if  the 
proof  shows  that  the  company  failed  to  use 
such  diligence  in  keeping  its  railroad  bridge 
in  repair  as  careless  and  inattentive  persons 
usually  exercise  in  the  preservation  of  the 
same,  or  of  business  of  like  character. 
Maysviile  <S-  L.  R.  Co.  v.  Herrick,  1 3  Bush 
{Rj'.)  122,  17  Am.  Ry.  Rep.  53. 

The  Mississippi  statute  (Rev.  Code,  p.  299) 
for  the  protection  of  passengers  is  intended 
to  hold  companies  responsible  for  actual, 
not  punitive  or  exemplary  damages.  Gross 
negligence  must  be  shown  to  authorize  the 
jury  to  exceed  actual  damages  sustained. 
New  Orleans,  J.  (S»  G.  N.  R.  Co.  v.  Stat  ham, 
42  Miss.  607.  —  Quoted  and  distin- 
guished IN  Dawson  v.  Louisville  &  N.  R. 
Co.,  (Ky.)  II  Al  .  &  Eng.  R.  Cas.  134. 

28.  Wilful  uegrliifeiice.  —  (i)  Gen- 
erally. — The  negligence  establisiied  must  be 
wanton,  wilful,  or  malicious  to  justify  pu- 
nitive or  exemplary  damages.  Atchison,  T. 
iS«»  S,  F.  R.  Co.  V.  McGinnis,  46  Kan.  109, 
26  Pac.  Rep.  453.— Following  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  v.  Kier,  41  Kan. 
671. 

Exemplary  damages  may  be  given  if  the 
injury  complained  of  was  caused  by  the  de- 
fendant's wilful  misconduct  or  that  entire 
want  of  care  which  would  raise  a  presump- 
tion of  conscious  indifference  to  conse- 
quences. Lake  Shore  Sf  Af,  S.  R.  Co.  v. 
Rosenz7veig,  26  Am,  &*  Eng.  R.  Cas.  489, 
113  Pa.  St.  519,  6  Atl.  Rep.  545.  Alabama 
G.  S.  R.  Co.  V.  Arnold,  35  Atn.  &*  Eng.  R. 
Cas.  466,  84  Ala.  159,  5  Am.  St.  Rep,  354,  4 
So.  Rep.  359.  Memphis  &*  C.  R,  Co.  v. 
Whitfield,  44  Miss.  466. 

In  an  action  for  wilful  negligence  accom- 


panied  with  contempt  of  the  plaintiff's 
rights,  the  jury  may  give  exemplary  dam- 
ages. Emblen  v.  Myers,  6  H.  S^  A'.  54,  30 
L.  J.  Ex.  7 1 .  See  Bell  v.  Midland  R.  Co. , 
9  W.  R.  612,  10  C.  B.  N.  S.  287.  30  L.  J.  C. 
P.  273. 

Wilful  negligence  must  be  the  result  of 
intention.  Mere  neglect  cannot  be  consid- 
ered as  wilfulness.  Peoria  Bridge  Assoc,  v. 
Loomis,  20  ///.  235. 

If  the  employes  of  a  company  wilfully, 
recklessly,  or  capriciously  fail  to  stop  a 
train  when  signaled  at  a  signal  station,  ex- 
emplary damages  are  recoverable,  Wilson 
v.  New  Orleans  &^  N.  E.  R.  Co.,  63  Miss.  352. 

(2)  Rule  in  Colorado. — In  Colorado,  in 
the  absence  of  statute,  punitive  damages 
cannot  be  recovered  in  a  civil  action,  al- 
though the  tort  complained  of  as  causing 
the  injury  was  wilful,  and  is  not  punishable 
criminally.  Greeley,  S.  L.  &>  P.  R.  Co.  -r. 
Yeager,  11  Colo.  345,  \^  Pac.  Rep.  211.  Con- 
tra, Kansas  Pac.  R.  Co.  v.  Lundin,  3  Colo.  94. 
Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo.  442. 
See  also  to  the  same  effect.  Murphy  v. 
Hobbs,  7  Colo.  541. — Overruling  Kansas 
Pac.  R.  Co.  V.  Lundin,  3  Colo.  94 ;  Kansas 
Pac.  R.  Co.  V.  Miller,  2  Colo.  442. — Fol- 
lowed IN  Republican  Pub.  Co.  v.  Miner, 
12  Colo.  ^T,  Howlett  v.  Tuttle,  15  Colo. 
454  ;  French  v.  Deane,  19  Colo.  507,  36  Pac. 
Rep.  609.  But  under  the  Colo.  Laws  of 
1889,  p.  64,  §1,  punitive  damages  may  be  re- 
covered in  civil  actions,  where  the  injuries 
complained  of  were  attended  by  circum- 
stances of  fraud,  malice,  or  insult,  or  a  wan- 
ton or  reckless  disregard  of  the  injured 
party's  rights  and  feelings. 

21).  Question  of  intent.— Exemplary 
damages  are  allowed  when  the  wrongful 
act  is  done  with  a  bad  motive,  or  so  reck- 
lessly as  to  imply  a  disregard  of  social  ob- 
ligations, or  where  there  is  negligence  so 
gross  as  to  amount  to  positive  misconduct. 
The  turpitude  of  the  defendant's  conduct  is 
alone  considered,  and  there  must  be  a 
wrong  intent  on  his  part,  or  the  wrongful 
execution  of  a  bona-fide  intent.  Louisville, 
N.  i^  G.  S.  R.  Co.  V.  Guinan,  13  Am.  &» 
Eng.  R.  Cas.  37,  11  Lea  (Tenn.)  98,  47  Am. 
Rep.  279.  And  see  Philadelphia,  W.  &'B. 
R.  Co.  V.  Hoejtich,  18  Am.  &•  Eng.  R.  Cas. 
373,  62  Md.  300,  50  Am.  Rep.  223. 

Punitive  damages  being  imposed  as  a 
punishment  for  the  wilful  or  reckless  mis- 
conduct of  a  wrong-doer,  cannot  be  inflicted 
regardless  of  his  intent,  whether  good  or 
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bad.  Donivan  v.  Manhattan  R.  Co.,  i  il/«tr. 
(A^.  K)  368,  49  A^.  K  5.  ^.  722,  21  A^.  Y. 
Supp.  457. 

The  motive  of  defendant  must  have  been 
bad,  and  his  negligence  quasi  criminal. 
Jacobs  V.  Louisville  iS^  A^.  R,  Co.,  10  Bush 
(A>.)  263. 

30.  Malice  uiitl  oppression. — Exem- 
plary damages  may  be  given  when  malice 
and  oppression  weigh  in  the  controversy, 
and  the  act  is  not  punishable  as  a  crime. 
Louisville,  N.  A.  <S-  C.  R.  Co.  v.  Wolfe,  47 
Am.  (S-  Eng.  R.  Cas,  630,  128  Ind.  347,  27 
N.  E.  Rep.  606. 

Punitive  damages  may  be  awarded  where 
fraud,  malice,  oppression,  insult,  rudeness, 
caprice,  wilfulness,  or  other  cause  of  aggra- 
vation mingle  in  the  controversy,  and  are 
proven  to  the  satisfaction  of  the  jury,  and 
in  their  judgment  such  damages  ought  to  be 
awarded.  Memphis  6-  C.  R.  Co.  v.  Whit- 
field, 44  Miss,  466.  — Quoting  New  Or- 
leans, J.  &  G.  N.  R.  Co.  V.  Statham,  42 
Miss.  607.  Reconciling  Southern  R.  Co. 
V.  Kendrick,  40  Miss.  374.  Reviewing 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Bailey, 
40  Miss,  ^od.— Baltimore  &•  O.  R.  Co.  v. 
Blocker,  27  Md.  277.  Knowles  v.  Norfolk 
Southern  R.  Co.,  102  A^.  Car.  59,  9  S.  E. 
Rep.  7.— Quoting  Holmes  v.  Carolina  C. 
R.  Co., 94  N.  Car.  i\%— Philadelphia,  W. 6- 
B.  R.  Co.  V.  Hocflich,  18  Am.  6-  Eng.R.  Cas. 
373,  62  Md.  300,  50  Am.  Rep,  223.  JVeiv  Or- 
leans, f.  &'  G.  N.  R.  Co.  v.  Statham,  42  Miss. 
607.— Distinguished  in  Ohio  &  M.  R. 
Co.  V.  Dickerson,  59  Ind.  317.  Quoted  in 
Memphis  &  C.  R.  Co.  v.  Whitfield,  44  Miss. 
466 ;  Spellman  v.  Richmond  &  D.  R.  Co., 
35  So.  Car.  475. — Kennedy  v.  North  Mis- 
souri R.  Co.,  36  Mo,  351.  International  &• 
G,  N.  R.  Co.  V.  Garcia,  70  Tex.  207,  7  S.  W. 
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The  mere  fact  that  an  act  may  have  been 
wrongful  and  injurious  does  not  justify  ex- 
plary  damages,  in  the  absence  of  actual 
;  -'.ice,  evil  intent,  oppression,  or  wanton 
indifference  as  to  th;  rights  invaded.  Hoff- 
man v.  Northern  Pac.  R.  Co.,  45  Minn.  53, 
47  N.  W.  Rep.  312.  McFee  v.  Vicksburg, 
S.  &^  P.  R.  Co.,  42  La.  Ann.  790,  7  So.  Rep. 
720.  Edmunds  v.  St.  Louis  R.  Co.,  3  Mo. 
App.  603.  Springer  Transp.  Co.  v.  Smith, 
16  Lea  (Tenn.)  498,  i  S.  W.  Rep.  2S0.— 
Following  Haley  v.  Mobile  &  O.  R.  Co.,  7 
Jiaxt.  (Tenn.)  240;  Louisville  &  N.  R.Co.  w. 
Garrett,  8  Leu  438;  Louisville,  N.  &  G. 
S.  R.  Co.  V.  Guinan,  11  Lea  98. 


Nor  will  deliberation  and  force  alone 
justify  an  award  of  punitive  damages. 
Philadelphia,  IV.  &^  B.  R.  Co.\.Hoefiich,  18 
Am.  &■*  Eng.  R.  Cas.  373,  62  Md.  300,  50 
Am.  Rep.  223.— Quoting  Philadelphia,  W. 
&  B.  R.  Co.  V.  Quigley,  21  How.  (U.  S.) 
202  ;  Milwaukee  &  St.  P.  R.  Co.  i/.  Arms,  91 
U.  S.  489. 

31.  Wrongful  acts  of  servants.* — 
(i)  Generally. — The  principal,  even  when  a 
corporation,  is  civilly  responsible  in  dam- 
ages for  the  acts  of  his  agent  done  in  his 
employment,  to  the  same  extent  as  if  the 
principal  himself  was  the  actual  wrong-doer, 
and  therefore  may  be  liable  for  exemplary 
damages.  New  Orleans,  J.  (&^  G.  N.  R.  Co. 
v.  Bailey,  40  Miss.  395. — Quoting  Brand  v. 
Schenectady  &  T.  R.  Co.,  8  Barb.  (N.  Y.)  368  ; 
Vicksburg  &  J.  R.  Co.  v.  Patton,  31  Miss. 
1 56. — Hamilton  v.  Third- Ave.  R.  Co.,  it,  Abb. 
Pr.  N.  S.  {N.  Y.)  318.— Following  God- 
dard  v.  Grand  Trunk  R.  Co.,  10  Am.  Law 
Reg.  \i.— Haley  v.  Mobile  &>  O.  R.  Co.,  8 
Am.  <S-  Eng.  R.  Cas.  541,  7  Baxt.  {Tenn.) 
239. — Quoting  Goddard  v.  Grand  Trunk 
R.  Co.,  2  Am.  Rep.  39. 

An  instruction  that  a  street-car  driver 
must  be  liable  to  conviction  for  criminal 
negligence  in  order  to  authorize  punitive 
damages  for  his  negligence,  should  be  re- 
fused. Augusta  6^  S.  R.  Co,  v.  Randall,  34 
Am.  «Sr^  Eng.  R.  Cas.  439,  79  Ga.  304,  4  5.  E. 
Rep.  674. 

The  employe  of  a  company  may  be  liable 
in  exemplary  damages  while  the  company 
would  only  be  bound  for  compensatory 
damages.  Louisville,  N.  <S-  G.  S.  R.  Co.  v. 
Fleming,  18  Am.  &^  Eng.  R.  Cas.  347,  14  Lea 
{Tenn.)  128.— Following  Nashville &C.  R. 
Co.  V.  Starnes,  9  Heisk.  (Tenn.)  52. 

In  an  action  to  recover  for  injuries  from 
an  accident  which  occurred  through  the  al- 
leged negligence  of  a  bridge  tender,  whose 
ignorance  was  such  tiiat  he  was  unable  to 
read  or  write,  but  it  did  not  appear  that 
such  ignorance  in  any  way  'Contributed  to 
the  accident,  an  instruction  was  erroneous 
which  submitted  the  question  to  the  jury, 
allowing  them  to  infer  that  from  the  bridge 


*Spe  also  AoKNCY,  71-105. 

Liability  for  exemplary  damages  resulting 
from  act  of  servant,  see  note,  62  Am.  Dkc.  379. 

See  also  Agkncy,  1)2,  03. 

Liability  in  punitive  damages  for  unaiiihor 
ized  and  unratified  wanton  or  grossly  negiigeni 
atts  of  servants,  see  note,  21  Am.  &  Eng.  R. 
Cas.  402. 
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tender's  ignorance  the  company  was  so  wil- 
fully negligent  as  to  justify  an  assessment 
of  exemplary  damages.  Brooks  v.  A'ezv 
York  iS-  G.  L.  R.  Co.,  30  Hun  {N.  Y.)  47.— 
Explained  IN  Fishery/.  Metropolitan  El.  R. 
Co.,  34  Hun  (N.  Y.   433. 

(2)  Acts  luitkin  scope  of  servant's  employ- 
ment.— A  corporation  is  liable  for  exemplary 
damages  for  the  act  of  its  servant,  done 
within  the  scope  of  his  authority,  uiuler  cir- 
cumstances wliich  would  give  such  right  to 
»he  plaintiff  as  against  the  servant  were  the 
suit  against  him  instead  of  tlie  company. 
Lake  S/iorc  &*  M.  S.  R.  Co.  v,  Roscnzwcig, 
26  Am.  &^  En;^.  R.  Cas.  489,  113  Pa.  St.  519, 
6  Atl.  Rep.  545.  Atlantic  &>  G.  IV.  R.  Co. 
V.  Dunn,  19  Ohio  St.  162.— Following 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Slusser, 
19  Ohio  St.  157.  Quoting  New  Orleans, 
J.  &  G.  N.  R.  Co.  V.  Bailey,  40  Miss.  453; 
Philadelphia.  W.  &  B.  R.  Co.  v.  Quigley, 
21  How.  (U.  S.)  202;  Hopkins  v.  Atlantic 
&  St.  L.  R.  Co.,  36  N.  H.  f).—  Gasway  v.  At- 
lanta 6-  W.  P.  R.  Co.,  58  Ga.  216,  16  Am. 
Ry.  Rep.  99. 

(3)  Acts  authorized  or  ratified  by  company. 
— A  company  may  be  liable  for  exemplary 
damages  for  the  act  of  its  agent  if  the 
master  authorized  or  has  ratified  the  act, 
and  if  it  is  one  for  which  the  servant  would 
be  liable  to  exemplary  damages  if  the  action 
were  against  him.  Bass  v.  Chicago  &*  N. 
W.  R.  Co.,  42  Wis.  654,  1 5  Am.  Ry.  Rep.  45. 
—Following  Milwaukee  &  M.  R.  Co.  v. 
Finney,  10  Wis.  388. 

But  in  an  action  of  trespass  on  the  case 
against  a  company  for  injury  resulting  from 
the  tortious  act  of  their  servants,  punitive 
or  vindictive  damages  cannot  be  recovered 
unless  it  be  shown  that  the  company  ex- 
pressly or  impliedly  participated  in  the 
tortious  act,  authorizing  it  before  or  ap- 
proving it  after  it  was  committed.  Hagan 
v.  Providence  (S^  \V.  R.  Co.,  3  R.  I.  88.— Not 
FOLLOWKn  IN  Quigley  7>.  Central  Pac.  R. 
Co.,  II  Nev.  350. 

(4) neither  authorized  nor  ratified  by 

company,  —  The  prompt  discharge  of  an 
agent  by  the  company  upon  being  advised 
of  his  conduct,  anfi  the  repudiation  of  his 
act,  would  exclude  altogether  the  right  of 
the  plaintiff  to  recover  additional  damages 
"to  deter  the  wrong-doer  from  repeating 
the  trespass,"  but  would  not  prevent  the 
jury  from  giving  additional  damages  "  as 
compensation  for  the  wounded  feeling  of 
the  plaintiff."      Western  &>  A.    R.   Co.  v. 


Turner,  28  Am.  &>  Eng.  R.  Cas.  455,  72  Ga. 
292,  S3  Am.  Rep.  842. 

And  it  has  been  held,  that  the  company 
was  liable  for  exemplary  damages  for  the 
acts  of  its  servants  though  the  wrong  com- 
plained of  was  the  act  of  the  servant,  not 
authorized  nor  ratified  by  the  company. 
Fell  V.  Northern  Pac.  R.  Co.,  44  Fed.  Rep. 
248. 

32.  Wanton  acts. — (i)  Recoverable. — 
A  corporation  cannot  be  held  liable  for 
punitive  damages  for  the  gross  negligence 
of  its  servants  merely.  To  make  it  liable 
for  such  damages  it  must  knowingly  em- 
ploy incompetent,  drunken,  or  reckless  ser- 
vants ;  or  they  should  act  with  a  reckless, 
wanton  disregard  for  the  safety  of  others. 
Illinois  C.  R.  Co.  v.  Hammer,  72  ///.  347. — 
Followed  in  Louisville,  N.  &  G.  S.  R.  Co. 
V.  Fleming,  14  Lea  (Tenn.)  128. — Quinn  v. 
South  Carolina  R.  Co.,  37  Am.  &•  Eng.  R. 
Cas.  166,  29  So.  Car.  ^81.  7  S.  £.  Rep.  614,  i 
L.  R.  A.  682. 

A  corporation,  by  the  malicious  miscon- 
duct of  its  servants  acting  within  the  scope 
of  their  employment,  may  render  itself 
liable  to  exemplary  or  punitive  damages; 
but  this  doctrine  being  capable  of  great 
practical  abuse,  the  giving  it  in  charge  to 
the  jury  in  a  case  clearly  not  warranting  its 
application  tends  to  mislead  them;  and 
where,  in  such  a  case,  a  verdict  of  damages 
is  obviously  exorbitant,  it  is  error  in  the 
court  to  refuse  to  set  it  aside  and  award  a 
new  trial.  Pittsburg,  Ft.  W.  &'  C.  R.  Co. 
V.  Slusser,  19  Ohio  St.  157. — Followed  in 
Atlantic  &  G.  W.  R.  Co.  7/.  Dunn,  19  Ohio 
St.  162.  Reviewed  in  Paine  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  45  Iowa  569. — Goddard  v. 
Grand  Trunk  R.  Co.,  57  A/e.  202. 

Exemplary  damages  may  be  recovered 
against  a  company  where  an  injury  is  wan- 
tonly inflicted  by  its  servants,  by  way  of  mere 
punishment  to  the  tortfeasor,  regardless  of 
the  amount  of  damages  actually  sustained. 
Lake  Erie  (S~»  W.  R.  Co.  v.  Christison,  39  ///. 
App.  495- 

And  it  makes  no  difference  that  the  acts 
resulting  in  the  injury  may  not  have  been 
previously  authorized  or  subsequently  rati- 
fied by  the  company.  Philadelphia  Trac- 
tion Co.  V.  Orbann,  34  Am.  &•  Eng.  R.  Cas. 
432,  119  Pa.  St.  37,  II  Cent.  Rep.  628,  12 
Atl.  Rep.  816.  21  W.  N.  C.  76. 

Rut  in  such  cases  the  court  will  interfere 
when  the  exemplary  damiiges  allowed  by 
the  jury  are  grossly  excessive.     Flannery  v. 
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Baltimore  &*  0.  R.  Co.,  4  Mackey   {D.  C) 
III. 

Juries  are  authorized  to  give  exemplary 
damages  in  case  of  wanton  and  reckless 
negligence,  as  well  as  for  forcible  injuries 
caused  by  the  company's  servants ;  and  it  is 
not  error  for  the  court  in  such  cases  so  to 
instruct  the  jury.  Kounts  v.  Brown,  16  B. 
A/on.  (Ay.)  577. 

But  an  instruction  that  the  plaintiff  may 
recover  exemplary  damages  provided  the 
defendant  was  wantonly  or  wilfully  negli- 
gent, without  also  submitting  the  question 
of  contributory  negligence  on  the  plaintiff's 
part,  is  erroneous.  Indianapolis  &^  SI,  L. 
K.  Co.  V.  IVillisch,  8  ///.  App.  242. 

A  passenger  injured  by  the  malicious,  op- 
pressive, or  reckless  negligence  of  the  com- 
pany's servants  may  recover  exemplary 
damages.  And  a  charge  is  properly  re- 
fused to  the  effect  that  the  company  is  not 
liable  in  exemplary  damages  unless  the  in- 
jury was  caused  by  the  wilful  negligence  of 
the  company's  servants  authorized  or  ap- 
proved by  the  company  and  showing  crimi- 
nal and  reckless  misconduct  on  the  part  of 
the  company.  Qitinn  v.  South  Carolina  R. 
Co.,  37  Ant.  &•  Eng.  R.  Cas.  166,  29  So.  Car. 
381,  7  S.  E.  Rep.  614,  I  Z.  R.  A.  6S2.— Re- 
viewing Palmer  v.  Charlotte,  C.  &  A.  R. 
Co.,  3  So.  Car.  583  ;  Hall  v.  South  Carolina 
R.  Co.,  28  So.  Car.  261. 

The  law  of  exemplary  damages  as  against 
an  individual  and  a  corporation  is  the  same, 
but  the  duty  due  by  common  carriers  to 
passengers  imposes  a  liability  for  the  wilful 
wrong  of  a  servant  done  in  the  course  of  his 
employment,  where  such  liability  may  not 
attach  in  other  cases ;  and  tho  il^ht  to  such 
damages  may  be  affectcii  by  the  contrib- 
utory negligence  of  plaintiff.  Spellinan  v. 
Richmond  &*  D.  R.  Co.,  35  So.  Car.  475,  14 
5.  E.  Rep.  947.— Quoting  New  Orleans, 
J.  &  G.  ;N.  R.  Co.  v.  Statham,  42  Miss. 
607. 

(2)  Not  recffi'erable. — A  company  cannot 
be  held  liable  for  exemplary  damages  un- 
less shown  by  the  evidence  to  have  been 
itself  guilty  of  gross  negligence;  mere  neg- 
ligence or  wilful  acts  of  the  company's 
servants  in  the  course  of  their  employment 
do  not  justify  such  damages.  Fisher  v.  Met- 
ropolitan El.  R.  Co.,  34  Hun  (N.  Y.)  433. 
—Explaining  Townsend  v.  New  York  C. 
&  H.  R.  R.  Co.,  56  N.  Y.  295:  Brooks  v. 
New  York  &  G.  L.  R.  Co.,  30  Hun  47; 
Milwaukee  &  St.  P.  R.  Co.  v.  Arms,  91  U. 


S.  48y.  Following  Woodruff  v.  Erie  R. 
Co.,  25  Hun  246;  Woodruff  v.  Erie  R.  Co., 
93  N.  Y.  609.  Reconciling  Washington, 
A.  &  G.  R.  Co.  V.  Brown,  17  Wall.  (U.  S.) 
445.  Reviewing  Cleghorn  v.  New  York 
C.  &  H.  R.  R.  Co.,  56  N.  Y.  44.— Quoted 
IN  Donivan  v.  Manhattan  R.  Co.,  i  Misc. 
(N.  Y.)  368. 

A  company  is  not  liable  in  exemplary  or 
punitive  damages  except  where  the  acts  of 
its  agents  which  brought  about  the  injuries 
are  wanton  or  malicious.  Doss  \.  Missouri, 
K.  <S-  T.  R.  Co.,  59  Mo.  27,  8  Am.  Ry.  Rep. 
462. 

A  company  cannot  be  held  liable  for  ex- 
emplary damages  for  injuries  caused  by  the 
act  of  a  servant,  even  though  wanton  and 
malicious,  unless  expressly  or  impliedly  au- 
thorized or  ratified  by  the  company.  Rickctts 
v.  Chesapeake  Or'  O.  R.  Co.,  41  Am.  &>  Evg. 
R.  Cas.  42,  33  W.  Va.  433,  7  L.  R.  A.  354, 10 
S.  E.  Rep.  801.— Quoted  in  Donivan  v. 
Manhattan  R.  Co.Ti  Misc.  (N.  Y.)  368. 

A  company  cannot  be  charged  with  puni- 
tive or  exemplary  damages  for  the  illegal, 
wanton,  and  oppressive  conduct  of  a  con- 
ductor of  one  of  its  trains  towards  a  passen- 
ger. Lake  Shore  &^  M.  S.  R.  Co.  v.  Pren- 
tice, 58  Am.  &•  Eng.  R.  Cas.  436,  147  U.  S. 
1 01,  13  Sup.  Ct.  Rep.  261. 

Though,  under  the  Texas  statute,  actual 
damages  may  be  recovered  for  death  caused 
by  the  unfitness,  gross  negligence,  or  care- 
lessness of  the  servants  or  agents  of  a  rail- 
way company,  as  well  as  for  the  negligence 
or  carelessness  of  the  proprietor,  owner, 
charterer,  or  hirer,  yet  exemplary  damages 
will  be  allowed  only  for  the  wilful  act, 
omission,  or  gross  negligence  of  the  "  de- 
fendant" to  the  suit,  for  the  wilful  act, 
omission,  or  gross  negligence  of  one  repre- 
senting the  corporation  in  its  corporate  ca- 
pacity, not  a  mere  ordinary  agent  or  ser- 
vant. Houston  <&>•  T.  C.  R.  Co.  v.  Cowser, 
57  Tex.  293. 

Exemplary  damages,  or  smart-money,  are 
not  recoverable  unless  it  appears  that  the 
conduct  of  the  company's  servant  was  not 
only  malicious  in  expelling  plaintiffs  from 
the  cars,  but  that  his  act  was  authorized  or 
sanctioned  by  the  company.  Vindictive 
damages  cannot  be  recovered  against  a 
principal  for  malicious  acts  of  the  agent, 
where  there  is  no  evidence  to  show  any 
authority  for  ratification  of  the  particular 
act  alleged  to  be  malicious.  Milwaukee  &* 
M.  R.   Co.  v.  Finney,   10  IVis.  388.- FOL- 
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LOWED  IN  Bass  V.  Chicago  &  N.  W,  R.  Co., 
42  Wis.  654. 

(3) illustrations. — In  the  absence  of 

proof  that  the  company  knew  of  the  reckless 
character  of  its  agent  and  still  retained  him 
in  its  employment,  exemplary  damages  will 
not  be  allowed,  but  actual  damages  only. 
For  injuries  sustained  through  his  conduct 
against  the  tortfeasor  himself,  however,  the 
rule  is  otherwise.  Nashville  6^  C.  R.  Co.  v. 
Startles,  9  Heisk.  (Tenn.)  52,  19  Am.  Ky. 
Rep.  280. — Followed  in  Louisville  N.  & 
G.  S.  R.  Co.  7/.  Fleming,  14  Lea  (Tenn.)  128. 
Reconciled  in  Louisville  &  N.  R.  Co.  v. 
Garrett,  3  Am.  &  Eng.  R.  Cas.  416,  8  Lea 
438,  41  Am.  Rep.  640. 

To  render  a  corporation  in  Texas  liable 
for  exemplary  damages  it  must  be  shown 
that  the  officers  by  whom  it  was  controlled 
had  been  guilty  of  fraud,  malice,  gross  neg- 
ligence and  oppression,  and  when  the  in- 
jury is  caused  by  its  servants,  it  is  not  liable 
for  the  malicious  acts  of  such  servants,  un- 
less ratified  or  accepted  by  it.  Under  this 
rule,  a  traveler  on  the  highway  who  is 
delayed  by  a  train  on  the  track  where  the 
highway  and  railroad  cross,  is  not  entitled 
to  claim  exemplary  damages,  unless  the 
evidence  shows  that  the  delay  was  due  to 
the  wilful  and  intentional  act  of  the  com- 
pany, and  that  it  was  aggravated  by  fraud, 
malice,  gross  negligence,  or  oppression,  or 
that  it  was  authorized,  ratified,  or  approved 
by  the  company.  Texas  &•  P.  R.  Co.  v. 
Self,  2  Te.x.  App.  (Civ.  Cas.)  387. 

An  employe  of  a  railroad,  in  peaceable 
possession,  was  shot  and  severely  wounded 
while  resisting  an  armed  force,  acting  by 
direction  of  another  railroad  company,  in 
attempting  to  take  forcible  possession  of 
the  road.  Held,  that  tiie  party  wounded 
had  a  right  of  action  against  the  trespass- 
ing road,  and  could  recover  punitive  dam- 
ages. Denver  &*  R.  G.  R.  Co.  v.  Harris, 
31  Am.  &*  Efig.  R.  C'ts.  592,  122  U.  S.  597, 
7  Sup.  Ct.  Rep.  1286.— QiroTED  IN  Hussey 
V.  Norfolk    Southern  R.  Co.,  98  N.   Car. 

34. 
33.  Circum.staiico.s  of  aprprrnvntloii.* 

— Compensation  for  wounded  feelings,  as 
well  as  punitive  damages,  should  be  adjusted 
to  all  the  circumstances  of  the  actual  case. 
Georgia  R,  &•  B.  Co.  v.  Eskew,  47  Am.  &*  Eng, 

»  See  also  post,  96. 

Exemplary  damages  for  humiliation  and  in- 
dignation suffered,  see  44  Am.  &  Eng.  R.  Cas, 
416,  abstr. 

3  D.  R.  D.— 44. 


R.  Cas.  635,  86  Ga.  641,  12  5.  E.  Rep. 
1061. 

The  jury  may  award  exemplary  damages 
for  circumstances  of  aggravation,  or  wilful 
wrong,  although  no  actual  damages  are 
proved.  Alabama  G.  S.  R.  Co.  v.  Sellers, 
93  Ala.  9,  9  So.  Rep.  375. — Disapproving 
Stacy  V.  Portland  Pub.  Co.,  68  Me.  2S7. 

Where  there  is  no  evidence  of  aggravat- 
ing circumstances  in  the  act  or  intention,  or 
of  gross  negligence,  §  3066  of  the  Ga.  Code, 
giving  punitive  damages,  should  not  be 
given  in  charge,  and  the  onus  is  on  the 
plaintiff  to  prove  aggravating  circumstances, 
in  order  to  entitle  him  to  have  this  section 
given  in  charge.  But  where  there  was  proof 
of  brutal  and  inhuman  conduct  on  the  part 
of  the  agent  of  a  railroad  company,  and  of 
his  employment  by  the  company  several 
days  after  the  transaction,  that  section  was 
properly  given  in  charge.  Western  <&*  A. 
R.  Co.  v.  Turner,  28  Am.  &*  Eng.  R.  Cas, 
455,  72  Ga.  292,  53  Am.  Rep.  842. 

34.  Necessity  of  pleading  facts 
Avlierc  exemplary  daina^^es  are 
claimed.— To  entitle  the  plaintiff  to  ex- 
emplary or  punitive  damages  they  must  be 
claimed  in  the  complaint.  Alabama  G.  S. 
R.  Co.  v.  Arnold,  35  Am.  Gr*  Eng.  R.  Cas. 
466,  84  Ala.  1 59,  4  So.  Rep.  359,  5  Am.  St. 
Rep.  354.— Disapproving  Houston  &  T.  C. 
R.  Co.  V.  Baker,  57  Tex.  419 ;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Le  Gierse,  51  Tex.  189. 
Following  Louisville  &  N.  R.  Co.  v.  Jones, 
83  Ala.  376. 

A  tort  that  sounds  in  exemplary  damages 
is  where  some  right  of  person  or  property 
is  invaded  maliciously,  violently,  wantonly, 
or  with  reckless  disregard  of  social  or  civil 
obligations  ;  and  to  recover  such  damages, 
plaintiff  must  allege  the  elements  of  such 
a  tort,  and  to  such  allegations  the  testimony 
must  be  restricted.  Samuels  v.  Richmond 
£~»  D.  R.  Co.,  52  Am.  &^  Eng.  R.  Cas.  315,  35 
So.  Car.  493,  145.  E.  Rep.  943.  Sullivan  v. 
Oregon  R.  &*  N.  Co.,  21  Am.  (S>»  Eng.  R. 
Cas.  391,  12  Oreg.  392,  7  Pac.  Rep.  508. 

To  entitle  a  party  to  a  recovery  for  cither 
the  actual  damages  awarded  by  statute  or 
exemplary  damages  given  by  the  co.nstitu- 
tion  he  must  both  allege  such  facts  as  en- 
title him  to  such  damages  and  sustain  such 
allegations  by  competent  evidence.  Hous- 
ton (S-  T.  C.  R.  Co.  V.  Raker,  1 1  Am.  &*  Eng. 
R.  Cas.  667,  57  Te.v.  419.— Quoting  Camp- 
bell V.  Houston  &  T.  C.  R.  Co.,  Tex.  L.  J. 
Feb.  I,  1882,  p.  312.— Disapproved  in  Ala- 
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i>aina  G.  S.  R.  Co.  ?'.  Arnold,  35  Am.  &  Eng. 
K.  Cas.  466.  84  Ala.  159,  4  So.  Rep.  359,  5 
Am.  St.  Kcp.  354. 

W'licrc  actual  and  exemplary  damages 
arc  claimeci,  the  better  practice  is  that  they 
should  be  claimed  by  proper  allegations,  in 
the  nature  of  distinct  counts,  on  ditTercnt 
causes  of  action.  The  court  should  instruct 
tlie  jury  according  to  the  facts  and  as  to 
llie  law  governing  them  as  to  tiie  measure 
of  damages ;  and  the  jury  should,  in  the 
verdict,  ascertain  what  is  actual  and  what 
exemplary.  Galveston,  H.  &•  S.  A.  R.  Co. 
V.  Le  Giase,  51   Tex.  189. 

When  exemplary  damages  arc  claimed,  the 
petition  should  set  forth  the  acts  or  omis- 
sions which  constituted  such  fraud,  malice, 
gross  negligence,  or  oppression.  Wlien 
the  defendant  is  a  corporation  it  should  be 
alleged  and  proved  that  the  acts  of  the  cor- 
poration servant,  which  constitute  the  fraud, 
malice,  gross  negligence,  or  oppression  were 
committed  by  direction  of  the  employer,  or 
that  the  corporation  through  its  proper 
agents  ratified  and  adopted  such  acts  as  its 
own.  International  &^  G.  A'.  A'.  Co.  v. 
Garcia,  70  Tex.  207,  7  S.  W.  Rep.  802. 

In  an  action  for  a  tort,  it  is  not  necessary 
that  exemplary  damages  shall  be  claimed  eo 
nomine  in  the  declaration.  It  is  enough 
that  the  facts  alleged  and  proved  be  such  as 
to  warrant  the  assessment.  Savanna/i,  F. 
&*  IV.  R.  Co.  V.  Holland,  41  Am.  &*  Eng. 
R.  Cas.  196,  82  Ga.  257.  10  .S:.  E.  Rep. 
200. 

33.  Evidence  to  authorize.— The 
court  instructed  the  jury  that  if  tiiey  found 
for  the  plaintiff,  then,  in  fixing  the  dam- 
ages, they  should  take  into  consideration 
all  the  circumstances  as  disclosed  by  the 
evidence,  "such  as  the  circumstances  at- 
tending the  injury."  There  was  no  evi- 
dence given  to  authorize  exemplary  dam- 
ages, and  none  were  claimed  by  the  plain- 
tiff. Held,  that  the  instruction  was  not 
open  to  the  objection  that  it  authorized  the 
jury  to  give  punitive  damages  under  the 
circumstances,  and  could  not  have  misled 
the  jury.  Pennsylvania  Co.  v.  Frana,  112 
///.  398. 

In  cases  for  exemplary  damages,  the  jury 
in  estimating  such  may  take  into  considera- 
tion the  probable  expenses  of  litigation  to 
which  a  plaintiff  has  been  subjected  in  order 
to  obtain  redress  for  the  wrongful  act ;  and 
evidence  is  properly  admissible  to  prove  the 
reasonable  and  proper  charges  of  his  coun- 


sel. New  Orleans.  J.  <S-  G.  N.  R.  Co.  v.  All- 
brittoH,  38  Miss.  242. 

It  is  error  to  leave  t*^  j  question  of  puni- 
tive damages  to  the  jury  when  there  is  no 
evidence  wliich  would  ..arrant  a  verdict  for 
other  than  compensatory  damages.  Pitts- 
burgh Hoiit/iern  R.  Co.  v.  Taylor,  104  Pa. 
St.  306,  49  Am.  Rep.  580. 

30.  Proof  of  peeuuiury  ability.— 
In  an  action  for  damages  for  personal  in- 
juries, tiie  fact  that  the  plaintiff  is  depend- 
ent on  his  niai  ual  labor  for  a  living,  cannot 
be  considered  in  the  estimation  of  his  dam- 
ages. Damages  in  such  cases  are  not 
affected  by  the  wealth  or  poverty  of  the 
plaintiff.  S/ica  v.  Potrero  &•  B.  V.  R.  Co., 
44  Cal.  414,  5  Am.  Ry.  Rep.  448. 

In  cases  for  the  recovery  of  punitive  or 
exemplary  damages  it  is  not  improper  to 
allow  proof  of  the  pecuniary  ability  of  the 
defendant.  Louisville,  C.  &*  L.  R.  Co.  v. 
Ma/tony,  7  Bush  (Ay.)  235. 

The  jury,  however,  cannot  take  into  con- 
sideration the  ability  of  the  defendant  to 
pay,  for  the  purpose  of  increasing  the  dam- 
ages, in  the  absence  of  bad  motive  or  any 
fact  to  entitle  the  plaintiff  to  exemplary 
damages.  Hunt  v.  Chicago  &*  N.  IV.  R. 
Co.,  26  /owa  363. 

The  jury  may  not  consider  the  wealth  of 
the  defendant  in  estimating  the  damages  to 
be  assessed  on  ac:ount  of  the  plaintiff's 
mental  suffering.  Hayes  v.  St.  Louis  R.  Co., 
1 5  Mo.  App.  583. 

But  when  exemplary  or  punitory  damages 
are  to  be  given,  the  condition  and  circum- 
stances of  the  defendant  may  be  material. 
What  would  be  sufficient  damages  by  way 
of  example  and  of  punishment  for  a  day 
laborer  without  means  would  be  nothing 
by  way  of  punishment  or  example  to  a 
wealthy  corporation.  Belknap  v.  Boston  6f 
M.  R.  Co.,  49  A'.  H.  358. — Rf.viewku  in 
Fay  V.  Parker,  53  N.  H.  342. 

37.  Province  of  jury.  —  Where  there 
is  evidence  tending  to  show  acts  of  negli- 
gence on  the  part  of  the  servants  of  the 
defendant  corporation,  it  is  a  question  for 
tiie  jury  whether  they  will  award  punitive 
damages  against  the  corporation  for  such 
negligence,  even  though  they  should  find 
that  said  corporation  was  otherwise  blame- 
less. Kansas  City,  M,  &-  B.  R.  Co.  v.  Phil- 
lips, 98  Ala.  159,  13  So.  Rep.  65. 

When  the  complaint  claims  punitive 
damages,  and  there  is  evidence  tending  to 
establish  the  claim,  the  court  may  instruct 
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the  jury  "  that,  if  they  find  from  the  evi- 
dence that  vindictive  damages  should  be 
given,  they  have  a  right  to  give  such  dam- 
ages as  the  evidence  authorizes,  not  beyond 
the  amount  claimed  in  the  complaint." 
Alabama  G.  S.  K.  Co.  v.  Frazier,  93  Ala.  45, 
9  So.  Rep.  303. 

Where  an  injury  is  wantonly  and  wilfully 
inflicted,  the  jury  may,  in  addition  to  the 
actual  damages  sustained,  visit  upon  the 
wrong-doer  vindictive  or  punitive  damages, 
by  way  of  punishment  for  the  wrongful  act ; 
but  the  party  is  not  "  entitled "  to  such 
damages  as  a  matter  of  rigiit,  and  it  is  error 
to  so  instruct,  in  any  case.  Whether  the 
party  may  have  such  damages  rests  largely 
in  the  discretion  of  the  jury,  under  all  tiie 
circumstances,  and  they  sliould  be  left  free 
to  exercise  their  judgment  in  this  respect. 
Wabash,  St.  L.  <S-  P.  R.  Co.  v.  Rector,  g  Am. 
<S»  E/ij^.  R.  Cas.  264,  104  ///.  296.— Distin- 
guished IN  Harrison  v.  Ely,  120  III.  83. 

The  jury  should  determine,  first,  the  facts 
necessary  to  constitute  negligence;  sec- 
ondly, if  negligence  is  found,  the  facts 
which  should  determine  the  amount  of  a 
verdict  for  compensatory  damages;  thirdly, 
the  facts  authorizing  them  to  go  beyond 
compensatory  damages;  and  fourthly,  the 
amount  of  damages  to  be  given  under 
either  head.  Dawson  v.  Lotiisville  &*  N.  R. 
Co.,  (Ay.)  II  Am.  &*  Eng.  R.  Cas.  134. 

The  discretion  left  to  a  jury  in  assessing 
damages  is  not  arbitrary  and  unlimited,  but 
is  to  be  guided  by  sound  legal  principles 
applicable  to  the  case  before  them  ;  and  it 
is  the  duty  of  the  judge  to  give  them  such 
directions  as  will  draw  their  thoughts  to 
the  proper  points  of  inquiry,  and  exclude 
irrelevant  considerations.  Therefore  the 
judge  should  charge,  as  requested  by  the 
defendant's  counsel,  that  if  the  jury  be- 
lieved, from  the  evidence,  there  was  no 
wilful  fault  on  the  part  of  the  company  or 
its  officers,  they  could  not  give  damages 
with  the  view  to  punish  defendant  or  to 
make  an  example,  but  must  only  consider 
and  assess  the  damage  sustained  by  plain- 
tiff. (Spofford,  J.,  dissenting.)  Varillatv. 
Ne^v  Orleans  &*  C.  R.  Co.,  10  La.  Ann.  88. 

Whether  the  evidence  tends  to  show  any 
facts  to  warrant  exemplary  damages  is  a 
question  for  the  court  to  determine  by  its 
instructions,  but  the  sufficiency  of  the  evi- 
dence to  establish  such  facts  is  a  matter  for 
the  consideration  of  the  jury.  Chicago,  St. 
L.  &*  N.  O.  R.  Co.  V.  Scurr,  6  Am.  «S-  Eng. 


R.  Cas.  341,  59  Miss.  456,  42  Am.  Rep.  373. 
— FoLLuWED  IN  Alabama  &  V.  R.  Co.  v. 
Purnell,  69  Miss.  652. 

The  awarding  of  exemplary  damages  is 
always  discretionary  with  the  jury,  and  an 
instruction  which  informs  them  that  under 
any  state  of  facts  it  is  their  duty  to  award 
them  is  improper.  Aew  Orleans,  St.  L.  &* 
C.  R.  Co.  V.  Burke,  53  Miss.  200,  9  Am.  Ry. 
Rep.  308. 

In  all  actions  of  tort  against  common 
carriers  the  jury  are  authorized  to  find  ex- 
emplary damages  when  they  consider  the 
personal  wrong  and  injury  of  such  a  char- 
acter as,  in  their  judgment,  to  call  for  the 
imposition  of  exemplary  damages.  And 
the  jury  are  vested  exclusively  with  the 
power  to  determine  the  amount  of  diiin- 
ages.     Southern  R.  Co.  v.  Kendrick,  40  Miss. 

374- 

Where  the  circumstances  are  such  as  to 
have  the  effect  of  aggravating  the  damages, 
the  jury  should  not  be  left  to  determine 
them  for  themselves,  but  such  aggravating 
circumstances  should  be  pointed  out  by 
proper  instructions.  Parsons  v.  Missouri 
Pac.  R.  Co.,  94  Mo.  286,  12  West.  Rep.  615, 
6  S.  IV.  Rip.  464. 

It  is  erroneous  to  leave  the  question  of 
punitive  damages  to  the  jury  to  give  or 
withhold  as  they  see  fit.  Hyatt  v.  New 
York  C.  &>  H.  R.  R.  Co.,  6  Hun  (A'.  J^.) 
306. 

In  an  action  upon  a  tort  sounding  in  ex- 
emplary damages,  where  there  is  evidence 
to  support  the  allegations  of  the  plaintiff, 
the  question  whether  plaintiff  is  entitled  to 
exemplary  damages  may  be  properly  left  to 
the  jury.  The  trial  judge  will  be  required 
to  determine  whether  there  is  any  evidence 
of  issuable  facts,  but  he  is  not  required  to 
decide  and  announce  to  the  jury  that  the 
testimony  has  established  a  want  of  malice 
or  wilfulness  which  will  prevent  a  recovery 
of  such  damages.  Samuels  v.  Richmond  &* 
D.  R.  Co.,  52  Am.  <S>«  Eng.  R.  Cas.  315,  35 
So.  Car.  493,  14  S.  E.  Rep.  943. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  inflicted  by  a 
train  of  defendant's  lessee  upon  the  person 
and  property  of  plaintiff  at  a  road  crossing, 
the  question  of  recklessness  on  the  part  of 
the  trainmen  was  properly  left  to  the  jury 
with  the  instruction  that  they  could  give 
exemplary  damages  if  they  found  that  such 
recklessness  existed.  Hart  v.  Charlotte,  ( '. 
&•  A.  R.   Co.,  33   So.   Car.  427,   12   i'.  E. 
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/fcp.  9.— Disapproved  in  Arrowsmith  v. 
Nashville  &  D.  R.  Co.,  57  Fed.  Rep.  165. 

38.  Instructions  as  to.**  —  (i)  Gcn- 
eraUy.— It  is  especially  desirable  that  the 
jury  should  be  correctly  instructed  as  to 
the  awarding  of  exemplary  damages,  as  to 
which  their  finding  will  not  ordinarily  be 
disturbed  by  the  court ;  but  even  where 
they  have  been  erroneously  told  that  it  is 
their  duty  to  award  tliem,  the  verdict  will 
not  be  set  aside  if  the  facts  are  such  as 
fully  justified  their  imposition  and  the  sum 
awarded  is  not  excessive.  In  such  case  the 
verdict  will  be  attributed  to  the  facts  which 
made  it  right,  rather  than  to  the  instruc- 
tions which  would  make  it  wrong.  JVew 
Orleans,  St.  L.  6-  C.  R.  Co.  v.  Burke,  53 
Miss.  200,  9  Am.  Ry.  Rep.  308. 

If  the  proofs  fail  to  warrant  an  imputa- 
tion of  wilfulness,  recklessness,  or  rudeness, 
the  court  should,  when  so  requested,  in- 
struct the  jury  not  to  inflict  punitive  dam- 
ages; otherwise  if  there  is  conflict  of 
evidence  as  to  any  fact  which,  if  proved, 
justifies  their  imposition.  Chicago,  St.  L. 
6-  N.  O.  R.  Co.  V.  Scurr,  6  Am.  &*  Eng.  R. 
Cas.  341,  59  Miss.  456,  42  Am.  Rep.  373. — 
Explained  in  Vicksburg  &  M.  R.  Co.  v. 
Scanlan,  63  Miss.  413. 

The  jury  were  told  that,  in  estimating  the 
damages,  they  might  take  into  considera- 
tion the  mitigating  and  aggravating  circum- 
stances, without  pointing  out  what  circum- 
stances were  aggravating  and  mitigating. 
Held,  no  error,  the  evidence  disclosing  no 
mitigating  circumstances,  but  only  the 
grossest  negligence,  on  the  part  of  the 
train  dispatcher,  through  whom  the  injury 
occurred.  Smith  v.  Wabash,  St.  L.  &^  P. 
R.  Co.,  31  Atn.  <S-  Eng.  R.  Cas.  331,  92  Mo. 
359.  1  S.  W.  Rep.  129.— Distinguishing 
Rains  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  71 
Mo.  169.  Following  Nagel  v.  Missouri 
Pac.  R,  Co.,  75  Mo.  653. 

In  damage  suits  where,  if  exemplary 
damages  are  given,  they  are  in  the  nature 
of  penalties,  the  charge  of  the  court  is  not 
entitled  to  the  same  liberality  of  construc- 
tion as  in  ordinary  civil  cases.  Galveston, 
H.  6-  5.  A.  R.  Co.  v.  Le  Gierse,  51  Tex.  189. 

A  direction  to  find  such  damages  as  the 
plaintiff  sustained  is  entirely  distinct  from 
the  idea  of  punitive  damages.  Kentucky  C. 
JR.  Co.  V.  Ackley,  87  Ky.  278.  12  Am.   St. 

*  See  also  ante,  18,  25 ;  post,  103-105. 
See  also  Appkal  and  Error,  49. 


Rep.  480,  8  S.  W.  Rep.  691,  10  A>.  L.  Rep. 
170. 

Though  the  proper  practice  when  actual 
and  exemplary  damages  are  claimed  is  to 
require  the  jury  to  discriminate  as  to  the 
character  of  damages  found  in  their  ver- 
dict, a  failure  to  do  this  will  not  of  itself 
authorize  the  reversal  of  the  judgment 
when  the  point  is  for  the  first  time  raised  in 
the  supreme  court.  Texas  &*  P.  R.  Co.  v. 
Casey,  52  Tex.  112. 

When  a  petition  claims  exemplary  dam- 
ages for  an  alleged  wrong,  and  a  question 
exists  as  to  whether  the  evidence  shows 
such  facts  as  will  sustain  the  claim,  a  charge 
should  be  given  on  that  subject  unless,  in 
consequence  of  an  oral  statement  made  in 
court,  the  court  by  a  charge  withdraws  the 
consideration  of  such  claim  for  exemplary 
damiiges  from  the  jury.  International  &• 
G.  N.  R.  Co.  V.  Underwood,  27  Am.  &•  Eng. 
R.  Cas.  240,  64  Tex.  463. 

To  withdraw  such  a  claim  from  the  con- 
sideration of  the  jury  simply  by  a  verbal 
declaration  by  counsel  of  its  abandonment, 
made  after  the  evidence  is  closed  and  dur- 
ing argument,  is  not  sufficient.  It  should 
be  withdrawn  from  the  consideration  of  the 
jury  in  the  charge  of  the  court,  distinctly 
calling  their  attention  to  the  fact  that  it  is 
abandoned,  and  charging  them  as  to  the 
remaining  issues.  International  &>  G.  N. 
R.  Co.  v.  Underwood,  27  Am.  &*  Eng.  R.  Cas. 
240.  64  Tex.  463. 

When  exemplary  damages  are  not  claimed 
it  is  not  error  for  the  court  to  fail  to  give  a 
charge  distinguishing  between  actual  and 
exemplary  damages.  International  &*  G. 
N.  R.  Co.  V.  Smith,  19  Am.  &*  Eng.  R.  Cas. 
21,  62  Tex.  252. 

(2)  Erroneous  charges.  —  It  is  error  to 
charge  the  jury  respecting  exemplary  dam- 
ages where  it  is  not  shown  that  the  servant 
was  guilty  of  wilfulness  or  conscious  indif- 
ference to  consequences  from  which  malice 
may  be  inferred,  St.  Louis,  I.  M.  &*  S.  R. 
Co.  V.  Hall,  42  Am.  &•  Eng.  R.  Cas.  208,  53 
Arh.  7,  13  5.  IV.  Rep.  138. 

When  the  evidence  is  conflicting  as  to 
whether  the  signals  made  for  the  train  to 
stop  were  seen,  or  might  by  reasonable  care 
have  been  seen,  by  the  employes  of  the 
company,  it  is  error  for  the  court  to  instruct 
the  jury  that  there  is  no  proof  of  wilful 
wrong  and  that  the  plaintiff  is  not  entitled, 
in  any  view  of  the  case,  to  r'^cover  more 
than  the  actual  pecuniary  loss  sustained  by 
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him.     Wilson  v.  New  Orleans  &*  N.  E,  R. 
Co.,  63  Miss.  352. 

It  is  error  to  instruct  a  jury  that  in  a 
proper  case  for  exemplary  damages  they 
should  know  that,  in  case  the  party  recover 
less  than  one  hundred  dollars,  he  cannot 
recover  his  cost  in  the  action.  Cleveland, 
C.  &'  C.  R.  Co.  V.  Bartram,  1 1  Ohio  St.  457. 
— KicviKWiNG  Stimpson  v.  Railroad  Cos.,  i 
Wall.  Jr.  164. 

It  was  error  to  charge  the  jury  that  "  in 
awarding  damages  in  this  class  of  cases  it 
will  be  your  duty  always  to  award  the  plain- 
tiff full  compensation  for  the  injuries  re- 
ceived ;  and  to  that  you  may  add  such  sum 
for  exemplary  damages  as  the  case  calls  for, 
depending  in  a  great  measure,  of  course, 
upon  the  conduct  of  the  defendant,"  as  the 
language  would  not  unnaturally  lead  the 
jury  to  believe  that  they  were  to  award 
exemplary  damages.  Cleghorn  v.  New  York 
C.  6-  H.  R.  R.  Co.,  56  N.  V.  44.  6  Am.  Ry. 
Rep.  179. 

It  is  error  to  instruct  the  jury  in  a  suit 
for  damages  against  a  corporation  in  which 
exemplary  damage  is  claimed,  to  return  a 
verdict  for  such  damages  as  they  believe 
from  the  evidence  the  plaintiff  is  entitled  to, 
without  furnishing  them  a  rule  for  their 
guidance  in  discriminating  between  actual 
and  exemplary  damages.  Galveston,  H.  <S>» 
S.  A.  R.  Co.  V.  Dunlavy,  1 1  Am,  &»  Eng.  R. 
Cas.  673,  56  Tex.  256. 

Where  the  court  in  instructing  the  jury 
with  reference  to  the  plaintiff's  right  to 
recover  exemplary  damages  declares  that 
what  is  meant  by  gross  negligence  is  a  total 
want  of  ordinary  care,  and  ordinary  care  is 
that  degree  of  care  that  a  person  would  use 
under  like  circumstances,  the  charge  is 
erroneous,  as  it  authorizes  the  jury  to  con- 
clude that  the  railroad  company  is  guilty  of 
gross  negligence,  and  therefore  liable  for 
exemplary  damages,  even  though  the  com- 
pany had  exercised  a  degree  of  care  but 
slightly  less  than  persons  generally  would 
have  exercised,  and  under  the  same  circum- 
stances. Missouri  Pac.  R.  Co.  v.  Shuford, 
37  Am.  «S-  Eng.  R.  Cas.  194,  72  Tex.  165.  10 
S.  W.  Rep.  408. 

If  the  court  instructs  the  jury  that  exem- 
plary damages  are  recoverable  where  there 
is  wilful  misconduct  or  such  an  entire  want 
ol  care  as  would  raise  the  presumption  of 
conscious  indifference  to  the  consequences, 
but  fails  distinctly  to  tell  the  jury  that  the 
ac».s  of  gross  negligence  upon  which  the 


recovery  of  exemplary  damages  is  predi- 
cated must  have  contributed  to  the  acci- 
dent, the  instruction  is  erroneous.  Mis- 
souri Pac.  R.  Co.  V.  Johnson,  37  Am.  &•  Eng. 
R.  Cas.  128,  72  Tex.  95,  10  S.  IV.  Rip.  325. 
The  court  charged  as  follows :  The  "  kill- 
ing of  a  human  being  by  culpable  negli- 
gence being  a  criminal  offense,  it  is  obvious 
that  the  law  in  civil  cases  ought  to  follow  the 
criminal  law,  and  even  go  beyond  it,  so  that 
there  is  a  manifest  propriety  in  its  punish- 
ing civilly  a  low  degree  of  the  same  negli- 
gence which  in  a  little  higher  degree  it 
would  punish  criminally;  but  do  not  under- 
stand me  by  this  that  this  is  a  case  for 
punishment  by  giving  exemplary  damages." 
Held,  erroneous,  as  tending  to  mislead  and 
prejudice  the  jury.  Neddies  v.  Chicago  &^ 
N.  W.  R.  Co.,  39  Am.  &*  Eng.  R.  Cas.  645,  74 
M^is.  239,42iV.  li\  AV/.  237.— Distinguish- 
ing Butler  V.  Milwaukee  &  St.  P.  R.  Co., 
28  Wis.  498. 

J.  Liquidated  Damages  and  Penalty.* 

30.  When  damages  are  deemed 
liquidated. — Forfeitures  are  regarded  by 
courts  with  little  favor  and  will  seldom  be 
upheld  if  intended  to  operate  as  penalties. 
But  there  are  cases  in  which  parties  will  be 
allowed  to  agree  upon  a  definite  sum  as  the 
amount  of  damages  which  may  result  from 
the  violation  of  their  contract.  Elisabeth- 
town  &*  P.  R.  Co.w.  Geoghegan,^  Bush  {Ky) 
56. 

Where  by  the  terms  of  an  inquisition  to 
condemn  land  the  party  seeking  the  con- 
demnation is  required  to  pay  a  fixed  sum 
to  the  owner  of  the  land  in  case  the  former 
shall  fail  to  perform  the  conditions  speci- 
fied in  said  inquisition,  such  sum  is  liqui- 
dated damages  and  not  a  penalty.  Penn- 
sylvania R.  Co.  V.  Reichert,  10  Am.  <&*  Eng. 
R.  Cas.  429,  58  Md.  261.— Quoting  Geiger 
V.  Western  Md.  R.  Co.,  41  Md.  4. 

The  question  whether  a  sum  named  in  a 
contract  as  liquidated  damages  for  a  failure 
to  perform  shall  be  treated  as  liquidated 
damages  in  fact,  or  as  a  penalty,  is  not  con- 
cluded by  the  terms  made  use  of  by  the 
parties,  but  it  is  to  be  determined  by  the 
court  from  the  consideration  of  the  nature 
of  the  agreement  and  the  surrounding  cir- 
cumstances. But  where  from  the  nature 
of  the  contract  the  extent  of  damages  which 


*  See  also  Construction  of  Railways,  3S. 
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would  resu't  from  a  breach  thereof  is  diffi- 
cult or  impossible  of  ascertainment,  and  the 
parties  have  deliberately  named  a  sum  as 
liquidated  damages,  the  courts  will  be  dis- 
posed to  hold  them  to  a  literal  interpreta- 
tion of  their  own  words— applied  in  case  of 
a  contract  for  the  construction  of  the  earth- 
works of  a  railroad.  IVo//  v.  V^s  Moines 
6-  Ft.  D.  R.  Co.,  64  Iowa  380,  20  N.  IV.  Rt-p. 
481. 

In  a  contract  with  a  railroad  company  to 
grade  certain  depot  grounds  ti.e  writing 
stipulated  that  monthly  estinuues  of  the 
wrtrk  done  should  be  made  by  the  engineer 
and  eighty-five  per  cent,  thereof  paid  and 
the  residue  paid  when  the  whole  work 
should  be  accepted ;  but  if  the  contractor 
should  fail  to  comply  with  the  contract  or 
to  complete  it  within  the  time  agreed  the 
engineer  might  annul  it,  in  which  case  the 
unpaid  part  of  the  value  of  the  work  done 
should  be  forfeited  to  the  company  in  the 
nature  of  liquifiated  damages;  the  con- 
tractor failed  to  complete  the  work  within 
the  specified  time  and  afterward  abandoned 
the  contract,  when  the  engineer  annulled  it. 
Held,  the  forfeiture  agreed  upon  as  Hijui- 
dated  damages  should  be  enforced  as  to  the 
fifteen  per  cent,  retained  ;  and  the  failure  \.o 
annul  the  contract  because  the  work  was 
not  completed  within  the  time  prescribed 
was  no  waiver  of  tlie  right  to  annul  it  after- 
ward when  abandoned  by  the  contractor. 
Elisahithto7vti  <&*  P,  R.  Co.  v.  GetJ^/ifgan,  9 
Biis/i  {Ay.)  56. — Disapproving  Williams  v. 
Androscoggin  &  K.  R.  Co.,  36  Me.  201. 

V.  covenant  binding  the  company  to  erect, 
w:.hin  a  reasonable  time,  a  respectable  sta- 
tion on  the  land  conveyed,  and  to  keep  and 
maintain  the  same  as  a  regular  daily  stop- 
ping place  for  not  less  than  two  trains  daily 
in  each  direction,  "under  the  penalty  of 
$3500,  which  is  hereby  agreed  between  the 
parties  as  the  liquidated  damages  f  >r  the 
substantial  non-performance  of  this  cove- 
nant"—construed  to  mean  liquidated  dam- 
ages. Hoavcll  V.  Long  Island  R.  Co.,  37 
Hiin  (AT.  r.)  381  ;  affirmed  (.?)  107  N.  Y. 
684,  man.,  12  N.  Y.  S.  R.  865,  mem, 

A  company  made  application  for  right  of 
way  through  certain  streets,  which  was  re- 
fused, and  afterwards  obtained  permission 
to  cut  through  the  same  streets  by  agreeing 
t()i'.\tcnd  the  road  a  certain  distance  beyond 
the  town,  and  executed  a  bond  in  the  sum 
of  fifty  thousand  dollars  as  stipulated  dam- 
ages, condiMoned  for  the  faithful  perform- 


ance of  the  contract.  Under  the  statute  of 
Texas,  in  force  at  the  time,  the  company 
could  have  made  application  to  the  state 
engineer  and  he  could  have  designated  a 
route  through  the  town  not  to  interfere 
with  public  convenience  and  interest.  The 
company  failed  to  perform  the  contract  and 
the  city  brought  suit  on  the  bond.  Held, 
that  the  amount  named  in  the  bond  was 
stipulated  damages,  and  not  the  penalty  ; 
the  damages  arising  from  failure  to  perform 
a  contract  being  incapable  of  accurate  com- 
putation, and  the  parties  having  entered 
into  the  contract  with  their  eyes  open  to  a 
full  knowledge  of  all  the  facts.  Indianola 
V.  Gulf,  W.  T.  &>  P.  R.  Co.,  II  Am.  S" 
Eitg.  R.  Cas.  314,  56  Te.v.  594. — Reviewed 
IN  Nilson  71.  Jonesboro,  57  Ark.  168. 

There  was  a  dispute  between  a  railroad 
company  and  a  city  as  to  what  streets  the 
company  should  use  in  the  construction 
and  operation  of  its  road,  and  instead  of 
leaving  the  question  to  the  settlement  of 
the  state  engineer,  as  provided  by  statute, 
the  company  entered  into  an  agreement  for 
the  use  of  certain  streets,  and  gave  bond  to 
the  city  in  the  sum  of  fifty  thousand  dol- 
lars, conditioned  that  the  company  would 
construct  and  complete  the  line  of  road  for 
a  certain  distance  beyond  the  city  within  a 
specified  time,  being  the  condition  upon 
which  it  should  have  a  right  to  use  such 
streets.  Held,  that  the  amount  of  the  bond 
was  to  be  taken  as  stipulated  damages,  and 
the  whole  amount  recoverable  upon  a  failure 
of  the  company  to  construct  its  road  ac- 
cording to  contract.  Indianola  v.  Indianola 
R.  Co.,  2  Te.v.  Unrep.  Cas.  337. 

Where  a  statute  requires  a  railroad  com- 
pany to  give  a  bond  to  the  state  conditioned 
for  the  completion  of  its  road  in  a  given 
time,  if  the  road  be  not  built  within  the 
time  the  company  must  pay  the  state  for 
its  use  the  amount  of  the  bond,  and  the 
courts  cannot  interfere  to  mitigate  the  for- 
feiture on  the  ground  that  the  amount 
mentioned  in  the  bond  is  a  penalty.  Clark 
v.  Barnard,  108  U.  S.  436,  2  Sup.  Ct.  Rep. 
S78. 

A  bond  executed  in  a  penalty  equal  to 
the  value  of  certain  real  estate  conveyed  by 
plaintiff  on  the  date  of  the  bond,  recited 
that  the  same  was  conveyed  to  an  assignee 
of  defendant  as  part  of  a  bonus  given  to 
secure  the  construction  of  a  certain  railroad 
and  condition  for  its  completion.  Held, 
that  the  whole  penalty  could  be  recovered 
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in  an  action  on  the  bond,  and  that  the 
measure  of  damages  for  the  breach  of  a 
contract  was  the  actual  va'.ue  of  the  realty 
conveyed.  BleTvett  v.  Front  St.  Cable  R. 
Co.,  51  Feii.  Rep.  625,  7  U.  S.  App.  285.  2  C. 
C.  A.  415  ;  affirming  49  Fed.  Rep.  126. 

A  stipulation  in  a  contract  to  build  a 
bridge  to  the  effect  that  if  by  a  certain 
time  no  crossing  for  trains  should  be  pro- 
vided, the  sum  of  one  thousand  dollars 
every  week  should  be  deducted  from  the 
contract  price,  etc.,  provided  for  liquidiited 
damages  and  not  a  penalty,  and  the  con- 
tractor will  not  be  liable  for  damages  in 
excess  of  one  thousand  dollars  resulting 
from  causes  beyond  his  control ;  still  high 
water,  sickness  of  workmen,  or  sunken  logs 
would  not  excuse  his  performance  of  the 
contract.  Texas  &^  St.  L.  R.  Co.  v.  Ri/st, 
19  Fe/f.  Re/>.  239. 

40.  When  the  ninoiiiit  recoverable 
i,s  eoi:si<lere<l  a  penalty.  —  Where  a 
company,  having  constructed  its  roadbed 
through  a  city  lot  instead  of  proceeding 
under  the  statute,  entered  into  a  written 
contract  with  the  owner,  thereby  acquiring 
a  right  of  way  over  the  lot,  in  consideration 
of  a  given  amount  of  money,  and  of  an 
agreement  on  its  part  that  it  would  do  cer- 
tain work  on  specified  streets  leading  to  or 
around  the  lot,  where  they  were  intersected 
by  the  railroad,  within  a  time  prescribed  by 
the  contract — a  stipulation  in  sucli  contract 
that,  for  any  failure  on,  the  part  of  the 
company,  after  the  time  within  which  it 
agreed  to  do  the  work,  it  would  pay  the 
owner  one  dollar  per  day  for  each  day  it 
was  in  default,  will  be  construed  to  have 
been  intended  by  the  parties  as  a  penalty, 
and  not  as  liquidated  damages ;  and  on  p. 
breach  of  the  Jtipulation  the  owner  would 
be  entitled  to  recover  the  actual  loss  or  in- 
jury sustained  by  him  therefrom,  which  is 
the  diminution  of  the  value  of  the  lot 
resulting  from  the  obstruction  or  interrup- 
tion by  the  railroad  of  the  streets  on  which 
the  work  was  to  be  done.  Hooper  v.  Sa- 
vannah  &*  M.  R.  C<\,  14  Ant.  <S-  Kng.  R.  Cas. 
256,  69  Ala.  fzg.  —  Followed  in  Hooper 
V.  Columbus  &  W.  R.  Co.,  29  Am.  &  Eng. 
R.  Cas.  540,  78  Ala.  213. 

In  an  action  wherein  damages  were 
claimed  for  the  non-delivery  of  property 
contracted  for,  to  wit,  60,000  railroad  ties, 
less  ten  per  cent,  of  the  monthly  certified 
estimates  of  an  engineer,  which  was  to  be 
retained  as   security  for  the   performance 


and  completion  of  the  contract,  final  pay- 
ment to  be  made  within  twenty  days  after 
the  receipt  of  the  engineer's  certificate  of 
total  performance— //f/</,  that  the  ten  per 
cent,  must  be  considered  not  as  liquidated 
damages  but  as  a  penalty.  Jemiiiison  v. 
Gray,  29  louia  537. 

The  amount  must  be  construed  as  a  pen- 
alty and  not  as  liquidated  damages  where, 
in  a  covenant  for  right  of  way,  the  coin])any 
contracted  to  construct  a  lawful  fence  on 
each  side  of  the  track  and  crossing  and 
catile-guanis  at  certain  places,  and  in  de- 
fault thereof  to  pay  one  thousand  dollars. 
St.  Louis  &*  S.  F.  R.  Co.  v.  Slioentaker,  1 1 
Ant.  (S^  Eng.  R.  Cas.  379,  27  Kan.  677. 

A  bond  recited  :  "  Whereas  it  is  of  great 
value  to  said  towns  and  citizens  that  such 
road  should  be  finished  and  put  in  operation, 
and  the  damages  resulting  from  a  failure 
therein  and  from  the  said  towns  having 
parted  with  their  said  bonds  would  be  very 
great,  and  it  would  be  impossible  to  ascer- 
tain the  amount  of  damages  resulting  from 
the  non-completion  of  said  road,  or  to  accu- 
rately estimate  and  prove  the  elements 
thereof,  that  one  hundred  thousand  dollars 
be  fi.xcd  as  liquidated  damages  to  be  paid 
to  the  towns  for  a  breach  of  the  condition 
of  said  bond,  and  this  amount  not  to  be 
considered  as  a  i)enalty."  Held,  that  the 
sum  named  must  be  treated  as  a  penalty 
and  not  as  liquidated  damages,  notwith- 
standing the  terms  of  the  bond.  Wheat- 
land \.  Taylor.  29  Hun  {A'-  V-)  7o. 

6.  Prospective  and  Future  Damages.* 

41.  Permanent  injuries  to  tlto 
person.t  —  ( i )  Generally.  —  Compensation 
for  prospective  damages  on  account  of  the 
permanency  of  a  personal  injury  is  recover- 
able. Gotham  v.  Kansas  City  &^  S.  R.  Co., 
113  Mo.  408,  20  .S'.  //'.  Rep.  1060. 

To  justify  the  assessment  of  damages  for 
future  or  permanent  disability  it  must  ap- 
pear that  continued  or  permanent  disability 
is  reasonably  certain  to  result  from  the  in- 
juries complained  of.  Ohio  &>  AI.  R.  Co.  V. 
Cosby,  27  Am.  6-  Eng.  R.  Cas.  339,  107  /nd, 
32,  7  A^.  /;.  Rep.  373.  — Foli.owinc.  Cleve- 
land. C,  C.  &  I.  R.  Co.  V.  Newell,  104  Ind. 


*  See  also  Cakriagk  ok  Passkngkks,  014  ; 
Dkath  hv  Wronokui.  Act,  415-417;  Ei.e- 
vA  ri  I)  Railways,  137  ;  Eminent  Domain, 
1108. 

f  See  alto  pest,  08* 
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264.— H7«y^  V.  Milwaukee  City  R.  Co.,  18 
Am.  >S-  Etig.  R.  Cas.  213,  61  IVis.  536,  21 
A'.  IV.  Rep.  524,  50  /f;«.  Rep.  154.— Re- 
viewed IN  Bigelow  V.  Metropolitan  St.  R. 
Co.,  48  Mo.  App.  367. 

In  an  action  for  personal  injuries  which 
are  permanent  in  their  nature,  a  recovery 
may  be  had  for  the  disabling  effects  of  the 
injury  both  past  and  prospective;  and  in 
estimating  the  damages,  loss  of  time  and 
incapacity  to  do  as  profitable  labor  after  as 
before  the  injury,  as  well  as  mental  and 
physical  suffering,  are  pertinent  and  legiti- 
mate factors.  Mobile  &^  O.  R.  Co.  v.  George, 
94  Ala.  199,  10  So.  Rep.  145. 

Claims  for  permanent  internal  injuries 
should  never  be  allowed  by  a  jury,  unless 
they  are  clearly  established  by  evidence  as 
necessarily  arising  from  the  injuries  imme- 
diately caused  by  the  negligence  of  the  de- 
fendant. Dunn  V.  Pennsylvania  R.  Co.,  20 
P/iila.  {Pa.)  258. 

(2)  Instructions. — A  charge  that  there  is 
no  fixed  rule  for  estimating  damages  from 
injuries  claimed  to  be  permanent  was  not 
erroneous.  Georgia  Pac.  R.  Co.  v.  Freeman, 
83  Ga.  583, 10  5.  E.  Rep.  277.— Reaffirmed 
IN  Richmond  &  D.  R.  Co.  v.  Allison,  86  Ga. 
145. 

Where  there  was  no  evidence  that  the  in- 
jury would  be  permanent,  but  that  plaintiff 
would  suffer  future  pain  and  inconvenience 
from  it,  the  court  instructed  the  jury  if  they 
found  for  the  plaintiff,  and  that  "  her  in- 
juries were  permanent,  they  sliould  con- 
sider such  inconvenience  in  getting  about, 
and  pain,  as  they  should  find  reasonably 
certain  to  result  therefrom  in  the  future  and 
award  her  such  sum  as  damages  as  will 
reasonably  and  fairly  compensate  her  there- 
for." Held,  that  the  instruction  was  not 
open  to  the  objection  that  it  submitted  the 
question  whether  the  injury  was  permanent, 
on  which  there  was  no  evidence.  Raben  v. 
Central  Iowa  R.  G».,  31  Am.&^Eng.R.  Cas. 
45,  74  Iowa  732,  34  A^.  W.  Rep.  621. 

It  being  in  issue  whether  injuries  proved 
were  permanent,  the  court,  having  charged 
the  jury  to  give  damages  for  permanent  in- 
juries if  found  to  be  such,  when  requested 
by  the  defendant  should  have  instructed 
further,  that  unless  the  injuries  were  shown 
to  be  permanent  damages  should  be  disal- 
lowed to  the  extent  of  the  claim  for  perma- 
nent injuries.  Texas  Trunk  R.  Co.  v. 
Ayres,  83  Te.v.  268, 18  S.  IV.  Rep.  684. 

42.    Bcusounbly     certain     conse- 


quences of  injury.— (i)  Rule  stated.— 
Damages  for  injuries  arising  from  negli- 
gence must  cover  present  loss  and  that 
which  may  arise  from  future  incapacity; 
they  must  also  embrace  compensation  for 
pain  and  suffering.  Klein  v.  Jewett,  26  N. 
J.  Eg.  474;  affirmed  in  27  A'./.  Eq.  550. 

In  an  action  for  personal  injuries,  the 
plaintiff  was  entitled  to  damages  down  to 
the  time  of  the  trial  if  they  are  proved ; 
and  whether  those  that  ensue  later  may  be 
taken  into  account  will  depend  upon 
whether  they  are  imminent  and  sufficiently 
certain.  Chicago  City  R.  Co.  v.  Yancey,  33 
///.  App.  94. 

In  an  action  for  injuries  caused  by  negli- 
gence the  plaintiff  is  entitled  to  recover  not 
only  indemnity  for  the  injury  sustained  to 
the  time  of  the  trial,  but  for  such  as  would 
probably  afterward  follow  as  a  necessary 
consequence  of  the  accident.  McSwyny  v. 
Broadway  6-  S.  A.  R.  Co.,  27  A^.  Y.  S.  R. 
363,  54  Hun  637,  4  Silv.  Sup.  Ct.  495,  7  N. 
Y.  Supp.  456.  Gainard  v.  Rochester  C.  dr' 
n.  R.  Co.,  18  A^.  Y.  S.  R.  692,  2  A^.  Y.  Supp. 
470. —  Distinguishing  Strohm  v.  New 
York,  L.  E.  &  W.  R.  Co..  96  N.  Y.  305. 
Following  Curtis  v.  Rochester  &  S.  R. 
Co.,  18  N.  Y.  534 ;  Cook  v.  New  York  C.  & 
H.  R.  R.  Co.,  17  N.  Y.  S.  R.  353.-  I/'iii- 
ington  &•  G.  R.  Co.  v.  Harmon,  58  Am.  &* 
Eng.  R.  Cas.  380,  147  i/.  S.  571,  13  Sup.  Ct. 
Rep.  557. 

Such  as  damages  for  probable  future  ef- 
fects of  the  injury  upon  health.  Davidson 
V.  Southern  Pac.  Co. ,  44  Fed.  Rep.  476. 

And  damages  for  losses  which  are  satis- 
factorily proven  to  be  likely  to  continue. 
Totten  V.  Pennsylvania  R.  Co.,  1 1  Fed.  Rep. 
564. 

But  the  jury  should  not  allow  damages 
for  future  effects  of  injuries  where  the  tes- 
timony simply  shows  that  the  injuries  were 
likely  to  be  permanent,  and  not  a  reasonable 
certainty  that  they  would  be  so.  Meeteer  v. 
Manhattan  R.  Co.,  63  Hun  (N.  Y.)  533,  45 
A^.  Y.  S.  R.  704,  18  A^.  Y.  Supp.  561. 

(2)  Its  extent  and  limits — Instructions. — 
Damages  to  be  recovered  for  the  probable 
results  of  personal  injuries  must  depend 
upon  the  reasonable  certainty  and  prob- 
ability of  the  future  results  of  such  injury; 
otherwise  such  damages  would  be  con- 
sidered speculative.  Gregory  v.  New  York, 
L,  E.  &»  W.  R.  Co.,  8  A^.  Y.  Supp.  525,  28  N. 
Y.  S.  R.  726. 

Where  the  plaintiff  has  been  injured  by 
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the  negligent  conduct  of  the  defendant,  he 
is  entitled  to  recover  damages  for  past  and 
prospective  loss  resulting  from  defendant's 
wrongful  and  negligent  acts;  and  these  may 
embrace  indemnity  for  actual  expenses  in- 
curred in  nursing  and  medical  attention, 
loss  of  time,  loss  from  inability  to  perform 
mental  or  physical  labor,  or  of  capacity  to 
earn  money,  and  for  actual  suffering  of  body 
and  mind,  which  are  the  immediate  and 
necessary  consequences  of  the  injuries. 
IVallace  v.  Western  A\  Car.  K.  Co.,  41  Am. 
&*  Eng.  R.  Cas.  212,  104  A^.  Car.  442,  10  S. 
E.  Rep.  552,  South  &>  N.  Ala.  R.  Co.  v. 
McLendon,  63  Ala.  266. — Followed  in  Bay 
Shore  R.  Co.  v.  Harris,  67  Ala.  6. 

In  estimating  damages  for  personal  injury 
resulting  from  a  wrongful  act,  evidence 
tending  to  show  the  character  and  extent 
of  the  injury,  and  its  probable  result,  as 
well  as  the  probability  of  a  return  of  the 
disease  induced  by  the  injury  in  the  ordinary 
course  of  nature,  is  admissible  to  show  what 
future  damages  may  reasonably  be  expected 
to  result  of  necessity  from  the  injury.  Filer 
v.  New  York  C.  R.  Co.,  49  A^.  F.  42,  3  Am. 
Ry.  Rep.  460. — Applied  in  Feeney  v.  Long 
Island  R.  Co.,  39  Am.  &  Eng.  R.  Cas.  639, 
1 16  N.  Y.  375,  22  N.  E.  Rep,  402,  26  N.  Y.  S. 
R-  729,  5  L.  R.  A.  544.  Distinguished  in 
Van  Wagoner  v.  New  York  Cement  Co.,  36 
Hun  (N.  Y.)  552.  Followed  in  Sloan  v. 
New  York  C.  &  H.  R.  R.  Co.,  i  Hun  (N.  Y.) 
540,  4  T.  &  C.  135.  Referred  to  in  Filer 
V.  New  York  C.  R.  Co.,  59  N.  Y.  351.  Re- 
viewed in  Cook  V.  New  York  C.  &  H.  R. 
R.  Co.,  17  N.  Y.  S.  R.  353. 

When  successive  actions  may  be  brought 
for  a  continuous  wrong,  the  damages  in 
each  may  be  justly  limited  to  those  sus- 
tained by  the  plaintiff  at  its  commencement. 
But  where  for  an  injury  to  the  person  a 
single  action  only  can  be  brought,  the  cer- 
tain and  probable  consequences  of  the  in- 
jury must  of  necessity  be  considered,  in 
order  to  enable  the  jury  to  give  the  plaintiff 
a  full  compensation.  Caldwell  v.  Murphy, 
I  Duer  {N.  V.)  233. 

An  instruction  that  the  plaintiff  was  en- 
titled to  recover  for  such  injuries  as  it  was 
reasonably  certain  that  she  would  suffer  from 
thereafter,  was  correct ;  reasonable  certainty 
being  all  that  could  be  entertained  with  re- 
gard to  the  future.  Ba/eman  v.  New  York 
C.  6-  H.  R.  R.  Co.,  47  //;/«  (A^.  Y.)  429,  14 
N.  Y.S.  R.AS4- 

Where  the  court  at  defendant's  request 


has  charged  that  "  to  entitle  plaintiff  to  re- 
cover for  future  damage  there  must  be  a 
reasonable  certainty  as  to  such  future  dam- 
age— a  mere  probability  of  its  future  occur- 
rence is  not  enough,"  an  instruction  asked 
as  part  of  the  same,  that  "  future  damages 
can  only  be  awarded  when  it  is  rendered 
reasonably  certain  from  the  evidence  that 
such  damages  will  eventually  and  necessarily 
result  from  the  original  injury,"  is  properly 
refused.  Missouri  Pac.  R.  Co.  v.  Mitchell, 
41  Am.  <S-  Eng.  R.  Cas.  224,  75  Tex.  77,  12 
S.  IV.  Rep.  810. 

43.  Speculative  or  possible  conse- 
quences of  injury.— To  entitle  a  plaintiff 
to  recover  damages  for  apprehended  future 
consequences  there  must  be  such  a  degrcv, 
of  probability  of  their  occurring  as  amounts 
to  a  reasonable  certainty  that  they  will  re- 
sult from  the  original  injury.  It  is  not 
enough  that  the  injury  may  develop  into 
more  serious  conditions,  nor  even  that  they 
are  likely  to  so  develop.  Elsas  v.  Second 
Ave.  R.  Co.,  30  A^.  Y.  S.  R.  414,  56  Hun  161, 

9  A^.  Y.  Supp.  210.  Johnson  v.  Manhattan 
R.  Co.,  52  Hun  (N.  Y.)  in,  23  A^.  Y.  S.  R. 
388,  4  A^.  Y.  Supp.  848.— Applied  in  De 
Soucey  v.  Manhattan  R.  Co.,  39  N.  Y.  S.  R. 
79  15  N.  Y.  Supp.  108.  Followed  in  At- 
kins V.  Manhattan  R.  Co.,  32  N.  Y.  S.  R.  214, 

10  N.  Y.  Supp.  432,  57  Hun  102.— Louisville 
Southern  R.  Co.  v.  Minogue,  90  Ky.  369,  14 
S.  W.  Rep.  357. 

And  no  damages  will  be  allowed  for  any 
speculative  or  merely  possible  consequences 
of  a  wound.  Jewell  v.  Union  Pass.  R.  Co., 
16  Phila.  {Pa.)  64.  See  also  Caples  v.  Cen- 
tral  Pac.  R.  Co.,  6  Nev.  265.  Gregory  v. 
New  York,  L.  E.  &^  W.  R.  Co.,  8  A^.  Y.  Supp. 
525,  28  A^.  Y.   S.  R.  726. 

In  answer  to  a  question  as  to  the  prob- 
able results  of  an  injury  a  physician  testi- 
fied that  a  dislocation  might  take  place 
from  time  to  time;  that  there  might  be  a 
degeneration  of  the  cartilage,  and  if  opera- 
tions were  not  successful,  upon  a  condition 
of  the  bones  and  cartilages  described,  an 
amputation  might  be  necessary.  Held, 
such  answer  was  speculative  and  hypotheti- 
cal merely  and  did  not  show  a  reasonable 
certainty  of  the  probability  of  such  results 
occurring.  Gregory  v.  New  York,  L.  E.  &• 
IV.  R.  Co.,  55  Hun  {N.  Y.)  303,  28  A^.  Y.  S. 
R.  726,  8  A^.  I'.  Supp.  525. 

To  charge  that  plaintiff  might  recover 
only  for  such  future  consequences  as  were 
reasonably  certain  to  ensue  from  his  injury 
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and  not  for  "  merely  possible  or  even  prob- 
able future  effects  not  now  apparent,"  was 
properly  refused,  because  the  words  in  the 
latter  part  of  the  instruction  qualifying  the 
former  part  were  misleading.  Kansas  City, 
Ft.  S.  <S-  M.  A'.  Co.  V.  Stoiier,  49  Fed.  Rep. 
2o"9,  4  U.  S.  App.  109,  I  C.  C.  A.  231. 

44.  Future  pain  aurt  siifferiiij;:. — 
(i)  The  rule  stated. — Pain  and  suffering  that 
may  reasonably  be  expected  in  the  future 
may  be  considered  in  giving  damages  for 
personal  injuries  if  the  evidence  sliows  that 
they  will  be  exi)erienced  as  a  result  of  the 
injury.  Feeney  v.  Long  Island  R.  Co.,  39 
Am.  Sr'  Fng.  R.  Cas.  639,  116  N.  Y.  375,  22 
yV^.  E.  Rep.\o2,  26  N.  V.  S.  R.  729,  5  L.  R. 

A.  544 ;  affirming  42  Hun  657,  5  N.  V.  S.  R. 
63. — Applying  Filer  v.  New  York  C.  R. 
Co.,  49  N.  Y.  42  ;  Turner  ?/.  Ncwbnrgh,  109 
N.  Y.  301  ;  Griswold  v.  New  YorkC.  &  H.  R. 
R.  Co.,  44  Hun  236,  115  N.  \.6\.—Matteson 
V.  Ne-M  York  C.  R.  Co.,  62  Barb.  (/V.  I '.)  364. 

Suit  being  brought  for  a  permanent  per- 
sonal injury,  future  pain  and  suffering  may 
form  an  element  in  estimating  damages, 
provided  the  evidence  renders  it  reason- 
ably certain  that  they  will  necessarily  result 
from  the  injury.  Atlanta  &'  U^.  P.  R.  Co. 
V.  Johnson,  66  Ga.  259. 

The  damages  recoverable  for  bodily  pain 
and  suffering  by  a  person  injured  by  the 
negligence  of  another  are  not  limited  to 
that  incurred  before  the  trial,  but  extend  to 
such  future  suffering  as  the  evidence  ren- 
ders it  reasonably  certain  must  necessarily 
result  from  the  injury.  Curtis  v.  Rochester 
&*  S.  R.  Co.,  18  N.  Y.  534;  affirming  20 
Biwh.  282.— Distinguish KD  in  Macer  v. 
Third  Ave.  R.  Co.,  15  J.  &  S.  (N.  Y.)  461. 
Followed  in  Gainard  v.  Rochester  C.  & 

B.  R.  Co.,  18  N.  Y.  S.  R.  692,  2  N.  Y.  Supp. 
470.     yuoTEi)  in   Murtaugh  v.  New  York 

C.  &  H.  R.  R.  Co.,  49  Hun  (N.  Y.)  456; 
Murtaugh  v.  New  York  C.  &  H.  R.  R.  Co., 
23  N.  Y.  S.  R.  636 ;  Schuler  v.  Third  Ave. 
R.  Co.,  44  N.  Y.  S.  R.  774.  17  N.  Y.  Supp. 
834.  Reviewed  in  Bigelow  v.  Metropoli- 
tan St.  R.  Co.,  48  Mo.  App.  367  ;  Mosher  v. 
Russell.  44  Hun  12. 

The  bodily  pain  or  suffering  which  con- 
stitutes an  element  in  estimating  damages 
for  personal  injuries  is  not  confined  to  that 
which  may  have  been  incurred  prior  to  the 
trial,  but  includes  such  suffering  in  the 
future  as  it  is  reasonably  certain  must  re- 
sult from  the  injury.  Aaron  v.  Second  Ave. 
R.  Co.,  2  Daly{N.  Y.)  127. 


While  future  physical  suffering  is  a 
proper  element  of  damages,  yet  the  dam- 
ages should  be  limited  to  such  as  would 
result  with  reasonable  certainty  from  the 
injury  complained  of,  and  should  not  be  left 
to  mere  conjecture.  Fry  v.  Dubuque  «S^  S. 
W.  R.  Co.,  45  loxva  416.— Distinguished 
in  Stafford  v.  Oskaloosa,  64  Iowa  251.  Re- 
viewed IN  Bigelow  V.  Metropolitan  St.  R. 
Co.,  48  Mo.  App.  367. — See  also  Waterman 
v.  Chicago  &^  A.  R.  Co.,  52  Am.  (S~»  Fng.  R. 
Cas.  592,  82  Wis.  613,  52  A'.  Jf^.  Rep.  247, 
1 1 36. 

(2)  Its  illustrations. —  Damages  for  future 
suffering  and  pain  are  properly  allowable 
when  based  upon  evidence  showing  that 
the  personal  injury  complained  of  caused 
an  incurable  spinal  disease,  and  that  from 
the  time  of  the  accident  to  the  trial  plain- 
tiff's suffering  had  been  continuous.  Weiler 
V.  Manhattan  R.  Co.,  6  A'.   1'.  Supp.  320. 

Damages  are  properly  allowed  for  reason- 
ably certain  future  sufferings  caused  by 
personal  injury  where  the  evidence  showed 
that  plaintiff  was  still  suffering  to  some 
extent  at  the  time  of  the  trial  and  had  been 
from  the  time  of  the  accident  to  that  date, 
even  though  there  was  no  proof  as  to  the 
length  of  time  during  which  such  suffering 
would  probably  continue.  Union  I'ac.  R. 
Co.  V.  /ones,  49  Fed,  Rep.  343,  4  I/.  S.  App. 
115,  I  C.  C  A.  282. 

(3)  Proper  instructions. — Where  the  proof 
shows  that  both  feet  of  the  plaintiff  were 
injured  so  badly  that  one  had  to  be  ampu- 
tated, and  tends  to  show  that  the  wounds 
on  the  other  were  liable  to  break  out  afresh 
at  any  time  and  that  the  foot  could  not  be 
used,  there  is  no  error  in  an  instruction  to 
the  jury  that  in  assessing  the  damages  they 
might  take  into  consideration  the  plaintiff's 
prospective  suffering  and  loss  of  liealtli. 
Lake  Shore  &•  M.  S.  R.  Co.  v.  Johnsen,  135 
///.  641,  26  A^.  E.  Rep.  510;  affiirming  35  ///. 
App.  430. — Followed  in  Chicago,  A.  &  St. 
L.  R.  Co.  V.  Gomes,  46  111.  App.  255. 

Where  the  jury  examined  a  broken  arm 
one  year  after  the  accident  and  the  attend- 
ing surgeon  gave  it  as  his  professional 
opinion  that  the  plaintiff  would  never  re- 
cover the  full  use  of  the  arm,  that  evidence 
is  sufficient  to  justify  an  instruction  telling 
the  jury  that  they  might,  in  assessing  dam- 
ages, compensate  the  plaintiff  for  any  per- 
manent injury  they  might  find  she  h.-u' 
sustained.  Pigeloiv  v.  Metropolitan  St.  R 
Co.,  48  Mo.  App.  367. 
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An  instruction  telling  the  jury  that  they 
might  compensate  plaintiff  for  the  pain  and 
anguisli  ttiey  may  believe  from  the  evidence 
she  would  suffer  in  the  future  by  reason  of 
said  injury,  does  not  permit  compensation 
for  suffering  that  might  by  some  possibility 
or  probability  attend  the  plaintiff  in  the 
future.  Btgelow  v.  Metropolitan  St.  R.  Co., 
48  JA?,  App.  367. — Reviewing  Fry  t'.  Du- 
buque &  S.  W.  R.  Co.,  45  Iowa  416;  Curtis 
V.  Rochester  &  S.  R.  Co.,  18  N.  Y.  534; 
White  7/.  Milwaukee  City  R.  Co.,  61   Wis. 

536. 

An  instruction  to  the  jury  that  "  You 
are  instructed  that,  if  you  find  for  the  plain- 
tiff, in  assessing  damages  you  will  take  into 
consideration  not  only  the  cost  of  medical 
treatment  and  loss  of  time  which  tiie  plain- 
tiff has  sustained,  but  also  his  bodily  suffer- 
ing, and  if  the  injury  is  permanent,  such 
damages  as  he  may  sustain  by  reason  of 
such  suffering,  as  well  as  his  incapacity  for 
earning  money  in  the  future" — held,  cor- 
rect.    Cohen  v.  Eureka  &•  P.  R.  Co.,  14  iVev. 

376. 

It  was  proper  for  the  jury  to  decide 
whether  plaintiff  was  liable  to  suffer  more 
from  other  illnesses  than  she  would  other- 
wise have  done,  where  certain  physicians 
testified  that  her  injuries  caused  by  defend- 
ant's negligence  were  permanent,  and  that 
if  she  were  sick  from  other  causes  the 
injuries  might  cause  serious  complications. 
Crank  v.  Forty-second  St.,  M.  H.  &^  St.  N. 
A.  R.  Co.,  6  A^.  Y.  Supp.  229. 

The  court  charged,  on  the  question  of 
damages,  that  plaintiff  was  entitled  to  re- 
cover for  present  pain  and  what  he  would 
endure  in  the  future.  Held,  no  error.  Kane 
V.  A'e7u  York,  N.  H.  &>  H.  R.  Co.,  132  A^.  Y. 
160,  30  A^.  E.  Rep.  256,  43  N.  Y.  S.  R.  494 ; 
affirming  56  Hun  648,  31  N.  Y.  S.  R.  741.  9 
A'.  Y.  Supp.  879. 

A  charge  to  the  jury  that  plaintiff  was 
entitled  to  compensation  if  from  the  testi- 
mony they  siiould  find  that  tliere  was  a 
reasonable  certainty  that  she  might  suffer 
in  the  future  from  her  injuries,  was  proper 
when  based  upon  expert  testimony  to  the 
effect  that  her  injuries  were  incurable  and 
might  cause  future  suffering,  h'oetter  v. 
Manhattan  R.  Co.,  13  A^.  J^.  Supp.  458. 

The  court  properly  instructed  the  jury 
that  they  might  allow  damages  for  future 
pain  on  account  of  personal  injury,  where 
the  testimony  showed  that  plaintiff  had 
suffered  continuously  since    the    accident 


from  pains  in  her  side  and  from  rheumatism, 
which  she  never  had  previous  to  the  injury, 
which  were  attributed  to  the  accident  by 
her  physician.  Miller  v.  Ft.  Lee  Park  &* 
Steamboat  Co.,  25  .V.  Y.  Supp.  924. 

Where  there  is  evidence  tending  to  show 
that  the  plaintiff  had  not,  at  the  time  of  the 
trial,  fully  recovered  from  her  injuries,  it  is 
not  error  to  instruct  the  jury  that  "  she  is 
entitled  to  recover  for  any  further  physical 
suffering  which  you  may  find  from  the  evi- 
dence is  reasonal)ly  certain  to  result  from 
the  injury  complamcd  of."  Stutz  v.  Chicago 
&^  N.  W.  R.  Co.,  37  Am.  &>  Eng.  R.  Cas. 
187,  73  Wis.  147,  40  A^.  JY.  Rep.  653. 

{\)  Improper  instructions. — In  the  absence 
of  evidence  that  the  injury  will  cause  future 
pain  it  is  error  to  charge  the  jury  that  if 
they  believe  that  plaintiff  will  suffer  recur- 
ring pain  the  should  award  damages 
therefor.  Bloom  v.  Manhattan  El.  R.  Co.,  43 
A^.  Y.  S.  R.  378,  63  Hun  {N.  Y.)  629,  17  A'. 
]'.  Supp.  812,— Quoting  Haring  v.  New 
York  &  E.  R.  Co.,  13  Barb.  15.  Reviewing 
Crawford  t/.  Delaware,  L.  &  W.  R.  Co.,  23 
J.  &  S.  255. 

Evidence  that  plaintiff  had  an  incurable 
disease,  resulting  from  the  accident,  and 
that  from  the  time  of  the  accident  down  to 
the  day  of  the  trial,  a  period  of  nineteen 
months,  he  had  never  been  free  from  pain, 
justified  a  refusal  to  charge  that  "there  was 
no  evidence  sufficient  to  warrant  tlic  jury 
in  awarding  damages  for  any  future  pain." 
Weiler  v.  Manhattan  R.  Co.,  25  A^.  Y.  S.  R. 

543- 

It  was  error  to  submit  the  question  of 
future  pain  and  suffering,  with  power  to 
allow  damages  therefor,  to  the  jury  under 
evidence  merely  showing  that  plaintiff's  leg 
was  broken,  arm  fractured,  and  her  scalp 
torn  from  her  forehead;  that  she  had  suf- 
fered pain  all  the  time  since  the  accident; 
that  she  had  not  been  able  to  walk  without 
crutches  from  the  time  of  the  accident  to 
the  time  of  the  trial,  and  that  she  could  not 
perform  any  work.  Crawford  v.  Delaware, 
L.  (S-  W.  R.  Co.,  23/.  <S-  .V.  (A^.  }'.)  255.— 
Following  Mosher  ?/.  Russell,  44  Hun  12. 
— Reviewed  in  Bloom ri.  Manhattan  El.  R. 
Co.,  43  N.  Y.  S.  R.  378. 

45.  Loss  of  future  oanilnn's.*  — 
Damages  may  be  allowed  for  future  loss  or 
suffering  on  account  of  personal  injuries, 
where  plaintiff  is  shown  not  to  have  fully 

*  See  also  post,  07. 


r- 


I  J- 


700 


DAMAGES,  46-48. 


■!■  m 


fW;i 


recovered  at  the  time  of  the  trial.  Eddy  v. 
Wallace,  52  Am.  <S>»  Eng.  R.  Cas.  265,  49 
Fed.  Rep.  801,  4  U.  S.  App.  264,  i  C.  C.  A. 

435- 

In  estimating  the  damages  recoverable 
for  personal  injury,  the  fact  that  plaintiff 
was  more  or  less  incapacitated  to  perform 
labor  and  follow  his  business  or  vocation  is 
a  proper  element  to  be  considered.  Howard 
Oil  Co.  v.  Davis,  76  Tex.  630,  135.  W.  Rep. 
665.— Applying  Miss  viri  Pac.  R.  Co.  v. 
Lyde,  57  Te?   505  -.iv.  Erie  R.  Co., 

63  Barb.  (N.  Y.)  ^< 

An  element  ol  cui.ia^tj  based  on  the 
future  capacity  of  the  injured  party  to  earn 
money  and  to  ,i  qr're  greater  skill  with 
which  to  earn  it,  v.hen  .  i-.  sh  .  ,;haL  he 
was  physically  disabled  by  tli-:  iOj'irier  in- 
flicted, should  not  be  referred  to  by  the 
court  in  charging  the  jury  when  there  is  no 
evidence  to  enable  them  to  intelligently 
consider  it.  Gulf,  C.  &*  S.  F.  R.  Co.  v. 
Gordon,  70  Tex.  80,  7  S.  IV.  Rep.  695.— 
Reviewing  Stockton  v.  Frye,  4  Gill  (Md.) 
412  ;  Houston  &  T.  C.  R.  Co.  v.  Boehm,  57 
Tex.  153. 

Prospective  damage  to  adults  on  account 
of  impairment  of  earning  capacity  in  the 
future  is  a  proper  element  of  damages  in  a 
case  of  a  personal  injury ;  so  the  jury  may 
take  into  consideration  loss  of  earnings  of 
an  infant  four  years  old,  after  he  shall  have 
attained  his  majority,  though  he  has  never 
earned  anything,  and  though  no  one  can 
tell  with  any  certainty  what  his  earning 
capacity  will  be.  Rosenkranz  v,  Lindcll  R. 
Co.,  108  Mo.  9,  18  5".   W.  Rep.  890. 

A  diminished  capacity  to  earn  money  is  a 
proper  element  of  damag?,  although  the 
amount  the  injured  person  could  earn  be- 
fore the  injury  and  the  amount  she  did 
earn  after  it  was  not  shown.  Her  dimin- 
ished capacity  to  do  the  work  she  was  ac- 
customed to  about  the  hotel  was  shown, 
and  the  charge  should  have  submitted  that 
question  to  the  jury,  rather  than  her  dimin- 
ished capacity  to  earn  money.  Fordyce, 
Receiver,  v.  Withers,  i  Tex,  Civ.  App.  540, 
20  5.   W.  Rep.  766. 

In  an  action  for  injuries  caused  by  al- 
leged negligence,  the  plaintiff  testified, 
without  objection,  that  she  was  a  custom 
corset-maker,  that  she  employed  two  girls, 
and  that  her  earnings  averaged  twenty-five 
to  thirty  dollars  a  week  the  year  round. 
The  court  charged  that  if  the  jury  were 
satisfied  that  the  plaintiff  had  lost  the  ability 


to  earn  money  in  the  future  by  reason  of 
the  accident,  and  found  for  the  plaintiff, 
they  were  obliged  to  include  in  the  award 
such  sum  as  they  believe  she  will  lose  in 
future  earnings  by  reason  of  the  injury. 
Held,  no  error.  Pill  v.  Brooklyn  Heights 
R.  Co.,  6  Misc.  (A^.  F.)  267.  27  A^.  Y.  Supp. 
230,  57  A'.  Y.  S.  R.  783. —Distinguishing 
Marks  7^.  Long  Island  R.  Co.,  14  Daly  61. 
— See  also  Richmond  &*  D.  R.  Co.  v.  Nor- 
ment,  84  Va.  167,  4  S.  E.  Rep.  211. 

46.  Mortification  and  mental  an- 
guish.*—  Mortification  and  anguish  of 
mind  which  a  person  has  suffered,  and  will 
suffer  in  the  future,  by  reason  of  the  muti- 
lation of  his  body,  and  the  fact  that  he  may 
become  an  object  of  curiosity  or  ridicule 
among  his  fellows,  may  be  considered  in  de- 
termining the  amount  of  damages  for  per- 
sonal injuries.  Central  R.  6-  B.  Co.  v. 
Lanier,  83  Ga.  587,  10  S.  E.  Rep.  rj^. 

47.  Future  expenses  of  recovery.! 
— In  an  action  for  personal  injuries  the 
court  charged  that  the  measure  of  damages 
was  compensation  for  the  injuries,  including 
expenses  of  recovery  as  regards  the  past 
and  future.  It  appeared  that  the  plaintiff 
had  not  fully  recovered  at  the  time  of  the 
trial,  and  that,  though  there  was  no  proof 
of  the  value  of  the  medical  services  required 
by  plaintiff,  the  defendant  asked  for  no  spe- 
cific instruction  limiting  the  recovery  there- 
for to  nominal  damages.  Held,  that  the 
charge  was  not  erroneous.  Feeney  v.  Long 
Island  R.  Co.,  39  Am.  &•  Eng.  R.  Cas.  639, 
1 16  N.  Y.  375,  22  N.  E.  Rep.  402,  26  A^.  F. 
S.  R.  729,  5  L.  R.  A.  544 ;  affirming  42  Hun 
657.  5  N.  Y.  S.  R.  63. 

48.  Temporary  and  permanent  in- 
juries to  property— Separate  actions. 
— In  actions  for  injury  to  real  property  by 
trespassers  the  plaintiff  can  only  recover 
compensation  for  the  injury  done  up  to  the 
commencement  of  the  action,  where  the 
injury  is  not  permanent  and  enduring  in  its 
nature ;  but  where  it  is  permanent  and 
continuing  a  single  recovery  may  be  had 
for  the  whole  injury  to  result  from  the  acts 
complained  of.  Elisabcthtffivn,  L.  (S>»  B.  S. 
R.  Co.  V.  Combs,  10  Bush  {Ky.)  382. — 
Quoted  in  Chicago  &  E.  I,  R.  Co.  v.  Mc- 
Auley,  121  111.  160. 

Where  the  cause  of  injury  is  in  its  nature 
permanent,  and  a  recovery  for  such  injury 
would  confer  a  license  on  the  defendant  to 

*  See  also  ante,  14  ;  post,  63,  7 1,  80. 
f  See  also  post,  73. 
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continue  it,  the  entire  damages  may  be  re- 
covered in  a  single  action ;  but  where  the 
cause  of  injury  is  in  the  nature  of  a  nui- 
sance, and  not  permanent  in  character,  but 
such  that  it  may  be  supposed  that  the  de- 
fendant would  remove  it  rather  than  suffer 
at  once  entire  damages,  which  it  might  in- 
flict if  permanent,  then  the  entire  damages, 
so  as  to  include  future  damages,  cannot  be 
recovered  in  a  single  action,  but  actions 
may  be  maintained  from  time  to  time  as 
long  as  the  cause  of  the  injury  continues. 
Watts  V.  Norfolk  &'  W.  R.  Co.,  ( W.  Va.) 
57  Am.  &*  Etig.  R.  Cas.  694,  ig  S.  E  Rep. 
521. 

40.  Loss  of  future  profits.*— (i)  The 
rule  stated. — Prospective  profits  are  gen- 
erally too  remote  to  furnish  a  basis  for  re- 
covery of  damages,  but  in  an  action  for  the 
wrongful  deprivation  of  the  use  of  land  the 
court  will  allow  damages  for  the  deprivation, 
although  gains  from  the  use  of  land  are 
called  profits.  Wilier  v.  Oregon  R.  &*  N. 
Co.,  15  Oreg.  153,  13  Pac.  Rep.  768.  Elisa- 
bethtown  <S>»  P.  R.  Co.  v.  Pot  linger,  10  Bush 

i^f.)  185- 

Thus,  damages  which  are  the  natural  and 
proximate  consequence  of  the  act  com- 
plained of  may  undoubtedly  be  recovered. 
So  with  damages  that  can  be  readily  deter- 
mined, and  are  such  as  may  reasonably  be 
inferred  to  have  been  contemplated  by  the 
parties.  Elizabethtown  &•  P.  R.  Co.  v.  Pot- 
tinger,  10  Bush  (A/.)  185. 

While  it  is  a  general  rule  that  future  prof- 
its cannot  be  allowed  in  estimating  dam- 
ages, whether  the  action  is  on  contract  or 
tort,  yet  the  exception  to  it  is  equally  well 
settled  that  where  labor  is  to  be  performed 
from  which  profit  is  to  spring  as  the  direct 
result  of  work  done  at  a  contract  price,  and 
one  party  is  prevented  from  earning  such 
profit  by  the  wrongful  act  of  the  other,  the 
law  will  presume  that  such  loss  is  the  direct 
and  natural  result  of  the  breach  of  the  con- 
tract and  may  be  estimated  in  computing 
damages.  Waco  Tap  R.  Ct.  v.  Shirley, 
45  Tex.  3S5,  13  Ant.  Ry.  Rep.  233.— Quot- 
ing Masterton  v.  Mayor,  etc.,  of  Brooklyn, 
7  Hill  (N.  Y.)  61. 

Where  the  amount  of  profits  of  which  a 
party  is  deprived,  as  a  result  of  a  trespass, 
is  ascertainable  with  reasonable  certaintv, 


•  See  also  ante,  11. 

Profits  as  an  element  of  damage,  see  note,  32 
Am.  &  Eng.  R.  Cas.  99. 


in  estimating  the  damages  such  profits  may 
be  taken  into  consideration  so  far  as  they 
are  traceable,  but  they  must  be  limited  to 
the  natural  and  necessary  consequences  of 
the  act.  Illinois  &^  St.  L.  R.  <S-  C.  Co.  v. 
Decker,  3  ///.  App.  135. 

No  fixed  rule  can  be  stated  for  the  esti- 
mation of  damages  for  the  loss  of  profits. 
However,  the  evidence  must  show  with  cer- 
tainty facts  from  which  the  jury  can  actually 
determine  damages  sustained  from  the  loss 
of  profits.  Illinois  &*  St.  L.  R.  <S-  C.  Co.  v. 
Decker,  3  ///.  App.  135. 

Probable  and  speculative  profits  are  not 
recoverable  as  damages  in  an  action  of  tort. 
Illinois  &'  St.  L.  R.  &>  C.  Co.  v.  Decker,  3  ///. 
App.  135. 

Speculative  and  conjectural  profits  should 
always  be  excluded  in  estimating  damages 
recoverable  for  the  breach  of  a  contract. 
Cincinnati,  I.,  St.  L.  &*  C.  R.  Co.  v.  Lutes, 
1 1 2  Ind.  276. 

(2)  Illustrations. — Possible  and  prospect- 
ive profits  are  not  ordinarily  recoverable  as 
damages.  The  proiits  which  an  injured 
party  lost  by  reason  of  defendant's  neg- 
ligence, by  being  prevented  from  working 
and  personally  superintending  his  business, 
which  he  was  unwilling  to  intrust  to  his 
employes,  are  not  elements  of  this  damage 
in  an  action  to  recover  for  a  personal  in- 
jury. Phy/e  v.  Manhattan  R.  Co.,  30  Hun 
(JV.  V.)  377. 

Where  the  defendants  agreed  with  the 
plaintiff  to  build  the  proposed  railway  with- 
in a  certain  time  to  land  which  the  plaintiff 
had  purchased  and  divided  into  building- 
lots,  and  to  sell  tickets  to  residents  and 
property  owners  on  the  said  land  at  a  speci- 
fied rate,  it  must  be  presumed  that  the  loss 
of  profits  on  account  of  failure  to  dispose  of 
the  lots,  which  would  result  from  a  neglect 
to  construct  the  proposed  railway,  was  with- 
in the  contemplation  of  the  parties  at  the 
time  the  contract  was  made ;  nor  did  the 
fact  that  the  plaintiff  surrendered  and  can- 
celed his  contract  after  the  franchises  un- 
der which  the  defendants  proposed  to  build 
the  road  had  been  revoked  by  the  city 
authorities  prevent  him  from  maintaining 
his  action.  Blagen  v.  Thompson,  56  Am.  6^ 
Eftg.  R.  Cas.  530,  23  Oreg.  239,  31  Pac.  Rep. 
647,  18  L.  R.  A.  315. 

Plaintiff  was  entitled  to  recover  profits 
which  he  might  have  realized  on  sales  of 
certain  tickets  actually  made  and  the  differ- 
ence  in   the  expense  of  transportation  of 
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those  whom  he  had  agreed  to  take,  but 
nothing  for  conjectural  sales  and  profits 
tiierefrom,  in  an  action  on  a  breach  of  the 
contract  to  the  effect  that  the  company 
would  carry  excursionists  for  plaintiff  to  a 
certain  place  on  a  day  of  public  amusement 
at  a  certain  rate  of  fare.  Houston  &'  T.  C. 
R.  Co.  V.  Hill,  21  Am.  <S~»  Eng.  li.  Cas.  263, 
63  7V.r.  381. — Following  Hadley  v.  Baxen- 
dale,  9  Ex.  341. 

II.  ELEMENTS  AND  HEASUKE  OF  DAMAGES  * 

I.  /«  Actions  for  Breach  of  Contract. 

50.  lu  jfeiieral.t — As  a  general  rule 
remote  or  consequential  damages  are  not 
allowed  whenever  they  cannot  be  traced 
solely  to  the  breach  of  the  contract,  or  un- 
less they  are  capable  of  exact  compulation, 
such  as  profits  which  are  the  immediate 
fruit  of  the  contract,  and  are  independent 
of  any  collateral  enterprise  entered  into  in 
contemplation  of  the  contract.  Bryan  v. 
Southwestern  R.  Co.,  41  Ga.71. 

For  a  breach  of  contract,  all  necessary 
expense  which  one  of  the  contracting  par- 
ties incurred  in  complying  with  such  con- 
tract may  be  recovered  as  damages.  Bryan 
V.  Southwestern  R.  Co.,  41  Ga.  71. 

An  agreement  to  subscribe  for  a  certain 
amount  of  stock  is  like  an  agreement  to 
purchase  any  specific  article  of  property, 
and  if  there  has  been  no  delivery,  or  an  offer 
to  deliver,  the  stock,  the  measure  of  dam- 
ages is  not  the  value  of  the  stock,  but  only 
such  as  would  result  from  a  loss  of  the  sale. 
Thrasher  v.  Pike  County  R.  Co.,  25  ///.  393. 

In  an  action  for  failure  to  furnish  passen- 
ger cars,  as  agreed  upon  for  an  excursion  at 
a  stipulated  price,  the  measure  of  damages 
would  be  the  amount  which  the  plaintiff 
would  have  received  as  passage  money  if 
tlie  train  had  gone  as  proposed,  less  the 
amount  agreed  to  be  paid  for  the  use  of  the 
cars.  Hlinois  C.  R.  Co.  v.  Demurs,  44  ///. 
292. 

*  See  also  ante,  24  ;  post,  74. 

Ste  also  Ai'i'EAL  and  £rror,  48;  Con- 
TRACTS,  101  ;  Crossing  ok  Railrhaps,  41- 
40 ;  Dkath  nv  Wrongful  Act,  380  ;  Ei.e- 
VATKD  Railways,  41,  145;  Eminent  Do- 
main, 043-720;  Patents  for  Inventions, 
23 ;  Triai.,  00. 

+  Damages  (or  breach  of  executory  contract. 
Loss  of  profits,  etc.,  see  note.  42  Am.  Dec  48. 

Measure  of  damages  (or  a  delay  in  carrying  a 
theatrical  troupe,  see  26  Am.  &  Eng.  R.  Cas. 
262,  abstr. 


The  damages  to  be  allowed  for  the  breach 
of  the  contract  must  be  such  as  are  fore- 
seen, or  might  be  foreseen,  as  likely  to 
result  from  a  breach  of  the  contract  or  obli- 
gation, assumed  or  implied.  Pruitt  v.  Han- 
nibal &•  St.  /.  R.  Co.,  62  Mo.  527. 

Where  two  parties  have  made  a  contract, 
which  is  broken  by  one  of  them,  the  dam- 
age which  the  other  party  ought  ordinarily 
to  receive  for  such  breach  should  be  such  as 
either  arises,  in  the  usual  course  of  things 
from  the  breach  itself  or  such  as  may  be 
reasonably  supposed  to  have  been  contem- 
plated by  both  parties,  at  the  time  of  con- 
tracting, as  the  probable  result  of  its  breach. 
Pacific  Exp.  Co.  v.  Darnell,  62  Te.v.  639. 

The  party  injured  by  the  breach  of  a  con- 
tract is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses 
sustained,  provided  such  damages  may 
fairly  be  supposed  to  have  been  within  the 
contemplation  of  the  parties  when  they 
made  the  contract,  and  are  certain  both  in 
their  nature  and  in  respect  to  the  cause 
from  which  they  proceed.  Hunt  v.  Oregon 
Pac.  R.  Co.,  13  Sawy.  {U.S.)  516,  36  Fed. 
AV/.  481. 

51.  Breach  of  contract  as  to  place 
of  construction  of  road.— The  dam- 
ages to  which  plaintiff  is  entitled  for  injuries 
to  his  real  property  are  the  actual  deprecia- 
tion in  value  caused  by  defendant's  breach 
of  contract,  as  such  depreciation  is  estab- 
lished by  the  evidence,  exclusive  of  all  re- 
mote, or  fanciful,  or  speculative  injuries: 
though,  in  order  to  account  for  and  support 
their  opinion  of  depreciated  value,  the  wit- 
nesses may  be  permitted  to  state  all  causes 
of  injury  which  they  think  go  to  make  up 
the  depreciation  to  which  they  testify. 
Hutchinson  v  Chicago  <&^  N.  IF.  R.  Co.,  37 
Wis.  582. — Following  Snyder  v.  Western 
Union  R.  Co.,  25  Wis.  60.— Quoted  in 
Neilson  v.  Chicago,  M.  &  N.  W.  R.  Co.,  14 
Am.  &  Eng.  R.  Cas.  239,  58  Wis.  516. 

Statements  by  witnesses  of  causes  of  de- 
preciation do  not  go  to  the  jury  as  evidence 
to  assess  damages  upon,  but  only  as  means 
by  which  the  jury  can  estimate  the  value  of 
the  evidence  as  to  the  depreciated  value. 
Hutchinson  v.  Chicago  <S-  N.  JV.  R.  Co.,  37 
lVi.i.  582. 

52.  Breach  of  contracts  of  sale, 
generally.— In  case  of  a  'each  of  con- 
tract the  proper  measure  of  damages  is  the 
difference  between  the  price  agreed  to  be 
paid  and  the  cost  of  the  article  to  the  plain- 
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tiff.  Allegheny  Valley  R.  Co.  v.  Steele,  i 
Pennyp.  (Pa.)  312. 

Where  a  company  is  sued  for  failing  to 
receive  coal  which  it  had  contracted  to  buy, 
the  measure  of  damages  is  the  profit  which 
the  plaintiff  would  have  made  if  the  con- 
tract had  been  performed.  Baltimore  6^-0. 
R.  Co.  V.  Brydofi,  25  Am.  &»  Eng.  R.  Cas. 
287.  65  Aid.  198.  7  Cent.  Rep.  396,  3  Atl. 
Rep.  306,  9  Atl.  Rip.  126. 

The  measure  of  damages  in  a  suit  for  the 
breach  of  an  executory  contract  to  pur- 
chase railroad  slock  is  the  difference  be- 
tween the  value  of  the  stock  at  the  agreed 
price  and  its  actual  or  market  value  at  the 
date  of  the  breach  of  the  contract.  Rand 
V.  White  Mountains  R.  Co.,  40  A^.  H.  79. 

When  property  having  a  market  value 
has  been  destroyed,  and  a  recovery  in  dam- 
ages is  sought,  the  measure  of  damages  is 
tlie  market  value;  but  property  may  have  a 
value  for  which  a  recovery  may  be  had  if 
destroyed,  though  it  have  no  actual  market 
value  ;  and  in  such  case  other  means  of 
valuation  must  be  resorted  to  than  an  in- 
vestigation of  its  m.arket  value.  Prettyman 
V.  Oregon  R.  Sf  N.  Co.,  13  Or  eg.  341,  10 
Pac.  Rep.  634. 

A  purchaser  misled,  to  his  prejudice,  by 
representations  of  a  railway  agent,  made  in 
the  sale  of  lots  at  a  depot  town,  as  to  the 
future  location  of  the  road  with  reference 
thereto,  cannot,  in  an  action  for  damages, 
recover  the  value  of  the  improvements 
made  on  the  property  bought;  such  dam- 
ages would  be  too  remote.  The  measure  of 
damages  would  be  the  difference  ordinarily 
between  the  contract  price  and  the  actual 
value  of  the  property.  Greenwood  v.  Pierce, 
58  Tex.  130. 

Where  a  company  breaks  a  contract  by 
which  it  agrees  to  take  a  certain  number  of 
iron  chairs,  in  assessing  the  contractor's 
damages  it  is  proper  to  consider  subcon- 
tracts made  by  him  for  the  supply  of  such 
chairs,  together  with  the  fact  that  he  had 
built  a  foundry  for  their  manufacture.  Cort 
v.  Ambergate,  N.  £•-•  H.  <S^  E.  J.  R.  Co.,  17 
Q.  B.  127,  \ljur.  877,  20  L.J.  Q.  B.  460. 

53.  Frniiil,  or  breach  <>f  warranty 
in  sale. — In  an  action  for  deceit  in  the 
sale  of  a  railroad  eating-house,  fixtures,  fur- 
niture, and  the  business  of  keeping  it  as  a 
whole,  and  for  a  single  unapportionable 
consideration,  the  value  of  the  house,  etc., 
estimated  separately  from  the  business,  and 
without  reference  to  it,  is  not  a  proper  basis 


for  the  computing  damages.  The  value  of 
the  business  should  also  be  included. 
Market  v.  Moudy,  13  Neb.  322,  14  N.  IV. 
Rep.  409. 

The  measure  of  damages  for  a  breach  of 
warranty  in  a  sale  of  mortgage  coupons  is 
their  purchase  price,  where  there  is  no  evi- 
dence of  their  market  value  at  the  time  of 
sale.  South  Covington  &^  C.  S.  R.  Co.  v. 
Gest,  34  Fed.  Rep.  628  ;  affirmed  in  36  Fed. 
Rep.  307. 

54.  Breach  of  eiiga^rcincnts  re- 
{i^arding  the  right  of  way.— The 
measure  of  diimages  for  the  breach  of  a 
covenant  binding  a  company  to  stop  its 
trains  on  plaintiff's  land  and  to  permit  him 
to  cultivate  the  right  of  way,  is  the  differ- 
ence between  the  present  value  of  his  lands 
and  their  increased  value  if  the  covenants 
had  been  fully  performed — that  is,  the  ad- 
ditional value  which  would  have  accrued  to 
the  lands  from  such  performance;  and  the 
plaintiff  may,  at  his  election,  declare  for  a 
total  breach  and  claim  in  one  action  the 
damages  running  through  many  years. 
Mobile  6-  M.  R.  Co.  v.  Gilmer,  85  Ala.  422, 
5  So.  Rep.  138. 

In  an  action  against  a  railroad  company 
for  a  breach  of  contract,  where  plaintiff  has 
conveyed  a  right  of  way  over  his  lands  in 
consideration  that  the  company  will  build  a 
depot  thereon,  the  measure  of  damages  for 
failing  to  build  the  depot  is  the  value  of  the 
right  of  way  conveyed  and  an  amount  suf- 
ficient to  cover  the  depreciation  of  the  land 
not  conveyed,  together  with  an  amount  suf- 
ficient to  cover  the  increase  in  the  value  of 
his  land  had  the  depot  been  built,  disre- 
garding any  enhancement  of  its  value 
caused  by  the  building  of  the  road.  Louis- 
ville. St.  L.  6-  T.  R.  Co.  v.  iXea/us,  (Ay.)  18 
S.  IF.  Rep.  1030. — Reviewing  Watterson  7/. 
Allegheny  Valley  R.  Co.,  74  Pa.  St.  20S. 

Where  a  party,  who  has  agreed  to  convey 
land  for  a  certain  sum  to  a  railroad  corpora- 
tion for  the  site  of  a  road,  refuses  to  per- 
form his  agreement,  and  obtains  an  assess- 
ment, according  to  law,  of  his  damages 
caused  by  the  laying  out  of  the  road  over 
his  land,  the  measure  of  the  damages  to 
which  he  is  liable  for  breach  of  his  agree- 
ment is  the  excess  of  the  sum  assessed  at 
law  over  the  sum  for  which  he  agreed  to 
convey  the  land.  Western  R.  Corp. v.  Bab- 
cock,  6  Afetc.  (Mass.)  346, 

In  an  action  by  a  railroad  corporation  on 
a  contract,  whereby  the  defendants  agreed 
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to  secure  a  right  of  way  for  the  corporation 
free  of  expense  to  it  between  two  given 
puints,  it  appeared  that  the  defendants  failed 
to  perform  the  contract,  and  the  corporation 
acquired  the  right  of  way  in  the  usual  man- 
ner. It  was  agreed  that  the  plaintitT  was 
entitled  to  recover  such  sum  as  the  plaintiff 
had  paid  or  was  bound  to  pay  for  the  right 
of  way.  HM,  that  the  plaintiff  was  entitled 
to  recover  as  damages  the  following  items : 
(I)  Land  taken  for  the  roadbed  five  rods 
in  width,  and  also  land  outside  the  limit  of 
five  rods,  if  necessary  for  the  proper  con- 
struction and  security  of  the  road.  (2) 
Land  damages  for  land  taken  for  the  use  of 
the  road,  ordered  to  be  paid  by  the  county 
commissioners  to  one  of  the  defendants,  al- 
though the  same  had  not  been  paid,  he  hav- 
ing appealed  and  failed  to  prosecute  his 
appeal.  (3)  Money  paid  for  building  farm 
bridges  over  the  road,  and  for  building  a 
bank  wall,  if  the  land  damages  were  de- 
creased thereby  to  an  amount  equal  to 
their  cost.  (4)  The  ordinary  legal  costs  in 
land-damage  cases,  and  compensation  paid 
to  attorneys  at  law  and  other  agents  for 
their  services  in  relation  to  the  settlement 
of  land  damages.  He/d  also,  that  the 
plaintiff  was  not  entitled  to  recover:  (i) 
Land  damages  paid  for  land,  outside  the 
limits  of  five  rods,  taken  for  stations  or  for 
procuring  gravel  to  be  used  in  the  con- 
struction of  the  road.  (2)  Money  paid  to 
county  commissioners  for  their  services  in 
assessing  land  damages.  New  Haven  &* 
N.  Co.  V.  Hayden,  117  Mass.  433,  8  Am.  Ry. 
Rep.  S4. 

Where  a  landowner  relinquishes  a  right 
of  way  over  his  land  to  a  railroad  on  its 
contracting  to  locate  a  depot  thereon,  which 
it  fails  to  do,  he  may  recover  payment  for 
his  land  and  for  all  subsequent  injuries  oc- 
casioned by  the  construction  of  the  road ; 
and  in  estimating  the  damages  the  company 
is  not  entitled  to  any  consideration  such 
as  would  be  appropriate  in  original  condem- 
nation proceedings  on  an  exercise  of  the 
power  of  eminent  domain,  there  being  an 
apparent  want  of  good  faith  in  the  transac- 
tion wliich  presents  no  claim  for  indulgence. 
Hubbard  v.  Kansas  City,  S/.  J.  &*  C.  B.  R. 
Co.,  63  Mo.  68,  20  Am.  Ry.  Rep.  446. 

Where  a  deed  for  a  right  of  way  was  ob- 
tained from  a  landowner  by  fraud  on  the 
part  of  the  company,  the  superior  court  has 
jurisdiction  to  set  aside  tlie  conveyance, 
but  cannot  go  further  in  the  same  action 


and  ascertain  an  enforced  payment  of  dam- 
ages suffered  by  the  grantor  by  reason  of 
the  appropriation  of  his  land  as  a  right  of 
way  by  the  company,  although  such  appro- 
priation was  made  by  the  company  under 
the  deed  in  question,  because  damages  for 
taking  property  can  only  be  assessed  in  the 
statutory  proceeding  for  that  purpose. 
Allen  \.  Wilmington  Sf  IV.  R.  Co.,  102  A'. 
Car.  sSi,  9  S.E."^ Rep.  4. 

55.  Delay  in  carrying  goods.*— 
Where  a  machine  is  ordered  as  freight  and 
is  not  delivered  in  a  reasonable  time  the 
nieasure  of  damage  is  the  rental  value  of 
the  machine  during  the  time  of  the  delay; 
but  where  the  owner  mistakes  the  true 
measure  of  damage  and  sues  to  recover 
profits  which  he  claimed  he  could  have 
made  by  the  use  of  the  machine,  there  be- 
ing no  averment  of  the  rental  value,  it  is 
error  to  admit  proof  of  such  rental  value. 
Gulf,  C.  6-  S.  F.  R.  Co.  v.  Maetze,  2  Tex. 
App.  {Civ.  CrtJ.)  553. 

A  commercial  traveler  suing  for  damages 
on  account  of  delay  in  the  transportation 
of  his  samples  cannot  recover  his  hotel  ex- 
penses during  the  time  he  was  awaiting 
their  arrival  as  an  element  of  the  damages. 
Woodger  v.  Great  Western  R.  Co.,  L.  R.  2 
C.  A  318,  36  L.  J.  C.  P.  ^77,  15  W.  R.  383. 
ISL.T.  579. 

56.  Less  or  destruction  of  goods.f— 
Plaintiff  ordered  a  cotton-gin,  which  was 
delivered  to  him  with  one  essential  piece 
missing.  After  waiting  a  reasonable  time 
he  ordered  another  piece  and  then  sued  the 
company  for  the  cost  of  the  piece  lost. 
The  proof  showed  that  the  extra  piece  it- 
self was  of  no  value  to  plaintiff.  Held, 
that  his  measure  of  damage  was  the  value 
of  the  piece  at  the  time  and  place  it  should 
have  been  delivered,  with  interest  thereon. 
Gulf,  C.  &»  S.  F.  R.  Co.  V.  Maetze,  2  Tex. 
App.  {Civ.  Cas.)  553. 

57.  Dismissal  of  einployc.|— In  an 
action  brought  to  recover  damages  for  the 

*See  also  Carriage  of  MERCHANnisE.  146- 
148,  777-793. 

Measure  of  damages  for  delay  in  carrying 
goods,  see  note,  11  Am.  St.  Rep.  366. 

t  Measure  of  damages,  in  case  of  loss  or  de- 
struction of  goods,  see  note,  21  Am.  &  Eng.  R. 
Cas.  125. 

Measure  of  damages  for  loss  of  goods  or  for 
unreasonable  delay,  see  note,  9  Am.  &  Eng.  R. 
Cas.  334;  21  Id.  142;  30  Jd.  135. 

See  also  Carriage  ok  Merchandise,  47« 
lii'A,  158,  757-809. 

tSee  also  Employes,  7-9. 
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breach  of  contract  of  employment,  full 
damages  for  the  entire  breach  may  be  re- 
covered, for  the  future  as  well  as  for  the 
past,  and  separate  suits  cannot  be  brought 
for  the  wages  that  would  have  fallen  due 
had  the  contract  continued.  East  Tenit., 
V.  &*  G.  A\  Co.  V.  Staul),  7  Lea  {'I'tftn.)  397. 

In  an  action  by  an  employe  for  damages 
for  wrongful  dismissal,  tlie  rule  of  damages 
is  what  would  have  come  to  the  plaintiff 
had  the  contract  continued,  less  whatever  he 
might  earn  in  other  employment  by  reason- 
able diligence,  and  may  be  computed  in 
reference  to  events  to  happen  after  action 
brought.  The  difficulty  of  ascertaining  the 
damages  by  reason  of  the  uncertain  and 
contingent  events  upon  which  they  depend, 
as  the  duration  of  the  plaintiff's  life,  is  no 
objection  to  the  action.  Has/  Tenn.,  V.  &- 
G.  A'.  Co.  v.  S/aul>,  7  Lea  (Tenn.)  397. 

A  company  brought  an  action  against  a 
discharged  employe  for  money  had  and  re- 
ceived. The  employe  pleaded  a  set-off, 
basing  it  upon  the  ground  of  injuries  by 
reason  of  the  wrongful  discharge.  The 
measure  of  damages  to  which  the  employ^ 
was  entitled  by  reason  of  his  unlawful  dis- 
charge was  fixed  by  the  contract  of  employ- 
ment, and  under  it  was  a  stipulated  salary, 
to  be  for  one  year,  less  the  actual  amount 
paid  him,  and  less  the  amount,  of  money 
belonging  to  the  company,  which  he  had 
actually  received  and  not  accounted  for. 
Held,  that  it  was  competent  for  the  com- 
pany, in  reduction  of  such  damages,  to  offer 
in  evidence  that  the  employe  actually 
earned,  or  might  by  diligence  have  earned, 
wages  in  other  employment  or  vocation 
subsequent  to  his  dismissal.  Cumberland 
&•  P.  R.  Co.  V.  Slack,  45  Aid.  161. 

58.  Preventiiif;  perforinancc  of 
work  contracted  for  by  plaintiff.— A 
party  who  has  been  wrongfully  deprived  of 
the  profits  of  an  executory  contract  may 
recover  the  diffeif^nce  between  the  amount 
he  would  have  been  entitled  to  on  perform- 
ance and  the  amount  it  would  have  cost 
him  to  perform  the  contract.  Cinciimati, 
/..  St.  L.  &*  C.  R.  Co.  v.  Lutes,  112  Ind.  276, 
w  N.E.  Rep.  784,  \i,N.E.  Rep.  706,  9  West. 
Rep.  388. 

And  in  such  case  the  burden  is  upon  the 
defendant  to  prove  that  the  plaintiff  could 
have  procured  other  work  from  which 
profits  would  have  accrued,  thereby  pre- 
venting, or  at  least  reducing,  the  damages 
for  which  he  sues.  Cincinnati,  /.,  St.  L.  &• 
3  D.  R.  D.— 45. 


C.  R.  Co.  v.  Lutes,  112  Ind.  276,  9  West.  Rep. 
388,  II  A'.  E.  Rep.  784,  14  X.  E.  Rep.  706 

Plaintiff  delivered  to  defendant  at  N.  Y. 
money  for  a  passage  ticket  fr(jni  J.  to  C,  to 
be  delivered  on  that  day  to  R.,  a  niuseunj 
freak  at  J.,  and  stated  at  the  time  it  was 
essential  tiiat  it  be  delivered  thai  day,  that 
R.  might  proceed  to  C,  where  he  was  to 
appear  four  days  later  to  be  exhibited  pur- 
suant to  a  contract  made  by  plaintiff.  The 
ticket  was  not  delivered  and  R.  failed  to 
appear  at  C,  whereby  plaintiff  lost  the 
profits  on  his  contract  for  exhibition.  Held, 
that  plaintiff's  statement  was  sufficient  to 
put  defendant  upon  inquiry,  and  that  de- 
fendant, not  having  made  such  inquiry,  must 
be  deemed  to  have  intended  to  assume  the 
responsibility  for  such  damage  as  plaintiff 
would  sustain  from  the  M'each  of  the  en- 
gagement to  exhibit  the  freak,  so  far  as  it 
was  occasioned  by  its  own  breach  of  con- 
tract. Liman  v.  Pennsylvania  R.  Co.,  24 
N.  Y.  Supp.  824,  54  N.  Y.  S.  R.  245,  4il/w. 

539- 

Where  one  party  agrees  to  do  certain 
work  for  another,  in  consideration  of  cer- 
tain compensation,  but  the  latter  prevents 
the  performance  of  the  contract,  though  the 
former  is  willing  and  able  to  carry  out  his 
part  thereof,  the  damage  recoverable  for  the 
breach  is  only  the  outlay  already  incurred 
and  the  profits  which  might  be  realized  had 
the  work  been  completed  ;  or  in  place  of  the 
outlay  recovery  may  be  had  for  the  services 
already  performed,  and  damages  for  being 
prevented  completing  the  performance,  pro- 
vided the  compi"  sation  is  capable  of  being 
divided.  Hambly  v.  Delaware,  M.  &•  V.  R. 
Co.,  21  Fed.  Rep.  541. 

50.  Failure  to  build  fences,*  cross- 
in{i:.s,t  Htations,!  etc. — A  defendant,  in 
consideration  of  the  grant  of  a  right  of  way 
through  plaintiff's  land,  agreed  to  build  for 
the  plaintiff  a  certain  wagon  road  ;  also  to 
fence  both  sides  of  the  way.  In  an  action 
for  a  breach  of  this  contract — held,  that  the 
plaintiff  was  entitled  to  recover  what  it 
would  reasonably  cost  to  constru'"t  the  road 
and  fence.  Taylor  v.  North  Pac.  C.  R. 
Co.,  56  Cal.  317.— Explaining  Chamber- 
lain V.  Parker,  45  N.  Y.  572. — Revikwku  in 
Cincinnati  S.  R.  Co.  v.  Hudson,  88  Ky. 
480. 

»See  also  Fences.  OO-lOl. 
,  +See  also  Crossing  ok  Streets,  etc,  14, 
35,112. 
^See  also  Stations,  etc,  43. 
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Where  in  a  contract  granting  a  right  of 
way  tlie  railroad  made  certain  agreements, 
the  plaintiff  is  entitled  to  recover  for  the  vio- 
lation of  such  promises  his  past  injury,  and 
also  the  future  cost  necessary  to  do  for  him- 
self what  tlie  company  failed  to  do.  Where 
by  reason  of  the  company's  failure  to  per- 
form, the  plaintiff  is  prevented  from  having 
access  to  a  portion  of  his  land  beyond  its 
road,  the  difference  between  the  value  of 
his  land  without  such  portion,  and  its  whole 
value,  with  no  obstruction  to  such  portion, 
should  be  found;  and  such  difference  less- 
ened by  what  such  portion  would  briny  by 
itself,  forms  an  amount  beyond  whi;  li  his 
damages  cannot  go.  Atlanta  6^  /..  A'.  Co. 
V.  Hodnett,  29  Ga.  461. 

In  a  suit  for  a  failure  to  erect  a  depot 
building  upon  the  plaintiff's  land,  and  also 
to  erect  a  sufficient  fence  on  each  side  of  a 
strip  of  land  conveyed  by  plaintiff,  as  it  un- 
dertook to  do  in  consideration  of  the  con- 
veyance to  it,  the  value  of  the  strip  of  land, 
and  the  damage  occasioned  to  the  balance 
of  the  farm  by  the  failure  to  fence  it,  is  the 
natural  and  proximate  damage  which  the 
plaintiff  is  entitled  to  recover.  Any  sup- 
posed damage  to  the  farm  on  account  of  the 
failure  to  build  the  depot,  growing  out  of 
anticipated  increased  value,  is  too  remote. 
Kockford,  R.  I.  &^  Si.  L.  N.  Co.  v.  Beckemeier, 
72  ///.  267. 

Where  a  deed  conveying  a  right  of  way 
for  a  certain  named  sum  contained  an  agree- 
ment on  the  part  of  the  company  to  fence 
the  right  of  way  and  build  crossings,  for  a 
failure  on  the  part  of  the  company  to  build 
tlie  fence  and  put  in  the  crossings  as  agreed, 
the  measure  of  damages  is  the  difference  in 
the  rental  value  of  the  land.  Hull  v.  Chi- 
cago, B.  &•  P.  A'.  Co.,  20  Am.  6h  Ettg.  K.  Cas. 
341,  65  Lnt/a  713,  22  A'.  IV.  Rep.  940. — Fol- 
lowing Varner  v.  St.  Louis  &  C.  R.  Co.,  55 
Iowa  677. 

A  company,  in  consideration  of  an  amica- 
ble settlement  of  his  damages  by  the  owner 
of  land  taken  for  their  road,  agreed  with 
him  to  fence  the  land  taken,  and,  failing  to 
do  so  within  a  reasonable  time,  were  sued 
by  him  for  breach  of  the  agreement.  Held, 
that  a  subsequent  erection  of  the  fences 
by  them,  without  the  plaintiff's  consent 
or  approbation,  did  not  affect  his  right 
to  recover;  and  that  the  measure  of  his 
damages  was  the  sum  which  it  would  fairly 
cost  to  erect  the  fences  according  to  agree- 
ment.   Laivton  v.  Fitchbttrg  R.  Co.,  8  Cush. 


(Jlfass.)    230.  —  Reviewed   in   Cincinr 
Southern  R.  Co.  v.  Hudson,  88  Ky.  480. 

A.  conveyed  to  a  company  a  piece  of  land, 
the  consideration  expressed  in  the  deed  be- 
ing $1 ;  there  was  also  a  verbal  agreement 
that  the  railroad  company  would  erect  a 
freight  station  upon  the  land,  and  give  A. 
an  annual  pass  for  himself  and  wife  over  the 
road.  The  company  took  possession  of  and 
occupied  the  land,  but  failed  to  erect  the 
station,  whereupon  A.  brought  an  action  of 
assumpsit  against  the  company,  //eld,  the 
measure  of  damages  was  the  injury  A.  had 
sustained  by  reason  of  the  non-erection  of 
the  freight  station.  U'est  Cluster  &*  /\  R. 
Co.  v.  Broomall,  {Pa.)  26  Aw.  &*  Ene;.  R.  Cas. 
591,  3  At  I.  Rep.  444. 

(JO.  Failure  to  grade,  pave,  «  ' 
Ijravel  street. — Where  a  covenantee  ' 
made  repairs  for  which  the  covenantor 
bound,  but  neglected  to  make,  the  su... 
actually  expended  by  the  former  is,  prima 
facie,  the  amount  of  damages,  and,  where 
no  fraud  is  shown  to  impeach  the  reason- 
ableness of  the  account,  is  the  sum  he  is 
entitled  to  recover — this  rule  applied  in  the 
case  of  covenants  on  the  part  of  a  street-car 
company  to  lay  certain  pavements  which  it 
failed  to  do.  Mayor,  etc.,  of  New  VorA  v. 
Second  Ave.  R.  Co.,  26  A>/i.  &*  Eng.  R.  Cas. 
546,  102  N.  V.  572,  7  JV.  E.  Rep.  905.  2  A'.  V. 
S.  R.  526,  55  Am.  Rep.  839;  affirming  31 
Hun  241. — Reviewed  in  Binjihamton  v. 
Binghamton  &  P.  D.  R.  Co.,41  N.  Y.  S.  R. 
83.  61  Hun  479,  16  N  Y.  Supp.  225. 

The  measure  of  damages  for  the  breach 
of  a  contract  on  the  p;irt  of  a  company  to 
grade  and  gravel  the  streets  used  by  it,  is 
the  reasonable  cost  of  doing  or  completing 
the  work  ;  and  upon  such  breach  a  right  of 
action  accrues  for  full  damages,  although 
the  work  has  not  been  done  or  completed 
l)y  the  village.  Cincinnati  &*  S.  R.  Co.  v. 
Cart/iage,  5  Am.  &•  /Ung.  R.  Cas.  306,  36 
O/iioSt.  631.— Distinguishing  Missouri,  K. 
&  T.  R.  Co.  V.  Ft.  Scott,  15  Kan.  490. 

01.  Failure  to  issue  bonds  as 
agreed. — If  an  obligation  is  executed  for  a 
sum  of  money,  to  be  paid  in  the  bonds  of  a 
railroad  company,  and  said  obligation  is  not 
complied  with,  the  measure  of  damages  in 
an  action  thereon,  or  when  offered  as  a  set- 
off, is  the  nominal  value  of  the  bonds,  and 
not  the  value  at  which  they  might  be  rated 
in  the  market.  Memp/iis  &*  L.  R.  R.  Co.  v. 
Walker,  2  Head  { Tenn:)  467, 

Certain    individuals    subscribed   to   the 
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capital  stock  of  a  railroad  to  secure  an  ex- 
tension, the  consideration  expressed  being 
the  benefit  that  would  accrue  to  the  sub- 
scribers from  such  extension,  and  that  the 
company  should  issue  to  such  subscribers  its 
first-mortgage  bonds  to  an  amrunt  equal  to 
such  subscriptions.  In  an  action  against 
the  company  for  failure  lo  deliver  such 
bonds,  the  measure  of  damages  is  the  high- 
est market  value  of  the  bonds  between  the 
time  they  should  have  been  delivered  and 
the  time  of  trial,  together  with  interest. 
San  Antonio  &*  A.  P.  Ji.  Co.  v.  Eusck,  {Tex. 
Civ.  App.)  21  S.  IV.  Kep.  164. 

The  purchaser  of  first-mortgage  railroad 
bonds  canceled  them  under  a  contract  en- 
tered into  by  the  company  to  issue  second- 
mortgitge  bonds  to  be  subject  to  certain 
first-mortgage  bonds  to  be  issued  to  third 
parties  for  the  purpose  of  enabling  the 
company  to  complete  its  road.  In  an  action 
for  a  failure  to  issue  the  second-mortgage 
bonds  the  measure  of  damages  is  the 
amount  of  bonds  called  for  by  the  agree- 
ment; but  this  amount  is  subject  to  said 
first-mortgage  bonds  issued  as  above  stated 
to  complete  the  road.  Fidelity  Ins.  T.  «S» 
S.  D.  Co.  V.  Shenandoah  Valley  Ji.  Co.,  43 
Am.  &•  Eng.R.  Cas.  356,  33  W,  Va.  761,  11 
S.  E.  Kep.  58. 

02.  Failure  to  maintain  cattle- 
passes,  side  tracks,  etc.—  A  railroad 
company  had  agreed  to  keep  in  repair  cer- 
tain cattle-passes  under  the  track  of  its 
road  for  the  benefit  of  the  owner  of  the 
land.  Held,  that  in  an  action  for  damages 
for  neglecting  to  keep  the  same  in  repair, 
the  plaintiff  could  recover  only  damages  up 
to  the  time  of  bringing  the  suit,  and  not 
prospective  damages.  Phelps  v.  Hew  Haven 
&^  N.  Co.,  43  Conn.  453. 

A  railroad  company  used  the  surface  of 
certain  land  in  consideration  of  the  build- 
ing and  maintaining  perpetually  a  side  track 
in  front  of  certain  lots,  and  covenanted  to 
that  effect.  Defendant  company  succeeded 
to  the  rights  of  the  first  company  and  as- 
sumed its  indebtedness  incurred  in  the  con- 
struction of  the  road,  and  subsequently 
took  up  the  side  track  and  abandoned  it. 
In  an  action  by  the  landowner  for  damages 
resulting  from  a  breach  of  the  covenant 
entered  into  by  the  first  company — held,  re- 
covery might  be  against  the  second  com- 
pany, and  that  tiie  proper  measure  of  dam- 
ages was  the  difference  between  the  value 
of  plaintiff's  lots  with  the  side  track  oper- 


ating and  their  value  without  it,  and  not  the 
difference  between  the  annual  rental  value 
of  the  lots  with  the  side  track  and  without 
it.  Ainsden  v.  Dubuque  <S-"  S.  C.  A".  Co.,  28 
Iowa  542.  — Review EU  in  Lake  Shore  &  M. 
S.  R.  Co.  V.  Cincinnati.  S.  &  C.  R.  Co.,  30 
Ohio  St.  604. 

03.  Mental  suffering:.*—  A  w  iow 
may  recover  d;ima,s;cs  for  mental  suffering 
caused  by  the  negligence  of  a  company  in 
failing  to  deliver  promptly  the  body  of  her 
deceased  husband,  wliicli  it  had  utiflertaken 
to  transport.  I/ale  v.  Bonner,  49  Am.  ^ 
Kng.  R.  Cas.  135,  82  Tex.  33.  17  S.  It',  /up. 
605.  -Applying  Western  Union  Tel.  Co.  v. 
Simpson,  73  Te.x.  422. 

Plaintiff  contracted  for  a  special  train  to 
take  him  to  the  bedside  of  a  sick  parent. 
Damages  could  not  properly  be  recovered 
in  an  action  for  breach  of  such  contract,  for 
disappointment  and  mental  suffering  merely 
resulting  from  delay  in  a  departure  of  the 
special  train,  ll'ilcox  v.  Richmond  &'  I). 
R.  Co.,  52  Fed.  Rep.  264,  8  U.  S.  App.  1 18,  3 
C.  C.  A.  73.— Quoting  Griffm  v.  Colver,  16 
N.  Y.  489;  Lynch  v.  Knight,  9  H.  L.  Cas. 
598. 

A  party  not  privy  to  a  contract  cannot 
recover  damages  for  injury  to  his  feelings 
from  a  breach  of  the  same,  unless  such  a 
right  of  action  is  given  in  express  terms  by 
statute.  Gulf,  C.  &^  S.  F.  R.  Co.  v.  Levy, 
59  Tex.  563. 

Where  a  married  woman,  just  recovered 
from  a  spell  of  sickness,  and  desirous  of  re- 
turning to  her  home  and  family,  applied  to 
the  ticket  agent  of  a  railroad  for  a  ticket 
and  transportation  over  said  road,  and  of- 
fered to  pay  said  agent  the  price  of  said 
ticket,  this  occurring  about  ten  o'clock  at 
night,  and  a  few  minutes  before  the  train 
passed  the  station  ;  but  owing  to  the  care- 
lessness and  inattention  of  the  ticket  agent 
she  failed  to  get  her  ticket,  and  the  agent 
also  failing  to  signal  the  train  to  stop  at 
said  station,  it  passed  on  without  her,  and 
afterwards  she  was  compelled  to  walk  a  dis- 
tance of  about  two  miles  over  a  tiresome 
road,  in  the  night,  to  get  a  place  to  stay  the 
balance  of  the  night;  and  that  by  reason  of 
all  this  she  became  sick,  and  remained  sick 
a  longtime,  and  suffered  mentally  and  phys- 
ically— held,  that  the  correct  conclusions  of 
law  were  found  by  the  trial  court  as  follows  : 
"I.   Plaintiff  was  entitled  to  judgment  for 

*  See  also  ante,  14,  4G  ;  pes  I,  71,  89. 
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damages  which  resulted,  and  might  reason- 
ably be  expected  to  result,  from  being  left 
under  the  circumstances.  2.  Mental  suffer- 
ing may  be  estimated  as  a  basis  for  dam- 
ages. 3.  The  negligence  of  the  agent  is  the 
negligence  of  the  railroad  company,  and 
the  defendant  is  liable  therefor."  Houston 
&*  T.  C.  R.  Co.  V.  Rand,  i  iex.  App.  (Civ. 
Cas.)  100. 

2.  In  Actions  for  Torts  or  Wrongs.* 

64.  General  rules.— No  fixed  rule  ex- 
ists for  estimating  the  damages  to  one  in- 
jured by  the  negligence  of  a  railroad 
company.  Central  R.  fi-  B.  Co.  v.  Passmore, 
90  Ga.  203,  1 5  S.  E.  Rep.  760. 

The  rules  and  principles  of  law  applicable 
tc  the  relation  of  master  and  servant  apply 
equally  to  corporations  and  their  agents, 
and  damages  resulting  from  the  negligence 
of  both  classes  of  persons  arc  measured  by 
the  same  rule.  Denver,  S.  P.  &*  P.  R.  Co. 
V.  Conway,  8  Colo,  i,  54  Am.  Rep.  537.  5  Pac. 
Rep.  142. 

A  party  will  be  entitled  to  as  much  dam- 
ages for  any  wrong  or  injury  quietly  en- 
dured as  if  he  violently  resisted.  Southern 
Kan.  R.  Co.  v.  Hinsdale,  34  Am.  &•  Eng.  R. 
Cas.  256,  38  Kan.  507,  16  Pac.  Rep.  937. 

The  fact  that  there  is  no  certainty  in  the 
measurement  of  damages  can  afford  no  rea- 
son for  refusal  to  award  compensation  for  a 
wrong  or  injury  done  to  plaintiff — applied 
in  the  case  of  an  injunction  seeking  to  en- 
join the  construction  of  a  street  railway 
alleged  to  be  an  infringement  of  the  exclu- 
sive franchise  of  another  street  railway. 
Omaha  Horse  R.  Co.  v.  Cable  Tram-  Way  Co., 
32  Fed.  Rep.  727. 

One  guilty  of  an  act  of  negligence  will  be 
held  to  have  foreseen  and  to  be  resp^msible 
for  whatever  consequences  resulted  from 
his  negligence,  without  the  intervention  of 
some  other  independent  agency  discon- 
nected from  the  primary  fnult  and  self- 
operating,  although,  in  advance,  tlie  actual 
result  may  have  seemed  improbable.  Quig- 
ley  V.  Delaware  &*  H.  Canal  Co.,  142  Pa. 
St.  388,  21  Atl.  Rep.  827.  Hunting  v.  H(^- 
sett,  48  Am.  (S-  Eng.  R.  Cas.  87,  139  Pa.  St. 
363,  21  Atl.  Rep.  31.  Compare  also  Holyoke 
V.  Grand  Trunk  R.  Co.,  48  A^.  /f.  541. 

65.  Ii^urieg  tc  property,  yeuer- 

•  See  also  ante,  2. 


ally.* — The  measure  of  damages  for  ob- 
structing plaintiff's  right  of  way  is  the  dif- 
ference between  the  fair  rental  value  with 
the  crossing  obstructed  and  the  same  with 
it  unobstructed.  Brakken  v.  Minneapolis 
&»  St.  L.  R.  Co.,  31  Minn.  45,  16  A^.  W. 
Rep.  459.— Following  Brakken  v.  Minne- 
apolis &  St.  L.  R.  Co.,  29  Minn.  41. 

In  estimating  tlie  damages  to  real  prop- 
erty occasioned  by  the  negligence  of  an  ad- 
joining owner  in  failing  to  keep  his  water- 
pipes  in  proper  repair,  plaintiff  was  entitled 
to  recover  the  actual  damages  sustained  by 
him  by  the  wrongful  omission  of  the  de- 
fendant's duty,  as  well  as  such  expenses  as 
are  reasonably  necessary  to  protect  a  wall 
from  further  injury  from  the  flow  of  water. 
Comstock  V.  New  York  C.  <&-  H.  R.  R.  Co., 
^ZHun  {N.  K)  225,  \7  N.Y.  S.  R.  937. 

In  an  action  to  enjoin  a  company  from 
maintaining  a  switch  on  plaintiff's  land  in 
a  highway,  where  the  equitable  relief  is 
granted,  the  loss  of  the  use  of  the  premises 
up  to  the  time  of  the  trial  may  be  included 
in  the  damages  allowed.  Burditt  v.  New 
York  C.  6r-  H.  R.  R.  Co.,  55  N.  Y.  S.  R.  18, 
71  Hun  361,  24  A''.  Y.  Supp.  11 37.— Fol- 
lowing Roberts  v.  New  York  El.  R.  Co., 
128  N.  Y.  455,  40  N.  Y.  S.  R.  454. 

The  market  value  of  property  destroyed 
or  injured  is  the  proper  measure  of  dam- 
ages, and  a  charge  to  the  jury  should  so 
state  it.  Ft.  Worth  6«'  D.  C.  R.  Co.  v. 
Scott,  2  Tex.  App.  (Civ.  Cas.)  137. 

The  measure  of  damages  for  a  team  killed 
and  a  wagon  destroyed  by  a  passing  train 
on  a  crossing,  is  their  reasonable  cash  value 
at  the  time  of  their  loss,  with  interest 
thereon  until  the  time  of  trial.  Galveston, 
H.  &*  S.  A.  R.  Co.  V.  Matula,  (Tex.)  19  S. 
W.  Rep.  376. 

In  actions  for  personal  injuries,  plaintiff 
is  entitled  to  recover  for  any  loss  or  dam- 
age sustained  by  the  railroad's  nejjligence, 
including  expense  of  medical  attendance,  a 
reasonable  sum  for  pain  and  suffering,  and 
for  what  he  otherwise  would  have  earned. 
Vicksburg  &*  M.  R.  Co.  v.  Putnam,  27  Am. 
&>  Eng.  R.  Cas.  291,  118  U.  S.  545,  7  Sup. 
Ct.  Rep.  I.— Followed  in  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Needham,  54  Am.  &  Eng.  R. 
Cas.  88,  52  Fed.  Rep.  371,  10  U.S.  App.  330, 

*  See  also  ante  23,  48. 

Cost  of  restoration  as  measure  of  damages  for 
injuries  to  real  property,  as  in  cases  of  throwing 
dirt  on,  digging  ditches,  etc.,  see  note,  17  L,  R. 
A.  .(26. 
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3  C.  C.  A.  129.  Quoted  in  Richmond  & 
D.  R.  Co.  V.  Allison,  86  Ga.  145. 

Where  a  vessel  is  injured  by  collision,  the 
proper  measure  of  damages  is  the  loss 
necessarily  incurred  in  repairing  the  injury, 
and,  also,  compensation  for  the  use  of  the 
boat  during  the  time  necessary  to  repair  and 
fit  her  for  future  use.  Missouri  River 
Packet  Co.  V.  Hannibal  Of  St.  J.  R.  Co.,  i 
McCrary  (U.  5.)  281,  2  Fed.  Rep.  285. 

The  plaintiff  came  to  the  depot  of  the 
defendants'  railroad  at  S.,  with  his  wagon, 
to  haul  to  the  town  of  R.  a  load  of  dry 
goods,  and  was  directed  by  the  defendants' 
agent  who  had  charge  of  the  depot,  where 
to  back  his  wagon  and  receive  the  load. 
While  he  was  engaged  in  loading  the 
wagon,  at  the  place  designated,  through  the 
defendants'  negligence  it  was  run  into  by 
the  defendants'  cars  and  seriously  dam- 
aged, so  as  to  be  unable  to  convey  its  load. 
In  an  action  on  the  case  the  court,  upon 
these  facts  appearing,  instructed  the  jury 
that  the  measure  of  damages  was  the  dam- 
age done  to  the  wagon,  the  loss  of  the  trip 
in  which  the  plaintiff  was  engaged,  and  the 
loss  of  the  use  of  the  wagon  until,  by  proper 
diligence,  the  plaintiff  could  get  it  repaired. 
Held,  that  the  instruction  was  correct. 
Shelbyville  Lateral  Branch  R.  Co.  \.Lewark, 

4  Ind.  471.— Approved  in  Keyes  v.  Min- 
neapolis &  St.  L.  R.  Co.,  36  Minn.  290,  30 
N.  W.  Rep.  888.  Followed  in  Shelby- 
ville Lateral  Branch  R.  Co,  v.  Lynch,  4 
Ind.  494. 

00.  Injury  -to  or  destruction  of 
crops,  fruit  trees,  etc.* — Where  a  com- 
pany is  sued  for  destroying  growing  fruit 
trees  the  measure  of  damage  is  the  depre- 
ciation in  the  value  of  the  land  by  reason  of 
their  destruction,  and  not  the  value  of  the 
trees  in  themselves.  Hasktll  v.  Northern 
Adirondack  R.  Co.,T\Hun  380,  26  N.  Y. 
Sii/>f>.  59S,  56  A^.  Y.  S.  R.  303.— Follow- 
ing Dwight  V.  Elmira.  C.  &  N.  R.  Co.,  132 
N.  Y.  199.  Not  following  Whitbeck  v. 
New  York  C.  R.  Co.,  36  Barb.  644. 

In  a  suit  for  the  recovery  of  damages  for 
injury  to  land  and  to  crops  growing  thereon, 
the  general  rule  for  the  measure  of  damage 
is  the  difference  between  the  market  value 
of  the  land  immediately  before  the  injury 
is  done  and  its  market  value  immediately 
after  such  injury.     Growing  crops  upon  the 

*See  also  Cattle-guards,  22,  33;  Cul- 
verts, 20;  Fences,  lOO,  110. 


land  are  a  part  of  the  land,  and  in  estimat- 
ing damages  to  the  land  the  damage  done 
to  the  crops  should  be  considered.  Mis- 
souri Pac.  R,  Co.  V.  Cox,  2  Tex.  App.  (Civ. 
Cas.)  217. 

When  a  crop  is  injured  or  destroyed  the 
measure  of  damage  is  the  actual  value  of  so 
much  thereof  as  was  injured  or  destroyed 
at  the  time  of  such  injury  or  destruction, 
with  legal  interest  from  that  date.  Missouri 
Pac.  R.  Co.  V.  Cox,  2  Tex.  App.  (Civ.  Cas.) 
217.  Texas  6-  St.  L.  R.  Co.  v.  Reid,  i  Tex. 
App.  (Civ.  Cas.)  120. 

Where  immature  cotton  is  destroyed  by 
the  negligence  of  a  railroad  company,  the 
measure  of  damage  is  the  value  of  the  cot- 
ton at  the  time  of  its  destruction,  with  legal 
interest  thereon  till  the  time  of  trial ;  and  it 
is  error  to  permit  proof  of  what  the  cotton 
would  have  yielded  when  mature,  if  it  had 
not  been  destroyed.  Missouri  Pac.  R.  Co, 
v.  Wise,  3  Tex.  App.  (Civ.  Cas:)  461. 

07.  Personal  iiijuries,  {jenerally.* 
— (i)  Rules  of  assessment. — No  precise  '^r 
fixed  rule  can  be  given  to  measure  tlie  ex- 
tent of  the  recovery  in  an  action  for  per- 
sonal injuries.  Walker  v.  Erie  R.  Co.,  63 
Barb.  (N.  K)  260.  Central  R.  &>  B.  Co.  v. 
Passmore,  90  Ga.  203,  \^  S.  E.  Rep.  jto. 
Caples  V.  Central  Pac.  R.  Co.,  6  A'w.  265. 
Dunn  V.  Pennsylvania  R.  Co.,  20  Phila.  (Pa.) 
258. 

The  measure  of  damages  must,  to  a  great 
extent,  depend  upon  the  pains  and  suffering 
of  the  plaintiff,  and  these  cannot  be  accu- 
rately measured  by  amounts.  Walker  v. 
Erie  R.  Co.,  63  Barb.  (N.  Y.)  260. 

The  law  does  not  contemplate  absolute, 
but  only  a  qualified  or  relative,  compensa- 
tion in  damages  for  the  loss  of  a  limb,  there 
being  no  money  equivalent  for  such  inju- 
ries.     Western  <S^'  A.  R.   Co.  v.  Young,  42 


*  Measure  of  damages  for  personal  injuries, 
see  notes,  9  Am.  &  Eng,  R.  Cas.  371;  75  An.. 
Di;r.  268. 

Elements  of  damages  for  personal  injuries, 
see  note,  52  Am.  &  Eng.  R.  Cas.  614. 

Rules  of  damages  for  personal  injuries 
through  negligence,  see   note,  9  Am.  St.  Reh. 

344- 

Various  elements  of  damage  for  personal  in- 
juries, incluiiing  value  of  time  lost,  expense  of 
nursing  and  medical  attendance,  probable  future 
damages  and  impaired  capacity  to  work,  see 
note,  II  L.  R.  A.  45. 

See    also  CARRIAGE    of    PASSF.NOKRS   OlO- 

033;  Children,  Injuries  to,  1»0;  Death 
Bv  Wrongful  Act.  373-440  ;  Ejection  of 
Passengers,  lOO. 
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Am.  <S->  £ft£.  Ji.  Cas.  135,  83  Ga.  512,  10 
S.  E.  Rep.  197. 

The  injured  party  is  entitled  to  receive 
one  compensation  for  all  damages,  past 
and  prospective,  including  expenses  in- 
curred, loss  of  time,  and  for  actual  suffering 
of  body  and  mind  as  the  consequences 
thereof.  Wallace  v.  Wilmington  &>  N,  R. 
Co.,  (Del.)  18  All.  Rep.  818.  Holyoke  v. 
Grand  Trunk  R.  Co.,\%  N.  H.  541. 

Damages  for  injuries  may  be  divided  into 
two  classes :  i.  Those  arising  from  pain,  suf- 
fering, distress,  anxiety  of  mind,  and  the 
immediate  medical  and  other  expenses 
growing  out  of  the  sickness  and  confine- 
ment of  the  party  injured.  2.  The  per- 
manent pecuniary  loss  or  injury  growing 
out  of  the  total  or  partial  personal  disabil- 
ity to  attend  or  engage  in  business.  Mur- 
ray v.  Hudson  River  R.  Co.,  47  Barb.  (TV.  Y.) 
196  ;  affirmed,  see  6  Alb.  L.  J.  198. — QUOTED 
IN  Knetter  v.  Manhattan  El.  R.  Co.,  36 
N.  Y.S.  R.6ii,59  Hun  623,  13  N.  Y.  Supp. 
458.  Reviewed  in  Potter  v.  Chicago  &  N. 
W.  R.  Co.,  22  Wis.  615. —  Totten  v.  Pennsyl- 
vania R.  Co.,  II  Fed.  Rep.  564.  Wlielan  v. 
New  York,  L.  E.  <S-  W.  R.  Co.,  38  Fed.  Rep. 
1 5.     Peoria  Bridge  Assoc,  v.  Loomis,  20  ///. 

235- 

The  damages  should  include  compensa- 
tion for  loss  of  wages  if  a  laboring  man  ;  loss 
of  business  if  engaged  in  business;  and  in 
considering  these  the  jury  may  include  not 
only  past  losses  but  continuing  losses, 
where  the  evidence  satisfies  them  that  the 
injuries  will  continue.  Totten  v.  Pennsyl- 
vania R.  Co.,  II  Fed.  Rep.  564. 

But  the  damages  should  be  limited  to 
compensation  for  the  pain  suffered,  time 
lost,  and  permanent  injuries  occasioned  by 
the  negligence,  including  expenses,  if  any, 
of  being  cured.  Step/tens  v.  Hannibal  &• 
St.  J.  R.  Co.,  38  Am.  &'  Eng.  R.  Cas.  no, 
96  Mo.  lorj,  9  S.  W.  Rep.  589. — Critici.sing 
Winters  v.  Hannibal  &  St.  J.  R.  Co.,  39  Mo. 

475- 

And  plaintiff  cannot  recover  special  dam- 
ages on  account  of  his  particular  calling  or 
profession.  Holyoke  \.  Grand  Trunk  R.  Co., 
48  N.  H.  541.— Quoted  in  Fay  v.  Parker, 
53  N.  H.  342. 

In  estimating  the  damages  to  which  plain- 
tiff is  entitled  for  personal  injuries  inflicted 
through  the  negligence  of  a  railroad  com- 
pany, the  jury  may  take  into  consideration 
the  following  facts  and  circumstances  : 

The  character,  nature,  and  extent  of  the 


injury.  Baltimore  &•  0.  R.  Co.  v.  Kean,  28 
Am.  &*  Eng.  R.  Cas.  580,  65  Md.  394,  5  All. 
Rep.  325.  Sherwood  v.  Chicago  &*  W.  M. 
R.  Co.,  44  Am.  &*  Eng.  R.  Cas.  337,  46  ^V.  W. 
Rep.  773.  Blair  v.  Chicago  <S^  A.  R.  Co.,  89 
Mo.  383,  I  S.  W.  Rep.  350.  Winkler  v.  St. 
Louis,  I.  M.  &^  S.  R.  Co.,  21  Mo.  App.  99. 
Caples  V.  Central  Pac.  R.  Co.,  6  Nev.  265. 
Baker  v.  Pennsylvania  Co.,  142  Pa.  St.  503, 
21  All.  Rep.  979.  Harris  v.  Union  Pac.  R. 
Co.,  4  McCrary  {U.  S.)  454,  13  Fed.  Rep.  591. 
Robertson  v.  Cor  nelson,  34  F'ed.  Rep.  716. 

The  plaintiff's  age,  liis  habits,  his  strength, 
sex,  his  ability  to  earn  wages,  the  rate  of 
wages  earned  in  the  past,  his  prospect  of 
obtaining  steady  employment  in  the  future, 
his  pain  and  suffering,  together  with  tlie 
contingencies  of  human  life.  Central  R.  &» 
B.  Co.  v.  Passmore,  90  Ga.  203,  1 5  S.  E.  Rep. 
760.  Grant  v.  Union  Pac.  R.  Co.,  45  P'ed. 
Rep.  673.  Robertson  v.  Cornelson,  34  Fed. 
Rep.  716. 

The  occupation,  vocation,  and  business 
of  plaintiff.  Ohio  &•  M.  R.  Co.  v.  Hecht,  34 
Am.&'  Eng.  R.  Cas,  447,  115  Ind.  443,  15 
West.  Rep.  122,  17  N.  E.  Rep.  297.  Central 
R.  &•  B.  Co.  V.  Passmore,  90  Ga.  203,  1 5  S. 
E.  Rep.  760.  Louisville,  N.  A.  &'  C.  R.  Co. 
V.  Falvey,  23  Am.  &•  Eng.  R.  Cas.  522,  104 
Ind.  409,  3  N.  E.  Rep.  389,  4  N.  E.  Rep,  908. 
Clifford V.  Dam,  \2f.Sr-S.  (A'.  F.)  391. 

Plaintiff's  ability  to  earn  money.  Louis- 
ville, N.  A.  &•  C.  R.  Co.  V.  Falvey,  23  Am. 
&-  Eng.  R.  Cas,  522,  104  Ind.  409,  3  N.  E. 
Rep.  389,  4  N.  E.  Rep.  908.  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181.  Geveke  v. 
Grand  Rapids  &^  I.  R.  Co.,  22  Am.  &>  Eng. 
R.  Cas.  551,  57  Mich.  589,  24  N.  W.  Rep.  675. 

The  permanent  effect  of  the  injury  and 
its  effect  upon  the  ability  of  the  injured 
person  to  earn  money,  or  to  pursue  his  trade 
or  profession.  Indiana  Car  Co.  v.  Parker, 
100  Ina.  181.  Louisville,  N.  A.  &^  C.  R.  Co. 
V.  Falvey,  23  Am.  &■'  Eng.  R.  Cas.  522,  104 
Ind.  409,  3  N.  E.  Rep.  389,  4  N.  E.  Rep. 
908.  McMahon  v.  Northern  C.  R.  Co.,  39 
Md.  438. 

Or  the  loss  of  earnings  caused  by  perma- 
nent disability.  Whelan  v.  A^e^v  York,  L. 
E.  &•  W.  R.  Co.,  38  Fed.  Rep.  15. 

The  loss  of  wages  which  has  resulted 
from  plaintiff's  injuries.  Harris  v.  Union 
Pac.  R.  Co.,  4  McCrary  (U.  S.)  454,  13  Fed. 
Rep.  591.  Richmond  &*  D.  R.  Co.  v.  Nor- 
ment,  84  Fa.  167,  4  S.  E.  Rep.  211. 

The  pecuniary  loss  occasioned,  taking 
into  account  not  only  the  personal  loss  but 
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the  incapacity  to  earn  a  future  improved 
income,  also  the  injury  sustained  by  the 
plaintiff  in  his  person.  Fair  v.  London  &* 
N.   IV.  R.  Co.,  2\  L.  T.  326,  18  IV.  A\  66. 

Permanent  pecuniary  loss  to  plaintiff 
growing  out  of  total  or  partial  disability  to 
engage  in  work.  Murray  v.  Hudson  River 
R.  Co.,  47  Barb.  {N.  Y.)  196;  affirmed,  see  6 
Alb.  L.J.  198. 

The  injury  to  the  plaintiff's  health.  Beck- 
with  V.  New  York  C.  R.  Co.,  64  Barb.  {N.  Y.) 
299 ;  reversed  (.?)  9  A/b.  L.J.  45. 

The  health  and  condition  of  the  plaintiff 
before  the  injury  as  compared  with  his 
health  and  condition  consequent  upon  the 
injury.  RIcMahon  v.  Northern  C.  R.  Co., 
39  A/d.  438. 

The  probable  effect  of  the  injury  upon 
plaintiff's  health.  Sa/dana  v.  Gahieston,.H. 
&*  S.  A.  R.  Co.,  43  Fed.  Rep.  862.— FOL- 
LOWING Houston  &  G.  N.  R.  Co.  v.  Randall, 
50  Tex.  261 ;  Brown  v.  Sullivan,  71  Tex. 
476,  10  S.  W.  Rep.  288.— Davidson  v.  South- 
er :•  Pae.  R.  Co. ,  44  Fed.  Rep.  476.  Harris  v. 
Union  Pac.  R.  Co.,  4  MeCrary  {U.  S.)  454, 
13  Fed.  Rip.  591. 

The  sickness  which  plaintiff  endured. 
Sherwood  v.  Chicago  &'  IV.  M.  R.  Co.,  44 
Am.  &*  Eng.  R.  Cas.   337,  46  A^.  W.  Rep. 

773- 

The  personal  inconvenience  caused  plain- 
tiff. Sherwood  v.  Chicago  5^  IV.  M.  R.  Co., 
44  Am.  &*  Eng.  R.  Cas.  337,  82  A/ich.  374, 46 
N.  IV.  Rip.  773.  Baker  v.  Pennsylvania 
Co.,  142  Pa.  St.  503,  21  Atl.  Rep.  979. 

The  disfigurement  of  plaintiff's  person. 
Sherwood  v.  Chicago  &'  IV.  M.  R.  Co.,  44 
Am.  &■'  Eng,  R.  Cas.  337,  82  Mich.  374,  46 
A^.   IV.  Rep.  773. 

The  permanent  annoyance  which  is  liable 
to  be  caused  by  the  deformity  resulting 
from  the  injury.  Sherwood  v.  Chicago  &> 
IV.  M.  R.  Co.,  44  Am.  &*  Eng.  R.  Cas.  337, 
46  A^.   IV.  Rep.  773. 

The  resultant  physical  incapacity  of  plain- 
tiff to  enjoy  life.  Fair  v.  London  &*  N.  IV. 
R.  Co.,  21  L.  T.  326,  18  IV.  R.  66. 

(2)  Diminished  capacity  to  work,  etc.* — 
In  estimating  the  damages  recoverable  for 
personal  injuries  sustained  through  the 
negligence  of  a  company  or  its  servants,  the 
jury  may  properly  lake  into  consideration 
the  effect  of  the  injury  upon  plaintiff's 
ability  to  pursue  his  trade,  vocatio.;,  or 
profession  and  his  diminished  capacity  to 

*  See  also  auti%  4S> 


earn  money  or  support  himself  by  his  work 
and  labors.  Davidson  v.  Southern  Piic. 
Co.,  44  Fed.  Rep.  476.  Saldana  v.  Galveston, 
H.  Sr*  S.  A.  R.  Co.,  43  Fed.  Rep.  862.  Rob- 
ertson V.  Cor  nelson,  34  Fed.  Rep.  716.  Mo- 
bile &>  O.  R.  Co,  V.  George,  94  Ala.  199,  10 
So.  Rep.  145.  Louisville,  N.  A.  &^  C.  R.  Co. 
V.  Falvey,  23  Am.  &>  Eng.  R.  Cas.  522,  104 
///(/.  409,  3  N.  E.  Rep.  389,  4  N.  E.  Rep.  508. 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 
McMahoi!  V.  Northern  C.  R.  Co.,  39  Md.  438. 
Baltimore  &^  O.  R.  Co.  v.  A'ean,  28  Aw.  &^ 
Eng.  R.  Cas.  580,  65  Md.  394,  5  Atl.  Rep.  325. 
Sherwood  v.  Chicago  &^  M '.  M.  R.  Co.,  44 
Am.  &»  Eng.  R.  Cas.  337,  82  Mich.  374,  46 
A'.  \V.  Rep.  773.  Wallace  v.  Western  N.  C. 
R.  Co.,  41  Am.  &>  Eng.  R.  Cas.  212,  104  A'. 
Car.  442,  10  S.  E.  Rep.  552.  Richmond  iS-» 
D.  R.  Co.  V.  Norment,  84  Va.  167,  4  i'.  E. 
Rep.  211. 

It  is  proper  for  the  jury  to  consider  the 
amount  the  victim  v/ould  have  been  able  to 
earn  if  he  had  not  been  hurt,  and  award  the 
difference  between  that  sum  and  what  he  has 
actually  been  able  to  earn,  Gevekev.  Grand 
Rapids  &>  I.  R.  Co.,  22  Am.  &•  Eng.  R.  Cas. 
551,  57  Mich.  589,  24  N.  IV.  Rep.  675. — 
I'OLLOWED  IN  Sherwood  v.  Chicago  &  W, 
M.  R.  Co.,  82  Mich.  374. 

///  assessintf  damages  in  such  cases  the  jury 
may  take  into  consideration  the  Jollowing 
Jacts : 

Plaintiff's  diminished  capacity  to  work,  if 
likely  to  occur  by  growing  years  and  in- 
firmities of  age.  Central  R.  &>  B.  Co.  v. 
Passmore,  90  Ga.  203,  15  S.  E.  Rep.  760. 

The  difference  between  the  plaintiff's 
ability  to  earn  prior  to  the  injury  and  abil- 
ity subsequent  to  the  injury.  Geveke  v. 
Grand  Rapids  &^  I.  R.  Co.,  22  Am.  &' 
Eng.  R.  Cas.  551,  57  Mich.  589,  24  A'.  IV. 
Rep.  675.  Harris  v.  Union  Pac.  R.  Co.,  4 
McCrary  (U.  S.)  454,  13  Fed.  Rep.  591. 

The  plaintiff's  mental  injuries  as  well  as 
his  physical  injuries,  as  affecting  his  ca- 
pacity to  labor  or  carry  on  business.  Totten 
V.  Pennsylvania  R.  Co. ,  \  \  Fed.  Rep.  564. 

The  plaintiff's  incapacity  to  earn  a  future 
improved  income.  Fair  v.  London  &*  A\ 
W.  R.  Co..  21  L.  T.  326,  18  W.  R.  66. 

The  rate  of  wages  plaintiff  earned  in  the 
past  by  his  labor,  and  his  prospect  of  obtain- 
inR  steady  and  remunerative  employment  in 
the  future.  Central  R.  6-"  B.  Co.  v.  Pass- 
more,  90  Ga.  203,  \i  S.  E.  Rep.  760. 

(3)  Instructions. — An  instruction  that  if 
the   jury  find    for    plaintiff    they    should 
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"assess  his  damages  at  such  a  sum  as  they 
may  believe  from  the  evidence  will  be  a  fair 
compensation  to  him— _/frj/,  for  any  pain 
of  body  or  mind ;  second,  for  any  loss  of 
earnings  after  he  shall  have  attained  the  age 
of  twenty-one  years;  third,  for  any  physi- 
cal disfigurement  or  deformity; /(?«y///,  for 
any  permanent  injury  to  his  body,  other 
than  disfigurement  or  deformity,  which 
plaintiff  has  sustained  or  will  hereafter  sus- 
tain by  reason  of  said  injuries,  and  directly 
caused  thereby,"  cannot  be  said  to  be  so 
wanting  in  perspicuity  or  clearness  that  it 
could  have  misled  or  confused  the  jury. 
liosenkranz  v.  Lindell  R.  Co.,  io8  Mo.  9,  18 
S.  W.  Rep.  890. 

Where  the  court  instructed  the  jury, 
among  other  things,  that  in  case  they  found 
for  the  plaintiff  they  could  take  into  consid- 
eration bodily  pain  and  suffering,  loss  of 
time,  and  plaintiff's  ability  to  earn  money  in 
her  business  and  calling,  the  instruction 
was  sustained  as  being  applicable  to  the  evi- 
dence produced  on  the  trial.  Chicago,  B.  &• 
Q.  R.  Co.  v.  Starmer,  26  Neb.  630,  42  N.  IV. 
Rep.  706. 

The  charging  that  the  jury  should  give 
such  sum  as  would  compensate  the  plaintiff 
for  the  injury  and  "put  him  in  such  a  posi- 
tion as  he  would  have  been  in  if  he  had  not 
been  injured,"  is  not  error.  Lee  v.  Manhat' 
tan  R.  Co.,  21 /.  <S^  S.  {N.  V.)  260. 

The  court  charged  tlie  jury,  "  that  as  to 
the  amount  of  damages  you  must  confine 
yourself  wholly  to  wliat  would  \t^  a  com- 
pensation for  the  damages  he  actually  re- 
ceived, and  that  it  has  been  proven  to  you 
he  did  receive,  and  whicli  are  the  proximate 
and  natural  result  of  the  injury  he  received. 
He  was  subjected  to  intense  agony.  He  re- 
mained in  bed  for  some  weeks.  He  claims 
that  he  is  still  under  the  necessity  of  using 
medicines  and  taking  remedies.  There  is 
no  doubt  that  this  plaintiff  has  suffered 
pain ;  there  is  no  doubt  that  the  injury  in- 
flicted was,  at  the  time  it  was  inflicted,  pain- 
ful and  somewhat  severe  ;  and  further,  that 
he  will  be  subject  to  this  injury  for  the 
future  is  matter  of  necessary  inference  from 
his  present  suffering  and  condition."  He/d, 
that  under  the  charge  the  jury  were  not  at 
liberty  to  give  anything  for  the  cost  of  med- 
icines theretofore  taken.  They  were  con- 
fined to  compensation  for  the  consequences 
of  the  injury  ac  described  by  the  judge. 
The  jury  could  have  found  something  for  the 
plaintiff's  being  obliged    to    take   opium, 


chloroform,  and  quinine,  as  they  are  un- 
comfortable, nauseous,  and  destructive  of 
appetite.  JVest  v.  Manhattan  R.  Co.,  16 
N.  Y.  S.  R.  886. 

Where  there  is  no  claim  in  the  complaint 
or  in  the  evidence  that  plaintiffs  mental 
powers  were  in  any  manner  impaired  by  the 
injury,  it  is  error  for  the  trial  court  to  in- 
struct the  jury  that  in  estimating  the  dam- 
ages they  may  take  into  account  the  effect 
of  the  injury  upon  plaintiff's  mental  powers. 
Comaskey  v.  Northern  Pac.  R.  Co.,  (N.  Dak.) 
55  N.  W.  Rep.  732. 

The  court  instructed  in  one  charge  that 
the  measure  of  damages  will  be  the  physi- 
cal pain  and  suffering,  the  mental  anguish, 
the  peril  and  fright  experienced  by  plaintiff. 
In  another  part  of  the  charge  the  court 
said :  "  In  estimating  damages  you  will  take 
into  consideration  the  physical  pain  and 
suffering,  mental  anguish  and  suffering,  and 
the  peril  and  fright  which  plaintiff  was  sub- 
jected to,  if  to  any  she  was  subjected." 
Held,  that  the  two  together  correctly  stated 
the  law.  Texas  &•  P.  R.  Co.  v.  Woodall,  2 
Tex.  App.  (Civ.  Caj.)  413. 

An  instruction  suggesting  to  the  jury  a 
capitalization  of  plaintiff's  earnings,  and 
authorizing  an  award  of  a  sum  not  only 
equal  to  what  his  earnings  had  been  in 
years  previous,  but  also  a  sum  sufficient  to 
support  him  from  year  to  year,  is  entirely 
erroneous,  notwithstanding  the  remarks  of 
the  judge  to  the  effect  that  his  suggestions 
were  by  way  of  illustration  only.  Gregory 
v.  New  York,  L.  E.  <S-  W.  R.  Co.,  55  Hun 
(N.  F.)  303,  28  N.  Y.  S.  R.  726,  8  N.  Y. 
Supp.  525.— Following  Houston  &  T.  R. 
Co.  V.   Burke,  9  Am.  &  Eng.  R.  Cas.  369. 

08.  Periiiauent  Injuries.*  —  Dam- 
ages may,  in  a  proper  case  where  the  action 
is  brought  by  the  party  himself,  be  given  to 
the  same  extent  as  if  death  had  ensued  ;  for 
example,  where  the  party  is  permanently  dis- 
abled. (Tennessee  Code,  §§  2291,  2772.) 
Fowlkes  V.  Nashville  &•  D.  R.  Co.,  9  Heisk, 
{Tenn.)  829. 

In  assessing  damages  for  permanent  per- 
sonal injuries  the  jury  may  consider  the 
resultant  disability  for  future  work  and  con- 
sequent pecuniary  loss.  Peoria  Bridge  As- 
soc, V.  Loomis,  20  ///.  235. 

*See  eilioante,  41. 

DamaKcs  for  permanent  Injuries,  see  note,  19 
Am.  &  Eno.  R  Cas.  169. 

Measure  of  damages  for  permanent  injuries, 
see  43  Am.  &  Eno.  R.  Cas.  93,  abttr. 
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And  the  disability  and  the  anxiety  and 
distress  of  mind  fairly  caused  by  the  injury. 
Pittsburgh,  C.  &^  St.  L.  R.  Co.  v.  Spottier, 
8  Am.  <S-  Eng.  R.  Cas.  453,  85  /«</.  165. 

When  there  is  testimony  that  a  plaintiff 
suing  for  permanent  personal  injuries  has 
Bright's  disease  of  the  kidneys,  with  little, 
if  any,  evidence  to  the  contrary,  and  none 
tc  show  that  said  injuries  caused  the  disease, 
it  IS  proper  to  direct  the  jury  to  consider 
the  fact  in  determining  his  expectancy  of 
life  and  loss  of  earning  power.  Bunting  v. 
Hogsett,  48  Am.  <S-  Eng.  R.  Cas.  87,  139  Pa. 
5/.  363,  21  At/.  Rep.  31. 

In  an  action  by  an  employe  for  injuries 
which  permanently  disabled  him,  it  was 
error  to  instruct  the  jury  that  if  they  found 
for  the  plaintiff,  to  find  no  greater  sum  than 
a  sum  which,  put  at  interest,  would  produce 
annually  a  sum  equal  to  the  difference  be- 
tween what  plaintiff  could  earn  before  his 
injury  and  what  his  ability  would  be  re- 
stricted to  earning  in  consequence  thereof; 
for  if  compensation  for  lessening  the  ability 
to  labor  be  assumed  as  the  true  measure  of 
actual  damages,  then  it  would  seem  that  it 
should  be  such  an  amount  as  would  produce 
an  annuity  equal  to  such  interest  during  the 
probable  life  of  the  plaintiff,  calculated  upon 
a  reliable  basis  of  the  average  duration  of 
human  life.  Houston  &*  T.  C.  R.  Co.  v. 
Willie,  5  Atn.  &^  Eng.  R.  Cas.  541,  53  Tex. 
318,  37  Am.  Rep.  756. 

60.  Iiviury  to  plaintiff's  wife.*— 
In  an  action  by  a  married  woman  to  re- 
cover damages  for  personal  injuries,  she  is 
entitled  to  nothing  for  medical  attendance 
or  loss  of  time,  unless  special  circumstances 
rebutting  the  presumptive  right  of  the  hus- 
band to  recover  therefor  are  averred  and 
proved.  Ohio  &^  Jlf.  R.  Co.  v.  Cosfiy,  27 
Am,  &•  Eng.  R.  Cas.  339,  107  /ml,  32,  7  JV. 
E.  Rep.  373. 

In  an  action  against  the  company  for  loss 
of  services  of  plaintiff's  wife  caused  by  neg- 
ligence of  the  train-guard  in  closing  the 
gate  so  that  it  struck  her,  the  court  charged 
that  plaintiff  had  a  right  to  recover  "for 
damages  arising  from  the  injury  imd  result- 
ing in  depriving  the  plaintiff  of  prospective 
offspring."  Plaintiff's  wife  was  pregnant  at 
the  time  of  the  injury,  which  resulted  in  a 
miscarriage.  NeM,  that  the  instruction  was 
proper.  But/er  v.  Manhattan R,  Co.,  53  N, 
Y.  S.  R.  664. 

*  See  also  Husband  and  Wife,  23,  38. 


70.  Physical  pain  and  suffering.*— 

(i)  Generally. — In  assessing  the  damages  re- 
coverable for  personal  injuries,  the  jury  may 
and  should  consider  as  an  element  of  such 
damages  the  physical  pain  and  suffering 
caused  by  or  resulting  from  such  injuries. 
Mobile  <S*  O.  R.  Co.  v.  George,  94  Ala.  199. 
South  &•  N.  Ala.  R.  Co.  v.  McLendon,  63  Ala. 
266.  Wallace  v.  Wilmington  &*  N.  R.  Co., 
{Del.)  1 8  At  I.  Rep.  8 1 8.  Western  &-A.R.  Co. 
v.  Drysdale,  51  Ga.  644,  7  Am.  Ry.  Rep.  343. 
Peoria  Bridge  Assoc,  v.  Loomis,  20  ///.  235. 
Chicago  &*  E.  I,  R.  Co.  v.  Holland,  30  Am.  &^ 
Eng.  R.  Cas.  590,  122  ///.  461,  13  A^.  E.  Rep. 
145,11  West.  Rep.  5 1 .  East  St.  Louis  &^  C.  R. 
Co.  V.  Frasier,  26  ///.  App.  437. — Quoting 
Chicago,  R.I.  &  P.  R.  Co.  v.  Barrett,  16  III. 
App.  17. — Indiana  Car  Co.  v.  Parker,  100 
Ind.  181.  Pittsburgh,  C.  &*  St.  L.  R.  Co. 
v.  Sponier,  8  Am.  &^  Eng.  R.  Cas.  453,  85 
Ind.  165.  Louisville,  N.  A.  &*  C.  R.  Co. 
V.  Falvey,  23  Am.  &*  Eng.  R.  Cas.  522,  104 
Ind.  409.  3  A'.  E.  Rep.  389,  4  A^.  E.  Rep.  908. 
Baltimore  &*  O.  R.  Co.  v.  Kean,  28  Am.  &* 
Eng.  R.  Cas.  580,  65  Md.  394,  5  Atl.  Rep. 
325.  McMahon  v.  Northern  C.  R.  Co.,  39 
Md.  438.  Geveke  v.  Grand  Rapids  <S-  /. 
R.  Co.,  22  Am.  Sr*  Eng.  R.  Ca'.  551,  57 
Mich.  589,  24  N.  W.  Rep.  675.  Sherwood 
v.  Chicago  &^  W.  M.  R.  Co.,  44  Am.  &»  Eng. 
R.  Cas.  337,  82  Mich.  374,  46  N.  W.  Rep. 
773.  Stephens  v.  Hannibal &^  St./.  R.  Co., 
38  Am.  &*  Eng.  R.  Cas.  no,  96  Mo.  2oy,  9 
S.  W.  Rep.  589.  Winkler  v.  St.  Louis,  !.  M. 
&-  S.  R.  Co.,  21  Mo.  App.  99.  Blair  v.  Chi- 
cago &^  A.  R.  Co.,  89  Mo.  383,  I  S.  JV.  Rep. 
350.  Caples  V.  Central  Pac.  R.  Co.,  6  A^ev. 
265.  Holyoke  v.  Grand  Trunk  R.  Co.,  48  .^V. 
H.  541.  Klein  v.  Jc^vett,  26  N.J.  Eg.  474. 
Walker  v.  Erie  R.  Co.,  63  Barb.  (N.  Y.)  260. 
—Quoted  in  Koetter  v.  Manhattan  El.  R. 
Co.,36N.  Y.  S.  R. 61 1,  59  Hun  623,  13  N.  Y. 
Supp.  458. — Murray  v.  Hudson  River  R.  Co., 
47  Barb.  {N.  Y.)  196  ;  affirmed,  see  6  Alb.  L.J. 
198.  Ransom  v.  New  York  (S»  E.  R.  Co., 
15  A'.  Y.  415.— Following  Theobald  v. 
Railway  Pass.  Assurance  Co.,  26  Eng.  L.  & 
Eq.  432;  Blake  v.  Midland  R.  Co.,  10  Eng. 
L.  «St  Eq.  437  ;  18  Q.  B.  93  ;  Seger  v.  Bark- 
hanisted,  22  Conn.  290;  Canning  v.  Will- 
iamstown,  i  Cush.  (Mass.)  451  ;  Linsley  v. 
Bushnell,  15  Conn.  225;  Lincoln  z/.  Sara- 
toga &  S.  R.  Co.,  23  Wend.  (N.  Y.)  425.— 
Applied  in  Murray  v,  Brooklyn  C.  R.  Co., 
27  N.  Y.  S.  R.  280,  7  N.  Y.  Supp.  900.   Crit- 

*  Pain  and  suffering  as  an  element  of  damages 
for  personal  injuries,  see  note,  11  L.  R.  A.  45. 
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ICISED  IN  Johnson  v.  Wells,  6  Nev.  224. 
Reviewed  in  Quinn  v.  Long  Island  R. 
Co.,  3,  Hun  N.  Y.  331 ;  Harding  v.  New 
York,  L.  E.  &  W.  R.  Co.,  36  Hun  (N. 
Y.)  72;  Towle  V.  Blake,  48  N.  H. 
^2.— Wallace  v.  Western  N.  C.  R.  Co., 
41  Am.  Sf  Eng.  R.  Cas.  212,  104  A'^.  Car. 
442,  10  S.  E.  Rep.  552.  Oliver  v.  North 
Pac.  Transp.  Co.,  3  Or  eg.  84.  Pittsburg,  A. 
6-  it/.  P.  R.  Co.  V.  Donahue,  70  Pa.  St. 
1 19.  Baker  v.  Pennsylvania  Co.,  142  /'rt.  St. 
503,  21  ////.  AV/.  979.  Richmond  &>  D.  R. 
Co.  V.  Norment,  84  r^.  167,  4  5.  £".  /?*;/>.  211. 
Totten  V.  Pennsylvania  R.  Co.,  1 1  /Vrf.  AV/. 
564.  Harris  v.  Union  Pac.  R.  Co.,  4  il/t- 
O-ary  (U.  S.)  454,  13  /<></.  /I't;^.  591.  Rob- 
ertson V.  Cor  nelson,  34  /V</.  A*<?^.  7 1 6.  Whelan 
V.  A^«t/  lW->e,  Z.  £•.  <S-  JF.  A'.  Co.,  38  .•^^</. 
AV/>.  15.  Saldanav.  Galveston,  H.  &>  S.  A. 
R.  Co.,  43  Fed.  Rep.  862.  Davidson  v. 
Southern  Pac.  Co.,  44  /^^</.  AV/.  476. 

For  pain  and  suffering  there  is  not  any 
standard  for  the  measurement  of  the  dam- 
ages to  be  awarded  by  the  jury.  They 
should  give  whatever  is  a  fair  compensation, 
according  to  their  intelligence  and  common 
sense.  It  is  altogether  improper  for  them 
to  consider  what  they  would  take  to  have 
inflicted  upon  themselves  injuries  similar  to 
those  of  the  plaintiff.  Dunn  v.  Pennsyl- 
vania R.  Co.,  20  Phila.  (Pa.)  2 58. 

A  plaintiff  is  entitled  to  recover  for  bodily 
suffering  arising  from  injury  to  his  person 
previous  to  the  trial,  and  for  such  future 
suffering,  lameness,  or  other  inconvenience 
as,  from  the  evidence,  appears  reasonably 
certain  to  result  therefrom.  Spicer  v.  Chi- 
cago 5-  A^.  W.  R.  Co..  29  Wis.  580,  12  Am. 
Ry.  Rep.  204. 

The  jury  may  take  into  account  the  prob- 
able length  of  plaintiff's  life,  in  assessing 
damages  for  past  and  future  sufferings, 
where  his  mental  and  physical  condition 
has  been  shown  and  his  recovery  is  probable. 
Waterman  v.  Chicago  &•  A.  R.  Co.,  52  Am. 
&•  Etig.  R.  Cas.  592,  82  Wis.  613,  52  A^.  W. 
Rep.  247,  1136. 

In  an  action  for  injuries  to  a  woman 
pregnant  with  child  there  can  be  no  recovers 
for  the  death  of  the  child  and  its  premature 
birth  as  a  result  of  the  injuries,  but  there 
may  be  a  recovery  for  the  woman's  suffering 
and  impaired  health  resulting  from  the 
death  and  premature  birth  of  the  child,  if 
it  is  shown  that  such  death  is  due  to  the 
negligent  injurv  received  by  her.  Hawkins 
V.  Front  St.  \.Me  R.  Co.,  3  Wash.  592,  28 


Pac.  Rep.  1021.— Distinguishing  Shartle 
v.  Minneapolis,  17  Minn.  308;  Barbee  v. 
Reese,  60  Miss.  906;  Brown  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  54  Wis.  342. 

(2)  Instructions. —  In  a  suit  to  recover  for 
personal  injuries  it  is  proper,  if  the  testi- 
mony so  authorizes,  for  the  jury  to  allow 
the  plaintiff  compensation  for  the  pain  and 
suffering  occasioned  him;  and  the  court 
correctly  instructed  the  jury  that,  in  such 
cases,  "the  enlightened  conscience  of  an 
impartial  juror  is  the  guide  by  which  the 
measure  of  damages  may  be  ascertained." 
Western  &•  A.  R.  Co.  v.  Abbott,  74  Ga.  851. 

And  in  such  an  action  an  instruction,  on 
the  measure  of  damages,  that  it  is  the  jury's 
duty  to  consider  the  plaintiff's  physical  con- 
dition before  and  since  the  injuries,  the  ph\  - 
sical  and  mental  pain  suffered  on  account 
of  the  injuries  during  the  same  time,  the 
amount  of  future  pain  to  arise  therefrom, 
together  with  all  other  circumstances  shown 
in  evidence,  and  considering  all  the  circum- 
stances aforesaid,  is  proper.  Sidekum  v, 
Wabash,  St.  L.  &*  P.  R.  Co..  30  Am.  &* 
Eng.  R.  Cas.  640,  93  A/o.  400,  10  11 'est.  Rep. 
277,  4  S.  W.  Rep.  701. 

And  where  plaintiff  at  the  time  of  the 
trial,  three  months  after  the  accident,  was 
still  suffering  from  pains  in  his  head,  it  was 
proper  to  instruct  the  jury  that  he  was  en- 
titled to  compensation  therefor,  and  that 
they  hjid  a  right  to  consider  whether  the 
injury  was  permanent  or  not.  Wilson  v. 
Pennsylvania  R.  Co.,  132  Pa.  St.  27,  18  Atl. 
Rep.  1087. 

The  court  in  instructing  the  jury  as  to  the 
elements  of  damsige  included  as  one  of 
them  the  pain  and  suffering  which  the 
plaintiff  "has  undergone  and  may  un- 
dergo." In  a  subsequent  charge  the  pain 
and  suffering  were  limited  to  "  that  already 
experienced  and  likely  to  be  yet  experi- 
enced." Held,  that  while  the  instruction 
was  open  to  criticism  in  not  bringing  out 
with  sufficient  prominence  the  idea  of  com- 
pensation, yet  on  the  whole  it  was  not  erro- 
neous. Lake  Shore  6^  M.  S.  R,  Co.  v. 
Frants,  39  Am.  &■'  Eng.  R.  Cas.  628,  127  Pa. 
St.  297,  18  Atl.  Rep.  22. 

71.  Mental  niiKiiisli.'*'  —  (1)   The  rule 

*  See  also  ante,  14,  40,  03  ;  post,  80. 

Damages  for  mental  pain  and  anguish,  see 
notes,  iS  Am.  &  Eng.  R.  Cas.  297;  13  L.  R.  A. 
859. 

Mental  anguish  as  an  element  of  damages  in 
actions  for  personal  injuries,  see  notes,  8  L.  R. 
A.  765;  7  Am.  St.  Rep.  534. 


1^ 


DAMAGES,  71. 


ri5 


slated. — Mental  pain  or  distress  is  a  proper 
element  in  estimating  damaf^es  for  personal 
injuries.  Texas  Mex.  R.  Co.  v.  Douglas, 
73  Tex.  325,  II  S.  IV.  Rep.  333.     Mobile  &* 

0.  R.  Co.  V.  George,  94  Ala.  199.  South  &• 
N.  Ala.  R.   Co.  V.  McLendon,  63  Ala.  266. 

Wallace  v.  Wilmington  &*  N.  R.  Co..  {Del) 
18  AfL  Refi.  818.  Western  6-  A.  R.  Co.  v. 
Drysdale,  51  Ga.  644.  7  /i;;/.  />.  Rep.  343. 
Chicago  V.  McLean,  133  ///.  148,  8  Z.  A'.  /I. 
765.  24  A^.  E.  Rep.  52/.  Louisville,  N.  A.  &* 
C.  R.  Co.  V.  Falvey,  23  /f  w.  (5-  Eng.  R.  Cas. 
522,  104  Ind.  409,  3  A^.  £".  Rep.  389,  4  A'^,  £". 
Rep.  908.  Pittsburgh.  C.  &^  St.  L.  R.  Co.  v. 
Sponier,  8  /?;«.  <S-  £V{f.  R.  Cas.  453,  85  /«^/. 
165.  Baltimore  (S>»  C.  ^.  Co.  v.  Kean,  28 
^w.  (S"*  iS'/Zj^.  /?.  Gw.  580,  65  Md.  394,  5 
.,4//.  Rep.  325.  McMahon  v.  Northern  C.  R. 
Co.,  39  J/f/.  438.  Sherwood  v.  Chicago  &* 
W.  M.  R.  Co.,  44  /i;«.  <S-  ^;/^.  iV.  Gr^.  337, 
82  Mich.  374,  46  A'.  W.  Rep.  773.  Geveke 
V.  Grand  Rapids  &*  I.  R.  Co.,  22  ^i///.  iS^ 
Eng.  R.  Cas.  551,  57  ^//V//.  589,  24  iV.  W. 
Rep.  675.  Hyatt  v.  Hannibal  &*  St.  J.  R. 
Co.,  19  Mo.  App.  287.    Winkler  \.  St.  Louis, 

1.  M.  &*  S.  R.  Co.,  21  Mo.  App.  99.  Holyoke 
V.  Grand  Trunk  R.  Co.,\%  N.  H.  541.  Mur- 
ray v.  Hudson  River  R.  Co.,  47  Barb.  (A'.  K) 
196.  Harding  v.  TVVtw  r<7r,i',  Z.  E.  S^  W.  R. 
Co.,  36  Hun  {M.  V.)  72.  Wallace  v.  Western 
N.  C.  R.  Co.,  41  //;«.  <S««  Eng.  R.  Cas.  212,  104 
A''.  Car.  442,  10  5".  E.  Rep.  532.  Houston  &• 
T.  C.  R.  Co.  V.  Rand,  {Tex.)  9  /i;«.  6-  Eng. 
R.  Cas.  399.  Richmond  &'  D.  R.  Co.  v.  Nor- 
ment,  84  F*.  167,  4  5.  £".  /vV/.  211.  Harris 
V.  £/«/V>«  Ai^.  A'.  Co.,  4  McCrary  {U.  S.) 
454,  13  /^^r/.  Aif/J.  591.  Robertson  v.  Cornel- 
son,  34  /^^rf.  /vV/.  7 16.  Saldana  v.  Galveston, 
H.  &^  S.  A.  R.  Co.,  43  /yv/.  Rep.  862.  David- 
son V.  Southern  Pac.  Co.,  44  /^<?r^.  A**?/.  476. 

Waterman  v.  Chicago  &*  A.  R.  Co.,  52  ^/«. 
(S-*  £"«jf'  •'i'-  <-"'"•  592.  82  Wis.  613.  52  A^. 
W.  Rep.  247,  1 136.  Sidekum  v.  Wabash,  St. 
L.  &•  P.  R.  Co.,  30  Am.  &*  Eng.  R.  Cas.  640, 
93  Mo.  400,  10  West.  Rep.  277,  4  5.  W.  Rep. 
701. 

And  the  anguish  and  pain  are  not  re- 
stricted to  tliat  which  arises  from  tlie  bodily 
pain  inflicted.  Houston  <&*  T.  C.  R.  Co.  v. 
Hollis,  2  Tex.  App.  {Civ.  Cas.)  169. 

Where  suffering  in  body  and  mind  is  the 
result  of  injuries  caused  by  negligence  it  is 
proper  to  take  it  into  consideration  in  esti- 
mating the  amount  of  damages.  Hannibat 
6>»  St.  J.  R.  Co.  V.  Martin,  lit  /ll.2ig;  affirm- 
ing 1 1  ///.  App.  386. 

In  Texas  mental  suffering  is  an  element 


of  actual  damages  where  serious  bodily  in- 
jury is  inflicted;  and  where  such  injury 
threatens  permanent  disability  and  con- 
tinues for  a  lung  time  the  jury  are  author- 
ized to  consider  the  suffering  of  both  body 
and  mind  in  assessing  the  damages,  without 
direct  proof  of  such  suffering.  Brown  v. 
Sullivan,  71    Tex.  470.  10  S.  II'.  Rep.  288. 

(2)  Its  extent  and  limits. — The  cases  in 
which  damages  have  been  allowed  for 
mental  suffering  resulting  from  injury  to 
the  person  aire  those  in  which  the  mental 
distress  is  the  incident  to  the  bodily  injury 
suffered  by  the  distressed  person,  or  those 
where  there  is  injury  to  the  reputation  or 
property,  in  which  pecuniary  damage  is 
shown,  or  where  the  act  is  such  tliat  the 
law  presumes  some  damage,  however  slight, 
from  the  act  complained  of.  Gul/,  C.  &>  S. 
F.  R.  Co.  V.  Le7y,  59  Tex.  563.— OVERRUL- 
ING So  Relle  v.  Western  Union  Tel.  Co.,  55 
Tex.  310. 

Plaintiff  may  recover  damages  for  pain 
and  mental  anguish  caused  by  a  personal 
injury,  but  the  mental  anguish  for  which 
damages  are  recoverable  must  be  connected 
with  a  result  from  the  injury  ;  for  anguish 
of  mind  wholly  sentimental  in  its  nature, 
such  as  that  which  arises  from  the  contem- 
plation of  a  disfigurement,  cannot  be  con- 
sidered by  the  jury  to  aggravate  the  amount 
of  the  damage.  Chicago,  B.  &^  Q.  R.  Co.  v, 
Hines,  45  ///.  App.  299. 

Mental  pain  and  suffering  are  properly 
considered  as  elements  of  damage,  notwith- 
standing malice  on  the  part  of  the  defend- 
ant may  not  have  been  allege.,  in  the 
petition.  Porter  v.  Hannibal  &•  St.  J.  R. 
Co.,  2  Am.  iS"*  Eng.  R.  Cas.  44,  71  Mo.  66,  36 
Am.  Rep.  454.— EXPLAINING  Flemmington 
V.  Smithers,  2  C.  &  P.  292;  Blake  v.  Mid- 
land R.  Co.,  10  Eng.  L.  &  Eq.  437  ;  Canning 
V.  Wiiliamstown,  i  Cush.  (Mass.)  451. 

(3)  An  element  of,  or  based  upon,  physical 
pain  or  injury. — The  general  rule  is  "that 
pain  of  mind  is  only  the  subject  of  damages 
when  connected  with  bodily  injury;  it  must 
be  so  connected  in  order  to  include  it  in  the 
estimate,  unless  the  injury  is  accompanied 
by  circumstances  of  malice,  insult,  or  in- 
humanity." Morse  v.  Duncan,  8  Am.  &* 
Eng.  R.  Cas.  374,  14  Fed.  Rep.  396. —  FOL- 
LOWING Indianapolis,  B.  &  W.  R.  Co.  v. 
Birney,  71  III.  391  ;  Francis  v.  St.  Louis 
Transfer  Co.,  5  Mo.  App.  7. 

Mental  suffering  upon  which  to  base  an 
award  of    damages   for   personal    injuries 
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must  be  connected  with  physical  pain  as 
one  of  its  elements,  or  it  must  be  the  proxi- 
mate result  of  some  physical  injury.  Craw- 
son  V.  Western  Union  Tel.  Co.,  47  Fed,  Rep. 
544.— Not  following  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Levy,  59  Tex.  542.  Quoting  West- 
ern Union  Tel.  Co.  v.  Rogers,  (Miss.)  9  So. 
Rep.  822.—Sa/ina  v.  Trosper,  27  A'an.  544. 

And  anxiety  of  mind  about  the  safety  of 
others  who  may  be  in  danger  of  injury  from 
the  same  cause  cannot  be  considered.  Kejfes 
V.  Minneapolis  &>  SI.  L.  R.  Co.,  36  Minn. 
290,  30  N.  W.  Rep.  888,  —  Approving 
Graves  v.  Moses,  13  Minn.  335;  Gillett  v. 
Western  R.  Corp.,  8  Allen  (Mass.)  560; 
Wheeler  v.  Townshend,  42  Vt.  15;  Shelby- 
ville  L.  B.  R.  Co.  v.  Lewark,  4  Ind.  471 ; 
New  Haven  S.  B.  &  T.  Co.  v.  Vanderbilt, 
16  Conn.  420. 

Mental  suffering  is  not  readily  distin- 
guishable from  physical  suffering,  and  to 
become  an  element  of  damages  it  must  be 
based  on  bodily  injury,  or  the  injury  by 
which  it  is  produced  must  be  attended  by 
circumstances  of  malice,  insult,  or  oppres- 
sion. Dorrah  v.  Illinois  C.  R.  Co.,  30  Am. 
&*  Eng.  R.  Cas.  576,  65  Miss.  14,  7  Am.  St, 
Rep.  629,  3  So.  Rep.  36. 

(4)  Illustrations — Instructions — Questions 
of  fact. — Where  a  conductor  in  ejecting  a 
passenger  from  a  train  uses  insulting  or 
abusive  language,  such  person  may  recover 
damages  therefor  on  account  of  the  injury  to 
his  feelings,  but  not  damages  because  the 
words  used  by  the  conductor  tended  to 
bring  him  into  ignominy  or  disgrace.  South- 
ern Kan.  R.  Co.  v.  Hinsdale,  34  Am.  &• 
Kng.  R.  Cas,  256,  38  Kan.  507,  16  Pac.  Rep. 

937- 

Mental  anguish  may  be  considered  as  an 
element  of  damages  in  an  action  by  a  widow 
for  delay  in  the  shipment  of  her  husband's 
bf)dy  to  the  place  of  interment.  Hale  v. 
Bonner,  49  Am.  &»  Eng.  R.  Cas.  135,  82  Tex. 
33,  17  5.  W.  Rep.  605.— Applying  Western 
Union  Tel.  Co.  v.  Simpson,  73  Tex.  422. 

It  would  be  better  to  omit  any  instruction 
to  the  jury  touching  sorrow  resulting  from 
a  miscarriage  as  an  element  of  damage, 
pain  and  suffering  being  sufficiently  com- 
prehensive. Augusta  &*  S.  R.  Co.  v.  Randall, 
85  Ga.  297,  w  S.  E.  Rep.  706. 

When  the  basis  for  damages  alleged  in  a 
petition  as  a  result  of  defendant's  negli- 
gence "  is  great  suffering,  permanent  ill 
health,  and  physical  weakness "  of  the 
plaintif!,  a  charge  which  includes  "  physical 


and  mental  disability  or  weakness  occa- 
sioned by  the  injuries,"  as  matters  on  which 
a  verdict  for  damages  may  be  based,  is  not 
error.  Gulf,  C.  &*  S.  F.  R.  Co.  v.  Silliphant, 
70  Tex.  623,  8  S.  W.  Rep.  673. 

It  is  a  question  of  fact  for  the  jury  to  de- 
termine whether  there  was  mental  suffering 
connected  with  the  personal  injuries  of  the 
plaintiff.  Harding  v.  New  York,  L.  E.  &" 
W,  R.  Co.,  2,6  Hun  (N.  K.)  72.— Applying 
Matteson  v.  New  York  C.  R.  Co.,  62  Barb, 
364,  Reviewing  Hamilton  v.  Third  Ave. 
R.Co.,  53  N.  Y.  25;  Quinn  7>.  Long  Island 
R.  Co.,  34  Hun  332 ;  Ransom  v.  New  York 
&E.  R.  Co.,  15N.Y.  415. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  caused  by  negligence  it  is  a 
question  for  the  jury  whether  or  not  there 
was  mental  anguish  resulting  from  the  in« 
juries;  and  if  there  was  the  pluintiff  is  en- 
titled to  be  compensated  for  it.  Matteson 
V.  New  York  C.  R.  Co.,  62  Barb.  (N.  Y.) 
364. — Applied  in  Harding  v.  New  York,  L. 
E.  &  W.  R.  Co.,  36  Hun  (N.  Y.)  72. 

In  an  action  to  recover  damages  for  a 
personal  injury  from  being  struck  by  a 
train  of  passing  cars  the  court  instructed 
the  jury,  Ln  case  they  found  for  plaintiff, 
in  assessing  damages  they  might  take  into 
consideration  plaintiff's  pain  and  anguish 
of  mind  consequent  upon  such  injury. 
Held,  that  there  was  no  error.  But  mental 
anguish  not  connected  with  bodily  injury  is 
not  proper  to  be  considered  in  such  a  case. 
Indianapolis  &•  St.  L.  R.  Co.  v.  Stables,  62 
III-  3>3.  7  A'"-  tiy-  l^(p-  365. — Explaining 
Illinois  C.  R.  Co.  v.  Sutton,  53  111.  397; 
Canning  v.  Williamsiown,  i  Cush.  (Mass.) 
451. 

Where  one  sues  a  company  for  creating  a 
nuisance  by  throwing  dead  animals  in  a 
stream  whence  his  family  obtained  their 
water,  there  can  be  no  recovery  for  mental 
or  bodily  suffering  of  plaintiff's  wife  or  chil- 
dren, nor  for  his  own  mental  suffering 
caused  by  their  suffering.  Gulf,  C.  &•  S.  F, 
R.  Co.  V.  Reed,  ( Tex.  Civ.  App.)  22  5.  IV, 
Rep.  283. 

72.  Peril  niirt  IVlglit.*— Fright  may  be 
treated  as  an  element  of  the  injury  for  which 
damages,  by  way  of  compensation,  should  be 
allowed.  Sherwood  v.  Chicago  &•  IV.  M. 
R.  Co.,  44  Am.  &^  Eng.  R.  Cas.  337,  82 
MicA.  374. 46  A^.  W.  Rep.  773 ;  former  appeal 

*  Peril  and  frJRht  as  elements  of  damage,  see 
note,  37  Am.  &  Eng.  R.  Cas.  193. 
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88  Mich.  io8.— Following  Geveke  v.  Grand 
Rapids  &  I.  R.  Co.,  57  Mich.  596 ;  Power  v. 
Harlow,  57  Mich,  lib.— Geveke  v.  Grand 
Rapids  &>  I.  R.  Co.,  22  Am.  &*  Eitg.  R.  Cas. 
551,  57  Mic/t.  589,  24  A^.   IV.  Rep.  675. 

The  fright  of  the  plaintiff  directly  pro- 
duced by  the  wrongful  act,  and  contribut- 
ing to  the  consequent  increase  of  sickness, 
and  the  trouble,  inconvenience,  and  peril 
and  fatigue  of  the  necessitated  return  to 
the  station  beyond  which  she  had  been  car- 
ried, were  elements  of  damage  proper  to  be 
considered  by  the  jury,  in  connection  with 
her  aggravated  physical  suffering.  East 
Tenn.,  V.  <S-  G.  R.  Co.  v.  Lock/tart,  79 
Ala.  315. 

It  is  proper  for  the  jury  to  consider  the 
hazard  and  jeopardy  in  which  the  plaintiff 
was  placed — in  other  words,  the  peril  to  his 
life — and  allow  such  damages  as  resulted 
therefrom  in  determining  the  damages 
which  he  sustained,  and  his  suffering  in 
mind  and  body  by  reason  of  the  injury. 
Terre  Haute  6-  /.  A'.  Co.  v.  Brunker,  128 
Ind.  542,  26  N.  E.  Rep.  178. 

Where  a  physical  injury  is  the  natural  re- 
sult of  the  negligence  of  a  defendant,  al- 
though it  proceeds  from  and  is  the  result  of 
a  mental  shock  caused  directly  by  the  neg- 
lige-'t  act.  the  defendant  is  liable  if  the  jury 
mignt  find  from  the  evidence  that  the  shock 
caused  the  injury.  Mitchell  v.  Rochester 
R.  Co.,  4  Misc.  (N.  V.)  575.— Quoting 
Ewing  V.  Pittsburgh,  C.  &  St.  L.  R.  Co., 
147  Pa-  St.  40.  Reviewing  Pollett  v.  Long, 
56  N.  Y.  200 ;  Lowery  v.  Manhattan  R.  Co., 
99  N.  Y.  158  ;  Milwaukee  &  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469. 

But  mere  fright,  unaccompanied  by  any 
injury  resulting  therefrom,  cannot  be  the 
subject  of  damages.  Atchison,  T.  <S*  S.  F. 
R.  Co.  V.  McGinnis,  46  Kan.  109,  26  Pac. 
Rep.  453. 

A  woman,  being  obliged  to  throw  herself 
on  a  railroad  platform  to  escape  being 
struck  by  a  piece  of  timber  projecting  from 
a  car  in  motion,  had  her  health  impaired  by 
the  fright  thus  occasioned.  Held,  she  was 
entitled  to  recover  damages  for  such  im- 
pairment of  her  health.  Buchanan  v.  West 
Jersey  R.  Co.,  41  Am.  &*  Eng.  R.  Cas.  59,  52 
N.  J.  L.  265,  19  Atl.  Rep.  254. 

Plaintiff  was  nonsuited  on  the  ground 
that  no  action  would  lie  for  a  negligent  act 
of  a  defendant  where  the  only  injury  pro- 
duced as  the  result  of  said  act  is  fright  or 
apprehension    of   danger,    although    such 


fright  is  ioUowed  by  a  physical  injury 
which  is  the  result  of  it.  Held,  that  the 
ruling  was  erroneous;  that  the  case  should 
have  gone  to  the  jury,  as  on  the  facts  it 
would  have  been  competent  for  them  to 
find  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  plaintiff's  in- 
juries. Mitchell  V.  Rochester  R.  Co.,  4 
Misc.  {N.  F.)  575.— Disapproving  Victo- 
rian Ry.  Com'rs  v.  Coultas,  L.  R.  13  App. 
Cas.  222.  Distinguishing  Lehman  v, 
Brooklyn  City  R.  Co.,  47  Hun  (N.  Y.)  355. 

73.  Expenses  resiiltiiif;  from  in- 
jury.*— (i)  Generally. — A  plaintiff  in  a 
negligence  case  is  entitled  to  recover,  as  a 
part  of  his  damages,  his  reasonable  and 
necessary  outlays  in  an  attempt  to  be  cured 
of  the  injuries  resulting  from  the  negli- 
gence of  the  defendant.  Sherwood  v.  Chi- 
cago <S-  W.  M.  R.  Co.,  44  Am.  &*  Eng.  R. 
Cas.  337,  82  Mich.  374,  46  N.  W.  Rep.  773. 
Wallace  v.  Wilmington  &-  N.  R.  Co.,  (Del.) 
18  Atl.  Rep.  818.  Peoria  Bridge  Assoc,  v. 
Loomis,  20  ///.  235.  Louisville,  N,  A.  &*  C. 
R.  Co.  V.  Falvey,  23  Am.  Sf  Eng.  R.  Cas. 
522,  104  Ind.  409,  3  A'.  E.  Rep.  389,  4  N.  E. 
Rep.  908.  Geveke  v.  Grand  Rapids  <&>•  /. 
R.  Co.,  22  Am.  Sf  Eng.  R.  Cas.  551,  57 
Mich.  589.  24  JV.  W.  Rep.  675.  Stephens  v. 
Hatinibal&'  St.  J.  R.  Co.,  38  Am.  <S-  Eng. 
R.  Cas.  1 10,  96  Mo.  207,  9  S.  W.  Rep.  589. 
Oliver  v.  North  Pac.  Transp.  Co.,  3  Or  eg. 
84.  Baker  v.  Pennsylvania  Co.,  142  Pa.  St. 
503,  21  Atl.  Rep.  979.  Totten  v.  Pennsyl- 
vania R.  Co.,  1 1  Fed.  Rep.  564.  Davidson  v. 
Southern  Pac.  Co.,  44  Fed.  Rep.  476. 

The  jury  may  consider  the  expenses  of 
the  cure  and  the  probable  cost  of  future 
treatment  or  nursing  when  the  injury  is 
permanent.  South  &»  N.  Ala.  R.  Co.  v. 
McLendon,  63  Ala.  266. 

In  seeking  to  recover  for  a  broken  arm,  in 
the  absence  of  evidence  with  reference  to 
the  amount  of  expenses  incurred  by  the 
plaintiff,  the  court  should  not  charge  the 
jury  that  they  might  consider  the  necessary 
expenses  resulting  from  the  injury  in  mak- 
ing the  assessment  of  the  damages.  North 
Chicago  St.  R.  Co.  v.  Cook,  43  ///.  App.  634. 

Where,  in  a  negligence  case  brourjht  by  1 
married  woman,  it  appears  that  sole  credit 
was  given  to  her  for  the  expenses  incident 
to  her  sickness,  she  can  recover  the  amount 
as  part  of  her  damages,  whether  actually 


*See  also  ante,  47;   and  Carriage  of  Pas- 
sengers, 020;  Children,  ETC,  184. 
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paid  when  the  suit  was  commenced  or  not. 
Lacas  v.  Detroit  City  R.  Co.,  92  Mich.  412, 
52  N.  W.  Rep.  745. 

In  an  action  on  the  case  for  damages  for 
personal  injuries,  it  was  error  to  charge  the 
jury  to  taiie  into  consideration  the  probable 
expenses  of  conducting  the  suit  beyond  the 
amount  for  taxable  costs  and  attorney's 
fees.  Lincoln  v.  Saratoga  <&*  S.  R.  Co.,  23 
Wend.  (N.  Y.)  425.— Followed  in  Ran- 
som V.  New  York  &  E.  R.  Co.,  15  N.  Y.  415. 
Quoted  in  Loorani  v.  Second  Ave.  R. 
Co.,  II  N.  Y.  S.  R.  652. 

Where  it  appears  that  a  railroad  was  so 
constructed  as  to  throw  surface  water  back 
on  plaintiff's  premises,  causing  sickness  in 
his  family,  he  is  entitled  to  recover  the  ex- 
penses incurred  thereby,  and  in  such  case 
an  instruction  to  the  jury  that  they  may 
allow  whatever,  under  the  evidence,  plain- 
tiff is  entitled  to,  is  not  objectionable  as 
telling  the  jury  that  they  may  allow  for 
physical  and  mental  anguish  endured  by 
plaintiff  and  the  members  of  his  family. 
San  Antonio  &*  A.  R.  Co.  v.  Gwynn,  4  Tex. 
App.  [Civ.  Cas.)  338,  15  S.    W.  Rep.  509. 

(2)  Nursing.* — Nursing  expenses,  as  well 
as  medical  expenses,  may  properly  be  con- 
sidered by  the  jury  in  assessing  plaintiff's 
amount  of  recovery  for  personal  injuries. 
Chicago  &*  E.  R.  Co.  v.  Holland,  30  Atn. 
&*  Eng.  R.  Cas.  590,  122  ///.  461,  13  Al.  E. 
Rep.  145,  II  West.  Rep.  51.  Wallace  v. 
Western  N.  C.  R.  Co.,  41  Am.  &•  Eng.  R. 
Cas.  212,  104  N.  Car.  442,  10  S.  E.  Rep. 
552. 

Compensation  may  be  allowed  for  ex- 
penses incurred  for  nursing,  where  there  is 
evidence  that  the  plaintiff  was  in  bed  for 
five  months  and  was  nursed  by  ladies 
about  the  hou.se,  who  were  constant  in  their 
attendance.  The  jurors  may  measure  the 
value  of  such  services  by  their  own  knowl- 
edge and  experience,  and  detailed  proof  of 
their  value  is  not  required.  Murray  v. 
Missouri  Pac.  R.  Co.,  loi  Mo.  236,  13  S.  W. 
Rep.  817.— Distinguishing  Duke  v.  Mis- 
souri Pac.  R.  Co.,  99  Mo.  347. — Reviewed 
IN  Smith  V.  Chicago  &  A.  R.  Co.,  108  Mo. 

243- 

(3)  Medical  attendance.^ — Expenses  for 
medical  attention  are  proper  elements  of 
damages  in  an  action  for  personal  injuries. 
Hulehan  v.  Green  Bay,  W.  &•  St.  P.  R.  Co., 


•See  also  Children,  etc,  184. 
t  See  also  Children,  etc,  183. 


31  Am.&-  Eng.  R.  Cas.  322,  68  Wis.  520,  32 
N.  W.  Rep.  529.  Chicago  &*  E.  R.  Co.  v. 
Holland,  30  Ant.  &*  Eng.  R.  Cas.  590,  122 
///.  461,  13  A\  E.  Rep.  145,  1 1  West.  Rep.  51. 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 
Murray  v.  Hudson  River  R.  Co.,  47  Barb. 
[N.  Y.)  196;  affirmed,  see  6  Alb.  L.  J.  198. 
Richmond  &•  D.  R.  Co.  v.  Norment,  84  Va. 
167,  4  S.  E.  Rep.  211.  Spicer  v.  Chicago  <S>» 
N.  W.  R.  Co.,  29  Wis.  580,  12  Am.  Ry.  Rep. 
204.  Wallace  v.  Western  TV.  C.  R.  Co.,  41 
Am.  &•  Eng.  R.  Cas.  212,  104  A^.  Car.  442, 
\o  S.  E.  Rep.  552.  Whelan  v.  New  Vorlc, 
L.  E.  &*  W.  R.  Co.,  38  Fed.  R.p.  15. 

Recovery  for  services  necessary  to  ame- 
liorate the  condition  and  suffering  of  the 
plaintiff  may  be  had,  although  gratuitously 
rendered,  when  a  recovery  for  negligence 
of  defendant  can  be  had.  Pennsylvania 
Co.  V.  Marion,  27  Am.  &*  Eng.  R.  Cas.  132, 
104  /nd.  239,  3  A'.  E.  Rep.  874. 

An  instruction  to  compensate  plaintiff 
if  there  were  expended  "  large  sums  of 
money  for  professional  services,  physicians, 
and  nurses,"  does  not  authorize  the  jury  to 
allow  for  professional  services  other  than 
those  of  physicians  and  nurses.  Duhe  v. 
Missouri  Pac.  R.  Co.,  41  Am.  Sf  Eng.  R. 
Cas.  221,  99  Mo.  347,  12  5.  W.  Rep.  636. 

But  the  plaintiff  can  only  recover  the 
reasonable  value  of  his  physician's  services, 
and  not  the  amount  of  the  bill  made  out 
by  him  and  based  upon  the  possibilities  of 
a  prospective  lawsuit.  Gulf,  C.  &*  S.  F.  R. 
Co.  V.  Campbell,  41  Am.  &*  Eng.  R.  Cas.  100, 
76  Tex.  174,  13  S.  W.  Rep.  19. 

Where  a  passenger  injured  while  on 
the  train  calls  a  physician,  and  in  a  r.uit 
against  the  company  claims  to  recover, 
among  other  things,  for  the  cost  of  the 
medical  attendance,  there  can  be  no  allow- 
ance beyond  the  ordinary  charge  for  such 
services.  Nothing  can  be  allowed  because 
it  is  expected  at  the  time  that  there  will  be 
a  lawsuit  and  that  the  doctor  will  oe  called 
as  an  expert  witness.  Gul/,  C.  &*  S.  F.  R. 
Co.  V.  Campbell,  41  Am.  &*  Eng.  R.  Cas.  100, 
76  Tex.  174,  13  S.   W.  Rep.  19. 

(4)  Medicines. — The  plaintiff  in  a  personal- 
injury  case  is  entitled  to  be  compensated 
for  the  value  of  the  medicines  necessarily 
purchased  and  used  in  caring  for  himself 
properly  in  his  injured  condition.  Totten 
V.  Pennsylvania  R.  Co.,  11  Fed.  Rep.  564. 

A  plaintiff  is  entitled  to  recover  the  value 
of  drugs  used  for  sickness  in  his  family, 
caused  by  a  pond  made  by  a  railroad  in 
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damming  a  stream.     Central  R.  &*  B.  Co.  v. 
Wood,  51  Ga.  515,  8  Am.  Ry.  Rep.  9. 

The  defendant's  counsel  asked  the  court 
to  charge  "  that  the  jury  cannot  upon  the 
testimony  in  the  case,  allow  damages  for 
medicines,  lotions,  or  medical  material." 
Held,  that  the  request,  if  charged,  would 
iiave  been  ambiguous;  that  a  party  should 
not  have  a  right  to  avail  himself  of  an  ex- 
ception to  a  ruling  upon  a  matter  unneces- 
sarily introduced  by  himself  only  for  the 
sake  of  the  exception.  West  v.  Manhattan 
R.  Co..  16  N.  Y.  S.  R.  8S6. 

74.  Loss  of  time  resulting  from 
injury.* — It  is  proper  to  take  into  consid- 
eration, in  estimating  damages  for  personal 
injuries,  plaintiffs  loss  of  time,  although 
there  are  neither  allegations  nor  direct 
proof  thereof,  but  where  the  injury  suffered 
necessarily  imports  or  raises  the  implication 
of  such  a  loss.  Chicago  City  R.  Co.  v. 
Hastings,  35  ///.  App.  434. 

In  assessing  damages  for  personal  injuries 
the  amount  of  time  lost  during  which 
plaintiff  was  prevented  from  attending  to 
his  usual  vocation  is  material,  and  should 
be  considered  by  the  jury.  Cliffordv.  Dam, 
12  /.  6-  S.  (A',  v.)  391.  —  Following 
Walker  7>.  Erie  R.  Co.,  63  Barb.  260. — Mo- 
bile «S-  O.  R.  Co.  V.  George,  94  Ala.  199,  10 
So.  Rep.  145.  Peoria  Bridge  Assoc,  v. 
Loom  is,  20  ///.  235.  Chicago  <&*  E.  R.  Co. 
V.  Holland,  30  Am.  &•  Eng.  R.  Cas.  590,  1 22 
///.  461,  \iN.  E.  Rep.  143.  1 1  West.  Rep.  51. 
Louisville,  N.  A.  (S-  C.  R.  Co.  v.  Falvey,  23 
Am.  &•  Eng.  R.  Cas.  522,  104  Ind.  409,  3 
N.  E.  Rep.  389,  4  A^.  E.  Rep.  908.  Shenvood 
v.  Chicago  &*  W.  M.  R.  Co.,  44  Am.  6-  Eng. 
R.  Cas.  337,  82  Mich.  374,  46  N.  W.  Rep. 
773.  Stephens  v.  Hannibal  &•  St.  J.  R.  Co., 
38  Am.  &*  Eng.  R.  Cas.  1 10,  96  Mo.  207,  9 
.S".  W.  Rep.  589.  Walker  v.  Erie  R.  Co.,  63 
Barb.  (N.  Y)  260.  Wallace  v.  Western  N. 
C.  R.  Co.,  41  Am.  &*  Eng.  R.  Cas.  212,  104 
TV.  Car.  442,  10  S.  E.  Rep.  552.  Oliver  v. 
North  Pac,  Transp.  Co.,  3  Oreg.  84.  Baker 
V.  Pennsylvania  Co.,  142  Pa.  St.  503,  21  Atl. 
Rep.  979.  Spicer  v.  Chicago  &*  N.  W.  R. 
Co.,  29  Wis.  580,  12  Ant.  Ry.  Rep.  204. 
Davidson  v.  Southern  Pac.  Co.,  44  Fed.  Rep. 
476.  Harris  v.  Union  Pac.  R.  Co.,  4  Mc- 
Crary{U.  S.)  454,  13  Fed.  Rep.  591. 

The  jury  may  consider  the  loss  of  time 
up  to  the  verdict  and  the  probable  future 
loss  or  incapacity  to  do  as  profitable  labor 


as  before,  provided  the  injury  is  irremedial. 
SoutA  6-  iV.  Ala.  R.  Co.  v.  McLendon,  63 
Ala.  266. 

The  plaintiff  should  be  compensated  for 
his  inability  to  give  his  business  the  proper 
attention  by  reason  of  his  being  injured. 
The  lawful  time  during  which  he  suffers 
pecuniary  loss  consequent  upon  his  being 
unable  to  attend  to  his  business,  forms  a 
proper  item  of  the  remuneration  to  be  made 
him  by  the  jury.  Walker  v.  Erie  R.  Co., 
63  Barb.  (A'.  1'.)  260.— Applied  in  Nash  w. 
Sharpe,  19  Hun  (N.  Y.)  365  ;  Howard  Oil  Co. 
V.  Davis,  76  Tex.  630,  13  S.  W.  Rep.  665. 
FoLLOWKU  IN  Clifford  v.  Dam,  12  J.  &  S. 
(N.  Y.)  391- 

Plaintiff  proved  that  he  was  engaged  in 
'jusiness  at  the  time  of  the  injury,  but  had 
not  been  able  to  attend  to  it  since;  he  did  not 
show  what  his  business  was,  or  the  value  of 
his  time,  or  any  facts  from  which  the  value 
could  be  estimated.  Held,  that  he  was  not 
entitled  to  recover  compensation  for  the 
time  lost.  Leeds  v.  Metropolitan  Gas-light 
Co.,i)oAl.  Y.  26. — Applied  in  Houghkirk 
V.  Delaware  &  H.  Canal  Co.,  92  N.  Y.  219, 
44  Am.  Rep.  370.  Followed  in  Klein  v. 
Second  Ave.  R.  Co.,  22  J.  &  S.  (N.  Y.)   164. 

A  charge  that  plaintiff  should  recover 
compensation  "  for  his  being  compelled  to 
be  away  from  his  business  for  the  time  he 
says  he  was  confined  to  his  bed,  al- 
though there  is  no  evidence  that  he  has 
lost  anything  in  consequence  of  his  ab- 
sence," is  not  erroneous,  where  the  court 
also  expressly  charges  the  jury  that  they 
were  not  to  consider  any  injury  to  the  busi- 
ness or  loss  of  time  or  of  services,  and  that 
nothing  was  to  be  allowed  for  loss  of  time. 
Lee  V.  Manhattan  R.  Co.,  21  /.  6-  S.  (N. 

y.)  260. 

III.  ASSESSMENT  AMD  RECOVERT. 

I .    Rules  oj  Pleading  Relative  to  Damages.* 

75.  General  (»r  nctunl  dninaii;e.s, 
necessarily  resultinj;,  neeil  not  be 
specially  pleaded.— In  an  action  for 
personal  injuries  all  actual  damages,  result- 
ing naturally  from  the  act  complained  of, 
may  be  recovered  under  a  general  aver- 
ment of  damage.  Te.vas  ^^  P.  R.  Co  v. 
Kane,  15  Am.  &>  Eng.  R.  Cas.  218,  2  Tex. 
App.  (Civ.  Cas.)  24. 

For  the   law  Implies  such  damages,  and 


*  See  also  Carriage  of  Passenuers,  028. 


*  See  also  ante,  34. 
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proof  is  only  necessary  to  show  the  extent 
and  amount.  T^xas  <Sf  P.  R.  Co.  v.  Curry, 
21  Am.  &^  Eng.  R.  Cas.  448,  64  Tex.  85. 

General  damages  are  such  as  the  law  im- 
plies, or  presumes,  to  have  occurred  from 
tlic  wrong  complained  of,  and  they  need  not 
be  pleaded.  In  such  cases  the  wrong  itself 
fixes  tiie  rigiit  of  action.  Broiun  v.  Hanni- 
bal &*  St.  J.  R.  Co. ,  42  Aw.  6-  Eng.  A'.  Cas. 
87,  99  Jf/o  310,  12  S.  W.  Rep.  655.  Van- 
der slice  v.  Newton,  \  N.  Y.  \  30. 

The  rule  that  where  the  declaration  con- 
tains no  specifications  of  the  nature  and 
kind  of  damages  claimed,  only  such  as  nat- 
urally and  proximately  arise  out  of  the  act 
complained  of  can  be  recovered,  does  not 
apply  in  actions  for  tort.  Alabama  <&*  V, 
R.  Co.  V.  Hanes,  69  Miss.  160,  13  So.  Rep. 
246. — Rkviewing  Murdockz/.  Boston  &  A. 
R.  Co.,  133  Mass.  15  ;  Walsh  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  42  Wis.  23. 

Where  an  employe  sues  his  company  for 
a  personal  injury,  such  actual  damages  as 
result  naturally  from  the  act  complained  of 
may  be  recovered  under  a  general  averment 
of  damages,  and  need  not  be  specially 
pleaded.  It  is,  therefore,  proper  to  admit 
evidence  of  anything  that  goes  to  show 
general  damages.  Texas  <S^  P.  R.  Co,  v. 
Kane,  15  Am.  <&*  Eng.  R,  Cas.  218,  2  Tex. 
App.  {Civ.  Cas.)  24. 

70.  Special  damages  must  be  spe> 
cially  pleaded. — (i)  The  rule  stated. — 
Special  damages  must  be  alleged  as  well 
as  proved.  Schmitt  v.  Dry  Dock,  E,  B.  &* 
B.  R.  Co.,  2  N.  V.  City  Ct.  359, 

Damages  not  the  necessary  result  of  the 
act  complained  of,  and  therefore  not  im- 
plied by  law,  must  be  specially  pleaded. 
Spencer  v.  St.  Paul  &^  S.  C.  R.  Co.,  21  Minn. 
362.  Vanderslice  v.  Newton,  t^  N.  Y.  130. 
Laing  v.  Colder,  8  Pa.  St.  479.— Quoted 
IN  Johnson  v.  Wells,  6  Nev.  224. 

But  the  rule  is  satisfied  when  from  the 
facts  alleged  the  law  infers  other  facts; 
whatsoever  the  law  infers  from  a  given 
state  of  facts,  the  adverse  party  is  presumed 
to  know,  and  must  take  notice  of  it  whether 
specially  pleaded  or  not.  Texas  &•  P.  R, 
Co.  V.  Curry,  21  Am.  &•  Eng.  R.  Cas.  448, 
64  Tex.  85.— Distinguishing  International 
&  G.  N.  R.  Co.  V.  Irvine,  5  Tex.  L.  Rev.  89. 

Special  damages  are  such  as  really  took 
place,  and  are  not  implied  by  law.  They 
are  either  superadded  to  general  damages, 
from  an  act  injurious  in  itself,  or  are  such 
as  arise  from  an  act,  not  actionable  in  itself, 


but  injurious  only  in  its  consequences  ;  they 
must  be  stated  in  the  petition  with  a  rea- 
sonable degree  of  particularity,  and  it  must 
appear  that  the  damage  is  the  natural, 
though  hot  necessary,  consequence  of  the 
wrong.  Brown  v.  Hannibal &•  St.  J.  R.  Co., 
42  ,.  i.Sr*  Eng.  R.  Cas.  87,  99  Mo.  310,  12  S. 
JV.  Rep.  655. 

(2)  Illustrations. — When  a  person  seeks 
to  recover  damages  for  a  personal  injury,  he 
must  aver  special  damage  in  order  to  re- 
cover any  money  expended  by  him  or  debt 
created  on  account  of  the  injury.  South 
Covington  &"  C.  St.  R.  Co.  v.  Ware,  27  Am. 
<&<•  Eng.  R.  Cas.  206,  84  Ky.  267,  l  5.  IV.  Rep. 

493- 

Allegations  of  special  damages  "  that 
plaintiff  had  been  put  to  great  expense  in 
procuring  medicine,  medical  attendance, 
and  care,  in  which  he  had  expended  the 
sum  of  $500  for  physicians'  services,  nurses, 
and  help,"  and  that  he  was  "  greatly  and 
permanently  injured,  suffered  great  physi- 
cal and  mental  pain,  and  became  sore,  sick, 
lame,  and  languishing,"  are  not  sufficiently 
specific  to  admit  testimony  of  any  perma- 
nent injury.  Kalembarh  v.  Michigan  C.  R. 
Co.,  soAm.&'Eng.R.  Cas.  15,  87  Mich.  509, 
49  N.  W.  Rep.  1082. 

Evidence  that  the  plaintiff  in  an  action  to 
recover  damages  for  personal  injuries  hired 
others  to  work  in  his  place,  and  that  he  paid 
them  a  certain  sum,  is  inadmissible  in  the 
absence  of  an  allegation  alleging  sperinl 
damages  thereby.  Gtimb  v.  Twent  tiiiru 
St.  R.  Co.,  43  Am.  Sf  Eng.  R 
N.  K  411,  21  N.E.Rep.Cf 
748 ;  reversing  2\  /.&^  S.  . 

715- 
When,  for  the  purpose  ol  c/)(lainip 

existence  of  mental  distress,  or  of  e  iianc- 
ing  the  amount  of  the  damages  by  enlarg- 
ing its  degree,  it  is  intended  to  offer  any 
evidence  beyond  the  trespass  or  act  of 
physical  violence  complained  of,  a  proper 
predicate  in  the  pleadings  must  be  laid. 
Gulf,  C.  &•  S.  F.  R.  Co.  v.  Hurley,  74  Tex. 
593,  12  5".  W.  Rep.  226. 

In  an  action  for  injuries  alleged  to  have 
been  received  by  "  shock,"  proof  of  the 
plaintiff's  nervous  condition  is  mere  evi- 
dence of  the  effects  of  the  "  shock  "  to  be 
considered  by  the  jury  in  determining  its 
severity,  and  the  rules  of  pleading  do  not 
require  that  all  the  effects  that  may  follow 
from  the  infliction  of  a  particular  injury 
shall  be  set  forth  in  the  declaration.    Chi- 
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cai,ro,  B.  <&<•  Q.R.  Co.  v.  Sullivan,  {III.)  17  ^V, 
E.  Rep.  460. 

From  the  mere  fact  that,  by  their  verdict, 
tlic  jury  assessed  the  plaintitT's  damages  at 
a  specified  sum,  "  plus "  another  specified 
sum,  which  latter  amount  was  the  same  as 
th.it  demanded  in  tlie  complaint  for  special 
damages,  it  is  not  to  be  conclusively  inferred 
that  this  was  awarded  by  the  jury  as  special 
damages.  Bishop  v.  St.  Paul  City  R.  Co., 
48  Minn.  26,  50  N.   IV.  Rep.  927. 

77.  Daiiia{;cs  not  nlletcvdeaiiiiot  be 
recovered — (1)  The  rule  stated. — Under  a 
declaration  containing  no  averment  of  the 
aggravation  of  existing  physical  ailments  by 
the  injury  complained  of,  it  is  error  to  al- 
low damages  therefor.  Fuller  v.  Mayor, 
etc.,  of  Jackson,  92  Mich.  197,  52  A^.  IV. 
Rep.  1075. 

Evidence  of  loss  of  time  as  an  element  of 
damages  is  inadmissible  in  an  action  for 
personal  injuries  founded  on  defendant's 
negligence,  without  a  special  averment  to 
that  eflfect  in  the  petition.  Slaughter  v. 
Metropolitan  St.  R.  Co.,  58  Am.  &*  Eng.  R. 
Cas.  604,  116  Mo.  269,  23  S.  IV.  Rip.  760. 

Where  the  evidence  of  such  loss  of  time 
is  excluded  because  of  the  absence  of  the 
necessary  averments  in  the  petition,  an  in- 
struction authorizing  damages  therefor  is 
error.  Slaughter  v.  Metropolitan  St.  R.  Co., 
58  A)n.  &•  Eng.  R.  Cas.  604,  1 16  Mo.  269, 
23  5.  IK  Rep.  760. 

(2)  Illustrations.  —  The  declaration  only 
claimed  for  an  injury  to  plaintiff's  leg, 
caused  by  its  being  struck  by  a  steel  rail, 
which  bounded  back  from  the  car  upon 
which  he  was  assisting  in  loading  it.  Upon 
the  trial  plaintiff  was  asked  if  tiiere  was 
anything  on  his  hip  indicating  the  force  of 
the  blow,  which  question  was  objected  to 
because  the  declaration  only  claimed  for  an 
injury  to  plaintiff's  leg;  but  he  was  permit- 
ted to  answer  the  question  on  the  statement 
of  plaintiff's  counsel  that  the  testimony  was 
offered  for  the  purpose  of  showing  the  force 
of  the  blow,  and  that  he  desired  the  court 
to  instruct  the  jury  that  they  could  not  give 
anydamages  for  an  injury  to  the  hip;  which 
action  of  the  court  is  sustained.  Palmer  v. 
Michigan  C.  R.  Co.,  93  Mich.  363,  53  JV.  W. 
Rep.  397. 

The  plaintiff  was  a  manufacturing  dress- 
maker, but  the  complaint  contained  no 
claim  for  damages  because  of  inability  to 
carry  on  his  business  after  the  accident.  He 
was  allowed  to  prove,  subject  to  objection, 
3  D.  R.  D.— 46. 


that  he  was  prevented  by  the  disability  the 
accident  produced  from  carrying  on  his 
business.  Ileltl  error.  Sajfi-r  v.  D>y  Doii\ 
E.  /.'.  iS-  /.'.  R.  Co.,  24  .\'.  1'.  S.  R.  210,  53 
Ilun  6:9,  2  Silv.  Sup.  Ct.  343,  5  X.  Y. 
Supp.  700. 

Where  attorney's  fees  or  expense  incurred 
by  plaintiff  in  attending  court  to  prosecute 
a  suit  are  not  alleged  in  the  proceedings  or 
included  in  tlie  evidence  as  elements  of  dam- 
age, a  request  by  the  defendant  to  charge 
that  the  jury  should  not  include  in  their  esti- 
mate of  actual  damages  such  expense  is 
properly  refused.  Missouri  Pac.  R.  Co.  v. 
Mitchell,  41  Am.  <S«»  Eng.  R.  Cas.  224,  75 
Tex.  77,  12  S.  IV.  Rep.  810. 

It  was  error  to  render  judgment  for  dam- 
ages for  the  alleged  cost  of  constructing 
ditches  and  drains  along  the  right  of  way 
which  the  company  failed  to  provide,  when 
the  petition  alleged  no  actual  pecuniary  loss, 
and  failed  to  allege  that  the  plaintiff  had 
constructed  or  paid  for  or  expended  labor 
on  them.  In  such  a  case  damages  for  the 
cost  anticipated  in  constructing  the  drains 
and  ditches  cannot  be  awarded.  Interna- 
tional &*  G.  N.  R.  Co.  V.  Rape,  62  Tex.  313, 
— Distinguished  in  Texas  &  S.  R.  Co.  v. 
Meadows,  39  Am.  &  Eng.  R.  Cas.  29,  73 
Te.\.  32,  3  L.  R.  A.  565,  u  S.  W.  Rep.  145. 

A  plaintiff  cannot  recover  more  for  any 
particular  item  of  damages  than  he  alleges 
ill  his  petition  he  sustained ;  and  when  the 
allegation  was  that  his  pasture  had  been 
damaged  §50  he  could  not  recover  more 
than  that  sum  by  proof  of  §200  or  §300 
damage  to  it.  Gulf,  C.  &•  S.  F.  R.  Co.  v. 
Simonton,  2  Tex.  Civ.  App.  558,  22  S.  JV. 
Rep.  285. 

78.  AlleKTiiif;  the  cousequences  of 
the  injury.— Where  damages  for  loss  of 
time  are  claimed  because  of  injuries  causing 
permanent  disability  it  is  not  necessary  that 
the  petition  allege  the  character  of  the 
plaintiff's  occupation  and  the  amount  of  his 
earnings  to  authorize  proof  of  such  facts 
upon  the  trial.  Flanagan  v.  Baltimore  &» 
O.  R.  Co.,  83  Io7i)a  639,  50  A'.  W.  Rep.  60. 

The  declaration  stated  the  circumstances 
of  the  injury  and  that  plaintiff's  arms  and 
legs  were  broken,  and  then  alleged  that 
plaintiff  "  remained  from  that  time  in  a 
sick,  sore,  wounded,  bruised,  and  injured 
condition,  so  that  he  is  maimed  and  injured 
for  life."  Held,  that  this  sufficiently  set  out 
that  plaintiff  sought  damages  for  sickness 
and  disorder  and  their  attendant  expenses. 
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and  that  evidence  was  properly  admitted  of 
the  fact  that  plaintiff  was,  after  the  accident, 
subject  to  convulsions,  fits,  etc.,  and  was  in- 
jured as  to  his  mind.  Keyset-  v.  Chicago  &* 
G.  T.  R.  Co.,  31  Am.  6^  Eitg.  R.  Cas.  399, 
66  il//<7/.  390,  10  West.  Rep.  646,  33  N.  IV. 
Rep.  S67. 

An  allegation  that  plaintiff,  by  reason  of 
personal  injuries,  has  been  and  is  sick,  lame, 
and  sore,  and  unfitted  for  manual  labor,  and 
has  suffered  great  pain  of  body  and  mind,  is 
sufficieiu  to  admit  eviiience  that  the  injury 
caused  nervous  prostration,  spinal  irritation, 
and  torpidity  of  the  liver,  and  is  sullkient 
to  apprise  defendant  of  wiiat  plaintiff  may 
be  expected  to  prove.  Babcock  v.  St.  Paul, 
M.  &>  M.  R.  Co.,  36  Minn.  147,  30  A'.  //'. 
Jiep.  449. 

An  allegation  in  a  petition  for  damages 
for  injuries  caused  by  the  derailment  of  a 
train,  that  by  the  derailment  the  plaintiff 
was  put  to  great  inconvenience  and  delay; 
that  he  was  expected  at  a  certain  place  at  a 
certain  day,  but  was  unable  to  reach  it ; 
that  tile  weather  was  bitterly  cold,  and  the 
place  of  accident  was  not  near  any  house, 
and  he  was  forced  to  walk  to  a  town  for 
shelter  and  suffered  greatly  thereby,  and 
that  by  reason  of  said  inconvenience  and 
delay  he  was  damaged  to  the  sum  of,  etc., 
is  too  indefinite  to  warrant  the  recovery  of 
any  sum  for  inconvenience.  Missouri  Pac. 
R.  Co.  V.  Mitchell,  \\  Am.  &>  Eng.  R.  Cas 
224,  75  Te.v.  JJ,  13  5.  W.  Rep.  810. 

A  1'  ?nuirrcr  was  properly  overruled  where 
the  petition  alleged  that  prior  to  plaintiff's 
injuries  he  earned  $1 500  per  year,  and  by  his 
injury  was  made  a  cripple  for  life,  and  inca- 
pacitJited  from  ever  pursuing  his  occupation 
of  stockman,  whicli  was  the  only  business 
for  which  he  was  qualified ;  that  he  was 
forty-six  years,  in  good  health,  and  would 
probably  live  iwenty-tive  years  longer.  It 
was  proper  to  show  that  he  was  engaged  in 
a  particular  business,  and  the  loss  from  in- 
capacity to  pursue  it.  Galveston,  II.  &'  S. 
A.  R.  Co.  V.  Cooper,  2  Te.x.  Civ.  App.  42,  20 
S.  W.  Rep.  990. 

Ir»  a  siiif  f.jr  bodily  injury  plaintiff  can  al- 
lege the  resulting  necessity  for  a  dissolution 
of  a  partnersiiip  of  which  he  was  a  member, 
for  the  put  pose  of  showing  how  far  the  in- 
jury disabled  him  from  pursuing  his  ordi- 
nary occupation.  If  a  plaintiff  sought 
damages  based  upon  such  a  dissolution  a 
question  would  arise  as  to  the  admissibility 
of  evidence,  and  it  would  become  necessary 


to  deride  whether  the  dissolution  was  the 
proximate  result  of  the  injury ;  but  when 
he  alleged  the  dissolution  merely  to  show 
the  exten;:  to  which  he  was  disabled  no 
such  question  could  arise.  International 
&•  G.  A'.  R.  Co.  V.  I)  vine,  23  Am.  &•  Eng.  R. 
Cas.  518,  64  7'e.v.  529. 

70. its  pcriiiniiciicy. — An  allega- 
tion in  the  complaint  that  the  injuries  are 
permanent  is  not  necessary  to  authorize  the 
admi.ssioii  of  evidence  as  to  their  perma- 
nency. Rosevelt  v.  Manhattan  R.  Co.,  13 
A'.  Y.  Siipp.  598,  37  N.  y.  S.  R.  894. 

An  allegation  that  the  plaintiff  has  been 
permanently  disabled  from  labor  is  insuf- 
ficient to  permit  proof  of  loss  of  earnings. 
Coonts  V.  Missouri  Pac.  R.  Co.,  115  Mo.  669, 
zzS.  IV.Rep.  572. 

80.  Averiiiviit8  to  warrant  exem- 
plary daiiiajjes.*— Where  a  party  intends 
to  prove  malice  to  affect  damages  he  must 
expressly  aver  the  same.  Johnson  v.  Chi- 
cago, R.  I.  &*  P.  R.  Co.,  51  /o7t'a  25, 

Whether  the  damages  claimed  are  actual 
or  exemplary  must  be  stated  in  the  com- 
plaint, and  to  the  damages  as  stated  the 
testimony  must  be  confined  and  the  jury 
restricted.  Exemplary  damages  are  proper 
where  the  invasion  of  the  rights  of  a  person 
is  characterized  by  violence,  fraud,  malice, 
wantonness,  or  reckless  disregard  of  soci;il 
or  civil  rights.  Spellman  v.  Riehmon<l  &^  J). 
R.  Co.,  35  So.  Car.  475,  14  S.  E.  Rep.  947.-- 
Applving  Palmer  v.  Charlotte,  C.  &  A.  R. 
Co.,  3  So.  Car.  597;  Hall?'.  South  Carolina  R. 
Co.,  28  So.  Car.  261  ;  Qiiinn  7'.  South  Carolina 
R.  Co.,  29  So.  Car.  381.  Quoting  Phihi- 
delphia,W.  k  13.  R.Co.  v.  Quigley,  21  How. 
(U.  S.)  207. 

There  can  be  no  recovery  of  exemplary 
damages  unless  the  complaint  contains 
averments  which,  if  proven,  will  entitle  the 
party  to  such  damages ;  so  where  a  com- 
plaint only  contains  averments  of  actual 
damages,  it  is  error  for  the  court  to  instruct 
the  jury  as  to  the  law  relating  to  exemplary 
damages.  Campbell  \.  Houston  &•  T.  C.  R. 
Co.,  2  Tex.  Vnrep  Cas.  473. 

While  it  is  no  doubt  the  better  practice, 
where  both  actual  and  exemplary  damages 
are  sought,  to  claim  them  by  separate  alle- 
gations in  the  nature  of  distinct  counts,  yet 
the  court  is  not  willing  to  say  that  it  is  re- 
versible error  in  the  trial  court  to  overrule 
a  special  exception  to  a  petition,  which  does 

*  See  also  DEATH  BY  Wkongfui.  Act,  147. 
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not  state  the  diSerent  claims  separately. 
Texas  &»  P.  R.  Co.  v.  Pollard,  2  Tex.  App. 
{Civ.  Cas.)  424. 

Where  plaintiff  prayed  judgment  for  $6 
actual  damages  and  $3000  exemplary  dam- 
ages, under  allegations  in  his  petition  of 
facts  warranting  a  recovery  for  actual  dam- 
ages only,  and  the  court  by  his  charge  lim- 
ited the  recovery  to  actual  damages  merely, 
a  verdict  for  $391  for  actual  damages  should 
not  be  ^»t  aside,  as  it  is  not  the  name  the 
pleader  giveb  li.e  facts  stated  which  makes 
them  actual  or  exemplary,  but  it  is  the 
effect  the  law  places  on  them  which  makes 
them  the  one  or  the  other.  International 
^  G.  N.  R.  Co.  v.  Gordon,  72  Tex.  44,  1 1  S. 
W.  Rep.  1033. 

81.  Necessity  of  avcrinents  as  to 
physical  and  mental  siifleriiif?. — 
Where  bodily  injuries  are  alleged  in  the 
petition  and  proof  thereof  made  upon  the 
trial,  and  the  person  injured  is  the  plaintiff, 
physical  pain  and  mental  anguish  are  proper 
elements  of  damage,  though  not  stated  in 
the  petition.  Brown  v.  Hannibal  &*  St.  J. 
R.  Co.,  42  Am.  <&«•  Eng.  R.  Cas.  87,  99  Mo. 
310,  12  5.  W.  Rep.6ss- 

Evidence  of  mental  suffering,  which  is 
inseparable  from  bodily  injury,  is  admis- 
sible without  allegation  of  special  damages. 
Chicago  V.  McLean,  133  ///.  148,  8  L.  R.  A. 
765,  24  A^.  E.  Rep.  527. 

Where  a  passenger  sues  for  being  as- 
saulted by  a  conductor  and  for  being  un- 
lawfully put  off  the  train,  it  is  not  error  to 
instruct  that  plaintiff  was  entitled  to  a  fair 
and  reasonable  compensation  for  the  pain 
and  suffering,  both  mental  and  physical, 
which  he  had  endured,  where  there  is  no 
allegation  of  mental  pain  as  a  recovery  for 
mental  suffering  may  be  had  as  an  incident 
to  physical  pain.  Calduullv.  Central  Park, 
A'.  &•  E.  R.  R.  Co.,  27  A',  y.  Stipp.  397,  57 
A\  Y.  S.  R.  489,  7  Misc.  67. 

82.  G(Micral  denial  —  Partial  de- 
fense.— Where  there  are  two  counts  in  a 
declaration,  one  based  upon  the  contract  to 
safely  carry  and  the  other  for  violations  of 
the  contract  by  the  carrier's  servant,  and 
the  case  is  tried  upon  the  pleas  of  not 
guilty  and  non-assumpsit,  a  recovery  on  the 
first  count  entitles  the  plaintiff  to  actual 
damages  only.  Springer  Transp.  Co.  v. 
Smith,  16  Lea  {Tenn.)  498.  i  S.  IV.  Rep.  280. 

In  an  action  for  damages  to  real  property 
caused  by  defendant's  breach  of  the  con- 
tract in  the  manner  of  locating  and  building 


its  road  thereon,  where  the  complaint  al- 
leges plaintiff's  title  in  fee  simple,  a  general 
denial  puts  such  title  in  issue.  Hutchinson 
v.  Chicago  &•  N.  IV.  R.  Co.,  41   If 'is.  541. 

A  partial  defense  to  an  action  or  in  miti- 
gation of  the  damages  claimed  therein 
ought  to  be  pleaded  in  the  answer  as  a  dis- 
tinct defense ;  and  an  allegation  that  the 
defendants  cut  and  removed  certain  timber 
from  alleged  public  land,  believing  that  it 
was  the  land  of  the  Northern  Pac.  R.  Co., 
from  which  they  had  a  license,  is  sucli  a 
defense,  ''.ere  the  damages  claimed  in  the 
compli.il  ■  p.e  based,  not  only  on  the  value 
of  the  timber  in  the  standing  tree,  but  also 
the  value  bestowed  on  the  same  in  convert- 
ing it  into  lumber  and  putting  it  into  the 
market.  United  States  v.  Ordway,  12  Sawy. 
(U.S.)  275,  30  Eed.  Rep.  30. 

2.  Rules  of  Evidence,* 

83.  What  evidence  is  admissible, 
jfenerally.— In  a  suit  for  injury  to  a  car  by 
a  collision  through  defendant's  fa'dt,  evi- 
dence is  competent  of  the  approximate  cost 
of  repairing  it,  and  the  difference  in  its 
value  as  it  was  after  it  was  repaired  and  as 
it  was  before  it  was  injured.  New  York.  C. 
&^  St.  L.  R.  Co.  V.  Grand  Rapids  &*  I.  R. 
Co.,  35  Am.  &*  Eiig.  R.  Cas.  283,  1 16  /m/'.  60. 
18  .V.  E.  Rtp.  182.  15  West.  Rep.  548. 

Where  it  appears  that  plaintiff,  who  had 
been  thrown  from  a  car,  is  suffering  from 
progressive  and  incurable  spinal  trouble  as 
the  result  of  the  injury,  it  is  proper  to  allow 
him  to  show  the  condition  of  his  health 
for  some  time  prior  to  the  injury.  Cooper 
V.  .S7.  Paul  City  R.  Co.,  58  Am.  &•  Eng.  R. 
Cas.  598,  54  Minn.  379.  56  A'.  W.  Rep.  42. 

When  the  general  statement  of  the  mat- 
ters from  A'hich  the  alleged  injury  results  is 
suflicicntly  specific,  all  things  which  are  the 
natural  result  of  the  act  made  the  basis  for 
damatjcs  can  properly  be  proved.  Texas  &^ 
P.  R.  Co.  V.  Durrett,  57  Tex.  48. 

Where  it  is  sought  to  recover  for  the 
destruction  of  matured  but  ungathered  cot- 
ton, it  is  competent  to  prove  that  the  cotton 
destroyed  would  have  yielded  three  bal<  s  to 
the  acre,  at  the  market  value  of  5140  c  ach, 
less  the  cost  of  gathering,  ginning,  and 
baling,  which  would  amount  to  $10  per 
bale ;  but  if  the  cotton  had  been  immature, 
then  such  evidence  would  have  only  been 


*  See  also  ante,  US,  3Ut 
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conjectural,  and  would  not  have  been  com- 
petent as  to  the  market  value.  Gulf,  C,  &* 
S.  F.  R.  Co.  V.  Summers,  3  Tex.  App.  {Civ. 
frtj.)  417.  Gulf,  C.  &'  S.  F.  R.  Co.  V.  Sum- 
rinv,\  Tex.  App.  {Civ.  C<u.)  579,  18  S.  W. 
Rep.  135. 

84.  What  is  inadmissible— While  it 
is  proper  to  prove  the  age,  habits,  health,  oc- 
cupation, expectation  of  life, ability  to  labor, 
and  the  probable  increase  or  diminution  of 
that  ability  with  lapse  of  time,  the  rate  of 
wages,  etc.,  and  then  leave  it  to  the  jury  to 
assess  the  damages,  it  is  improper  to  allow 
proof  of  a  particular  possibility,  or  even 
probability,  of  any  increase  of  wages  by  ap- 
pointment to  a  higher  public  office,  es- 
pecially where  the  appointment  is  some- 
what controlled  by  political  reasons.  Rich- 
mond &-  D.  R.  Co.  V.  Allison,  48  Am.  <S- 
£n^.  R.  Cas.  loi,  86  Ga.  145,  12  S.  E.  Rep. 

352. 

The  city  of  Fort  Scott  subscribed  $75,000 
of  stock  in  the  Missouri,  K.  &  T.  R.  Co., 
and  issued  $75,000  of  its  bonds  in  payment 
therefor.  It  also,  by  virtue  of  the  said  con- 
tract, issued  to  the  said  company  $25,000  of 
its  bonds  for  the  purchase  of  the  right  of 
way  through  the  city,  and  grounds  for 
machine-shops,  engine-houses,  etc.  The 
subscription  was  made  upon  condition  that 
the  company  should  construct,  within  six 
months,  a  railroad  from  S.,  through  F., 
to  connect  with  the  line  running  from  J. 
in  a  southeasterly  direction  ;  that  it  should 
make  this  the  great  through  line  to  the  In- 
dian Territory  and  Texas,  and  construct  no 
other  line  of  road  south  of  F.  in  the  same 
direction ;  and  that  it  should  make  F.  the 
end  of  a  division,  and  erect  machine-shops, 
etc.,  at  F.  before  doing  so  at  any  other 
point  southwest  of  S.  on  the  through  line 
of  its  road.  The  company  complied  with 
this  contract,  except  that  it  did  not  make 
F.  the  end  of  a  division,  and  did  not  erect 
the  machine-shops,  etc.,  there,  but  did  so 
erect  them  at  P.  In  an  action  by  the  city 
for  breach  of  contract,  testimony  was  ad- 
mitted tending  to  shew  a  decline  in  the 
population  of  F.,and  a  depreciation  in  value 
of  real  estate  through  the  city  during  a 
period  commencing  subsequently  to  the 
construction  of  the  road,  yet  prior  to  the 
building  of  the  shops  at  P..  and  ending 
after  the  fact  of  such  building  had  become 
known  at  F.  Held,  that  such  testimony 
was  improperly  admitted,  and  that  such 
matters  did  not  enter  into  or  form  a  part  of 


the  proper  measure  of  damages.  Missouri, 
K.  &*  T.  R.  Co,  V.  Ft.  Scott,  15  Kan.  435. 

Testimony  is  objectionable  if  speculative, 
and  tantamount  to  inquiry  into  profits  not 
the  direct  and  immediate  fruits  of  the  con- 
tract, but  remote  and  uncertain,  and  it 
does  not  disclose  the  direct  pecuniary  loss 
of  the  plaintiff,  which,  in  an  action  ex  con- 
tractu, is  the  proper  measure  of  daniajjes. 
Missouri,  K.  «S-  T.  R.  Co.  v.  Ft.  Scott,  15 
Kan.  435. 

Where  the  plaintiff  in  an  action  sues  to 
recover  damages  for  injuries  to  his  wagon, 
evidence  that  a  sum  was  expended  for  re- 
pairs thereto,  is  inadmissible  in  the  absence 
of  evidence  that  the  repairs  were  proper,  or 
worth  the  sum  paid.  Gumbv.  Twenty-third 
St.  R.  Co.,  43  Am.  &*  Eng.  R.  Cas.  315,  114 
N.  r.  41 1,  21  A^.  E.  Rep.  993,  23  A^.  V.  S.  R. 
748 ;  reversit^  2iJ.&*S.  466,  i  N.  Y.  S.  R. 
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85.  Negligence  of  defendant  must 
be  afiirniativcly  proved.— To  entitle  a 
plaintiff  to  damages  for  bodily  pain,  suffer- 
ing, and  pecuniary  loss,  the  negligence  of 
the  defendant  must  be  affirmatively  shown. 
Schneider  v.  Pennsylvania  Co.,  {Pa.)  3  Atl. 
Rep.  26. 

80.  Showing  plaintiff's  oircuni- 
stanoes,  condition  in  life,  pnrsnits, 
etc. — (i)  When  admissible. — The  injuries 
having  disabled  plaintiff  for  some  time  to 
carry  on  the  business  in  which  he  was  en- 
gaged, he  may  prove,  as  an  element  of  his 
damages,  "what  he  was  making  at  the  time 
he  was  injured."  Alabama  G.  S.  R.  Co.  v. 
Frasier,  93  Ala.  45,  9  So.  Rep.  303. 

Evidence  of  the  amount  of  plaintiff's  earn- 
ings is  admissible,  not  as  a  basis  of  compu- 
tation, but  merely  as  a  circumstance  tend- 
ing to  show  his  capacity  to  earn  money. 
Simonsotf  v.  Chicago,  R.  I.  &*  P.  R.  Co.,  49 
lonva  87.— Reviewed  in  Stafford  v.  Oska- 
loosa,  64  Iowa  251. 

Evidence  is  competent  to  show  the  con- 
dition of  plaintiff's  health,  his  aptitude  and 
qualifications  for  business,  and  his  habits  of 
industry,  or  anything  else  affectmg  his  pro- 
spective earnings  or  savings.  Simonson  v. 
Chicago,  R.  I.  &*  P.  R.  Co.,  49  /oiva  87. 

It  was  competent  to  show  that  plaintiff 
was  dependent  upon  his  earnings  as  tending 
to  indicate  the  probable  continuance  of  his 
industry.  Simonson  v.  Chicago,  R.  I.  &*  P. 
R.  Co.,  49  Iowa  87. 

In  an  action  to  recover  for  personal  in- 
juries, whereby  the  plaintiff,  who  was  an 
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architect,  was  incapacitated  from  pursuing 
his  business,  evidence  of  the  nature  and  ex- 
tent of  his  business  is  competent  to  go  to 
the  jury ;  not  as  furnishing  a  measure  of 
damages,  but  to  guide  them  in  the  exercise 
of  tliat  discretion  as  to  the  amount  of  dam- 
ages whicli,  to  a  certain  extent,  is  vested  in 
a  jury  in  such  cases.  New  Jersey  Exp.  Co. 
V,  Nichols,  33  A^.  /.  L.  434 ;  affirmittg  32  N. 
J.  L.  166. 

Inquiring  into  a  plaintiff's  age,  earnings, 
past  earnings,  and  V\nA  of  service  are  all 
competent  as  elements  in  considering  the 
quantum  of  damages ;  but  what  were  his 
accumulated  earnings  are  immaterial.  Wal- 
lace v.  Western  N.  C.  R.  Co.,  41  Am.  <S- 
Eng.  R.  Cas.  212,  104  A^.  Car.  442,  10  S.  E. 
Rep.  552.— Quoting  Phillips  t/.  London  & 
S.  W.  R.  Co.,42  L.  T.  6;  iNashz/.  Sharpe,  19 
Hun  (N.  Y.)  365. 

Plaintiff  claimed  damages  for  loss  of 
time  occasioned  by  her  disability  to  pursue 
her  calling  resulting  from  an  injury  caused 
by  negligence  of  defendant's  driver.  Held, 
that  it  was  competent  for  her  to  prove  that 
she  had  a  business  of  her  own,  and  was  a 
widow  and  compelled  to  earn  her  own  liv- 
ing. Corrigan  v.  Dry  Dock,  E.  li.  &*  B.  R. 
Co.,  14  Daly  {N.   V.)  120,  6  A^.   V.  S.  R.  243. 

Before  damages  for  future  pecuniary  loss 
from  inability  to  earn  a  livelihood  can  be 
awarded,  there  should  be  proof  of  the 
plaintiff's  circunista  1  -es,  condition  in  life, 
his  wage  earning  pow^jr,  and  capacity.  Staal 
V.  Grand  St.  &•  N.  R.  Co.,  31  Am.  &*  Eng. 
R.  Cas.  21.  107  iV.  Y.  625.  I  Silv.  App.  516, 
13  A'.  E.  AV/.  624,  II  A^.  Y.  S.  R.  352;  re- 
versing 36  Hun  208. 

In  seeking  to  recffiwr  for  personal  injuries 
the  plaintiff  may  introduce  eindence  to  prove 
the  follmiiing  facts  ; 

The  nature  of  iiis  employment  and  his 
rlcpendence  thereon  for  support.  Moore  v. 
Central  R.  Co.,  47  /<«f,i  688.— Revieweo  IN 
Stafford  v.  Oskaloosa,  64  Iowa  251. — Louis- 
ville, A'.  A.  iS>»  C.  R,  C.>.  V.  Falvey,  23  Am. 
&'  Eng.  R  Cas.  522,  104  Ind.  409,  3  N.  E. 
Rep.  389,  4  A'.  E.  Rep.  908.  Grand  Rapids 
&*  I.  R.  Co.  V.  Martin,  41  Mich.  667. 

The  nature  of  his  business,  and  the  val- 
ue of  his  personal  services  in  conducting 
it.  Lincoln  v.  Saratoga  &-  S.  R.  Co.,  23 
Wend.  (/V.  K.)  425.— Approved  in  Hurt  v, 
St.  Louis,  \.  M.  &  S.  R.  Co..  34  Am.  &  Eng. 
R.  Cas.  422,  94  Mo.  255,  13  West.  Rep.  233, 
7  S.  W.  Rep.  I ;  Blair  v.  Milwaukee  &  P. 
du  C.  R.  Co.,  20  Wis.  363.    Followed  in 


McCIain  v.  Brooklyn  City  R.  Co.,  40  Am.  & 
Eng.  R.  Cas.  254,  116  N.  Y.  459,  22  N.  E. 
Rep.  1062,  27  N.  Y.  S.  R.  549.  Quoted  in 
Hastings  v.  Steamer   Uncle  Sam,  10  Cal. 

34I- 

His  occupation  before  the  injury  and  the 
state  of  Jiis  health.  Rcardon  v.  Missouri 
Pac.  R.  Co.,  114  Mo.  384,  21  i'.  W.  Rep.  731. 

His  condition  and  situation  in  life  and 
that  of  his  family.  Winters  v.  Hannibal 
&*  St.  J.  R.  Co.,  39  Mo.  468.— Criticised 
IN  Stephens  v.  Hannibal  &  St.J.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  no,  96  Mo.  207,  9  S. 
W.  Rep.  589.  Overruled  in  Dayharsh  v. 
Hannibal  &  St.  J.  R.  Co.,  103  Mo.  570. 

His  circumstances,  condition  in  life,  and 
pursuits.  Caldwell  v.  Murphy,  \  Duer  {N. 
Y)  233. 

That  he  had  a  wife  and  four  children. 
San  Antonio  &*  A.  P.  R.  Co.  v.  Robinson,  73 
Tex.  277,  1 1  S.  W.  Rep.  327. 

(2)  When  inadmissible. — Except  in  cases 
where  the  entire  injury  is  to  the  peace,  hap- 
piness, or  feelings  of  the  plaintiff,  worldly 
circumstances  should  not  be  admitted  or 
weighed  in  the  ascertainment  of  damages. 
Georgia  R.  Co.  v.  Homer,  27  Am.  &•  Eng.  R. 
Cas.  186,  73  Ga.  251.— Following  Higgins 
V.  Cherokee  R.  Co.,  73  Ga.  149. 

In  an  action  by  the  injured  party  to  re- 
cover damages  for  personal  injuries,  the 
fact  that  the  plaintiff  has  a  family  depend- 
ing on  him  for  support  is  wholly  imma- 
terial, having  no  relevancy  to  any  point  in 
issue.  Pennsyh/ania  Co.  v.  Keane,  143  ///, 
172,  32  A'.  E.  Rep.  260. — Applying  Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  V.  Powers,  74  III. 
■>,i,\.— Chicago  Sf*  A.  R.  Co.  v.  Few,  15  ///. 
App.  125. 

Evidence  that  the  plaintiff  was  married 
and  as  to  the  number  and  ages  of  his  children 
is  inadmissible  in  evidence  in  an  acti(m  for 
personal  injuries.  Mahaney  v.  St.  I^ouis  &* 
H.  R.  Co.,  108  Mo.  191,  18  S.  W.  Rep.  895. 
Stephens  v.  Hannibal  6-  St.  J.  R.  Co.,  38 
Am.  iS~»  Eng.  R.  Cas.  1 10,  96  Mo.  207,  9  S. 
W.  Rep.  589.— Approved  in  Dayharsh  r. 
Hannibal  &  St.  J.  R.  Co.,  103  Mo.  570. — 
Dayharsh  v.  Hannibal  &*  St.  J.  R.  Co.,  103 
Mo.  570.— Approving  Stephen,?  v.  Hanni- 
bal iSr  St.  J.  R.  Co..  96  Mo.  207;  Pennsyl- 
vania Co.  V.  Roy,  I  Am.  &  Eng.  R.  Cas. 
225,  102  U.  S.  4$!  ;  Kreuziger  v.  Chicago  & 
N.  W.  R.  Co.,  73  Wis.  158 ;  DrcKss  v.  Fried- 
rich,  57  Tex.  70 ;  Pittsburg.  Ft.  W.  &  C.  R. 
Co.  V.  Powers,  74  III.  341.  OvERRiM.iNO 
Winters  v.  Hannibal  &  St.  J.  R.  Co.,  39  Mo. 
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468 ;  Conroy  v.  Vulcan  Iron  Works,  75  Mo. 
652. 

But  the  admission  of  testimony  by  plain- 
tiff as  to  the  number  and  character  of  his 
family  is  harmless  error  where  the  court 
subsequently  properly  instructs  the  jury  as  to 
the  measure  of  damages.  Johns  v.  C/uxrlotte, 
C.  &-  A.  A'.  Co.,  58  Am.  <S-  Ji/i^.  A\  Cas.  175, 
39  So.  C(ir.  162,  17  S.  E.  Rep.  698. 

Whatever  may  be  the  rule  in  cases  of 
slatifier  and  of  breach  of  promise  of  mar- 
riage, yet  ill  a  suit  for  damages  for  personal 
injury  against  a  railroad  company  brought 
by  the  party  himself,  although  the  plaintiff 
may  snow  the  nature  of  his  business  and 
the  value  of  his  services  in  conducting  it  as 
grounds  for  estimating  damages,  yet  his 
wealth  or  poverty  is  an  immaterial  issue. 
Missouri  Pac.  R.  Co.  v.  Lydc,  11  Am.  &* 
Eng.  R.  Cas.  188,  57  Tex.  505.— Applied  in 
Howard  Oil  Co.  v.  Davis,  76  Tex.  630,  13  S. 
W.  Rep.  665. 

87.  81iowiiigr  the  extent  of  tlic  in- 
jury.*— Where  plaintiff  sues  to  recover  for 
injuries  received  by  a  derailment,  the  fact, 
nature,  and  extent  of  her  injuries  being  con- 
troverted, she  may  testify  tiiat  before  and 
up  to  the  time  of  the  accident  she  had 
always  enjoyed  good  health  and  her  physi- 
cal organs  had  discharged  their  functions 
na'urally  and  regularly ;  may  describe  the 
manner  in  which  she  was  jostled  and  tossed 
about  before  the  car  was  turned  over;  and 
may  state  that  "  she  could  hardly  get  up," 
"was  suffering  great  pain,"  "could  not 
sleep  afterwards  unless  she  had  some  medi- 
cine to  quiet  her,"  "  had  not  undertaken 
since  to  walk  any  great  distance  and  could 
not  walk  any  great  distance,"  "  that  her 
menstruations  had  been  irregular  ever  since 
she  was  hurt,"  etc.  Alabama  G.  S.  R.  Co.  v. 
///'//,  93  Ala.  514,  9  So.  Rep.  722. 

The  plaintiff  may  show  by  witnesses  how 
he  habitually  acted  after  the  accident,  for 
the  purpo.se  of  establishing  the  extent  of 
his  injuries.  Winter  v.  Central  fo7va  R.  Co., 
80  fo7ua  443,  45  X.  JF.  Rep.  7^7. 

Where  an  actionable  wrong  is  shown, 
plaintiff  may  recover  nominal  damages  from 
the  mere  fact  of  such  wrong;  but  if  com- 
pensatory damages  are  asked  plaintiff  must 
show  data  and  means  by  which  the  jury  can 
ascertain  and  fix  the  amount  of  damages. 
The  jury  cannot  go  by  merely  arbitrary 
conjecture.      Watts  v.  Norfolk  Sf  W.  R. 

*  See  also  EvinKNCE,  28. 


Co..  ( W.  Va.)  57  Ant.  &*  Eng.  R.  Cas.  694, 
19  S.  E.  Rep.  521. 

The  jury  should  consider  from  the  evi- 
dence whether  the  injury  is  permanent  or 
temporary,  its  effect  upon  the  person  in- 
jured, whether  it  was  calculated  to  produce 
death  or  serious  apprehension  of  death, 
loss  of  time,  diminished  ability  to  earn 
money  by  some  employment  familiar  to  the 
injured  party,  pain  and  suffering,  including 
mental  anguish  and  expenses  caused  by  the 
injury.  Concerning  all  these  elements  of 
damage  evidence  should  be  offered  as  far 
as  practicable.  Gulf,  C.  &*  S.  F.  R.  Co.  v. 
Greenlee,  23  Am.  &*  Eng.  R.  Cas.  322,  62 
Te.t.  344. 

Evidence  is  admissible  respecting  the 
health  and  condition  of  plaintiff  before  the 
injury  as  compared  with  the  same  conse- 
quent upon  the  injury.  McMahon  v.  North- 
ern C.  R.  Co.,  39  Md.  438. 

88.  Proof  of  tlic  probable  eon  se- 
quences of  tbe  injurj-.— (!)  The  rule 
stated. — An  inquiry  into  the  probable  con- 
sequences of  the  injury,  as  transitory  or 
permanent,  is  eminently  proper.  Caldwell 
V.  Murphy,  i  Duer  (N.  K.)  233.  Cook  v. 
AV?</  York  C.  &*  H.  R.  R.  Co.,  17  A^  V.  S. 
^-  353.  49  f^""  605,  I  A'.  V.  Supp.  711. — 
Reviewing  Filer  w.  New  York  C.  R.  Co.,  49 
N.  Y.  42  ;  Lincoln  7/.  Saratoga  «SrS.  R.Co.,23 
Wend.  (N.  Y.)425;  Strohm?/.  New  York.  L. 
E.  &  W.  R.  Co..  96  N.  Y.  305.— FoLi.owEn  in 
Gainard  v.  Rochester  C.  &  B.  R.  Co.,  18  N. 
Y.  S.  R.  692,  2  N.  Y.  Supp.  470.— See  also 
Mari'in  v.  Manhattan  R.  Co.,  21  /.  &*  S.  {A'. 
V.)  527. 

Evidence  as  to  the  ulterior  consequences 
which  may  result  from  personal  injuries  is 
inadmissible,  unless  there  is  such  a  degree 
of  the  probability  of  their  occurring  as 
amounts  to  a  reasonable  certainty  that  they 
will  result  from  the  original  injury.  Toser 
V.  Ne7u  York  C.  6^  H.  R.  R.  Co..  1  Silv.  App. 
[N.  r.)  371;  rniersing  38  Hun  100.— Fol- 
lowing Strohm  ?'.  New  York.  L.  E.  &  W. 
R.  Co.,  96  N.  Y.  int,.—Railevv.  Westcott.  16 
A^.  Y.  S.  R.  671,  4  A^.  }'.  Si'if'p.  482. 

Any  evidence  tending  to  show  the  char- 
acter and  extent  of  the  injury,  its  probable 
results,  the  likelihood  of  a  recurrence  of  a 
disease  caused  by  it,  tlie  evidence  of  an 
attending  physician  as  to  the  probability  of 
a  recurrence  of  inflammation  in  the  part 
injured,  and  his  opinion  as  to  the  effect  of 
the  injury  upon  the  general  health  of  the 
person  injured,  is  competent  to  enable  the 
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jury  to  ascertain  the  actual  extent  of  the 
injury.  Filer  v.  Ne%u  York  C.  A".  Co.,  49  .V. 
y.  42,  3  A>/i.  Ky.  Rep.  460.— Followed  in 
McClain  v.  Brooklyn  City  R.  Co.,  40  Am.  & 
Eng.  R.  Cas.  254,  116  N.  Y,  459.  22  N.  E. 
Rep.  1062,  27  N.  Y.  S.  R.  549;  Stouter  v. 
Manhattan  R.  Co.,  3  Silv.  App.  472. 

(2)  Illustrations. — The  fact  that  plainiifT 
suflcred  from  convulsions  and  epileptic  fits 
after  having  received  the  personal  injuries 
complained  of,  which  he  had  never  suttered 
before,  is  admissible  as  tending  to  show  the 
permanency  of  his  injury.  Griffith  v.  Balti- 
more &*  O.  R.  Co. ,  44  Fetl.  Rep.  574. 

Every  physical  endowment,  function,  or 
capacity,  being  of  presumed  importance  in 
the  economy  of  life,  any  wrongful  injury 
which  destroys  it,  or  renders  its  discharge 
painful  or  perilous,  is  an  element  of  dam- 
ages ;  and  therefore,  where  a  young  un- 
married woman  sues  for  personal  injuries, 
her  attending  physician  may  testify  that 
her  injuries  might  render  child-bearing 
perilous  to  life.  Alabama  G,  S.  R.  Co.  v. 
Hill,  93  Ala.  514,  9  So.  Rep.  722. 

The  probable  future  condition  of  the 
man's  leg,  but  not  the  consequence  of  a 
suppced  second  fracture,  may  be  shown  in 
evidence,  where  plaintiff  brings  an  action  to 
recover  for  an  injury  which  broke  his  leg. 
Lincoln  v.  Saratiig^a  &*  S.  R.  Co.,  23  U'emi. 
(N.  v.)  425.— Reviewkd  is  Cook  v.  New 
York  C.  &  H.  R.  R.  Co.,  17    N.  Y.  S.  R. 

353- 

MO.  Prunf  of  iiaiii  and  iiUMital  nii- 
gllisli.'*'  —  Proof  of  the  crushing  and 
mangling  of  a  plaintiff's  arm  from  the  fin- 
gers up  to  within  a  few  inciies  of  the 
shoulder,  and  of  its  sul)scqucnt  amputation 
at  the  shoulder,  is  sufficient  evidence  of 
such  degree  of  pain  on  his  part  as  to  make 
it  a  proper  element  to  be  considered  by  the 
jury  in  estimating  damages.  Chicago,  B. 
&*  Q.  R.  Co.  v.  Warner,  18  Am.  &*  Eng.  R. 
Cas,  100,  108  ///.  538. 

Evidence  tiiat  plaintiff,  immediately  after 
the  injury,  proceeded  in  his  suffering  con- 
dition along  the  track  to  flag  an  approach- 
ing train,  and  that  he  suffered  great  pain 
thereby,  and  after  flagging  the  train  fell 
unconscious,  is  admissible  on  the  ground 
that  he  is  entitled  to  recover  for  physical 
pain  occasioned  by  injury.  F.vans7>illf  &* 
T.  H.  R.  Co.  V.  OuytoH,  33  Am.  &>  Eng.  R. 


Cas.  311,  115  /«</.  450,  14  W«/.  Rep.  301,  17 
JV.  E.Rip.  loi. 

It  is  not  necessary  to  make  specific  proof 
of  pain  and  mental  anguish.  These  ele- 
ments of  damage  are  sufficiently  shown  by 
the  evidence,  which  discloses  the  nature, 
character,  and  extent  of  the  injuries.  From 
such  evidence  the  jury  may  infer  pain  and 
mental  anguish.  Brown  v.  Hannibiil  Sr'  St, 
J.  R.  Co.,  42  Am:  &>  Eng.  R.  Cas.  87,  99 
Mo.  310,  12  S.  W.  Rep.  655. 

Though  evidence  of  mental  suffering, 
naturally  resulting  from  an  injury,  is  some- 
times admissible  to  show  actual  damage, 
yet  when  it  results  from  apprehension  that 
the  sufferer  cannot  make  a  support  for  his 
wife  and  children,  he  cannot  in  a  suit  for 
damages  for  personal  injury  be  questioned 
regarding  such  apprehensions  as  a  basis  for 
damages.  Texas  Alex.  R,  Co.  v.  Douglass, 
69  Te.v.  694,  7  S.   W.  Rep.  77. 

00.  Proof  of  pliysiclnn's  bill,  ex- 
pciLsui!)  for  uiirsiiit;,  etc.*— (i)  Gener- 
ally. — One  cannot,  in  an  action  for  per- 
sonal injuries,  recover  for  expenses  in- 
curred, "  for  professional  services  of  phy- 
sicians and  nurses  and  for  drugs,"  in  the 
absence  of  evidence  showing  the  amount  of 
such  expenses,  or  that  any  were  ever  paid, 
or  any  liability  incurred  therefor.  Duke  v. 
Missouri  Pac.  R.  Co.,  41  Am.  &^  Eng.  R. 
Cas.  221,  99  i1/£».  347.  12  S.  IV.  Rep.  636.— 
Dlstinouishedin  Murray  7'.  Missouri  Pac. 
R.  Co.,  loi  Mo.  236.— AVrt/v.  Chicago,  R.I. 
«S-  /'.  R.  Co..  8  Am.  &•  Eng.  R.  Cas.  180,  57 
/o^ca  23,  10  A',  ir.  Rep.  285.  — DhsriN- 
c.uisni'.i)  IN  Knapp  ?>.  Sioux  City  &  P.  R. 
Co.,  71  fowa  41,  32  N.  W.  Rep.  18;  Flana- 
gan 7>.  llaltimore  &  (),  R.  Co..  83  Iowa  639. 
Followed  in  Gardner?/.  Burlington,  C.  R. 
&  N.  R.  Co.,  68  Iowa  ^88.— Smith  v.  Chi- 
cago S^  A.  R.  Co.,  52  Am.  &>  Eng.  R.  Cas. 
483,  108  Afo.  243,  18  S.  IV.  Rep.  971.— Re- 
viEWiNC.  Murray  v.  Missouri  Pac.  R.  Co., 
loi  Mo.  236. — Madden  V.  Missouri  Pac.  R, 
Co.,  50  .1/,'.  .///.  666. 

(2)  Admissibility.— VJhWc  the  plaintiff 
was  being  treated  for  his  iirjuries,  owing  to 
the  application  of  carbolic  acid  to  his  foot 
while  in  bed,  a  mattress,  quilt,  and  bed- 
springs  were  injured.  Held,  that  evidence 
as  to  the  amount  of  such  loss  was  admissible 
under  an  allegation  in  the  pleading  that 
plaintiff  "  has  suffered  great  expense."  Fox 
V.  Chicago,  St.  P.  &>  A'.  C.  R.  Co.,  53  Am. 


*See  also  ante,  14,  4U,OU,  71  ;  and  Evi- 
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«S-  Eng.  R.  Cas.  430,  86  /owa  368,  53  A^.  IV. 
Kep.  259. 

Tlie  amount  of  the  bills  paid  by  plaintifT 
for  services  of  physicians  ok  account  of  his 
injuries  is  admissible  in  evidence  without 
proof  of  the  value  of  the  services.  Morse- 
inann  v.  Manhattan  R.  Co.,  16  Daly  {N.  Y.) 
249,  10  N.  v.  Supp.  105,  32  A^.  Y.  S.  R.61. 
—Distinguishing  Gumb  v.  Twentv-third 
5t.  R.  Co..  114  N.  Y.  411,  23  N.Y.  S.  R.  748. 
—Gm//,  C.  &*  S.  F.  R.  Co.  V.  Harriett,  80 
Tex.  73.  IS  S.  W.  Rep.  556. 

Evidence  of  expenditures  incurred  by 
plaintifT  in  trips  made  to  healing  springs 
and  wells  in  aid  of  recovery  from  an  in- 
jury is  competent,  the  necessity  and  reason- 
ableness of  such  expenditures  to  be  passed 
upon  by  the  jury.  Hart  v.  Charlotte,  C.  6- 
A.  R.  Co.,  33  So.  Car.  427,  12  5.  £".  Rep.  9. 

A  surgeon  may  testify  to  the  value  of  his 
services  where  the  complaint  averred  that 
the  plaintiff  was  put  to  expeuae  for  surgical 
aid.  It  is  not  necessary  that  the  amount 
should  be  in  fact  paid  to  enable  plaintiff  to 
recover;  it  is  sufl^cient  that  he  is  liable  to 
pay.  McNaier  v.  Manhattan  R.  Co.,  22  A^. 
Y.  S.  R.  840.  51  Hun  644,  4  A'.  Y.  Supp. 
310 ;  affirmed  in  123  A^.  Y.  664,  mem.,  34  N. 
Y.  S.  R.  loio. 

The  value  of  the  services  of  the  daugh- 
ters of  plaintifT  who  nursed  him,  but  made 
no  charge  for  such  services,  is  inadmissible 
in  an  action  for  personal  injuries.  Chicago, 
D.  &^  Q.  R.  Co.  X.Johnson,  24  ///.  App.  468. 

Evidence  as  to  the  amount  of  a  physi- 
cian's bill  is  inadmissible  without  evidence 
of  payment  or  evidence  of  the  value 
of  the  services  other  than  the  inciden- 
tal remark  of  the  physician  that  his  bill 
was  very  small.  Gumb  v.  Twenty-third  St. 
R.  Co.,  43  Am.  &'  Eng.  R.  Cas.  315,  114  A', 
r.  411,21  N.E.Rep.  993.  23  A^.  Y.  S.  R. 
748;  rexersing  21  /.  &*  S.  466,  i  A^  Y  S.  R. 
715.  —  Distinguished  in  Morsemann  v. 
Manhattan  R.  Co.,  32  N.  Y.  S.  R.  61,  10  N. 
Y.  Supp.  105. 

(3)  Instructions. — To  justify  an  instruc- 
tion directing  the  jury  to  allow,  as  damages 
for  personal  injuries,  expenses  incurred  by 
the  plaintifT  for  medical  attendance,  there 
must  be  evidence  of  some  payment  by  the 
plaintiff  for  such  attendance  or  of  the  ex- 
istence of  a  liability  on  his  part  therefor. 
Minster  v.  Citizens'  R.  Co.,  53  Mo.  App.  276. 

Where  there  is  no  evidence  of  the  amount 
of  medicine  or  medical  treatment  employed 
by  the  injured  person  on  account  of  such 


injuries,  it  is  error  to  instruct  the  jury  that 
they  may  allow  for  medicines  and  medical 
treatment  reasonably  and  necessarily  em- 
ployed. Eckerd  v.  Chicago  tS-  A'.  W.  R. 
Co.,  27  Am.  (S>»  Eftg.  R.  Cas.  114,  70  /o7i'a 
353,  30  ^V.  IV.  Rep.  615.  Fordyce  v.  lieecher. 
2  Tex.  Civ.  App.  29,  21  5.  «'.  Rep.  179. 

Where  the  evidence  as  to  thev.ilue  of  the 
nurse's  services  rested  merely  upon  the 
testimony  of  the  plaintifT,  there  being  no 
other  evidence  on  that  point,  the  court  may 
charge  that  the  nurse's  bill  has  been  proved 
as  testified  to  by  the  plaintifT.  Colwell  v. 
Manhattan  R.  Co.,  57  Hun  (A'.  Y.)  452,  32 
A'.  Y.  5.  A'.  991,  10  ^V.  Y.  Supp.  636. 

01.  Proof  of  pluiiitifr's  ability  and 
capacity  for  labor.*  —  (i)  Generally.— 
After  stating  an  injury  done  to  the  plaintifT, 
giving  all  the  material  facts  touching  his 
physical  condition,  his  previous  capacity  and 
present  incapacity  for  labor  resulting  there- 
from, it  was  not  error  to  allow  the  witness 
to  state  how  much  less  he  could  do  after 
than  before  the  injury.  Atlanta  Sf  W.  P. 
R.  Co.  V.  Johnson,  66  Ga.  259. — Applied  in 
Chattanooga,  R.  &  C.  R.  Co.  v.  Huggms, 
89  Ga.  494. 

The  burden  is  on  the  plaintifT  to  show 
the  fact  that  his  capacity  to  labor  and  earn 
money  has  been  permanently  impaired,  and 
the  extent  of  such  impairment,  and  to  fur- 
nish data  to  the  jury  from  which  they  may 
be  able  to  ascertain  his  financial  loss  in 
this  respect.  Central  R.  &^  B.  Co.  v.  PasS' 
more,  90  Ga.  203,  1 5  S.  E.  Rep.  760. 

Evidence  of  the  amount  of  plaintiff's 
earnings  is  admiisible,  not  as  a  basis  of 
computation,  but  as  a  circumstance  tending 
to  show  his  capacity  and  disposition  to 
earn  money.  In  like  manner  it  is  compe- 
tent to  show  the  condition  of  his  health, 
his  aptitude  and  qualifications  for  business, 
and  his  habits  of  industry,  or  anything  else 
which  affected  his  prospective  earnings  or 
savings.  Simonson  v,  Chicago,  R.  I.  &*  P. 
R.  Co.,  49  Io%va  87. — Followed  in  Van 
Gent  V.  Chicago,  M.  &  St.  P.  R.  Co..  80 
Iowa  526.  Reviewed  in  Beems  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  10  Am.  &  Eng.  R. 
Cas.  658.  58  Iowa  150;  Benton  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  55  Iowa  496. 

It  was  proper  for  the  plaintifT  to  testify 
as  to  what  his  time  was  worth  per  day.  not- 
withstanding the  objection  of  defendant 
that  the  evidence  as  to  the  value  of  his 

*  See  alio  Evidbnce,  00. 
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time  per  day  furnished  an  improper  basis 
for  estimating  the  damage,  where  the  plain- 
tiil  had  testified  that  he  was  not  able  to 
do  as  much  work  as  he  did  before  the  acci- 
dent, because  the  value  of  his  time  per  day 
would  enable  the  jury  to  measure  the  ag- 
gregate of  his  damages.  Baxter  v.  Chi- 
cago, K.  J.  &-  P.  Ji.  Co..  55  Am.  &•  Eng. 
R.   Cas.  138,  87  Iowa  \^,   54  N.  W.  Rep. 

350- 

Plaintiff  may  introduce  evidence  to  show 
the  kind  and  amount  of  mental  and  physi- 
cal labor  which  he  was  accustomed  tu  do 
before  receiving  the  injury,  as  compared 
with  that  which  lie  has  been  able  to  do 
since,  for  the  purpose  of  aiding  the  jury  to 
determine  what  compensation  he  should  re- 
ceive lOi  'is  loss  of  mental  and  physical 
capacity.  Ballou  v.  Farntim,  11  Allen 
(Jfi)ss.)  73. 

Under  an  allegation  that  the  injuries  ren- 
dered the  plaint!  tT  "  incapable  of  labor," 
evidence  as  to  the  value  of  his  customary 
earnings  may  be  given,  although  special 
damages  are  not  otherwise  alleged.  Popp 
V.  New  York  C.  &•  H.  R.  R.  Co.,  26  N.  V.  S. 
R.  639,  54  JIuft  (JV.  v.)  635,  4  S/lv.  Supp. 
243,  7  A'.  Y.  Supp.  249. 

Plaintiff  may  show  his  ability  and  capac- 
ity for  labor,  as  well  as  skill  in  any  partic- 
ular art  or  profession,  in  order  to  show 
what  he  was  capable  of  earning;  but  it  is 
not  error  to  reject  a  question  whicli  simply 
calls  for  the  amount  of  money  which  the 
plaintiff  made  the  year  previous.  East 
Tenn.,  V.  «&-  G.  R.  Co.  v.  White,  8  Am.  &* 
Ettg.  R.  Cas.  65,  5  Lea  {Tenn.)  540.— Ap- 
proved IN  East  Teiui.,  V.  &  G.  R.  Co.  v. 
Gurley,  17  Am.  &  Eng.  R.  Cas.  568,  12  Lea 
(Tenn.)  46. 

(2)  Illustrations.  —  When  the  injury  for 
which  damages  are  claimed  resulted  in  the 
loss  of  an  arm,  the  plaintiff  should  be  al- 
lowed to  show  that  he  had  not  a  sutlicient 
education  to  earn  a  livelihood  in  a  clerical 
calling.  Helton  v.  Alabama  Midland  R. 
Co.,  97  Ala.  275,  12  So.  Rep.  276. 

In  an  action  against  a  company  for  a  per- 
manent injury  to  a  section  hand,  it  was 
proper  to  allow  him  to  show  that  he  was  a 
mechanic,  and  as  such  capable  of  earning 
more  money  than  was  paid  him  by  de- 
fendant for  his  services.  Rayburn  v.  Cen- 
tral Iowa  R.  Co.,  7^  Iowa  637,  35  N.  tV.  Rep. 
606,  38  N.  IV.  Rep.  520. 

A  woman  sixty-five  years  old  suing  for  a 
personal  injury   disabling  her  from   work 


was  properly  allowed  to  testify  that  the  pre- 
ceding season  she  had  one  day  done  all  the 
work  of  feeding  fifteen  threshers,  and  be- 
fore the  injury  had  done  all  the  cooking 
for  her  household,  but  could  not  do  it  si  nee; 
such  evidence  was  not  too  remote,  nor  mat- 
ter for  experts.  Young  v.  Detroit,  G.  H.  &* 
M.  R.  Co.,  19  Am.  6-  Ettg.  R.  Cas.  417,  56 
Mich.  430,  23  A^.  W.  Rep.  67. 

In  an  action  by  a  married  woman  against 
a  street-railway  company  for  damages  for 
fracturing  plaintiff's  arm,  it  is  proper  to  ad- 
mit evidence  that  she  had  been  in  the  habit 
of  making  her  own  clothes,  but  since  the 
injury  (although  a  year  had  passed)  she  was 
unable  to  do  so,  and  also  that  she  had  cm- 
ployed  a  hairdresser,  who  came  to  her  room 
and  dressed  her  hair  during  a  period  of 
months,  for  the  reason  that  she  was  unable 
to  do  so  for  herself.  Bigelow  v.  Metropol- 
itan St.  R.  Co.,  48  Mo.  App.  367. 

In  an  action  for  the  breach  of  a  contract  of 
settlement,  whereby  the  defendant  had 
agreed  to  pay  the  plaintiff  a  certain  sum  per 
day  during  the  continuance  of  his  disability, 
it  was  error  to  permit  the  plaintiff  to  prove 
his  capacity  to  earn  money  prior  to  the  in- 
jury, and  for  the  court  to  instruct  the  jury 
that,  if  they  found  for  the  plaintiff,  they 
should  award  him  such  damages  as  he  may 
have  sustained  on  account  of  the  diminu- 
tion of  his  ability  to  earn  wages  after  the 
time  the  defendant  ceased  paying  him 
under  the  settlement,  and  "for  all  future 
time  thereafter,"  provided  the  injury  was 
permanent  in  its  character.  There  being 
no  fraud  or  mistake  charged  in  the  case, 
and  the  complaint  not  seeking  to  rescind  or 
set  aside  the  settlement,  the  damages  re- 
coverable for  the  total  breach  of  the  agree- 
ment would  be  the  present  worth  of  the 
per  diem  during  the  probable  duration  of 
the  disability,  without  regard  to  plaintiff's 
previous  earning  capacity.  Kentucky  &^  I. 
Cement  Co.  v.  Cleveland,  4  Ind.  App.  171,  30 
N.  E.  Rep.  802. 

02.  SliowiiidT  expectancy  of  life— 
^ife  tables.'*' — It  was  not  improper  to  in. 
troduce  in  evidence  standard  life  tables  to 
show  the  expectancy  of  life  of  a  person  of 
the  age  of  the  injured  party,  as  a  basis  upon 
which  to  estimate  the  amount  of  damages 
he  should  recover.  Atlanta  &•  IV.  P.  R. 
Co.  V.  Johnson,  66  Ga.  259. 

The  loss  Is  the  difference  between  what 


*  See  also  Evidence,  82. 
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the  annual  earnings  were  before  an  injury 
and  what  they  would  be,  if  any,  with  the 
diminished  capacity;  and  when  it  has  been 
shown  that  the  injury  is  permanent,  as  was 
done  in  this  case,  it  is  proper  to  show  what 
the  expectation  of  life  is,  to  enable  the  jury 
to  form  an  estimate  as  nearly  as  possible  of 
what  the  damage  or  loss  may  be.  Galves- 
ton, H.  &*  S.  A.  R.  Co.  V.  Cooper,  2  Tex.  Civ. 
App.  42,  20  S.  IV.  Rep.  990. 

If  the  life  expectancy  is  necessary  for  the 
jury's  consideration  in  estimating  damages 
for  a  personal  injury,  mortuary  tables  are 
not  the  only  competent  proof,  but  inspec- 
tion and  observation  would,  in  many  cases, 
be  sufficient  as  a  basis  in  estimating  the 
probable  length  of  life,  with  reference  to 
damages  for  permanent  injury  and  future 
pain  and  anguish.  (Per  Ellison,  ].)  Bigelow 
V.  Metropolitan  St.  R.  Co.,  48  Afo.  App.  367. 

In  determining  the  expectancy  of  life  for 
the  purpose  of  compensating  for  loss  of 
earning  power,  it  is  proper  to  direct  the 
jury  to  take  into  consideration  the  fact  that 
plaintiff  was  diseased  at  the  time  of  the  in- 
jury, having  an  affection  of  the  kidneys 
known  as  Bright's  disease.  Bunting  v. 
Hogseti,  48  Am.  (S>»  Eng.  R.  Cas.  87,  139  Pa. 
5/.  363,  21  At  I.  Rep.  31. 

Where  death  has  resulted  from  the  injury, 
or  where  the  capacity  of  the  person  injured 
is  entirely  destroyed,  the  evidence  is  admis- 
sible to  show  the  probable  duration  of  the 
life  of  the  injured  party  had  no  injury  been 
inflicted,  and  the  value  of  an  annuity  for 
the  life  of  such  person,  calculated  on  the 
basis  that  he  earned  a  designated  sum  per 
annum.  But  unless  the  capacity  of  the 
party  to  earn  money  has  been  entirely  de- 
stroyed by  the  injury,  such  evidence  would 
not  be  admissible.  I'rxas  Afcx.  R.  Co.  v. 
Douglass,  69  Tex.  694,  7  S.  W.  Rep.  77. — 
Not  followed  in  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Cooper,  2  Tex.  Civ.  App.  42. 

IKI.  Sliowiiig:  I0N8  of  eariiiiidTiii*  — 
(1)  Generally. — In  the  absence  of  proof  in 
a  negligence  case  of  the  value  of  the  plain- 
tiff's time  while  laid  up  from  the  injury,  or 
how  much  he  was  capable  of  earning  before 
the  injury,  there  is  no  basis  upon  wliich 
the  jury  can  estimate  his  future  damages  on 
account  of  the  impairment  of  his  power  to 
earn  money  by  reason  of  the  injury.  Brit- 
ton  V.  Grand  Rapids  St.  R.  Co.,  90  Mich. 
159,  51  A^.  W.  Rep.  276. 

In  actions  for  damages  for  personal  in- 
juries the  plaintiff  may  show  the  value  of 


his  time  lost  by  reason  of  the  injury.    Haye$ 
V.  St.  Louis  R.  Co.,  15  Mo.  App.  583. 

Evidence  of  plaintiff's  loss  of  earnings  is 
inadmissible  against  defendant's  objection, 
in  the  absence  of  its  special  averment  as  an 
element  of  damages.  Coonts  v.  Alissouri 
Pac.  R.  Co.,  1 1 5  AIo.  669,  22  5  W.  Rep. 
572. 

Evidence  of  tke  amount  the  plaintiff  is 
earning  at  his  trade, at  the  time  of  and  im- 
mediately preceding  the  accident,  is  admis- 
sible upon  the  question  of  damages.  Bei- 
siegel  v.  New  York  C.  R.  Co.,  40  N.  Y.  9. 
Lynch  v.  Brooklyn  City  R.  Co.,  24  A'.  Y.  S. 
R.  447,  52  Hun  614,  I  Silv.  Supp.  Ct.  361.  5 
N.  Y.  Supp.  311. 

But  damages  for  loss  of  earnings  or  re- 
ceipts are  not  recoverable  without  some 
evidence  as  to  the  loss  and  its  extent.  Klein 
V.  Second  Ave.  R.  Co.,  22  /.  6-  S.  (N.  Y.) 
164. 

Evidence  showing  the  amount  of  plain- 
tiff's business  earnings  prior  to  the  injury 
complained  o^  -i  the  extent  to  whicli 
they  were  di'  .in'  „d  in  consequence  of  the 
injury,  was  ;  '■operly  admitted,  as  indicat- 
ing a  proper  element  of  compensation  to 
which  plaintiff  was  entitled  in  seeking  to 
recover  damages  for  the  personal  injury. 
Griveaud  V.  St.  Louis  Cable  &*  IV,  R.  Co.,  33 
A/o.  App.  458. 

(2)  Illustrations.  —  Plaintiff  may  testify 
that  "  in  consequence  of  loss  of  time  and 
physical  disability  from  the  injuries  she  had 
been  prevented  from  earning  money  by  her 
labor,  and  had  been  injured  fifty  dollars 
within  the  four  months  next  after  the  fall, 
in  consequence  of  the  hurts  caused  by  the 
fall."  This  in  substance  is  an  assertion  that 
her  labor  during  that  time  would  have  been 
worth  fifty  dollars.  South  &'  N.  Ala.  R.  Co. 
v.  AIcLendon,  63  Ala.  266. 

Evidence  is  properly  admitted  to  show 
plaintiff's  relations  with  his  stepfather, 
where  they  were  of  an  unfriendly  nature, 
and  as  showing  that  he  had  been  drivc-n 
from  home.  Sinionson  v.  Chicago,  R.  I.  &* 
P.  R.  Co.,  49  loToa  87. 

Plaintiff  was  a  peddler;  evidence  of  a!', 
annual  amount  of  his  sales  and  the  profit  1  e 
made  tended  to  show  the  amount  he  mighi 
have  earned  if  he  had  been  able  to  attend 
to  his  business,  and  was  admissible.  Han- 
over R.  Co.  v.  Coyle,  55  Pa.  St.  396.— Fol- 
lowed IN  Pennsylvania  R.  Co.  ta  Dale,  76 
Pa.  St.  47. 

Plaintiff  was  a  manufacturer  of  clothing. 
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in  which  business  he  employed  hands  to 
sew  and  maice  up  clothing,  which  was  cut 
and  furnislied  to  him  in  large  quantities  by 
dealers  in  clothing  upon  contract,  and  he 
made  the  contracts  personally  and  over- 
looked the  work.  He  was  allowed  to  show 
his  earnings  in  this  business,  upon  the 
ground  that  his  personal  skill  and  experience 
and  knowledge  were  required  in  it,  and  that 
he  could  not  have  employed  another  per- 
son to  take  his  place  with  equal  efficiency. 
Held,  that  this  was  erroneous ;  for  while 
the  success  of  a  business  may  be  due  to  the 
special  fitness  of  the  man  at  the  head  of  it, 
the  profits  of  such  business  do  not  depend 
solely  upon  the  skill  of  the  individual,  and 
are  not,  therefore,  the  measure  of  damages 
for  a  loss  of  his  time,  ability,  and  opportunity 
to  earn  money  arising  from  personal  inju- 
ries. Marks  v.  Long  Island  R.  Co.,  14  Daly 
(X.  Y.)  61,  I  N.  V.  S.  A\  562. 

04. loss  of  business.— Where  it  is 

sought  to  prove  damages  for  loss  of  busi- 
ness, evidence  of  particular  facts,  where 
there  is  no  eflort  to  make  the  testimony  the 
ground  of  any  claim  for  damages  for  sjieci- 
fic  loss  therefrom,  is  admissible  to  show 
the  general  character  of  the  biisir.;'ss  lost. 
AfacLennan  v.  Long  Island  A'.  Co.,  20/.  &• 
S.  (M.  v.)  22;  affirmed  {?)  107  A^.  Y.  623, 
viem.,  13  A';  E.   Rep.  939,  \i  N.   Y.  S.  R. 

cSS2. 

Wherea  boarding-house  keeper  is  injured 
by  the  negligent  conduct  of  another,  it  is 
proper  to  permit  her  to  show  that  on  ac- 
count of  the  disability  caused  by  the  iiijury 
she  had  been  deprived  of  carrying  on  her 
business  of  keeping  a  boarding-house.  Such 
evidcn(!e  is  not  an  effort  to  show  loss  of 
profits,  but  loss  of  earning  power  in  her 
business  or  occupation.  Malone  v.  Pitts- 
burgh  &^  L.  E.  R.  Co.,  1 52  /'«.  St.  390,  25  At  I. 
Rep.  638. 

05. loss  of  rental  value.— Where 

a  company  so  constructed  its  road  as  to  cut 
otT  or  impair  the  only  outlet  from  plaintifT's 
farm  to  a  highway,  the  measure  of  damages 
is  the  diminution  so  caused  in  the  value  of 
plaintifT's  farm ;  and  proof  of  the  loss  of 
rents  resulting  from  the  same  act  is  proper 
for  the  purpose  of  indicating  the  extent  of 
such  decrease  in  value.  Autenrieth  v.  St. 
Louis  5-  5.  F.  R.  Co.,  36  Mo.  A  pp.  254. 

When  a  permanent  injury  to  the  use  of 
real  property  is  shown  to  have  resulted  from 
the  unlawful  act  of  another,  it  is  proper  for 
the  owner  to  show  the  depreciation  in  the 


rental  value,  diminution  in  business  to 
which  the  property  is  adapted,  or  diminu- 
tion in  other  like  things  resulting  from  the 
unlawful  act.  Houston  &•  T.  C.  R.  Co.  v. 
Molloy,  25  Am.  &-  Eng.  R.  Cas.  244,  64  Tex. 
607. 

1)0.  What  may  be  .shown  in  ai;vri*n- 
vation  of  daniaures.*  —  On  the  trial 
of  an  action  against  a  street  railway 
and  conductor  to  recover  for  personal 
injuries,  the  court  received  evidence  of 
the  pecuniary  ability  of  the  company  in 
aggravation  of  damages.  Held,  that  the 
admission  of  the  evidence  was  improper,  as 
the  conductor  was  liable  for  the  judgment, 
and  the  evidence  as  to  him  was  highly  prej- 
udicial. Chicago  City  R.  Co.  v.  Henry,  62 
///.  142. 

Any  circumstance  attending  the  commis- 
sion of  a  trespass  or  a  wrong,  although  not 
set  forth  in  the  declaration,  may  be  given 
in  evidence  with  a  view  of  affecting  the 
question  of  damages,  save  where  the  circum- 
stances themselves  constitute  an  independ- 
ent cause  of  action.  Louis^'ille  &^  N.  R. 
Co.  V.  Ballard,  28  Am.  &*  Eng.  R.  Cas.  135, 
85  Ky.  307,  7  A»i.  St.  Rep.  600,  3  S.  VV. 
Rep.  530. 

Whether  evidence  that  the  plaintiff  had 
a  family  was  competent  is  not  necessary  to 
determine,  as  such  evidence,  if  incompe- 
tent, was  not  prejudicial,  the  jury  being  re- 
strictefl  in  estimating  the  damages  to  such 
sum  as  would  "  reasonably  compensate 
plaintiff  for  the  injuries  sustained  by  him 
because  of  such  neglect,  the  bodily  and 
mental  suffering,  if  any,  resulting  directly 
from  such  injuries,  and  the  impairment  of 
capacity,  if  any,  to  labor  and  enjoy  life  re- 
sulting also  from  said  injury."  Louisville &* 
N.  R.  Co.  V.  Mitchell,  87  Ry.  327.  8  S.  IF. 
Rep.  706.— Revikwing  Louisville,  C.  &  L.  R. 
Co.  r/.Miihony,  7  Bush  (Ky.)  238  ;  Pittsburg, 
Ft.  W.  &  C.  R.  Co.  V.  Powers.  74  111.  341. 

The  case  being  one  in  which  punitive 
damages  may  be  allowed,  evidence  as  to 
the  defendant's  wealth  is  admissible.  Hayes 
V.  .SV.  Louis  R.  Co. ,  1 5  Mo.  App.  583. 

In  an  .iction  for  damages  arising  from  in- 
juries caused  by  the  negligence  of  an  em- 
ploye, evidence  that  the  latter  was  a  man 
of  intemperate  habits,  that  he  was  intoxi- 
cated ac  the  time  of  the  injury,  and  that  the 
agent  of  the  company,  who  had  power  to 
discharge  him,  had  knowledge  of  his  habits, 

*  See  also  ante,  3tl. 
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is  competent  evidence  and  admissible,  under 
a  claim  for  exemplary  damages  on  the 
ground  of  gross  negligence.  Cleghorn  v. 
New  York  C.  <S-  //.  A.  A\  Co.,  56  N.  V. 
44,  6  A>».  Ay.  Rep.  179. — Distinguishing 
Warner  v.  New  York  C.  R.  Co.,  44  N.  Y. 
465. 

Evidence  of  knowledge  by  tiie  company 
of  facts  intimately  connected  with  those 
upon  which  actual  damage  done  to  the 
party  rests  is  admissible  to  show  acts  of  so 
wiKul  and  negligent  a  character  as  to  make 
the  company  liable  for  exemplary  damages. 
Such  a  rule  is  not  changed  by  the  fact  that 
the  jury  gave  no  exemplary  damages. 
Texas  &'  P.  R.  Co.  v.  De  Milley,  60  Tex. 
194. 

Evidence  that  the  plaintiff  has  a  child  of 
tender  years  is  inadmissible.  Kreuzi^er  v. 
Chicago  &*  N.  W.  R.  Co.,  73  Wis.  \  58,  40  N. 
W.  Rep.  657.— Applied  in  Dayharsh  v. 
Hannibal  &  St.  J.  R.  Co.,  103  Mo.  570. 

97.  What  may  be  shown  in  mitiga- 
tion of  damages.'" — When  a  physician 
claims  compensation  for  inability  to  prac- 
tice his  profession  by  reason  of  injuries  re- 
ceived through  a  company's  negligence,  the 
latter  may  show  that  the  physician's  prac- 
tice was  an  unlawful  one,  and  his  general 
reputation  with  reference  to  such  practice 
may  also  be  shown.  Jacques  v.  Bridgeport 
Horse  R.  Co.,  41  Conn.  61,  6  Am.  Ry.  Rep.  i. 

In  an  action  for  a  failure  by  defendant,  to 
excavate  a  basin  upon  the  plaintifl's  land, 
at  the  head  of  a  canal,  according  to  con- 
tract, evidence  to  show  that  the  basin  would 
have  been  useless  to  the  plaintiff,  is  admis- 
sible, in  mitigation  of  damages.  Louisville 
&■*  P.  C.  Co.  v.  Rowan,  4  Dana  {Ky.)  606. 

It  being  the  duty  of  one  with  an  injury  to 
take  proper  care  thereof,  and,  if  necessary, 
to  employ  a  competent  surgeon,  evidence 
touching  the  injury  and  its  treatment  is 
properly  siibnntted  to  the  jury;  and  the 
question  of  the  negligence  of  the  plaintiff  in 
regard  to  the  injury  is  for  the  jury.     Maloy 


*  Proving  that  injured  or  killed  person  was 
suffering  from  disease  as  a  defense,  or  in  miti- 
gation of  damages,  see  note,  10  Am.  St,  Rep. 
64. 

Contributory  negligence  in  mitigation  of 
plaintiff's  damages,  see  Comparative  Negli- 
gence, 21,  24;  Contributory  Nkglioence, 
2,  ftl  ;  Tri'si'assers,  Injuries  to,  1  Kl. 

See  aliio  Animms,  etc,  593;  Children, 
Injuries  to,  188;  Death  by  Wronukul 
Act.  285-288;  Eminent  Domain,  iia7, 
0.')8. 


V.  New  York  C.  R.  Co.,  58  Barb.  (N.  Y.) 
182. 

The  plaintiff's  negligence  or  wrongful 
conduct  may  be  considered  in  mitigation  of 
damages,  however  wanton,  wilful,  and  reck- 
less the  act  of  the  defendant  which  pro- 
duced the  injury  may  have  been.  Louis- 
ville &*  N.  R.  Co.  v.  Wallace,  90  Tenn.  53, 
15  S.  W.Rep.<)2\. 

98.  Evidence  not  admissible  in 
mitigation. — If  property  be  damaged  by 
an  illegal  act  of  a  corporation,  the  president 
thereof  cannot  bar  the  right  to  recover  or 
mitigate  the  damages  by  an  offer  to  buy  the 
property  from  the  injured  person  at  a  price 
put  on  it  by  any  real-estate  agent,  and  such 
an  offer  is  not  admissible  in  evidence. 
Mayor,  etc.,  of  Macon  v.  Harris,  75  Ga.  761. 

"The  defendant  has  no  cause  of  complaint 
for  the  exclusion  of  evidence  in  mitigation 
of  damages  in  an  action  for  personal  inju- 
ries, where  the  court  by  its  instructions  has 
limited  the  recovery  to  compensatory  dam- 
ages. Merchants'  Nav.  Co,  v.  Anisden,  25 
///.  App.  307. 

In  an  action  for  damages  for  personal  in- 
juries, the  moral  character  of  the  plaintiff  is 
not  relevant  as  an  element  in  the  measure 
of  damages.  Therefore  the  fact  that  plain- 
tiff kept  a  house  of  ill-fame  was  inadmissi- 
ble on  the  question  of  damages.  Indian- 
apolis,  P.  &•  C.  R.  Co.  v.  Bush,  101  Jnd, 
582. 

It  is  not  competent  for  the  defendant  to 
show  by  way  of  miti£;ating  the  damages  to 
which  plaintiff  is  entitled,  that  the  latter 
was  a  man  of  intemperate  habits  and  had  by 
h is  habit  greatly  abused  h imsel f .  Baltimore 
6-  O.  R.  Co.  V.  Boteler,  38  Md.  568.  10  Am. 
Ry.  Rep.  506. 

The  defendant  cannot  show  what  was  the 
average  cost  of  living  for  a  person  in  plain- 
tiff's condition  at  the  town  in  which  he 
lived  at  the  time  he  suffered  the  injury. 
Simonson  v.  Chicago,  R.  I.  <S^  /'.  R.  Co.,  49 
Iowa  87. 

Evidence  of  the  peaceable  character  of 
the  conductor  who  inflicted  the  injury  hav- 
ing been  admitted,  the  jury  are  properly 
told  not  to  consider  this  in  mitigation  of 
damages  or  as  rebutting  evidence  of  malice. 
Hayes  v.  St.  Louis  R.  Co.,  1 5  Mo.  App.  584. 

The  fact  that  the  i  n jury  has  been  aggra- 
vated by  the  mistake  of  a  competent  sur- 
geon who  was  employed  by  plaintiff  in  good 
faith  cannot  be  shown  by  the  company  for 
the    purpose    of    reducing    the    damages. 
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Houston  &*   T.  C.  /*.  Co.  v.  Ho/Us,  2  Tex. 
App.  (Civ.  Cas.)  169. 

Where  one  is  under  a  disability  prior  to 
the  time  of  an  accident  from  which  he  suffers 
personal  injury,  his  damages  may  include 
only  an  amount  for  the  additional  disability 
which    directly    results    from    his    injury. 

Whelan  v.  New  Yor^,  L.  E.  <S-  W.  R.  Co., 
38  Fed.  Rep.  1 5. 

The  fact  that  the  plaintiff  in  an  action  for 
personal  injuries  carried  accident  insurance 
cannot  be  taken  into  account  so  as  to  re- 
duce  the    damages.      Bradburn    v.    Great 

Western  R.  Co.,  L.  R.  10  E.v.  i,  44  L.J.  Ex. 
9,  31  Z.  T.  464,  23  W.  R.  468. 

3.  By  Whom  and  How  Damages  are  As- 
sessed. 

00.  Rigrlit  to  have  damages  as- 
tteMsed  by  a  Jury. — In  the  assessment  of 
damages  in  actions  instituted  in  the  courts 
of  the  United  States  for  injuries  resulting 
from  negligence,  where  the  defendant  suffers 
a  default,  the  plaintiff  has  no  absolute  right 
to  the  mode  and  method  of  assessing  his 
damages,  but  the  assessment  depends  upon 
a  matter  of  practice,  and  is  made  usually 
according  to  the  practice  of  the  courts  of 
the  state  in  which  the  federal  court  is  held. 
Raymond  v.  h.^nbury  &*  N.  R.  Co.,  14 
Blatc/if.  (U.  S)  133. 

Under  section  33^1  of  the  Iowa  Code, 
where  a  party  sues  for  damages  occasioned 
by  a  nuisance,  he  is  entitled  to  have  his 
damages  assessed  by  a  jury,  notwithstand- 
ing he  may  seek  in  the  same  action  to  have 
the  continuation  of  the  nuisance  enjoined. 
Miller  v.  Keokuk  6-  D.  M.  R.  Co.,  14  Am. 
Sr'  Eng.  R.  Cas.  293.  63  Iowa  680.  16  N.  W. 
Rep.  567.— Followed  in  Piatt  v.  Chicago, 
B.  cSi  Q.  R.  Co.,  74  Iowa  127,  37  N.  W.  Rep. 
107. 

Where  treble  damages  are  recoverable  in 
the  district  court  in  a  civil  action,  under  the 
Kansas  Trespass  Act,  they  ought  to  be  as- 
sessed by  the  jury  under  proper  instructions 
from  the  court.  Chicago,  K.  &-  W,  R.  Co. 
v.  Ifatkins,  40  Am.  &^  Eng.  R.  Cas.  499, 
43  A'an.  50,  22  Pac.  Rep.  985. 

The  plaintiff  in  a  suit  wherein  an  inter- 
locutory judgment  has  been  rendered  is 
entitled  to  have  the  damages  assessed  by 
the  jury  attending  the  court,  under  the 
Pa.  Act  of  May  22,  1722.  AfcHenry  v. 
Union  Pass.  R.  Co.,  17  Phila.  (Pa.)  195. 

In  an    action  for  personal  injuries,   the 


jury,  in  the  face  of  uncontradicted  evidence 
of  substantial  damages,  having  rendered  a 
verdict  for  6J  cents,  a  provisional  order  for 
a  new  trial,  directing  its  refusal  on  payment 
of  $400  to  the  plaintiff  within  30  days, 
which  sum  the  plaintiff  was  unwilling  to 
accept,  was  error,  the  plaintiff  beingentitled 
to  have  his  damages  assessed  by  a  jury. 
Bradwell  v.  Pittsburgh  &*  W.  E.  Pass.  R. 
Co.,  139  Pa.  St.  404,  20  At  I.  Rep.  1046. 

100.  When  daiiingeN  arc  to  be  aH- 
ses.scd  by  the  court.— It  is  the  province 
of  the  court  to  determine  the  proper  ele- 
ments of  damages  in  a  suit  for  personal 
injuries.  Hawes  v.  Kansas  City  Stock- 
Yards  Co.,  103  Mo.  60,  15  S.  W.  Rep.  751. 

The  Conn,  act  of  1889  (Session  Laws  of 
1889,  ch.  157)  provides  that  "  in  every  action 
of  tort  in  which  the  defendant  suffers  a  de- 
fault, and  there  is  a  hearing  in  damages, 
the  hearing  shall  be  to  a  jury  unless  the  de- 
faulting defendant  shall  give  notice,"  etc. 
Held,  that  a  demurrer  to  a  complaint  over- 
ruled and  a  failure  of  the  defendant  to 
answer  over  did  not  constitute  a  default, 
and  that  the  hearing  in  damages  in  such  a 
case  did  not  fall  within  the  statute  and  was 
to  be  held  before  the  court,  and  not  before 
the  jury.  Falken  v.  The  Housatonic  R.  Co., 
63  Conn.  258,  27  Atl.  Rep.  1 1 17. 

101 .  Rules  for  assessing  damages.* 
—  (i)  Generally. — Where  there  are  suc- 
cessive acts  of  negligence  resulting  ulti- 
mately in  injury  to  a  passenger,  the  jury 
may,  in  determining  the  degree  of  culpa- 
bility of  the  defendant,  look  to  the  chain  of 
causation  of  the  wrong  done  for  which  they 
are  to  fix  the  amount  of  damages.  Kansas 
City,  M.  <&«•  B.  R.  Co.  v.  Sanders,  58  Am.  &* 
Eng.  R.  Cas.  140,  98  Ala.  293,  13  .So.  Rep.  57. 

In  cases  of  tort,  the  question  as  to  the 
number  of  causes  of  action  which  the  same 
person  may  have  turns  upon  the  number  of 
torts,  and  not  upon  the  number  of  different 
pieces  of  property  which  may  have  been  in- 
jured thereby.  Each  separate  tort  gives  a 
separate  cause  of  action,  and  but  a  single 
one,  and  whenever  by  one  act  a  permanent 
injury  is  done  to  several  pieces  of  property, 
the  damages  are  assessed  once  for  all,  and 
the  cause  of  action  is  wholly  merged  in  a 

•  Effect  of  previous  disease  of  Injured  person 
in  lixinf;  damaRPs,  see  note,  )6  L.  R.  A.  268. 

See  alfici  Crossinc.  ok  Raii.koaus,  40  ;  Ei.k- 
VATKU  Raiiwavs,  130,  1JI8;  Eminent  Do- 
main, 44H-594,  793,  823,  lOSU; 
Trial,  188. 
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recovery  of  damages  for  injury  to  one  of  the 
parcels.  Heronio  v.  Southern  Pac.  R.  Co., 
46  Am.&'Enj^.  R.  Cas.  66,  86  Cal.  415,  24 
J'ac.  Rep.  1093. 

The  rule  that  damages  recoverable  for 
injuries  received  because  of  the  negligence 
of  the  defendant  should  not  exceed  an 
amount  upon  which  the  legal  interest  would 
equal  the  value  of  the  injured  party's  past 
earnings,  and  probable  future  earnings,  docs 
not  apply  to  a  case  wiicre  the  cause  of 
action  is  the  plaintiff's  own  personal  injury, 
but  is  applied  only  to  cases  where  suit  is 
brought  for  the  death  of  a  relative.  Mor- 
gan V.  Southern  Pac.  Co.,  95  Cal.  501,  30 
Pac.  Rep.  601. 

The  damage  is  to  be  fixed  by  the  jury 
from  facts  testified  to,  such  as  the  loss  of 
the  use  of  such  a  member  of  the  body  as 
the  right  hand,  the  diminution  of  ability  in 
a  laboring  man  to  make  a  living  after  such 
loss,  the  pain  and  suffering  caused  by  the 
wound,  tlie  bill  of  tiie  physician  and  the 
expense  of  nursing,  nnd  all  other  facts  and 
circumstances  connected  with  the  case  ;  and 
the  jury's  opinion  should  be  influenced  by 
that  of  no  witness,  given  in  round  numbers, 
of  the  amount  of  the  damage,  but  be  made 
up  from  facts,  when  capable  of  proof,  of 
actual  damage  and  of  the  enlightened,  con- 
scientious belief  of  impartial  jurors  in  re- 
spect to  items  incapable  of  exact  proof, 
such  as  the  feelings,  the  pain  and  suffering 
of  the  plaintiff,  etc.  Central  R.  &•  B.  Co.  v. 
Kelly,  58  Ga.  107,  16  Am.  Ry.  Rep.  114. 

Damages  cannot  be  estimated  by  setting 
off  against  the  greater  fault  of  the  railroad 
the  negligence  of  plaintifl  and  abating  them 
accordingly.  He  who  is  guilty  of  the 
greater  negligence  or  wrong  must  be  con- 
sidered the  original  aggressor,  and  account- 
able accordingly.  Macon  &•  IV.  R.  Co.  v. 
Davis,  27  (J a.  113. 

Damages  for  personal  injuries  must  be 
assessed  for  the  entire  injuries  sustained. 
The  plaintiff  has  no  right  to  require  the 
damages  to  be  itemized  or  to  be  assessed  in 
separate  amounts  for  each  element  entering 
into  and  constituting  the  total  sum  of  the 
damages  awarded.  Ohio  &*  M.  R.  Co.  v. 
Judy,  120  Ind.  397,  22  yV.  E.  Rep.  252. 

Although  a  court  may  be  justified  in  re- 
fusing to  set  aside  a  verdict  rendered  by 
the  jury  on  the  "average  theory,"  yet  the 
trial  court  ought  not  to  suggest  to  the  jury, 
if  the  witnesses  differ  as  to  values,  that 
they  ascertain  what  the  average  of  the  esti- 


mates is  first,  and  then  afterwards  decide 
whether  such  an  average  is  fair  or  full 
value.  Kansas  City,  IV.  <S-  yV.  IV.  R.  Co. 
V.  Ryan,  49  Kan.  i,  30  J'ac.  Rep.  108. — Fol- 
lowed IN  Kansas  City,  W.  &  N.  W.  R.  Co. 
V.  Fisher,  49  Kan.  17;  Kansas  City,  \V.  & 
N.  W.  R.  Co.  V.  Whitaker,  49  Kan.  19. 

The  jury  by  their  special  findings  fixed 
the  damages  at  five  thousand  dollars,  and 
required  the  one  defendant  to  pay  of  that 
amount  two  thousand  dollars  and  the  other 
to  pay  three  thousand  dollars.  Held,  that 
the  jury  had  the  right  to  thus  apportion 
the  damages;  but  even  if  they  had  not  the 
defendants  were  not  prejudiced,  as  otlitr- 
wise  there  would  have  been  a  joint  judg- 
ment against  both  for  five  thousand  dollars, 
the  whole  of  which  might  have  been  recov- 
ered of  one  with  no  right  of  contribution 
against  the  other.  Central  Pass.  R.  Co.  v. 
Kuhn,  32  Am.  &*  Eng.  R.  Cas.  16,  86  Ky, 
578.  6  S.  W.  Rep.  441. 

Where  the  elements  of  injury  are  shown, 
and  the  damages  not  being  such  as  require 
expert  testimony,  the  court  or  jury  may 
form  an  opinion  as  to  their  amount.  J/ar- 
rington  v.  St.  Paul  6-  S.  C.  R.  Co. ,  1 7  Minn. 
215  (Gil.  188),  4  Am.  Ry.  Rep.  216,  8  Am. 
Ry.  Rep.  247.— Reviewed  in  Ulinc  v.  New 
York  C.  &  H.  R.  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  3,  loi  N.  Y.  98,  4  N.  E.  Rep.  536. 

Where  there  is  proven  an  injury  which 
of  necessity  makes  the  person  injured  more 
helpless,  and  where  from  the  very  nature  of 
the  case  there  can  be  given  no  positive  evi- 
dence further  than  this  fact,  the  jury  in 
estimating  the  damages  must  estimate  it  as 
they  would  the  value  of  a  life,  with  no  more 
specific  basis.  Lang  v.  New  i'or/t,  L.  E.  &• 
VV.  R.  Co.,  22  N.  V.  S.  R.  no— Applying 
O'Mara  v.  Hudson  River  R.  Co.,  38  N.  Y. 
445.  DiSTiNGUiSHiNO  Cuming  v.  Brook- 
lyn City  R.  Co.,  109  N.  Y.  95,  16  N.  Y.  S.  R. 
998. 

The  defendant  tendered  the  following 
issues :  (i)  Were  plaintiff's  injuries  caused 
by  the  negligent  running  of  defendant's 
engine?  (2)  Was  there  contributory  negli- 
gence on  the  part  of  the  plaintiff.'  (3) 
What  damages  is  the  plaintiff  entitlrd  to 
recover?  The  court  declined  to  submit 
these  and  substituted  instead  a  single  issue : 
What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover  ?  Held:  (i)  to  be  error ,  (2) 
the  question  of  the  quantum  of  damages  is 
a  mere  incidental  one,  depending  upon  the 
real  issues  of  fact  raised  by  the  pleadings. 
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Denmark  v.  A.  <S-  A^.  C.  R,  Co.,  107  A^.  Car. 
185,  12  S.  E.  Rfp.  54. 

Special  damages  must  be  proved,  to  be 
recovered.  Montgomery  fi-  W.  P.  Ji.  Co.  v. 
Boring,  51  Ga.  582. 

(2)  Questions  of  law  and  fact.  —  The 
amount  of  flarnaj^cs  a  party  will  sustain  in 
an  action  at  law  on  account  of  the  injuries 
proved  is  a  question  of  fact,  but  the  rule  for 
ascertaining  the  damages  is  a  question  of 
law.  Cliicago,  li.  &^  O.  A'.  Co.  v.  Snf/h>an, 
{III.)  17  A'.  K.  Rip.  460.  Galveston,  //.  &• 
S.  /I.  R.  Co.  v.  Le  G/erse,  51  Te.r.  1S9. 

The  assessment  of  damages  in  an  action 
on  the  case  for  a  personal  injury  is  a  ques- 
tion of  fact  depending  on  the  evidence,  and 
licnce  tiiis  court  is  prohibited  from  inquir- 
ing whether  the  damages  assessed  in  such  a 
case  are  excessive.  U'a/ias/i,  St.  L.  &*  P. 
R.  Co.  V.  Peyton,  18  Am.  &*  Eng.  R.  Cas.  i, 
106  ///.  534,  46  Ant.  Rep.  705. 

It  is  the  duty  of  the  jury  to  be  governed 
by  the  charge  of  the  court  as  to  what  mat- 
ters may  be  considered  in  assessing  dam- 
ages. Te.ras  &*  P.  R.  Co.  v.  Morin,  25  Atn. 
&-  Eng.  R.  Cas.  539,  66  Tex.  133. 

The  plaintifT  testified  that  he  had  paid  a 
physician  named  five  dollars,  while  the 
physician  testified  that  he  did  not  know 
whether  the  money  received  was  for  ser- 
vices rendered  the  plaintitT  or  other  mem- 
bers of  the  family.  Helii,  that  whether  the 
sum  was  paid  by  plaintifT  on  account  of  the 
injury  sustained  by  him  through  defend- 
ant's negligence  was  a  question  for  the  jury 
to  decide.  Annaker  v.  Chicago,  R.  I.  &*  P. 
R.  Co.,  81  loiva  267,  47  A',   ff.  Rep.  6S. 

(3)  Actions  for  ileatli. —  In  an  action  for 
death  where  defendant  withdraws  its  pleas 
and  contests  only  the  assessment  of  dam- 
ages, the  jury  may  consider  any  negligence 
charged  in  the  complaint  which  conduced 
to  the  injury  complained  of  or  added  to  the 
culpability  of  the  alleged  negligent  acts  and 
omissions.  Kansas  City,  M.  &*  IS.  R.  Co.  v. 
Sanders,  58  Am.  &•  Eng.  R.  Cas.  140,  98 
Ala.  293,  I3.SV>.  Rep.  57. 

In  assessing  such  damages  the  jury 
have  no  right  to  consider  the  pendency  of 
actions  by  other  persons  against  the  same 
defend  int  for  injuries  arising  out  of  the 
same  casualty.  Kansas  City,  M.  &*  Ji.  R. 
Co.  V.  Sanders,  58  Am.  «S>»  Eng.  R.  Cas.  140, 
98  Ala.  293,  13  So.  Rep.  57. 

Where  in  an  action  for  damages  against  a 
railroad  company  for  negligence  in  killing 
a  passenger  the  defendant  withdraws  its 


pleas  and  suffers  judgment  ////  dicit  and 
contests  only  the  amount  of  damages,  the 
jury  in  assessing  damages  may  consider  any 
negligence  on  the  part  of  the  defend;int  or 
its  employes  which  is  counted  on  in  the 
complaint  and  which  tended  to  |)ro{lucc 
the  injury.  Kansas  City,  M,  &*  P.  R.  Co.  v. 
Sanders,  58  .\in.  &-  Eng.  R.  Cas.  140,  98  ^lli. 
293,  13  .So.  A'e/>.  57. 

102.  I>is«T4>tioiisir,v  |iow<'i*  of  4lt<> 
jury.*— (I)  i'nncrally. —  In  actions  for  pi-r- 
sonal  injuries  tiie  assi-ssnient  of  <lam;igcs 
must,  within  reasonable  hounds,  be  con- 
fided to  the  judgment  anfl  discretion  of  the 
jury.  Colorado  Midland  R.  Co.  v.  O' Urien, 
4S  ./w.  t**  /://•,'.  R.  Cas.  235,  16  Colo.  219, 
27  /'<!(.  Rep.  701.  Choppin  v.  Knu  Orleans 
&•  C.  R.  Co.,  17  Aa.  Ann.  19.  I /awes  v. 
Kansas  City  .Stoci'-  i'ards  Co.,  103  J/o.  60,  15 
S.   ir.  Rep.  751. 

The  jury,  however,  are  not  at  liberty  to 
give  any  sum  they  please.  Il'aldliier  v. 
Hannibal  &*  St.  J.  R.  Co.,  87  Mo.  yj. 

An  instruction  to  the  jury  that  "they 
should  assess  plaintid's  damages  at  what- 
ever sum  the  evidence  would  sanction,"  was 
not  proper  because  it  embodied  no  rule  of 
damages,  but  left  the  whole  subject  to  the 
unlimited  discretion  of  the  jury.  Union 
S.  Y.SfT.  Co.  V.  Monag/ian,  13  ///.  App. 
148. 

About  all  the  court  can  do  is  to  confine 
the  jury  in  their  assessment  to  such  dan>- 
ages  as  are  shown  by  the  evidence  to  result 
necessarily  from  the  injury  complained  of, 
C/iicago,  />'.  &>  Q.  R.  Co.  v.  Warner,  18  Am, 
&>  Eng.  R.  Cas.  100,  108  ///.  538. 

In  an  action  for  [)ersonal  injuries  there  is 
no  measure  of  sums  or  value  fixed  by  cus- 
tom, market,  or  law,  and  so  the  law  makes 
it  the  exclusive  discretion  and  peculiar 
province  of  the  jury  to  name  the  amount. 
lirincn  v.  I'nion  R.  Co.,  51  Mo.  App.  192. 

The  question  of  the  loss  and  the  value 
of  the  capacity  to  earn  money,  tliat  was  im- 
paired by  injury  in  a  railroad  accident,  is 
properly  left  to  the  discretion  of  tin;  jury. 
Reading  v.  Pennsylvania  R.  Co.,  52  A'.  J.  L. 
264,  19  Atl.  Rep.  321. 

In  an  action  by  a  passenger  to  recover 
for  being  assaulted  by  a  conductor  and 
wrongfully  ejected  from  the  train,  there  is 
no  rule  limiting  the  damages  for  the  assault 
to  a  sum  which  is  merely  nominal,  but  the 
amount  to  be  awarded  is  for  the  discretion 


*  See  also /«j/,  lOU. 
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of  the   jury.     Caldwell  v.  Central  Park,  N. 
&•  E.  R.  R.  Co.,  27  A'.  Y.  Supp.  397,  57  A'. 
Y.  S.  R.  489.  7  Afisc.  67. 

Where  a  plaintifl  sues  for  an  injury  done 
him,  although  he  really  has  a  right  of  ac- 
tion, the  jury  may  consider  the  conduct  of 
bnth  parties  in  estimating  the  damai^es,  and 
ii  they  tliini<  the  plaintiff  has  acted  in  an 
obstinate  and  perverse  manner,  that  also 
iviay  be  taken  into  consideration.  Davis 
V.    '\orth-Western    R,   Co.,   4  _/«;•.   A".    S. 

«303- 

The  jury,  when  the  facts  are  definitely 
ascertained,  may  fix  the  amount  of  damages 
in  actions  for  a  breach  of  covenant  re- 
stricting an  easement  in  property  by  an 
it)tcrference  with  its  lawful  enjoyment. 
/tvfry  V.  AVw  York  C.  <S-  //.  R.  R.  Co.,  121 
A^.  K.  31.  24  A'.  Ji.  Rep.  20,  30  A'.  Y.  S.  R. 
471  ;  n-versini;  2  A^.  Y.  Supp.  loi,  17  JV.Y. 
S.  R.  417. 

(2)  Damages  for  physical  pain  and  mental 
anguish. — Mental  suffering  and  physical 
pain  as  elements  of  damages  cannot  be  dis- 
sociated, and  the  law  furnishes  no  standard 
by  which  to  measure  and  compensate  either 
in  money.  The  amount  of  compensation 
to  be  allowed  is  a  question  for  the  jury, 
whose  discretion  is  limited  by  the  amount 
claimed  in  the  complaint,  and  subject  to 
the  power  of  the  court  to  grant  a  new  trial 
if  the  verdict  is  excessive.  Montgomery  <S>» 
E.  R.  Co.  V.  Mallette,  92  Ala.  209,  9  So.  Rep. 

363. 
Though  where  special  damages,  such  •'  •, 

expenses  of  nursing,  physician's  bill,  medi- 
cine, etc.,  are  sought,  the  rule  of  assessment 
according  to  the  enlightened  consciences  of 
impartial  jurors  is  not  applicable,  it  is  so 
where  the  special  damages  alleged  are  not 
insisted  upon,  and  the  only  recovery  soughr. 
is  for  injuries  to  the  person  and  for  pain 
and  suffering.  Augusta  iS-  S.  R.  Co.  v. 
Randall,  85  Ga.  297,  11  S.  E.  Rep.  706. 

Necessarily  the  estimate  of  damiiges  for 
personal  injury  and  physical  suffering  must 
depend  upon  the  judgment  of  the  jury. 
There  can  be  no  direct  proof  in  regard  to 
it,  and  no  witness  can  be  allowed  to  express 
his  opinion  upon  the  point.  Chicago,  P. 
&^  St.  L.  R.  Co.  V.  Leivis.  48  ///.  A/>p.  274. 
International  &*  G.  N.  R.  Co.  v.  Gilbert,  22 
Am,  &*  Eng.  R.  Cas.  405,  64  TV.f.  536. 

In  an  action  for  daniiiges  for  personal  in- 
juries, the  amount  of  the  award  for  loss  of 
power  to  earn  money,  and  for  pain  and  an- 
guish suffered  by  reason  of  the  injury,  rests 


within  the  discretion  of  the  jury.  Morris 
v.  Chicago,  B.  &*  Q.  R.  Co.,  45  Iowa  29. 

The  law  affords  no  certain  standard  for 
the  measurement  of  c'.amages  for  the  per- 
manent injury  and  future  pain  and  anguish 
resulting  from  a  personal  injury.  While  it 
informs  the  jury  as  to  the  items  to  be  con- 
sidered, the  amount  is  peculiarly  within 
theii"  sound  discretion,  and  in  the  case  of  a 
married  woman,  her  age,  coupled  with  her 
life  expectancy,  would  not  afford  a  useful 
rule  in  estimating  the  damages.  Ih'gelmv  v. 
Metropolitan  St.  R.  Co.,  48  Mo.  A  pp.  367.— 
Rkconcilino  Gessley  v.  Missouri  Pac.  R. 
Co.,  26  Mo.  A  pp.  156. 

It  is  largely  dependent  upon  the  discre- 
tion of  the  trial  jury  to  determine  the 
amount  of  damages  for  physical  and  mental 
injuries  resulting  from  being  wrongfully 
compelled  to  ride  in  a  second-class  coach. 
St.  Louis,  A.  &*  T.  ::.  Co.  v.  Mackie,  37 
Am.  &^  Eng.  R.  Cas.  94,  71  Tex.  491,  i  Z. 
R.  A.  667,  "9  S.  IV.  Ri-p.  451. 

(3)  Conclusiveness  of  verdict. — Where  there 
is  no  fixed  rule  by  which  damages  may  be 
computed,  the  court  should  instruct  the 
jury  on  the  proper  subject-matter,  and  leave 
the  question  to  them;  and  their  verdict 
will  not  be  disturbed,  unless  so  excessive  as 
to  demand  interference.  Nashville  &*  C.  R. 
Co.  V.  Stevens,  9  Heisk.  (Tenn.)  12,  19  Am. 
Ry.  Rep.  363. 

The  amount  of  damages  is  peculiarly  for 
the  jury;  and  unless,  in  view  of  the  evi- 
dence, the  damages  are  so  excessive  and 
disproportioned  to  the  injury  alleged  as  to 
indicate  that  the  verdict  was  the  resuh  of 
passion,  prejudice,  or  partiality,  the  judg- 
ment will  not,  on  appeal,  be  set  aside.  /;;- 
ternational  &*  G.  N.  R.  Co.  v.  Stewart,  57 
Tex.  166. 

Unless  outside  influences  excite  their 
passions  and  prejudices  so  that  they  abuse 
this  discretion,  the  verdict  will  not  be  inter- 
fered with  on  appeal.  International  &•  G. 
N.  R.  Co.  v.  Gilbert,  22  Am.  &>  Eng.  R  Cas. 
405,  64  Tex.  536.— QuoTKi)  IN  Missouri 
Pac.  R.  Co.  V.  Martino,  2  Tex.  Civ.  App. 
634.  Reviewed  in  International  &  G.  N. 
R.  Co.  V.  Wilkes,  34  Am.  &  Eng.  R.  Cas. 
33t,68  Tex.  617. 

It  is  with!*:  the  exclusive  province  and 
discretion  of  the  jury  to  fix  the  amount  of 
dama^(es,  and  their  verdict  will  not  be  dis- 
turb'ju  in  a  case  of  gross  personal  indignity 
ana  injury,  where  the  court  cautioned  them 
against  excessive  verdict,  du^  to  prejudice 
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and  passion.    Brown  v.  Memphis  &*  C.  K. 
Co.,  I  Am.  «S-  Etig.  A'.  Cas.  247,  7  Fet/.  Rep. 

5'- 

It  was  error  for  the  court  to  require  a 
jury  to  remit  a  portion  of  the  amount  of 
damages  found  by  them  in  an  action  for 
personal  injuries  because  he  deemed  a  par- 
ticular amount  should  not  have  been  ex- 
ceeded in  the  verdict.  Savanntxh,  F.  <S>»  //'. 
K.  Co.v.  Harper,  70  Ca.  1 19.  — Disapprov- 
ing Dublin  V.  Murphy,  3  Sjindf.  (N.  Y.)  19. 
Explaining  Atlanta  &  W.  P.  R.  Co.  t. 
Venable,  67  Ga.  697.  Quoting  Lang  v. 
Hopkins,  10  Ga.  45.— DiSTiNOUisHEn  in 
Central  R.  Co.  7/.  Crosby,  74  Ga.  737. 

lOii.  Duty  to  iiistriiet  the  jury.— 
It  is  the  duty  of  the  court  to  give  definite 
instructions  to  the  jury  as  to  the  true 
measure  of  damages  to  which  a  plaintiff 
may  be  entitled  under  the  issues  and  facts 
of  the  particular  case.  Jlouston  &^  T.  C  K. 
Co.  V.  A'i.um,  52  Tex.  19.— Reviewing  Pot- 
ter V.  Chicago  &  N.  VV.  R.  Co.,  21  Wis.  -^jy. 
— Quoted  in  Houston  &  T.  C.  R.  Co.  v. 
Cowser,  57  Tex.  293. 

Where  doubt  arises  as  to  whether  dam- 
ages are  proximate,  or  speculative  and  re- 
mote, the  issue  should  be  prcsentcfl  to  the 
jury  by  proper  instructions.  Clemens  v. 
IliUinibal  &*  St.  J.  A'.  Co.,  53  A/o.  366,  12 
./;//.  Ay.  Aep.  351. 

Although,  in  an  action  for  damages,  a 
circuit  court  has  set  aside  two  foriiic  v  -- 
diets  as  excessive,  it  c:innt)t  refuse,  --'i  tne 
third  trial,  to  instruct  the  jury  that  it  is  the 
sole  judge  of  the  amount  of  damages  to  be 
assessed  under  the  evidence.  The  court 
has  no  power  by  instructions  to  limit  the 
jury  to  the  amount  of  the  former  verdicts, 
or  to  an  amount  it  may  deem  adequate. 
Illinois  C.  R.  Co.  v.  Minor,  52  j-lni.  &^  Fn^. 
R.  C<ts.  441,  69  Miss.  710,  16  /-.  A'.  A.  627, 1 1 
So.  lup.  101. 

104.  AVIiat  iiistriiotioiiH  are  prop- 
er.*— An  instruction  in  an  action  tf)  recover 
for  a  personal  injury  resulting  in  the  loss  of 
an  arm,  etc.,  informed  the  jury  that  in  case 
they  found  for  the  plaintiff  it  would  be 
proper  to  consider  certain  things,  anrl  "all 
damages,  present  and  future,  which,  from 
the  evidence,  can  be  treated  as  the  neces- 
sary and   'lirect   result  of  the  injury  com- 


*See  also  ntite.   18.  25,  .  .H,  41  (3).  42 
(2).  44  (3),  OK  (3),  70  (a).  7  1  (4).  OO  (3). 

See  .ilso  Dk.ath    iiv  Wroncfdi.  Acr,  it22- 
:t20,:t44  .'i40;  I  rial,  lUO-iaS,  150 
158. 
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plained  of."  Held,  that  the  instruction  was 
not  subject  to  the  objection  of  leaving  a 
question  of  law  to  the  jury.  Chicago,  />.  &* 
Q.  R.  Co.  v.  Warner,  18  Am.  &'  Fng.  R. 
Cas.  100,  108  ///.  538. 

Though  an  instruction  on  the  measure  of 
damages  may  even  be  the  subject  of  criti- 
cism, it  will  not  vitiate  a  verdict  where 
there  w;;s  al.so  given  im  instruction  declaring 
the  proper  measure  of  damages,  and  tiic 
amount  of  the  verdict  showed  the  jury  had 
not  been  nusled  by  the  faulty  instruction. 
Farris  v.  Chicago,  S.  F.  &*  C.  R.  Co.,  51  Mo. 
App.  297. 

Where  an  instruction  states  that  if  the 
jury  find  any  damage  was  done  to  the  prop- 
erly in  question,  but  it  is  qualified  by  being 
limited  to  damage  done  through  the  negli- 
gence of  the  defendant,  this  restricts  the 
damage  within  the  limits  of  defendant's 
proper  liability.  Jones  v.  Chicago  Cf  A.  R. 
Co.,  28  Mo.  App.  28. 

The  court  below  charged  :  "  The  law  is 
that  plaiiitilT  is  only  entitled  to  recover  the 
pecuniary  value  of  the  injuries  sustained, 
and  so  we  lay  it  <lown  to  you.  In  its  appli- 
cation to  the  question  of  damages  for  the 
physic.'il  pain  sutTered  by  plaintiff  you  must 
exercise  your  own  discretion,  governed  by 
your  own  sense  of  justice  and  right,  taking 
tax  not  to  indulge  in  your  imaginations  <jr 
.sympathies  so  as  to  be  led  into  an  assess- 
ment of  damages  tli.it  wtiuld  be  unjust  or 
oppressive  to  defendant."  //(/(/,  not  to  be 
error.  Pennsylvania  R.  Co.  v.  Allen,  53  P  x. 
St.  276,— RlviEWKl)  IN  Whipple  v.  We>t 
Philadelphia  Pass.  R.  Co.,   n    Phila.  (Pa.) 

345- 

In  an  action  for  personal  injuries  to  a 
person  accustomed  to  the  management  of  a 
restaurant,  where  it  is  alleged  that  she  was 
greatly  hurl  and  permanently  injured,  it  is 
proper  for  the  trial  judge  to  direct  the  jury 
in  assessing  damages  to  ask  ilieniselvc.''', 
"  What  salary  would  a  lady  of  experienct-  in 
the  trade  be  able  to  command  for  ni.m- 
aging  a  public  house  in  London,  at  a  fair 
salary?"     Potter  v.  Metropolitan  R.  Co.,  28 

/-.   '/■  735 

105.  What    iiiHlriietioiis   are    iiii- 

propi'r.*— Instructions  which  leave  the 
measure  of  damages  at  the  discretion  of  the 
jury,  except  limiting  them  to  the  amount 
claimed  by  pla'ntitf,  are  erroneous.  Fii- 
niiinds  y.  St.  Louis  R.  Co.,  3  Mo.  App.  603, 


*  See  also  Tkial,  1 70. 
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The  jury  should  not  be  instructed  to  con- 
sider, in  estimating  the  damages,  tlie  aggra- 
vating circumstances  tliey  should  find  in 
the  case,  it  not  beingone  warranting  vindic- 
tive or  exemplary  damages.  Stoher  v.  St. 
Louis,  I.  M.  &»  S.  K.  Co.,  31  Am.  &^  Eng. 
t{.  Cas.  229,  91  Mo.  509,  10  IVest.  Rep,  54,  4 
S.   IV.  Kep.  389. 

An  instruction  as  to  the  amount  of  dam- 
ages to  be  awarded  tor  pers(jnal  Injuries  is 
erroneous  which  with(>ut  designating  the 
proper  elements  of  damages  merely  tells 
the  jury  that  in  the  event  of  a  verdict  for 
the  plaintifT  they  will  find  in  such  sum  as 
will  compensate  him  for  his  in)ur{es. 
JUatves  V.  Kansas  City  Stock-  Yards  Co.,  103 
Mo.  bo,  15  S.  \V.  Rip.  751.— DisriNGUisH- 
INO  Waldhier  v.  Hannibal  &  St.  J.  K  Co., 
*7  Mo.  37  ;  Tetherow  v.  St.  Joseph  &  D.  M. 
R.  Co.,  98  Mo.  74 

A  charge  sugt'csting  capitalization  of 
piaintitrs  carnin){s,  and  that  a  sum  be  given 
which  sliould  support  him  from  year  to 
year,  Is  erroneous,  although  such  sugges- 
tion is  only  given  by  way  ol  illustration. 
'Gregory  v.  New  York,  L.  E.  &*  W  R.  Co.,  8 
TV.  Y.  Siipp.  525,  28  A^.  Y.  S.  A.  726. 

Where  defendant  introduces  testimony 
which  tends  to  show  that  plaintifT  was  suf- 
fering from  lumbago  of  long  standing,  and 
that  this  disease  was  the  cause  of  his  il! 
health,  and  not  the  injury  alleged  to  have 
been  suffered  on  defendant's  train,  it  is 
error  for  the  court  to  entirely  refrain  from 
alluding  to  such  testimony  in  its  charge. 
hertline  v.  Lehigh  Valley  R  Co.,  151  Pa, 
St.  244,  25  .///.  Rip.  104. 

The  judge  instructed  the  )ury  that  "  You 
may  ascertain  the  value  of  plaintiff's  ser- 
vices to  himself  before  the  injury  and  the 
value  of  his  services  since,  and  ascertain 
the  difference,  and  then  the  jury  would  be 
iiuthorl/.ed  to  give  such  a  sum  as  would,  at 
legal  rate  of  interest,  produce  a  sum  equal, 
per  annum,  lo  that  difference."  Held,  to 
iienot  maintainable  upon  princ'jile.as  tliere- 
iinder  plaintiff  would  not  only  receive  full 
compensation,  but  in  addition  would  re- 
ceive a  donation.  Houston  <!»«•  T  C.  R  Co 
V.  Rurke,  ( V'e.r.)  9  Am.  &*  F.ng  R.  Cas.  369 
— yuoriNU  Houston  &  T  C  1<  Co.  v 
Crowser,  4  Te.x.  L.  ]   755. 

Wliere  no  testimony  was  produced  from 
wlilch  with  any  certainty  tlie  jury  could  es- 
timate the  amount  of  a  medical  bill,  it  was 
error  to  Incorporate  it  in  the  charge  upon 
ilic  measure  of  damages.     Missouri  J'ae.  R. 


Co.  V.  Lyde.  11  Am.  Sf  Eng.  R.  Cas.  188, 
57  Tex.  505. 

The  court  should  not  suggest  in  his 
charge  to  the  jury  any  methods  by  which 
they  must  estimate  the  daina(j;es  in  reach- 
ing their  conclusions.  Sabine  &•  E.  T.  R. 
Co.  v.  Brousard,  34  Am.  <S>»  Eng.  R.  Cas, 
199,  69  Te.x.  617,  7  S.  IV.  Rep.  374. 

4.  Interest  on  Damages.* 

100.  Wlicii  nllowablp,  proneraliy.t 

— Interest  should  be  computed  and  added 
to  the  amount  of  damages  found  by  the 
jury  in  their  verdict,  reclconing  down  to  the 
time  of  the  rendition  of  the  judgment. 
Johnson  v.  Atlantic  &*  St.  L.  R.  Co.,  43  A'. 
H.  410. 

Where  a  city  granted  a  license  to  use  a 
wharf,  and  afterward  gave  a  railroad  com- 
pany the  right  to  construct  its  tracit  along 
the  wharf,  whereby  the  occupier  of  the 
wharf  was  injured,  interest  on  a  claim 
against  the  citv  for  damages  was  allowable. 
Allegheny  v.  Campbell,  107  Pa.  St.  530. 

107.  Wlioii  nut  allowable— Interest 
at  the  legal  rate  cannot  be  added  by  tlie 
jury  in  their  discretion,  to  discretionary 
damages  awarded  by  them  for  a  personal 
injury.  Only  special  damages,  computable 
upon  direct  or  indirect  evidence  of  actual 
values,  can  be  thus  increased.  Western  &* 
A.  R.  Co  V.  Young.  37  Am.  <*»  Eng.  R.  Cas. 
489,  81  (7a.  397,  7  5  E.  Rep.  912.— DlSTiN- 
r.ui.SHiNf;  Georgia  R  tSr  i^  Co  7>.  Garr,  57 
Ga.  280 :  Central  K  Co.  t.  Sears.  66  Ga  490, 
Western  &  A.  K  Co.  v  McCauley,  68  Ga. 
818.  FoLLOwiNO  Ratteree  v.  Chapman, 
79  Ga  574.— Al'PROVKi)  IN  Louisville  &  N. 
R.  Co.  7A  Wallace.  91  Tenn.  35. 

In  fixing  the  amount  nf  damages  under  a 
suit  for  killing  live  stock  interest  is  not  rc- 

•Sce  also  titli"  Interest 

Seo  also  Ammais  kic,  51M ;  Carriace  ok 
Live  Skick,  101;  Carkiaoe  ok  Merchan- 
dise lrt«,  77;t,  774;  l)i:Am,  etc.,  KMJ- 
111;  Ei.EVATi' II  Railways.  1;{4;  Kminest 
Domain,  759 -7«7,  I  2<>0,   124»;  Inter- 

Kii'l 

f  Allowance  of  interest  in  actions  against  car- 
riers, see  note,  30  Am.  iS:  Kni:.  R.  Cas   40 

VVlien  interest  not  allowable  on  ilainaKP'",  se« 
24  Am.  &  Enc    R    t'As    479,  iii.\fr 

IiUere.st  cm  damages  lor  the  ilrstruction  ot 
property  by  iire,  set;  ii*jte,  40  Am  &  Km;  R 
Cas,  253 

When  interest  allowed  on   (laniaKes   for  per 
sonal  injuries,  lor  causing  death,  Injury  by  fires, 
tor  stock  killed,  or  for  property  injured  or  lott 
in  iruns^ortatiun,  sec  nolo.  iS  L   R.  A   449 
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covcrable  eo  nomine,  but  the  jury  may  con- 
sider the  length  of  time  damages  have  been 
withheld,  the  character  of  the  tort,  the  con- 
duct of  the  defendant,  and  all  the  circum- 
stances of  the  transaction,  and  may,  in 
their  discretion,  increase  the  amount  of  the 
damages  allowed  accordingly.  IVestern  &• 
A.  a:  Co.  v.  A/cCau/ey,  68  Ga.  8i8.— Dis- 
tinguished IN  Western  &  A.  R.  Co.  v. 
Young,  37  Am.  &  Eng.  R.  Cas.  489,  81  Ga. 
397,  7  S.  E.  Rep.  912. 

Interest  may  be  charged  in  case  of  gross 
negligence.  In  the  absence  of  negligence 
mtcrcst  may  be  withiield.  Gray  v.  Alhsourt 
River  Packet  Co.,  64  Mo,  47. 

Interest  is  not  recoverable  in  an  action 
for  npgligcnt  injury  to  property.  The  error 
of  the  lower  court,  however,  in  authorizing 
the  recovery  of  interest  may  be  cured  by  a 
remittitur  in  the  supreme  court.  Kimes  v. 
St.  Louis,  I.  M.  &^  S.  /i\  Co.,  85  A/o.  61 1. 

PlalniifT  sued  in  equity  to  compel  the  re- 
moval ol  obstructions  to  his  drains  and  to 
recover  certain  damages.  I/e/ii,  that  inter- 
est on  the  damages  annually  sustained  could 
not  be  allowed,  for  interest  is  in  the  nature 
of  damages  for  the  detention  of  money,  and 
IS  never  allowed  in  unliquidated  damages. 
Lamar  v.  Charlotte  &*  S.  C.  K.  Co.,  10  So. 
Car,  476. 

In  suit  for  personal  injuries  not  causing 
death  it  is  error  for  the  court  to  Instruct  the 
jury  that  they  may  in  their  discretion  allow 
interest  upon  the  amount  ot  damages 
awarded  and  include  it  in  their  verdict. 
Interest  cannot  be  allowed  at  all  in  such 
case.  Louisville  &*  N.  R,  Co.  v.  Wallaie, 
4g^lw.  &^  L'mx^-  R-  Cas.  490,  91  Tenn  35, 
17  .S".  IV.  Rep.  882.— Ai'i'RoviNG  Raltercc  v. 
Chapman,  79  Ga,  574;  Western  &  A,  R.  Co. 
V.  Young,  81  Ga.  397  ,  Pittsburgh  Southern 
R.  Co.  V.  Taylor,  104  Pa.  St.  306.  Distin- 
(juisuiNU  FaslioltT/.  Reed,  16  S.  &  R.  (Pa.) 
266. 

Uut  where  in  such  case  the  jury's  verdict 
shows  file  amount  of  damages  awarded  and 
the  amount  ol  interest  allowed  thereon,  in 
separate  items,  this  court  will  not  reverse 
the  case,  there  being  no  other  error,  if  ili : 
piaintifT  will  enter  remittitur  ol  the  interest 
Louisville  &*  N  A'.  Co.\.  Il'ullace,  41J  /hn. 
&*  Eng  R.  Cas  490,  91  Venn  35,  17  ^S  V, 
Rep.  882. 

In  an  action  lor  damages  judgment 
should  be  for  the  amount  of  the  verdict  and 
interest  on  this  amount  from  the  date  of 
the  judgment,  and  not  from  the  date  of  the 


verdict.    Fowler  v.  Baltimore  &•  0.  R.  Co., 

8  Am.  <S-  Eng.  R.  Cas.  4S0,  18  W.  I'a.  579. 

108.  The  rule  in  avtiuiis  in  tort.*— 

(i)  Allowable. —  In  an  action  to  recover  dam- 
ages where  fraudulent  misrepresentations 
were  made  in  the  sale  of  mortgage  coupons, 
interest  was  added  to  the  purchase  price. 
Soui/i  Covington  &^  C.  S.  R.  Co.  v.  Gest,  34 
L'eii.  Rep.  628  ;  affirmed  •'«  36  Fed.  Rep.  307. 

In  an  action  (or  tort  where  cxem|)lary 
damages  are  not  allowed  interest  may  be 
added  by  the  court  from  the  date  of  the 
commencement  of  the  action  to  the  sum 
which  it  finds  to  npresent  the  loss.  //  'abash 
R.  Co.  V.  Williamson,  3  Ind.  Afip.  190,  29  A^ 
E.  Rep.  455.-  Following  Chicago,  St.  L. 
&  P  R   Co  V   Barnes,  2  Ind.  App.  213. 

Where  it  d  jcs  not  appear  that  anything 
more  than  actual  compensation  for  the 
property  destroyed  by  tht  negligence  of  the 
defendant  was  awarded  by  the  jury,  unless 
the  addition  of  interest  would  increase  the 
damages  to  so  great  an  extent  as  to  be 
clearly  unjust  In  vicv;  of  the  value  ol  the 
property,  such  addition  is  not  ground  for 
error.  Kendrick  v.  Towle,  60  Mich.  363,  i 
Am  St.  Rep.  526,  27  A'.  VV.  Rep.  567. 

In  awarding  damages  for  an  injury  result- 
ing from  a  tort,  com|iensat!on  in  the  nature 
ot  interest  may  be  included.  Lawrence  R. 
Co.  V.  Cobb,  35  Ohio  St.  94.— Ari'LiKU  IN 
Gratton  v.  Baltimore  &  O.  R.  Co.,  17  Am. 
h  Eng.  R.  Cas  200,  21  Fed.  Rep.  309. 

(2)  Not  allo7vable.—\n  actions  ex  delicto 
based  upon  the  simple  negligence  of  defend- 
ant, w'.ierc  no  pecuniary  benefit  could  arisn 
from  I  he  injury,  it  Is  error  to  allow  interest 
on  the  amount  of  damages  found  by  thf: 
)ury.  Eagan  v.  Missouri  Pat.  R  Co.,  6  Alo 
App   594. 

There  is  no  authority  for  adding  interest 
to  unliquidated  damai^es  in  an  action  for 
damages  for  tortious  acts  .S'*;  held.  In  an 
action  to  recover  damages  for  wrongful  ex- 
pulsion from  defendant's  cars  Aithols  v 
Union  I'ac,  R.  Co.,  7  Utah  510,  27  J'ac. 
Rep.  693 

In  actions  ot  tort  the  plaintiff  is  generally 
not  entitled  to  interest  on  his  damages 
when  lie  refused,  before  suit,  to  accept  tot 
dam.iges  a  sum  larger  than  he  was  enlitled 
to.  I'hompsdn  \'  lioslon  &*  Al  R  Co.,  58 
yV.  //.  524. 

100.  Tlu>  disvrvfloiiary  power  of 
tiie  jury.*— It  is  discretionary  with  the 


*  See  aliu  aittf,  102. 
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jury  whcilicr  they  should  allow  interest  or 
not  in  actions  sounding  in  dania^^cs.  Home 
Ins.  Co.  V.  Pennsylvania  K.  Co.,  1 1  Hun  (N, 

V.)  182.— FoLLoWKU  IN  Moore  v.  New  York 
El.  R.  Co..  4Silv.  App.  488. 

Interest  is  not  allowable  as  matter  of  law. 
It  can  only  be  awarded  as  damages,  and  is 
in  the  discretion  of  the  jury.    Hoi^gcv.  A'eiv 

York  C.  <&«•  //.  A'.  R.  Co.,  27  Hun  (N.  V.) 

394- 

In  actions  for  damages  for  negligence,  in- 
terest may  be  awarded  or  withheld  in  the 
discretion  of  the  jury.  AV/  v  \'orlhern 
}'ac.  A'.  Co.,  48  /////.  I'i-  £ni;.  A'.  Cas.  318,  i 
A'.  /),i/t.  336. 

Where,  in  an  action  of  tort,  damages  not 
exemplary  are  foiuid  to  be  due  the  plaintifT, 
the  jury  trying  the  cause  may,  in  its  discre- 
tion, add  interest  to  the  sum  whicn  it  finds 
to  rii)rese!it  the  l<iss;  unless  the  addition  of 
interest  wdmUI  increase  the  damages  s<) 
much  as  to  be  clearly  unjust,  an  objecfon 
to  its  allowance  will  not  be  allowed  to  pre- 
vail. C/iiiii^^o,  St.  /..&-  /'.  A'.  Co.  V.  IhviU's, 
2  Ind.  App.  213,  28  .V.  /••.  Rt-p.  328.— Fol- 
low KiJ  IN  Wabash  R.  Co.  v.  Williamson,  3 
Ind.  App.  190. 

While  the  jury  might  include  in  their 
verdict  interest  on  the  assessment  of  dnm- 
ages  from  the  dale  of  the  injury,  it  is  not 
competent  for  the  court  to  add  the  same  to 
their  verdict.  Garrett  v.  Chicago  &•  N.  IV, 
Ji.  Co.,  36  loiua  121. 

Interest  may  legally  be  allowed  by  a  jury, 
in  its  discretion,  in  estimating  the  amount 
of  damages  sustained  by  the  plaintitT 
through  an  injury  to  his  property  caused  l)y 
the  negligence  of  the  defendant.  The  in- 
terest may  be  computed  on  the  amount  of 
the  depreciation  in  value  of  the  property. 
Il'i/son  V.  7'roy,  135  A'.  1'.  96,  32  A'.  /;.  AV/. 
44,  48  A',  y.  S.  A'.  364. — Explaining  Si-yre 
V.  Siaie,  123  N.  Y.  291. 

The  distinction  in  tliis  respect  between 
actions  sounding  in  tort,  and  actions  to  re- 
cover unliquidalefl  damai;es  on  contract, 
pointed  out.  U'ihon  v.  Troy,  135  A'.  V.  96, 
32  IV.  K.  A'ip.  44.  48  X.   )'.  .V.  A'.  364. 

In  an  action  for  breach  of  contract, 
whether  interest  is  recoverable  docs  not 
rest  in  the  discretion  of  the  jury,  but  is  a 
question  of  law  for  the  court;  while  in 
actions  sounding  in  tort,  when  the  recovery 
of  interest  is  |)ermissil)le,  is,  with  some  ox- 
ce|)tions,  a  question  for  th^  jury.  Mans- 
/,'/(/ V.  A'ew  \'or/:  C.  &^  H.  K.  A'.  Co.,  114 

.V.  r.  331,  ii  A'.  K  Av/.  735. 1037. 23  ^'  J' 


S.  A'  739,  24  A^.  V.  S.  R.  534,  40  A/6.  L.  /. 
89,  4  L.  R.  A.  566 ;  modifying  and  affirming 
46  Hun  680,  12  A'.  V.  S.  R.  871.- Disi  in- 
GUISHING  McMahon  v.  New  York  &  E.  R. 
Co.,  20  N.  Y.  463. 

When  the  jury  are  instructed  in  an  action 
for  negligence,  to  award  the  damages  the 
plaintitT  has  sustained,  the  court  may  leave 
it  to  them  to  &..y  whether  on  such  dam;iges 
the  plaintifT  is  entitled  to  interest ;  but  it  is 
erroneous  to  instruct  them  as  matter  of 
law,  that  the  plaintifT  is  entitled  to  interest 
on  the  damages.  Ji/aik  v.  Camden  &^  A, 
R.  &'  r.  Co.,  45  Rarti.  (X.  Y.)  40. 

1 10.  Time  I'roiii  wliivli  nih'iilatod. 
— (I)  From  time  of  injury.— 1l\k  plaintitT 
should  be  allowed  interest  on  li.e  nmountof 
his  daina,^cs,  not  fmni  the  conn  lenccnient 
of  his  action,  but  from  the  time  the  injury 
was  done.  Georgia  J'ac.  R.  Co.  v.  Fu'hr- 
ton,  79  Ala.  298. 

In  an  action  to  recover  fi;r  an  injury  to 
property,  resulting  from  the  negligence  of 
defendant,  it  is  proper  to  allow  interest 
from  the  time  the  injury  was  done.  Chi- 
cago iS-  A'.  W.  R.  Co.  v.  Shultz.  55  ///.  421, 
2  Am,  Ry.  AVy/.  417. — Dl.STiNr.uisiiKD  IN 
Illinois  C.  R.  Co.  z/.  Cobb,  72  III.  14S. 

When  a  party  is  entitle<l  to  recover  dam- 
ages for  the  wrongful  destruction  of  his 
property,  interest  on  its  v.".''f  should  be 
allowed  from  the  date  of  its  destruction. 
Te.xas  &^  /'.  A'.  Co.  v.  Tankersley,  (i-^  'I'e.v.  57. 
—Im)I, LOWING  Texas  ct  P.  R.  Co.  7-.  Li  vi, 
59  Tex.  679.— Quoted  in  St.  Loui.s,  I.  M. 
&  S.  R.  Co.  V.  Higgs,  50  Ark.  169,  6  S.  W. 
Rep.  724. 

Interest  upon  the  amount  of  the  value  of 
the  property  destroyed  from  the  time  of  its 
destruction  through  negligence  is  a  mate- 
rial and  necessary  elemeiu  of  damage  as 
com|)lete  compensiitioii,and  it  is  proper  for 
the  court  to  instruct  the  jury  to  allow  it. 
/achaoniiille,  T.  &•  A'.  11'.  R.  Co.  v.  i'enin- 
sular  I..,  T.  &^  M.  Co.,  49  Am.  &■>  l-'.ny,.  R. 
C'lf.v. 603, 27  Fla.  i,()So.  Rep.  661.— ytroirjG 
Ancruin  7'.  Slone,  2  Siiears  (So.  Car.)  594 ; 
Parrott  ?',  Knickerbocker  \'  N.  Y.  I<-e  Cos., 
4^)  N.  Y.  361  ;  ("hapnian  t.  Cliiiago  iS;  N. 
W.  R.  Co.,  26  Wis.  304. 

(2) todate  of  judgment.  -  Where  a  suit 

is  brought  for  the  dcslriKlion  of  piopcriy 
that  has  ;i  definite  inone\'  Viiliie,  sum  cptibtc 
f)f  easy  [irnof,  a  just  indemnity  to  the  plain- 
titT re(|uires  the  addition  to  the  value  of  the 
property  at  the  time  of  its  destruction,  of 
interest  from   that  time  to  the  date  of  the 
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judgment.  Regan  v.  Xcu>  Vorl  &^  A'.  R. 
A'.  Co.,  49  //«/.  <S-  /£>tg.  A'.  Ciis.  S'^o,  Cc  Conn 
124,  22  ////.  AV/.  503. 

(3)  From  institution  of  suit. — Interest  may 
be  allowed  on  the  amount  of  damages  sus- 
tained, to  be  computed  from  the  institution 
of  the  suit.  Dunn  \.  Hannibal  Sf  St.  J.  K. 
Co.,  68  A/o.  268. 

For  it- juries  to  property,  interest  may  be 
recovered  from  the  conimencement  of  liie 
action,  on  the  immediate  flamagcs.  j>,an 
v.  Chicago  &*  N.  W.  A'.  Co.,  43  Wis.  305. 
—  Following  Chapman  t.  Chicago  &  N. 
W.  R.  Co.,  26  Wis.  295. — DisriNCL'isHKit 
IN  Atchison,  T.  &  S.  F.  K.  Co.  v.  Gabbcrt, 
22  Am.  &  Eng,  R.  Cas.  621.  34  Kan.  132. 

111.  IVliat  ruU'.  |jr<>vi'riis.— Where 
interest  is  allowed,  not  by  vimie  of  any 
contract  to  pay  it,  but  simply  as  damages 
because  of  default  in  discharge  of  an  obli- 
gation, the  legal  rate  of  interest  must  gov- 
ern, Sa milts  V.  Laki-  .^/lon-  «S~»  M.  .V.  A'. 
Co.,  94  A'.  )'.  641.— Follow KU  in  Stoddard 
V.  Lake  Shore  &  M.  S.  R.  Co.,  94  N.  Y.  643. 
Rkvikwed  in  Jermain  v.  Lake  Shore  &  M. 
S.  R.  Co.,  31  Ilun  (N.  Y.)  558.— /,•;■/;/,//«  v. 
I.aJi;-  S/iori-  &'  M.  S.  A'.  Co.,  31  J/un  {X.  V.) 
558.  — Rkvikwing  Sanders  7/.  Lake  Shore  & 
M.  S.  R.  Co..  94  N.  Y.  641. 

Where  an  injunction  restraining  defend- 
ants from  obstructing  a  lane  was  dissolved 
upon  tlieir  taking  into  court  as  security  the 
amount  of  damages,  aiul  tlu-reupnn  di-feiid- 
ants  did  ol)struct  tlie  lane  //</(/,  tliat  they 
were  liable  for  the  legal  rate  of  interest  on 
the  amount  from  the  time  when  the  in- 
junction was  dissolved.  Defendants  must 
bear  the  entire  loss  of  such  interest  though 
the  amount  deposited  had  drawn  but  four 
per  cent.  Carpenter  v,  Easton  Cr*  A.  A\  Cil. 
rM  .y.  J.  F.I/.  390.  14  Am.  A'y.  AV/.  195. 
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I.  COMMON  LAW  BULE. 

1.  No  action  Iit>M  at  <-oiiiiiioii  law.* 

— By  the  common  law  no  action  would  lie 
for  an  injury  caused  by  the  death  of  a 
human  being.  Grosso  v.  Delatvare,  I..  &- 
W.  R.  Co.,  50  N.J.L.  317.  II  Cent.  Rep. 
574,  13  Atl.  Rep.  233.  Kramer  v.  .S'<i«  Fran- 
cisco M.  St.  R.  Co.,  25  Cal.  434. 

So  held,  as  to  an  action  for  damages 
against  the  employer  where  death  resulted 
to  an  employe  from  the  culpable  negligence 
of  a  co-employe,  h'ahl  v.  Memphis  &^  C. 
R.  Co.,  95  Ala.  337,  10  So.  Rep.  661. 

The  right  to  maintain  such  action,  where 
it  exists,  is  j)urely  a  matter  of  statutory 
creation.  Chicago  &^  W.  I.  R.  Co.  v. 
Sihrordrr,  18  ///.  A  pp.  328. 

The  rule  of  the  common  law  that  no  ac- 
tion would  lie  for  an  injury  caused  by  the 
death  of  a  human  being  has  been  so 
adopted  in  this  country  that  whatever  was 
its  original  reason,  whotlicr  that  re;ison  has 
ceased  to  eilst  or  not.  it  cannot  be  dinre- 
garded  or  annidled  by  the  courts,  but  if  in- 
jurious, its  repeal  01  modification  must  be 
sought  from  the  legislature,     Grosso  v.  Del- 


*  No  action  to  recover  UamaRcs  independent 
of  stntute,  see  notes,  15  Am.  &  Enc.  R,  Cas.  505, 
3  L.  K.  A.  385. 
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aware.  L.  &*  IV.  R.  Co.,  50  A\  J.  L.yj,  11 
Cent.  Kep.  574,  13  All.  Kef>.  233.— DlSAP- 
PROVINO  Sullivan  v.  Union  Pac.  R.  Co.,  3 
Dill.  (U.  S.)  334. 

Prior  to  the  Massachusetts  statute  of 
1886,  ch.  140,  a  street-railway  company  was 
not  liable  to  an  action  of  tort  for  neg- 
ligently causing;  the  death  of  a  person, 
whether  a  passenger  or  not,  upon  its  road. 
Ho/land  v.  Lynn  &•  li.  A'.  Co.,  30 //;«.  &* 
Kiig.  R.  Cas.  648,  144  Mass.  425,  4  A'.  £■//^^ 
Rep.  320,  1 1  A'.  E.  Rep.  674.— Foi.lowkd  in 
Gunn  V.  Cambridge  R.  Co.,  30  Am.  &  Eng. 
R.  Cas.  652,  144  Mass.  \yi.--Guiin  v.  Cam- 
bridge  R.  Co.,  30  Atn.  &^  Eng.  R.  Cas.  652, 
144  Afass.  430,  1 1  A'.  A".  Rep.  67S. 

An  action  on  the  case  cannot  be  main- 
tained by  a  widow  to  recover  damages  for 
the  loss  of  her  husband,  or  by  a  father  for 
the  loss  of  service  of  his  child,  in  conse- 
quence of  the  death  of  the  husband  or 
child  occasioned  by  the  carelessness  or  fault 
of  the  agent  or  servants  of  a  railroad  cor- 
poration. Carey  v.  Rerkshire  R.  Co.,  i 
Cush,  (Afass.)  475. — Distinguishing  Ford 
V.  Monroe,  20  Wend.  (N.  Y.)  210.— Fol- 
lowed IN  Eden  v.  Lexington  &  F.  R.  Co., 
14  B.  Mon.  (Ky.)  165  ;  Kearney  v.  Boston  & 
W.  R.  Corp.,  9  Cush.  (Mass.)  108 ;  Shaw  v. 
Boston  &  W.  R.  Corp.,  8  Gray  (Mass.)  45, 
Palfrey  v.  Portland.  S.  &  P.  R.  Co.,  4  Allen 
(Mass.)  55.  Rkvikwkd  in  Sullivan  v. 
Union  Pac.  R.  Co.,  3  Dill.  (U.  S.)  334.— 5"///- 
/t'van  v.  Union  Pac.  R.  Co.,  i  AfcCrary(U,S.) 
301,  2  Fed.  Rep.  447.  Lyons  v.  U'oodicard, 
49  A/e.  29.  W'orley  v.  Cincinnati,  H.  Sf  J). 
R.  Co.,  I  Handy  (Ohio)  481.— Approved  in 
Palfrey  v.  Portland,  S.  &  P.  R.  Co.,  4  Allen 
(Mass.)  55. —  Thomas  v.  Union  Pac.  R.  Co., 
I  Utah  233. 

The  cause  of  action  for  an  injury  to  the 
person  dies  with  the  person,  though  a  hus- 
band may  maintain  a  civil  action  for  an  in- 
jury to  the  wife,  so  far  as  medical  service 
and  funeral  expenses  were  incurred,  or  a 
parent  for  a  child  up  to  its  death,  but  not 
for  the  loss  of  life.  Kden  v.  Lexiiii^ton  &• 
F.  R.  Co..  14  />',  A!on  (Ky.)  165.— Follow- 
ing Carey  ?'.  Berkshire  R.  Co.,  i  Cush. 
(Mass.)  475.  -Approvfm  in  Palfrey  v.  Port- 
land, S.  &  P.  R.  Co.,  4  Allen  (Mass.)  55. 
Reviewed  in  Sullivan  v.  Union  Pac.  R. 
Co..  3  Dill.  (U.  S.)  334. 

No  action  lies  at  common  law  on  a  prom- 
ise by  a  railroad  company  to  pay  the  widow 
of  one  who  was  killed  by  an  accident  on  its 
road  a  certain  sum  of  money  in  considera- 


tion of  her  forbearance  to  sue  the  company 
for  damages.  Palfrey  v.  Portland,  S.  iS* 
P,  R.  Co.,  4  Allen  (Mass.)  55. — Approving 
Hubgh  V.  New  Orleans  »%  C.  R.  Co.,  6  La. 
Ann. 495  ;  Eden  7'.  Lexington  &  F.  R.  Co.,  14 
B.  Mon.  (Ky.)  165;  Worley 7/. Cincinnati,  H. 
&  D.  R.  Co..  I  Handy  (Ohio)  481 ;  Connect- 
icut Mut.  L.  Ins.  Co.  V.  New  York  &  N.  H. 
R.  Co.,  25  Conn.  265. 

2.  Civil  law  aiMl  adniirnlty  riil<'.— 
By  the  civil  law  an  action  will  lie  for  the 
wrongful  death  of  a  person,  and  it  seems 
that  the  same  action  may  be  maintained  in 
admiralty.  Holmes  v.  Oregon  Sf  C.  R.  Co., 
6  Sawy.  (U.  S.)  262,  5  Fed.  Rep.  75.— yifor- 
ING  Sullivan  v.  Union  PacR.  Co.,  3  Dill. 
(U.  S.)  341.— Followed  in  The  Clatsop 
Chief,  8  Fed.  Rep.  163.  Quoted  in  Ladd 
?'.  Foster.  12  Sawy.  (U.  S.)  547.  Reviewei> 
in  Conroy  v.  Oregon  C.  Co.,  10  Sawy.  (U, 
S.)  630,  23  Fed.  Rep.  71. 

In  Louisiana  an  action  for  damages  caused 
by  the  homicide  of  a  free  human  being  can- 
not be  maintained,  llulgh  v.  Nciv  Orleans 
&*  C.  R.  Co.,  6  La.  Ann.  495. — Approved 
IN  Palfrey  v.  Portland.  S.  &  P.  R.  Co..  4. 
Allen  (Mass.)  55.  Followed  in  Herman 
V.  New  Orleans  &  C.  R.  Co.,  11  La, 
Ann.  5. 

A  child  which  was  a  passenger  on  a 
steamship  from  Liverpool  to  New  York 
was  poisoned  on  the  passage,  and  died,  as 
was  alleged,  in  con.sequcnce  of  negligence 
on  the  part  of  the  ofFiceis  of  the  ship.  The 
father,  having  been  appointed  administra- 
tor of  the  child,  filed  a  libel  against  the 
vessel  to  recover  damages,  to  which  libel 
exceptions  were  filed  by  the  claimants  of 
the  vessel.  Held,  that  the  cause  of  action 
arobC  on  contract  and  survived  to  the  ad- 
ministrator, and  might  be  sued  for  in  rem. 
Steamship  City  of  lhussels,(>  Ren.  (U.  S.) 
370. 

U.  Survival  of  rifflit  of  action  i«»r 
tlu'  iiijiirj*.— At  common  law  a  person  in- 
jured by  the  wrongful  .icts,  neglect,  >>r  de- 
fault of  another  might,  if  the  injuries  were 
not  fatal,  maintain  an  action  to  recover 
damages  therefor.  The  remedy  thus  al- 
lowed did  not  survive,  but  abated  upon  the 
death  of  a  person  injured.  If  instantly 
killed,  no  rightofixction  existed.  Maneyv. 
Chicago.  P.  <S-  Q.  R.  Co.,  49  HI.  A  pp.  105. 

An  action  against  a  passenger  carrier  in 
the  nature  of  an  action  on  the  case  for  the 
injuries  resulting  from  a  breach  of  the  car- 
rier's contract  to  transport  the  passenger 
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safely,  survives  to  the  personal  representa- 
tive, and  the  fact  that  the  death  of  the  per- 
son injured  resulted  from  the  injuries  re- 
ceived does  not  aflcct  the  right  of  recovery, 
the  action  being  for  the  injuries,  and  not  for 
the  death.  IVinitegar  v.  Central  Pass.  K. 
Co.,  34  Am.  Sr*  ling.  K.  Cas.  462,  85  A>.  547, 
4  S.  W.  Rep.  237.— (Quoted  in  Wise  v. 
Covington  &  C.  St.  R.  Co.,  91  Ky.  537. 

Section  i,  ch.  35,  of  the  Laws  of  New 
Hampshire  of  1879  provided  that  in  cases 
of  negligent  killing,  where,  if  death  had  not 
ensued,  the  person  injured  would  have 
been  entitled  to  recover  damages,  his  exec- 
utor or  administrator  might  recover  dam- 
ages for  tlie  injury,  such  damages  to  be  di- 
vided in  certain  proportions  among  the 
widow  and  children  or  next  of  kin  of  de- 
ceased. Held,  that  this  statute  caused  the 
right  of  action,  which  at  common  law  died 
with  the  decedent,  to  survive.  Corliss  v. 
Worcester,  N.  &*  J\.  A'.  Co.,  21  Am.  &>  Kng. 
R.  Cas.  208,  63  A'.  //.  404. 

4.  Action  for  death  oniiscd  l>y 
breach  of  contract.— Where  it  is  al- 
leged in  the  complaint  that  a  person  riding 
upon  a  train  under  a  contract  with  the  com- 
pany for  safe  carriage  was,  without  iiis 
fault,  injured  by  the  negligence  of  the  com- 
pany, and  died  without  obtaining  satisfac- 
tion for  such  injury,  his  administrator  may 
maintain  an  action  for  breach  of  the  con- 
tract, and  thus  recover  the  pecuniary  dam- 
ages resulting  to  the  deceased  prior  to  his 
death.  Kelley  v.  Union  Pac.  R.  Co.,  16 
Colo.  455,  27  Pac.  Rep.  1058. 

The  executrix  of  a  passenger  injured  so 
that  after  an  interval  he  died  may  recover, 
in  an  action  for  a  breach  of  contract,  the 
damages  to  his  personal  estate  arising  in 
his  lifetime  for  medical  expenses  and  loss 
occasioned  by  his  inability  to  attend  to  bus- 
iness. Rrads/tttw  v.  Lancashire  &■*  V.  R, 
Co.,  L.  R.  10  C.  P.  189,  44  Z./.  C.  P.  148, 
31  L.  T.   847.— COMMKNTED  ON  IN  Lcggott 

V.  Great  Northern  R.  Co.,  L.  R.  1  Q.  B.  D. 
599.  45  L-  J.  Q-  B-  557.  35  L-  T.  334.  24  W. 
R.  784. 

Privity  of  contract  between  a  postal  agent 
and  the  railroad  is  not  essential  to  recovery 
by  the  widow  in  case  of  his  death  by  the 
company's  negligence.  The  widow  can  in 
such  case  recover  under  the  Damage  Act 
(Rev.  St.  1889,  §4425).  Magoffin  v.  Afissouri 
Pac.  R.  Co.,  47  Am.  6-  F.ng.  R.  Cas.  489,  102 
Afo.  540,  1 5  5.  IV.  Rep.  76. 

In  an  action  by  a  quarry  company  against 


a  railway  company  for  damages  for  breach 
of  contract  to  furnish  the  quarry  with 
strong  and  amply  sufficient  and  properly 
inspected  cars  for  the  transportation  of  the 
product  of  the  quarry,  the  complaint  al- 
leged tiiat  the  railway  company  had  in  its 
service  a  car  inspector,  wiiose  duty  it  was 
to  inspect  the  cars  that  were  to  be  furnished 
the  appellant,  that  a  defective  car  was  de- 
livered to  the  plaintifT  by  the  railway  com- 
pany ;  that  its  defective  condition  might 
have  been  discovered  by  the  railway 
con)pany  on  proper  inspection,  but  that  it 
carelessly  and  negligently  failed  to  inspect 
the  car,  and  knowingly  delivered  it  to  tiie 
plaintiff  without  inspection ;  that  the 
plaintitT,  relying  upon  the  fact  that  the 
railway  company  had  performed  its  duty  to 
inspect,  received  from  .'t  said  car,  believing 
it  to  be  safe  and  secure,  the  defect  being 
hidden  and  unknown  to  the  plaintitT  ;  that 
the  car,  by  reason  of  its  defective  condition 
and  without  any  default  on  tlie  part  of  the 
plaintiff,  broke  loose  and  ran  down  a  grade, 
killing  one  of  the  plaintiff's  employes. 
Held:  (i)  that  the  complaint  stated  a  good 
cause  of  action  against  the  railway  company 
for  breach  of  duty;  (2)  that  as  it  cannot  be 
said  that  merely  nominal  damages  are  re- 
coverable, the  judgment  sustaining  the  de- 
murrer to  the  complaint  must  be  reversed. 
Hoosier  Stone  Co.  v.  Louin>ille,  A\  A.  &* 
C.   R.   Co.,    131    Ind.    575.   31    A^,   E.   Rep. 

365- 

In  such  an  action  the  defendant  cannot 
successfully  demur  to  the  complaint  on  the 
ground  that  it  does  not  show  that  the 
employe  that  was  ki!ied  was  free  from 
contributory  negligence,  when  the  complaint 
avers  that  the  railway  company,  through 
its  general  counsel  and  solicitor,  represented 
the  administrator  of  the  deceased  eniployfc 
in  an  action  brought  by  him  against  the 
quarry  company  for  damages  resulting  from 
the  death  of  his  intestate,  and  that  the 
railway  company,  after  receiving  notice 
from  the  quarry  company  of  the  ijcndcicy 
of  the  action,  and  that  it  would  hold  the 
railway  company  liable  for  all  damages 
recovered,  refused  to  defend  said  action, 
and  the  quarry  company  defended  it  at  its 
own  expense,  and  judgment  was  rendered 
against  it.  The  conduct  of  the  railway 
company  in  said  tiehalf  worked  an  estoppel, 
as  a  recovery  cuuld  not  have  been  had  by 
the  administrator  if  his  intestate  had  been 
guilty  of  contributory  negligence.     Hoosier 
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stone  Co.  v.  Louisville,  X.  ASr-C.  K.  Co., 
131  Ittii.  575.  31  A'.  E.  Ri-p.  365. 

5.  Action  for  Iosm  ot  Hurviccs  be- 
tween time  of  injury  and  time  of 
death.*— At  common  law  a  mother  who 
is  the  only  surviving  parent  may  recover 
for  the  loss  of  services  of  her  unemancipaled 
minor  son  from  the  time  that  he  is  fatally 
injured  until  the  time  of  his  death ;  and  for 
any  expenses  incurred  during  that  tmie  for 
medical  attendance,  and  for  care  and  nurs- 
ing. A'lilchez,  J.  (5-  C.  K.  Co.  v.  Cooi,  63  Miss 
38.-l)isTiNGUisnEiJ  IN  Amos  f.  Mobile  & 
O.  R.  Co..  63  Miss,  509. 

An  action  cannot  be  maintained  against 
a  railroad  by  a  parent  for  loss  of  the  services 
of  a  child  two  years  old  killed  by  the 
railroad,  the  common  law  action  being  for 
loss  of  present  services,  ylllefi  v.  Atlanta 
vS/.  /»'.  Co.,  54  Ga.  503.— Kevikwkd  in  Little 
Rock  &  Ft.  S  R.  Co.  V  Barker.  33  Ark. 
350- 

II.  STATUTES  OKANTINO  THE  BEHEDT. 

I.   Their  Constitutionality. 

G.  Alabama.— The  Code  of  1876,  §2899, 
giving  the  parent  a  right  of  action  for  the 
death  of  a  child  by  tlie  wrongful  act  of  a 
corporation,  is  violative  of  section  12  of 
article  14  (jf  the  state  constitutK^n,  provid- 
ing ttiat  "all  corporatitms  shall  have  the 
right  to  sue,  and  shall  be  subject  to  be  sued, 
in  all  courts,  in  tike  cases  as  natural  pet- 
sons,"  and  is  void.  Sniit/i  v  Louisniille  &* 
N  K  Co.,  21  Am.  Sf  Enfr.  ii,  Cas.  157,  75 
Ala.  449.— Approving  Chicago,  St.  L.  <&  N. 
O.  R.  Co.  V.  Moss,  60  Miss.  641.  FuLLow- 
iNi;  South  &  N.  Ala.  R.  Co.  'j  Morris,  65 
Ala.  193.  QUDTINO  San  Mateo  County  v. 
Southern  Fac.  R.  Co,  8  Sawy  (U.  S.)  238, 
<S  Am.  &  ling.  R   Cas.  t. 

This  provision  of  the  constitution  must 
mean  that  where  the  cases  are  alike,  the 
cause  of  action  the  same  description  of 
contract  or  tort,  there  must  be  no  discrimi- 
nation between  corporation:)  and  natural 
persons  in  the  muttei  of  prosecuting  or  de- 
fending suits.  Sinitli  v.  Louistiillv  {r*  N.  R. 
Co.,  21  Am  Sr'  l:n^i>.  K.  Cas.  157,  75  Ala.44g, 

?•  ileorgia.  The  act  of  1850  giving  an 
action  tor  a  homicide  against  the  person 
causing  such  homicide  embraces  railroads, 


*  Right  ol  parent  to  retu'  ■■  ^  ii..  loss  ot  ser- 
vices of  chilli  that  hus  iKcn  negligently  killed, 
see  note,  1 7  L   R   A    79. 


and    sucli    act    is    constitutional.      South 
Western  A\  Co.  v.  Faulk,  24  Ga.  356 

The  act  of  1878,  allowing  the  wife  to  re- 
cover the  full  value  of  her  husband's  life  in 
case  of  his  homicide,  is  not  unconstitu- 
tional. Georgia  A.  Co.  v.  Pitt  man,  26  //;;/. 
&>  Eng  A'.  Cas.  474,  73  Ga.  325. 

8.  Kentueliy.— Gen.  St.  ch.  57,  §1, 
giving  a  right  of  action  to  the  representa- 
tives of  one  not  in  the  employment  of  a 
railroad  company,  who  shall  lose  his  life 
through  the  negligence  or  carelessness  of 
the  operators  of  such  railroad,  is  not  a  vio- 
lation ol  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  forbid- 
ding a  state  to  deny  to  "  any  person  "  the 
equal  protection  of  the  laws,  nor  of  state 
constitutional  provisions  which  guarantee 
equal  rights  to  all  persons.  Louisville  S. 
V.  <S-  T  Co.  V.  Louis7'ille  6^  A'.  A.  Co., (Ay.) 
48  Am.  &*Eng.  A'.  Cas.  i.  17  .S    M'.AV/>.  567 

As  the  business  ot  operating  a  railroad  is 
attended  i)y  peculiar  dangers,  and  persons 
engaged  in  that  business  possess  some 
rights  not  generally  enjoyerl  by  others,  such 
persons  should  be  regarded  as  a  separate 
and  distinct  class,  and  a  law  may  be  made 
to  apply  to  them  as  a  class,  although  it 
does  not  apply  to  persons  engaged  in  any 
other  business.  Therefore,  Gen.  St  ch.  57, 
§  I.  which  gives  a  right  of  action  against 
the  proprietors  of  railroads  for  the  loss  of 
life  by  their  ncglig'^nce,  is  not  unconstitu- 
tional. Schooliraft  v.  Louisiu'lle  &•  N.  Ji. 
Co.,  92  A/.  233,  17  .S'.  IV.  Ri-p.  567.  — Ap- 
I'KoviNc;  Missouri  Pa".  R.  Co  v  Mackey, 
127  U.  S.  205 ;  Minneapolis  &  St.  L.  R.  Co, 
V   Heckwith,  129  U   S.  27. 

J>.  MIs.souri.  —  The  second  section  of 
the  Damage  Act  (Rev.  St.  §2121),  which 
•uithorizes  the  recovery  of  five  thousand 
dollars  in  cases  of  death  of  persons  occa- 
sioned by  the  negligence  of  railroads,  etc., 
is  constitutional.  Carroll  v.  Missouri  Pat. 
R.  Co.,  26  Am.  &-  Eng.  R  Cas.  268,  88  Mo. 

239 

10.  Texas.— The  act  of  Feb.  2,  i860, 
giving  a  right  of  action  lor  compensatory 
damages  against  any  railroad  or  steamboat, 
to  certain  surviving  relatives,  for  carclcsslv 
or  negligently  killing  a  person,  is  not  abro- 
gated by  the  Constitution  ot  1869,  §  30,  pro- 
viding that  "  every  person,  corporation, 
etc.,  that  mav  commit  a  homicide  through 
wilful  act  01  omission,  is  responsible  in  ex- 
emplary damages  to  the  surviving  husband, 
widow,"  etc,     Gohen  v    Tejcas  Pac  R.  Co.,  2 
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H'oot/s  (U.S.)  346.    Houston  <S-   7",    C.  R. 
Co.  V.  Moore,  49  Tex.  31. 

2.   Tfifir  Operation  ami  Effect. 

11.  Lnrd  Cninplieirs  Act.— Under 
Lord  Campbells  Act  (9  &  10  Vict.  c.  93) 
a  personal  represeniative  of  the  deceased  is 
given  a  cause  of  action  beyond  tliai  which 
the  deceased  would  liave  liad  if  he  had  sur- 
vived, and  based  on  a  different  principle. 
fytn  V.  Great  Northern  K.  Co.,  4  /i.  &^  S. 
396,  10 /itr.  N.  S.  199,  32  /,./.  (2-  Ji.  377.  " 
W.  A'.  922,  8  L.  T.  734 :  affirming  2  li.  &-  S. 
759,  8  /itr.  JV.  5.  819,  31  L.  /.  Q.  li.  D.  249, 
10  \V.  A'.  737.  6  L.  r.  537. 

An  action  for  the  death  of  a  person 
whose  income  arose  from  land  and  person- 
alty independently  of  any  exertion  of  his 
own,  no  portion  of  which  was  lost  to  his 
family  by  his  death,  is  maintainable,  if  the 
mode  of  distributing  such  income  among  his 
family  is  changed.  Pym  v.  Great  Northern 
K.  Co.,  4  B.  &•  S.  396,  10  /ur.  A'.  S.  199,  32 
Z.  /.  Q.  B.  377.  11  H'.  A'.  922,  8  L.  T  734: 
affirm tng  2  B.  &*  S.  759,  8  /ur.  A'.  5.  819,  31 
L.  J.  Q.  B.  D.  249.  10  W.  R.  717,  6  L.  T.  537. 

No  independent  cause  of  action  is  given 
by  Lord  Campbell's  Act,  but  a  mere  right 
of  action  when  there  was  at  the  time  of  the 
death  a  subsisting  cause  of  action.  Read  v. 
Great  Eastern  R  Co..  g  B  <S«»  5.  714,  37  L. 
/.  Q.  B.  278. 

Where  a  passenger  injured  by  the  negli- 
gence of  a  railway  company  accepts  in  his 
lifetime  a  sum  ol  money  in  satisfaction  of 
all  claims,  his  death  does  not  create  a  fresh 
cause  of  action  as  to  his  widow,  and  she  is 
i.Jt  entitled  to  recover  for  his  death.  Read 
V  Great  Eastern  R.  Co.,  3  L.  R.  Q  B.  555, 
16  H'  A'    1040,  18  /..  r  82. 

An  action  bv  an  administratrix  whose 
husband  was  killed,  having  been  injured 
through  the  negligence  ol  a  railway  com- 
pany so  that  he  was  unable  to  attend  to  his 
business  until  his  death,  and  whereby  he 
incurred  expenses,  is  not  bairod  by  a  )udg- 
mcnt  and  satisfaction  in  a  former  action  by 
such  administratrix  to  recover  damages  for 
his  death,  for  the  benefit  of  hcrsell  as  wife 
and  of  his  children  Eeggott  v.  Great 
North, rn  R.  Co.,  I..  R.  i  Q.  B.  D.  599,  35  /,. 

l-  334. 

.An  <u  tion  by  an  administratrix  for  dam- 
age <'aused  to  the  personal  estate  of  an  in- 
testate  is  mt  brought  in  the  same  right  as 
an  action  under  Lord  Campbell's  Act  to  re- 


cover compensation  for  his  death,  and  an 
admission  in  the  latter  action  creates  no 
estoppel  in  the  former.  Leggott  v.  Great 
Northern  R.  Co..  24  W.  R.  784,  45  L.  J.  (). 
B.  1)   557,  L.  R.  I  (2.  B  1).  599. 

Under  the  provisions  of  Lord  Campbell's 
Act  the  husband  of  a  woman  killtd  by 
accident,  suing  as  her  administrator,  is 
entitled  to  recover  damages  for  himself  and 
her  children,  although  there  may  be  110 
evidence  showing  that  she  was  entitled  for 
life  to  rents  or  other  income,  l^tt  v.  St. 
Lawrence  6>«  O.  R  Co.,  "A  Am.  &•  Eng.  R, 
Cas.  165,  II  Ont.  App.  \. 

The  injury  contemplated  by  the  statute 
means  injury  resulting  in  the  loss  of  money, 
present  or  prospective,  but  proximate  or 
direct.  Lett  v.  ,.V/  Lawrence  Sr*  O.  R.  Co., 
21  Am.  ^  Eug.  R.  Cas  165,  11  Ont.  App   1. 

Where  a  father  sues  under  Lord  Camp- 
bell's Act  for  the  death  ot  his  son,  there  is 
evidence  for  the  jury  of  pecuniary  injury 
to  the  father  from  the  son's  death  if  it  is 
shown  that  the  father  was  scarcely  able  to 
work  and  that  the  son  used  to  contribute 
to  his  support.  Hetherington  v.  North 
Eastern  R.  Co.,  9  Q.  B.  J).  160,  51  Z..  /.  Q.  B. 
495,  30  W.  R.  797. 

An  action  for  damages  under  Lord  Camp- 
bell's Act  was  commenced  in  the  Admiralty 
Division,  and  no  application  was  made  to 
transfer  the  cause  to  any  other  division. 
Held,  that  upon  default  111  pleading  by  the 
defendants  the  plamtifTs  were  entitled,  un- 
der Order  xxvii.,  rule  4,  to  enter  interlocu- 
tory judgment,  and  to  h  ive  the  damages 
assessed  and  apportioncil  by  a  jury.  The 
Orwell,  13  /'.  1).  80,— DLSTiNGinsiiiNO  The 
Bernina,  12  P  D  58.  The  Gertrude,  12  P. 
D.  204. 

12.  AInlmiim.— The  act  approved  Feb- 
ruary 21.  i860,  entitled  "  An  act  to  prevent 
homicides."  which  repealed  sections  1938 
and  1939  of  the  Code  of  1852,  having  been 
omitted  from  the  Revised  Code  of  1867,  in 
which  the  repealed  sections  were  inserted 
and  the  act  of  the  same  title,  approved  Feb- 
ruary 21,  1872,  having  been  passed  to 
remedy  the  omission,  section  1641  (Rev 
Code,  j5  2300),  which  gives  against  corpora- 
tions the  same  remedy  for  wrongful  acts 
causing  death,  which  said  sections  1938  and 
1939  gave  against  individuals,  now  gives 
the  same  remedy  as  by  the  amending  act  ot 
1872.  Savannah  &•  M.  R.  Co.  v.  Shearer, 
58  Ala  672,  20  Am.  Ry  Rep.  451. 

An  act  to  prevent    homicides,  approved 
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February  5,  1872,  was  intended  not  merely 
to  nive  compensation  for  the  lost  earnings  of 
the  slain  by  the  wrongful  act  or  omission  of 
another,  but  is  also  punitive  in  its  purpose  . 
and  its  provisions  apply  as  well  to  corpora- 
tions as  to  natural  persons.  South  &•  N, 
Ala.  R.  to.  V.  Sullivan,  59  Ala.  272. 

Section  2899  of  the  Code  of  1876,  provid 
ing  that " when  the  death  of  any  minor 
child  IS  caused  by  the  wrongful  act  or  omis- 
sion ot  any  ofhcer  or  agent  of  an  incorpo- 
rated company,  or  private  association  of  per- 
sons, the  father  of  such  child,  or,  if  the 
father  be  not  living,  the  mother,  may  main- 
tain an  action  against  such  corpr>ration,  or 
private  association  of  persons,  for  such 
wrongful  act  or  omission,  and  may  recover 
such  damages  as  the  jury  may  assess," 
creates  a  new  cause  of  action,  is  highly 
penal  in  its  terms,  and  must  be  construed  as 
a  penal  statute.  Smith  v.  Louisville  &*  N. 
A'.  Co.,  21  Am.  S"  Eng.  K.  Cas.  157,  75  Ala. 

449- 

At  common  law.  if  the  father  consented  to 
the  employment  of  his  minor  son  in  a  rlan- 
gerous  service,  and  the  son  had  arrived  at 
the  age  of  fourteen  years,  each  of  them  as- 
sumed the  risks  incident  to  the  service, 
and  neither  could  maintain  an  action  for 
damages  against  the  employer  on  account 
of  personal  injuries  to  the  minor  resulting 
from  the  negligence  of  another  person  cm 
ployed  in  the  same  service  ,  and  there  is 
nothing  in  the  statutory  provisions  giving 
and  regulating  actions  for  damages  on  ac- 
count of  wrongful  acts  causing  death  or  per 
sonal  injuries  (Code,  ?§  2588-2593),  which 
gives  the  father,  in  such  case,  a  right  of 
action  against  the  employer  for  personal  in 
juries  causing  the  death  of  the  son  while  in 
the  service.  Lo^'ell  v.  De  liardclaben  C.  A^ 
I.  Co.,  90  Ala.  13,  7  So.  AV/.  756. 

\\\.  ArkniisuM.— Section  3  of  the  act  of 
February  3,  1875  (Acts  1874-5,  p.  133),  pro- 
viding a  sjiecial  right  of  action  where  a  per- 
son is  killed  by  a  railway  train,  has  been 
repealed  by  the  general  act  of  March  6,  18S3 
(Mansf.  Dig.  JsJ  5225,  5226).  Davis  v.  St. 
Louis,  I,  M.  &>  S.  K.  Co.,  44  ///;/.  <S-  F.ng. 
A'.  Cas.  690,  53  ArJ^\  117,  13  S.  /('.  AV/.  Soi. 

The  act  of  1838  (Mansf.  Dig.  §  5332). 
which  provides  that  an  aciion  for  wrongs 
done  to  the  person  of  another  may,  after  his 
death,  be  brought  by  his  personal  repre- 
sentative for  the  benefit  of  his  estate,  is  not 
vepealed  by  the  act  of  1883  (Mansf.  Dig. 
§^  5225,  5226),  which  provides  for  an  aciion 


by  the  personal  representative  for  the  bene- 
fit of  the  widow  and  next  of  km  for  pecun- 
iary loss  sustained  by  the  death  of  a  person 
caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  another.  Both  actions  may  proceed 
t>ari passu,  and  a  recovery  in  one  action  will 
not  bar  a  recovery  in  the  other.  Davis  v. 
St.  Louis,  I.  M.  Of  S.  R.  Co.,  44  ,-////.  Sr^  I'.iii:;. 
R.  Cas.  690,  53  Ar/:.  117,  13  S.  II'.  Rf/>.  Soi. 
The  common  law  right  of  action  of  a 
parent  for  the  loss  o(  his  minor  child's  ser- 
vices, caused  by  injuries  inflicted  by  another 
which  resulted  in  death,  has  not  been  abol- 
ished ,  but  the  recovery  is  confined,  in  point 
of  time,  to  the  value  of  such  services  during 
the  period  intervening  between  the  injury 
and  death.  Davis  v.  St.  Louis,  /.  At.  &*  S. 
R,  Co.,  44  Avi.  (S"  /-"«(,'■.  R.  Cas  690,  53  Art, 
117,  13  S.  W.  Rep.  801.— Not  fom.iiwing 
Sullivan  V.  Union  Pac.  R.  Co.,  3  Dill.  (U. 

s.)  334. 

14.  Califori  in.— The  action  given  by 
the  statute  is  a  new  action,  and  not  the 
transfer  to  the  representative  of  the  right  of 
action  which  the  deceased  person  would 
have  had  if  he  had  survived  the  injury. 
Monro  v.  Pacific  Coast  Dreifj^ing  &>  R.  Co., 
84  Cal.  515,  ?4  /'ac.  Rep.  303. 

Iti.  Colorado.— 1  he  repeal  of  the  act 
of  1872,  giving  compensatory  damages 
for  injuries  resulting  in  death,  through 
the  negligence  of  a  railway  company, 
to  be  recovered  by  the  administrator, 
does  not  take  away  any  siccrued  right 
which,  by  authority  of  law  and  in  the  man- 
ner pointed  out  by  statute,  had  been  pre- 
viously asserted.  Section  1 1  of  the  Fiill  of 
Rights,  prohibiting  retrospective  legisla- 
tion, operates,  as  to  pending  causes  under 
the  statute,  as  a  saving  clause  incorporated 
into  the  repealing  statute.  Lundin  v.  Kan- 
sas Pac.  R.  Co.,  4  Colo.  433.  Denver,  S.  P. 
&•  I*.  R.  Co.  V.  U'ootlwanl,  4  Colo.  162.  See 
also  Denver,  S.  P.  <5-  /'.  R.  Co.  v.  Wood- 
ward,  4  Colo.  1. 

Section  1508,  Mill's  Ann.  Stat.,  fixing  a 
liability  upon  railroad  companies  and  the 
like  for  personal  injuries  to  passengers  and 
others,  may  be  flividcd  with  reference  10 
the  persons  injured  into  two  p;'rts — the 
first  giving  a  right  of  action  to  ai  ,■  person 
injured  by  the  negligence,  unskilf  Iness.  or 
criminal  intent  of  anyolTiccr,  ageiK,  servant, 
etc. ,  the  second  furnishing  a  right  of  action 
where  the  death  of  a  passenger  resulted 
from  a  defect  or  itisulliciency  of  a  railroad, 
locomotive,    stage-coach,   or   other    public 
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conveyance.  Atchison,  T.  &*  S.  F.  R.  Co. 
V.  Headland,  i8  Colo.  477,  33  Pac.  Rep.  185. 
—Following  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Farrow,  6  Colo.  498. 

10.  Georgia.— An  action  for  a  homi- 
cide is  based  upon  the  violation  by  the  de- 
fendant of  some  of  the  puulic  or  private 
obligations  it  was  under  to  deceased,  and 
the  test  is,  would  the  deceased  if  he  had 
lived  have  had  a  right  r,f  action.'  Western 
&>  A.R.  Co.  V.  Stt-^  ^  -,2  Ga.  461,8  Am. 
Ry.  Rep   13. 

If  an  employ^  contract  to  assume  all  the 
risks  of  his  employmcu.  ind  not  to  hold 
the  company  liiible  for  t  ■  "  ,Iigence  of  its 
servants,  and  be  be  V.Wh  icier  such  cir- 

cumstances as  under  his  •.  nt  act  and  under 
the  law  he  could  not,  had  )e  lived,  have 
recovered  damages  for  an  injury  received, 
then  his  wife  cannot  recover  damages  for 
his  death.  Western  "■■•  A.  R.  Co.  v.  Strong, 
52  Ga.  461, 8  Am.  Ry.  Rep.  13. — FOLLOWING 
Western  &  A.  R.  Co.  7>.  Bishop,  50  Ga.  465. 
—Criticised  in  Runt  v.  Herring,  21  N.  Y. 
Supp.  244.  Not  followed  in  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Eubanks,  48  Ark.  460,  31 
Am.  &  Eng.  R.  Cas.  176. 

The  intention  of  the  act  of  the  legisla- 
ture of  October  27,  1887,  "to amend  section 
2971  of  the  code,"  etc.,  providing  that  "a 
mother,  or  if  no  mother,  a  fathei,  may  re- 
cover for  the  homicide  of  a  child,  minor  or 
sui  juris,  upon  whom  she  or  he  is  depend- 
dent  or  who  contributes  to  his  or  her  sup- 
port," was  not  to  give  the  right  of  recovery 
to  the  mother  or  father  unless  she  or  he 
was  dependent  upon  tiie  child  for  support, 
and  the  child,  before  his  death,  contributed 
to  the  support  of  such  parent.  For  the 
word  "  or  "  after  the  word  "  dependent  " 
the  word  "and"  should  be  substituted. 
Clay  V.  Central  R.  <S-  B.  Co., 42  Am.  Gr'Eng. 
K.  Cas.  76,  84  Ga.  345,  10  S.  E.  Rep,  967.— 
Explained  in  Daniels  v.  Savannah,  F.  & 
W.  R.  Co.,  86  Ga.  236. 

In  the  absence  of  allegation  that  the 
parent  plaintiff  was  dependent  upon  the 
deceased  child,  and  it  being  uncertain  from 
the  evidence  that  the  deceased  contributed 
to  the  support  of  the  parent,  a  new  trial 
was  proper,  after  verdict  in  the  parent's 
favor.  Clay  v.  Central  R.  6-»  B.  Co.,  42  Am. 
<S-  Et^.  R.  Cas.  76,  84  Ga  345,  10  S.  E.  Rep. 
967. 

17.  Illinois.— The  glaring  absurdity  of 
the  common  law  in  allowing  a  husband  and 


father  if  Injured  but  not  killed  a  right  of 
action  for  recovery  of  the  damages  thus 
sustained,  and  denying  to  the  widow  and 
children  any  compensation  for  the  damages 
inflicted  upon  them,  should  the  injury  be 
greater  and  result  m  hip  death,  has  been 
changed  by  the  St.  of  1874.  Maney  v.  Chi- 
cago, B.  6-  Q.  R.  Co.,  49  ///.  App.  105. 

The  general  doctrine  that  a  railroad  com- 
pany is  not  liable  at  common  law,  or  under 
the  statutes  imposing  liability  for  injuries 
resulting  in  death,  for  the  negligence  of 
mortgagees  who  arc  operating  the  road  un- 
der a  possession  taken  and  held  adversely, 
is  not  controverted.  Wisconsin  C.  R.  Co. 
v.  Ross,  53  Am.  <&*  Eng.  R.  Cas.  73,  142  ///. 
9,  31  A'.  E.Rep.  412  ,  affirming  43  ///.  App. 

454. 

18.  Iiifliaiia.— The  provision  of  i  Rev. 
St.  1852,  p.  426,  §  3,  which  gives  to  the  wife, 
or  if  there  is  no  wife  then  to  the  minor 
children  of. a  person  ki'.led  by  the  negli- 
gence or  carelessness  of  the  managers  of 
railroad  trains,  a  right  of  action  against  the 
company,  is  by  implication  repealed  by  2 
Rev.  St.  1852,  p.  205,  §  784.  Ren/  &•  I.  R. 
Co.  V.  Bradshaw,  6  Ind.  146.  —Followed 
IN  Jeffersonville  R.  Co.  v.  Millet,  8  Ind. 
255  ,  Indianapolis  &  C.  R.  Co.  v.  Davis,  10 
Ind.  y2)%.— Madison  &*  I.  R,  Co.  v.  Bacon,  6 
Ind.  205. 

If  there  be  no  father,  mother,  or  guardian, 
then  an  administrator  may  sue,  under  sec- 
tion 784  of  the  code.  And  in  either  event, 
the  limitation  of  the  action,  the  amount  of 
recovery,  and  the  distribution  thereof,  will 
be  governed  by  the  provisions  of  section 
784.  Pittsburgh,  Ft.  W.  &>  C.  R.  Co.  v. 
Vining,  27  Ind.  513. 

10.  Iowa.  -Under  acts  of  9th  Gen.  As- 
sembly, ch.  169,  §  7,  making  a  railroad  lia- 
ble "  to  any  person  sustaining  such  dam- 
age," an  action  accrues  to  the  representa- 
tives of  an  employe  killed  by  the  neglect  or 
mismanagement  of  the  other  employes  of 
the  company.  Philo  v.  Illinois  C.  R.  Co., 
33  foioa  47. 

While  at  common  lav  an  action  could 
not  be  maintained  for  a  personal  injury  re- 
sulting in  immediate  death,  yet  the  reasons 
for  that  rule  are  abrogated  by  §§  2525-2527 
of  the  code,  and  now  an  action  by  the  ad- 
ministrator may  be  maint.-^ined  in  such  a 
case.  Conncrs  v.  Burlington,  C.  R.  &* 
N.  R.  Co.,  71  /owa  490,  32  A^.  W.  Rep. 
465. 
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The  code.  §  2527,  providing  that  the 
action  for  wrongful  injury  causing  death 
"  sliall  be  deemed  a  continuing  one  and  to 
have  accrued  to  sucli  representative  or  suc- 
cessor at  the  same  time  as  it  did  to  the  de- 
ceased if  he  had  survived, ''  gives  but  one 
right  of  action  for  such  injury.  Eivcll  v. 
Chicago  (S-  A^.   W.  K.  Co.,  29  Fed.  Rep.  57. 

20.  Kentucky.  —  In  an  action  under 
Gen.  St.  ch.  57,  §  3,  to  recover  for  the  death 
of  one  whose  hie  is  allet^cd  to  have  been 
lost  by  the  wilful  neglect  of  the  defendant, 
the  plaintif?  may  recover  under  section  i  of 
that  chapter,  upon  proof  of  ordinary  neg- 
lect, provided  the  deceased  was  not  an  em- 
ploye of  the  defendant ,  and  it  is  not  neces- 
sary to  that  end  that  the  petition  should 
allege  that  the  deceased  was  not  in  the 
employment  of  the  defendant  ^  that  fact 
maybe  developed  by  the  proof  so  as  to  con- 
trol the  right  of  recovery,  Louisville  &•  N. 
R.  Co.  v.  Smith,  87  Ky.  501.  10  Ky.  L.  Rep. 
514,  9  S.  IV.  Rep.  493. 

When  an  employe  of  a  railroad  is  mjured 
by  the  gross  or  wilful  neglect  of  the  com- 
pany, and  death  ensues,  his  personal  repre- 
sentative may  maintain  an  action  for  mental 
and  bodily  suffering  of  the  decedent  during 
the  period  intervening  between  the  time  ot 
the  injury  and  the  death,  but  there  can  be 
no  recovery  by  the  personal  representative 
if  the  neglect  was  merely  ordinary.  For 
this  degree  of  neglect  the  employe  himself 
would  have  no  riglit  of  action  if  he  had  sur- 
vived injury,  and  therefore  no  right  sur- 
vives to  the  personal  representative.  Louis- 
ville (S^  .V.  A'.  Co.  V.  Con  iff,  90  Ky.  560,  14  5. 
IV.  Rep.  543.— Revikwing  Jordan  v.  Cin- 
cinnati, N.  O,  k  T.  P.  R.  Co.,  89  Ky.  40. 

The  characte  •  of  neglect  alleged  deter- 
mines whether  an  action  is  brought  under 
section  i  or  section  3.  Therefore,  if  the 
averment  be  that  the  life  was  lost  by  "  wilful 
neglect  "  the  recovery,  if  any,  must  be  had 
under  section  3  of  the  statute,  and  there 
can  be  no  recovery  if  the  [icrson  left  neither 
widow  nor  ciiild.  The  "  wilful  neglect"  of 
the  statute  is  sui generis  and  docs  not  in- 
clude the  common  law  degrees  of  negli- 
gence. Cincinnati,  N.  O.  &^  T.  P,  R.  Co. 
v.  I'riviti,  92  Ky.  223,  17  ^.  W.  Rep.  484.— 
OvKkUur.iNG  Louisville,  C.  &  L.  R,  Co.  v. 
Case,  9  Bush  (Ky.)  728;  Claxton  v,  Lexing- 
ton &  B.  S.  R.  Co.,  13  Bush  62fi.  Louis 
villc,  S.  V.  6-  T.  Co.  V.  Louisville  6^  N.  R, 
Co.,  (Ky.)  48  Am.  &-  Eng.  R.  Cas.  i,  17  S. 
ir.  Rep.  567. 


Where  a  personal  representative  sues  to 
recover  for  the  death  of  his  intestate, 
through  the  wilful  and  gross  neglect  of  a 
railroad  company,  if  there  be  no  claim  for 
damages  for  the  mental  and  physical  suffer- 
ing of  the  deceased,  the  court  will  assume 
that  the  suit  is  under  Gen.  St.  ch.  57,  §  3, 
providmg  for  an  action  by  the  widow,  heir, 
or  personal  representative  of  a  person  killed 
by  wilful  neglect  of  a  person  or  corporation, 
and  no  recovery  can  be  had  if  it  appear  that 
the  deceased  left  no  surviving  widow  or 
child.  Baker  v.  Louisville  &•  N.  R.  Co., 
(Ky.)  17  i".  W.  Rep.  191.  —  Following 
Given  v.  Kentucky  C.  R.  Co.,  15  S.  W. 
Rep.  1057. 

Under  Gen.  St.  ch.  57,  §  i,  a  complaint 
is  good  on  demurrer  that  seeks  to  recover 
for  the  death  of  a  transfer  ayent  who  was 
killed  while  on  a  train  for  the  purpose  of 
checking  baggage,  etc.,  but  in  the  employ 
of  a  transfer  company.  Mefford  v.  Louis- 
ville <S^  .V.  R.  Co.,  (Ky.)  20  S.  W.  Rep.  263.  — 
Following  GivensT/.  Kentucky  C  R.  Co., 
89  Ky  231,  12  S.  W.  Rep.  257, 

21.  LoiiLsinua.  —  Recovery  ot  inde- 
pendent damages  for  the  death  of  a  free- 
man caused  by  an  accident  occurring  before 
the  passage  of  the  act  of  July  10,  1884,  can- 
not be  had  in  the  face  of  the  uniform  juris- 
prudence forbidding  it.  Van  Autburg  v. 
Vtcksburg,  S.  (S^*  P  R.  Co.,  yj  La.  Ann.  650 

The  act  ot  March  18,  1855,  providmg 
that  the  right  of  action  for  injuries  causing 
death  shall  survive  in  favor  of  certain  rela- 
tives for  the  space  of  one  year  from  the 
death,  is  a  legal  subrogation  in  favor  of  tiie 
persons  designated  in  the  statute  as  having 
the  right  to  sue,  and  the  plaintiff  must  al- 
lege in  his  complaint  his  cause  of  action  as 
being  derived  from  the  deceased.  Earhart 
•;.  Ne7V  Orleans  <&-  C.  R.  Co.,  17  La.  Ann, 
243.  — Di.STiNGUi.SHED  IN  Frank  v.  New 
Orleans  &  C.  R.  Co.,  20  La.  Ann.  25. 

Under  that  act  plaintiff  must  allege  a 
cause  of  action  in  and  damages  suffered  by 
the  deceased.  Frank  v,  iVew  Orleans  <5-»  C. 
R.  Co.,  20  La.  Ann.  25.  — DlSTiNCiUlSHiNG 
Earhart  v.  New  Orleans  &  C.  R.  Co,,  17  La, 
Ann.  243, 

22.  3lnrylainl.— Under  the  statute  giv- 
ing an  action  in  the  name  of  the  state  for  the 
use  of  the  person  entitled  to  damages,  when- 
ever death  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  an  action  may  be  had 
where  an  actual  pecuniary  damage  has  re- 
sulted from  the  death  of  a  child,  whether 
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over  twenty-one  years  of  age  or  not.  Mary- 
land V.  Baltimore  &*  P.  R.  Co.,  i  Hughes 
(U.  S.)  337. 

23.  Massachusetts.— The  statute  of 
i88i,  ch.  199,  allowing  an  action  for  loss  of 
life  by  nefjligence,  does  not  apply  to  an 
action  instituted  after  the  statute  went 
into  effect,  for  a  loss  of  life  occurring  before 
Its  enactment.  Kclley  v.  Boston  &'  M.  A', 
(Jo.,  135  Mass.  448. 

The  transfer  ol  freight  by  a  railroad  com- 
pany from  a  vessel  to  its  cars  is  a  railroad 
operation  within  the  meaning  of  Pub  St. 
ch.  112,  §  212,  and  St.  1883,  ch.  243,  provid- 
ing for  damages  for  death  from  the  "  negli- 
gence of  a  corporation  operating  a  rai,  ji  d." 
Daley  v.  Boston  &•  A.  R.  Co.,  33  Am  &■  £ng. 
R.  Cas.  298,  147  Mass.  loi,  6  A'.  Eng.  Rep. 
349,  16  N.  E.  Rep.  690. 

Under  the  provision  of  the  statute  that 
damages  for  the  death  of  a  passenger  shall 
be  "  assessed  with  reference  to  the  degree 
of  culpability  of  the  corporation  or  of  its 
agents  or  servants,"  there  must  be  some 
degree  of  culpability  on  the  part  of  the  cor- 
poration or  of  Its  servants ,  and  when  the 
accident  occurred  through  defects  in  a 
leased  line  which  the  lessor  undertook  to 
keep  in  repair,  there  can  be  no  recovery 
against  the  lessee  except  it  be  shown  that 
it  had  notice  of  the  defective  condition  of 
the  track.  Littlejohn  v.  Fitchbiirg  R.  Co.,  37 
Am.  &•  Eng.  R.  Cas.  54,  148  Mass.  478,  20 
N.  E.  Rep.  103,  2  L.  R.  A.  502. 

The  defendant  company  operated  a  rail- 
road belonging  to  the  commonwealth  under 
an  agreement  by  which  the  defendant  was 
to  furnish  the  motive  power  and  operate 
the  road  and  the  commonwealth  to  main- 
tain the  roadbed  and  track  in  good  con- 
dition. An  accident  occurred  to  passengers 
by  reason  of  the  settling  of  the  track,  due 
to  a  failure  to  keep  ditches  open.  Held, 
that  the  company  was  liable  if  the  danger 
might  have  been  d  icovered  by  the  exercise 
of  due  care,  whether  the  defect  was  in  the 
original  construction  of  the  road  ot  was  due 
to  a  failure  on  the  part  of  the  common- 
wealth to  make  necessary  repairs.  If  it 
carried  its  passengers  into  a  place  which  it 
knew,  or  ought  to  have  known,  was  danger- 
ous, it  was  negligent,  although  it  did  not 
create  and  had  no  right  to  remove  the 
danger.  Littlejohn  v.  Fitchbiirg  R.  Co.,  37 
Am.  &»  Eng,  R,  Cas.  54,  148  Mass.  478,  20 
N.  E.  Rep.  103,  2  L.  R,  A.  502. 

The  company  is  liable  under  the  statute 


although  the  persons  killed  were  children 
who  were  being  carried  without  the  pay- 
ment of  any  fare.  Littlejohn  v.  Fitchburg 
R.  Co.,  37  Am.&'  Eng.  R.  Cas.  54,  14S  Mass. 
478,  20  A^.  E.  Rep  103,  2  L.  R.  A.  502. 

One  wlio  steps  from  a  street-railway  car  to 
the  street  IS  not  upon  the  premises  of  the  rail- 
way company,  but  upon  a  public  place  where 
he  lias  the  same  rights  wiih  every  occupier, 
and  over  which  place  the  company  has  no 
control.  His  rigiits  are  those  of  a  traveler 
upon  the  highway,  and  not  of  a  piissenger, 
and  if  he  is  killed  immediately  after  leaving 
the  car  by  being  struck  by  another  car,  his 
administratrix  cannot  maintain  an  action 
against  the  railway  company  under  the  St. 
of  1886,  ch.  140.  Creamer  \i.  West  End  St- 
R.  Co.,  $2  Am.  &•  Eng.  R.  Cas.  558,  1 56  A/ass. 
320,  31  N.  E.  Rep.  391,  16  Z,.  R  A.  490 

The  Employers'  Liability  Act  (St.  1887, 
ch.  270,  §  I,  cl.  3,  and  §  3)  does  not  give  the 
administrator  of  an  employe  a  right  of 
action  against  an  employer  for  causing  the 
employe's  death  in  addition  to  the  right  as 
legal  representative  to  recover  damages 
accruing  to  the  intestate  in  his  lifetime. 
Ramsdell  v.  New  York  <S-  N.  E.  R.  Co.,  151 
Mass.  245,  23  N.  E.  Rep.  1 103. 

If  an  unmarried  employe  who  is  instantly 
killed  leaves  as  his  sole  next  of  kin  a 
brother  not  dependent  upon  him  and  a 
sister  who  is  dependent,  an  action  against 
the  employer  to  recover  for  the  death  under 
the  St.  of  1887,  ch.  270,  §  2,  should  properly 
be  brought  in  her  name  alone.  Daly  v.  New 
Jersey  S  &*  /.  Co.,  155  Mass.  i,  29  A^.  E.  Rep, 
507. 

An  action  under  the  St.  of  1887,  ch.  270, 
against  an  employer  for  the  instantaneous 
death  of  an  employe,  by  the  hitter's  widow, 
is  supported  by  a  notice,  in  the  form  re- 
quired by  the  statute  as  amended  by  the  St. 
of  i838,  ch.  155,  given  by  the  administrator 
of  the  employe's  estate  within  thirty  days 
after  his  appointment.  Jones  v.  Boston  &* 
A.  R.  Co.,  157  Mass,  51,  31  A'.  E.  Rep.  727.— 
Quoting  Daly  t/.  New  Jersey  S.  &  I.  Co., 
155  Mass.  I. 

24.  Michigan. —  The  right  of  action 
given  by  How.  St.  §  8314  to  the  personal 
representatives  of  a  deceased  person  for  the 
pecuniary  injury  resulting  from  his  negli- 
gent killing,  and  that  which  survives  under 
Act  No.  113,  Laws  of  1885  (3  How.  St.  § 
7397)1  for  negligent  injuries  to  the  person, 
are  separate  and  distinct  causes  of  action,  and 
the  latter  cannot  be  introduced  into  a  cause 
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based  upon  the  right  given  under  the  stat- 
ute first  cited  by  way  of  amendment  to  the 
declaration.  Hurst  v.  Detroit  City  R.  Co.,  84 
Mich.  539,  48  N.   IV.  Kep.  44. 

25.  Missouri. — The  provision  of  tlie 
Code,  1855,  p.  647,  §  2,  allowing  the  recovery 
of  damages  to  passengers  killed  on  railroads, 
iipplies  only  to  persons  being  transported 
strictly  as  passengers,  and  does  not  extend  to 
a  person  who  has  been  employed  by  a  com- 
l)aiiy,  but  who  is  temporarily  out  of  woik, 
and  is  riding  in  the  baggage  car  on  his  own 
private  business  without  payment  of  fare. 
H{j;gins  v.  Hannibal  iS^  St.  J.  R.  Co.,  36 
Mo.  41&.— Distinguishing  Philadelphia  & 
\\.  R.  Co.  V.  Derby,  14  How.  (U.  S.)  468; 
Lavvrenccburgli  &  U.  M.  R.  Co.  v.  Mont- 
gomery, 7  Ind.  474;  Ohio  &  M.  R.  Co.  i/. 
Muhling,  30  111.  9;  Gillenwater  v.  Madison 
&  I.  R.  Co.,  5  Ind.  340. — Quoted  in  Waller 
V.  Hannibal  &  St.  J.  R.  Co.,  83  Mo.  608. 
Revikwed  in  Ewald  v.  Chicago  &  N.  W. 
R.  Co.,  33  Am.  &  Eng.  R.  Cas.  326,  70  Wis. 
420,  36  N.  W.  Rep.  12. 

The  right  d,  signed  to  be  conferred  by 
Wagn.  St.  519,  §  2,  is  analogous  to  that  given 
by  section  3,  and  not  an  original  one  created 
after  the  death  of  the  employe,  but  a  right 
which  the  deceased  might  have  exercised 
had  he  survived,  and  which  is  transmitted 
to  his  representative.  Nor  is  any  new 
riglit  of  action  given  by  the  latter  clause  of 
section  2  to  the  representatives  ( f  a  deceased 
passenger  against  an  owner  of  the  road  as 
contradistinguished  from  the  corporation 
iiaving  charge  of  it.  The  term  "owner" 
is  therein  used  in  the  sense  of  proprietor  or 
operator  at  the  time  of  the  accident.  The 
above  construction  is  aided  by  the  follow- 
ing considerations:  I.  Were  the  interpreta- 
tion diflferent  the  deceased  might  recover 
for  his  injuries  independently  of  the  statute  if 
he  survived  long  enough,  and  after  his  death 
recovery  might  again  be  had  under  section 
2  for  the  same  casualty.  2.  Under  the  first 
clause  of  the  section,  in  case  of  death  from 
the  negligence  of  the  co-employe,  a  right  is 
given  the  representative  after  the  decease 
which  had  no  existence  before.  3.  And 
under  the  second  clause,  in  case  of  death 
resulting  from  defective  a[)pliances  the 
representative  is  denied  a  right  which  the 
deceased  might  have  exercised  had  he  sur- 
vived. Proctor  V.  Hannibal  &*  St.  J,  R.  Co., 
64  Mo.  112,  9  Ant.  Ry.  Rep.  440,— Over- 
ruling Schuitz  V.  Pacific  R.Co.,  36  Mo.  18. 
—Followed  in  Elliott  v.  St.  Louis  &  I.  M. 


R.  Co.,  ()^  Mo.  272;  Miller  z/.  Missouri  Pac. 
R.  Co.,  109  Mo.  350. 

A  track  walker  is  not  a  fellow-servant  with 
an  engineer  or  fireman  on  a  passenger  train  ; 
and  if  he  be  negligently  killed,  the  measure 
of  damages  is  $5000,  under  section  2.  Sul- 
livan V.  Missouri  Pac.  R.  Co.,  97  J\Io.  113,  lo 
S.  IV.  Rep.  852. — Ai  PROVED  IN  Miller  v. 
Missouri  Pac.  R.  Co.,  109  Mo.  350.  Re- 
viewed IN  Crumpley  v.  Hannibal  &  St.  J. 
R.  Co.,  37  Am.  &  Eng.  R.  Cas.  357,  98  Mo. 
34,  1 1  S.  W.  Rep.  244. 

Section  2  of  the  special  act  of  March  3, 
1869,  authorizing  compensation  to  persons 
injured  on  the  Iron  Mountain  railroad,  did 
not  limit  the  claim  to  party  injured  person- 
ally, but  his  administrator  would  be  entitled 
under  it  to  receive  payment  of  the  amount 
after  his  death.  Section  2  was  intended  to 
guard  against  a  sale  of  the  claim,  and 
nothing  more.     Hickcy  v.Dallmeyer,^  Mo. 

237- 

Under  Rev.  it.  §§  2121-2123,  providing 
that  suit  for  injuries  resulting  in  death 
might  be  brought  by  the  husband  or  wife, 
and  if  he  or  she  failed  to  sue  within  six 
months  after  death,  then  by  the  minor  chil- 
dren, a  widow  began  suit  which  she  volun- 
tarily dismissed,  and  after  the  six  months 
the  children  began  another.  /^fA/,  that  the 
action  would  not  lie,  as  she  did  not  "  fail  to 
sue."  McNamara  v.  Slavcns,  76  Mo.  329. — 
Approving  Shepard  v.  St.  Louis,  I.  M.  &S. 
R.  Co.,  3  Mo.  App.  550. 

Section  2122  only  authorizes  an  action  for 
damages  where  the  death  A  the  injured 
party  was  caused  by  the  wrongful  act  of  the 
party  sued,  and  an  action  cannot  jc  main- 
tained where  the  death  was  only  hastened 
by  such  wrongful  act.  Jackson  v.  St.  Louis, 
I.  M.  &*  S.  R.  Co.,  25  Am.  cs-  En^.  R.  Ca- 
327,  87  Mo.  422. 

Where  one  assuming  to  act  as  an  ofllicer, 
represents  himself  as  such  to  the  conductor 
of  a  railroad  train,  and  offers  to  put  upon 
the  train  as  a  passenger  a  person  whom  he 
claims  to  have  arrested  for  crime,  the  con- 
ductor is  not  required  to  inquire  into  the 
cause  of  the  arrest  and  the  authority  of  the 
officer,  but  is  justified  in  taking  such  pris- 
oner in  good  faith  upon  the  train,  and  is 
guilty  of  no  wrongful  act  in  so  receiving 
and  transporting  him.  Jackson  v.  St.  Louis, 
J.  M.  &«•  .V,  R.  Co.,  25  Am.  &^  Eng.  R.  Cas. 
327,  87  Mo.  422. 

Section  2122  is  in  derogation  of  the  com- 
mon law,  and  should  receive  a  reasonably 
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strict  construction.    Jackson  v.  St.  Lout's,  I, 
M.  &•  S.  R.  Co.,  25  Am.  &^  Eng.  A'.  Cas. 

327, 87  ^fo.  422. 

Rev.  St.  1879,  §  2121,  giving  a  penalty  of 
five  thousand  dollars  whenever  any  person 
shall  die  from  an  injury  occasioned  by  the 
negligence  of  "anyoflicer,  agent,  servant, 
or  employe  whilst  running  or  managing  any 
locomotive,  car,  or  train  of  cars,"  includes 
the  negligence  of  any  and  all  servants  who 
are  engaged  in  running  or  managing  said 
locomotive,  car,  or  train  of  cars.  Ktnc  v. 
Chicago  i&o  A.  R.  Co.,  41  Am.  Ss^  Eng.  R.  Cas. 
555,  100  Mo.  228,  12  i".  IV.  Rep.  640. 

20.  Nevada.  —  A  complaint  under 
Comp.  Laws,  p.  39,  §  115.  need  not  in  ail 
cases  set  forth  that  there  are  kindred  as 
named  in  the  act;  but  the  fact  must  be 
averred  if  proof  is  to  be  introduced  of  injury 
to  such  kindred.  If  the  object  of  the  suit 
is  for  the  recovery  of  exemplary  damages, 
such  averment  is  not  necessary.  Roach  v. 
Consolidated  Imperial  Min.  Co.,  7  Saivy. 
{U.S.)  224.— Dkstinguishing  Kearney  v. 
Boston  &  W.  R.  Corp.,  9  Cush.  (Mass.)  108. 
Reviewing  Blake  v.  Midland  R.  Co.,  10 
Law  &  Eq.  437. 

27.  New  Mexico. — The  New  Mexico 
statute,  giving  a  right  of  action  for  wrong- 
fully causing  death,  and  providing,  inter 
alia,  that  "  if  such  deceased  be  a  minor 
and  unmarried,"  then  the  action  may  be 
by  the  father  and  mother,  does  not  au- 
thorize an  action  where  the  deceased  is  un- 
married, but  above  age.  The  word  "  and  " 
cannot  be  read  as  meaning  "  or."  Isaac  v. 
Denver  &^  R.  G.  R.  Co.,  12  Daly  {X.  Y.) 
2,\o;  affirmed  in  102  A'.  V.  718,  mem. — Re- 
viewed IN  Lakin  v.  Oregon  Pac.  R.  Co., 
34  Am.  &  Eng.  R.  Cas.  500,  15  Oreg.  220. 

The  common  law  rule  of  the  non-liability 
of  the  master  for  the  negligence  of  fellow- 
servants  is  not  changed  by  a  statute  provid- 
ing that  when  "any  person"  comes  to  his 
or  her  death  by  reason  of  the  negligence  or 
carelessness  or  criminal  action  of  an  agent, 
officer,  or  other  employe  of  the  railroad 
company,  his  or  her  representative  may  re- 
cover of  the  company  $5000.  The  words 
"  any  person  "  in  such  statute  do  not  include 
one  who  is  a  fellow-servant.  Lutz  v.  At- 
lantic &^  r.  R.  Co.,  {N.  Afe.r.)  53  Am.  &* Eng. 
R.  Cas.  478,  30  /'ac.  Rep.  912. 

28.  New  York.— Under  the  statutes  of 
1847  and  1849,  giving  a  right  of  action  to 
the  next  of  kin  for  wrongfully  causing 
death,  a  recovery  may  be  had  without  proof 


of  resulting  damages  to  the  next  of  kin. 
Keller  v.  New  York  C.  R.  Co.,  2  Abb.  App. 
Dec.  {N.  Y.)  480,  24  How.  Pr.  (N.  Y.)  172  ; 
affirming  17  How.  Pr.  102. — Following 
OldfieldT/.  New  York  «&  H.  R.  Co.,  14  N.  Y. 
310. 

The  cause  of  action  provided  for  by  acts 
of  1847  and  1849  is  an  independent  remedy 
depending  wholly  upon  the  statute.  Crow- 
Icy  V.  Panama  R.  Co.,  30  Barb.  (A'.  K.)  99. 
—Approving  Blake  v.  Midland  R.  Co.,  10 
Eng.  L.  &  Eq.  442. — Quoted  in  Needhani 
V.  Grand  Trunk  R.  Co.,  38  Vt.  294. —  Whit- 
ford  V.  Panama  R.  Co.,  23  A\  Y.  465  ;  affirm- 
ing 3  Bosw.  {N^.  F.)67. — Applying  Blake  v. 
Midland  R.  Co.,  10  Eng.  L.  &  Eq.  443. — 
Criticised  in  Fo'  ces  v.  Nashville  &  D. 
R.  Co.,  5  Baxt.  (Tci.  1.)  663.  Disapproved 
IN  Fowlkes  V.  Nashville  &  D.  R.  Co.,  9 
Heisk.  (Tenn.")  829.  Quoted  in  Schlicht- 
ing  V.  Wintgen,  25  Hun  (N.  Y.)  626. 

Whether  a  person  entitled  to  the  services 
of  another,  as  a  parent  to  those  of  a  child, 
may  not  maintain  an  action  against  one  by 
whose  negligence,  resulting  in  death,  he  has 
been  deprived  of  such  services — reserved  as 
an  open  question.  IVhitford  v.  Panama 
R.  Co.,  23  A'.  Y.  465 ;  affirming  3  Bos7u.  67. 
— Referring  to  Green  v.  Hudson  River 
R.  Co.,  28  Barb.  9.— Reviewed  in  JefTerson- 
ville  R.  Co.  V.  Swayne.  26  Ind.  477. 

29.  Peinisylvaiiia.— The  words  "par- 
ents" and  "children"  in  the  act  of  April 
26,  1855,  relating  to  actions  for  personal  in- 
juries by  negligence,  are  used  to  indicate 
the  family  relation  in  point  of  fact  as  the 
foundation  of  the  right  of  action  without 
regard  to  age.  Under  age  the  relation  is 
presumed  to  exist  until  the  contrary  ap- 
pears ;  over  age  it  must  be  shown  to  exist. 
Pennsylvania  R.  Co.  v.  Adams,  55  Pa.  St. 
499.— Distingulshing  Pennsylvania  R.  Co. 
V.  Zebe,  33  Pa.  St.  318. — Reviewed  in  Har- 
kins  V.  Philadelphia  &  R.  R.  Co.,  15  Phila. 
(Pa.)  286. 

By  the  act  of  April  26,  1855,  the  right  of 
action  in  cases  of  death  from  injuries  was 
conferred  only  upon  parents  for  the  loss  of 
their  children,  and  children  for  the  l<iss  of 
parents,  and  reciprocally  upon  husband  and 
wife.  The  constitution  of  1873  declares 
that  in  cases  of  death  resulting  from  in- 
juries "the  right  of  action  shall  survive, and 
the  general  assembly  shall  prescribe  for 
whose  benefit  such  actions  shall  be  prose- 
cuted." No  legislation  on  the  subject  has 
been  enacted  since  the  adoption   of   this 
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constitution.  Held,  that  the  act  of  1855  is 
still  the  law,  and  that  no  right  of  action 
under  the  constitutional  provision  survives 
to  the  administrator  of  the  deceased  person. 
Books  V.  Borough  of  Danville,  95  Pa.  St. 
158. 

30.  Rhode  Island. —  Corporations  are 
within  the  provisions  of  Rev.  St.  ch.  176,  § 
21,  which  provides  for  an  action  against 
the  person  inflicting  an  injury  which  causes 
the  death  of  another,  and  are,  as  sucii,  liable 
in  damages  for  deaths  caused  by  careless- 
ness or  negligence  of  their  servants.  Chase 
V.  American  Steamboat  Co.,  10  R.  I.  79. 

31.  South  Carolina.  —  The  provision 
of  the  law  that  the  remedy  given  by  Gen. 
St.  §  2183  "shall  not  apply  to  any  case 
where  the  person  injured  has,  for  such  in- 
jury, brought  action  which  has  proceeded 
to  trial  and  final  judgment  before  his  or  her 
death,"  is  not  an  exception  to  the  previous 
sections,  nor  does  it  imply  that  action  in  be- 
half of  the  widow  and  children  will  be  de- 
feated only  by  judgment  already  had  in  an 
action  instituted  by  the  intestate,  but  was 
only  intended  to  prevent  a  double  remedy 
for  the  same  wrongful  act  in  any  possible 
case.  Price  v.  Richmond  &•  D.  R.  Co.,  33 
So.  Car.  556,  12  S.  E.  Rep.  413. 

32.  South  Dakota.— Comp.  Laws,  § 
S499,  which  provides  that  if  the  life  of  any 
person  *  *  *  jg  lost  or  destroyed,  *  *  * 
then  t!ie  widow,  heirs,  or  personal  represent- 
ative of  the  deceased  shall  have  the  right 
to  sue  ♦  *  ♦  and  recover  damages  for  the 
loss  or  destruction  of  the  life  aforesaid," 
creates  a  new  cause  of  action  in  favor  of 
the  widow,  heirs,  or  personal  representative 
that  can  only  arise  after  Jie  death  of  the 
party.  Belding  v.  Black  Hills  &^  Ft.  P.  R. 
Co.,  {So.  Dak.)  52  Am.  &*  Eng.  R.  Cas.  624, 
S3  N.  \V.  Rep.  750. 

33.  Tennessee— Under  code,  §§  2291, 
2292,  which  give  a  right  of  action  to  the 
personal  representative  of  a  deceased  person 
for  injuries  resulting  in  his  death,  an  action 
cannot  be  maintained  unless  the  death  was 
the  natural  and  proximate  cause  of  the  acts 
complained  of.  Wagner  v.  Woolsey,  i 
Heisk.  ( Tenn:)  235. 

Sections  2291  et  seq.  of  the  code  abro- 
gate the  common  law  rule  that  actions  of 
trespass  for  physical  injuries  die  with  the 
person.  Collins  v.  East  Tenn.,  V.  &*  G.  R, 
Co.,  g  Heisk,  {Tenn.)  841,  20  Am.  Ry.  Rep. 
46.— Approving  Nashville  &  C.  R.  Co.  v, 
Stevens,  9  Heisk.  12. 
3  D.  R.  D.— 48. 


The  act  of  March  26,  18S3,  which  pro- 
vides that  sections  2291  et  seq.  of  the  code 
be  so  amended  that  damages  resulting  to 
parties  for  whose  use  and  benefit  the  right 
of  action  survives,  from  the  death  conse- 
quent upon  the  injuries  received,  shall  be 
recoverable  in  such  action,  does  not  apply 
to  suits  where  the  cause  of  action  arose 
prior  to  the  passage  of  the  act.  The  act 
constitutes  a  new  or  addiiional  cause  of  ac- 
tion. The  rights  of  the  parties  were  fixed 
under  the  law  as  it  existed  at  the  time  of 
the  injury,  and  the  law  which  undertook  to 
change  those  rights  would  be  retrospective 
and  void.  Chicago,  St.  L.  &•  jX.  O.  R.  Co. 
V.  Pounds,  15  Am.  &^  Eng.  R.  Cas.  510,  11 
Lea  {Tenn.)  127.  —  DISTINGUISHED  IN 
Pritchard  v.  Savannah  St.  &  R.  R.  R.  Co., 
87  Ga.  294. 

At  common  law  the  right  to  recover  dam- 
ages for  personal  injuries  was  extinguished 
by  the  death  of  the  injured  person.  In 
Tennessee  this  rule  of  the  common  law  has 
been  modified  by  statute  so  far  only  as  to 
preserve  this  cause  of  action,  upon  the 
death  of  the  injured  party,  for  the  benefit 
of  his  surviving  widow  or  children,  or  other 
nextuf  kin.  In  all  other  cases  the  common 
law  rule  prevails.  East  Tenn.,  V.  &*  G.  R. 
Co.  v.  Lilly,  49  Am.  &*  Eng.  R.  Cas.  495,  90 
Tenn.  563,  18  S.  IV.  Rep.  243. 

Under  the  statutes  of  Tennessee,  which 
confer  a  right  of  action  upon  the  personal 
representative  of  a  decedent  whose  death  is 
caused  by  the  wrongful  act  or  omission  of 
another  for  the  wrong  sustained  by  the  de- 
ceased, and  a  right  of  action  upon  his  next 
of  kin  for  the  injury  resulting  to  them  from 
his  death,  when  the  next  of  kin  of  such  de- 
cedent is  the  sole  distributee  of  his  estate 
and  the  administrator  thereof,  he  may  re- 
cover damages  on  both  of  the  grounds 
above  mentioned  in  one  suit.  Illinois  C.  R, 
Co.  V.  Crudtip,  63  Miss.  291. 

34.  Texas.— The  right  to  suits  for  dam- 
age for  causing  deatj  being  given  by  statute, 
parties  who  seek  to  avail  themselves  of 
their  benefit  must  be  governed  by  their 
provisions.  Galves  on,  H.  &•  S.  A.  R.  Co. 
V.  Le  Gierse,  51  Tex.  189.— Reviewing 
Baker  7/.  Bolton,  i  Camp.  493. 

Actions  for  injuries  resulting  in  death  can 
be  maintained  only  against  such  corpora- 
tions and  persons  as  the  statuce  gives  suc'ii 
actions  against,  and  only  in  favor  of  such 
persons  as  the  statute  names,  and  the  courts 
have  no  power  to  extend  its  operation  by 
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construction  not  authoiized  bj'tlie  words  of 
the  statute.  Turner  v.  Cross,  83  Tex.  218, 
18  5.  W.  Kep.  578. 

The  omission  from  the  constitution  of 
1876  of  the  words  "separately  and  con- 
secutively," touching  suits  for  damage  for 
wrongfully  causing  death,  shows  an  inten- 
tion to  allow  thereafter  but  one  suit  in  be- 
half of  the  widow  and  children,  in  such 
cases  the  recovery  to  be  for  the  benefit  of 
all  interested.  Galveston,  H.  <S-»  ^S".  A.  R.  Co. 
V.  Le  Gi,rse,  51  Tev.  189.— OuOTiNc;  Hous- 
ton &  T.  C.  R.  Co.  V.  Moore,  49  Tex.  31. 
— QuoTF.D  IN'  Houston  &  T.  C.  R.  Co.  v. 
Baker,  11  Am.  &  Eiig.  R.  Cas.  667,  57  Tex. 
419.  Revikwkd  in  Dallas  &  W.  R.  Co.  v. 
Spicker,  59  Tc.x.  435. — Houston  &^  T.  C.  R. 
Co.  V.  Moore.  49  Tex.  31. 

In  such  cases  if  all  the  parties  in  interest 
are  not  made  actual  plaintiffs  the  suit 
should  proceed  in  the  name  of  one  or  more 
plaintiffs  for  the  use  of  all  who  are  inter- 
ested. Gah'eston,  H.  &>  S.  A.  R.  Co.  v.  L^ 
Gierse,  51   'Tex.  189. 

Rev.  St.  article  2899  only  authorizes  a  re- 
covery for  wrongful!)'  causing  death  where 
it  is  caused  either  by  the  negligence  of  the 
company,  or  the  gross  negligence  of  its 
employes.  Galveston,  H.  &>  S.  A.  R,  Co.  v. 
Kutac,  37  Am.  &*  Eng.  R.  Cas.  470,  76  Tex. 
473,  13  S.  W.  Rep.  327. 

Prior  to  the  act  of  March  25,  1887,  omit- 
ting the  ■^o\i\  gross  from  article  2899,  para- 
graph 2,  a  railroad  company  was  not  liable 
for  injuries  resulting  in  death  caused  by  the 
negligence  of  the  servants  of  the  company 
unless  the  negligence  was  gross.  Sabine  <S^ 
E.  T.  R.  Co.  V.  Hanks,  73  Tex.  323,  1 1  S. 
W.  Rep.  377.  Texas  d-  P.  R.  Co.  v.  Hill, 
71  Tex.  451,  9  5.   W.  Rep.  351. 

35.  Utah.— Under  2  Comp.  Laws  18S8, 
§  2961,  providing  that  where  death  shall  be 
wrongfully  caused  and  the  deceased  would 
have  had  an  action,  that  the  person  that 
would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  in  damages  ;  and  sec- 
tion 2962,providingthat  such  action  shall  be 
in  the  name  of  the  personal  representative ; 
and  section  3187,  providing  that  an  action 
shall  not  abate  by  death  if  the  cause  of  action 
continue,  the  rule  that  a  personal  action 
docs  not  survive  is  not  changed.  An  action 
brought  for  a  personal  injury  by  tiie  injured 
party  in  his  lifetime  will  not  survive.  Ma- 
son v.  Union  Pac.  R,  Co.,  44  Am.  6««  Eng.  R. 
Cas.  449,  7  Utah  77,  24  Pac.  Rep.  796. 

30.  Vermont. — Two  causes  of  action 


may  arise  where  death  is  negligently  caused : 
one  in  favor  of  the  decedent  under  the  act 
of  1847  for  loss  and  suffering  during  his  life- 
time, and  the  other  to  his  widow  or  next  of 
kin  under  the  act  of  1849  for  damages  re- 
sulting to  them  from  his  death.  Needham 
v.  Grand  Trunk  R.  Co.,  38  Vt.  294.— Quot- 
ing Blake  v.  Midland  R.  Co.,  10  Eiig.  L.  & 
Eq.  443.  — DiSTlNCUMSHKD  IN  Hegerirh  v. 
Keddie,  99  N.  Y.  25S,  i  N.  E.  Rep.  787. 

37.  Virginia. — A  party  was  injured  in 
a  railroad  accident,  his  injury  brought  on 
insanity,  and  about  eight  months  after  this 
accident  he  committed  suicide  in  a  fit  of  in- 
sanity. Under  the  statute,  giving  to  the 
personal  representative  of  the  deceased  a 
right  of  a.,tion  for  death  caused  by  negli- 
gence or  default,  the  accident  is  too  remote 
a  cause  of  the  death  to  be  actionable. 
Schefferv.  Washington  City,  V.  M.  d^G.S. 
R.  Co.,  8  Am.  &>  Eng.  R.  Cas.  59,  105  U. 
S.  249. — Applied  in  Williams  v.  Delaware, 
L.  &  W.  R.  Co.,  39  Hun  (N.  Y.)  430. 
Distinguished  in  Terre  Haute  &  I.  R. 
Co.  7>.  Buck,  18  Am.  &  Eng.  R.  Cas.  234,  96 
Ind.  346,  49  Am.  Rep.  i68. 

38.  AVashiiigton.  —  Under  the  rule 
that,  where  statutes  upon  the  same  subject- 
matter  are  irreconcilable  and  repugnant,  the 
latest  legislative  enactment  shall  stand  as 
the  law,  and  repeal  the  prior  enactment  by 
implication,  code  1881,  §  717,  providing  for 
recovery  of  damages  for  death  caused  by 
the  wrongful  act  of  another,  is  superseded 
by  §  8  of  the  code  on  the  same  subject- 
matter,  the  latter  having  been  subsequently 
enacted.  (Hoyt,  J.,  dissenting.)  Graetsv. 
McKenzie,  3  Wash.  194,  28  Pac.  Rep.  331. 
— Quoting  Winn  v.  Jones,  6  Leigh  (Va.)  74. 

31).  Ontario. — The  right  conferred  by 
Lord  Campbell's  Act,  adopted  by  Consoli- 
dated Statutes  of  Ontario,  ch.  135,  §§  2  and 
3,  to  recover  damages  in  respect  of  death 
occasioned  by  wrongful  act,  neglect,  or  de- 
fault, is  restricted  to  the  actual  pecuniary 
loss  sustained  by  the  plaintiff.  Grand  Trunk 
R.  Co.  V.  Jennings,  13  .<•///.  Cas.  800.— AP- 
PLYING Pym  V.  Great  Nortiiern  R.  Co.,  2  B. 
&  S.  759.  4  B.  &  S.  396;  Hicks  V,  Newport, 
A.  &  H.  R.  Co..  4  B.  &  S.  403. 

Action  by  plaintiff,  an  administrator  of 
C,  for  damages  under  .[4  Vict.  c.  22  (O.),  by 
reason  of  the  omission  to  pack  a  f"  og  on  the 
Midland  railway,  which  the  defendants  were 
operating,  whereby  C.'s  foot  was  caught  in 
the  frog  and  he  was  killed  by  a  train.  Held, 
that  defendants  were   not  liable;  that  the 
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Midland  railway  was  a  railway  connecting 
with  or  crossing  the  defendants'  railway, 
and  under  46  Vict.  c.  24  (D.)  was  exempt 
from  the  operation  of  the  Ontario  act. 
Clegg\.  Grand  Tnink  R.  Co.,  10  Oni.  70S. — 
Quoting  Monkliouse  v.  Grand  Trunk  R. 
Co.,  8  Ont.  App.  637. 

The  omission  to  state  in  the  statement  of 
claim,  as  required  by  section  8,  sub-sec.  2  of 
said  Ontario  act,  and  to  prove  that  the  de- 
fendants knew  that  the  frog  was  not  packed, 
or  that  the  deceased  did  not  know  it,  or 
that  he  had  notiP.ed  the  defenda.;ts,  or  any 
person  superior  to  himself  in  the  service  of 
the  defendants,  or  that  such  person  was  not 
aware  thereof,  would  preclude  any  recovery. 
Ch'gg  V.  Grand  Trunk  K.  Co.,  10  Ont.  708. 

III.  BIGHT  OF  ACTION.     BENEFICIABIES. 

I.  Wtio  Entitled  to  Damages. 

40.  Ill  {jeiicral. — In  an  action  under 
the  Colorado  statute  for  negligently  caus- 
ing death,  the  existence  of  any  of  the  next 
of  kin  or  descendants  of  the  deceased  is 
sufficient  to  maintain  the  action.  Kansas 
Pac.  R.  Co,  V.  Miller,  2  Colo.  442,  20  Am.  Ry. 
Rep.  245. 

Under  Tex.  Rev.  St.  art.  2904  any  one  of 
the  parties  entitled  to  damages  may  bring 
an  action  for  the  benefit  of  all,  and  in  an  ac- 
tion by  a  wife  to  recover  damages  for  the 
death  of  her  husband  it  is  not  error  to  ren- 
der judgment  for  the  benefit  of  the  wife  and 
her  minor  child  where  the  petition  alleges 
that  the  husband  left  a  child,  and  claims 
damages  on  its  part  also.  Texas  Ss^  N.  O. 
R,  Co.  V.  Berry,  31  Am.  &^  Eng.  R.  Cas.  147, 
67  Tex.  238.  5  S.  IF.  Rep.  817. 

The  common  law  gave  no  action  for 
wrongfully  causing  the  death  of  another  to 
the  surviving  relatives;  and  a  person  seek- 
ing to  maintain  sucli  a  suit  must  show  such 
facts  as  will  bring  him  within  the  provisions 
of  the  statute.  Campbell  v.  Houston  6^  T. 
C.  R.  Co.,  2  Tex.  Unrep.  Cas.  473. 

41.  Tliei'u  luiist  bo  u  widow  or 
cliiklreii.— Under  Ga.  Code,  §  2971,  the 
recovery  against  a  railroad  for  a  homicide  is 
limited  to  the  widow  and  children  of  the 
husband  or  parent.  Miller  v.  South  Western 
R.  Co.,  55  Ga.  143. 

Under  the  111.  statute,  in  an  action  for 
negligently  or  wrongfully  causing  death,  it 
must  be  averred  and  proved  that  there  is  a 
surviving  widow  or  next  of  kin  for  whose 
benefit  the  action  is  brought.     Chicago  &* 


R.  I.  R.  Co.  v.  Morris.  26  ///.  400. — FOLLOW- 
ING Chicago  V.  Major,  18  111.  349. — Distin- 
GUISHKU  IN  Barron  v.  Illinois  C.  R.  Co.,  i 
Biss.  (U.  S.)  412,453.  Explained  in  Munro 
V.  Pacific  Coast  D.  &  R.  Co.,  84  Cal.  515,  24 
Pac.  Rep.  303.  Followed  in  Chicago  & 
A.  R.  Co.  V.  Shannon,  43  111.  33S;  Coiiant 
V.  Grit^'n,  48  111.  410. 

Under  the  Ky.  statute  a  personal  repre- 
sentative cannot  maintain  an  action  against 
a  railroad  for  the  negligent  killing  of  a 
person,  where  the  deceased  leaves  neither  a 
widow  nor  child.  Kentucky  C.  R.  Co.  v. 
Vl'ain2urig/it,{Ky.)  I'^S.  IV.  Rep.  J,l'&.  Cin- 
cinnati, N.  O.  &*  T.  J'.  R.  Co.  v.  Previtt,  92 
Ky.  223,  17  S.  W.  Rep.  4S4.— Following 
Henderson  v.  Kentucky  C.  R.  Co.,  86  Ky. 
389,  5  S.  W.  Rep.  875;  Jordan  f.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.,  89  Ky.  40,  11  S.  W. 
Rep.  loi^.  —  Conley  v.  Cincinnati,  iV.  O.  &^ 
T.  P.  R.  Co.,  41  Am.  6-  Eng.  A'.  Cas. 
537,  89  Ky.  402,  12  S.  IF.  Rep.  764.  Louis- 
ville <S-»  Af.  R.  Co,  V.  Mjrriwcther,  {Ky.)  12 
S.  IF.  Rep.  935.— Following  Jordan  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.,  89  Ky.  40,  11 
S.  W.  Rep.  1013. 

The  widow  and  child,  or  children,  of  one 
who  has  been  killed  by  the  wilful  neglect 
of  another  have  the  prior  right  to  sue  for, 
and  the  exclusive  right  to,  what  may  be  re- 
covered in  an  action  authorized  by  Ky.  Gen. 
St.  ch.  57,  §  3 ;  for,  though  the  right  to  sue  is 
given  to  the  personal  representative,  he  can 
exercise  that  right  only  for  the  use  and  ben- 
efit of  the  child  and  widow,  if  there  be  any, 
the  word  "  heir,"  as  used  in  the  statute, 
being  intended  to  mean  child,  and  not  apply 
to  any  other  description  of  person.  Hender- 
son V.  Kentucky  C.  R.  Co. ,  86  Ky.  389,  5  5. 
IF.  Rep.  875. 

An  administrator  who  sued  in  two  counts 
for  the  killing  of  his  intestate — in  one  for 
wilful  neglect,  and  in  the  other  for  gross 
and  ordinary  neglect — cannot  recover  on 
the  count  for  wilful  neglect,  the  intestate 
having  left  neither  widow  nor  child.  Con- 
ley  V.  Cincinnati,  N.  O.  <S^  T.  P.  R.  Co.,  41 
Am.  o>»  Eng.  R.  Cas.  537,89  Kj'.  402,  12  .S'. 
IF.  Jx\p.764. 

Under  the  Montana  Statutes  of  1S79,  p. 
508,  §  2,  allowing  a  right  of  action  to  a  per- 
sonal representative,  for  the  benefit  of  the 
widow  and  next  of  kin  of  one  negligently 
killed,  it  is  essential  that  there  be  a  widow 
or  next  of  kin,  which  must  be  set  out  in  the 
complaint.  Serensen  v.  Northern  Pac.  R. 
Co.,  t^lFed.  Rep.  407. 
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DEATH   BY  WRONGFUL  ACT,  42-44. 


Where  death  ensues  to  a  party  by  the 
wrongful  act  of  another,  and  the  deceased 
leaves  no  surviving  widow,  an  action  may 
be  maintained,  under  the  New  Jersey  stat- 
ute, by  his  personal  representative  for  the 
benefit  of  the  next  of  kin.  Haggerty  v. 
Central  R.  Co.,  3 1  N.  J.  L.  349. 

42.  Deceased  must  have  been  en- 
titled to  recover.— In  order  to  maintain 
an  action  under  Lord  Campbell's  Act  it 
must  appear  that  the  deceased  if  he  had 
survived  would  have  been  entitled  to 
recover.  Haigh  v.  Royal  Mail  Steam 
Packet  Co.,  52  L.  J.  Q.  B.  D.  640,  49  L.  T. 
802,  48  /.  P.  230,  5  Asp.  M.  C.  189,  4  Ry. 
Of  C.  T.  Cas.  XV. ;  affirming  52  L.J.  Q.  B.  D. 
395,  48  L.  T.  267,  5  Asp.  M.  C.  47.  Arms- 
worth  V.  South  Eastern  R.  Co.,  11  Jur.  758. — 
Approved  in  Rowley?/.  London  &  N.  W.  R. 
Co.,  29  L.  T.  180,  L.  R.  8  Ex.  221,  21  W.  R. 
869. 

The  right  of  action  conferred  by  the  stat- 
ute upon  the  representatives  of  a  person 
whose  death  is  caused  by  the  wrongful  act 
of  another,  arises  only  in  cases  where  the 
former  might,  had  he  lived,  have  maintained 
an  action  for  the  injury.  Evansville  &*  C. 
R.  Co.  V.  Lo7vdermilk,  I  $  Ittd.  1 20.  Ohio  Sr* 
M.  R.  Co.  V.  Tindall,  13  Ind.  366.  Texas 
&*  A'.  O.  R.  Co.  V.  Berry,  31  Am.  &*Eng.  R. 
Cas.  147.  67  Tex.  238,  5  S.  W.  Rep.  817. 

43.  Dependency  for  support. — 
The  Illinois  Statute  of  Feb.  12,  1853,  provid- 
ing for  the  recovery  of  damages,  in  case  of 
wrongful  death,  for  the  benefit  of  the  next 
of  kin,  does  not  exclude  those  who  are  not 
dependent  on  the  deceased  ;  nor  is  it  neces- 
sary, in  order  to  recover,  to  prove  actual 
pecuniary  loss.  Barron  v.  Illinois  C.  R.  Co., 
I  Biss.  (i/.  5.)  412,  453. 

So  also  under  the  Ohio  act  requiring 
"compensation for  causing  death  by  wrong- 
ful act,  neglect,  or  default."  Grotenkemper 
v.  Harris,  25  Ohio  St.  510. 

An  invalid  sister,  unabl6  to  work  regu- 
larly or  to  earn  enough  to  pay  her  doctor's 
bills,  who  has  received  from  a  brother  on 
an  average  from  thirty  to  thirty-five  dollars 
a  month  for  three  or  four  years,  and  who,  in 
fact,  receives  her  support  from  him  and  is 
dependent  upon  him  for  support,  comes 
within  the  meaning  of  Mass.  St.  of  1887, 
ch.  270,  §  2,  and  may  maintain  an  action 
against  his  employer  for  causing  his  in- 
stantaneous death.  Daly  v.  New  Jersey  S. 
&*  /.  Co.,  155  Mass.  \,2g  N.  E.  Rep.  507. 

The  testimony  of  the  plaintiff,  the  next 


of  kin  of  the  deceased,  who  was  killed  while 
in  the  employ  of  a  railroad,  that  she  was 
his  half  sister  and  had  two  children ;  that 
he  used  to  come  in  and  see  her,  and  some- 
times gave  her  money ;  that  he  sent  her 
money  every  other  week  or  so  to  pay  her 
rent ;  and  that  she  had  no  other  means  of 
support  but  her  earnings,  and  since  his  death 
had  had  to  support  herself,  is  not  sufficient 
to  prove  that  she  was  dependent  upon  his 
wages  for  support  within  the  meaning  of 
the  Statute  of  1887,  ch.  270.  §  2.  Hodnett  v. 
Boston  &*  A.R.  Co.,  156  Mass.  86,  30  N.  E. 
Rep.  224. 

Under  So.  Car.  Gen.  St.  §  2184,  adult 
children  may  recover  for  the  death  of  their 
mother,  though  they  have  no  legal  claim 
on  her  for  support.  Petrie  v.  Columbia  &- 
G.  R.  Co.,  35  Am.  &*  Eng.  R.  Cas.  430,  29 
So.  Car.  303,  7  S.  E.  Rep.  515. 

44.  Expectation  of  pecuniary 
benefit. — If  there  be  a  reasonable  expecta- 
tion of  pecuniary  advantage  from  a  person 
bearing  the  family  relation,  the  destruction 
of  such  expectation  by  negligence  occasion- 
ing the  death  of  the  party  from  whom  it 
arose,  will  sustain  an  action.  Pennsylvania 
R.  Co.  V.  Adams,  55  Pa.  St.  499. — Quoted 
IN  St.  Lawrence  &  O.  R.  Co.  v.  Lett,  11 
Can.  Sup.  Ct.  422.  Reconciled  in  Car- 
penter V.  BuflEalo,  N.  Y.  &  P.  R.  Co.  38  Hun 
(N.  Y.)  116. — Grotenkemper  v.  Harris,  25 
Ohio  St.  510.  Pym  v.  Great  Northern  R. 
Co.,  4  B.  &*  S.  396;  \Q  Jur.  N.S.  199,  32 
Z.  /.  Q.  B.  377,  II  IV.  R.  922,  8  L.  T.  734: 
affirming  2  B.  &*  S.  759,  8/«r.  N.  S.  819, 
31  L.  J.  Q.  B.  249.  lo  IV.  R.  717,  6  L.  T. 
537- 

If  the  only  pecuniary  benefit  a  person 
had  in  the  life  of  the  deceased  was  derived 
from  a  contract  with  him,  such  person  can- 
not sue.  Sykes  v.  North  Eastern  R.  Co.,  44 
L.J.  C.  P.  191,  23  W.  R.  473,  32  L.  T.  199. 

Where  a  person  killed  was  possessed  of 
personalty  amounting  to  ;^34oo,  and  was 
tenant  for  life  of  an  estate  worth  nearly 
;^4ooo,  with  remainder  to  his  eldest  son  in 
tail,  and  a  jointure  of  ;£iooo  per  annum 
rtus  settled  on  his  wife  and  ;^2o,ooo  secured 
to  the  younger  children  on  his  death,  his 
widow  and  younger  children  had  sufficient 
expectation  of  pecuniary  interest  from  the 
continuance  of  his  life  to  maintain  an  ac- 
tion for  his  death.  Pym  v.  Great  Northern 
R.  Co.,  4B.&*  S.  396,  10  Jur.  N.  S.  199,  32 
L.  /.  Q.  B.  377,  II  W.  R.  922.  8  L.  T.  734; 
affirming  2  B.  &'  S.  759,  8  Jur.  N.  S.  819, 
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31  Z.  /.  Q.  B.  249,  lo  W.  R.  737,  6  L.  T. 

537- 

45.  Father.* — Under  the  Alabama  stat- 
ute defining  the  liability  of  the  master  (or 
employer)  for  injuries  to  the  servant  (or  em- 
ploye) while  in  the  service  (Code,  §^i  2590- 
2591),  the  right  of  action  for  injuries  which 
result  in  death  is  given  only  to  the  personal 
representative  of  tlie  decedent ;  but  a  right 
of  action  is  given  to  the  father  by  another 
statute  (§  2588)  when  the  death  of  his  minor 
child  is  caused  by  the  wrongful  act,  omis- 
sion, or  negligence  of  any  person  or  corpora- 
tion. Williams  v.  South  <S^  N.  Ala.  R. 
Co.,  91  Ala.  635,  9  So.  Rep.  77. 

Under  Ga.  Code,  §  2971,  a  father  cannot 
recover  for  tlie  wrongful  killing  of  his  in- 
fant daughter;  but  under  section  2960  he 
may  recover  for  the  loss  of  her  services  to 
tlie  time  of  her  majority.  McDoniell  v. 
Georgia  R.  Co.,  60  Ga.  320.— Following 
Cliick  V.  Southwestern  R.  Co.,  57  Ga.  357; 
Shields  v.  Yong,  1 5  Ga.  349. 

In  an  action  by  the  administrator  of  an 
infant  to  recover  for  his  death,  caused  by 
injuries  received,  the  recovery  of  damages 
is  limited  to  those  accruing  to  the  estate 
after  the  infant  would  have  attained  his 
majority.  For  the  damages  accruing  before 
that  period  the  father,  if  living,  if  not,  the 
mother,  might,  under  our  statute  (Iowa  Rev. 
St.  §  2792),  maintain  an  action.  Wallers 
V.  C/iicago,  R.  I.  &•>  P.  R.  Co.,  36  /o~caa  458. 
— Distinguishing  State  v.  Baltimore  & 
O.  R.  Co.,  24  Md.  84;  Pennsylvania  R. 
Co.  V.  Zebe,  33  Pa.  St.  318;  Lehman  v. 
Brooklyn,  29  Barb.  234— Approved  in 
Hedrick  v.  Uwaco  R.  &  N.  Co.,  4  Wash. 
400. 

The  word  "heir" used  in  Ky.  Gen.  St. 
<"h.  57,  §  3,  providing  fot  an  action  by  the 
widow,  heir,  or  personal  representative  of 
one  killed  by  a  wilful  neglect  of  another,  is 
equivalent  to  the  word  "  child  ;  "  hence  no 
right  of  action  exists  in  favor  of  a  father, 
though  he  may  be  an  heir  of  the  deceased. 
Louisville  &*  N.  R.  Co.  v.  Coppage,  ( A>.)  1 3 
,5".  W.  Rep.  1086.— Following  Henderson 
V.  Kentucky  C.  R.  Co.,  86  Ky.  389.  5  S.  W. 
Rep.  875;  Jordan  v.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.,  89  Ky.  40,  II  S.  W.  Rep.  1013. 

*  Right  of  husband  or  father  to  maintain  ac- 
tion for  negligently  killing  wife  or  child  at  com- 
mon law  and  under  statutes,  see  note,  37  Am. 
Ri.r.  716. 

Right  to  recover  damages  (or  death  of  eman- 
cipated minor  child,  see  note,  27  Am.  &  Eng.  R. 
Cas.  325. 


In  South  Carolina  a  father  is  not  entitled 
to  recover  damages  for  the  negligent  killing 
of  his  infant  child.  Edgar  v.  Castello,  14 
So.  Car.  20.— Distinguishing  Pennsylvania 
R.  Co.  V.  Bantom,  54  Pa.  St.  495.  Review- 
ing Osborn  v.  Gillett,  L.  R.  8  Ex.  88. 

40.  Mother. — For  the  homicide,  by  the 
negligence  of  a  railroad  company,  of  her 
child  unmarried  and  childless  a  mother  may 
recover  where  the  child  contributed  to  her 
support  and  she  was  substantially  depend- 
ent upon  such  child  in  part  for  support, 
although  she  was  likewise  dependent  upon 
her  husband  and  her  own  labor.  Daniels  v. 
Savannah,  F.  Gr'  IV.  R.  Co.,  86  Ga.  236,  12 
S.  E.  Rep.  365.— Explaining  Clay  v.  Cen- 
tral R.  &  B.  Co.,  84  Ga.  345.— Followed  in 
Richmond  &  D.  R.  Co.  v.  Johnston,  89  Ga. 
560. 

Plaintiff  sued  under  the  New  York  Act  of 
1847,  as  administrator  of  his  wife,  to  re- 
cover for  injuries  causing  her  death.  It 
appeared  that  the  next  of  kin  to  the  de- 
ceased was  a  mother  who  was  dependent  on 
her  for  support,  who,  in  addition  to  the  loss 
of  support,  had  sustained  pecuniary  ex- 
pense for  nursing  and  burial.  Held,  that 
such  facts  brought  the  case  within  the  act, 
and  the  action  could  be  maintained.  Green 
v.  Hudson  River  R.  Co.,\6  How.  Pr.  (N.  Y.) 
263;  affirmed  in  31  Barb.  260.— REVIEWING 
Oldfield  V.  New  York  &  H.  R.  R.  Co.,  14  N.  Y. 
310;  Lucas  V.  New  York  C.  R.  Co.,  21  Barb. 
245. 

Under  §  34,  Hill's  Oreg.  Code,  a  mother, 
during  the  continuance  of  the  relation  of 
parent  and  child,  may  maintain  an  action  in 
her  own  riglit  for  damages  caused  by  the 
death  of  her  child,  while  section  371  gives 
to  the  personal  representative  a  right  to 
recover  for  any  injury  which  the  estate 
may  have  sustained  by  reason  of  the  death 
of  an  adult  or  one  emancipated  from  paren- 
tal service.  Putnam  v.  Southern  Pac.  R.  Co., 
21  Oreg.  230,  27  Pac.  Rep.  1033. 

The  mother  can  sue  for  herself  and  for  the 
benefit  of  her  husband  for  damages  for  neg- 
ligently causing  the  death  of  their  son.  Mis- 
souri Pac.  R.  Co.v.  Henry,  75  Tex.  220,  12  S. 
W.  Rep.  828. 

A  mother,  being  the  only  person  living 
entitled  to  damages,  sued  a  railway  com- 
pany for  damages  for  negligently  causing 
her  son's  death.  She  could  join  in  the  suit 
damages  as  well  for  loss  of  labor  during 
minority  as  for  the  remedy  provided  by 
statute.  Gulf,  C.  <S-  S.  F.  R.  Co.  v.  Compton, 
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44  Am.  &^  Eug.  R.  Cas.  637,  75  Tex.  667,  13 
5.  W.  Rfp.  667.— Reviewing  Winnt  v.  In- 
ternational &  G.  N.  R.  Co.,  74  Tex.  32. 

The  Pennsylvania  Act  of  April  26,  1S55, 
providing  that  the  "  husband,  widow,  chil- 
dren or  parents  of  the  deceased  and  no 
otlicr  relatives  "  shall  be  entitled  to  recover 
damages  for  an  injury  causing  death,  ex- 
cludes the  mother  of  an  illegitimate  child. 
Hark  ins  v.  Pliiladelphia  &>  A\  A'.  Co..  15 
rfiila.  {Pa.)  286. — Rkvikwing  Pennsylva- 
nia R.  Co.  V.  Adams,  55  Pa.  St.  503;  Dick- 
inson V.  Northeastern  R.  Co.,  2  H.  &  C. 
734- 

The  plaintiff,  as  administratrix,  sued  the 
defendants,  under  44  Vict.  c.  22,  §  7,  O., 
for  the  death  of  her  illegitimate  son,  a 
brakeman  on  the  defendants'  railway,  who 
was  killed  by  being  carried  against  a  bridge 
not  of  the  height  required  '^y  that  act, 
while  on  one  of  their  trains  passing  under- 
neath it.  The  bridge  belonged  to  another 
railway  company  which  had  the  right  to 
cross  the  defendant's  line  in  that  way,  and 
though  the  time  allowed  by  the  statute  for 
raising  the  bridge  had  expired,  they  had 
not  done  so.  The  jury  found  that  the  de- 
fendants had  been  guilty  of  negligence  in 
not  raising,  or  procuring  to  be  raised,  the 
bridge.  Held,  that  the  plaintiff  was  not 
entitled  to  recover:  (i)  because  section  7  of 
the  act  applies  only  to  bridges  within  the 
control  of  the  company  whose  servant  has 
been  injured;  and  (2)  the  act  was  intended 
to  give  no  greater  right  to  recover  than 
Lord  Campbell's  Act,  and  therefore  the 
plaintiff's  relationship  to  the  deceased  pre- 
vented her  recovery.  Gibson  v.  Midland  R. 
Co.,  1 5  Am.  &»  Eng.  R.  Cas.  507,  2  On/.  658. 
— Approving  Dickinson  v.  Nortii  Eastern 
R.  Co.,  2  H.  &  C.  735. 

47.  Husbaiul.  — A  husband  cannot  re- 
cover damages  resulting  from  the  death  of 
his  wife.  Georgia  R.  d»  B.  Co.  v.  IVynn, 
42  Ga.  331.  IVestern  Union  Tel.  Co.  v.  Mc- 
Gill,  57  Fed.  Rep.  699. 

Where  an  injury  to  a  wife  results  in  im- 
mediate death  the  husband,  under  the 
Georgia  statute,  cannot  maintain  an  action 
although  it  is  in  form  an  action  to  recover 
for  the  loss  of  her  services.  Womack  v. 
Central  R.  &•  B.  Co.,  80  Ga.  132,  5  S.  E. 
Rep.  63. 

Where  a  husband  sues  as  administrator 
for  the  killing  of  his  wife,  the  recovery  is 
limited  to  the  pecuniary  loss  resulting  to 
the  next  of  kin,  and  does  not  extend  to 


damages  resulting  to  the  husband  for  loss 
of  his  wife's  services.  Dickins  v.  Ne^sJ  York 
C.  R.  Co.,  23  jX.  V.  158;  miersittg  28  Jlarh. 
41.— FoM.owKU  IN  Drake  v.  Gilmore,  52 
N.  Y.  389. 

The  New  York  Act  of  1S47,  ch.  470,  docs 
not  give  a  hu-band  a  right  of  action  where 
his  wife  is  killed,  for  loss  of  I'er  services  and 
society.  Green  v.  Hudson  Ri7ier  R.  Co.,  2 
Abh.App.  Dec.  W.  J'.)  277.— Distinguish- 
ing Cross  7/.  Guthery,  2  Root  (Conn.)  90; 
Plummer  v.  Webb,  Ware  (U.  S.)  75.  Ex- 
plaining Ford  V.  Monroe.  20  Wend.  (N.  Y.) 
210;  Pack  V.  Mayor,  etc.,  of  N.  Y.,  3  N.  Y. 
4S9.  Not  following  Lynch  w.  Davis,  12 
How.  Pr.  (N.  Y.)  323. 

A  husband  who  was  separated  from  his 
wife  and  had  lived  apart  for  eight  years  at 
the  time  of  her  death  is  not  entitled  to 
maintain  an  action  for  damages  under  Lord 
Campbell's  Act,  although  his  wife  if  she  had 
survived  her  mother  would  have  come  into 
a  large  sum  of  money.  Harrison\.  London 
&•  N.  IV.  R.  Co.,  I  C.  (S--  E.  540. 

48.  Widow. — Under  the  Georgia  stat- 
ute the  right  to  sue  for  the  wrongful  killing 
of  a  husband  vests  in  the  widow,  and  is  not 
affected  by  her  subsequent  marriage,  either 
as  to  the  right  to  sue  or  as  to  the  amount 
of  the  recovery.  Georgia  R.  &>  B.  Co.  v. 
Garr,  ^jGa.  277.— Distinguishldin  West- 
ern &  A.  R.  Co.  V.  Young,  37  Am.  &  Eng. 
R.  Cas.  489,  81  Ga.  397,  7  S.  E.  Rep.  912. 

And  the  came  is  the  rule  in  Texas. 
International  &^  G.  A'.  R.  Co.  v.  Kuc/in,  3;; 
Am.  <S^  Eng.  R.  Cas.  421,  70  Te.x.  582,  8  S. 
W.  Rep.  484. 

A  widow  may  recover  for  the  homicide  of 
her  husband ;  she  will  have  a  right  of  action 
whenever  the  husband,  had  he  lived,  would 
liave  had  such  right,  and  whatever  would 
have  been  a  good  defense  to  his  suit,  had 
he  lived,  will  be  equally  available  against 
one  brought  by  lier.  Berry  \.  Northeastern 
R.  Co.,  28  Am.  &^  Eng.  R.  Cas.  575,  72  Ga. 

137- 

Where  a  statute  authorizes  an  action  for 
the  death  of  a  person  to  be  brought  by  his 
administrator,  the  damages  recovered  to 
enure  to  the  exclusive  benefit  of  the  widow 
and  children  of  the  deceased,  the  widow 
cannot  compromise  the  cause  of  action  and 
release  the  damages  so  as  to  terminate  the 
suit  instituted  by  the  administrator,  even 
where  there  are  no  children.  Yelton  v. 
Evansvillc  &•  I.  R.  Co.,  54  Am.  (&>»  Eng.  R. 
Cas.  69,  33  N.  E.  Rep.  629. — Reviewing 


DEATH    ^3Y   WRONGFUL   ACT,  4». 


751) 


I 


Dowell  7/.  Burlington,  C.  R.  &  N.  R.  Co..  62 
Iowa  629,  15  Am.  &  Eng.  R.  Cas.  153. 

Ky.  Gen.  St.  cli.  57,  §  3,  gives  a  cause  of 
action  to  tlie  widow  of  tlic  ilecetlcnl  for  the 
wilful  neglect  of  the  company  or  its  agents 
and  eini>loyes  which  resullefl  in  his  deatli, 
although  lie  was  an  employe  of  the  com- 
pany. Mrlu-od  V.  Giittlu-r,  8  /Int.  iS~»  En^^. 
R.  Cas.  162,  80  Kv.  399. 

The  personal  representative,  at  the  widow's 
request,  instituted  an  action  under  the  stat- 
ute. Subsequently  the  wirlow  instituted 
another  action  against  the  same  defendant 
upo:i  the  same  cause  of  action.  The  do- 
feiiuunt  chose  to  defend  the  action  insti- 
tuted by  the  widow,  and  pleaded  the  pen- 
dency of  that  action  in  bar  of  recovery  in 
this.  Held,  that  ;he  widow,  being  a  sole 
beneficiary,  had  the  right  to  institute  the 
second  action,  and  the  defendant  had  the 
right  to  defend  either  of  the  actions  and 
plead  depenriency  of  cither  one  of  them  in 
bar  of  recovery  in  the  other;  though  if 
there  had  been  children  of  the  deceased 
entitled  jointly  with  the  widow  to  what 
might  be  recovered  she  could  not  have 
defeated  this  action,  instituted  at  her  re- 
quest, nor  prejudiced  their  rights  by  subse- 
quently commencing  another  in  her  own 
name.  Henderson  v.  Ketilucky  C.  A'.  Co.,  86 
^'y-  3*591  5  ^-  '''•  ■/i''!^-  875.— Disri.\(;ui.SHK» 
IN  (iivens  v.  Kentucky  C.  1\  Co.,  89  Ky. 
231.  Foi.i.owKO  IN  Jordan  ?'.  Cincinnati, 
N.  ().  Si  T.  P.  R.  Co.,  89  Ky.  40. 

Under  Miss.  Code  18S0,  ?  15 10,  which 
gives  the  widow  of  one  whose  death  is 
caused  by  the  wrongful  act  of  another  the 
right  to  sue  therefor,  but  provides  that  if 
she  has  children  the  damages  shall  be  dis- 
tributed as  personal  property  of  the  hus- 
band, the  widow  alone  has  the  right  of 
action,  and  even  after  judgment,  pending  an 
appeal,  she  may  accept  less  than  the  recov- 
ery and  discharge  the  defendant,  and  the 
children  wil'  be  bound  by  her  action  in  so 
doing.  Natchez  Cotton  Mills  Co.  v.  Mullins, 
67  ALiss.  672,  7  So.  Rep.  542.— Approving 
Stephens  v.  Nashville,  C.  &  St.  L.  R.  Co.,  10 
Lea  (Tenn.)  448. 

Where  a  person  whose  death  has  been 
occasioned  by  negligence  leaves  him  sur- 
viving a  widow  but  no  children,  and  also 
parents,  the  right  to  recover  damages  for 
his  death  is,  by  virtue  of  the  provisions  of 
the  Pa.  Act  of  April  26,  1855  (P.  L.  p.  309), 
vested  solely  in  the  widow,  and  the  parents 
arc  entitled  to  no  part  of  the  damages  which 


said  widow  may  recover.  Lehif^h  Iron  Co. 
V.  Rupp,  7  .-/;//.  Sr'  Eng.  R.  Cas.  25,  100  Pa. 
St.(js,  12  ir.  X.  C.  47. 

Under  the  Tenn.  Act  of  1871,  cli.  7S,  a 
suit  for  wrongfully  killing  one  leaving  a 
widow  and  children  surviving  is  brought  l)y 
the  widow  for  the  benctlt  of  herself  and 
children  ;  y^'t  she  may  dismiss  the  action 
over  tiiiMr  objection.  Grernhi'  v.  lias! 
Tint:.,  I '.  &'  G.  R.  Co.,  4  .Int.  &*  I'-'i.t^-  A'. 
Cas.  351,  5  Lea  (Tenn.)  418.  -  Di.sri.v- 
ri'i.sHKn  IN  Webb  ?'.  Fast  Tenn..  V.  &  G. 
iv  Co.,  42  Am.  i'--  Fng.  F^.  Cas.  44,  88  Tenn. 
119,  12  S.  Vi'.  Rep.  428.  Foi.i.owF.i)  in 
Ste[);!fn  V.  Nashville,  C.  &  St.  L.  R.  Co., 
10  Lea  (  i'enn.)  448.  Ouoi  i.U  IN  Parker?'. 
Providence  &  S.  Steamboat  Co.,  17  R.  I. 
376. 

Likcv/ise  a  suit  originally  brought  by  the 
administrator,  but  revived  in  the  name  of 
the  wife,  may  be  dismissed  by  iior  without 
the  consent  of  the  guardian  of  the  children. 
Stephens  \. Nashville,  C.  &>  St.  /..  R.  Co..  \  i 
Am.  &•  Eiig.  R.  Cas.  671,  10  Lea  (Tenn.) 
448. — Following  Greenlee  v.  East  Tenn., 
V.  &  G.  R.  Co.,  5  Lea  418. — Approvkd  in 
Natchez  Cotton  Mills  Co.  7/.  Mullins,  67 
Miss.  672.  Rkviewku  in  Parker  7-.  Provi- 
dence &  S.  Steamboat  Co.,  17  R.  I.  376. 

An  administrator's  suit  for  personal  in- 
juries resulting  in  his  intestate's  death, 
brought  on  behalf  of  the  "widow  and  chil- 
dren "  of  such  intestate,  cannot  be  lawfully 
compromised  by  the  widow  alone  without 
the  consent  of  the  administrator  or  the 
concurrence  of  the  other  beneficiaries. 
Knox7fil/e,  C.  G.  &•  L..  R.  Co.  v.  Actiff,  92 
Tenn.  26,  20  S.   W.  Rep.  348. 

4J>.  Adult  «*liild.  — The  adult  son  of 
one  who  has  been  killed  by  a  railroad  and 
who  has  left  neither  widow  nor  minor  child 
cannot  maintain  a  suit  against  a  corpora- 
tion to  recover  damages  for  the  homicide. 
Mott  v.  Central  R.  Co.,  70  Ga.  680,  48  Am. 
Rep.  595. 

There  is  no  distinction  under  the  Texas 
statute  giving  a  right  of  recovery  for  the 
death  of  a  person  from  negligence  to  the 
surviving  children,  between  one  more  than 
twenty-one  years  old  and  those  younger. 
Galveston,  H.  »5-*  ,!>■.  A.  R.  Co.  v.  h't/fac,  72 
Tex.  643,  II  .S'.  IV.  Rep.  127.  Galveston,  //, 
&>  S.  A.  R.  Co.  V.  A'utac,  37  Ant.  &•  Eng.  K. 
Cas.  470,  76  Tex.  473,  13  S.  W.  Rep.  327. 

The  fact  that  the  children  were  all  of  age 
wlien  their  mother's  death  was  caused  by 
negligence  would  not  preclude  a  recovery 
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for  the  loss  of  such  pecuniary  benefits  as 
they  had  a  reasonable  expectation  of  secur- 
ing from  her  additional  accumulations. 
Tuteur  v.  C/iicn^o  &*  N.  W.  R.  Co.,  77  IVis, 
505.  46  N.  IV.  Rep.  897. 

The  word  "child,"  as  used  in  the  Indiana 
statute,  is  not  equivalent  to  the  word  "  mi- 
nor," but  must  be  limited  to  persons  under 
age  who  are  dependent  for  support,  protec- 
lion,  etc.,  upon  their  parents.  It  would  not 
include  one  who,  though  a  minor,  had  as- 
sumed the  responsibilities  of  the  head  of  a 
family.  Pittsburgh,  Ft.  W.  &*  C.  R.  Co.  v. 
Vining,  27  Ind.  5 1 3. 

50.  Illegitimate  child.*— The  term 
"  next  of  kin,"  as  used  in  the  Ohio  Act  of 
March  25,  1851,  entitled  "An  act  requiring 
compensation  for  causing  death  by  wrong- 
ful act,"  includes  an  illegitimate  son.  Muhl 
V.  Michigan  Southern  R.  Co.,  10  Ohio  St.  27„. 

An  illegitimate  child  cannot  sue  under 
Lord  Campbell's  Act.     Dickinson  v.  North 
E.  R.  Co.,  2H.&'C.  735,  33  L./.  Ex.  91,  12 
IV.  R.  52, 9  Z.  T.  299. 

51.  Postliunioiis  child. —  A  posthu- 
mous child  is  entitled  to  recover  damages 
for  the  death  of  his  father,  resulting  from 
injuries  inflicted  by  the  negligence  of  a 
railroad  company,  under  a  statute  (Rev.  St. 
Tex.  art.  2903)  providing  that  an  action  on 
account  of  injuries  causing  death  "shall  be 
for  the  sole  and  exclusive  benefit  of  the  sur- 
viving children,"  The  term  "children"  in 
ttiis  statute  includes  a  posthumous  child. 
AWson  V.  Galveston,  H.  &•  S.  A.  R.  Co.,  48 
Am.  &'  Eng.  R.  Cas.  8,  78  Tex.  621,  14  S. 
IF.  Rc/>.  102 1. — Disapproving  Louisville 
&  N.  R.  Co.  V.  Sanders,  5  S.  W.  Rep.  563. 
Quoting  Missouri  Pac.  R.  Co,  v.  Lehni- 
bcrg,  75  Tex.  6:. —  Texas  &*  P.  R.  Co.  v. 
Ro/'crtso/t,  82  2'ex.  657,  17  S.   IV.  rep.  1041. 

The  fact  that  the  mother  of  a  posthu- 
mous child  was  capable  of  suing  for  dam- 
ages for  the  death  of  her  husband  when  the 
cause  of  action  accrued,  does  not  set  the 
statute  of  limitations  in  motion  as  against 
such  child.  Nelson  v.  Galveston,  H.  &•  S. 
A.  R.  Co.,  48  Am.  (S-  Eng.  R.  Cas.  8,  78  Tex. 
621,  14  S.  JV.  Rep.  1021. 

52.  Next  of  kin.— Under  the  111.  stat- 
ute (Scates's  Comp.  422),  allowing  an  action 
where  death  is  caused  by  wrongful  act,  for 
the  use  of  ihe  widow  and  next  of  kin,  the 
term  "  next  of  kin  "  is  not  confined  to  any 

*  Right  of  iileKitimate  children  to  recover,  lee 
note,  IS  Am  &  Eng.  R.  Cas.  510. 


particular  degree  of  consanguinity;  and 
wherever  there  are  next  of  kin,  the  action 
will  lie  for  the  recovery  at  least  of  nominal 
damages.  Chicago  &*  A,  R.  Co.  v.  Shannon, 

43  ni.  338. 

Under  Kan.  Gen.  St.  1889,  par.  4318,  giv- 
ing a  right  of  action  for  death  caused  by 
wrongful  act,  the  damages  recoverable  are 
exclusively  for  the  benefit  of  the  widow  and 
children,  if  there  are  any ;  and  it  is  only 
where  there  are  no  widow  and  children  that 
other  relatives  enjoy  the  benefit  of  the 
damages  recoverable.  Western  Union  Tel. 
Co.  V.  McGill,  57  Fed.  Rep.  699. 

Under  Mass.  Gen.  St.  ch.  63,  §  98,  pro- 
viding for  the  recovery  of  a  fine  for  the 
benefit  of  the  next  of  kin  of  a  person  neg- 
ligently killed  by  a  railroad,  excepting  pas- 
sengers, no  recovery  can  be  had  by  the 
"  next  of  kin "  unless  there  is  living  a 
widow  or  children.  Commonwealth  v.  Bos- 
ton &*  A.  R.  Co.,  121  Mass.  36. 

Under  the  Mass.  St.  of  1887,  ch.  270,  §  2, 
giving  a  right  of  action  against  an  employer 
for  the  instantaneous  death  of  an  employe, 
who  leaves  no  widow,  to  the  "  next  of  kin 
*  *  *  dependent  upon  the  wages  of  such 
employe  for  support,"  such  next  of  kin,  in 
order  to  establish  a  de>.ei"dency,  need  not 
come  within  the  class  01  persons  whom  the 
deceased,  if  able,  was  legally  bound  to  sup- 
port ;  the  fact  of  dependence  is  sufficient. 
Daly  V.  New  Jersey  S.  &^  I.  Co.,  155  Mass. 
1 ,  29  N.  E.  Rep.  507. 

In  an  action  under  W.  Va.  Act  of  1863, 
ch.  98,  plaintiff  proved  that  slie  was  main- 
tained by  the  decedent,  her  son,  in  his  life- 
time, and  also  what  it  would  cost  to  support 
her  since  his  death  ;  that  he  lived  with  and 
supported  her,  and  that  he  was  only  23 
years  of  age  and  unmarried.  Held,  that  it 
might  be  fairly  implied  from  such  proof 
that  the  plaintiff  was  next  of  kin  to  the 
decedent.  Baltimore  &'  0.  R.  Co.  v.  Gett/e, 
3  IV.  Va.  376. 

53.  Non-residents.— The  right  of  ac- 
tion given  by  the  statute  to  a  mother  for 
the  homicide  of  her  son,  upon  whom  she  is 
dependent  in  whole  or  in  part  for  support, 
is  net  confined  to  residents  of  Georgia, 
but  belongs  alike  to  all  mothers  under  like 
circumstances,  wheresoever  they  may  reside. 
Augusta  R.  Co.  v.  Glover,  (Ga.)  58  Am.  &* 
Eng.  R.  Cas.  269,  18  S.  E.  Rep.  406.  Phil- 
pott  V.  Missouri  Pac.  R.  Co.,  27  Am.  &•  Eng. 
R.  Cas.  323,  85  Afo.  164. 

The  right  of  action  given  by  Ky.  Gen. 
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St.  ch.  57,  to  the  personal  representative  of 
any  person  whose  life  is  lost  by  the  negli- 
gence of  a  railroad  company,  is  not  con- 
fined to  citizens  or  residents  of  the  state, 
nor  to  personal  representatives  appointed 
in  the  state.  Marvin  v.  Maysville  St.  R.  &* 
T.  Co.,  49  Fed.  Rep.  436. 

Such  right  of  recovery  is  not  an  asset 
upon  which  administration,  in  the  case  of  a 
non-resident,  can  be  obtained  in  Kentucky. 
Marvin  v.  Maysville  St.  R.  &>  T.  Co.,  49 
Fed.  Rep.  436. 

An  action  lies,  under  the  Tennessee  stat- 
utes, in  favor  of  a  non-resident  widow 
against  a  railroad  company  by  whose  negli- 
gence her  husband  has  been  killed,  in  that 
state,  while  in  tlie  employ  of  such  railroad 
company ;  although  the  deceased  was  a 
non-resident,  and  entered  the  service  of 
siicii  company  outside  the  state,  and  the 
greater  part  of  defendant's  road  lay  beyond 
tlie  limits  of  the  state.  Chesapeake,  O.  &* 
S.  IV.  R.  Co.  V.  Htggins,  85  Tenn.  620,  4  5". 
W.  Rep.  47. 

54.  Eft'ect  of  dentil  of  one  of  those 
entitled. — Under  Cal.  Act  of  April  26, 
1862,  §  3,  where  the  action  is  for  causing  the 
death  of  a  husband  and  parent,  who  leaves 
a  widow  and  children  surviving,  the  dam- 
ages should  be  sufficient  to  cover  the  loss 
sustained  both  by  the  widow  and  children  ; 
but  if  the  widow  be  dead  at  the  time  of  the 
trial,  then  the  damages  that  would  have 
gone  to  her  are  to  be  ignored  entirely,  and 
evidence  relating  thereto  is  improper;  but 
in  determining  what  is  a  just  compensation 
to  the  children,  the  business,  habits,  educa- 
tion, sobriety,  and  economy  of  the  decedent 
may  be  considered.  Taylor  v.  Western 
Pac.  R.  Co.,  45  Cal.  323. 

An  action  by  a  father  charging  that  the 
death  of  his  infant  child  was  caused  by  the 
iieglirjence  of  tiie  defendant  does  not  abate 
with  tlie  death  of  the  fatiier,  and  may  be 
continued  in  the  name  of  the  executor. 
Section  282,  Rev.  St.  Ind.  1881,  provides 
against  abatement  by  deatli  in  such  case  in 
which  action  is  given  for  causing  the  death 
of  any  person.  Pennsyhnx.  i  Co.  v.  Davis, 
4  Ind.  App.  51,  29  A^.  E.  Rep.  425. 

Where  both  parents  sue  for  damages  for 
the  death  of  a  niino.-  son,  under  the  Mis- 
souri statute  (1889,  §  4425),  and  one  parent 
dies  before  judgment,  the  entire  right  of 
action  survives  to  the  other.  Tobin  v.  Mis- 
souri Pac.  R.  Co.,  (Afo.)  18  S.  IV.  Rep. 
996. 


2.  Distribution  Under  Statutes, 

55.  Alabama. — Under  the  act  of  Feb. 
5,  1872,  providing  for  the  recovery  of  dam- 
ages for  death  caused  by  wrongful  act,  the 
damages  are  recoverable  by  the  personal 
representative,  but  become  assets  of  the 
estate,  not  subject  to  the  payment  of  debts, 
and  must  be  distributed  in  the  same  manner 
as  other  personalty.  South  &•  N.  Ala.  R. 
Co.  V.  Sullivan,  59  Ala.  272. 

5«.  Connecticut.  —  A  husband  and 
wife  were  both  fatally  injured  at  the  same 
time,  but  the  husband  died  before  the  wife. 
They  left  no  children.  Held,  that  under  the 
statute,  the  right  to  damages  vested  abso- 
lutely in  the  wife,  and  upon  her  death  went 
to  her  heirs  at  law  and  not  to  those  of  the 
husband.     Waldo  v.  Goodsell,  33  Conn.  432. 

57.  Illinois. — Where  a  personal  repre- 
sentative sues  a  railroad  for  the  death  of 
the  intestate,  and  two  claim  as  widow,  the 
legality  of  neither  marriage  is  material,  as  a 
court  in  making  distribution  must  deter- 
mine that  matter.  Toledo,  W.  &•  W.  R. 
Co.  v.  Brooks,  81  ///.  245. 

A  married  woman,  a  resident  of  Illinois, 
while  traveling  in  Indiana  was  killed  upon 
a  railroad.  A  person  not  her  husband  was 
appointed,  in  Illinois,  administrator  of  the 
deceased.  Held,  that  under  the  statute  in 
force  in  1859,  the  right  to  sue  for  damages 
against  the  company  for  the  death  vested  in 
the  administrator,  and  he  could  be  held 
acroun table  as  such  to  the  heirs  at  law,  for 
money  received  or  which  ought  to  have 
been  received  by  him  in  such  suit.  Perry 
V.  Carmichael,  i  Am.  &•  Eng.  R.  Cas.  174, 

9S  III-  SI9. 

58.  Indiana. — A  claim  for  damages  for 
causing  the  death  of  a  party,  under  section 
784  of  the  code,  is  prosecuted  by  the  ad- 
ministrator for  the  i;?nefit  of  the  widow  and 
children,  or  next  of  kin,  of  the  deceased,  and 
is  not  assets  of  the  deceased  within  the 
meaning  of  the  statute  authorizing  the 
granting  of  letters  of  administration  in  this 
state  Jeffersonville  R.  Co.  v.  Swayne,  26 
Ind  477.— Reviewing  Whitford  v.  Panama 
R.  Co.,  23  N.  Y.  465. 

Under  the  statute  of  Indiana  in  force  in 
1859,  in  case  of  the  death  of  a  minor  from 
the  negligence  of  a  railroad  company,  the 
right  to  recover  compensation  was  in  the 
father  of  such  minor,  if  he  were  living.  So, 
wlien  the  administrator  of  such  minor  per- 
mitted  the  father  to    receive   the  money 
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arising  from  tliat  cause  his  liability  ended. 
Perry  v.  Carmichael,  i  Am.  &»  £fijf.  Ji.  Cas. 
174,95  ^^^-  5'9- 

50.  Iowa. — The  right  of  action  for  a 
wrongful  act  producing  death  is  in  favor  of, 
and  the  damages  recovered  accrue  to,  the 
estate  of  the  deceased,  and  not  to  his  next 
of  kin.  Sherman  ■/.  Western  Stage  Co.,  24 
Iowa  515. 

60.  Kansa.s. — A  claim  for  damages  for 
causing  the  death  of  a  party,  under  the  code, 
§  422,  is  prosecuted  by  the  administrator 
for  the  benefit  of  the  widow  and  children, 
or  next  of  kin,  of  the  deceased,  and  is  not  an 
"  estate  "  of  the  deceased  to  be  administered 
within  this  state  within  the  meaning  of  the 
act  respecting  executors  and  administrators. 
Perry  v.  St.  Joseph  6-  W.  R.  Co.,  11  Am.  Sr' 
Eng.  R.  Cas.  663,  29  Kan.  420. — Com- 
mented ON  IN  Limekilier  v.  Hannibal  & 
St.  J.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  184,  33 
Kan.  83. 

A  personal  representative  bringing  an 
action  under  the  Kansas  statute  for  the  re- 
covery of  death  by  wrongful  act,  recovers 
not  for  himself,  nor  in  the  right  of  the 
estate,  but  as  trustee  for  the  distributees, 
i.e.,  the  next  of  kin.  Union  Pac.  R.  Co.  v. 
Dundei^,  34  Am.  <S^  Eng.  R.  Cas.  88,  37  A'an. 
I,  14  Pac.  Rep.  501. 

61.  Kentucky.— The  word  "heir"  as 
used  in  Gen.  St.  ch.  57  §  3,  was  intended  to 
mean  child,  and,  therefore,  the  widow  and 
children  of  a  person  whose  life  has  been  de- 
stroyed by  wilful  neglect  have  the  prior 
right  to  bring  the  action  authorized  by  that 
statute,  and  the  exclusive  right  to  what  may 
be  recovered  in  such  an  action;  and,  con- 
sequently, the  alternative  right  of  action 
given  to  the  personal  representative  can  be 
exercised  only  for  their  use  and  benefit. 
Jordan  v.  Cincinnati,  N.  O.  6>»  T.  P.  R.  Co., 
^()Ky.  40,  II  S.  IV.  Rep.  1013. — Foixowing 
Henderson  v.  Kentucky  C.  R.  Co.,  86  Ky. 

389. 

62.  Missouri.— A  second  wife  recov- 
ered damnges,  under  the  statute,  for  negli- 
gently killing  her  husband  and  invested  the 
money  for  the  benefit  of  her  children.  Held, 
that  upon  her  death  the  children  would 
hold  the  estate  in  trust  for  themselves  and 
any  children  by  a  former  marriage,  to  be 
equally  divided  among  them.  Thomas  v. 
Arm^tron^,  4  McCrary  {U.  S.)  176. 

611.  N«>l>rnska.— A  personal  represent- 
ative appointed  in  Nebraska  may  recover 
there  damages  for  the  death  of  a  person 


occurring  in  Kansas;  and  the  distributioir 
of  the  money  may  be  enforced  by  the  courts 
of  Nebraska  in  a  manner  prescribed  by  tiie 
Kansas  statute.  Missouri  Pac.  R.  Co.  v. 
Lewis,  24  Aeb.  848,  2  L.  R.  A.  67,  40  N.  IV. 
Rep.  401. 

64.  New  Jersey.— The  statute  which 
gives  a  right  of  action  is  intended  for  the 
benefit  of  all  the  next  of  kin  who  may  be 
deprived  of  a  reasonable  expectation  of  a 
pecuniary  advantage  from  a  continuance  of 
the  life  of  the  deceased.  Paiilmicr  v.  Erie 
R.Co.,  ^4  N.  J.  L.  151.— Quoting  Pyni  v. 
Great  Northern  R.  Co.,  4  B.  &  S.  396. — 
Quoted  in  Hunn  -s.  Michigan  C.  R.  Co., 
78  Mich.  513. 

65.  New^  York. — A  husband  is  not  the 
next  of  kin  of  his  wife  within  the  meaning 
of  the  New  York  Act  of  1847,  ch.  450,  as 
amended  in  1849,  and  he  cannot,  therefore, 
share  in  the  damages  recoverable  ;  and  the 
amendment  to  said  statute  in  1870,  ch.  78, 
does  not  change  the  rule  of  distribution. 
So  held,  where  a  husband  sued  as  adminis- 
trator for  the  death  of  his  wife  prior  to  the 
act  of  1870,  but  recovered  the  nujney  sub- 
sequent thereto.  Drake  v.  Gilmore,  52  N. 
Y.  389.— Following  Dickins  v.  New  York 

C.  R.  Co.,  23N.  Y.  158. 

Though  the  statute  providing  for  the  re- 
covery of  damages  for  wrongfully  causing 
death,  declares  that  the  damages  shall  be 
exclusively  for  the  benefit  of  the  next  of 
kin,  yet  they  are  nevertheless  subject  to  the 
payment  of  the  decedent's  debts  and  ex- 
penses of  administration,  and  also  subject 
to  the  debts  of  the  next  of  kin.  Wynkoop 
V.  Myers,  17  Civ.  Pro.  (iV.  Y.)  443,  7  A'^,  Y. 
Supp.  898,  26  A'.  ]'.  S.  R.  81. 

66.  North  Carolina.— An  administra- 
tor who  recovers  damages  of  one  for  negli- 
gently causing  the  intestate's  death.,  holds 
the  fund  solely  for  the  use  of  those  entitled 
under  the  statute  of  distributions,  and  free 
from  the  claims  of  creditors  and  Ie<;atec3 
(code,  §  1 500),  subject,  however,  to  commis- 
sions and  reasonable  counsel  fees.  Paker 
V.  Raleigh  Or*  G.  R.  Co.,  91  N.  Car.  308. 

The  portion  of  the  recovery  due  the 
widow  in  this  case,  released  to  the  defend- 
ant, is  chargeable  with  its  share  of  such 
expei.ses,  and  the  defendant  gets  no  benefit 
under  the  assignment  until  the  pro  rata 
amount  thereof  is  ascertained  and  paid. 
Raker  v.  Raleigh  <S~»  G.  R.  Co.,  91  A^.  Car. 
308. 

In  actions  under  the  statute,  for  damages 
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for  negligently  causing  the  death  of  the  in- 
testate, if  there  be  no  next  of  kin  who  are 
entitled  to  the  recovery  under  the  statute 
of  distributions,  the  recovery  goes  to  the 
university.  Warner  v.  IVestern  N.  C.  R. 
Co.,  25  Am.  &•  Eng.  R.  Cas.  432,  94  N.  Car. 
250. 

W7.  Ohio. — The  amount  recovered  in 
an  action  under  the  act  of  1851  is  for  the 
exclusive  benefit  of  the  widow  and  next  of 
kiii,  and  is  to  be  distributed  among  them  in 
tlie  proportions  provided  by  law  in  relation 
to  the  distribution  of  personal  estates  of 
persons  dying  intestate.  The  risk  of  ascer- 
taining the  persons  entitled  to  the  benefits 
of  the  recovery,  and  the  duty  of  making 
tiie  distribution,  are  not  imposed  on  the  de- 
fendant, but  on  the  personal  representa- 
tives of  the  deceased.  Weidner  v,  Rankin, 
26  Ohio  St.  522. 

08.  Oregon. — The  damages  recover- 
able by  a  personal  representative  under  the 
code,  §  367,  are  assets  of  the  estate  and  are 
to  be  determined  in  amount  by  the  pecu- 
niary loss  to  the  estate  resulting  from  the 
death;  and  //  seems  that  money  derived 
from  insurance  on  the  life  of  the  deceased 
cannot  be  deducted  in  determining  such 
loss.  Laddv.  Foster,  12  Saivy.  (U.  S.)  547, 
31  Fed.  Rep.  827. — QUOTING  Holmes  v. 
Oregon  &  C.  R.  Co.,  6  Sawy.  294;  Franklin 
V.  South  Eastern  R.  Co.,  3  H.  &  N.  211. 
Kr.viKWiNG  Bradburn  v.  Great  Western  R. 
Co.,  L.  R.  10  Ex.  I. 

Ol).  TeniK's.see. — Under  the  provisions 
of  the  statuti.'s  the  husband  is  entitled  to 
the  damages  which  may  be  recovered  for  an 
injury  to  the  wife  resulting  in  death,  and  not 
the  next  of  kin.  Trajford  v.  AUims  Exp. 
Co.,  8  Lea  (Tenn.)  96.  — Revikwing  Tilley 
V.  Hudson  River  R.  Co.,  24  N.  Y.  471. — 
Distinguished  in  Webb  v.  East  Tenn.,  V. 
&  G.  R.  Co.,  42  Am.  &  Eng.  R.  Cas.  44,  88 
Tenn.  119,  12  S.  W.  Rep.  428.  FOLLOWED 
IN  Chicago.  St.  L.  &  N.  O.  R.  Co.  v. 
Pounds,  II   Lea  (Tenn.)  127. 

70.  Texas — Rev.  St.  art.  1882  has  no 
application  to  any  matter  which  does  not 
properly  and  strictly  pertain  to  the  estate  of 
the  decedent.  Hence,  any  money  which 
might  be  recovered  from  a  rail  way  company 
for  the  benefit  of  the  parent  of  one  who  had 
been  killed  tjy  its  negligence,  could  in  no 
event  be  paid  to  creditors  or  distributed 
generally  to  heirs  under  the  statute  of  de- 
scents and  distril)utioii,  and  hence  could 
form  no  part  of  the  estate.     This  construc- 


tion of  the  statute  is  not  aflfectea  by  the 
fact  that  the  law  confers  power  on  the  ad- 
ministrator or  executor  to  prosecute  the 
action,  if  suit  be  not  brought  within  three 
months  after  tlie  death  of  the  deceased  by 
the  parties  cntMed  to  the  benefit  of  the 
action.  Houston  (S-»  T.  C.  /v'.  Co.  v.  Nook,  60 
Te.r.  403. 

Suit  was  prosecuted  against  a  railroad 
company  for  killing  a  man,  for  the  benefit  of 
the  widow  and  a  child.  The  jury  found 
damages  and  apportioned  them  between  the 
widow  and  child.  It  appeared  that  botli 
parents  of  the  man  were  living,  and  the 
company  moved  for  a  new  trial  on  the 
ground  that  the  suit  should  have  been 
prosecuted  for  the  benefit  of  them  also, 
whereupon  plaintiffs  tendered  a  release  by 
the  parents  of  all  claims  for  damages. 
J/eM,  that  the  error  was  not  cured,  as  it 
could  not  be  assumed  that  the  verdict  was 
for  the  same  amount  of  damages  that  it 
would  have  been  if  the  release  had  been 
executed  before  verdict.  Ft.  Worth  &-'  D. 
C.  R.  Co.  V,  Wi/son,  85  Tex.  516,  22  S.  W. 
Rep.  578. 

71.  England. — Where  a  company,  sued 
for  causing  the  death  of  a  person,  pays 
money  into  court,  the  widow  of  the  de- 
ceased takes  one  third  of  it  and  the  chil- 
dren the  remaining  two  thirds.  Sanderson 
V.  Sanderson,  36  L.  T.  847. 

Where  a  railway  company  pays  money  to 
the  executors  of  a  person  killed  by  it,  the 
chancery  division,  in  an  action  hrougiit  by 
the  executors  asking  for  a  declaration  as  to 
the  persons  entitled  to  the  money,  may  dis- 
trib  te  the  fund  amongst  such  relatives  of 
the  deceased  as  suffered  damage  by  reason 
of  the  death,  in  the  same  manner  as  a  jury 
could  have  done  in  an  action  under  Lord 
Campbell's  Act.  Buhner  v.  Buliner,  L.  R. 
2S  Ch.  D.  409,  53  L.  J.  Ch.  D.  402,  32  W. 
R.  380. 

IV.  THE  WRONGFUL  ACT,  NEGLECT,  OR 
DEFAULT. 

I.  In  General. 

72.  Rule   of  strict   liability.— The 

law  holds  railroad  companies  liable  for  the 
slightest  negligence,  and  compels  them  to 
repel,  by  satisfactory  proof,  every  imputa- 
tion of  such  negligence ;  and  therefore, 
where  tiie  death  of  a  passenger  on  a  rail- 
road is  caused  by  the  slightest  neglect, 
against  which   human  prudence  and  fore- 


764 


DEATH   BY   WRONGFUL  ACT,  73-75. 


«> 


*4     < 


sight  could  have  guarded,  the  company  is 
liable  in  damages  for  such  death.  Balti- 
more <S-  O.  R.  Co.  V.  Noell,  32  Gra:t.  ( Fa.) 
394.— Quoted  in  Richmond  &  D.  R.  Co.  v. 
Medley,  75  Va.  Xf^i^.— Baltimore  &*  O.  R.  Co. 
V.  Wightman,^^  Gratt.  {Va.)  431,  17  Am. 
Ry.  Rep.  351. 

73.  Net^lcct  or  default  of  servants. 
— Under  Iowa  Rev.  St.  of  i860,  §  41 11,  pro- 
viding for  the  recovery  of  damages  for 
death  produced  by  the  wrongful  act  of  the 
defendant,  a  corporation  is  liable  in  a  civil 
action  for  the  wrongful  acts  of  its  servants 
producing  death  while  in  its  employment. 
Donaldson  v.  Mississippi  <S~»  M.  R.  Co.,  18 
Jffwa  280.—  Explained  in  Sherman  v. 
Western  Stage  Co.,  24  Iowa  515.  Fol- 
lowed IN  Philo  V.  Illinois  C.  R.  Co.,  33 
Iowa  47. 

The  action  is  not  confined  to  criminal 
acts.  Donaldson  v.  Mississippi  <S-»  M.  R. 
Co.,  18  Iowa  280.  Central  R.  &*  B.  Co.  v. 
Roach,  70  Ga.  434.  —DISTINGUISHING  Mc- 
Donald V.  Eagle  &  P.  Mfg.  Co.,  68  Ga.  839. 
Not  FOLLOWING  Daly  v.  Stoddard,  66  Ga. 
145;  McDonald  v.  Eagle  &  P.  Mfg.  Co.,  67 
Ga.  761. 

74.  Proximate  cause  of  death  must 
be  act  or  default  of  <lcfciidaiit.— The 
wrongful  act  of  a  carrier  in  leaving  its  in- 
jured passenger  on  the  track  exposed  to 
great  and  known  peril,  without  mind 
enough  to  care  for  himself,  is  the  proximate 
cause  of  his  death.  Cincinnati,  /.,  St.'L. 
&*  C.R.  Co.  V.  Cooper,  120  /nd.  469,  22  A^. 
E.  Rep.  340,  6  L.  R.  A.  241. 

Where  an  injury  to  a  passenger,  causcv' 
by  the  negligence  of  the  carrier,  is  such  as 
to  render  the  system  of  the  injured  man 
liable  to  take  on  disease,  and  to  so  enfeeble 
the  system  as  to  make  it  less  likely  to  resist 
the  inroads  of  the  disease  when  it  does  set 
in,  and  death  results,  the  death  is,  in  legal 
contemplation,  attributable  to  the  negli- 
gence of  tiie  carrier.  Terre  Haute  &^  I.  R. 
Co.  V.  lUicIc,  18  Am.  &>  Eng.  R.  Cas.  234,  96 
Ind.  346,  49  .-/;//.  Rep.  168. —  Following 
Hrown  11.  Chicago,  M.  &  St.  P.  R.  Co.,  54 
Wis.  342,  41  Am.  Rep.  41. — Approved  in 
Pullman  Palace  Car  Co.  7/.  Laack,  143  111. 
243. 

Where,  through  the  negligence  of  a  com- 
pany in  not  keeping  its  engine  in  proper 
repair,  a  dwelling  house  was  set  on  fire,  and 
a  child  asleep  therein  burned  to  death,  such 
death  is  not  too  remote  from  the  neglect 
causing  such   fire  to   relieve  the  railroad 


company  from  liability.  Rajnowski  v.  De- 
troit, B.  C.  &>  A.  R.  Co.,  74  Mich.  20,  41  N. 
W.  Rep.  847. 

Where  it  appears  that  the  intestate  was 
not  in  danger  by  reason  of  the  proximity 
of  a  fire,  but  that  she  voluntarily  advanced 
towards  it,  going  a  distance  of  about  fifty 
rods,  and  attempted  to  extinguish  it,  and  it 
also  appears  that  the  intestate  had  no  in- 
terest in  the  property  which  was  on  fire,  the 
proximate  cause  of  her  death  was  her  vol- 
untary act  in  attempting  to  extinguish  the 
fire,  and  there  can  be  no  recovery.  Pike  v. 
Grand  Trunk  R.  Co.,  38  Am.  &•  Eng.  R. 
Cas.  336,  39  Fed.  Rep.  255. — DISTINGUISH- 
ING Pagev.  Bucksport,  64  Me.  51  ;  Siickney 
V.  Maidstone,  30  Vt.  738.  Quoting  Mil- 
waukee &  St.  P.  R.  Co.  V.  Kellogg.  94  U. 
S.  469.— Scale  v.  Gulf,  C.  &^  S.  E.  R.  Co.,  65 
Tex.  274,  57  Am.  Rcp.602. — Explained  in 
Liming  v.  Illinois  C.  R.  Co.,  81  Iowa  246. 

75.  Accidents  to  pa-ssciiKcrs.  — 
Where  a  passenger,  by  reason  of  the  failure 
of  the  train  employes  to  call  the  stations, 
attempts  to  alight  at  a  station  called  by  a 
fellow  passenger,  not  his  destination,  and  is 
thrown  from  the  platform  to  the  track  by 
the  sudden  starting  of  the  train,  and  after- 
wards, while  upon  the  track  between  the 
station  and  his  destination,  in  a  partially 
unconscious  condition  from  his  fall,  is  neg- 
ligently run  down  and  killed  by  a  passenger 
train  in  charge  of  employes  having  knowl- 
edge of  his  fall  and  condition  of  mind,  the 
company  is  liable  because  of  its  duty,  hav- 
ing knowledge  of  his  fall  and  mental  con- 
dition, to  use  care  to  protect  him  from  its 
trains.  Cincinnati,  I.,  St.  L.  &'  C.  R.  Co.  v. 
Cooper,  120  Ind,  469,  22  A'.  E.  Rep.  340,  6  L. 
R.  A.  241. 

In  such  a  case  the  company  is  chargeable 
with  knowledge  of  the  running  of  trains 
upon  its  road,  and  to  render  the  company 
liable  it  is  sufficient  that  the  accident,  with- 
out being  foreseen,  was  sucii  as  might  nat- 
urally result.  Cincinnati,  I.,  St.  L.  &>  C. 
R.  Co.  v.  Cooper,  1 20  Ind.  469,  22  A^.  E.  Rep 
340,  6  L.  R.  A.  241. 

A  railroad  company  which  was  in  the 
hands  of  a  receiver  gave  permission  to  an- 
other company  to  approach  a  station  over 
its  track.  Such  tompany  notified  the  yard- 
master  that  it  would  run  an  extra  train  on 
a  certain  day,  who  in  turn  communicated 
the  intelligence  to  the  foremen  of  the  dif- 
ferent switch-engines ;  but  one  of  these 
failed  to  notify  his  engineer,  who  ran  iiis 
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engine  into  a  train  and  killed  a  passenger. 
The  train  was  behind  time, and  underarule 
of  the  company  the  engineer  had  a  right  to 
occupy  the  track  with  his  engine.  Held, 
that  the  receivers  were  liable,  as  it  appeared 
that  the  want  of  notice  prevented  the  en- 
gineer from  keeping  a  proper  lookout  for 
the  train.  Eddy  v.  Letcher,  57  Fed.  Rep. 
115. 

70.  Injuries  received  in  loading; 
and  unloading  carM.— In  loading  lumber 
on  cars  the  company  placed  it  in  separate 
piles  which  were  held  in  place  by  stakes  on 
either  side  and  fastened  on  the  top  by  cross- 
pieces.  Tiie  lumber  was  safely  carried  to 
the  place  of  destination,  and  plaintiff's  in- 
testate and  another  sent  to  unload  it,  and 
upon  removing  the  cross-pieces  the  lumber 
fell  on  plaintiff's  intestate  and  killed  him. 
Held,  that  the  company  was  not  liable,  as  it 
was  not  bound  to  so  load  its  cars  that  no 
accident  could  happen  In  unloading  them. 
Hulse  V.  Ne7u  York,  O.  &*  W.  R.  Co.,  71 
Hun  (N.  V.)  40. 

N.  was  unloading  defendant's  car  at  the 
place  on  a  side  track,  where,  by  agreement 
with  the  owners  of  the  freight,  they  had 
been  left  for  unloading,  and  at  the  very 
point  designated  by  defendant's  agent, 
using  his  team  for  that  purpose  as  the  par- 
ties contemplated  when  the  arrangement 
was  made.  While  thus  engaged  a  locomo- 
tive approached  on  the  main  track,  and  his 
horses  becoming  frightened,  he  received  an 
injury  resulting  In  death.  There  were  other 
tracks  whicli  might  have  been  used  at  the 
time.  Held,  that  it  was  a  part  of  the  agree- 
ment between  the  owners  of  the  freight  and 
the  railroad  that  the  person  going  for  the 
freight  should  not  be  molested  in  his  per- 
son or  property  by  any  act  of  the  company ; 
and  that  running  its  engine  over  that  track 
was  a  clear  act  of  negligence  and  breach  of 
duty  on  part  o(  the  company  toward  N.,  for 
which  a  recovery  might  be  had  by  N.'s  per- 
sonal representatives.  Newsonv.  Neiu  York 
C.  R.  Co..  29  A^.   Y.  383. 

Plaintiff's  intestate  was  killed  while  en- 
gaged in  loading  a  car  on  a  side  track,  by 
an  engine  which  had  been  sent  on  the  side 
track  to  pick  up  other  cars.  It  appeared 
that  the  engine  was  driven  at  a  reckless  rate 
of  speed  against  the  car.  Held,  that  it  was 
the  engineer's  business  to  know  what  cars 
he  was  to  remove,  and  to  anticipate  that 
some  one  might  be  at  those  not  to  be 
moved,  and  to  run  his  engine  accordingly; 


and  a  failure  to  do  so  was  negligence  ren- 
dering the  company  liable.  Jaiobson  v.  St. 
Paul  &*  D.  R.  Co.,  41  Minn.  206,  42  A^.  VV. 
Rep.  932. 

77.  Killing  intoxicated  i>er.sons.— 
The  fact  that  a  passenger  is  intoxicated  will 
not  relieve  a  carrier  from  liability  for  leav- 
ing him  on  the  track,  where  his  being  thrown 
from  the  train  to  the  track  is  caused  by  the 
negligence  of  the  company.  Cincinnati,  I., 
St.  L,  (&*  C.  A'.  Co.  v.  Cooper,  120  Ind.  469, 
22  A^.  E.  Rep.  340,  6  L.  R.  A.  241. 

A  conductor  requiring  an  intoxicpted  man 
to  leave  the  train  for  non  payment  of  fare 
does  not  render  the  carrier  liable  for  the 
death  of  the  man  from  exposure,  where  the 
conductor  did  not  have  reasonable  ground 
to  believe  that  the  man  was  unable  to  find 
his  way  or  walk  to  the  nearest  house  or  to 
the  railroad  station,  or  even  to  his  own 
father's  house,  which  was  not  far  away. 
Roseman  v.  Carolina  C.  R.  Co.,  112  N.  Car. 
709,  16  S.  E.  Rep.  766. 

A  drunken  passenger  upon  a  train  was, 
owing  solely  to  his  condition,  carried  past 
his  destination,  and  then,  failing  to  compre- 
hend his  liability  to  pay  further  fare  or  to 
get  off  the  train,  he  was  removed  lawfully 
from  the  train  and  placed  a  short  distance 
from  the  track.  Subsequently  he  wandered 
upon  the  track,  where  he  was  run  over  and 
killed  by  another  train  at  a  point  where 
those  in  charge  of  the  latter  train  did 
not  and  could  not  see  him  in  time  to 
prevent  the  accident.  Held,  that  the  com- 
pany was  not  liable  for  his  death,  and 
was  not  shargeable  with  notice  of  his 
condition  or  whereabouts.  McClelland  v. 
Louisville,  N.  A.  &*  C.  R.  Co.,  18  Am.  6- 
Eng.  R.  Cas.  260,  94  /nd.  276. 

A  person  was  killed  by  a  locomotive  col- 
liding with  his  wagon  and  team  while 
in  the  act  of  crossing  a  railroad  track 
at  a  public  crossing  in  the  night-time. 
The  proofs  showed  that  the  night  was 
very  calm,  still,  and  dark  ;  that  the  train  was 
lighted  up,  and  there  was  a  bright  head- 
light, and  nothing  to  obstruct  its  view  from 
the  deceased,  as  it  was  approaching,  for 
some  distance  ;  that  he  must  have  heard  the 
noise  ;  that  he  was  addicted  to  hard  drink- 
ing, and  was  probably  under  the  Influence 
of  liquor;  and  that  his  team  came  upon  the 
crossing  in  a  run,  so  as  not  to  be  seen  by 
those  in  charge  of  the  train  until  it  was 
upon  the  track.  Held,  that,  owing  to  the 
negligence   of  the  deceased,   no    recovery 
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could  be  had  by  his  personal  representative 
against  the  company  for  causing  his  death 
and  injury  to  his  team  and  wagon.  Chicago, 
K.  I.  6-  P.  R.  Co.  V.  .Bell,  70  ///.  102.— 
Quoted  in  Chicago  &  N.  W.  R.  Co.  v. 
Gertsen,  15  111.  App.  614. 

78.  Killing  i>ersoiis  assisting:  em- 
ployes.— Plaintiff's  intestate  went  upon 
the  company's  unfenccd  premises  volunta- 
rily 10  assist  in  turning  a  turntable  and  was 
killed  by  an  engineer  pushing  cars  against 
one  which  stood  near  the  turntable,  and 
wliich,  in  turn,  struck  the  intestate.  Held, 
that  it  was  not  negligence  for  the  company 
to  fail  to  ascertain  whether  any  person  was 
behind  the  car.  Lehey  v,  Hudson  River  R. 
Co.,  4  Roil.  (iV.  V.)  204.— Applying  Dcgg 
V.  Midland  R.  Co.,  i  H.  &  N.  773.  Distin- 
guishing Tuff  V.  Warman,  15  C.  B.  N.  S. 
573,  27  L.  J.  C.  P.  322  ;  Carroll  v.  New  Ha- 
ven R.  Co.,  I  Duer  (N.  Y.)  574;  Evansville 
&  C.  R.  Co.  V.  Lowdermilk,  1 5  Ind.  120. 

79.  Kunniiijf  over  persons  on  track. 
— Where  a  train  of  cars  was  moving  back- 
wards, within  the  limits  of  an  incorporated 
town,  while  the  deceased  was  walking  on 
the  track  in  the  direction  in  which  the  train 
was  moving,  and  no  person  was  stationed  to 
keep  a  lookout,  and  the  cars  ran  over  and 
killed  the  deceased,  the  company  was  guilty 
of  negligence.  Savannah  &^  JM.  R.  Co.  v. 
Shearer,  ^8  Ala.  672,  20  Am.  Ry.  Rep.  ii,l\. 
— Distinguished  in  East  Tenn.,  V.  &  G. 
R.  Co.  V.  King,  81  Ala.  177;  Memphis  &  C. 
R.  Co.  V.  Womack,  37  Am.  &  Eng.  R.  Cas. 
308,  84  Ala.  149,  4  So.  Rep.  618. 

Where  a  caboose  and  two  cars,  a  half 
mile  or  more  from  the  point  where  they 
became  detached  from  the  remamder  of  the 
train,  ran  over  and  killed  the  plaintiff's  in- 
testate—//^-W,  that  the  conductor  and  brake- 
man,  who  were  in  the  cupola  of  the  caboose, 
were  negligent  in  not  sooner  discovering 
the  fact  that  they  were  detached,  and  in  not 
being  upon  the  tops  of  the  cars  where  they 
could  control  their  motions  and  give  warn- 
ing of  danger.  Farley  v.  Chicago,  R.  I.  &* 
P.  R.  Co.,  2  Am.  &•  Eng.  R.  Cas.  108,  56 
/07CUI  337,  9  N.  W.  Rep.  230.— Foli.owed  in 
Rayburn  v.  Central  Iowa  R.  Co.,  74  Iowa 
637,  38  N.  W.  Rep.  520. 

It  is  wilful  negligence  in  a  railroad  com- 
pany to  permit  either  a  train  of  cars  or  a 
single  car  to  move  on  tits  track  in  a  city  or 
town  without  some  servant  in  position,  both 
to  give  warning  of  its  approach  and  to  con- 
trol its  movements.    And  where,  by  reason 


of  such  negligence,  a  servant  of  the  com- 
pany who  is  on  the  track  in  discharge  of  his 
duty  is  struck  and  killed  by  a  moving  train 
or  car,  his  administrator  may  recover  uf  the 
company  under  the  statute.  Louisville &^  N. 
R.  Co.  w.  Foils,  ()2Ky.  2,0,  17  S.  M'.  Rep.  185. 
— Following  and  quoting  Shelby  v. 
New  Orleans  &  T.  P.  R.  Co..  85  Ky.  224; 
Conley  v.  New  Orleans  &  T.  P.  R.  Co.,  89 
Ky.  402. 

80.  Felonious  killing;.  —  No  action 
can  be  maintained,  either  at  commun  law 
or  under  the  Kentucky  statute,  by  the  per- 
sonal representative  for  the  destruction  of 
his  intestate's  life,  where  the  injury  from 
which  death  resulted  was  wilfully  and  in- 
tentionally inflicted.  M'iiiuegar  v  Central 
Pass.  R.  Co.,  2)A-^»'-  &^  £^"^-  ■/''•  ^'  -•  462,85 
Ky.  547.  4  •5>".  IV.  Rep.  237. 

The  action  may  be  maintained,  notwith- 
standing that  the  act  causing  the  death  is  a 
felony,  and  the  wrong-doer  has  not  yet  been 
tried  therefor.  Wise  v.  Teerpentiiiig,  2  Ediii. 
Sel.  Cas.  (A'.  Y.)  112. 

The  widow  of  a  passenger  killed  on  a 
railroad,  in  order  to  recover  damages,  must 
either  prosecute  for  the  felony  as  prescribed 
by  Georgia  Code,  §  2970,  or  make  it  appear 
that  there  is  a  good  excuse  for  her  failure 
to  do  so;  but  the  non-residence  of  the 
widow,  her  poverty,  and  her  ignorance  of 
who  the  real  felon  is,  will  not  avail  her  as 
an  excuse.  Sawtell  v.  Western  &>  A,  R,  Co., 
61  Ga.  567. 

In  an  action  for  damages  for  killin'".  '■'._.„ 
a  homicide  resulting  from  a  ci<l!i. '  ,  -i 
trains  is,  prima  facie,  felonious,  wit  '  .  ,-* 
scope  of  Ga.  Code,  §  2970,  declaring  .h-- 
the  injury  amounts  to  a  felony  the  pe  .1 
injured  must  concurrently  or  previously 
prosecute  therefor,  or  allege  a  good  excuse 
for  failure  to  prosecute.  Western  &*  A.  R. 
Co.  V.  Sawtell,  65  Ga.  235. 

2.  Instantaneous  Death, 

81.  The  general  rule.— An  adminis- 
trator of  a  person  killed  by  a  collision  on  a 
railway  cannot  maintain  an  action  for  such 
injury  under  Mass.  St.  1842,  ch.  81,  §  i,  where 
the  death  of  the  intestate  was  instantaneous 
with   the   collision.     Kearney  v.  Boston  S^ 

IV.  R.  Corp.,  9  Cush.  (Mass.)  108. — Follow- 
ing Carey  v.  Berkshire  R.  Co.,  1  Cush.  475. 
That  statute  supposes  the  party  deceased 
to  have  been  once  entitled  to  an  action  for 
the  injury,  and  either  to  have  commenced 
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the  action  and  subsequently  died,  or  being 
entitled  to  bring  it,  to  have  died  before  ex- 
ercising that  right.  Kearney  v.  Boston  &» 
W.  R.  Corp.,  9  Cnsh.  (Mass.)  io8.— DISTIN- 
GUISHED IN  Roach  V.  Consolidated  Im- 
perial Min.  Co.,  7  Sawy.  (U.  S.)  224.  Fol- 
lowed IN  Hollenbeck  v.  Berkshire  R. 
Co.,  9  Cush.  (Mass.)  478.  Nor  followed 
IN  Clark  V.  Manchester,  62  N.  H.  577. 
Reviewed  in  Bancroft  v.  Boston  &  W.  R. 
Corp.,  II  Allen  (Mass.)  34. 

An  action  for  personal  injuries  caused  by 
falling  a  distance  of  forty  feet,  and  resulting 
in  instant  death  on  reaching  the  ground, 
cannot  be  maintained.  Moran  v.  Hollings, 
125  JSIass.  93. 

A  husband  cannot  maintain  an  action  for 
the  loss  of  his  wife's  services  where  it  ap- 
pears that  she  was  killed  instantly.  Grosso 
V.  Delaware,  L.  &>  W.  K.  Co.,  50  N.  J.  L. 
317,  II  Cent.  Kep.  574,  13  Atl.  Rep.  233. 
Lucas  V,  New  York  C.  R.  Co.,  21  Bard.  (N. 
]'.}  245. — Reviewed  in  Green  v.  Hudson 
River  K.  Co.,  16  How.  Pr.  (N.  Y.)  263. 

Under  the  Tenn.  Code  in  force  in  1S65 
the  killing  of  a  man  is  not  of  itself  a  cause 
of  civil  action.  The  damages  recoverable 
are  for  what  was  incurred  or  suffered  while 
the  person  lived.  If  the  killing  be  abso- 
lutely instantaneous,  damages  are  not  re- 
coverable, for  that  would  be  giving  dam- 
ages for  the  mere  act  of  killing.  Lou/sj'iV/e 
&^  N.  R.  Co.  V.  Burke,  6  Coldiv.  {Tenn.)  45. 
— Followed  in  Louisville  &  N.  R.  Co.  v. 
Connor,  2  Baxt.  (Tenn.)  3S2.  Not  fol- 
lowed IN  Clark  V.  Manchester,  62  N.  H. 
577.  Overruled  in  Nashville  &  C.  R. 
Co.  V.  Prince,  2  Heisk.  (Tenn.)  580;  East 
Tenn.,  V.  &  G.  R.  Co.  v.  Mitchell.  1 1  Heisk. 
400.  Reviewed  in  Louisville  &  N.  R.  Co. 
V.  Gower,  31  Am.  &  Eng,  R.  Cas.  168,  85 
Tenn.  465. 

HU.  Its  scope  ami  extent. — Where 
an  action  is  not  by  a  rehitive  of  the  deceased 
for  his  death,  under  section  1510  of  the 
Miss.  Code,  but  is  by  the  personal  represen- 
tative for  injury  to  the  deceased,  there  can 
be  no  recovery,  if  it  appears  that  there  was 
no  appreciable  length  of  time  after  the  in- 
jury before  death  ensued.  Illinois  C.  R.  Co. 
V.  Pentlergrass,   69  Miss.   425,    12  So.  Rep. 

954. 

In  determining  whether  a  cause  of  action 
accrued  to  a  party  who  was  fatally  injured 
by  the  negligence  of  another,  the  test  is 
whether  he  lived  after  the  injury,  and  not 
the  length  of  time  he  lived  thereafter.  Kel- 


low  v.  Central  loiva  R.  Co.,  21  Am.  &*  Eng. 
R.  Cas.  485,  68  Iowa  470,  23  A^.  W.  Rep.  740, 
27  N.  W.  Rep.  466. 

The  continuance  of  life  after  the  acci- 
dent, and  not  insensibility  or  want  of  con- 
sciousness, is  the  test  by  which  to  determine 
whether  a  cause  of  action  survives.  So 
where  a  passenger  lived  15  minutes  after 
the  accident,  but  was  unconscious  during 
the  time,  the  action  is  maintainable.  Ban- 
croft V.  Boston  &•  W.  R.  Corp.,  11  AlL-n 
{Muss.)  34.  —  Following  Hollenbeck  t/. 
Berkshire  R.  Co.,  9  Cush.  (Mass.)  478.  Re- 
viewing Kearney  t'.  Boston  &  W.  R.  Corp., 
9  Cush.  108. — Hollcnlieclcv.Bcrksliire  R.  Co., 
9  Cush.  478. — Following  Kearney  v.  Bos- 
ton &  W.  R.  Corp.,  9  Cush.  108. —  Fol- 
lowed in  Bancroft  v.  Boston  &  W.  R. 
Corp.,  II  Allen  34. 

Deceased,  somewhat  intoxicated,  was  last 
seen  alive  walking  on  defendant's  railroad 
track,  in  the  town  of  Cofleeville,  about 
twelve  o'clock  at  night.  Shortly  afterwards 
a  train  passed,  running  about  forty  miles 
an  hour,  and  after  that  another  train,  run- 
ning slowly;  and  the  next  morning  his 
mutilated  remains  were  found  scattered 
along  the  track  about  ninety  yards,  it  being 
evident  that  he  was  run  over  by  a  swiftly 
moving  train.  Defendant's  em [jloyes  knew 
nothing  of  the  occurrence  at  the  time.  In 
an  action  by  tlie  personal  representatives  for 
injuries  to  the  decedent — //t-A/,  that  plaintiff 
could  not  recover,  since  the  jury  would  not 
be  w;irranted  in  finding  that  deceased  sur- 
vived the  injury  for  any  appreciable  space  of 
time.  Illinois  C.  R.  Co.  v.  Pendergrass,  69 
Miss.  425,  12  So.  Rep.  954. 

8;j.  Under  Msis.sae1iiisetts  "Kni- 
plo.vers'  I.iabilit.y  Act."— Under  the 
Statute  of  1887,  ch.  270,  g  3,  as  amended  by 
the  Statute  of  1888,  ch.  155,  the  notice  re- 
quired to  be  given  to  an  employer  upon  the 
instantaneous  deatii  of  an  employe  may  be 
given  by  his  widow.  Gust af sen  v.  Wash- 
burn 6^  M.  Mfg.  Co.,  1 53  Alass.  468,  27  A'. 
E.  Rep.  179. 

Such  notice  may  be  given  by  some  one  in 
his  behalf  within  thirty  days  from  the  oc- 
currence of  the  accident,  or  by  the  execu- 
tor or  administrator  within  thirty  days 
after  his  appointment.  Daly  v.  iXe^v  fersey 
S.  &'  I.  Co.,  155  Mass.  I,  29  A'.  E.  Rep.  507. 
—Quoted  in  Jones  v.  Boston  &  A.  R.  Co., 
157  Mass.  51. 

In  an  action  under  the  St.  of  1887,  ch,  270, 
for  causing  the  death  of  a  brakeman,  who, 
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no  one  having  'seen  the  accident,  was  ap- 
parently killed  by  reason  of  his  head  com- 
ing in  contact  with  a  bridge  while  riding 
on  the  top  of  a  tall  refrigerator  car  attached 
to  the  rear  end  of  the  caboose  of  a  freight 
train,  the  f;icts  that  the  speed  of  the  t-ain 
was  about  twenty  miles  an  hour,  and  the 
lesions  upon  his  head  were  sufficient  to 
produce  instant  death,  but  the  men  in  the 
caboose,  although  very  near  him,  heard  no 
outcry,  and  that  the  defendant's  workmen 
upon  another  train,  who  picked  up  the  dead 
body,  were  not  called  as  witnesses,  justify 
the  inference  that  he  died  instantly  or 
without  conscious  suffering.  Maker  v. 
Boston  &'  A.  R.  Co.,  1 58  Mass.  36,  32  N.  E. 
Rep.  950. — Reviewing  Corcoran  v.  Boston 
&  A.  R.  Co.,  133  Mass.  507;  Riley  ».  Con- 
necticut River  R.  Co.,  135  Mass.  292. 

Leaving  to  conjecture  the  question 
whether  an  employe  of  a  railroad,  who  was 
injured  at  a  certain  time,  regained  con- 
sciousness before  his  death  on  t'"e  same 
day,  is  not  a  sufficient  compliance  with  the 
provisions  of  the  St.  of  1887,  ch.  270,  §  2. 
Hodnett  v.  Boston  &*  A.  R.  Co.,  156  Mass. 
86,  30  A^  E.  Rep.  224. 

84.  Effect  of  statutes  providing 
for  survival  of  the  cause  of  action. — 
Under  Conn.  Rev.  St.  tit.  i,  §  83,  an  ac- 
tion can  be  maintained  where  the  death  is 
instantaneous.  Murphy  v.  New  York  <&- 
A^.  H.  R.  Co.,  30  Conn.  184. 

Under  Miss.  Code  1880,  §§  2078,  2079,  by 
which  the  right  to  maintain  all  personal 
actions  survives  to  the  personal  representa- 
tives of  a  decedent,  an  action  cannot  be 
maintained  by  an  administrator  for  injuries 
causing  the  death  of  his  intestate,  if  the 
death  was  instantaneous.  Illinois  C.  R.  Co. 
V.  Pendergrass,  69  Miss.  425,  12  So.  Rep.  954. 
— Following  Vicksburg  &  M.  R.  Co.  v. 
Phillips,  64  Miss.  693.  Quoting  Brown  v. 
Buffalo  &  S.  L.  R.  Co.,  22  N.  Y.  191. 

At  common  law  a  right  of  action  for  a 
tort  died  with  the  person  injured,  but  under 
So.  Car.  Gen.  St.  §§  2 183- 2 186  a  right  of 
action  and  recovery  for  a  personal  injury 
resulting  in  death  is  given  to  the  legal 
representative  of  the  deceased  for  the  ben- 
efit of  certain  dependent  kindred  against 
the  party  whose  wrongful  act  caused  such 
death,  wherever  the  party  injured,  if  he 
were  still  alive,  could  recover  for  such  in- 
jury. Therefore,  the  right  of  action  by  t.ie 
administrator  is  not  defeated  by  the  fact 
that  the  intestate  had  died  instantly  from 


the  injury.  Reed  v.  Northeastern  R.  Co., 
37  So.  Car.  42. 

When  the  death  is  alleged  in  the  com- 
plaint to  have  been  instantaneous  with  the 
accident  causing  it,  no  right  of  action  could 
have  accrued  to  the  deceased,  because  the 
life  closed  with  the  accident,  and  none 
could  therefore  accrue  to  his  personal  rep- 
resentative. The  complaint,  therefore,  is 
fatally  defective.  Belding  v.  Black  Hills  Sr* 
Ft.  P.  R.  Co.,  (S.  Dak.)  52  Am.  &'  Eng.  R. 
Cas.  624,  53  A^  IV.  Rep.  750. 

The  Tennessee  statute  makes  no  distinc- 
tion between  the  cases  where  the  injured 
party  lives  a  time  and  where  death  is  in- 
stantaneous. The  cause  of  action  accrues 
at  the  date  of  the  injury,  and  is  the  same, 
whether  brought  by  him  during  life  or  by 
his  personal  representative  after  death. 
Fowlkes  v.  Nashville  &•  D.  R.  Co.,  9  Heisk. 
{Tenn.)  829.— Disapproving  Whitford  v. 
Panama  R.  Co.,  23  N.  Y.  465. — Nashville  &* 
C.  R.  Co.  V.  Prince,  2  Heisk.  580.— Ap- 
proved IN  Roach  z/.  Consolidated  Imperial 
Mm.  Co.,  7  Sawy.  (U.  S.)  224. 

The  purpose  of  the  statute  was  simply  to 
repeal  the  common  law  rule,  that  actions 
for  personal  injuries  die  with  the  person, 
when  death  resultsfrom  the  injury.  Fowlkes 
V.  Nashville  &>  D.  R.  Co.,  9  Heisk.  ( 7V««.) 
829. 

85.  When  action  lies  notwith- 
standing death  was  instantaneous. 
— If  the  conductor  of  a  train  ejected  a  pas- 
senger so  that  he  was  run  over  and  disabled 
by  such  train,  and  another  train  of  the  same 
road  passingshortlyafterwards  extinguished 
what  life  was  left,  a  right  of  action  arose 
whether  the  actual  death  was  caused  by  the 
first  or  second  train.  South  Carolina  R. 
Co.  V.  Ni.x,  68  Ga.  572. 

Under  Nev.  Comp.  L.  p.  39,  §  115,  pro- 
viding a  recovery  for  injuries causingdeath, 
it  is  immaterial  whether  the  death  of  the 
person  injured  is  immediate  or  consequen- 
tial. Roach  V.  Consolidated  Imperial  Min. 
Co.,  7  Satvy.  {U.  S.)  224. — Approving 
Nashville  &  C.  R.  Co.  v.  Prince.  2  Heisk. 
(Tenn.)  580;  Fowlkes  v.  Nashville  &  D.  R. 
Co.,  5  Baxt.  (Tenn.)  663;  Brown  v.  Buffalo 
&  S.  L.  R.Co.,  22  N.  Y.  191. 

Under  the  New  York  Act  of  1847,  an 
action  may  be  maintained  for  causingdeath 
by  wrongful  act,  whether  it  is  instantaneous 
or  not.  Brown  v.  Buffalo  &*  S.  L.  R.  Co., 
22  A^.  V.  191.— Approved  in  Rotich  %>. 
Consolidated   Imperial   Min    Co.     7  Sawv. 
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(U.  S.)  224.    Quoted  in  Illinois  C.  R.  Co. 
V.  Pendergrass,  69  Miss.  425. 

Under  Tex.  Rev.  St.  arts.  2899,  2900,  an 
action  for  actual  damages  lies  in  favorof  the 
parent,  etc.,  for  damages  against  a  corpora- 
tion for  negligently  causing  death,  whether 
an  action  ever  accrued  in  favor  of  the  de- 
ceased or  not.  Such  action  lies  in  case  of 
the  instantaneous  death.  International  i&-» 
G.  N.  R.  Co.  V.  Kindred,  1 1  Am.  &"  Eng.  R. 
Cas.  649,  57  Tex.  491. 

y.  WHO  MAT  SUE.     PASTIES. 
\  I,  In  General. 

86.  Only  persons  named  in  statute 
can  sue.* —  Where  a  statute  gives  the 
cause  of  action  and  designates  the  persons 
who  may  sue,  they  alone  can  sue  and  must 
do  so  within  the  time  prescribed  by  the 
statute.  Oates  v.  Union  Pac.  R.  Co.,  104 
Mo.  514,  16  S.   IV.  Rep.  487. 

Under  Ind.  Code,  §  27,  an  action  for  dam- 
ages for  causing  the  death  of  a  child  must 
be  brought  by  the  father,  or  in  case  of  his 
death  or  desertion  ot  his  family,  by  the 
mother,  or  by  the  guardian  for  his  ward. 
Pittsburgh,  Ft.  W.  &*  C.  R.  Co.  v.  Vining, 
27  Ind.  513, 

Under  a  statute  of  Missouri  authorizing 
an  action  to  recover  damages  for  injuries  to 
a  person,  resulting  in  death,  the  right  of 
action  is  in  the  husband  or  wife  of  the  de- 
ceased for  six  months  after  the  death,  after 
which  time  the  right  vests  absolutely  in  the 
surviving  minor  children,  if  there  are  any. 
The  right  thus  conferred  is  a  conditional  one, 
and  the  plaintiffs  in  such  action  must  bring 
themselves  clearly  within  the  prescribed 
conditions  necessary  to  confer  the  right  of 
action.  Hamilton  v.  Hannidal  &*  St.  J.  R. 
Co.,  39  Kan.  56,  18  Pac.  Rep.  57. 

Under  Ky.  Gen.  St.  ch.  57,  §  3,  providing 
tiiat  the  widow,  heir,  or  personal  representa- 
tive of  one  who  is  killed  by  wilful  neglect, 
may  maintain  an  action  therefor,  there  can 
be  no  action  maintained  by  any  person 
other  than  a  widow,  child,  or  personal  rep- 
resentative. Cincinnati,  N.  O.  &*  T.  P.  R. 
Co.  v.  Adam,  (Ky.)  13  S.  W.  Rep.  428. 

Under  Tex.  Const,  art.  16,  §  26,  a  parent 
cannot  maintain  an  action  to  recover  ex- 
emplary damages  for  the  death  of  one  by 

*  Who  m  .y  bring  action  for  death,  see  note, 
as  Am.  &  Eno.  R.  Cas.  337. 

Who  may  sue  for  negligently  causing  death 
under  Ky.  Gen.  St.  ch.   57,  ^  3,  see  44  Am.  & 
Eno.  R.  Cas.  458,  abstr. 
3  D.  R.  D.— 49. 


gross  negligence.  The  right  of  action  is 
limited  to  the  "  surviving  husband,  widow, 
or  heirs  of  his  or  hei  bod  /."  IVinnt  v.  In- 
ternational 6^^  G.  N.  R.  Co.,  74  Tex.  32,  11 
5.  IV.  Rep.  907. 

87.  Parents,  generally.  —  Infants 
have  legal  rights,  distinct  from  their  parents, 
which  can  be  judicially  asserted  in  suits  in 
their  behalf.  After  death  the  right  of  com- 
pensatory damages  survives  in  the  parent, 
who  can  bring  suit  to  recover.  Hamilton 
v.  Morgan's  L.  &•  T.  R.  &^  S.  Co.,  42  La. 
Ann.  824,  8  So.  Rep.  586. 

An  action  for  the  loss  of  a  child,  killed  by 
the  negligence  or  misconduct  of  a  railroad 
company,  is  properly  brought  in  the  name 
of  both  parents,  and  the  mother  is  properly 
joined.  Pennsylvania  R.  Co.  v.  Zebe,  37  Pa. 
St.  420. 

Parents  are  only  entitled  to  recover  dam- 
ages for  the  death  of  a  child  where  the  fam- 
ily relation  exists  at  the  time  of  the  acci- 
dent. If  the  child  be  free,  either  by  age  or 
emancipation,  and  be  living  apart  from  his 
parents,  and  in  no  way  contributing  to  their 
support,  they  cannot  maintain  such  an 
action.  Lehigh  Iron  Co.  v.  Rupp,  7  Am.  &* 
Eng.  R.  Cas.  25,  100  Pa.  5/.,  95, 12  JV.  N.  C. 

47- 

Under  Colo.  Gen.  St.  of  1883,  §§  1030- 
1032,  giving  a  right  of  action  for  personal 
injuries  causing  death,  and  sections  2529 
and  2530,  rendering  children  liable  for  the 
support  of  indigent  parents,  the  parents  of 
an  unmarried  adult  are  entitled  to  recover 
their  pecuniary  loss  resulting  from  his 
death  from  the  negligence  of  another. 
Denver,  S.  P.  &'  P.  R.  Co.  v.  Wilson,  12 
Colo.  20,  20  Pac.  Rep.  340. 

88.  Father — Under  Ind.  Prac.  Act,  § 
784,  a  father  may  maintain  an  action  for  the 
wrongful  death  of  his  minor  child  ;  but  § 
353  proliibits  the  granting  of  a  new  trial  on 
account  of  the  smallness  of  the  damages  as- 
sessed.    Gann  v.  Worman,  69  Ind.  458. 

A  father  cannot  maintain  an  action  as 
administrator  of  his  deceased  minor  son  to 
recover  damages  for  the  alleged  negligent 
killing  of  his  intestate  unless  there  has  been 
an  emancipation  of  the  infant.  An  aver- 
ment in  the  complaint  that  at  the  time  of 
his  death  said  decedent  was  not,  and  for 
two  months  theretofore  had  not  been,  in 
the  service  of  his  parents,  or  either  of  them, 
is  not  sufficient  to  show  such  an  emancipa- 
tion. Berry  v.  Louisville,  E.  (S-  St.  L.  R, 
Co.,  128  Ind.  484,  28  JV.  E.  Rep.  182. 
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A  father  cannot  .naintain  an  action  as  the 
heir  of  bis  son  who  is  killed  through  the 
wilful  neglect  of  a  railroad  company,  under 
Ky.  Gen.  St.  ch.  57,  §  3,  giving  a  right  of 
action  to  the  widow,  heir,  or  personal  rep- 
resentative of  a  person  so  Ivilled.  Kentucky 
C.  R.  Co.  V.  McGvity,  (Ky.)  14  S.  IV.  Rep. 
601. 

Under  La.  Act  of  March  15, 1855,  a  father 
may  sue  to  recover  damages  for  an  injury 
caused  to  his  deceased  minor  son,  through 
the  negligence  of  the  ciniiloyes  of  a  railroad 
company,  which  resulted  in  his  death. 
Frank  v.  New  Orleans  <S^  C.  R.  Co.,  20  La. 
Ann.  25. 

Tlicre  can  be  no  recovery,  under  Mo. 
Rev.  St.  §  2122,  of  damages  for  the  deatii  of 
the  plaintitT's  minor  son,  unless  it  is  shown 
that  the  deceased  left  no  widow  or  surviv- 
ing children.  Sparks  v.  Kansas  City,  S.  &* 
M.  R.  Co.,  31  Mo.  App.  III. 

Under  Tex.  Const.  1869,  §  24,  the  father 
and  mother  of  a  deceased  person  killed 
upon  a  railroad,  having  lived  together  from 
1844  to  1854,  the  date  of  the  death  of  the 
wife,  during  which  the  deceased  child  was 
born,  the  father  coidd  maintain  a  suit 
against  the  railroad  for  damages.  Houston 
&^  T.  C.  R.  Co.  V.  Baker,  1 1  Am.  &^  Eng.  R. 
Cas.  667,57  7V.r.  419.— Quoting  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Le  Gierse,  51  Tex. 
203. 

A  father  cannot  maintain  a  suit  for  ex- 
emplary damages  for  the  killing  of  his  son, 
he  not  being  an  "  heir  of  the  body."  Hous- 
ton (S-  T.  C.  R.  Co.  v.  Baker,  1 1  Atn.  &>  Eng. 
R.  Cas.  667,  57  Te.v.  419. 

A  father  could  recover  such  actual  dam- 
ages as  might  be  proven  to  have  been 
caused  by  such  death,  under  Pas.  Dig.  art. 
15,  §  15.  Houston  &-•  T.  C.  R.  Co.  v.  Baker, 
II  //;;/.  &^  Eng.R.  Cas.  667,  57  Te.v.  419. 

A  father  may  maintain  an  action  for  the 
death  of  his  child  under  Wash.  Code,  1881, 
§  9,  although  the  administrator  of  the  child's 
estate  may  have,  theretofore,  recovered 
judgment  against  the  same  defendant  for 
causing  the  child's  death  by  wrongful  art 
or  neglect.  Hedriek  v.  Hivaeo  R.  &^  N. 
Co.,  54  Am.  &'  Eng. 
400,  30  Pac.  Rep.  714 
V.  Central  Pac.  R.  Co 
V.  Chicago,  R.  I.  &  P, 


R.  Cas.  45,  4  IFas/i. 

-Approving  Durkee 

56Cal.  388;  Walters 

R.  Co.,  36  Iowa  458; 


Mayhew  v.  Burns,  103  Ind.  328  ;  Louisville, 
N.   A.  &  C.  R.  Co.  V.   Goody koontz,   119 
Ind.  III. 
A  father  is  not  entitled  to  sue  under  9  & 


lo  Vict.  c.  93,  for  the  death  of  his  son,  un- 
less he  has  thereby  suffered  a  pecuniary 
loss.  Sykes  v.  North  Eastern  R.  Co.,  44  L. 
J.  C.  P.  191,  32  L.  T.  199,  23  IV.  R.  473. 
Compare  Duckworth  \.  Johnson,  4  H.  &-  N. 
653,  5y«r.  A'.  S.  630,  29  L.y.  Ex.  25. 

If  a  father  has  a  reasonable  expectation 
of  pecuniary  benefit  from  the  continuance 
of  the  life  of  his  son,  he  may  maintain  an 
action  for  the  death  of  such  son.  I'ranklin 
v.  South  Eastern  R.  Co.,  t,  H.  &•  N.  211, 
\Jur.  N.  S.  565,  29  L.  J.  Ex.  25.  — Distin- 
GUISHKD  IN  Sykes  v.  North  Eastern  R.  Co., 
32  L.  T.   199,  44  L.  J.  C.  P.  191,  23  W.  R. 

473- 

89.  Mother.— In  Georgia  the  fact  that 
the  mother  of  the  person  killed  was  living 
apart  from  her  husband  and  was  supported 
by  the  deceased,  her  minor  son,  will  not 
preclude  lier  from  bringing  an  action 
against  the  railroad  company  to  recover  for 
her  son's  death,  where  the  action  is  not 
only  In  the  name  of  the  mother,  but  in  the 
name  of  the  father  for  her  use.  East  Tenn., 
V.  &*  G.  R.  Co.  v.  Malay,  31  Am.  Gi^  Eng. 
R.  Cas.  352,  J7  Ga.  237.  2  5.  E.  Rep.  941. 

In  Indiana,  an  infant,  without  an  ap- 
pointed guardian  or  an  estate  of  inheri- 
tance, living  in  the  family  of  his  mother,  a 
widow,  is  subject  to  her  control  as  his  nat- 
ural guardian,  and  she  has  a  right  to  his 
wages;  and  she  may  sue  for  damages  in 
her  own  name  a  railroad  company  by 
whose  negligence  he  has  been  killed.  Ohio 
6-  M.  R.  Co.  V.  Tindall,  13  Ind.  366. 

Miss.  Code  of  1880,  g  15 10,  provides  that 
"  whenever  the  death  of  any  person  shall  be 
caused  by  any  such  wron<;ful  act  or  omis- 
sion as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  or  damaged 
thereby  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  and  such  de- 
ceased person  shall  have  left  a  widow  or 
children,  or  both,  or  husband  or  father,  the 
person  or  corporation,  or  both,  that  would 
have  been  liable  if  death  had  not  ensued, 
and  the  representatives  of  such  person, 
shall  be  liable  for  damages,  notwithstand- 
ing the  death ;  and  the  action  may  be 
brought  in  the  name  of  the  widow  for  the 
death  of  her  husband,  or  by  the  husband 
for  th.e  death  of  his  wife,  or  by  the  parent 
for  the  death  of  a  child,  or  in  the  name  of 
a  child  for  the  death  of  an  only  parent." 
Held,  that  a  mother  (though  sole  parent) 
has  no  right  of  action  for  the  wrongful  kill- 
ing of  her  minor  child.    The   use   of   the 
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word  "  parent  "  in  the  statute  has  reference 
to  the  father.  Amos  v.  Mobile  &*  O.  R.  Co., 
€3  Miss.  509.— Distinguishing  Natchez, 
J.  &  C.  R.  Co.  V.  Cook,  63  Miss.  38. 

Mo.  Rev.  St.  1889,  §  4425,  provides  that 
if  the  deceased  be  a  minor  and  unrriarr-ed, 
whether  he  be  a  natural  born  or  adopted 
child,  then  the  father  and  mother  may  join 
in  a  suit  for  his  death,  the  two  to  share  the 
damages  jointly.  Held,  that  the  statute 
only  applies  to  a  natural  born  legitimate 
child  ;  and  therefore  a  mother  cannot  sue 
for  the  death  of  her  illegitimate  child. 
Marshall  v.  IVabash  R.  Co.,  46  Fed.  Rep. 
269. 

In  New  York  a  widowed  mother  is 
charged  with  the  support  of  her  minor 
child,  and  is  therefore  entitled  to  its  ser- 
vices, and  may  consequently  maintain  an 
action  for  the  loss  of  such  services  due  to 
the  child  being  negligently  injured.  Ken- 
nedy V.  Ne7v  York  C.  &'  H.  R.  R.  Co.,  ^s 
Hun  (N.  Y.)  186. 

In  Pennsylvania  an  action  by  a  mother 
for  negligence  in  causing  the  death  of  her 
son  above  age  can  be  maintained  if  the 
family  relation  existed  between  them  at  the 
time  of  his  death  and  there  were  reasonable 
grounds  to  expect  pecuniary  advantage  from 
the  continuance  of  the  relation.  Pennsyl- 
vania R.  Co.  V.  Keller,  67  Pa.  St.  300. 

90.  Widow.— Where  the  right  of  ac- 
tion for  the  homicide  of  a  husband  and 
father  is  given  by  law  to  the  personal  repre- 
sentative for  the  use  of  the  wife  and  chil- 
dren, ih?  wife  cannot  sue  alone  and  in  her 
own  name.  Western  &•  A.  R.  Co.  v.  Strong, 
52  Ga.  461,  8  Am.  Ry.  Rep.  13. 

The  judgment  of  a  Nebraska  county 
court  granting  letters  of  administration  to 
a  widow,  where  the  sole  assets  of  the  estate 
consist  of  a  claim  against  a  railroad  com- 
pany for  causing  the  death  of  the  intestate, 
may  be  upheld  as  coram  judice.  Missouri 
Pac.  R.  Co.  V.  Lewis,  24  Neb.  848,  2  L.  R.  A. 
67,  40  N.  W.  Rep.  401. 

Under  the  Pennsylvania  Act  of  1855,  pre- 
scribing the  manner  of  suing  for  death 
caused  by  negligence,  a  widow  may  bring 
the  action,  but  the  damages  recovered  must 
be  distributed  to  the  several  persons  named 
in  the  statute  as  being  entitled  to  share 
therein ;  but  such  distributees  need  not  be 
nam.d  as  plaintiflfs.  Huntingdon  &•  />'.  T. 
R.  6-  C.  Co.  V.  Decker,  84  Pa.  St.  419.— RE- 
VIEWED IN  Beard  v.  Skeldon,  13  111.  App. 
54. 


Where  a  person  has  been  killed  in  a  rail- 
road accident  in  another  state,  the  widow 
cannot  maintain  an  action  in  Pennsylvania 
in  her  own  name,  under  a  statute  of  such 
state  which  confers  a  right  of  action  upon 
the  administrator,  though  for  the  ultimate 
benefit  of  the  widow  and  next  of  kin.  The 
fact  that  a  similar  statute  of  Pennsylvania 
gives  the  right  to  sue  expressly  and  exclu- 
sively to  the  widow,  if  there  be  one,  for  the 
benefit  of  herself  and  her  children  does  not 
confer  any  right  upon  the  widow  to  main- 
tain the  action.  Usher  v.  West  Jersey  R. 
Co.,  41  Am.  &-  Em,'-.  A'.  Cas.  508,  126  Pa.  St. 
206,  17  Atl  Rep.  597. 

It  appearing  from  the  complaint  in  this 
action  that,  the  deceased  left  a  widow  and 
children  surviving  him,  no  action  can  be 
maintained  by  the  personal  representative, 
as  the  right  to  institute  such  action  belongs 
first  to  the  widow.  Belding  v.  Black  Hills 
6-  Ft.  P.  R.  Co.,  (5.  Dak.)  52  Am.  &>  Eng. 
R.  Cas.  624.  53  N.  W.  Rep.  750. 

A  party  was  killed  more  than  two  months 
before  the  passage  of  the  Tenn.  Act  of  1871, 
ch.  78,  which  vests  the  right  in  the  widow 
to  sue  for  wrongfully  causing  the  death  of 
her  husband,  but  no  administrator  had  been 
appointed  up  to  the  time  of  the  passage  of 
tiie  act.  Held,  that  the  right  of  action  be- 
tween the  time  of  the  killing  and  the  pass- 
age of  the  act  was  in  abeymce  and  vested 
in  the  widow  exclusively  on  the  passage  of 
the  act.  Collins  v.  East  Tenn.,  V.  &•  G.  R. 
Co.,  9  Heisk.  {Tenn.)  841,  20  Am.  Ry.  Rep. 
46. 

Under  the  Tenn.  statutes  the  widow  has 
a  preference  of  the  right  to  sue  for  the 
death  of  her  husband,  but  she  may  forfeit 
this  right  in  favor  of  an  administrator. 
Webb  V.  East  Tenn.,  V.  <5-  G.  R.  Co.,  42  Am. 
6-  Eng.  R.  Cas.  44,  88  Tenn.  119,  12  S.  IV. 
Rep.  428. — Distinguishing  Flatley^A  Mem- 
phis &  C.  R.  Co.,  9  Heisk.  (Tenn.)  230; 
Greenlee  v.  East  Tenn.,  V.  &  G.  R.  Co.,  5 
Lea  (Tenn.)  418;  Traflord  v.  Adams  Exp. 
Co.,  8  Lea  99. 

The  fact  that  a  wife  has  been  living  sep- 
arate from  her  husband  will  not  in  itself 
deprive  her  of  the  recovery  of  damages  for 
his  homicide,  so  long  as  the  conjugal  rela- 
tion exists  and  she  has  done  nothing  to 
forfeit  her  right  by  her  own  wrong.  Dallas 
&»  W.  R.  Co.  V.  Spicker.  21  Am.  &>  Eng.  R. 
Cas.  160,  61   Tex.  427,  48  Am.  Rep.  2<)7. 

A  suit  under  the  Texas  statute  to  recover 
for  wrongful  killing  of  a  man  who  leaves  a 
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surviving  wife  and  children  is  for  the  bene- 
fit of  tiie  children,  and  it  is  not  necessary 
that  they  should  be  parties;  so  it  is  not 
error  to  allow  the  widow  to  sue  as  the  next 
friend  of  the  child-en,  as  the  recovery  un- 
der the  statute  is  for  their  benefit.  Houston 
&*  T.  C.  yv'.  Co.  v.  Shaw,  2  Tex,  Unrcp.  Cas. 

553- 

Wliere  a  wife  is  living  in  a  state  of  pros- 
titution, separate  and  apart  from  her  hus- 
band, having  forfeited  the  right  to  support 
from  him,  siie  forfeits  also  her  right  to 
recover  damages  from  a  railroad  company 
for  negligently  killing  her  husband.  Ft. 
Worth  (S-  D.  C.  R.  Co.  v.  Floyd,  (Tex.  Civ. 
App.)  21  S.  VV.  Rep.  544. 

01.  Widower.— A  widower  is  not  the 
next  of  kin  to  his  deceased  wife  within  the 
meaning  of  Kan.  Gen.  St.  1889,  par.  4519. 
providing  that,  in  the  absence  of  a  personal 
representative,  tlie  action  may  be  brought 
by  the  widow  or  the  next  of  kin.  Western 
Union  Tel.  Co.  v.  McGill,  57  Fed.  Rep.  699. 

02.  Heirs.— Under  Mansf.  Ark.  Dig.  ?§ 
5225,  5226,  providing  that  if  there  is  no  per- 
sonal representative  the  right  of  action  for 
wrongfully  causing  the  death  of  another 
shall  vest  in  the  heirs  at  law,  the  widow 
and  all  persons  entitled  to  share  in  the  es- 
tate of  an  intestate  are  heirs  at  law.  St. 
Louis,  I.  M.  &•  .S'.  R.  Co.  v.  Needham,  54  Am. 
&>  Eng.  R.  Cas.  88,  52  Fed.  Rep.  371,  10  I/. 
S.  App.  339,  3  C.  C.  A.  129. 

Under  Ga.  Code,  §  2071 — that  a  widow  or 
child  "  may  recover  for  the  homicide  of  the 
husband  or  parent" — minor  children  may 
recover  for  the  homicide  of  the  mother. 
Atlanta  &*  W.  P.  R.  Co.  v.  Venable,  7  Am. 
&»  Eng.  R.  Cas.  35,  65  Ga.  55. 

The  intention  of  the  legislature  in  the 
passage  of  S.  Dak.  Comp.  L.  §  5498,  man- 
ifestly was  to  give  to  the  widow  the  prior 
and  exclusive  right  to  institute  the  action 
and  recover  the  damages  under  this  section 
in  case  the  deceased  left  a  widow.  If  none, 
then  that  the  heirs  should  have  the  prior 
and  exclusive  right  to  institute  the  action 
and  recover  the  damages.  Belding  v. 
Black  Hills  6-  Ft.  P.  R.  Co.,  {S.  Dak.)  52 
Am.  <S-  Eng.  R.  Cas.  624,  53  N.  IV.  Rep. 
■J  SO. 

03.  Guardian.— Under  Ind.  Rev.  St. 
I £8 1,  §  266,  a  guardian  has  no  right  of 
action  for  the  wrongful  death  of  his  infant 
ward,  except  to  reimburse  the  ward's  estate 
for  expenditures  made  for  medical  and 
funeral  expenses  and  for  care  and  attention. 


The  right  of  action  for  loss  of  services  is  in 
the  father  or  mother.  Louisville,  N.  A.  &* 
C.  R.  Co.  V.  Goodykoonts,  1 19  Ind.  1 1 1,  42  Am. 
6-  Eng.  R.  Cas.  40,  21  A^.  E.  Rep.  472.— Ap- 
proved IN  Hedrick  v.  Ilwaco  R.  &  N.  Co., 
4  Wash.  400. 

An  action  for  negligently  causing  the 
dcatii  of  a  person  may  be  brought  by  the 
guardian  of  the  minor  child,  either  as 
guardian  or  in  the  name  of  the  child  by  him 
as  guardian  ;  but  a  mother  cannot  sue  as 
the  natural  guardian  of  the  child,  but  may 
maintain  a  separate  action  in  her  own  right. 
Houston  &•  T.  C.  R.  Co.  v.  Bradley,  45  Tex. 
171, 12  Am.  Ry.  Rep.  213.— Quoting  Coover 
V.  Moore,  31  Mo.  574.  Reviewing  Kramer 
V.  San  Francisco  M.  St.  R.  Co.,  25  Cal.  434 ; 
Selma,  R.  &  D.  Co.  v.  Lacey,  49  Ga.  106. — 
Followed  in  March  v.  Walker,  48  Tex. 
372 ;  Houston  &  T.  C.  R,  Co.  v.  Moore,  49 
Tex.  31. 

A  stepfather  may  represent  his  wife's 
minor  children  as  next  friend,  in  a  suit  for 
damages  for  causing  the  death  of  their 
father.  International  &»  G.  N.  R.  Co.  v. 
Kuehn,  35  Am.  <S-  Eng.  R.  Cas.  421,  70  Tex. 
582,  8  S.  W.  Rep.  484. 

04.  Joinder  of  parties  plaintiff.— 
Where  a  widow  brings  an  action  under 
Mansf.  Ark.  Dig.  §§  5225,  5226,  for  causing 
the  death  of  another  by  wrongful  act,  she 
must  join  all  persons  having  an  interest, 
under  the  statute,  in  the  damages  recov- 
erable which  includes  a  half-brother  who 
is  entitled  to  share  in  the  damages,  though 
he  has  suffered  no  pecuniary  loss  ;  and  this 
is  so,  notwithstanding  §  4933,  providing 
that  all  actions  must  be  in  the  name  of  the 
real  parties  in  interest.  St.  Louis,  I,  M.  &* 
S.  R.  Co.  V.  Needham,  54  Am.  &•  Eng.  R. 
Cas.  88,  52  Fed.  Rep.  371,  10  U.  S.  App.  339, 
3  C.  C.  A.  129. 

In  Pennsylvania,  an  action  for  the  death 
of  a  father  is  properly  brought  in  the  name 
of  all  the  children  ;  the  recovery  is  for  the 
benefit  of  all,  the  amount  to  be  distributed 
as  in  case  of  intestacy.  North  Pa.  R.  Co. 
v.  Robinson,  44  Pa.  St.  175. 

Under  the  Pa.  Act  of  April  26, 1855,  P.  L. 
p.  309,  an  action  brought  to  recover  damages 
for  an  Injury  causing  death  should  be 
brought  by  the  widow  without  joining  the 
minor  children  of  the  deceased  ;  but  when 
the"  are  joined,  and  no  objection  is  made 
lo  this  in  the  court  below,  the  supreme 
'.ourt  will  not  reverse  for  this  reason,  after 
verdict   and  judgment.    Philadelphia,  W. 
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<S-  D.  R.  Co.  V.  Conway,  \\i  Pa.  St.  511,  4 
Atl.  Kep.  362.— Following  Borough  of 
South    Easton  v.   Rcinhart,    13  W.   N.   C. 

389- 

The  children  are  not  necessary  parties  to 
an  action  by  the  widow  under  the  Tenn. 
statute.  The  recovery  enures  to  the  benefit 
of  the  widow  and  children,  and  will  be  dis- 
tributed as  personal  property.  Collins  v. 
East  Tenn.,  V.  (S^*  G.  R.  Co.,g  Heisk.  {Tenn.) 
841,  20  Am.  Rjf.  Rep.  46. 

Where  the  action  is  under  the  Texas 
statute  it  is  necessary,  in  order  to  maintain 
the  action,  to  make  all  the  persons  who  are 
entitled  to  share  in  the  damages  recovered, 
parties.  Dallas  &*  IV.  R.  Co.  v.  Spikcr,  59 
Tex.  435.— Dlstinguishing  March  v. 
Walker,  48  Tex.  373.  Quoting  Houston  & 
T.  C,  R.  Co.  V.  Moore, 49  Tex.  46.  Review- 
ing Galveston,  H.  &  S.  A.  R.  Co.  v.  Le 
Gierse,  51  Tex.  19S.— Followed  in  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Wilson,  85  Tex. 
516. 

If  the  want  of  any  such  party  is  made 
known  to  the  court  during  the  trial,  it 
should  be  suspended  until  he  is  made  a 
party.  East  Line  6^  R.  R.  R.  Co.  v.  Culber- 
son, 68  Tex.  664,  5  S.  IV.  Rep.  820. 

One  having  a  right  of  action  should  not 
be  concluded  by  a  judgment  rendered  in  a 
suit  brought  by  another  having  the  same 
right  of  action,  and  to  which  he  was  not 
made  a  party.  The  defendant  in  the  first 
suit  may  by  proper  plea  cause  all  persons 
having  an  interest  to  be  made  parties.  Gal- 
veston, //.  (S-  5.  A.R.  Co.  v.  R'l/tac,  72  Tex. 
643,  1 1  5'.  JV.  Rep.  127.  Galveston,  H.  &*  S. 
A.  R.  Co.  V.  Kutac,  37  Am.  &>  Eng.  R.  Cas. 
470,  76  Tex.  473,  13  S.   IV.  Rep.  327. 

Under  the  Texas  statute  providing  that 
the  action  must  be  brought  within  12 
months,  where  the  action  is  brought  within 
the  time,  but  the  complaint  is  amended 
after  the  running  of  the  12  months  so  as  to 
admit  a  new  party,  a  new  cause  of  action  is 
not  set  up  so  as  to  make  the  statute  of 
limitations  a  defense,  except  as  to  the  new 
party.  East  Line  &^  R.  R,  R.  Co.  v.  Culberson, 
38  Atn.  &*  Eng.  R.  Cas.  225,  72  Tex.  375,  3 
L.  R.  A.  567,  10  S.  IV.  Rep.  706.— DISTIN- 
GUISHED IN  Becker  v.  Gulf  City  St.  R.  &  R. 
E.  Co.,  80  Tex.  475. 

It  is  no  answer  to  an  objection,  made  for 
want  of  proper  parties  plaintiff,  to  reply 
that  the  claim  of  the  unjoined  beneficiaries 
is  barred  by  the  statute  of  limitations.  Ft. 
Worth  &>  D.  C.  R.  Co.  v.  IViljion,  8$   Tex. 


516,  22  S.  W.  Rep.  578.— Following  Dallas 
&  W.  R.  Co.  V.  Spiker,  59  Tex.  437. 

Pending  a  suit  for  damages  for  her  son's 
death,  the  mother,  a  widow,  married  a 
second  time.  The  husband  is  a  proper 
party,  and  should  be  made  party  on  sug- 
gestion of  the  marriage.  San  Antonio  St.  R. 
Co.  v.  Cailloutte,  79  Tex.  341,  155.  W.  Rep. 

390' 

The  statute  gives  damages  to  both  father 
and  mother  for  their  son's  death.  The 
statute  (Rev.  St.  art.  2904)  provides  that 
"the  action  mpy  be  brought  by  all  the 
parties  entitled  thereto,"  etc.  Both  may 
join  as  plaintiffs.  Texas  Sf  P.  R.  Co.  v. 
Hall,  83  Tex.  675,  19  .9.  W.  Rep.  121. 

In  an  action  by  an  administrator  under 
Va.  Code  1873,  ch.  :45,  for  the  benefit  of 
the  widow  and  children,  if  any,  and  other- 
wise for  the  benefit  of  the  estate  of  one  who 
has  been  negligently  killed,  the  beneficiary, 
or  persons  entitled  to  the  damages,  need 
not  be  made  parties.  Harper  v.  Norfolk  &* 
W.  R.  Co.,  36  Fed.  Rep.  102. — Following 
Baltimore  &  O.  R.  Co.  v.  Wightman,  29 
Gratt.  (Va.)  431. 

2.  Personal  Representatives. 

95.  General  rule  that  action  must 
be  in  name  of  personal  representa- 
tive.— An  action  for  causing  the  death  of 
a  human  being  must  be  brought  by  the  rep- 
resentatives of  the  deceased.  Wilson  v. 
Bumstead,  12  Neb.  \,  \o  N.  IV.  Rep.  411. 
Stewart  v.  Louisville  &^  N.  R.  Co. ,  83  Ala. 
493,  4  So.  Rep.  373. — Followed  in  Georgia 
Pac.  R.  Co.  V.  Propst,  83  Ala.  518,  3  So. 
Rep.  76^.— Little  Rock  &^  Ft.  S.  R.  Co.  v. 
Taavnsend,  \\  Ark.  382,21  Am.  &^E>ig.  R. 
Cas.  619.  Kramer  v.  San  Francisco  AL  St. 
R.  Co.,  25  Cal.  434. — Reviewed  in  Houston 
&  T.  C.  R.  Co.  v.  Bradley,  45  Tex.  171.— 
Boutiller  v.  Steamboat  Milwaukee,  8  Minn. 
97  {Gil.  72).  Illinois  C.  R.  Co.  v.  Hunter,  70 
Miss.  47 1 ,  12  So.  Rep.  482.  Wilson  v.  Bum- 
stead,  \2Neb.  i,ioN.  JP.  Rep.  411.— Criti- 
cising Sullivan  7/.  Union  Pac.  R.  Co.,  3 
Dill.  (U.  S.)  335.— /i>rt//v.  Kennedy,  8  /.  &^ 
S.  {N.  y.)  347.  IVeidner  v.  Rankin,  26 
O/tio  St.  522.  Whiton  v.  Chicago  (S-  N.  W. 
R.  Co.,  21   Wis.  305. 

And  when  the  person  killed  was  a  mar- 
ried woman  the  law  does  not  require  the 
suit  to  be  brought  by  the  husband.  South 
&>  N.  Ala.  R.  Co.  v.  Sullivan,  59  Ala.  272. 
—Reviewing  Savannah  &  M.  R.  Co.  v. 
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Shearer,  58  Ala.  672.— Quoted  in  Dimmey 
V.  Wheeling  &  E.  G.  R.  Co.,  27  W.  Va.  32. 

Where,  by  the  law  of  Alabama,  the  per- 
sonal representative  of  a  party  who  is 
killed  by  the  wrongful  act  or  negligence  of 
another  is  entitled  to  an  action  for  damages 
therefor,  no  other  person  but  such  personal 
representative  can  bring  such  action  in  the 
courts  of  Georgia  when  the  killing  occurred 
in  Alabama.  Selma,  R.  &•  D.  R.  Co.  v. 
Lacey,  49  Ga.  106. — REVIEWED  IN  Houston 
&  T.  C.  R.  Co.  V.  Bradley,  45  Tex.  .171. 

A  father  cannot  maintain  an  action  for 
the  negligent  killing  of  his  infant  child. 
Under  the  statute  suit  must  be  brought  by 
the  executor  or  administrator.  Scheffler  v. 
Minneapolis  iS-  St.  L.  R.  Co.,  32  Minn.  125, 
i9iV.  W.  Rep.  616. 

96.  How  applied  in  various  states. 
— (i)  Colorado. — The  administrator  is  a 
mere  nominal  plaintiff,  suing  for  the  benefit 
of  the  surviving  widow  or  children.  Kansas 
Pac.  R.  Co.  V.  Miller,  2  Colo.  442, 20  Am.  Ry. 
Rep.  245. 

(2)  Connecticut. — Under  the  act  relating 
to  civil  actions  an  administrator  may  sue 
for  an  injury  which  results  in  the  death  of 
his  intestate.  Soitle  v.  New  York  &*  A'^.  H. 
R.  Co.,  24  Conn.  575. 

(3)  Georgia. — The  temporary  administra- 
tor is,  for  the  time  being,  the  "  personal 
representative  "  of  the  intestate  for  the  pur- 
pose of  collecting  assets,  and  so  continues 
until  permanent  letters  are  granted.  He 
can  niaintain  an  action  for  homicide  of  his 
intestate,  the  right  to  which  is  conferred  by 
statute  upon  th  :  "  personal  representative," 
under  the  code,  §  2591.  Louisville  &>  N.  R. 
Co.  v.  Chaffin,  84  G«.  519,  11  S.  E.  Rep.  891. 

(4;  Illinois. — The  term  "  personal  repre- 
sentative, '  as  used  in  the  statute,  providing 
that  the  personal  representative  of  one  whose 
death  is  caused  by  wrongful  act  shall  have  a 
right  of  action,  means  either  the  executor  or 
administrator,  and  th.?refore  a  widow  can- 
not sue  in  her  own  na.ne,  though  she  be  the 
sole  beneficiary.  Hai,'en  v.  Kean,  3  Dill. 
{U.  5.)  124. 

(5)  Indiana. — Where  an  injured  party 
brought  suit  and  recovered  damages  in  his 
lifetime,  including  damages  for  a  disease 
superinduced  by  reason  of  his  injuries,  and 
tiie  judgment  was  paid  and  received  by  him, 
and  his  death  afterwards  resulted  from  the 
injury,  his  personal  representatives  cannot 
maintain  an  action .  Under  Rev.  St.  1 88 1 ,  g§ 
282  and  284,  an  action  may  only  be  main- 


tained by  the  personal  representatives  of  the 
deceased  for  the  wrongful  act  or  omission  of 
another,  if  the  deceased  might  have  main- 
tained an  action,  had  he  lived,  for  such 
wrongful  act  or  omission.  An  action  for  a 
cause  o^  action  liquidated  and  satisfied  can- 
not survive  in  favor  of  any  person.  Hccht 
V.  Ohio  (5-  M.  R.  Co.,  ^\Am.  &-  Eng.  R.  Cas. 
75,  132  Ind.  507,  32  A^.  E.  Rep.  302. 

In  the  action  brought  after  tiie  death  of 
the  injured  party,  the  parties  are  the  sar.ie 
as  in  the  action  instituted  in  his  lifetime, 
except  that  the  injured  party  is  represented 
by  his  personal  representatives.  The  cause 
of  action  is  tlie  same,  and  while  in  minor 
particulars  the  measure  of  damages  differs, 
this  does  not  cause  the  action  to  survive. 
Although  some  items  of  evidence  may  be 
competent  or  even  necessary  in  one  case 
that  are  not  in  the  other,  and  the  metl)od 
of  proof  may  differ,  still  the  action  in  either 
case  is  based  on  the  negligence  of  the  de- 
fendant in  causing  the  same  and  identical 
injury,  and  the  damages  sustained  in  either 
case  grow  out  of  the  injury  caused  by  such 
negligence.  Ilecht  v.  Ohio  &•  M.  R,  Co., 
54  Am.  &*  Eng.  R.  Cas.  75,  132  Ind.  507,  32 
A^.  E.  Rep.  302.  —  Following  Burns  v. 
Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169. 

The  relation  of  the  administrator  to  the 
fund  when  recovered  is  not  that  of  the  rep- 
resentative of  the  deceased,  but  of  a  trustee 
for  the  benefit  of  the  widow  and  next  of 
kin.  The  action  is  for  their  exclusive  bene- 
fit, and  if  no  such  person  existed  it  could 
not  be  maintained.  Jeffersonville  R.  Co.  v. 
Swayne,  26  Ind.  477. 

(6)  Iowa. — Under  the  statute  an  adminis- 
trator may  maintain  an  action  for  injury  to 
his  intestate  resulting  in  immediate  death. 
Warden  v.  Humeston  &^  S.  R.  Co.,  72  Iowa 
201,  33  A^.  IF.  Rep.  629. 

(7)  Kentucfy.—VJhcre  the  life  of  any  per- 
son not  in  the  employment  of  a  railroad 
company  is  lost  by  the  negligence  of  any 
railroad  company,  his  personal  representa- 
tive may  maintain  an  action  against  the 
company,  and  recover  damages  therefor, 
under  section  i  of  chapter  57,  General  Stat- 
utes. Givens  v.  Kentucky  C.  R.  Co.,  89  Ky. 
231,    12   S.  W.  Rep.    257.— DiSTINGlTI.SHING 

Henderson  v.  Kentucky  C.  R.  Co.,  86  Ky. 
389;  Jordan  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co,,  89  Ky.  40. 

The  recovery  under  that  section  of  the 
statute  is  limited  to  compensation,  and 
neither  the  widow  nor  the  child  can  main- 


DEATH   BY  WRONGFUL   ACT,  96. 


tain  the  action.  It  must  be  brought  by 
the  personal  representative,  and  if  a  re- 
covery is  had  the  plaintiff  will  hold  the 
fund  like  other  assets  left  by  the  intestate. 
Givens  v.  Kentucky  C.  R.  Co.,  89  k'y.  231,  12 
S.  IV.  Rep.  257. — Following  Louisville,  C. 
&  L.  R.  Co.  7/.  Case,  9  Bush  (Ky.)  728  ;  Ken- 
tucky C.  R.  Co.  V.  Gastineaii,  83  Ky.  1 19. 

The  degree  of  neglect  alleged  deicrniines 
the  question  as  to  whether  a  recovery  is 
sought  under  section  i  or  section  3  of  cliap- 
ter  57,  General  Statutes.  If  "  ordinary  neg- 
ligence," or  "  negligence  "  simply,  is  alleged, 
the  action  will  be  regarded  as  under  the 
first  section.  Givens  v.  Kentucky  C.  R.  Co., 
89  Ky.  231,  12  S.  W.  Rep.  257. 

Gen.  St.  ch.  57,  §  i,  providing  that  a  per- 
sonal representative  of  a  person  not  in  the 
employ  of  a  railroad,  who  is  killed  through 
negligence,  may  recover  damages  for  such 
death,  gives  no  right  of  action  to  the  per- 
sonal representative  of  the  employe  of  a 
company  to  recover  damages  for  his  death, 
though  the  employe  lives  two  days  after  the 
accident  which  caused  his  death.  Cincin- 
nati, N.  O.  <S-  T.  P.  R.  Co.v.  Adam,  {Ky.)  13 
S.  W.  Rep.  428. 

Where  an  employe  of  a  railroad  company 
is  injured  by  the  neglect  of  the  company, 
and  there  is  an  appreciable  interval  of  suf- 
fering between  the  ^  ..e  of  injury  and  death, 
he  may  recover  for  the  suffering ;  and  upon 
his  death  the  right  of  action,  by  virtue  of 
chapter  10  of  the  Gen.  St.,  survives  to  his 
personal  representative,  although  he  may 
iiavc  left  neither  widow  nor  child.  AWc- 
port  Neius  &*  M.  V.  Co.  v.  Dcntzel,  91  Ky. 
42,  14  S.  W.  Rep.  958. 

(8)  Michigan. — Where  damages  for  the 
negligent  killing  of  a  child  are,  by  the  stat- 
ute, distributable  equally  between  the  father 
and  mother,  the  mother  has  an  equal  inter- 
est in  administration  with  the  father,  and 
may  be  appointed  administratrix  of  the  es- 
tate of  the  child.  Rajnoiuski  v.  Detroit,  B. 
C.  &*  A.  R.  Co.,  74  Mich.  20,  41  N.  IV.  Rep. 

847. 

(9)  Minnesota. — Under  the  statute  (Gen. 
St.  ch.  77,  §  2)  a  father  cannot  recover  dam- 
ages for  the  death  of  his  son  unless  he  is 
also  his  son's  personal  representative.  A-ash 
v.  Tousley,  28  Minn.  5,  8  A^.  W.  Rep.  875. 

(10)  Mississippi. — Under  the  code,  1880,  § 
2078,  authorizing  a  personal  representative 
to  prosecute  any  personal  action  which  the 
decedent  might  have  commenced  and  pros- 
ecuted, he  mav  recover  danumcs  for  an  in- 


jury which  results  in  the  death  of  the  dece- 
dent. Vicksburg  &>  M.  R.  Co.  v.  Phillips, 
30  Am.  &->  Eitg.  R.  Cas.  587,  64  Miss.  693,  2 
So.  Rep.  537.— Followed  in  Illinois  C.  R. 
Co.  V.  Pendergrass,  69  Miss.  425. 

The  right  of  the  administrator  to  bring 
such  acti'in  under  §  2078  is  not  impaired  by 
§  2079 of  the  code,  which  specifically  author- 
izes an  action  by  an  administrator  or  exec- 
utor of  any  trespass  done  to  the  person  or 
property,  real  or  personal,  of  the  decedent. 
Vickshurg  &^  M.  R.  Co.  v.  Phillips,  30  Am. 
&'  Eng.  R.  Cas.  587,  64  Miss.  693,  2  So.  Rep. 

537. 

(ii)  Missouri. — Under  the  damage  act,  if 
an  injured  party  would  have  had  a  cause  of 
action  had  death  not  ensued,  his  per.<=oiial 
representatives  may  sue.  Crumpley  v.  Han- 
nilml  &^  St.  J.  R.  Co.,  37  Am.  &^  Eng.  R.  Cas. 
357,  98  Mo.  34,  1 1  S.  IV.  Rep.  244. 

(12)  Neiv  York. — Although  a  non-resident 
may  be  appointed  administrator,  he  does 
not,  by  the  appointment,  become  in  any 
sense  a  resident,  and  therefore  cannot  main- 
tain an  action,  under  Code  of  Civ.  Pro.  § 

1780,  against  a  foreijn  corporation  to  re- 
cover damages  for  a  death  caused  by  de- 
fendant's negligence  in  another  state. 
Robinson  v.  Oceanic  Steam  A'av.  Co.,  i\2  N, 

V.  315,  16  Ci7K  Pro.  255,  19  IV.  E.  Rep.  625, 
20  A'.  V.  S.  R.  741  ;  affirming  15  Civ.  Pro. 
88,  7.\J.&^S.  108. — DiSTiNGUi.SHiNC  Leon- 
ard 'J.  Columbia  Steam  Nav.  Co.,  84  N.  Y. 

48  ;  McCormick  v.  Pennsylvania  C.  R.  Co., 

49  N.  Y.  303. 

(13)  Ohio. — Under  the  statute  of  March 
25, 1851,  entitled  "  An  act  requiring  compen- 
sation for  causing  death  by  wrongful  act, 
neglect,  or  difault,"  an  action  may  be  main- 
tained by  the  administrator  of  the  estate  of 
a  deceased  person,  for  the  benefit  of  the 
next  of  kin  of  the  deceased,  though  he  leave 
no  widow  or  children,  and  though  the  peti- 
tion do  not  contain  a  statement  of  spt-cial 
circumstances  rendering  the  death  a  pecu- 
niary injury  to  them.  Such  special  circum- 
stances can  affect  only  the  amount  of  the 
recover\'.  Johnston  v.  Cleveland  «S-*  T.  R. 
Co.,  7  Ohio  St.  336.  — Followed  in  Groff  v. 
Cincinnati  &  I.  R.  Co.,  i  Cin.  Super.  Ct. 
264. 

(14)  South  Carolina. — Where  an  engineer 
is  killed,  caused  by  the  gross  negligence  of 
the  company  in  the  construction  of  its  road, 
his  personal  representatives  may  sue  the 
conipany  and  recover  damages.  Urickman 
V.  South  Carolina  R.  Co.,  8  So.   Car.  173.— 
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Applied  in  Bowen  v.  Atlantic  &  F.  B.  V. 
R.  Co.,  14  Am.  &  Eng.  R.  Cas.  332,  17  So. 
Car.  574. 

(15)  Tennessee. — Undersection  2291  of  the 
code,  a  personal  representative  can  main- 
tain an  action  against  a  wrong-doer  for  kill- 
ing an  infant.  Louisville  Sr*  N.  R.  Co.  v. 
Connor,  9  Heisk.  {Tenn.)  19,  19  Am.  Ky. 
Rep.  368.— Reviewed  in  Little  Rock  &  Ft. 
S.  R.  Co.  V.  Barker,  33  Ark.  350;  Little 
Rock  &•  Ft.  S.  R.  Co.  V.  Barker,  39  Ark.  491. 

Under  the  code,  §  2291,  which  provides 
that  the  right  of  action  which  a  person  who 
dies  from  injuries  received  would  have  had 
had  death  not  ensued,  shall  pass  to  his  per- 
sonal representative,  the  right  of  action 
with  all  its  incidents  passes  to  the  personal 
representative,  and  must  be  treated  as  if 
the  injured  party  had  brought  it.  Haley  v. 
Mobile  &•  O.  R.  Co.,  8  Am.  &•  Ettg.  R.  Cas. 
541,  7  Baxt.  {Tenn.)  239. 

A  provision  of  the  code,  §  392,  allowing 
a  suit  in  forma  pauperis,  is  confined  to 
suits  that  are  purely  personal,  and  does  not 
authorize  an  administrator  to  sue  a  railroad 
company  for  the  death  of  his  intestate, 
though  the  estate  is  insolvent.  Smith  v. 
Louisxiille  6^  N.  R.  Co.,  89  Tenn.  664,  1 5  S. 
W.  Rep.  842. 

(16)  Texas. — The  proviso  to  Rev.  St.  art. 
1044  does  not  affect  the  rights  of  the  per- 
sonal representative  of  a  deceased  plaintiff 
who,  while  living,  had  sued  for  a  personal 
injury  and  recovered  judgment  therefor  in 
the  district  court ;  his  rights  remain  as 
they  existed  before  the  enactment.  The 
cause  of  action  is  merged  in  the  judgment 
of  the  district  court,  which  survives,  and  is 
not  vacated  or  opened  by  writ  of  error  or 
appeal,  but  remains  valid  and  subsisting 
until  set  aside,  and  constitutes,  in  favor  of 
the  administrator,  a  cause  of  action.  Gal- 
veston City  R.  Co.  v.  A'olan,  "^  Am.  &•  Eng, 
R.  Cas.  387,  53  Tex.  139.— Reviewing 
Gibbs  V.  Belcher,  30  Tex.  79. 

(17)  West  Virginia. — Where  a  married 
woman  is  killed  by  the  negligence  of  a  rail- 
way corporation  her  husband  as  her  executor 
may,  under  the  code,  ch.  103,  §  6,  maintain 
an  action  for  causing  such  death.  Dimmey 
V.  Wheeling  &*  E.  G.  R.  Co.,  27  W.  Va.  32. 
—Quoting  South  «S  N.  Ala.  R.  Co.  v.  Sul- 
livan, 59  Ala.  272.  Reviewing  Chicago, 
B.  &  Q.  R.  Co.  V.  Dunn,  52  111.  260 ;  Dick- 
ens  V.  New  York  C.  R.  Co.,  28  Barb.  (N.  Y.) 
41 ;  Green  v.  Hudson  River  R.  Co.,  31  Barb. 
260. 


97.  Rule  in  the  federal  courts.— 

Where  a  statute  of  one  state  confers  a  right 
of  action  for  an  injury  resulting  in  death, 
the  action  may  be  maintained  in  a  federal 
court  sitting  in  another  state,  if  the  statute 
is  not  inconsistent  with  the  statutes  or 
policy  of  the  state  where  the  suit  is  brought. 
Te.xas  &*  P.  R.  Co.  v.  Cox,  145  [/.  S.  593,  12 
Sup.  Ct.  Rep.  905. 

The  right  of  action  given  by  the  Oreg.  Civ. 
Code,  §  367,  to  an  administrator  to  recover 
for  the  homicide  of  his  intestate,  maybe 
enforced  in  the  federal  courts  where  there  is 
a  difference  of  citizenship.  Holmes  v.  Ore- 
gon &^  C.  R.  Co.,  6  Saivy.  {U.  S.)  262,  5  Eeti. 
Rep.  75.— Quoting  Chicago  &  N.  W.  R. 
Co.  V.  Whitton,  13  Wall.  (U.  S.)  270. 

An  action  accruing  under  the  Va.  Code. 
1873,  ch.  145,  conferring  a  right  of  action  on 
the  administrator  for  the  homicide  of  his 
intestate,  for  the  benefit  of  the  widow  and 
children  of  the  intestate,  if  any,  otherwise 
for  the  benefit  of  the  estate,  may  be  brought 
in  a  federal  court,  though  the  intestate  was 
a  citizen  of  the  same  state  with  the  defend- 
ant and  his  wife  and  children  still  reside 
there.  Harper  v.  Norfolk  &>  W.  R.  Co.,  36 
Fed.  Rep.  102.— DISTINGUISHING  Browne  z/. 
Strode,  5  Cranch  (U.  S.)  303;  McNutt  v. 
Bland,  2  How.  (U.  S.)  9.  Quoting  Bonna- 
feez/.  Williams,  3 How.  (U.S.)  574;  Susque- 
hanna* W.  V.  R.  &C.CO.Z/.  Blatchford,  11 
Wall.  (U.  S.)  172. 

The  provision  of  Mo.  Rev.  St.  1889,  § 
4425,  providing  for  the  recovery  of  a  penalty 
of  S5000,  where  death  is  caused  by  the  neg- 
ligence, unskilfulness,  or  criminal  intent  of 
another,  the  statute  being  in  its  nature 
penal,  is  confined  in  its  operation  to  the 
jurisdiction  of  the  state ;  and  a  federal  court 
sitting  in  another  state  will  not  enforce  it, 
Marshall  v.  Wabash  R.  Co.,  46  Fed.  Rep. 
269. — Applying  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  6  Sup.  Ct.  Rep.  no. 
Quoting  Philpott  v.  Missouri  Pac.  R.  Co., 
85  Mo.  164. 

98.  Foreign  ndministrators.— The 
homicide  of  a  person  in  another  state,  on  a 
line  of  railroad  purchased  and  operated  by 
a  railroad  company  of  Georgia,  is  action- 
able in  Georgia,  if  the  action  be  brought 
by  a  person  entitled  to  recover — i.  e.,  an  ad- 
ministrator of  such  other  state  who  has  had 
his  appointment  ratified  in  Georgia,  but  not 
otherwise.  Central  R.  Co.  v.  Swint,  26  Am. 
&*  Eng.R.  CVw. 482,73  Ga.  651. — Following 
South  Carolina  R.  Co.  v.  Nix,  68  Ga.  572. 
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In  Illinois  a  foreign  administrator  may 
sue  for  the  death  of  his  decedent.  Wabash, 
St.  L.  Sf  P.  R.  Co.  V.  Shacklet,  I2  Am.  <S- 
Ettg.  R.  Las.  i66,  105  ///.  364 ;  affirmittg  10 
///.  App.  404. 

So  also  in  Kansas.  Kansas  Pac.  R.  Co. 
V.  Cutter,  16  Kan.  568. — Distinguished  in 
Limekiller  v.  Hannibal  &  St.  J.  R.  Co.,  19 
Am.  &  Eng.  R.  Cas.  184,  33  Kan.  83. 

But  not  where  he  is  prohibited  from  pros- 
ecuting the  same  action  in  the  state  of  his 
appointment.  Limekiller  v.  Hannibal  &* 
St.  J.  R.  Co.,  19  Am.  <S-  Eng.  R.  Cas.  184,  33 
Kan.  83,  5  Pac.  Rep.  401.— COMMENTING 
ON  Perry  v.  St.  Joseph  &  W.  R.  Co.,  29 
Kan.  420,  Distinguishing  Kansas  Pac. 
R.  Co.  V.  Cutter,  16  Kan.  ijb%.— Taylor  v. 
Pennsylvania  Co.,  7  Am.  &>  Etg.  R.  Cas. 
23.  78  Ky.  348.— Quoting  Woodard  v. 
Michigan  Southern  &  N.  I.  R.  Co.,  10  Ohio 
St.  121.— Distinguished  in  Bums 7/.  Grand 
Rapids  &  I.  R.  Co.,  113  Ind.  169.  Quoted 
in  Vawter  v.  Missouri  Pac.  R.  Co.,  84  Mo. 
679,  54  Am.  Rep.  105. 

A  foreign  administrator  can  maintain  an 
action  in  Indiana  against  a  defendant  for 
having  wrongfully  caused  the  death  of  a 
person.  The  administrator  will  hold  the 
money  recovered  in  trust  for  the  benefit  of 
the  widow  and  children  of  the  deceased. 
(Osborn,  J.,  dissenting.)  Jeffersonville,  M. 
6f  I.  R.  Co.  V.  Hendricks,  41  Ind.  48. 

A  New  York  administrator  cannot  sue 
for  an  injury  resulting  in  death  in  New  Jer- 
sey and  recover  damages  which  a  personal 
representative  is  authorized  to  sue  for  and 
recover  for  the  benefit  of  the  widow  and 
next  of  kin  bythe  statutes  of  New  Jersey,  but 
not  authorized  by  tlie  statutes  of  New  York. 
Mackayv.  Central R.  Co.,  14  Blatchf.  {U.  S) 
65,  4  Fed.  /•<'/.  617.— Approving  Woodard 
7'.  Michigan  Southern  &  N.  I.  R.  Co.,  10 
Ohio  St.  121.  Reviewing  Richardson  v. 
New  York  C.  R.  Co..  98  Mass.  85. 

99.  Aiicillnry  ncliniiiistrntion.  — 
Where  a  statute  gives  an  administrator  the 
right  to  sue  for  the  homicide  of  his  intes- 
tate, for  the  benefit  of  the  next  of  kin,  an 
administrator  appointed  in  another  state 
may  take  out  ancillary  letters  of  adminis- 
tration in  Connecticut,  where  the  accident 
occurs,  and  sue  there.  Hartford  &*  N,  H. 
R.  Co.  v.  Andrews,  36  Conn.  213. 

The  New  York  Code  of  Civ.  Pro.  § 
1902,  giving  a  right  of  action  to  the  execu- 
tor or  administrator  of  a  person  who  has 
been  wrongfully  killed,  applies  to  an  action 


by  an  ancillary  executor  who  sues  to  recover 
for  the  death  of  a  person  killed  in  New 
York,  but  who  had  his  residence  in  another 
state.  Lang  v.  Houston,  VV.  St.  &*  P.  F.  R. 
Co.,  75  Hun  151,  27  A^.  y.  Supp.  90. 

VI.  LIMITATIONS  OF  TIME  TO  SUE. 

100.    What     statute     goverus.  — 

Where  an  injury  causing  death  occurs  in 
another  state  than  that  in  which  suit  is 
brought,  the  stat.te  of  limitations  of  the 
forum  applies,  unless  the  foreign  statute 
where  the  accident  occurred  prescribes  a 
limitation.  Munos  v.  Southern  Pac.  Co., 
51  Fed.  Rep.  188,  2  C.  C.  A.  163. 

The  courts  of  one  state  will  not  enforce 
a  remedy  against  a  railroad  for  the  wrong- 
ful killing  of  plaintiff's  husband  in  another 
state,  under  whose  law  the  action  is  barred 
by  lapse  of  the  prescribed  time.  Selma,  R. 
&•  D.  R.  Co.  V.  Lacey,  49  Ga.  106. 

On  the  loth  of  May,  1879,  C.  was  seated  in 
a  car  of  the  C.  V.  R.  Co.,  standing  on  the 
railway  of  that  company,  when  an  engine 
of  the  defendants  ran  upon  the  railway  of 
the  C.  V.  R.  Co.,  through  gross  negligence 
as  alleged,  and  collided  with  the  car  in 
which  C.  was.  He  was  injui  ^d  in  the  col- 
lision, and  died  on  the  nth  of  August,  1885, 
as  alleged,  from  the  injuries  thus  received. 
On  August  4,  1886,  his  executrix  brought 
an  action  therefor.  Held,  on  demurrer, 
that  the  action  was  for  injury  sustained  "  by 
reason  of  the  railway  ,"  and  that  the  limi- 
tation of  six  months,  provided  by  section  83 
of  C.  S.  C.  c.  66,  section  27  of  42  Vict.  c.  9, 
D.,  applied  and  prevailed  over  the  limitation 
of  twelve  montlis,  provided  for  by  section  5 
of  R.  S.  O.  c.  128,  and  therefore  the  action 
was  barred.  Conger  v.  Grand  Trunk  R. 
Co.,  13  Ont.  160. 

The  plaintiff's  father  was  killed  on  Feb- 
ruary 10,  1891,  by  a  fall  from  a  bridge, 
part  of  a  highway  which  crossed  the  de- 
fendants' line  and  had  been  negligently 
allowed  by  them  to  be  out  of  repair.  The 
action  was  begun  on  the  14th  of  November, 
1 891,  more  than  six  months  after  the  acci- 
dent, no  letters  of  administration  having 
been  taken  out.  Held,  that  this  was  not 
"damage  sustained  by  reason  of  the  rail- 
way "  and  that  the  limitation  clauses  of  the 
railway  act  did  not  apply.  Zimmer  v.  Grand 
Trunk  R.  Co.,  19  Ont.  App.  693. — APPKOV- 
ING  North  Shore  R.  Co.  v.  McWillie.  17 
Can.  Sup.  Ct.  511.    Distinguishing  Cana- 
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didii  Pac.  R.  Co.  v.  Robinson,  14  Can.  Sup. 
Ct.  105,  19  Can.  Sup.  Ct.  292.  Reviewing 
McCallum  v.  Grand  Trunk  R.  Co.,  31  U.  C. 
Q.  B.  527  ;  Brown  v.  Grand  Trunk  R.  Co., 
24  U.  C.  Q.  B.  350. 

The  provisions  of  the  R.  S.  O.  c.  135 
(Lord  Campbell's  Act)  are  not  affected  by 
special  railway  legislation  of  this  kind,  so 
that  in  that  view  also  the  action  was  begun 
in  time.  Ziinmer  v.  Grand  Trunk  R.  Co., 
19  Ont.  App.  693. 

101.  VVlieu  the  statute  bet^ins  to 
run.*— Under  Conn.  Act  of  1853,  giving  a 
right  of  action  to  the  personal  represen- 
tative of  one  whose  death  is  caused  by 
wrongful  act,  and  requiring  it  to  be  brought 
within  one  year  after  the  cause  of  action 
has  accrued,  the  limitation  has  not  run  un- 
til one  year  from  the  appointment  of  the 
personal  representative.  Andrews  v.  Hart- 
ford &*  N.  H.  R.  Co.,  34  Conn.  57. 

The  two  years  in  which  an  action  may  be 
brought  for  wrongfully  causing  death  under 
the  Ind.  Rev.  St.  §  284,  begin  to  run  when 
death  occurs,  whether  that  be  before  or 
after  a  year  and  a  day  from  the  date  of  the 
accident.  Louisville,  E.  &•  St.  L.  R.  Co.  v. 
Clarke,  152  U.  S.  230,  14  Sup.  Ct.  Rep.  579. 
— Quoting  Jeffersonville  R.  Co.  v.  Swift, 
26  Ind.  459;  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  V.  Vining,  27  Ind.  513;  Hanna  t'.  Jeffer- 
sonville R.  Co.,  32  Ind.  113;  Burns  v. 
Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169; 
Hecht  V.  Ohio  &  M.  R.  Co.,  132  Ind.  507.— 
Hanna  v.  Jeffersonville  R.  Co.,  ^^2  Ind.  113. 

Under  the  New  York  Code,  as  well  as 
under  the  act  of  September  i,  1880,  the 
time  between  death  and  the  issuing  of  let- 
ters of  administration  is  to  be  reckoned  as 
part  of  the  time  in  which  the  action  must 
be  brought  for  an  injury  causing  death. 
The  above  statutes  repeal  3  N.  Y.  Rev.  St. 
733.  §  9-  Greene  v.  A^ew  York  C.  &'  H.  R. 
R.  Co.,  16  /.  •J'  .S.  {N.  Y.)  333,  2  Civ.  Pro. 
427. 

Under  the  Tenn.  Code,  §  2772,  the  limita- 
tion of  one  year  begins  to  run  from  the 
moment  of  the  injury,  and  the  time  between 
death  and  the  qualification  of  a  personal 
representative  is  not  excluded.  Fowlkes  v. 
Nashville  <S-  D.  R.  Co.,  9  Heisk.  {Tenn.) 
829. 


*  Statute  of  limitations  only  begins  to  run 
against  actions  for  ca'jsing  death  of  a  minor 
from  time  of  death  and  not  from  time  of  injury, 
■ee  44  Am.  &  Eng.  R,  Cas.  697,  abstr. 


The  statute  of  limitations  begins  to  run 
only  from  the  time  of  death  and  not  from 
the  time  of  the  injury.  So  an  action  in 
Washington,  brought  within  one  year  from 
the  death  of  the  intestate,  is  not  barred, 
though  the  injury  was  received  more  than 
three  years  before  the  action  was  com- 
menced. Nestelle  v.  Northern  Pac.  R.  Co., 
56  Fed.  Rep.  261. 

Under  a  statute  providing  that  a  person 
who  would  have  been  liable  to  one  injured 
through  his  wrongful  act  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  the  right  of 
action  of  a  widow  for  the  death  of  her  hus- 
band is  barred  where  the  cause  of  action  of 
the  injured  person  was  barred  by  the  stat- 
ute of  limitations  at  his  death.  Canadian 
Pac.  R.  Co.  V.  Robinson,  54  Am.  &^  Eng.  R. 
Cas.  49,  19  Can.  Sup.  Ct.  292;  reversing 
6  Montr.  L.  R.  11 8,  which  affirmed  5  Mont. 
Super.  225. 

102.  What  lapse  of  time  creates  a 
bar. — In  Kentucky,  an  action  to  recover 
damages  for  negligently  causing  death, 
brought  by  the  administrator  more  than 
one  year  after  he  qualified,  is  barred  by  the 
statute  of  limitations.  The  act  of  Febru- 
ary 17, 1866  (Myers's  Supp.  p.  724),  does  not 
apply  to  such  actions.  Fleming  v.  Ernst,  2 
Rush  {Kj'.)  128. 

Where  the  action  is  under  the  New  York 
Act  of  1847,  ch.  450,  as  amended  in  1849, 
ch.  256,  and  in  1870,  ch.  78,  to  recover  for 
death  by  wrongful  act,  it  must  be  brought 
within  two  years  from  the  time  of  the  death. 
Bonnell  v.  Jewett,  24  Hun  {N.  Y.)  524, 

The  fact  that  a  party  is  mortally  injured, 
but  does  not  die  within  a  year  and  a  day 
from  the  time  of  the  injury,  does  not  pre- 
vent an  action  under  the  statute  to  recover 
damages  for  the  wrongful  killing.  Schlich- 
ting  V.  Wintgen,  25  Hun  {N.  Y^)  626. 

The  action  given  by  N.  Car.  Code,  §  1498, 
must  be  brought  within  one  year  after  the 
death  of  the  injured  person.  Taylor  v. 
Cranberry  I.  &^  C.  Co.,  94  N.  Car.  525. 

The  provision  of  this  statute,  limiting  the 
time  within  which  the  action  must  be 
brought,  is  not  a  statute  of  limitations. 
The  statute  confers  a  right  of  action  which 
did  not  exist  before,  and  it  must  be  strictly 
complied  with.  As  there  is  no  saving 
clause  as  to  the  time  of  bringing  the  action, 
no  explanation  as  to  why  it  was  not  brought 
will  avail.  Taylor  v.  Cranberry  I.  &*  C.  Co., 
94  N.  Car.  525. 
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Under  the  Ohio  "  Act  requiring  compen- 
sation "  for  causing  death  by  wrongful  act, 
neglect,  or  default  (S.  &  C.  1139,  1140), 
which  gave  a  right  of  action,  provided  such 
action  should  be  commenced  within  two 
years  after  the  death  of  such  deceased  per- 
son, the  proviso  is  a  condition  qualifying 
the  right  of  action,  and  not  a  mere  limita- 
tion on  the  remedy,  and  the  amendment 
and  repeal  of  the  section  containing  the 
proviso  during  the  existence  of  the  right  of 
action,  and  the  omission  of  the  proviso  in 
the  section  as  amended,  did  not  have  the 
eflect  of  extending  the  time  within  which 
the  action  should  have  been  brought. 
Pittsburg,  C.  &"  St.  x..  Ji.  Co.  v.  Hitte,  25 
0/iio  St.  629,  10  Am.  Ry.  Rep.  \  57. 

Under  Tenn.  Code,  §§  2291-2293,  there  is 
no  distinction  made  between  cases  where 
the  injured  party  lives  a  time  and  suit  is 
brought  in  his  lifetime  and  where  the  death 
is  instantaneous.  Both  are  put  upon  the 
same  footing,  and  the  cause  of  action  is 
governed  by  the  same  laws  as  to  the  time 
in  which  suit  may  be  brought — i.  e.,  within 
one  year  from  the  time  of  the  injury. 
Fowlkes  V.  N.  6~>  D.  R.  Co.,  5  Baxt.  {Tenn.) 
663.— Criticising  Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  465. 

In  Wisconsin  actions  to  recover  damages 
for  injuries  from  negligence,  etc..  causing 
death  will  not  lie  unless  brought  within  the 
time  limited  by  the  statute  which  gives  the 
right  of  action— vi".,  two  years  from  the 
death  of  the  person  injured.  George  v.  C/ii- 
caq:o,  M.  <S-  St.  P.  R.  Co.,  <,i  Wis.  603,  8  N. 
W.  Rep.  374. 

103.  Wlint  will  stop  tlic  running 
of  the  statute  —  AnieiHlnicnts.*  — 
Where  a  widow  has  instituted  suit  for 
damages  for  the  killing  of  her  husband 
within  the  time  allowed  by  statute,  and  has 
suffered  nonsuit,  she  may  begin  anew,  al- 
though more  than  six  months  have  elapsed 
since  the  killing.  Shepard  v.  .S7.  Louis,  I. 
M.  (S>'  S.  R.  Co.,  3  Mo.  App.  550.— Approved 
IN  McNamara  v.  Slavens,  76  Mo.  329. 

In  an  action  for  the  wrongful  death  of  a 
brakeman  the  original  complaint  charged 
that  it  was  caused  by  the  defective  condi- 
tion of  the  roadbed,  while  an  amended  com- 
plaint charged  that  it  was  caused  by  the 
defective  condition  of  the  roadbed  and  a 
coupling-pin.  Held,  that  a  new  cause  of 
action  was  not  set  up  so  as  to  allow  the 

*See  aiso/i;.r/,  151. 


running  of  the  statute  of  limitations  after 
the  original  complaint  was  filed.  Te.vas  <S^ 
P.  R.  Co.  V.  Cox,  145  U.  S.  593,  12  Sup.  Ct. 
Rep.  905. 

In  an  action  by  a  personal  representative 
against  a  railway  company  for  causing  the 
death  of  tlie  mtestate,  the  plaintiff,  more 
than  two  years  after  the  injury,  by  leave  of 
court  amended  his  declaration  by  adding  a 
new  count,  which,  however,  was  a  mere  re- 
statement of  the  cause  of  action  set  up  in 
the  original  counts.  The  defendant  pleaded 
the  two  years'  statute  of  limitations  to  the 
new  count,  which  the  court  held  good  on 
demurrer.  Held,  that  the  court  erred  in  so 
holding.  Blanchard  v.  Lake  Shore  <5^  M. 
S.  R.  Co.,  126  ///.  4>6,  18  N.  E.  Rep.  799; 
affirming  27  ///.  Afp.  22. 

A  suit  was  brought  within  the  time  lim- 
ited by  statute  for  causing  death  by  negli- 
gence, but  after  the  lapse  of  time  an 
amendment  was  allowed  showing  that  the 
deceased  left  a  surviving  widow  and  chil- 
dren. Held,  that  no  new  cause  of  action 
was  set  up  by  the  amendment,  and  there- 
fore it  was  not  barred.  Haynie  v.  Chicago 
&>  A.  R.  Co.,  9  ///.  App.  105. 

In  an  action  by  an  administrator  to  re- 
cover for  the  destruction  of  his  intestate's 
life  by  the  alleged  wilful  neglect  of  the 
defendant,  the  defendant  was  by  mistake 
named  in  the  caption  of  the  petition  and  in 
the  summons  as  the  "  Louisville,  Cincin- 
nati &  Lexington  R.  Co.,"  instead  of  the 
"  Louisville  &  Nashville  R.  Co.,"  but  sum- 
mons was,  in  fact,  served  on  the  latter  com- 
pany. An  answer  was  filed  having  the 
same  caption  as  the  petition  and  contain- 
ing simply  a  traverse  by  "the  defendant." 
After  the  expiration  of  more  than  one  year 
from  the  killing  an  amended  petition  was 
filed  alleging  the  mistake  in  ttie  original 
petition  and  asking  judgment  against  the 
Louisville  &  Nashville  R.  Co.  That  com- 
pany then  filed  an  answer  to  the  amended 
petition,  relying  upon  the  limitation  of  one 
year  in  bar  of  the  action.  Held,  that  it  is 
evident  from  all  the  circumstances  that  the 
answer  to  the  original  petition  was  filed  in 
behalf  of  the  Louisville  &  Nashville  R.  Co., 
and  had  the  eflect  to  enter  the  appearance 
of  that  company,  and  having  been  filed 
within  one  year  after  the  killing  occurred, 
the  action  is  not  barred  by  limitation. 
Heckman  v.  Louisville  6f*  N.  R.  Co.,  85  Ky. 
631,  4  S.  IV.  Rep.  342,— QUOTINO  Lou'is- 
ville  &  N.  R.  Co.  v.  Hall,  12  Bush  (Ky.)  131. 


IMP  * ' 


A¥4> 


It 


780 


DEATH   BY   WRONGFUL   ACT,  104,105. 


•8!i 


Suit  was  brought  within  the  one  year 
prescribed  by  statute  for  the  killing  of  a 
brakeman.  After  the  one  year  had  com- 
pletely run  an  amended  declaration  was 
filed  showing  that  the  killing  occurred  in 
an  adjoining  state,  and  setting  out  the 
statute  of  that  state;  and  an  additional 
averment  was  added  that  the  killing  was 
caused  by  the  company  employing  unskilful 
agents.  Helt/,  that  the  amendments  did 
not  set  out  a  new  cause  of  action,  and  there- 
fore the  statute  of  limitations  only  ran  to 
the  beginning  of  the  action,  and  not  to  the 
time  of  the  amendments.  Nashville,  C.  &* 
St.  L.  R.  Co.  V.  Foster,  ii  Am.  &*  Eng-  J^. 
Cas.  i8o,  loLea  {Tettn.)  351. — Distinguish- 
ing Flatleyz/.  Memphis  &  C.  R.  Co.,  9  Heisk. 
(Tenn.)  230. 

Under  the  Texas  statute  all  the  bene- 
ficiaries must  be  made  parties  to  an  action 
to  recover  for  an  injury  causing  death.  An 
action  was  commenced  within  the  time 
limited,  but  after  it  had  fully  run  an  addi- 
tional plaintiff  was  added.  Held,  that  the 
amendment  did  not  create  a  new  cause  of 
action,  and  therefore  the  action  was  not 
barred  as  to  the  original  plaintiffs,  but  was 
as  to  the  added  plaintiff.  East  Line  &•  R, 
R.  R.  Co.  V.  Culberson,  38  Am.  6^  Ettg.  R. 
Cas.  225,  72  Tex.  375,  3  L.  R.  A.  567,  10  S. 
W.  Rep.  706. 

104.  Disability  of  infancy An  ac- 

tior  under  section  3  of  chapter  57,  Ky.  Gen. 
St.,  by  the  heir  of  one  whose  life  has  been 
lost  by  the  wilful  neglect  of  another,  to  re- 
cover therefor  is  barred  after  the  lapse  of 
one  year,  although  the  plaintiff  be  an  infant, 
if  there  was  either  a  widow  or  personal  rep- 
rt  -  jntativc  of  the  deceased  who  might  have 
•  I.  The  saving  of  the  statute  in  behalf 
'^  mi'ant  is  only  intended  to  apply 
V  '  .  ih-:;e  is  no  otlier  person  in  being  who 
\  .1'. '.  •  -^r  tosue.  Louisville &•  N.  R.  Co.  v. 
.     ■  .      ,  86  Ky.  259,  5  S.   IV.  Rep.  563. 

Where  a  minor,  through  defendant's  neg- 
ligence, received  injuries  from  which  he 
died  about  two  hours  afterwards — /leM,  that 
a  cause  of  action  arose  in  his  favor  during 
his  life.  Immediately  upon  receiving  the  In- 
jury, and  that  the  limit  of  two  years  pre- 
scribed by  the  statute  of  limitations  (code, 
§  2529)  began  at  once  to  run  against  his 
right  of  action,  and  that  an  action  begun  by 
his  administrator  later  than  two  years  after 
the  injury  was  received  was  barred  by  the 
statute.  Section  2535  of  the  code  does 
not  have  the  effect  to  suspend  the  running 


of  the  statute  in  such  a  case  until  the  ap- 
pointment of  the  administrator.  (See  code, 
§  2527.)  Murphy  v.  Chicago,  M.  6-  St.  P. 
R.  Co.,  80  /owa  26,  45  N.  IV.  Rep.  392. 

Mo.  Rev.  St.  1879,  §  21 21,  provides  that 
the  damages  allowed  for  wrongfully  causing 
the  death  of  a  person  "  may  be  sued  for  and 
recovered,  first,  by  the  husband  or  the  wife 
of  the  deceased  ;  and  second,  if  there  be  no 
husband  or  wife,  or  if  he  or  she  fail  to  sue 
within  six  months  after  such  death,  then  by 
the  minor  child  or  children  of  the  deceased." 
Section  2125  provides  that  the  action  shall 
be  brought'within  a  year  from  the  time  of 
death.  Held,  that  the  word  "  minor "  in 
section  2121  was  not  intended  to  limit  the 
time  to  bring  suit  to  the  period  of  minority 
where  a  child,  under  age  at  the  time  death 
ensued,  attains  his  majority  within  a  year 
from  that  time,  and  brings  suit  after  becom- 
ing of  age  and  within  the  year.  Rutter  v. 
Missouri  Pac.  R.  Co.,  21  Am.  &*  Eng.  R.  Cas. 
212,  81  Mo.  169. 

Vn.  JUBISDICTION.    LAW  OF  PLACE. 

I.  Jurisdiction  of  State  Courts,  Generally. 

105.  Venue— County  where  killing^ 
was  done.* — Under  the  provisions  of  the 
Louisiana  Practice  Code,  an  action  against 
a  railway  company  to  recover  damages  for 
wrongful  killing  may  be  brought  in  the 
parish  where  the  damage  was  done.  Hous- 
ton V.  Vicksburg,  S.  &•  P.  R.  Co.,  34  Am.  &> 
Eng,  R.  Cas.  76,  39  La.  Ann.  796,  2  So.  Rep. 
562. 

An  action  by  a  widow  for  the  homicide  of 
her  husband  may,  under  section  3406  of  the 
Georgia  Code,  be  tried  in  the  county  where 
the  killing  was  done,  although  such  county 
is  not  that  in  which,  by  the  charter,  the 
principal  place  of  business  of  the  company 
is  located.  Georgia  R.  &•  B.  Co.  v.  Oaks,  52 
Ga.  410,  7  Am.  Ry.  Rep.  143. — FoLLCWED  IN 
East  Tenn.,  V.  &  G.  R.  Co.  v.  Atlanta  &  F. 
R.  Co.,  49  Fed.  Rep.  608. 

No  matter  where  the  contract  of  employ- 
ment by  the  company  with  the  deceased 
agent  was  made,  the  homicide  being  com- 
mitted at  the  place  where  the  agent  was  as- 
signed to  duty,  and  where  he  was  serving 
the  company  at  the  time  of  the  wrongful 
act,  the  cause  of  action  originated  at  that 
place,  and  the  superior  court  of  that  county 

*  Venue  of  action  for  death,  see  note,  15  Am. 
&  Eng.  R.  Cas.  506. 
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has  jurisdiction.  Christian  v.  Columbus  &* 
R.  R.  Co.,  38  Am.  <S-  Eng.  R.  Cas.  261,  79  Ga. 
460,  7  S.  E.  Rep.  216. 

100. where  defendant's  prin- 
cipal place  of  business  is  situated. — 
Under  Ga.  Act  of  1850,  giving  an  action  for 
a  death  caused  by  a  railroad,  such  action 
must  be  brought  in  the  county  where  the 
principal  business  of  the  corporation  is  sit- 
uated. Nor  is  this  act  affected  by  act  of 
1856.  South  Western  R.  Co.  v.  Paulk,  24 
Ga.  356. 

107.  Action  is  both  local  and 
transitory. — An  action  for  death  is  both 
a  local  and  a  transitory  action ;  it  is  tran- 
sitory because  it  may  be  instituted  in  an- 
other county  than  that  in  which  the  tort 
was  committed,  as  provided  by  section  72 
of  the  code,  and  its  chief  officer  or  agent 
may  be  served  in  any  county  where  he  may 
be  found  ;  and  it  is  made  local  merely  at 
tlie  option  of  the  plaintiff.  Chesapeake,  O. 
6r-  S.  IV.  R.  Co.  V.  Heath,  87  A>,  651,  9  S. 
IV.  Rep.  832. 

108.  Directing^  administration  by 
probate  court. — The  probate  court  has 
jurisdiction  to  direct  administration  for  the 
purpose  of  enforcing  a  cause  of  action  aris- 
ing under  the  statutes  of  Minnesota  for  the 
death  of  a  person  caused  by  the  wrongful 
act  or  omission  of  another,  although  the 
deceased  was  not  an  inhabitant  of  that  state, 
and  left  no  property  therein.  Hutchins  v. 
St.  Paul,  M.  &*  M.  R.  Co.,  44  Minn.  5,  46 
N.  IV.  Rep.  79. 

2.    Where  Injury  was  Inflicted  or  Death 
Occurred  Out  of  the  State.* 

100.  Similar  remedy  must  exist  in 
the  foreign  state.— A  person  cannot  re- 
cover in  the  courts  of  one  state  for  a  wrong- 
ful killing  by  a  railroad  where  the  act  was 
done  in  another  state  under  whose  laws  the 
plaintiff  could  not  have  recovered.  Selma, 
R.  &^  D.  R.  Co.  V.  Lacey,  49  Ga.  106.  Wil- 
lis V.  Missouri Pac.  R.  Co.,  23  Am.  &•  Ettg. 
R.  Cas.  379,  61  Tex.  432.— Reviewing 
McDonald  v.  Mallory,  77  A^.  V.  546.— FoL- 

*  Remedy  for  causing  death  where  injury  is 
inflicted  in  another  state,  see  note,  4  L.  R.  A.  261. 

Rights  of  action  for  causing  death  accruing 
under   foreign    statutes,  see   note,  15   L.  R.  A. 

583. 

Suing  in  one  state  for  wrongfully  causing 
death  in  another.  Jurisdiction  of  courts  ;  see 
38  Am.  &  Eng.  R.  Cas.  172,  adstr. 

Action  for  death  purely  local  ;  actions  in  other 
states,  see  note,  ifj  Am.  &  Eng.  R.  Cas.  191. 


LOWED  IN  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
McCormick,  71  Tex.  660.  Quoted  in 
Western  Union  Tel.  Co.  v.  Phillips,  2  Tex. 
Civ.  A  pp.  608.  De  Nam  v.  Mexican  Nat. 
R.  Co.,  {Tex.  Civ.  App.)  22  S.  W.  Rep.  249. 

Such  a  right  of  action  may  be  prosecuted 
in  another  state  only  wlien  the  two  states 
have  substantially  similar  statutes  on  the 
subject.  O'Reilly  v.  New  York  6-  N.  E.  R. 
Co.,  42  Am.  (S^  Eng.  R.  Cas.  50,  16  R.I.  388, 
29  Cent.  L.  J.  210,  6  L.  R.  A.  719,  17  Atl. 
Rep.  906. 

And  it  must  be  alleged  and  proved  that 
an  action  would  lie  under  the  laws  of  the 
state  where  the  injury  occurred.  Vatide- 
venter  v.  New  York  &*  N.  H.  R.  Co.,  27  Barb. 
(N.  Y.)  2iA,tAbb.  Pr.  {N.  Y.)  239.— Disap- 
proved IN  Stoeckman  v.  Terre  Haute  &  I. 
R.  Co.,  15  Mo.  App.  lo^.—Hyde  v.  Wabash, 
St.  L.  &>  P.  R.  Co.,  IS  Am.  Sf  Eng.  R.  Cas. 
503, 61  Iowa  441,  47  Am.  Rep.  820,  16  A^.  W. 
Rep.  351.  —  Distinguished  in  Morris  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  19  Am.  &  Eng. 
R.  Cas.  180,65  Iowa  727,  54  Am.  Rep.  39; 
Boyce  v.  Wabash  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  172,  63  Iowa  70,  50  Am.  Rep.  730. — 
Hamilton  v.  Hannibal  &»  St.  J.  R.  Co.,  39 
Kan.  56,  18  Pac.  Rep.  57. 

A  complaint  by  a  widow  for  the  wrongful 
killing  of  her  husband  by  a  railroad  in  an- 
other state,  where  such  action  could  not  be 
maintained  by  her,  sets  forth  no  cause  of 
action  and  cannot  be  amended.  Selma,  R. 
&>  D.  R,  Co.  v.  Lacey,  49  Ga.  106. 

In  order  to  recover  in  such  action  the 
wrong  causing  the  death  must  be  actionable 
under  the  laws  of  the  state  where  it  occurs, 
and  also  where  the  suit  is  brought.  Burns 
V.  Grand  Rapids  &»  I.  R.  Co.,  12  West.  Rep. 
688,  113  Ind.  169,  15  N.  E.  Rep.  230.— Dis- 
tinguishing Richardson  v.  New  York  C. 
R.  Co.,  98  Mass.  85;  Anderson  v.  Milwau- 
kee &  St.  P.  R.  Co..  37  Wis.  321 ;  Bettys  v. 
Milwaukee  &  St.  P.  R.  Co.,  37  Wis.  323; 
Woodard  v.  Michigan  Southern  &  N.  1.  R. 
Co.,  loOhio  St.i2i;  McCarthy  t/.  Chicago, 
R.  I.  &  P.  R.  Co.,  18  Kan.  46 ;  Taylorv.  Penn- 
sylvania Co.,  78  Ky.  348,  39  Am.  Rep.  244. 
Modifying  Buckles  v.  EUers,  72  Ind.  220, 
37  Am.  Rep.  156. 

Where  an  injury  causing  death  occurs  in 
Massachusetts,  where  a  penal  statute  exists 
allowing  the  recovery  of  a  fine  against  the 
party  inflicting  theinjury,  an  action  cannot 
be  maintained  in  Rhode  Island,  where  the 
statutes  do  not  contain  such  penal  features. 
O'Reilly  v.  New   York  &*  A^.  E.  R.  Co..  42 
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^;«.  <S-  Enff.  R.  Cas.  50,  16  R.  I.  388,  29 
C(f«/.  Z./.  210,  6  Z.  /?.  ^.  719,  17  ^//.  Z'.f/. 
906.— Quoting  Needham  v.  Grand  Trunk 
R.  Co.,  38  Vt.  294.  —  Distinguished  in 
Gardner  v.  New  York  &  N.  E.  R.  Co.,  17  R. 
I.  790. 

Where  a  citizen  of  Vern'.ont  is  injured  in 
another  state  and  returns  to  the  former 
state  before  death  ensues,  an  action  cannot 
be  maintained  there  under  the  statutes  of 
1847  or  1849,  where  it  appears  that  the 
right  of  action  would  not  survive  under  the 
laws  of  the  state  where  the  injury  occurred. 
Needham  v.  Grand  Trunk  K.  Co.,  38  Vt.  294. 
— yuOTiNG  Crowley  v.  Panama  R.  Co.,  30 
Barb.  (N.  Y.)  99 ;  Whitford  v.  Panama  R. 
Co.,  3  Bosw.  (N.  y.)  67 ;  Beach  v.  Bay  State 
Steamboat  Co.,  30  Barb.  433. — Approved 
in  Davis  V.  New  York  &  N.  E.  R.  Co..  28 
Am.  &  Eng.  R.  Cas.  223,  143  Mass.  301,  58 
Am.  Rep.  138.  Distinguished  in  Leon- 
ard V.  Columbia  Steam  Nav.  Co.,  84  N.  Y, 
48.  Quoted  in  O'Reilly  v.  New  York  & 
N.  E.  R.  Co..  16  R.  I.  388. 

Defendant  is  a  corporation  operating  a 
road  both  in  Massachusetts  and  Connecti- 
cut under  the  laws  of  each  state,  and  was 
sued  for  the  homicide  of  a  citizen  of  Massa- 
chusetts in  Connecticut.  It  appeared  that 
by  the  laws  of  the  latter  state  the  cause  of 
action  did  not  survive  death,  but  that  the 
personal  representative  might  bring  a  penal 
action  for  the  benefit  of  the  estate.  Held, 
that  a  common  law  action  could  not  be 
maintained  in  Massachusetts  under  Pub. 
St.  ch.  165,  §  I.  Davis  v.  New  York  &'  N. 
E.  K.  Co.,  28  Am.  dr*  Eng.  R.  Cas.  223,  143 
Mass,  301,  58  Am.  Rep.  138,  9  N.  E.  Rep. 
815.— Approving  Needham?'.  Grand  Trunk 
R.  Co.,  38  Vt.  294 ;  State  v.  Pittsburgh  &  C. 
R.  Co.,  45  Md.  41.— Distinguished  in 
Higgins  V.  Central  N.  Eng.  &  W.  R.  Co., 
155  Mass.  176.  Reviewed  in  Ash  v.  Balti- 
more &  O.  R.  Co.,  44  Am.  &  Eng.  R.  Cas. 
676,72  Md.  144;  O'Reilly  v.  New  York  & 
N.  E.  R.  Co.,  16  R.  I.  388. 

110.  It' similar  remedy  exists,  per- 
sonal representative  may  sue.— The 
right  of  action  to  recover  damages  for  the 
death  of  a  human  being  given  by  the  stat- 
ute of  one  state  may  be  asserted  in  the 
courts  of  another  where  there  is  a  coinci- 
dence of  the  statutes  of  the  two  states  on 
this  point.  Chicago,  St:  L.  &>  N.  O.  R.  Co. 
V.  Doyle,  8  Am.  &•  Eng.  R.  Cas.  171,  60  Miss. 
977.  Burns  v.  Grand  Rapids  &•  I.  R.  Co., 
12  West.  Rep.  688,  113  Ind.  169,  15  N.  E. 


Rep.  230.— Followed  in  Cincinnati,  H.  & 
D.  R.  Co.  V.  McMullen,  38  Am.  &  Eng.  R. 
Cas.  165,  117  Ind.  439,  20  N.  E.  Rep.  287; 
Hecht  V.  Ohio  &  M.  R.  Co.,  132  Ind.  507. — 
IVintuska  v.  Louisville  &•  N.  R.  Co.,  {lyy.) 
20  S.  W.  Rep.  819. —  Following  Dennick 
V.  Central  R.  Co.,  103  U.  S.  11;  Bruce  v. 
Cincinnati  R.  Co.,  83  Ky.  174. — Louisville 
&-  A^.  R.  Co.v.  Shivell,  (Ky.)  18  S.  W.  Rep. 
944.  Missouri  Pac.  R.  Co.  v.  Lewis,  24  Neb. 
848,  40  N.  JV.  Rep.  401,  2  Z.  /v*.  A.  67.— Fol- 
lowing Dennick  v.  Central  R.  Co.,  103  U. 
S.  1 1  ;  Leonard  v.  Columbia  Steam  Nav.  Co., 
84  N.  Y.  48  ;  Morris  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  23  N.  W.  Rep.  143;  Stoeckman  t/.  Terre 
Haute  &  I.  R.  Co.,  15  Mo.  App.  503.  Not 
FOLLOWING  Woodard  v.  Michigan  Southern 
&  N.  I.  R.  Co.,  10  Ohio  St.  121 ;  Armstrong 
V.  Beadle,  5  Sawy.  (U.  S.)484;  Anderson  v. 
Milwaukee  &  St.  P.  R.  Co.,  37  Wis.  321. — 
Dennick  v.  Central  R.  Co.,  i  Am.  <&>»  Eng.  R. 
Cas.  309,  103  C/.  S.  II. — Disapproving 
Richardson  v.  New  York  C.  R.  Co.,  98 
Mass.  85  ;  McCarthy  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  18  Kan.  46.  Following  Leonard 
V,  Columbia  Steam  Nav.  Co.,  84  N.  Y,  48. — 
Applied  in  Brisenden  v.  Chamberlain,  53 
Fed.  Rep.  307.  Approved  in  Stoeckman 
7/.  Terre  Haute  &  I.  R.  Co.,  15  Mo.  App. 
503.  Distinguished  in  Ash  v.  Baltimore 
&  O.  R.  Co.,  44  Am.  &  Eng.  R.  Cas.  676,  72 
Md.  144;  Vawter  v.  Missouri  Pac.  R.  Co., 
84  Mo.  679,  54  Am.  Rep.  105.  Followed 
in  Illinois  C.  R.  Co.  w.  Crudup,  63  Miss.  291 ; 
Missouri  Pac.  R.  Co.  v.  Lewis,  24  Neb.  848. 
Quoted  in  McLeod?/.  Connecticut*  P.  R. 
R.  Co.,  28  Am.  &  Eng.  R.  Cas.  644,  58  Vt.  727 ; 
Laird  v.  Connecticut  &  P.  R.  R.  Co.,  43  Am. 
&  Eng.  R.  Cas.  63,  62  N.  H.  254;  Bruce  t/. 
Cincinnati  R.  Co..  83  Ky.  174.  Quoted 
AND  FOLLOWED  IN  Nelsons'.  Chesapeake  & 
O.  R.  Co.,  88  Va.  g7\.~Stallknecht  v.  Penn- 
sylvania R.  Co.,  13 //«v  (A^.  V.)  451  ;  ajjirm- 
*>'g  53  Ho'M.  Pr.  {N.  F.)  305.  —  Distin- 
guishing Beach  v.  Bay  State  Steamboat 
Co.,  30  Barb.  (N.  Y.)  433 ;  Crowley  v. 
Panama  R.  Co.,  30  Barb.  99.  Reviewing 
Whitford  v.  Panama  R.  Co.,  23  N.  Y.  474. 

Unless  the  court  is  satisfied  the  statute 
was  not  intended  to  operate  beyond  the 
limits  of  the  state  enacting  it.  And  where 
both  statutes  expressly  authorize  the  per- 
sonal representative  to  maintain  the  action 
and  the  persons  entitled  to  the  amount  re- 
covered are  the  same  under  both  statutes, 
the  personal  representative  appointed  in 
Kentucky    may   maintain   the   action   here 
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under  the  foreign  statute,  the  cause  of  ac- 
tion having  arisen  under  that  statute.  Bruce 
V.  Cincinnati R.  Co.,  83  Ky.  174. — Quoting 
Dennick  v.  Central  R.  Co.,  103  U.  S.  18; 
Leonard  v.  Columbia  Steam  Nav.  Co.,  84 
N.  Y.  48 ;  Woodard  v.  Michigan  Southern 
&  N.  I.  R.  Co.,  10  Ohio  St.  121.  Review- 
ing McDonald  v.  Mallory,  11  N.  Y.  547 ; 
Ricliardson  v.  New  York  C.  R.  Co.,  98  Mass. 
85. 

Where  such  a  right  of  action  is  created  by 
the  statute  of  one  state,  it  may  be  enforced 
in  another  independently  of  any  statute 
provision  in  such  other  state,  provided  that 
it  be  not  in  conflict  with  the  public  policy 
of  the  state  in  which  it  is  souglit  to  enforce 
it.  The  existence  of  a  similar  statute  in 
that  state  is  evidence  that  the  policy  of  the 
state  is  favorable  to  such  rights  of  action 
not  inimical  to  them.  Chicago,  St.  L.  &> 
N.  O.  K.  Co.  V.  Doyle,  8  Avi.  &>  Eng.  R. 
Cas.  171,  60  Miss.  977. 

The  right  of  action  given  to  a  personal 
representative  for  wrongfully  killing  his 
intestate  in  Tennessee  may  be  prosecuted 
in  Mississippi  by  an  administrator  appointed 
liere,  though  the  action  could  not  have 
been  maintained  by  him  if  the  injury  had 
occurred  here.  Illinois  C.  R.  Co.  v.  Crudup, 
63  Miss.  291. — Following  Dennick  v.  Cen- 
tral R.  Co.,  103  U.  S.  11;  Leonard  v.  Co- 
lumbia Steam  Nav.  Co.,  84  N.  Y.  48;  Her- 
rick  V.  Minneapolis  &  St.  L.  R.  Co.,  31 
Minn.  11.  Not  following  Richardson  v. 
New  York  C.  R.  Co.,  98  Mass.  85;  Mc- 
Carthy V.  Chicago,  R.  L  &  P.  R.  Co.,  18 
Kan.  46;  Woodard  v.  Michigan  Southern 
&  N.  I.  R.  Co.,  10  Ohio  St.  121. 

Where  a  New  York  administrator  sues  in 
this  state  for  the  homicide  of  his  intestate 
in  another  state,  an  action  may  be  main- 
tained without  showing  that  letters  of  ad- 
ministration have  also  been  taken  out  in 
the  state  where  the  homicide  occurred. 
Gtirncy  v.  Grand  Trunk  R.  Co.,  37  N.  Y. 
S.  R.  557,  13  A".  Y.  Supp.  645;  affirmed  in 
138  N.  Y.  63S,  viem.,  53  N.  Y.  S.  R.  929. 
Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N. 
Y.  48. —  Distinguishing  Ricliardson  v. 
New  York  C.  R.  Co.,  98  Mass.  85  ;  Wood- 
ard %i.  Michigan  Southern  &  N.  I.  R.  Co.,  10 
Ohio  St.  121 ;  Ncedliam  v.  Grand  Trunk  R. 
Co.,  38  Vt.  295 ;  Allen  %>.  Pittsburgh  &  C.  R. 
Co.,  45  Md.  41  ;  Selma,  R.  &  D.  R.  Co.  v. 
Lacy,  43  Ga.  461 ;  Marcy  v.  Marcy,  32  Conn. 
30S. 
111.  Tlictwo  statutes  need  not  be 


precisely  alike.— The  statutes  of  the  two 
states  need  not  be  precisely  alike;  it  is  suf- 
ficient if  they  are  of  similar  import  and 
character,  founded  upon  the  same  principle 
and  possessing  the  same  general  attributes  ; 
the  right  is  ncit  affected  by  mere  difference 
of  detail.  Wooden  v.  M 'ester n  N.  Y.  iS-  P.  R. 
Co.,  126  A^.  Y.  10,  26  A'.  E.  Rep.  1050.  36  A'. 
Y.  S.  R.  387;  affirming  35  A^  Y.  S.  R.  685, 
12  N.  Y.  Supp.  908.  Hanna  v.  Grand 
Trunk  R.  Co.,  \i  III.  App.  1 16.— Quoting 
Herrick  z/.  Minneapolis  &  St.  L.  R.  Co.,  31 
Minn.  1 1. — Morris  v.  Chicago,  R.  I.  &•  P.  R. 
Co.,  ig  Am.  &^  Eng.  R.  Cas.  180,65  lo'^i'a 
■J27,  54  Am.  Rep.  39.  23  A'.  IV.  Rep.  143.— 
Disapproving  Woodard  v.  Michigan  South- 
ern &N.  I.  R.  Co.,  10  Ohio  St.  121  ;  Richard- 
son V.  New  York  C.  R.  Co.,  98  Mass.  85 ; 
McCarthy  v.  Chicago,  R.  I.  &  P.  R.  Co.,  18 
Kan.  46. — Distinguishing  Hyde  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.,  61  Iowa  441.  Fol- 
lowing Leonard  v.  Columbia  Steam  Nav. 
Co.,  84  N.  Y.  48.— Followed  in  Missouri 
Pac.  R.  Co.  V.  Lewis,  24  Neb.  848.  Re- 
viewed IN  Nelson  v.  Chesapeake  &  O.  R. 
Co.,  88  Va.  97 1 . — Leonard  v.  Columbia  Steam 
A'av.  Co.,  84  A^.  Y.  48. — Approved  in 
Stoeckman  v.  Terre  Haute  &  l.  R.  Co.,  15 
Mo.  App  503.  Distinguished  in  Vawter 
V.  Missouri  Pac.  R.  Co.,  84  Mo.  679,  54 
Am.  Rep.  105;  Robinson  v.  Oceanic  Steam 
Nav.  Co.,  112  N.  Y.  315,  16  Civ.  Pro.  255, 
19  N.  E.  Rep.  625,  20  N.  Y.  S.  R.  741. 
Followed  in  Dennick  v.  Central  R.  Co., 
103  U.  S.  11;  Morris  v.  Chicago,  R.  L  & 
P.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  180, 
65  Iowa  727,  54  Am.  Rep.  39;  Illinois  C. 
R.  Co.  V.  Crudup,  63  Miss.  291 ;  Missouri 
Pac.  R.  Co.  zi.  Lewis,  24  Neb.  848.  Quoted 
IN  Bruce  t'.  Cincinnati  R.  Co.,  83  Ky.  174. 
Reviewed  in  Ash  v.  Baltimore  &  O.  R. 
Co.,  44  Am.  &  Eng.  R.  Cas.  676,  72  Md.  144 ; 
Nelson  7k  Chesapeake  &  O.  R.  Co.,  88  Va. 
971. — Gurney  v.  Grand  Trunk  R.  Co.,  37  A'. 
Y.  S.  R.  557,  13  A^.  Y.  Supp.  645;  affirmed 
in  138  yV.  Y.  638,  mem.,  53  A'.  Y.  S.  R.  929. 
— OuoTiNG  Whitford  v.  Panama  R.  Co.,  23 
N.~Y.  467. 

An  administrator,  appointed  in  Massachu- 
setts, whose  intestate,  while  domiciled  there, 
was  instantly  killed  in  Connecticut,  may 
maintain  an  action  in  Massachusetts  for  his 
death  on  the  statute  of  that  state,  although 
the  incidents  of  the  recovery  there  may 
differ  from  those  of  an  action  brought 
therefor  in  Connecticut.  Higgins  v.  Central 
N.  Eng.  &*   IV.  R.  Co.,  48  Am.  6-  Eng.  R. 
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Cas.  512,  155  Mass.  176,  29  iV.  £.  Rep.  534.— 
Distinguishing  Richardson  v.  New  York 
C.  K.  Co.,  98  Mass.  S5  ;  Davis  v.  New  York 
&  N.  E.  K.  Co.,  143  Mass.  301. 

And  ii  is  not  necessary  to  allege  that  the 
death  was  caused  by  such  wronj^ful  act, 
ncykct,  or  default  as  would,  under  the  laws 
of  the  foreign  country,  if  death  had  not  en- 
sued, have  eniitlcd  the  decedent  to  main- 
lain  the  action.     Gurney  v.  Grand  Trunk  R. 

Co.,  37  A'.  F.  s.  R.  557. 13  ^'•  y-  ^"PP-  645 ; 

affirmed  in  138  N.  Y.  638,  mem.,  53  A^.  Y.  S. 
R.  929. 

Defendant  company  was  sued  in  Illinois 
for  an  injury  causing  death  in  Canada,  the 
action  being  based  upon  a  statute  of  that 
country.  Ne/d,  that  the  fact  that  the  two 
statutes  differed  in  the  distribution  of  the 
damages  recovered,  and  that  the  Illinois 
statute  limits  the  amount  of  the  recovery, 
while  the  Canadian  statute  leaves  it  to  the 
jury,  the  statutes  in  other  respects  being 
substantially  alike,  there  is  not  sufficient 
difference  to  defeat  the  action,  //anna  v. 
Grand  Trunk  R.  Co.,  41  ///.  App.  116. 

112.  The  statutes  liiive  no  extra- 
territorial eflfect.* — The  right  of  action 
for  the  death  of  a  person  caused  by  the 
wrongful  act,  neglect,  or  omission  of  another 
is  purely  statutory,  and  statutes  giving  this 
right  of  action  can  have  no  extraterritorial 
effect.  If  such  statutes  are  to  be  adminis- 
tered outside  of  the  jurisdiction  where  en- 
acted, this  must  be  done  on  principles  of 
comity.  The  weight  of  authority  is  to  the 
effect  that  these  statutes  can  be  enforced 
only  by  the  courts  of  the  jurisdiction  where 
the  wrong  is  suffered  and  the  right  of  action 
is  given.  Vawter  v.  Missouri  Pac.  R.  Co., 
19  Am.  &"  Eng.  R.  Cas.  176,  84  Mo.  679,  54 
Am.  Rep.  105. — Applied  in  Oates  v.  Union 
Pac.  R.  Co.,  104  Mo.  514.  Distinguished 
IN  Nelson  v.  Chesapeake  &  O.  R.  Co.,  88 
Va.  971.  Reviewed  in  Ash  v.  Baltimore 
&  O.  R.  Co.,  44  Am.  &  Eng.  R.  Cas.  676, 
72  Md.  144. — Ash  V.  Baltimore  <S^  O.  R.  Co., 
44  Am.  dr*  Eng.  R.  Cas.  676,  72  Md.  144, 19 
Atl.  Rep.  643. — Distinguishing  Dennick 
V.  Central  R.  Co.,  103  U.  S.  11.  Review- 
ing Leonard  v.  Columbia  Steam  Nav.  Co., 
84  N.  Y.  48 ;  Davis  v.  New  York  &  N.  E. 
R.  Co.,  143  Mass.  301 ;  Vawter  v.  Missouri 


•Statutes  giving  remedy  for  death  are  not  ap- 
plicable to  the  tort  when  it  is  committed  out- 
side the  jurisdict  on  of  such  statutes,  see  note, 
23  Am.  &  Eng.  R.  Cas.  383. 


Pac.  R.  Co. ,  84  Mo.  679 ;  Debevoise  v.  New 
York,  L.  E.  &  W.  R.  Co.,  98  N.  Y.  377.— 
McCarthy  V.  Chicago,  R.  /.  '  •  /'.  R.  Co.,  18 
Ran.  46. — Disapproved  in  Dennick  v. 
Central  R.  Co.,  103  U.  S.  1 1  ;  Morris  v.  Chi- 
cago, R.  1.  &  P.  R.  Co.,  19  Am.  &  Eng.  R. 
Cas.  180,  65  Iowa  727,  54  Am.  Rep.  39; 
Stoeckman  7/.  Terre  Haute  &  I.  R.  Co.,  15 
Mo.  App.  503.  Distinguished  in  Burns 
V.  Grand  Rapids  &  'I.  R.  Co.,  113  Ind.  169  ; 
Boyce  v.  Wabash  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  172,  63  Iowa  70,  50  Am.  Rep.  730.  Nor 
followed  in  Illinois  C.  R.  Co.  v.  Crudup, 
63  Miss.  291  ;  Nelson  v.  Chesapeake  &  O. 
R.  Co.,  88  Va.  971. —  Vandevcnter  v.  AV«/ 
York  &*  N.  H.  R.  Co.,  27  Barb.  (N.  Y.)  244. 
Mahler  v.  Norwich  &*  N.  Y.  Transp.  Co., 
35  A^.  Y.  352;  reversing  45  Barb.  226,  30 
//ow.  Pr.  lyj.  //over  v,  /Pennsylvania  Co., 
25  Ohio  St.  667.— Disapproved  in  Stoeck- 
man  v.  Terre  Haute  &  I.   R.  Co.,  15  Mo. 

App.  503- 

And  the  above  rule  applies  though  the 
injured  party  be  a  citizen  of  and  dies  in  the 
state  where  suit  is  brought,  from  the  effects 
of  the  injury  received  in  another  state. 
McCarthy  v.  Chicago,  R.  /.  &•  P.  R.  Co.,iS 
Kan.  46. — Quoting  Richardson  v.  New 
York  C.  R.  Co.,  98  Mass.  85.  Reviewing 
Woodard  v.  Michigan  Southern  &  N.  I.  R. 
Co.,  10  Ohio  St.  121. 

An  administrator  appoi.ited  in  Ohio  can- 
not maintain  an  action  in  ti;e  courts  there, 
under  the  statutes  of  another  state,  author- 
izing personal  representatives  to  maintain 
actions  for  death  caused  by  wrongful  act, 
for  the  benefit  of  the  widow  or  next  of 
kin.  IVoodard  v.  Michigan  Southern  Gr* 
N.  /.  R.  Co.,  10  Ohio  St.  121. — Approved 
IN  Mackay  v.  Central  R.  Co.,  14  Blatchf.  (U. 
S.)  65,  4  Fed.  Rep.  617  ;  Vawterz/.  Missouri 
Pac.  R.  Co.,  84  Mo.  679,  54  Am.  Rep.  105. 
Disapproved  in  Morris  v.  Chicago,  R.  I.  & 
P.  R.Co.,  19  Am.  &  Eng.  R.  Cas.  180, 65  Iowa 
727,  54  Am.  Rep.  39  ;  Stoeckman  v.  Terre 
Haute  &  I.  R.  Co.,  15  Mo.  App.  503.  Dis- 
tinguished IN  Burns  v.  Grand  Rapids  &  I. 
R.  Co.,  113  Ind.  169;  Boyce  v.  Wabash  R. 
Co.,  23  Am.  &  Eng.  R.  Cas.  172,  63  Iowa  70, 
50  Am.  Rep.  730;  Leonard  v.  Columbia 
Steam  Nav.  Co.,  84  N.  Y.  48.  Nor  fol- 
lowed IN  Illinois  C.  R.  Co.  v.  Crudup,  63 
Miss.  291 ;  Missouri  Pac.  R.  Co.  7/.  Lewis,  24 
Neb.  848 ;  Nelson  v.  Chesapeake  &  O.  R. 
Co.,  88  Va.  971.  Quoted  in  Taylor  v. 
Pennsylvania  Co.,  7  Am.  &  Eng.  R.  Cas.  23, 
78  Ky.  348 ;  Bruce  v.  Cincinnati  R.  Co.,  83 
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Ky.  174.    Reviewed  in  McCarthy  v.  Chi- 
cago, K.  I.  &  P.  R.  Co.,  18  Kan.  46. 

The  right  of  action  created  by  statute  in 
Illinois  in  favor  of  the  administrator  of  a 
person  whose  death  was  caused  by  the 
wrongful  act  or  negligence  of  a  railroad  in 
Illinois,  cannot  be  regarded  as  property  in 
the  state  of  Iowa  in  such  sense  as  to  confer 
jurisdiction  in  that  state  to  grant  letters  of 
administration  upon  the  estate  of  the  de- 
ceased.   Illinois  C.  Ji.  Co.  v.  Cra^in,  71  ///. 

177- 

A  statute  which  provides  that  in  the 
event  of  a  person  receiving  injuries  result- 
ing in  death  through  the  failure  of  a  rail- 
road company  to  give  the  signals  prescribed 
by  statute  when  approaching  a  crossing,  an 
action  may  be  maintained  by  the  executor 
or  administrator  of  the  deceased  in  which 
the  damages  recovered  shall  be  not  less 
than  $500  nor  more  than  Ssooo.and  shall 
"  be  assessed  with  reference  to  the  degree 
of  culpability  of  the  corporation,  or  of  its 
servants  or  agents,"  is  penal  in  its  nature, 
and  will  not  be  enforced  by  the  courts  of  a 
foreign  state.  O'Reilly  v.  Nc^u  York  Sr^  N. 
E.  R.  Co.,  42  Am.  &*  Eng.  R.  Cas.  50, 16  A'.  /. 
388,  29  Cat/.  L.J.  210,  6  L.  R,  A.  719,  17 
A/l.  Rep.  906. 

IIU.  IVliat  law  governs.*  — In  ac- 
tions for  causing  death  the  law  of  the  place 
where  the  death  has  been  occasioned  gov- 
erns, not  that  of  the  place  where  the  action 
is  brought.  Chicago,  St.  L.  6>»  N.  O.  R.  Co. 
v.  Doj'le,  8  Am.  <S-  E/tg.  R.  Cas.  171,  60 
Afiss.  977.  Lu/ig  Chung  v.  Northern  Pac. 
R.  Co.,  16  Am.  &>  Eng.  R.  Cas.  548,  19  Fed. 
Rep.  254,  10  Sawy.  {U.  S.)  17.  II 'es tern  &• 
A.  R.  Co.  V.  Strong,  52  Ga.  461.  Me  A  faster 
V.  Illinois  C.  R.  G;.,  41  Am.  (S^*  Eng.  R.  Cas. 
486,  65  Miss.  264,  7  Am.  St.  Rep.  653,  4  So. 
Rep.  59. 

Where  a  statute  declares  that  persons 
negligently  causing  death  shall  be  liable, 
notwithstanding  the  death  of  the  injured 
person,  and  a  subsequent  provision  confers 
the  right  of  action  only  upon  the  personal 
representatives  of  the  deceased,  the  right 
to  bring  the  action  is  not  merely  part  of  the 
remedy  and  governed  by  the  lex  fori,  but  is 

*  Actions  for  death  where  accident  is  in  one 
state  and  suit  in  another.  Conflict  of  laws,  see 
note,  48  Am.  &  Eng.  R.  Cas.  516. 

Action  for  negligently  causing   death  brought 
by  personal  representative.     As  to  how  far  lex 
fori  governs,  see  note,  13  L.  R.  A.  458. 
3  D.  R.  D.— 50. 


part  of  the  right  conferred  by  the  statute, 
and  is  governed  by  the  law  of  the  state  in 
which  the  statute  has  been  enacted.  Usher 
V.  West  fersey  R.  Co.,  41  Am.  &»  Eng.  R. 
Cas.  50S,  1:6  Ra.  St.  206,  17  At  I.  Rep.  597. 

A  suit  is  properly  brought  in  Virginia, 
where  the  corporation  was  found,  for  neg- 
ligent killing  of  plaintiff's  intestate  in  West 
Virginia  by  one  of  defendant's  trains,  the 
recovery  to  be  according  to  the  laws  of 
West  Virginia,  such  laws  not  bcing'incon- 
sistent  with  the  laws  or  policy  of  Virginia; 
this  being  so  notwithstanding  the  light  to 
sue  for  such  injury  is  statutory.  A'elson  v. 
Chesapeake  &*  O.  R.  Co.,  54  Am.  <S-»  Eng.  R. 
Cas.  82,  88  Va.  971,  14  .S".  £.  Rep.  838.— 
Distinguishing  Vawter  v.  Missouri  Pac.  R. 
Co.,  84  Mo.  679.  Not  following  Wood- 
ard  V.  Michigan  Southern  &  N.  I.  R.  Co.,  10 
Ohio  St.  121 ;  Richardson  v.  New  York  C. 
R.  Co.,  98  Mass.  85 ;  McCarthy  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  18  Kan.  46;  Ash  v.  Balti- 
more &  O.  R.  Co.,  72  Md.  144.  Quoting 
and  following  Dennick  v.  Central  R. 
Co.,  103  U.  S.  n.  Reviewing  Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48. 

If  the  statute  of  West  Virginia  giving 
the  right  to  sue  in  a  case  like  the  above 
mentioned  were  a  penal  statute,  an  action 
under  it  could  not  be  maintained  in  Vir- 
ginia. It  is  otherwise,  as  the  statute  is  not 
penal  but  compensatory.  Nelson  v.  Chesa- 
peake <S>»  O.  R,  Co.,  54  Am.  &*  Eng.  R.  Cas. 
82,  88  Fa.  971,  14  S.  E.  Rep.  838. 

A  recovery  in  the  action  in  Virginia  will 
be  a  complete  bar  to  another  action,  there 
or  elsewhere,  for  the  same  wrong.  A'elson 
V.  Chesapeake  &•  O.  R.  Co.,  54  Am.  &•  Eng. 
R.  Cas.  82,  88  r«.  971,  14  S.  E.  Rep.  838.— 
Reviewing  Morris  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  65  Iowa  727. 

1 14.  Pleading  law  of  foreign  state. 
— An  action  cannot  be  maintained  under 
Georgia  Code,  §  2920,  for  a  wrongful  act 
resulting  in  death  in  another  state  without 
an  averment  that  the  statutes  of  the  two 
states  are  similar  as  to  such  right  of  action. 
In  the  absence  of  such  averment,  it  will  be 
presumed  that  the  common  law  is  in  force 
in  the  other  state.  Selma,  R.  &■>  I).  R.  Co. 
v.  Lacy,  43  Ga.  461. — Distinguished  in 
Leonard  v.  Columbia  Steam  Nav.  Co.,  84 
N.  Y.  48;  Knight  v.  West  Jersey  R.  Co.,  26 
Am.  &  Eng.  R.  Cas.  485,  108  Pa.  St.  250. 

It  is  not  necessary  for  defendant  to  allege 
that  the  wrong  was  co.iimitted  in  another 
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state;  it  is  for  the  plaiiitiflF  to  allege  and 
prove  that  the  cause  of  action  arose  within 
the  jurisdiction.  Debez'oise  v.  Xnu  York,  L. 
E.  &^  ]V.  A'.  Co.,  25  .////.  &*  Eiig.  K.  Cts. 
335,  98  iV.  V.  ^77,  50  A»i.  A',/>.  683 ;  a_0r»t- 
/•;/(.'■  30  /////<  (.\'.  V.)  479. 

If  a  cause  Of  action  for  injuries  sustained 
in  another  state  and  resulting  in  death  sur- 
vives by  the  laws  of  that  state,  the  existence 
of  the  statute  must  be  pleaded  like  any 
other  fact  which  is  essential  to  the  mainte- 
nance of  the  action,  the  presumption  being 
that  the  rule  of  the  common  law  abating 
such  actions  upon  the  death  of  the  party 
injured  exists  in  other  states.  O' Kcilly  v. 
Niw  York  &^  A'.  E.  A\  Co.,  42  Am.  &'  Eitg. 
R.  Cas.  50,  16  A'.  /.  388,  29  Cfiit.  L.J.  210,  6 
L.  R.  //.  719,  17  All.  Rep.  906. 

Plaintiff's  complaint  alleged,  in  substance, 
that  she  is  a  resident  of  New  York  and 
defendant  is  a  domestic  corporation  operat- 
ing a  line  of  railroad  extending  into  the 
state  of  Pennsylvania;  that  plaintiff's  hus- 
band was  killed  in  that  state  through  the 
negligence  of  defendant;  that  the  statutes 
of  said  state  give  a  right  of  action  in  such 
case  for  the  injury  sustained  to  the  widow 
for  her  own  benefit  and  that  of  the  children 
of  decedent,  and  that  such  statute  is  of 
similar  import  to  the  law  in  New  York. 
Held,  that  the  complaint  set  forth  a  good 
cause  of  action,  and  that  a  demurrer  thereto 
was  properly  overruled ;  that  the  right  of 
action  given  by  the  statutes  of  the  two 
states  is  for  the  benefit  of  the  same  class  of 
individuals;  that  while  by  the  New  York 
statute  it  is  given  to  the  executor  or  admin- 
istrator of  the  decedent,  it  is  to  him  simply 
as  trustee ;  and  that  the  difference  in  the 
trustee  appointed  by  the  two  statutes  to 
represent  the  parties  injured  was  not  such 
as  to  bar  the  tribunals  of  New  York  of  juris- 
diction. Wooden  V.  Western  N.  Y.  <S-  P.  R. 
Co.,  126  N.  Y.  10,  26  A'.  E.  Rep.  1050,  36  N. 
Y.  S.  R.  387  ;  affirming  35  A^.  Y.  S.  R.  685, 
12  A".  Y.  Supp.  908. 

The  action  was  properly  brought  by  the 
widow,  as  such,  not  as  administratrix,  as  it 
is  the  cause  of  action  created  and  arising 
in  the  state  of  Pennsylvania  which  is  en- 
forced, and  so  the  action  must  be  prose- 
cuted in  the  name  of  the  party  to  whom 
alone  the  right  of  action  belongs.  Wooden 
v.  Western  N.  Y.  &•  P.  R.  Co.,  \26  N.  Y. 
10,  26  A^.  E.  Rep.  1050,  36  A^.  Y.  S.  R.  387  ; 
affirming  35  A^.  Y.  S.  R.  685, 12  A'^.  Y.  Supp. 
908. 


115.  Proving  law  of  foreign  stnto.* 

— No  recovery  can  be  had  for  the  wrongful 
killing  of  a  person  outside  of  the  state, 
without  proof  that  the  action  was  allowable 
under  the  laws  of  the  place  where  the  kill- 
ing occurred.  Geoghegan  v.  Atlas  Steam- 
ship Co.,  51  A^  Y.  S.  R.  868,  22  A'.  Y.  Supp. 
749,  3  Afisc.  224.  Debevoise  v.  New  York, 
/..  E.  iS"-  W.  R.  Co.,  25  Am.  <S-  Eng.  R.  Cas. 
335,  98  A'.  Y.  y]7,  50  Am.  Rep.  683 ;  affirm- 
ing 30  Hun  {X.  J'.)  479.  — Revikwki)  in  Ash 
V.  Haltimorc  <S:  O.  K.  Co.,  44  Am.  &  Eng.  R. 
Cas.  676,  72  Md.  \\\.  — Leonard \.  Cohimhia 
Steam  Xav.  Co.,  84  yV.  Y.  48.  A'as/mil/e  &^ 
C.  R.  Co.  V.  luikin.  6  Cold7V.  (Tenn.)  582.— 
DisAi'i-ROVKD  IN  Stoeckman  v.  Terre  Haute 
&  I.  R.  Co.,  15  Mo.  App.  503. 

Where  an  action  is  brought  in  one  state 
for  an  injury  resulting  in  death  in  an  ad- 
joining state,  unless  there  be  proof  of  the 
laws  of  that  state,  it  will  be  presumed  that 
the  common  law  is  in  force  there.  Chicago 
&•  W.  L  R.  Co.  V.  Schroeder,  18  ///.  App. 
328. 

//  seems  that  an  action  for  an  injury  to 
the  person  in  another  state  is  maintainable 
in  New  York  without  proof  of  the  lex  loci, 
because  jiermitted  by  the  common  law 
which  is  presumed  to  exist  in  the  foreign 
state.  Where,  however,  the  right  of  action 
depends  upon  a  statute  conferring  it,  it  can 
only  be  maintained  there  upon  proof  that 
the  statute  law,  in  the  state  in  which  the 
injury  occurred,  gives  the  right  of  action 
and  is  similarto  that  of  New  York.  Wooden 
V.  Western  N.  Y.  &>  P.  R.  Co.,  126  A^.  Y.  10, 
26  A'.  E.  Rep.  1050,  36  A'.  Y.  S.  R.  387  ;  af- 
firming 35  N.  Y.  S.  R.  685,  12  A^.  Y.  Supp. 
908. — Following  McDonald  7/.  Mallor)',  77 
N.  Y.  546. 

Where  a  person  is  killed  while  on  board 
a  vessel  in  a  foreign  port  and  within  the 
jurisdiction  of  the  foreign  country,  there 
can  be  no  recovery  for  the  death  in  New 
York,  without  proof  that  the  killing  was  an 
actionable  wrong  in  such  foreign  country. 
Geoghegan  v.  Atlas  Steamship  Co.,  51  A\  Y. 
S.  R.  868,  22  A^.  Y.  Supp.  749-  3  Mi'^c  224. 

An  action  was  instituted  to  recover  for 
the  killing  of  plaintiff's  intestate  through 
the  negligence  of  the  defendant.  At  the 
trial,  after  both  sides  had  rested,  the  de- 
fendant moved  to  dismiss,  because  it  ap- 
peared that  the  killing  occurred  in  another 
state,  and  there  was  no  allegation  or  proof 

*  Proof  of  law  of  slate  where  cause  of  action 
arose,  see  note,  14  Am.  St.  Rep.  354. 


n  state* 

wrongful 
the  state, 
allowable 
;  the  kill- 
js  Steam- 
.  Y.  Siipp. 
'ew  York, 
;;-.  R.  Cas. 
3 ;  itjfirin- 
K.DIN  Ash 
&  Eng.  R. 

Columbia 
jsltvillc  &■* 
II.)  582.— 
;rre  Haute 

one  state 
in  an  ad- 
3of  of  the 
inicd  that 
Chicago 
?  ///.  App. 

injury  to 
lintainable 
he  lex  loci, 
rimon  law 
le  foreign 
t  of  action 
g  it,  it  can 
proof  that 
which  the 

of  action 
Wooden 
S  N.  Y.  10, 

i'.  387 ;  «/- 

Y.  Supp. 
Vlallor}',  ^^ 

\  on  board 
ivithin  the 
itry,  there 
:1)  in  New 
ing  was  an 
n  country. 
51  N.  Y. 
Misc.  224. 
ecover  for 
e  through 
At  the 
d,  the  de- 
luse  it  ap- 
in  another 
n  or  proof 

se  of  action 


DEATH    BY   WRONGFUL  ACT,  IIO-IIO. 


r87 


that  a  recovery  was  authorized  by  the  laws 
of  such  state ;  but  the  court  allowed  plain- 
tiff to  amend  and  to  give  proof  of  such  a 
statute.  Held:  (i)  that  under  N.  Y.  Code, 
§  723,  relating  to  amendments,  the  com- 
plaint was  properly  amended  ;  (2)  that  such 
amendment  was  not  objectionable  on  the 
grf)und  that  it  introduced  a  new  cause  of 
action.  It  only  had  the  effect  of  changing 
it  from  a  claim  under  one  statute  to  that  of 
another.  Lustig  v.  A^iu  York,  L.  E.  &•  W. 
K.  Co.,  48  N.  Y.  S.  A'.  916,  65  ////«  547,  20 
A'.  Y.  Supp.  477. — QuoriNO  Lockwood  v. 
New  York.  L.  E.  &  VV.  R.  Co.,  98  N.  Y.  523. 

110.  How  the  rule  is  applitMl  in 
Alabama.  —  The  statutes  of  Mississippi 
which  authorize  an  executor  or  administra- 
tor to  prosecute  any  personal  action  which 
liis  testator  or  intcst.-xte  might  have  prose- 
cuted, and  to  maintain  an  action  for  any 
trespass  to  the  person  or  property  of  the 
decedent,  are  not  substantially  sim.ilar  to 
the  Alabama  statute  known  as  the  "  Em- 
ployers' Act."  A'alil  V.  Memphis  &•  C.  R. 
Co.,  95  Ala.  337,  10  So.  Rep.  661. 

117. Georgia. — The  homicide  of  a 

person  in  another  state  on  a  line  of  railroad 
purchased,  owned,  and  operated  by  a  rail- 
road company  in  this  state  is  actionable  in 
this  state,  if  the  action  be  brought  by  a  per- 
son entitled  to  recover.  Central  R.  Co.  v. 
Swint,  26  Am.  &'  Etig.  R.  Cas.  482,  73  Ga. 
651. — Following  South  Carolina  R.  Co.  v. 
Nix,  68  Ga.  572. 

When  suit  was  brought  in  Georgia  for  a 
homicide  which  occurred  in  South  Carolina, 
if  the  statute  of  that  state  did  not  require  a 
prosecution  as  a  condition  precedent  to  a 
recovery  in  the  civil  case,  such  prosecution 
was  not  necessary  in  Georgia.  South  Caro- 
lina R.  Co.  V.  Ni.r,  68  Ga.  572. 

A  railroad  company  of  South  Carolina 
was  permitted  to  extend  its  road  into  Geor- 
gia upon  condition  that  suits  might  he 
brought  against  it  in  the  latter  state,  //eld, 
that  the  right  to  so  sue  was  not  confined  to 
citizens  of  Georgia,  but  extended  to  an  ad- 
ministrator, originally  appointed  in  South 
Carolina,  upon  complying  with  the  Georgia 
statute,  to  sue  there  for  the  death  of  his 
intestate  occurring  in  South  Carolina. 
South  Carolina  R.  Co.  v.  JVix,  68  Ga.  572.— 
Followed  in  Central  R.  Co.  7'.  Swint,  26 
Am.  &  Eng.  R.  Cas.  482,  73  Ga.  651. 

118.  Marjiancl.  —  No   action    is 

maintainable  in  Maryland  against  a  railroad 
company  for  damages  resulting  from  death 


by  negligence,  where  the  act  complained  of 
was  committed  in  another  state,  and  it  was 
immaterial  that  the  deceased  was  a  citizen 
of  this  state  at  the  time  of  his  death.  State 
v.  /'•ittsburgh  &'  C.  R.  Co.,  45  Md.  41.— 
DlsTiN(;uisHiNG  Northern  C.  R.  Co.  v. 
Scholl,  16  Md.  331.— Ai'l'KOVEi)  in  Davis  7-. 
New  York  &  N.  E.  R.  Co.,  28  Am.  &  Eng.  R, 
Cas.  223,  143  Mass.  301,  58  Am.  Rep.  138. 
DiSTlNoui.silKij  IN  Leonard  v.  Columbia 
Steam  Nav.  Co.,  84  N.  Y.  48;  Knight  v. 
West  Jersey  R.  Co.,  26  Am.  &  Eng.  R.  Cas. 
485,  108  Pa.  St.  250. 

Under  Md.  Code,  art.  67,  §  i,  an  action 
for  the  death  of  a  person  must  be  brought 
by  the  wife,  husband,  parent,  or  child  of  the 
deceased,  to  be  prosecuted  in  the  name  of 
the  stale  ior  the  use  of  the  person  entitled. 
Under  W.  Va.  Code,  p.  709,  S  6,  actions  for 
dcatli  must  be  brought  in  the  name  of  the 
personal  representative  of  the  deceased. 
An  administratrix  appointed  in  Maryland 
brought  suit  in  a  Maryland  court,  under  the 
West  Virginic  statute,  for  the  death  of  her 
intestate,  caused  by  negligence  in  West  Vir- 
ginia, //eld,  that  the  action  was  not  main- 
tainable. Ash  V.  Baltimore  6*  O.  R.  Co.,  44 
Am.  <S^  /Cng.  /\.  Cas.  676,  72  Md.  144,  19 
Atl.  Rep.  643.— Not  followkd  in  Nelson 
V.  Chesapeake  &  O.  R.  Co.,  88  Va.  971. 

1 19. MassacliiLsetts.— An  admin- 
istrator appcjinted  in  tliis  state  cannot  main- 
tain an  action  here  on  the  statute  of  an- 
other state  which  gives  to  the  personal 
representatives  of  a  person  killed  by  wrong- 
ful act,  neglect,  or  default,  a  right  to  main- 
tain an  action  for  damages  in  respect  tliere- 
of,  notwithstanding  the  death,  against  the 
person  or  corporation  that  would  have  been 
liable  if  death  had  not  ensued,  /xichardson 
V.  New  York  C.  A*.  Co.,  98  Mass.  85. — Ap- 
proved IN  Vawter  7/.  Missouri  Pac.  R.Co., 
84M0. 679,  54  Am.  Rep  105.  Disapproved 
IN  Dennick  v.  Central  R.  Co.,  103  U.  S.  ii  ; 
Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.,  19  Am. 
&  Eng.  R.  Cas.  180,  65  Iowa  727,  54  Am. 
Rep.  39;  Stoeckman  v.  Terre  Haute  cS:  I.  R. 
Co.,  15  Mo.  App.  503;  Knight  v.  West  Jer- 
sey R.  Co.,  26  Am.  &  Eng.  R.  Cas.  485,  108 
Pa.  St.  250.  Distinguished  in  Burns  v. 
Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169; 
Boyce  v.  Wabash  R.  Co.,  23  An).&  Eng.  R. 
Cas.  172,  63  Iowa  70,  50  Am.  Rep.  730; 
Higgins  V.  Central  N.  Eng.  &  W.  R.  Co., 
155  Mass.  176;  Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  48.  Not  followed  in 
Illinois  C.  R.  Co.  v.  Crudup,  63  Miss.  291 ; 
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Nelson  v.  Chesapeake  &  O.  R.  Co.,  88  Va. 
971.  Quoted  in  McCarthy  z/.  Chicago,  R. 
1.  &  P.  R.  Co.,  1 8  Kail.  46.  Reviewed  in 
Mackay  v.  Central  R.  Co.,  14  Blatchf.  (U. 
S.)  65,  4  Fed.  Rep.  617  ;  Bruce  v.  Cincinnati 
R.  Co.,  83  Ky.  174. 

An  action  may  be  maintained  in  Massa- 
chusetts for  the  death  of  a  brakeman  domi- 
ciled in  this  state,  but  killed  in  Connecticut, 
under  Conn.  Gen.  St.  §§  1008  and  1009,  pro- 
viding that  all  actions  for  injuries  to  a  per- 
son, whether  the  same  do  or  do  not  iinme- 
diately  result  in  death,  shall  survive  to  the 
personal  representative,  and  that  in  all  ac- 
tions by  an  executor  or  administrator  for 
injuries  resulting  in  death  from  negligence, 
such  personal  representative  may  recover 
from  the  party  legally  in  fault;  but  in  order 
to  recover  under  the  statute  it  must  be 
shown  that  the  deceased  was  in  the  exercise 
of  due  care.  Chandler  v.  New  York,  N.  H. 
<S-  H.  R.  Co.,  159  Mass.  589,  35  N.  E.  Rep. 
89. — Following  Higglns  v.  Central  N. 
Eng.  &  W.  R.  Co.,  155  Mass.  176. 

120. Missouri.  —  The  statute  of 

Rev.  St.  1879,  §  97,  expressly  inhibits  the 
prosecution  by  anadministratorof  a  civil  ac- 
tion for  injuries  to  the  person  of  the  intes- 
tate;  therefore  an  administrator  appointed 
in  Missouri  will  not  be  permitted  to  sue  in 
this  state,  under  the  statute  of  Kansas,  for 
the  death  of  the  intestate  in  Kansas.  Vaw- 
ter  V.  Missouri  Pac.  R.  Co.,  19  Avi.  &•  £nff. 
R.  Cns,  176,  84  Mo.  679,  54  Am.  Rep.  105.— 
Approving  Woodard  v.  Michigan  South- 
ern &  N.  I.  R.  Co.,  10  Ohio  St.  121 ;  Rich- 
ardso  ■.  New  York  C.  R.  Co.,  98  Mass.  85. 
Disa1'1'.<oving  Stoeckman  v.  Terre  Haute 
&  I.  R.  Co..  15  Mo.  App.  503.  Distin- 
guishing Leonard  v.  Columbia  Steam  Nav. 
Co.,  84  N.  Y.  48;  Dennick  v.  Central  R. 
Co.,  103  U.  S.  II.  Quoting  Taylor  v. 
Pennsylvania  Co.,  78  "Ay.  348. 

Damages  may  be  recovered  in  Missouri 
courts  for  the  death  of  plaintiflf's  decedent 
under  statutes  of  sister  states  founded  upon 
the  same  general  policy  as  those  of  Mis- 
souri. Stoeckman  v.  Terre  Haute  &*  I.  R, 
Co.,  15  Mo.  App.  503. — Approving  Dennick 
V.  Central  R.  Co.,  103  U.  S.  11 ;  Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48. 
Disapproving  Whitford  v.  Panama  R.  Co., 
23  N.  Y.  465  ;  Vandeventer  v.  New  York 
&  N.  H.  R.  Co..  27  Barb.  (N.  Y.)  244  ;  Beach  . 
V.  Bay  State  Co.,  10  Abb.  Pr.  (N.  Y.)  71; 
Vanderwerken  v.  New  Vork  &  N.  H.  R. 
Co.,  6  Abb.  Pr.   239;  Hover   v.    Pennsyl- 


vania R.  Co.,  25  Ohio  St.  667;  Nashville  & 
C.  R.  Co.  V.  Eakin,  6  Coldw.  (Tenn.)  582; 
Woodard  v.  Michigan  Southern  &  N.  I.  R. 
Co.,  10  Ohio  St.  121 ;  Richardson  v.  New 
York  C.  R.  Co.,  98  Mass.  85;  McCarthy  v. 
Chicago,  R.  L  &  P.  R.  Co.,  18  Kan.  46. 
— Disapproved  in  Vawter  v.  Missouri  Pac. 
R.  Co.,  84  Mo.  679,  54  Am.  Rep.  105.  Fol- 
lowed in  Missouri  Pac.  R.  Co.  v.  Lewis, 
24  Neb.  848. 

Money  recovered  in  an  action  for  death  is 
not  general  assets  of  the  estate,  and  may  be 
recovered  by  the  administrator  in  Missouri, 
where  the  deceased  resided  at  the  time  of 
his  death.  Stoeckman  v.  Terre  Haute  &•  I. 
R.  Co.,  15  Mo.  App.  503. 

An  action  for  damages  for  the  death  of  a 
person  caused  by  the  wrongful  act  or  de- 
fault of  another  is  remedial,  not  penal. 
Stoeckman  V.  Terre  Haute  &*  I.  R.  Co.,  15 
Mo.  App.  503. 

The  statute  of  a  sister  state,  which  gives 
a  right  of  action  for  the  death  of  a  person 
caused  by  the  wrongful  act  or  default  of 
another  to  the  personal  representatives  of 
the  deceased,  and  providing  for  n  distribu- 
tion of  the  proceeds  of  such  action,  will  be 
enforced  in  Missouri.  Stoeckman  v.  Terre 
Haute  d^  I.  R.  Co.,  15  Mo.  App.  584. 

The  money  recovered  under  such  a  stat- 
ute is  not  general  assets  of  the  estate,  and 
may  be  recovered  by  the  administrator  in 
this  state  where  the  deceased  was  domiciled 
at  the  time  of  his  death,  such  administrator 
being  the  "  personal  representative  "  of  the 
deceased.  Stoeckman  v.  Terre  Haute  &*  I. 
R.  Co.,  II  Mo.  App.  584. 

A  resident  of  Missouri  was  killed  in  Kan- 
sas by  the  negligent  acts  of  a  railroad  com- 
pany, in  whose  service  he  was  engaged, 
under  such  circumstances  as  would  have 
entitled  his  widow  to  recover  under  the 
second  section  of  our  damage  act,  if  the 
accident  had  occurred  in  Missouri.  The 
Kansas  statute  provides  il^at  "  when  the 
death  of  one  is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an 
action  tiiercfor.  ♦  ♦  *  The  damages  cannot 
exceed  $10,000,  and  must  inure  to  the  ex- 
clusive benefit  of  the  widow  and  children, 
if  any,  or  next  of  kin,  to  be  distributed  in 
the  same  manner  as  personal  property  of 
the  deceased."  Held,  that  the  widow  could 
not  recover  in  an  action  in  Missouri,  though 
no  administrator  could  be  appointed  in 
Kansas,  because  the  deceased  left  no  estate 
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there,  and  though  the  action  could  be 
brought  in  either  state  by  an  administrator 
appointed  in  Missouri.  Oatcs  v.  Union  Pac. 
R.  Co.,  104  Mo.  514, 16  5.  IV.  AV/.  487.— Ap- 
plying VawterT/.  Missouri  Pac.  R.  Co.,  84 
Mo.  679. 

121.  New  York.— The  act  of  1847, 

as  amended  in  1S49,  conferring  a  right  of  ac- 
tion for  death  by  wrongful  act,  does  not 
extend  to  cases  where  tiie  killing  occurs  in 
another  state.  Vanderwericn  v.  New  York 
&^  N.  H.  Ji.  Co.,  6  Abb.  Pr.  {N.  F.)  239.— 
Disapproved  in  Stoeckman  v.  Terre  Haute 
&  I.  R.  Co.,  15  Mo.  App.  503. — Crowley  v. 
Panama  R.  Co.,  30  Barb.  {N.  F.)  99.  Dis- 
tinguished in  StallknechtT'.  Pennsylvania 
R.  Co.,  13  Hun  (N.  Y.)45i. 

Or  to  a  case  where  a  party  leaves  the 
state  and  is  killed  in  another  state.  Beach 
V.  Bay  State  Steamboat  Co. ,  30  Barb.  {N.  F.) 
433,  \oAbb.  Pr.  {N.  F.)  71,  \%  How.  Pr.  (TV. 
F.)  335;  reversing  6  Abb.  Pr.  415,  27  Barb. 
248,  16  Hmv.  Pr.  I.— Distinguished  in 
Stallknecht  v.  Pennsylvania  R.  Co.,  13  Hun 
(N.  Y.)  451.  Quoted  in  Needham  v.  Grand 
Trunk  R.  Co.,  38  Vt.  294. 

Even  though  the  killing  was  done  by  a 
New  York  corporation.  Whitford  v.  Pan- 
ama R.  Co.,  23  N.  Y.  465 ;  affirming  3  Bos7ci. 
(N.  Y.)  67.— Disapproved  in  Stoeckman  v. 
Terre  Haute  &  I.  R.  Co.,  15  Mo.  App.  503. 
Distinguished  IN  Boycer/.  Wabash  R.  Co., 
23  Am.  &  Eng.  R.  Cas.  172,  63  Iowa  70,  50 
Am.  Rep.  730;  Knight  v.  West  Jersey  R. 
Co.,  26  Am.  &  Eng.  R.  Cas.  485,  108  Pa.  St. 
250.  Followed  in  McDonald  v.  Mallory, 
77  N.  Y.  546.  Quoted  in  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Betts,  10  Colo.  431,  31  Am. 
&  Eng.  R.  Cas.  563,  15  Pac.  Rep.  821  ;  Gur- 
ney  v.  Grand  Trunk  R.  Co.,  37  N.  Y.  S.  R. 
557,  13  N.  Y.  Supp.  645.  Reviewed  in 
Stal'knechtT/.  Pennsylvania  R.  Co.,  13  Hun 
(N.  Y.)  451;  Needham  7/.  Graid  Trunk  R. 
Co.,  38  Vt.  294. 

But  an  action  may  be  maintained  for 
negligently  causing  the  death  of  a  citizen 
of  New  York  on  the  high  seas,  on  a  vessel 
hailing  from  and  registcied  in  a  New  York 
port,  and  employed  by  the  owners  at  the 
time  in  their  own  business.  McDonald  v. 
Mallory,  77  A^.  F.  546.— Following  Whit- 
ford V.  Panama  R.  Co.,  23  N.  Y.  465  ;  Crow- 
ley V.  Panama  R.  Co.,  30  Barb.  (N.  Y.)  99 ; 
Beach  v.  Bay  State  Steamboat  Co.,  30  Barb. 
433  ;  Vandeventer  v.  New  York  &  N.  H.  R. 
Co.,  27  Barb.  244. — Followed  in  Wooden 
V.  Western  N.  Y.  &  P.  R.  Co..  126  N.  Y.  10. 


Reviewel  in  Bruce  v.  Cincinnati  R.  Co., 
83  Ky.  174;  In  re  Saratoga  Elec.  R.  Co.,  58 
Hun  (N.  Y.)  287,  34  N.  Y.  S.  R.  556.  12  N. 
Y.  Supp.  318;  Willis  V.  Missouri  Pac.  R. 
Co.,  23  Am.  &  Eng.  R.  Cas.  379,  61  Tex. 
432. 

122. Pennsylvania. —  An  action 

may  be  maintained  in  this  state  against  a 
foreign  corporation  (process  having  been 
served  here)  to  recover  damages  in  an  ac- 
tion ex  delicto,  for  negligence  causing  death 
in  another  state,  where  a  statute  of  such 
state  is  similar  to  the  Pennsylvania  statute 
authorizing  such  an  action.  While  the  for- 
eign statute  has  no  extraterritorial  force, 
rights  under  it,  not  contrary  to  the  policy 
of  this  state,  will,  by  comity,  be  enforced  by 
remedies  according  to  the  procedure  of  this 
state.  Knight  v.  West  Jersey  R,  Co.,  26 
Am.  &•  Eng.  R.  Cas.  485,  108  Pa.  St.  250.— 
Disapproving  Richardson  v.  New  York  C. 
R.  Co.,  98  Mass.  85  ;  Anderson  v.  Milwaukee 
&  St.  P.  R.  Co.,  37  Wis.  321.  Distinguish- 
ing Whitford  v.  Panama  R.  Co.,  23  N.  Y. 
465  ;  Selma,  R.  «&  D.  R.  Co.  v.  Lacy,  43  Ga. 
461  ;  State,  use  of  Allen  v,  Pittsburgh  &  C. 
R.  Co.,  45  Md.  41. 

Where  a  person  is  injured  by  a  railroad 
company  in  New  Jersey,  and  subsequently 
dies  of  his  injuries  in  Pennsylvania,  no  ac- 
tion can  be  brought  in  Pennsylvania  by 
the  widow  of  the  deceased,  suing  for  her- 
self and  her  children,  unless  there  was  a 
negligent  act  or  omission  in  Pennsylvania 
wliicii  was  directly  responsible  for  the  in- 
jury received  in  New  Jersey.  Derr  v. 
Lehigh  Valley  R.  Co.,  158  Pa.  St.  365,  27 
Atl.  Rep.  1002.— Reviewing  Usher  w.  West 
Jersey  R.  Co.,  126  Pa.  St.  206. 

In  an  action  in  Pennsylvania  to  recover 
for  the  death  of  a  railroad  employe  occur- 
ring in  West  Virginia,  the  case  was  sub- 
mitted to  the  jury,  reserving  to  the  court 
the  question  of  law  as  to  whether  a  recovery 
could  be  had  under  the  West  Virginia  stat- 
ute. The  jury  found  for  plaintiff,  which 
the  court  set  aside,  and  on  the  questions  of 
law  entered  judgmenr.  for  defendant,  and 
in  the  opinion  filed  considered  two  questions 
of  law  as  reserved  :  (i)  Can  plaintiff  re- 
cover under  the  West  Virginia  statute.'  (2) 
Is  there  sufficient  evidence  of  negligence  to 
justify  a  verdict  against  defendant.'  Held, 
to  be  reversible  error.  Patton  v.  Pittsburgh, 
C.  &-  St.  L.  R,  Co.,  1 1  Am.  &•  Etig.  R.  Cas. 
658.  96  Pa.  St.  169. 

123.  Tennessee.  —  An    action 
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against  a  railroad  company  for  an  injury 
predicated  upon  a  statute  of  another  state 
may  be  brought  in  Tennessee  ;  but  the  dec- 
laration must  aver  such  statute.  Nashville 
&»  C.R.  Co.  V.  Sprayberry,  9  Heisk.  {Tenn.) 
S52,  20  Am.  Ky.  Rep.  55. 

A  husband  may  maintain  an  action  in 
his  own  name  in  Tennessee  for  wrongs  or 
injuries  causing  the  deatli  of  his  wife  and 
child  against  a  railroad  company,  where  the 
negligence  so  resulting  has  occurred  in  a 
state  whose  statutes  prescribe  such  actions 
and  remedies.  Nashville  &*  C .  R.  Co.  v. 
Sprayberry,  8  Baxt.  {Tenn.)  341. 

124. Texas.— In  Texas  the  com- 
mon law  ip  in  force  in  reference  to  actions 
for  personal  injuries,  and  an  action  dies  with 
the  person  ;  and  where  the  cause  of  action 
arises  in  another  state,  where,  by  a  statute, 
tlie  action  survives,  but  suit  was  brought  in 
Texas,  it  must  be  determined  by  the  Texas 
law.  Texas  &•  P.  R,  Co.  v.  Richards,  68 
Tex.  375,  4  5.  IV.  Rep.  627. 

A  suit  in  this  state  by  a  widow  for  dam- 
ages for  the  negligent  killing  of  her  hus- 
band in  the  state  of  Arkansas  will  not  be 
heard  for  want  of  jurisdiction.  St.  Louis,  I. 
M.  (S»  S.  R.  Co.  V.  McCormick,  71  Tex.  660, 
9  5.  W.  Rep.  540.— Following  Willis  v. 
Missouri  Pac.  R.  Co.,  61  Tex.  432. 

Conceding  the  duty  of  comity,  still,  while 
the  cause  of  action  here  alleged  is  good  un- 
der the  statutes  of  both  states,  the  statutes 
of  Arkansas  are  so  different  from  the  laws 
of  Texas  upon  the  subject,  that  jurisdiction 
will  not  be  taken.  St.  Louis,  I.  M.  &«•  .S*.  R. 
Co.  V.  McCormick,  71  Tex.  660,  9  5.  W.  Rep. 
540. 

Vin.  PLEADING. 

1 25.  Sufflcieiicy  of  the  declaration, 
coiiiplaiiit,  or  petition,  geuerally.— 

A  declaration  which  clearly  avers  negli- 
gence on  the  part  of  the  defendant  and  due 
care  on  the  part  of  the  deceased  is  good  on 
demurrer,  unless  rendered  bad  by  other 
averments  tiierein.  Andre^v  v.  Chicago  &* 
N.  IV.  R.  Co.,  45  III.  App.  269. 

A  declaration  charging  that  the  deceased 
"was  struck  and  killed  by  a  passing  engine 
and  train  of  cars,"  is  sufficient  if  the  evi- 
dence shows  that  he  was  struck  and  killed 
by  any  part  of  the  train.  People  v.  Brum- 
iack,  24  ///.  App.  501. 

In  an  action  under  Md.  Code,  art.  65,  it 
is  not  necessary  to  allege  that  defendant's 
negligence  was  such  that  if  death  had  not 


ensued  the  injured  person  would  himself 
have  been  entitled  to  recover  for  the  injury 
done  him.  Philadelphia,  IV.  &'  B.  R.  Co. 
v.  State,  10  Am.  &>  Eng.  R.  Cas.  792,  58 
Md.  2,72. 

It  is  only  necessary  for  a  party  wishing  to 
avail  himself  of  a  stafite  to  state  facts  which 
bring  his  case  within  its  provisions  (Wagn. 
Mo.  Stat.  1020,  §  41),  although  according  to 
the  rules  of  good  pleading  he  ought  to  refer 
to  it.  But  all  the  circumstances  essential 
to  support  the  action  must  be  alleged  or  in 
substance  appear  on  the  face  of  the  petition. 
If  the  matter  were  defectively  stated 
therein  objections  should  be  raised  in  the 
court  below  ;  otherwise  it  cannot  be  enter- 
tained.    Kcnnayde  v.  Pacific  R.  Co.,  45  A/o, 

255- 

Where  a  parent  has  a  right  of  action 
for  the  wrongful  killing  of  a  minor  un- 
married child,  a  complaint  is  defective  if 
it  does  not  state  that  the  deceased  was  un- 
married. Dulaney  v.  Missouri  Pac.  R.  Co., 
21  Mo.  App.  597. — Following  Baker  v. 
Springfield  &  W.  M.  R.  Co.,  86  Mo.  75. 

In  a  statutory  action  against  a  railroad 
company  as  employer,  by  the  administrator 
of  a  brakeman  who  was  killed  while  in  its 
service  (Ala.  Code,  §§  2590,2591),  if  the  co^n- 
plaint  avers  that  the  intestate  was  killed 
while  in  the  discharge  of  his  duties,  acting 
under  the  orders  of  the  conductor,  to  whose 
orders  he  was  subject,  specifies  the  defect 
in  themachinery  or  appliances  which  caused 
the  accident,  and  that  it  had  not  been  dis- 
covered and  remedied  owing  to  the  negli- 
gence of  the  person  in  the  defendant's  ser- 
vice who  was  intrusted  with  that  duty,  this 
is  sufficiently  certain  and  definite,  although 
it  docs  not  state  the  nature  of  the  superin- 
tendency  intrusted  to  such  person,  nor  the 
nature  of  the  service  or  employment  of  the 
person  whose  orders  he  was  bound  to  obey, 
nor  of  the  particular  orders  or  directions. 
Louisville  &^  N,  R.  Co.  v.  Orr,  94  Ala.  602, 
10  So.  Rep.  167. — Following  Mobile  &  O. 
R.  Co.  V.  George,  94  Ala.  199. 

A  complaint  for  injury  to  an  employe, 
causing  death,  which  charges  that  the  com- 
pany itself  by  its  negligence  and  unskilful- 
ness  in  the  management,  etc,  of  its  engines 
and  cars,  etc.,  caused  the  injury  complained 
of,  without  any  fault  of  the  deceased,  does 
not  raise  the  que.stion  of  the  liability  of  the 
company  for  the  negligence  of  its  servants, 
by  which  a  fellow-servant  is  killed  or  in- 
jured,  and   is  good  on  demurrer.    Hilde- 
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brandv.  Toledo,  W.  Sr'  W.  A'.  Co.,  47  /nd. 

399- 

A  declaration  that  plaintiff's  husband 
was  approaching  a  railroad  crossing  under 
the  mistaken  information  that  the  regular 
train  had  passed,  when  such  train  came 
around  a  sharp  curve  through  a  ravine  at  a 
great  and  criminally  reckless  rate  of  speed, 
without  sounding  the  whistle  or  checking 
the  speed  as  required  by  law,  and  that  plain- 
tiff's husband  and  his  companions  were  pre- 
vented from  hearing  the  train  by  the  noise 
made  by  their  empty  wagons  and  could  not 
see  it  until  on  the  track,  when  they  made 
an  effort  to  escape,  but  were  prevented  by 
the  team  becoming  frightened  and  the 
speed  of  the  train,  whereby  plaintiff's  hus- 
band was  killed,  states  a  good  cause  of 
action.  Chattanooga,  R.  &*  C.  R.  Co.  v. 
C/o7iiilis,  90  Ga.  258,  17  S.  E.  Rep.  88. 

120. illustrations.— In  an  action 

for  negligent  killing  of  a  brakeman,  the  com- 
plaint alleged  that  the  company  had  negli- 
gently and  unskilfully  placed  a  window  on 
the  top  of  the  caboose,  at  the  rear  end  of 
the  freight  train  on  which  the  brakeman 
was  employed,  so  near  the  front  end  of  the 
caboose  thiit  he  could  not  climb  on  the  top 
of  the  caboose  without  falling  between  the 
cars;  that  it  was  the  duty  of  the  brakeman 
to  set  all  brakes  at  all  stations  where  his 
train  was  required  to  stop,  and  that  in  at- 
tempting to  go  to  his  post  of  duty  by  the 
usual  way,  which  was  through  the  window, 
he  fell  between  the  cars  and  was  killed,  with- 
out negligence  on  his  part.  Held,  that  the 
complaint  did  not  show  that  the  brakeman 
was  absent  from  his  place  of  duty,  within 
the  meaning  of  the  law,  when  he  lost  his 
life.  Louisville,  N.  A.  &*  C.  R.  Co.  v.  Hobbs, 
3  fnd.  App.  445,  29  A'.  E.  Rip.  934. 

The  declaration  averred  that  the  deceased 
was  in  employment  of  defendant,  under  the 
orders,  direction,  and  control  of  its  servants 
and  agents ;  that  it  became  his  duty  to 
couple  and  uncouple  cars  upon  a  certain 
track,  and  to  give  signals,  and  that  while 
performing  that  duty  with  due  care  on  his 
part,  the  defendant,  by  its  servants,  care- 
lessly, negligently,  improperly,  unlawfully, 
and  wrongfully  was  driving  and  managing 
an  engine  and  car  attached  thereto,  when, 
by  and  through  negligence,  etc.,  of  the  de- 
fendant, the  said  engine  and  cur  ran  at  a 
great  and  unlawful  rate  of  speed,  and  struck 
the  deceased,  ami  that  the  place  where  the 
injury  occurred  was  within  an  incorporated 


town;  and  that  section  i  of  an  ordinance  of 
the  town  was  as  follows  [giving  the  same  in 
haec  verba],  which  prohibited  the  engine 
and  car  from  running  at  a  greater  speed  than 
eight  miles  an  hour.  Held,  that  although 
the  declaration  was  not  well  drawn,  and  ob- 
noxious to  a  demurrer,  it  was  sufficient  to 
justify  the  admission  of  the  ordinance  in 
evidence.  LaAe  S/iore  &^  M.  S.  R.  Co.  v. 
O' Conner,  115  ///.  254,  3  A'.  E.  Rep.  501. 

A  paragraph  of  complaint  by  an  adminis- 
trator, charging  gross  negligence  in  t'-.e  con- 
struction of  a  crossing  of  the  railroad  over  a 
certain  public  highway,  and  that  such  neg- 
ligent and  defective  construction  01  said 
crossing  caused  injuries  which  resulted  in 
the  death  of  the  plaintiff's  intestate— ///•/</, 
sufficient ;  and  another  paragraph  of  said 
complaint,  charging  negligence  in  the  con- 
struction of  the  railroad  at  said  crossing, 
and  also  in  the  running  of  a  train  on  the  de- 
fendant's road,  by  which  said  injuries  were 
caused— //<•/</,  to  be  unquestionably  good. 
Indianapolis  i5~»  St.  L.  R.  Co.  v.  Stout,  53 
Ind.  143.— Quoted  in  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Smith,  13  Am.  &  Eng.  R.  Cas. 
608,  91  Ind.  119. 

Plain'.iffs  sought  recovery  against  a  rail- 
road company  for  the  death  of  their  child, 
claiming  that  the  company  permitted  ice, 
while  it  was  being  unloaded  from  the  cars, 
to  fall  under  and  around  the  same,  thereby 
attracting  children  of  tender  years;  and  that 
while  plaintiff's  child  was  so  attracted  under 
the  cars  the  company  carelessly  and  negli- 
gently bumped  a  long  train  of  cars  against 
those  loaded  with  ice  and  ran  over  one 
child,  causing  its  death.  Held,  that  the 
petition  was  fatally  defective, yfrj/,  in  failing 
to  charg2  that  the  company  had  part  in  load- 
ing or  unloading  the  cars;  second,  in  not  al- 
leging that  the  cars  were  being  unloaded  in  a 
negligent  manner;  and  third,  in  not  stating 
the  time  the  child  was  under  the  car  before 
it  was  moved.  Rtishenberg  v.  .SV.  Louis,  /. 
M.  ^S^•  S.  R.  Co.,  54  ./;;/.  &>  Eng.  R.  Cas. 
118,  109  Afo.  112,  19  i'.  ff.  Rep.  216. 

The  declaration  alleged  that  the  death  for 
which  the  suit  was  brought  was  caused  by 
negligence  in  not  allowing  a  safe  and  con- 
venient platform  or  way,  and  sufficient  time 
to  get  into  the  cars,  ai  d  causing  an  engine 
to  run  alongside  the  cars  which  killed  the 
deceased.  Held,  tha.  delay  in  the  arrival  of 
the  train  in  which  the  deceased  was  to  go, 
not  being  alleged  in  the  declaration,  was  not 
a  cause  of  action,  but  was  a  circumstance 
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bcarii)g  on  the  question  of  negligence. 
Pennsylvania  R.  Co.  v.  Henderson,  51  Pa.  St. 
315. — Approved  in  Atchison  &  N.  R.  Co.  v. 
Washburn,  5  Neb.  117. 

Under  Tenrt.  Code,  §  2884,  a  complaint  is 
sufHcient  if  by  a  fair  and  natural  construc- 
tion it  shows  a  substantial  cause  of  action. 
Hdd,  that,  under  this  statute,  a  complaint 
in  an  action  against  a  company  which 
operates  a  road  which  lay  only  partly  in  the 
state,  is  sufficient  though  it  does  not  locate 
the  killing  in  the  state.  Hobbs  v.  Memphis 
6-  C.  R.  Co.,  12  Heisk.  {Tenn.)  526. 

127.  Showing:  plaintiff's  capacity 
to  sue. — In  a  statutory  action  for  death 
the  person  suing  must  bring  himself  within 
the  statutory  requirements  necessary  to 
confer  the  right  of  action ;  and  this  must  ap- 
pear in  the  petition,  otherwise  it  will  show 
no  cause  of  action.  Barker  v.  Hannibal  &* 
St.  J.  R.  Co.,  91  Mo.  86,  14  S.  IV.  Rep.  280. 
— Followed  in  Mcintosh  v.  Missouri  Pac. 
R.  Co.,  103  Mo.  131  ;  Dulaney  v.  Missouri 
Pac.  R.  Co.,  21  Mo.  App.  597. 

Under  the  Arkansas  statute  a  mother  can 
sue  for  the  homicide  of  her  son  only  when 
the  father  is  dead.  If  the  mother  sues,  she 
must  show  affirmatively  and  positively  that 
the  father  is  dead ;  and  an  allegation  that 
she  is  a  widow  is  not  sufficient.  St.  Louis, 
I.  M.  &•  S.  R.  Co.  v.  Vocum,  34  Ark.  493. 

The  right  of  action  against  the  employer, 
for  personal  injuries  causing  the  deatli  of 
an  employe  while  in  the  service,  being 
given  only  to  the  personal  representative 
of  the  deceased.  (Code,  Ala.  ?^  2590-91), 
it  is  sufficient  if  the  complaint  shows  that 
the  plaintiff  is  his  administratrix,  altiiougli 
it  does  not  allege  that  she  sues  in  that  char- 
acter. Louisville  &•  N.  R.  Co.  v.  Trammell, 
93  Ala.  350,  9  So.  Rep.  870. 

In  an  action  on  the  case  by  one  suing  as 
administrator  of  an  estate  of  a  deceased 
person,  against  a  railway  company,  to  re- 
cover for  causing  the  death  of  the  plaintiff's 
intestate,  unless  the  representative  capacity 
of  the  plaintiff  is  put  in  issue  by  plea,  it  is 
not  necessary  to  make  any  proof  of  his  let- 
ters of  administration,  or  his  appointment, 
or  right  to  sue  in  such  capacity.  Union  R. 
6-  T.  Co.  V.  Shacklet,  28  Am.  6-  Eni;.  R.  Cas. 
193,  119  ///.  232,  10  N.  E.  Rep.  896. 

A  wife  suing  under  Mo.  Rev.  St.  §2121,  for 
the  death  of  her  husband,  by  reason  of  the 
negligence  of  the  defendant,  and  who  brings 
her  suit  within  a  year,  but  after  the  expira- 
tion of  six  months  from  the  death  of  the 


husband,  must  show  that  there  was  no 
minor  child  surviving  the  marriage,  or  she 
cannot  recover.  Barker  v.  Hannibal  &*  St. 
J.  R.  Co.,  91  Mo.  86,  14  S.  IV.  Rep.  280. 

The  right  of  parents  to  maintain  an  action 
under  said  section  2121,  Mo.  Rev.  St.  1879, 
for  damages  for  the  death  of  their  minor 
son,  depends  in  part  upon  the  facts  that  he 
left  neither  widow  nor  minor  children  sur- 
viving him,  and  unless  these  facts  are  al- 
leged either  directly  or  inferentially,  the 
petition  will  be  fatally  defective.  Mcintosh 
V.  Missouri  Pac.  R,  Co.,  103  Mo.  131, 15  S. 
IV.  Rep.  80. 

128.  Averment  as  to  previous 
criminal  prosecution.— In  Georgia,  in 
an  action  by  a  parent  for  the  killing  of  his 
child,  where  the  tort  complained  of  amounts 
to  a  felony,  he  must  aver  that  he  has  pros- 
ecuted the  agent  of  the  railroad  in  a  crimi- 
nal action,  as  required  by  Ga.  Code,  section 
2970,  or  show  an  excuse  for  not  doing  so. 
Allen  V.  Atlanta  St.  R.  Co.,  54  Ga.  503. 

Otherwise  a  demurrer  to  the  declaration 
will  be  properly  sustained.  Chick  v.  South- 
•western  R.  Co.,  57  Ga.  357. — Approved  in 
Smith  V.  East  &  W.  R.  Co.,  84  Ga.  183. 

120.  Necessity  of  alleging:  exist- 
ence of  beneflciaries.*— In  an  action 
against  a  railroad  company  by  an  adminis- 
trator to  recover  damages  for  the  unlawful 
killing  of  plaintiff's  decedent,  the  complaint 
must  allege  the  existence  of  widow,  chil- 
dren, or  next  of  kin.  Stnvart  v.  Terre 
Haute  Or'  I.  R.  Co.,  21  Am.  &-  Eng.  R.  Cas. 
209,  103  Ind.  44,  2  K.  E.  Rep.  208.  Chicago 
&^  R.  I.  R.  Co.  V.  Morris,  26  ///.  400. 
Schwarzv.  Judd,  2%  Minn.yji,  10  N.  IV. 
Rep.  208.  Burlington  &^  M.  R.  Co.  v.  Crock- 
ett, 17  A^eb.  570,  24  A^.  IV.  Rep.  219.  Lucas  v. 
Mw  Vork  C.  R.  Co.,  21  Barb  (M.  V.)  245. 
Conlin  v.  City  Council  of  Charleston,  i^Rich. 
(So.  Car.)  201.  Louisville  &^  N.  R.  Co.  v. 
Pitt,  91  Tenn.  86,  18  5.  JV.  Rep.  118.— Dis- 
tinguishing Warner  v.  Western  N.  C.  R. 
Co.,  94  N.  Car.  250. 

And  failure  to  so  allege  is  good  ground 
for  arrest  of  judgment.  Steivart  v.  Terre 
Haute  (S-  /.  R.  Co.,  21  Am.  &*  Eng.  R.  Cas. 
209,  103  fnd.  44,  2  N.  E,  Rep.  208.— Disap- 
proved in  Warner  v.  Western  N.  C.  R. 
Co.,  25  Am.  &  Eng.  R.  Cas.  432,  94  N.  Car. 
250. 

The  omission  of  this  material  averment 
cannot  be  cured  by  amendment  after  judg- 

*  Declaration  must  allege  existence  of  bene- 
ficiaries, see  54  Am.  &  Eng.  R.  Cas.  97,  abslr. 
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ment,  under  the  statute  providing  that  de- 
fects "  in  matters  of  form  may  be  rectified 
and  amended  after  judgment.  Louisville 
<S-  A'.  R.  Co.  V.  Pitt,  91  Tenn.  86,  iZ  S.  W. 
Rep.\\%. 

But  if  the  complaint  states  that  the 
deceased  left  a  widow  or  next  of  kin,  it 
need  not  state  that  they  have  sustained 
damages.  Kenney  v.  New  York  C.  &*  H. 
K.  R.  Co.,  49  Hun  {N.  Y.)  535,  18  A^.  Y.  S. 
R.  441- 

Where  a  complaint  is  defective  in  fail- 
ing to  allege  the  existence  of  next  of  kin, 
the  defect  is  not  necessarily  waived  by  a 
failure  to  demur;  neither  is  such  defect 
cured  by  a  verdict  where  proof  is  permitted, 
over  defendant's  objection,  of  the  existence 
of  next  of  kin.  Serenaen  v.  Northern  Pac. 
R.  Co.,  45  Fed.  Rep.  407. 

When  the  injuries  result  in  death  the 
right  of  action  is  given  to  the  personal  rep- 
resentative ;  and  it  is  not  necessary  to  aver 
ill  the  complaint  that  deceased  left  any  heirs 
at  law  surviving  him,  though  the  damages 
recovered  are  to  be  distributed  according  to 
the  statute  of  distributions.  Columbus  &• 
W.  R.  Co.  V.  Bradford,  38  Am.  <S-  Eng.  R. 
Cas.  214,  86  Ala.  574,  6  So.  Rep.  90.  Ala- 
bama <S>»  F.  R.  Co.  v.  Waller,  48  Ala.  459. 
Warner  v.  Western  N.  C.  R.  Co.,  25  Am. 
«&«•  Eng.  R.  Cas.  432,  94  N.  Car.  250. — Ap- 
proving Baltimore  &  O.  R.  Co.  v.  Wight- 
man,  29  Gratt.  (Va.)  431.  Disapproving 
Stewart  v.  Terre  Haute  &  I.  R.  Co.,  21  Am, 
&  Eng.  R.  Cas.  209.— Distinguished  in 
Louisville  &  N.  R.  Co.  v.  Pitt,  91  Tenn.  86. 
— Madden  v.  Chesapeake  &»  O.  R.  Co. ,  28  W. 
Fa.  610, 57  Am.  Rep.  695.— Distinguishing 
Baltimore  &  O.  R.  Co.  v.  Gettle,  3  W.  Va. 

376. 

130.  Nnniiuisr  tlie  beneficiaries; 
sliowing  rolutioiisliip,  etc.— (i)  General 
rules. — A  suit  prosecuted  by  the  personal 
representative  of  one  wrongfully  killed  is 
for  the  benefit  of  the  widow  and  children  or 
next  of  l<in  ;  and  the  complaint  should  state 
the  names  of  these  persons  and  their  rela- 
tionship to  the  deceased.  Indianapolis,  P. 
&•  C.  R.  Co.  V.  A'eel)',  23  Ind.  133.  Balti- 
more &*  O.  R.  Co.  V.  Gettle,  3  W.  Va.  376.— 
Distinguished  in  Searle  v.  Kanawha  &  O. 
R.  Co.,  37  Am.  &  Eng.  R.  Cas.  179.  32  W. 
Va.  370, 9  S.  E.  Rep.  248  ;  Madden  v.  Chesa- 
peake &  O.  R.  Co.,  28  W.  Va.  610,  57  Am. 
Rep.  695. 

It  is  sufficient,  in  a  suit  for  negligence 
resulting  in  death,  to  aver  in  the  declara- 


tion that  the  deceased  left  a  widow  or  chil- 
dren, without  naming  them.  It  is  proper, 
though  perhaps  not  indispensable,  to  allege 
that  such  widow  or  next  of  kin  has  sus- 
tained some  pecuniary  loss.  McGlone  v. 
Ne%v  Jersey  R,  &>  T.  Co.,  37  N.J.  L.  304. 

When  an  action  is  brought  by  the  per- 
sonal representative  to  recover  damages  for 
the  death  of  his  intestate,  for  the  benefit  of 
the  deceased's  next  of  kin,  the  declaration 
is  sufficient  if  it  sets  forth  the  right  of  the 
plaintiff  to  recover  witiiout  alleging  specifi- 
cally the  rights  of  the  respective  distrib- 
utees. Howard  v.  Delaware  &•  H.  Canal 
Co.,  41  Am.  &'  Eng.  R.  Cas.  473,  40  Fed. 
Rep.  195. 

It  is  sufficient  to  allege  in  the  complaint 
and  prove  on  the  trial  that  there  are  per- 
sons who  are  entitled  under  the  statute  to 
the  damages.  It  is  not  necessary  to  name 
the  persons  or  to  amend  the  complaint  so 
as  to  state  the  fact  in  the  event  of  the  death 
of  any  of  those  persons,  leaving  heirs,  after 
suit  brought.  Jeffersonville,  M.  &^  I.  R.  Co. 
v.  Hendricks,  41  Ind.  48. 

In  an  action  brought  under  Kan.  Code,  § 
422,  by  the  administratrix  of  an  intestate,  to 
make  the  petition  sufficient  in  that  respect 
it  is  only  necessary  to  allege  that  the  de- 
ceased left  surviving  him,  as  next  of  kin, 
the  plaintiff,  who  was  his  mother.  Missouri 
Pac.  R.  Co.  V.  Farter,  44  Am.  <S^  Eng.  R. 
Cas.  523,  44  Kan.  612,  24  Pac.  Rep.  969. 

A  complaint  in  an  action  under  Minn. 
Gen.  St.  1878,  ch.  77,5  2,  which  sets  out  the 
names  of  the  next  of  kin  and  how  they  are 
related  to  the  deceased,  with  an  allegation 
of  damage  to  them,  is  sufficient  so  far  is 
relates  to  the  manner  of  plending  the  dam- 
ages. Barnum  v.  Chicago,  M.  Sf*  St.  P.  R. 
Co.,  15  Am.  &*  Eng.  R.  Cas.  513,  30  Minn. 
461,  16  A^.  W.  Rep.  364. 

In  an  action  by  an  administrator,  the 
naming  in  the  complaint  of  one  as  bene- 
ficiary who  is  not  entitled  to  recover  may 
be  corrected  by  striking  out  such  name,  if 
those  who  are  entitled  to  share  in  the  dis- 
tribution of  the  recovery  are  all  properly 
mentioned.  Reed  v.  Northeastern  R.  Co.,  37 
So.  Car,  42. 

A  complaint  under  the  Texas  statute, 
allowing  a  right  of  action  for  causing  the 
death  of  another  by  negligence,  must  show 
all  of  the  persons  among  whom  the  dam- 
ages recoverable  are  to  be  distributed. 
Houston  &*  T.  C.  R.  Co.  v.  Moore,  49  Tex. 
31.— Following  Houston  &  T.  C.  R.  Co. 
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V.  Bradley,  45  Tex.  171.— Quoted  in  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Le  Gierse,  51 
Tex.  189;  Dallas  &  W.  R.  Co.  v.  Spiker,  59 
Tex.  435. 

Ill  an  action  under  W.  Va.  Code,  ch.  103, 
the  declaration  is  not  demurrable  simply 
because  it  names  the  widow  and  children  of 
the  decedent  and  avers  that  the  damages 
claimed  by  the  plaintiff  accrued  to  them. 
Such  parts  of  the  declaration  will  be  treated 
as  surplusage.     SejiU^  xwha  &*  O.  K. 

Co.,  yj  Am.  &>  Eh^.  h'  .  ;n,  32  IV.  Va. 
370,  9  S.  E.  Rep.  2.'  .  M  NGUISHING 
Baltimore  &  O.  R.  Co.  v.  Gcttle,  3  W.  Va. 

376. 

(2)  lUmtrations.  —  .A.  chi''1,  twt^r.  '  one 
months  old,  was  killed  at  a  Ciossin.;.  J" wo 
months  thereafter  another  child  was  born 
to  his  father  and  mother.  Held,  in  an  ac- 
tion by  the  administrator  for  causing  the 
death,  that  the  after-born  child  was  an  heir 
of  the  one  killed,  and  the  declaration  should 
have  averred  that  he  was  one  of  the  next 
of  kin.  Chicago  &*  A.  H.  Co.  v.  Logue,  47 
///.  App.  292. 

A  father  sued  for  the  loss  of  services  re- 
sulting from  an  injury  to  his  minor  son,  who 
was  an  employe  of  the  company.  The  com- 
plaint alleged  the  relationship  of  the  par- 
ties and  the  minority  of  the  son,  and  that 
he  was  injured  while  in  the  employment  of 
the  company,  whereby  plaintiff  lost  the 
benefit  of  his  services.  Held,  that  the  com- 
plaint set  out  a  good  cause  of  action.  Bur- 
ton  V.  Missouri  Pac.  R.  Co.,  32  Mo.  App. 

455. 

Plaintiff  sued  as  administratrix  to  iecover 
for  the  death  of  her  intestate,  alleging  in 
the  complaint  that  "  plaintiff  and chil- 
dren of  tender  years  were  solely  dependent 
for  a  support  upon  "  the  intestate,  but  did 
not  charge  directly  that  there  was  a  wife  or 
children  or  parents  left  surviving,  or  that 
tlie  action  was  for  their  benefit.  Held,  that 
it  did  not  state  a  cause  of  action  and  was 
bad  on  demurrer;  and  that  it  was  not  error 
to  refuse  an  amendment  at  the  trial  alleging 
that  the  deceased  left  a  widow  and  children 
for  whose  benefit  the  action  was  brought. 
Lilly  v.  Charlotte,  C.  &*A.  R.  Co.,  32  So.  Car. 
142,  10  S,  E.  Rep.  932. 

WliL'n  such  an  action  was  instituted  by 
the  widow  in  her  own  name,  by  petition 
which  disclosed  mat  there  was  an  only  child 
of  the  dectased,  whose  name  was  stated, 
and  the  prayer  of  the  petitioner  was  that 
the  damages  might  be  apportioned  between 


them,  after  an  averment  that  both  were 
damaged  by  the  death — held,  that  the  aver- 
ments were  in  substance  sufficient,  and  that, 
if  defective,  the  defect  should  have  been 
taken  advantage  of  by  special  exception, 
Texas  &*  N.  O.  R.  Co.  v.  Berry,  31  Am.  &* 
Etig.  R.  Cas.  147,  67  Tex.  238,  5  S.  W.  Rep. 
817. 

131.  Plaintiff  must  aver  facts  show- 
ing pecuniary  injury.* — In  a  suit  by  an 
administrator  to  recover  damages  for  the 
negligent  killing  of  the  decedent,  under 
How.  St.  §  8314,  the  plaintiff  must  allege 
and  prove  that  some  person  has  suffered 
some  pecuniary  injury  by  such  death. 
Charlebois  v.  Gogebic  &*  M.  R.  R.  Co.,  91 
Mich.  59,  51  N.  JF.AV.  812.— Following 
Hurst  V.  Detroit  City  R.  Co.,  84  Mich.  539. 

In  an  action  for  damages  by  the  surviving 
parent  (mother)  for  the  death  of  her  adult 
son  her  pecuniary  condition  may  properly 
be  alleged  to  show  the  reasonable  expecta- 
tion of  pecuniary  assistance  from  the  de- 
ceased, but  not  for  the  purpose  of  increasing 
the  amount  of  damages.  International  &* 
G.  N.  R.  Co.  V.  Kindred.  1 1  Am.  &*  Eng.  R. 
Cas.  649,  57  Tex.  491. 

132.  or  loss  of  services. — In  an 

action  by  a  mother  for  damages  for  the  loss 
of  the  services  of  an  infant  child,  plaintiff 
must  allege  and  prove  that  at  the  date  of 
the  accident  the  child  was  in  her  service. 
(Thompson,  J.,  dissenting.)  Mattherus  v. 
Missouri  Pac.  R.  Co.,  26  Mo.  App.  75. — 
Overruled  in  Schmitz  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.,  46  Mo.  App.  380.  Reviewed 
IN  Buck  V.  People's  St.  R.,  El.  L.  &  P.  Co., 
46  Mo.  App.  555. 

The  loss  of  the  services  of  the  deceased 
child  is  not  special  damage  necessary  to  be 
averred,  but  is  a  natural  and  necessary  se- 
quence of  the  death.  Morgan  v.  Southern 
Pac.  Co.,  54  Am.  &*  Eng.  R.  Cas.  loi,  95 
Cai.  510,  30  Pac.  Rep.  603. 

On  April  10,  1886,  a  parent's  only  right 
of  action  for  the  homicide  of  a  minor  child 
was  for  the  loss  of  services ;  and  a  declara- 
tion for  "the  financial  value  of  the  life  of" 
the  child  "from  the  time  he  was  killed  until 
the  time  he  reached  his  majority,  and  for 
punitive  damages,"  and  containing  no  aver- 
ment that  the  plaintiff  (the  child's  mother) 
IS  a  widow,  or  tliat  the  child  was  a  mem- 
ber of    her  family,  or  as  to  her  right   to 

*  Necessity  for  allegin);  and  proving  pecuniary 
injury,  see  48  Am.  &  Eng.  R.  Cas.  14,  abstr. 
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recover  for  loss  of  services,  instead  of  the 
father,  sets  forth  no  cause  of  action.  Perry 
V.  Georgia  R.  &*  B,  Co.,8$  Ga.  193,  11  S.  E. 
Rep.  605. 

Where  plaintiff's  declaration  claims  dam- 
ages for  loss  of  services  of  her  minor  son, 
the  further  allegation,  by  way  of  showing 
the  aggravated  nature  of  the  tort,tliat  death 
resulted  from  the  injuries  does  not  change 
the  nature  of  the  action  so  as  to  make  it  a 
suit  for  the  homicide  of  the  son.  Where 
the  mother  is  the  soH  surviving  parent  she 
may  recover  for  the  loss  of  services  of  her 
minor  son,  but  not  for  his  death.  Chick  v. 
Southwestern  R.  Co.,  57  Ga.  357. — Followed 
IN  McDowell  V.  Georgia  R.  Co.,  60  Ga.  320. 

To  enable  the  parent  to  recover  full  dam- 
ages for  the  services  of  the  child  during  his 
minority,  such  damages  must  be  specially 
averred  and  demanded  in  the  complaint. 
Pennsylvania  Co.  v.  Lilly,  4  Atn.  &*  Eng.  R, 
Cas.  540,  73  /ml.  252. 

133.  Sufflcieiicy  of  nveriiieut  of 
pecuniary  lo.ss.— The  law  will  imply  pe- 
cuniary loss  in  some  amount  to  the  wife 
and  child  by  the  death  of  the  husband  and 
father  who  was  at  the  time  employed  and 
presumably  receiving  wages,  and,  therefore, 
able  to  discharge  his  obligation  to  support 
them  ;  and  a  complaint  showing  these  facts 
and  that  his  death  was  caused  by  defective 
machinery  owned  and  used  by  his  employer, 
a  railroad  company,  is  sufficient.  Louisville, 
y.  A.  &-  C.  R.  Co.  V.  Bud;  38  Am.  &•  Eng. 
R.  Cijs.  1 52,  1 16  Ind.  566,  igJV.E.  Rep.  453,  2 
L.  R.  A.  520,  28  Am.  L.  Reg.  148.— DISTIN- 
GUISHING Regan  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  51  Wis.  599. 

The  declaration  averred  that  by  the  death 
of  the  deceased  (plaintiff's  husband)  the 
widow  and  minor  children  named  were  de- 
prived cf  their  support,  and  said  minors  of 
their  means  of  education,  to  the  damage, 
etc.  Held,  that  such  averment  was  suffi- 
cient to  admit  evidence  tending  to  show  the 
ability  of  the  deceased  to  earn  money.  Chi- 
cago &o  A.  R.  Co.  v.  Carey,  \\^  III.  115,3  ■^• 
E.  Rci>.  519. 

Under  the  provision  of  Te.x.  Const,  art. 
16,  §  26,  providing  that  "the  surviving  hus- 
band, widow,  heirs  of  his  or  her  body,"  may 
recover  exemplary  damages  for  death  by 
"  wilful  act  or  omission,  or  gross  negligence,'' 
where  the  suit  is  by  a  parent  for  tlie  death 
of  a  son  above  21  years  of  age,  the  com- 
plaint must  show  that  the  deceased  sup- 
ported or  contributed  to  the  support  of  the 


plaintiff,  or  that  there  was  some  expecta- 
tion of  pecuniary  benefit  to  be  derived  from 
him;  and  an  allegation  that  plaintiff  is  the 
sole  surviving  parent  and  has  been  damaged 
in  a  certain  amount  by  reason  of  the  death 
is  not  sufficient.  Winnt  v.  International 
(S^•  G.  N.  R.  Co.,  74  Tex.  32,  11  S.  IV.  Rep. 
907.— Reviewed  in  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Compton,  44  Am.  &  Eng.  R.  Cas.  637,  75 
Tex.  667. 

In  an  action  to  recover  for  the  death  of  a 
girl,  a  complaint  alleging  that  the  plaintiff, 
who  sues  as  administrator,  was  the  mother 
of  the  intestate  and  dependent  upon  her  in 
a  large  degree  for  support  and  had  suffered 
pecuniary  injury  by  reason  of  her  death  to 
an  amount  stated,  is  sufficient  to  show  that 
the  plaintiff  was  a  person  entitled  to  the 
money  when  recovered.  IViltse  v.  Tilden, 
77  Wis.  1 52,  46  N.  IV.  Rep.  234. 

Evidence,  in  such  case,  that  the  plaintiff 
had  been  divorced  from  her  husband  and 
that  the  custody  of  fhe  girl  had  been 
awarded  to  her,  and  evidence  of  her  pecu- 
niary necessities  and  of  the  education  and 
capacity  of  the  girl  for  earning  money  was 
admissible.  IViltse  v.  Tilden,  77  Wis.  152, 
46  A^  W.  Rep.  234. 

Averments  showing  that  deceased  was  a 
laboring  man,  working  for  defendant  (with- 
out alleging  that  he  was  receiving  any  com- 
pensation for  his  labor),  and  that  he  left  no 
widow,  but  left  a  child  three  years  old,  show 
sufficiently  that  such  child  suffered  pe- 
cuniary damage  by  her  father's  death. 
Kelley  v.  Chicago,  M.  dr^  St.  P.  R.  Co.,  2 
Am.  &^  Eng.  R.  Cas.  65,  50  Wis.  381,  7  A^. 
W.  Rep.  291.— Reviewed  in  Regan  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  51  Wis.  599. 

A  complaint  by  an  administrator,  who  is 
also  a  child  of  the  intestate,  for  injuries  to 
his  intestate  causing  his  death,  which  al- 
leges that,  by  means  of  such  wrong,  plaintiff 
has  sustained  damages  in  a  certain  sum, 
but  states  no  facts  to  show  pecuniary  loss, 
present  or  prospective,  resulting  from  the 
death,  to  the  widow  or  relatives  of  deceased, 
does  not  state  a  cause  of  action  under  Tay. 
Wis.  St.  g§  12,  13.  Regan  v.  Chicago,  AI. 
&-  St.  P.  R.  Co.,<3\  Wis.  599,  8  A'.  W.  Rep. 
292. — Approving  Duckworth  v.  Johnson,  4 
H.  &  N.  653,  Criticising  Chapman  7. 
Rothweli,  El.,  Bl.  &  El.  168;  Oldfteld  v. 
New  York  &  H.  R.  Co..  14  N.  Y.  310.  Re- 
viewing Kelley  v.  Chicaj^o,  M.  &  St.  P.  R. 

Co.,      50     Wis.     381.  —   Dl.STINGUISHED    IN 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  116 
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Ind.  566,  38  Am.  &  Eng.  R.  Cas.  152,  19  N. 
E.  Rep.  453,  2  L.  R.  A.  520,  28  Am.  L.  Reg. 
148. 

A  complaint  stating  that  plaintiff's  intes- 
tate was  a  widow  at  the  time  of  her  death, 
and  tliat  three  of  her  children,  being  of  the 
ages  of  thirteen,  eleven,  and  nine  years,  re- 
spectively, were  dependent  apon  her  for 
their  support,  nurture,  and  education, 
shows  sufficiently  that  such  children  suf- 
fered a  pecuniary  loss  by  her  death.  Afc- 
Kci^^ne  v.  Janesville,  68  M^is.  50,  31  N,  IV. 
Rep.  298.— Rkferrinu  to  Vicksburg  &  M. 
R.  Co.  V.  Putnam,  118  U.  S.  554. 

134.  Allcgriut;  loss  of  society,  men- 
tal siitfcriiigp,  etc. — Wiiere  a  widow  sues 
for  the  death  of  her  husband,  allegations  to 
the  effect  that  by  reason  of  the  death  plain- 
tiff had  been  deprived  of  the  society,  com- 
pany, and  companionship  of  her  husband, 
causing  her  great  mental  pain  and  suffer- 
ing, and  leaving  her  infant  child,  twelve 
years  old,  fatherless,  are  properly  stricken 
out  as  irrelevant.  Killian  v.  Augusta  &» 
K.  R.  Co.,  79  Ga.  234,  4  S.  E.  Rep.  165. 

A  petition  alleged  that  plaintiff's  intestate 
offered  the  driver  of  one  of  the  defendant's 
street  cars  the  ordinary  fare  for  carrying  pas- 
sengers, when  the  driver  refused  to  take  it, 
assaulting  and  striking  plaintiff's  intestate, 
knocking  him  off  the  car,  and  that  he  was 
then  run  over  by  the  car,  receiving  injuries 
from  which  he  died,  after  suffering  great 
bodily  pain  and  mental  anguish.  For  the 
injury,  resulting  in  the  mental  and  physical 
pain  as  alleged,  the  administrator  seeks  to 
recover.  Held,  that  a  demiirrer  to  the  peti- 
tion was  improperly  sustained.  Winnegar 
v.  Central  Pass.  R.  Co.,  34  Am.  &*  Eiig.  R. 
Cas.  462,  85  Ky.  547,  4  S.  W.  Rep.  237. 

135.  Pleading  daiiiag:e  to  next  of 
kin. — A  widow  and  next  of  kin  are  entitled 
to  an  action  for  wrongful  death,  without 
showing  that  they  had  any  legal  claim  on 
the  deceased  for  support;  and  therefore,  a 
complaint  need  not  set  out  specifically  the 
damages  which  they  have  sustained.  Ser en- 
sen  V.  Northern  Pac.  R.  Co.^  45  J^ed.  Rep. 
407.    Barron  v.  Illinois  C.  R.  Co.,  i  Diss. 

(t/.  5.)  412.  453- 

In  an  action  for  negligently  causing  the 
death  of  one  who  left  a  widow  and  infant 
child,  a  general  averment  of  damages,  with- 
out averring  actual  pecuniary  loss  by  those 
for  whose  benefit  tiie  suit  is  brought,  is  suf- 
ficient iis  against  a  demurrer  to  the  com- 
plaint.   Louisville,  N.  A.  &'  C.  R,  Co.  v. 


Buck,  1 16  /nd.  566,  38  Am.  &^  Eng.  R.  Cas, 
152,  19  A*.  E.  Rep.  453,  2  Z.  R.  A.  520,  28  Am. 
Law  Reg.  148.— Distinguishing  Regan  7'. 
Chicago,  M.  «&  St.  P.  R.  Co.,  51  Wis.  599. 

The  legal  presumption  is  that  infant 
children  are  entitled  to  the  benefit  of  the 
father's  services,  and  that  the  wife  is 
entitled  to  the  benefit  of  the  services  and 
assistance  of  her  husband,  and  that  such 
services  are  of  value  to  her  and  her  chil- 
dren. Korrady  v.  Lake  Shore  <S<"  M.  S.  R. 
Co.,  131  /nd.  261,  29  N.  E.  Rep.  1069. 

In  an  action  under  §  2,  Gen.  St.  Minn 
ch.  Tj,  1878,  the  complaint,  where  it  states 
the  names  of  the  next  of  kin,  and  how  they 
were  related  to  the  deceased,  with  an  allega- 
tion of  damage  to  them,  is  sufficient,  so  far 
as  pleading  the  damages  is  concerned.  Bar- 
num  V.  Chicago,  M,  &^  St.  P.  R.  Co.,  15  Am. 
&^  Eng.  R.  Cas.  513,  30  Minn.  461,  16  N. 
IV.  Rep.  364.— Followed  in  Johnson  v. 
St.  Paul  &  D.  R.  Co.,  31  Minn.  283. 

A  declaration  which  alleges  that  the  death 
resulted  from  the  tortious  acts  of  the  de- 
fendant, that  deceased  left  a  widow  and 
next  of  kin,  and  that  plaintiff  was  his  per- 
sonal representative,  shows  a  cause  of  action 
under  Vt.  R.  L.  §§  2138,  9,  without  the  fur- 
ther allegation  that  the  suit  was  brought  for 
the  benefit  of  such  widow  and  next  of  kin. 
IVestcollv.  Central  Vt.  R.  Co.,  61  Vt.  438, 
17  Atl.  Rep.  745.— Quoting  Church  v. 
Westminster,  45  Vt.  380. 

As  the  damages  recoverable  in  such 
action  go  only  to  the  beneficiaries  who  are 
living  when  suit  is  brought,  the  fact  that 
such  beneficiaries  are  tlien  living  niust  be 
averred,  but  their  names,  ages,  and  resi- 
dences, together  with  the  extent  of  their 
dependence  on  the  deceased,  need  not  ap- 
pear in  the  declaration.  IVestco/t  v.  Cen- 
tral Vt.  R.  Co.,  61   Vt.  438.  17  Atl.  Rep.  745. 

130.  Setting  out  the  nctfUircnt  or 
wront^ful  acts,  generally.— In  an  action 
for  damages  by  the  administrator  of  a  per- 
son who  was  run  over  and  killed  by  a  train 
of  cars  within  the  corporate  limits  of  a  city 
or  town,  a  count  which  avers  that  the  engi- 
neer did  not  blow  the  whistle  or  ring  the 
bell  at  short  intervals  while  moving  through 
the  city,  and  that  "  owing  to  such  failure 
said  intestate  was  killed  ;"  and  a  count  which 
avers  that  the  accident  occurred  i  ar  a  pub- 
lic crossing;  that  the  engineer  did  not  blow 
the  whistle  or  ring  the  bell  at  least  one 
fourth  of  a  mile  before  reaching  SHid  cross- 
ing, "and  that  said  intestate  was  killed  on 
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account  of  such  omission ; "  and  a  count 
which  avers,  "at  the  time  of  the  killing  of 
said  intestate,  said  engine  was  being  run 
negligently  in  this,  it  was  a  dark  night,  the 
engine  had  no  headlight,  and  was  being  run 
rapidly,  and  on  account  of  said  negligence 
said  intestate  was  killed  " — each  is  sufficient 
in  its  averments  of  negligence.  But  a 
count  which  shows  that  the  intestate  was  a 
mere  trespasser  on  the  railn^ad  track  at  the 
time  he  was  killed,  or  was  otherwise  guilty 
of  contributory  negligence,  must  allege  or 
show  more  than  simple  negligence  on  the 
part  of  the  persons  in  charge  of  the  train — 
must  show  wanton  or  reckless  negligence 
on  their  part,  or  intentional  injury.  Savan- 
nah &*  IV.  K.  Co.  V.  Meatlors,  95  Ala.  137, 
10  So.  Hep.  141. 

There  can  be  no  recovery  under  Mass. 
Pub.  St..  ch.  112,  §  113,  for  an  injury  caus- 
ing death,  unless  the  declaration  shows  that 
the  accident  occurred  at  a  grade  cross- 
ing, or  was  caused  by  a  collision  with  an 
engine  or  cars  of  the  defendant.  AlUrton 
V.  lioston  <S^  M,  R.  Co.,  34  Aw.  &^  Eng.  R. 
Cas.  563,  146  Mass.  241,  5  A".  Eng.  Rep.  828, 
\SN.E.  Rep.  621. 

A  petition  in  an  action  against  a  railroad 
company  for  the  negligent  killing  of  plain- 
tiff's husband  which  specifically  states  the 
circumstances  attending  the  killing,  and 
alleges  that  the  deceased  was  run  upon  and 
killed  by  a  designated  locomotive  and  train 
of  defendant,  and  that  his  death  was  occa- 
sioned by  the  negligence  of  defendant's 
servants  while  running,  conducting  and 
managing  said  locomotive  and  train  of  cars 
is  sufficiently  specific,  and  is,  therefore, 
good  against  an  objection  made  to  the  in- 
troduction of  any  evidence,  after  answer 
and  on  the  trial.  Sullivan  v.  Missouri Pac. 
R.  Co.,  97  Mo.  1 13,  10  5.  IV.  Rep.  852.— FoL- 
LOWED  IN  Pope  V.  Kansas  City  Cable  R. 
Co.,  43  Am.  &  Eng.  R.  Cas.  290, 99  Mo.  400, 
12  S.  W.  Rep.  891. 

A  petition  in  an  action  against  a  railroad 
for  the  death  of  a  person  by  its  negligence 
is  sufficient  which  avers  in  substance  that 
the  defendant,  by  its  servants,  while  running 
a  locomotive  and  train  of  cars  over  its  road, 
did  so  carelessly  and  negligently  manage 
and  conduct  the  same  that  it  ran  against, 
struck,  and  fatally  injured  the  deceased. 
S/uiw  v.  Missouri  Pac.  R.  Co.,  104  Mo.  648, 
16  S.  W.  Rep.  832. 

A  declaration  against  a  railroad  company 
which  avers  that  the  company's  servants 


wrongfully  and  negligently  ran  its  cars 
over  the  plaintiff's  intestate,  thereby  caus- 
ing his  death,  gives  notice  that  the  injury 
was  done  contrary  to  the  statute  (§  1298  M. 
&  V.  Tenn.  Code),  and  that  the  conipany 
will  be  required  to  prove,  in  its  defense, 
that  it  observed  the  precautions  prescribed 
by  the  same  statute,  although  there  may  be 
no  reference  to  the  statute  in  the  declara- 
tion. East  Tenn..  V.  <&^  G.  R.  Co.  v.  Pratt, 
85  Tenn.  9,  i  S.  W.  Rep.  618. 

If  a  petition  alleges  acts  of  negligence 
on  the  part  of  the  defendant  at  the  time  of 
a  collision,  causing  the  death  of  plaintifT's 
son ;  that,  without  negligence  on  the  part 
of  deceased,  he  was  struck  by  the  passing 
train  and  killed ;  and  that  the  death  was 
caused  by  the  negligence  of  defendant; — 
these  allegations  are  sufficient  to  state  the 
cause  of  action.  Missouri  Pac.  R,  Co.  v. 
Lee,  35  Am.  &*  Eng.  R.  Cas.  364,  70  Tex. 
496.  7  S.  IV.  Rep.  857. 

A  declaration  alleged  that  a  passenger  on 
a  railroad  train  in  South  Carolina  "  was 
violently  ejected  and  thrown  from  the  said 
cars  by  the  defendant,  and  by  its  agents 
and  servants,  in  the  course  of  their  employ- 
ment, and,  in  being  thus  forcibly  and  un- 
justly ejected  from  said  cars  as  aforesaid, 
was  thrown  thereunder,  and  run  over  and 
killed  thereby."  The  evidence  showed 
that  the  passenger  was  run  over  and  was 
injured  by  this  train,  and  that  about  an 
hour  afterwards  another  train  ran  over  the 
body.  Whether  life  was  extinguished  by 
the  first  or  second  train  was  not  absolutely 
certain.  Neld,  that  such  declaration  fur- 
nished a  sufficient  basis  for  a  recovery  on 
these  facts.  Sout/i  Carolina  R.  Co.  v.  Alix, 
68  Ga.  572. 

Where  in  an  action  for  damages  for  the 
death  of  a  child  the  complaint  averred  thai 
the  child,  when  first  seen,  was  not  on  but 
on  the  side  of  the  track  and  by  the  use  of 
due  care  could  have  been  seen  a  distance  of 
two  thousand  feet,  and  yet  the  servants  of 
the  company  in  charge  of  the  train  care- 
lessly and  negligently  failed  to  watch  said 
track  and  keep  a  lookout  ahead  and  there- 
by did  not  discover  said  child  until  the 
train  was  within  fifty  yards  of  her,  when  the 
train  could  not  be  stopped  in  time  to  avoid 
injury  to  her — this  is  sufficient  to  chaigc 
the  company  witl)  negligence.  Pennsylvania 
Co.  V.  Davis,  4  Ind.  App.  s\,2<)  N.  E.  Rep. 

425.      . 
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ploycs. — In  a  suit  against  a  railroad  on 
account  of  the  homicide  of  an  employe  an 
allegation  that  the  company  did  the  negli- 
gent or  careless  act  which  caused  the  hom- 
icide, or  omiited  the  diligence  which  would 
have  prevented  it,  is  sufficient,  and  is  equiv- 
alent to  an  allegation  that  the  co-employes 
of  the  decedent  were  guilty  of  such  negli- 
gence.    Central  R.  Co.  v.  Crosby,  74  Ga.  "jyj, 

Wiiere  a  company  is  sued  for  negligently 
causing  the  death  of  one  of  its  employes, 
and  the  complaint  positively  alleges  that  the 
acts  complained  of  were  by  the  company, 
ii  will  not  be  presumed  that  they  were  by  a 
fellow  employe.  Bro7vn  v.  Central  Pac.  R. 
Co.,  68  Cal.  i'7i,  8  Pac.  Rep.  828. 

A  declaraiion  alleging  that  the  plaintiff's 
husband,  an  employe  of  defendant,  was 
killed  by  an  engine  of  the  company,  setting 
forth  such  a  statement  of  the  facts  and  cir- 
cumstances connected  with  the  killing  as 
did  not  of  themselves  negative  the  exist- 
ence of  negligence  on  the  part  of  the  com- 
pany, and  distinctly  averring  that  the 
deceased  was  without  fault,  and  that  the 
killing  was  caused  by  the  negligence  of  the 
company's  servants  in  the  running  of  such 
engine,  is  not  demurrable.  Central  R. 
Co.  V.  Hub.ard,  86  Ca.  623,  \^  S.  E.  Rep. 
1020. 

Where  the  action  is  for  the  wrongful  death 
of  a  fireman,  a  complaint  which  charges 
that  the  death  was  occasioned  by  the  orig- 
inal defective  construction  of  a  certain  por- 
tion of  the  road,  which  caused  a  train  to  be 
thrown  from  the  track  and  the  fireman 
killed,  is  sufficient  in  that  respect.  Chicago 
&•  N.  W.  R.  Co.  V.  Swett,  45  ///.  197. 

Where  the  complaint,  among  otlier  things, 
alleged  that  the  "defendant,  by  its  agents 
and  employes,  acting  under  the  orders  of  its 
superintendent  and  foreman,"  committed 
the  wrongful  act  which  caused  the  plaintiff's 
intestate's  death,  such  allegation,  in  connec- 
tion with  the  other  averments  of  the  com- 
plaint, is  sufficient  to  charge  the  defendant 
with  the  wrongful  act,  and  cannot  be  con- 
strued to  lay  the  fault  with  his  co-employes. 
Hoosier  Stone  Co.  v.  McCain,  133  /nd.  231,  31 
JV.  A".  Rep.  956. 

A  complaint  alleging,  in  general  terms, 
that  defendant  corporation  negligently  ran 
its  snow-plow  over  plaintiff's  intestate,  de- 
fendant's servant,  it  may  be  shown  that  the 
accident  was  directly  caused  by  the  neg- 
ligence of  the  corporation  or  a  superior 
officer,  and  not  alone  by  the  negligence  of 


a  fellow-servant.     Olson  v.  Si.  Paul,  M.  <S«» 
M.  R.  Co.,  34  Minn.  477,  26  N.  IV.  Rep.  605. 

In  a  suit  against  a  railroad  in  consequence 
of  the  death  of  an  employe,  a  count  which 
charges  that  a  switch  had  been  misplaced 
in  the  night-lime,  and  "  by  reason  of  the 
want  of  proper  signals,  and  a  proper  signal- 
lamp  on  said  switch,"  the  accident  and  death 
occurred,  etc.,  is  good  against  a  demurrer. 
Dereiner  v.  Delaware,  L.  &*  IV.  R.  Co.,  54 
JV.  J.  L.  407,  24  At  I.  Rep.  481. 

In  such  a  statement  the  want  of  proper 
signals  is  made  the  proximate  cause  of  the 
injury.  Dereiner  v.  Delaware,  L.  (5^  IV.  R. 
Co.,  54  N.J.  L.  407,  24  All.  Rep.  481. 

i:{8.  Uiilu  tliat  facts  ounstitiitiiiK 
lies:!  I  ye  lice  must  be  set  out.  -  A 
declaration  in  case  for  a  fatal  railway  in- 
jury is  demurrable  if  it  docs  not  so  state  the 
cause  of  action  that  the  defendant  can,  with 
reasonable  certainty,  ascertain  in  what  re- 
spect it  is  charged  with  negligence,  or  if  it 
does  not  count  specifically  upon  some  par- 
ticular duty  and  breach  thereof  as  causing 
the  injury;  it  is  not  enough  to  refer  to 
matters  in  an  uncertain,  doubtful,  and  am- 
biguous manner,  as  a  kind  of  general  drag 
to  meet  whatever  evidence  may  be  pre- 
sented. Addison  V.  Laic  Shore  &•  M.  S.  K. 
Co.,  15  Am.  &•  Enjr.  R.  Cas.  512,48  Mic/i. 
155,  12  A^.  JV.  Rep.  42. 

In  an  action  by  an  administrator  against 
a  railroad  company  to  recover  damages  for 
the  death  of  plaintiff's  decedent,  which  was 
alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant,  the  negligence 
averred  in  the  complaint  was:  (i)  The  con- 
structing and  maintaining  its  track  in  the 
streets  of  a  city  so  that  the  rails  and  part  of 
the  tics  were  above  the  surface  of  the 
ground.  (2)  The  failure  to  post  a  flagman 
at  a  certain  street  crossing,  as  required  by 
ordinance.  (3)  Wrongfully  and  negligently 
running  its  trains  without  having  a  brake- 
man  in  front  of  the  cars.  Held,  that  the 
complaint  was  sufficient,  although  it  did  not 
appear  precisely  how  the  death  in  question 
was  caused.  Johnson  v.  St.  Paul  &*  D.  R. 
Co.,  15  Am.  &*  Eng.  R.  Cas.  467,  31  Minn. 
283,  \T  N.\^'.  Rep.' G22. 

A  petition  in  an  action  for  damages  by  a 
wife  for  the  wrongful  killing  of  her  hus- 
band, which  alleges  that  the  defendant,  at 
the  time  of  the  accident  was  operating  the 
cars  which  did  the  injury,  and  that  the  de- 
ceased, in  the  exercise  of  proper  care  and 
caution,  was    crossing  the    railway  track. 
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when  defendant,  by  its  agents  and  servants, 
negligently,  carelessly,  and  wrongfully,  ran 
its  cars  against  the  wagon  of  the  deceased, 
overturned  the  same  and  killed  him,  states 
a  cause  of  action.  The  petition  is  good 
against  the  objection  that  it  does  not 
specify  the  particular  act  of  negligence 
which  caused  the  injury.  J\i/ie  v.  Kansas 
City  Cable  K.  Co.,  43  Am.  <S^  J^'ig-  A'.  Cas. 
290,99  Mo.  400,  12  S.  IV.  Rep.  891. — Foi.- 
Lowi.N'G  Sullivan  v.  Missouii  Pac.  R.  Co., 
97  Mo.  113;  Johnson  7'.  Missouri  I'ac.  R. 
Co.,  96  Mo.  340. 

A  complaint  in  an  action  for  wrongful 
death  is  fatally  defective  which  alh-^'cs  that 
plaintiff  "  was,  by  the  wrongful  act,  neglect, 
and  default  of  the  defendant  slain  and 
killed,"  in  that  the  facts  constitutitig  the 
alleged  negligence  are  not  set  out.  Coiiley 
V.  Rkhmond  &•  1).  K.  Co.,  52  Am.  e~»  I'-i't^. 
J\.  Cas.  490,  109  A'.  Car.  692,  14  .S'.  JC.  Rep. 

3«3- 

A  complaint  states  sufficient  facts  of  neg- 
ligence to  constitute  a  cause  of  action  wliere 
it  alleges  that  the  death  of  plaintiff's  intes- 
tate was  caused  by  the  derailment  of  de- 
fendant's train  on  a  spur  track,  resulting 
from  a  careless  and  negligent  act  of  defend- 
ant in  leaving  open  the  switches  leading  to 
such  spur  track  at  a  time  when  su^l;  train 
was  properly  passing  on  the  main  line. 
Reed  V.  Northeastern  R.  Co.,  37  So.  Car.  42, 
\b  S.E.  Rep.  289. 

In  an  action  for  damages,  a  count  in  the 
declaration,  after  setting  out  that  the  de- 
fendants, were  operating  a  railroad  in  the 
county,  with  engines  and  cars  for  carrying 
passengers  and  freight,  alleged  that  on  a 
day  named  "  the  defendants  conducted 
themselves  so  carelessly,  negligently,  and 
unskilfully  in  the  operation  of  their  said 
business  as  to  inflict  upon  A.  (the  plaintiff's 
intestate)  severe  bodily  injuries,  by  reason 
whereof  he  did,  on  i!ie  28th  of  June,  die." 
Held,  that  the  count  was  defective  in  not 
stating  where  the  deceased  was,  or  how  he 
was  injured.  Raltimore  &»  O.  R.  Co.  v. 
Whittiiif^ton,  30  Gratt.  (  Va.)  S05. 

i;tO.  VvIhmi  ^(MM>ral  i-Iiar^c  of  nctf- 
Ii{;<Micc,  witlioiit  sixMMtif  acts.  Is 
siiffl<*i<Mit. — The  petition  need  not  state 
the  circumstances  from  which  the  neglect  is 
to  be  inferred  ;  it  is  sufficient  to  allege  the 
extent  of  the  injury  and  the  manner  of  its 
infliction,  and  to  charge  negligence  in 
general  terms.  Louisville,  C.  &^  L.  R.  Co. 
V.    Case,  9  Bifs/i  (A>.)   728.  —  Rkviewinq 


Louisville  &  P.  Canal  Co.  7>.  Murphy,  9 
Bush  522.— Reviewed  in  Claxion  v.  Lex- 
ington Si  B.  S.  R.  Co.,  13  Bush  636. 

A  petition  is  sufficient  which,  in  general 
terms,  charges  that  by  reason  of  defendant's 
negligence  and  unskilfulness  in  running 
and  managing  its  cars  the  deceased  was  run 
against  and  killed.  Le  Alay  v.  Missouri 
I'ac.  R.  Co.,  105  Mo.  361,  16  5.  \V.  Rep.  1049. 
Murphy  v.  New  York  &^  N.  II.  R.  Co.,  30 
Conn.  184. 

The  averment  that  the  "  defendant  neg- 
ligently conducted  itself  in  and  about  tlie 
carrying  of  plaintiff's  intestate,"  is  bioad 
enouijh  to  cover  the  omission  of  any  duty 
wliicli  the  carrier  owed  to  the  passenger, 
including  the  employment  of  competent, 
skilful,  and  careful  servants.  Kansas  City, 
M .  (!'-»  li.  R.  Co.  V.  Sanders,  58  Am.  &^  Kn^. 
R.  Cas.  140,  98  Ala.  293,  13  So.  Rep.  57. 

The  general  averment  that  "  the  defend- 
ant, by  hei  agents  and  servants,  did  care- 
lessly and  negligently  run  over,"  etc.,  is  suf- 
ficient, without  stating  the  particular  acts 
constituting  such  negligence.  Indianapolis, 
P.  «S>»  C.  R.  Co.  V.  Keely,  23  Ind.  133.— 
Following  Indianapolis,  P.  &  C.  R.  Co. 
V.  TafTe,  11  Ind.  458. — Distinguished  in 
Central  R.  Co.  v.  Van  Horn,  38  N.  J.  L.  133. 
Followed  in  Evansville  &  C.  R.  Co.  v. 
Dexter,  24  Ind.  411. 

A  complaint  alleging  that  defendant  com- 
pany, on  its  railroad,  in  the  county  of  M., 
did  carelessly  and  negligently,  and  with 
force  and  violence,  run  and  drive  one  of  its 
engines  and  divers  cf  its  cars  and  coaches 
upon  and  against  piuii.iifl's  intestate,  T.  H., 
then  and  there  being,  and  then  and  there 
did  so  greatly  wound  said  T.  H.  that  by 
reason  thereof  he  then  and  there  dierl, 
and  that  his  death  was  caused  by  said 
wrongful  act,  neglect,  and  default  of  said 
company,  etc.,  is  sufficient  on  demurrer. 
Norfolk  &^  IV.  R.  Co.  v.  Harman,  S3  Va. 
553,  8  S.  E.  Rep.  251.— Dlstinguishing 
Dun  V.  Seaboard  &  R.  R.  Co.,  78  Va.  645. 
Following  Baltimore  &  O.  R.  Co.  v. 
Sherm;m,  30  Gratt.  (Va.)  602. 

The  declaration  in  an  action  under  the 
West  Virginia  statute,  which  avers  that  the 
decedent  was  killed  by  tiie  oversetting  and 
throwing  down  of  the  railroad  car  in  which 
he  was  at  the  time  being  carried  by  the  de- 
fendant as  a  passenger,  and  that  said  over- 
setting and  throwing  down  of  the  car  were 
caused  by  the  negligence  of  the  defendant, 
is  not  demurrable  on  the  ground  that  the 
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allegation  is  too  general.  Searle  v.  Kana- 
wha &*  0.  K.  Co.,  yj  Am.  <S-  Etig.  R.  Cas. 
179,  32  W.  Va.  370,  9  S.  E.  Kcp.  248.— 
F"oLLOwiNG  Blaine  v.  Chesapeake  &  O.  R. 
Co.,  9  VV.  Va.  252;  Hawker  v.  Baltimore  & 
O.  R.  Co..  15  W.  Va.  628. 

140.  Must  allejire  that  death  rc- 
;siilt«(l  I'nmi  acts  char{;e<l. — A  com- 
plaint to  recover  damages  for  the  death  of 
a  person  must  show  that  the  death  resulted 
from  the  negligent  acts  charged.  Louisville, 
N.  A.  (S^  C.  R.  Co.  V.  Thompson,  27  Am.  &* 
Ena;.  R.  Cas.  88.  107  Ind.  442,  57  Am.  Rep. 
120.  8  A^.  E.  Rep.  18,  9  A^.  E.  Rep.  357. 

141.  Allc{;iii|;  defendant's  control 
<)f  road.— In  an  action  against  two  com- 
panies, the  one  owning  the  road  and  the 
other  using  the  same,  to  recover  damages 
for  negligence  resulting  in  the  death  of  the 
plaintiff's  intestate,  the  declaration  alleged 
that  the  first  named  company  was  a  corpo- 
ration owning  and  using  certain  railroad 
tracks  upon  which  the  other  defendant  and 
other  railroads  ran  their  cars  and  locomo- 
tives, and  that  the  latter  company  had  con- 
trol and  occupation  of  said  tracks.  Held, 
that  these  allegations  were  sufficiently  gen- 
eral to  comprehend  therein,  by  fair  and 
reasonable  intendment,  that  the  latter  com- 
pany was  so  in  control  lawfully,  or  by  the 
consent  of  the  owner  corporation,  and  the 
omission  to  charge  so  specifically  was  cured 
after  verdict.  Pennsylvania  Co.  v.  Ellett,  43 
Am.  &*  Eng.  R.  Cas.  64,  132  ///.  654,  24  N. 
E.  Rep.  559;  affirming  35  ///.  App.  278. 

142.  Averment  of  neglit^encc  of 
conductor. — It  is  sufficient  to  aver  the 
negligence  which  caused  the  injury  sued 
for  in  general  terms ;  so  where  the  negli- 
gence charged  is  that  of  a  conductor  which 
caused  the  death  of  an  employe,  it  is  not 
necessary  to  set  out  the  specific  acts  consti- 
tuting the  negligence.  Chicago,  B.  &>  Q.  R. 
Co.  V.  Blank,  24  ///.  App.  438. 

In  an  action  for  the  death  of  a  baggage- 
master  caused  by  the  negligence  of  a  con- 
ductor, a  complaint  averring  that  the  con- 
ductor was  not  careful,  skilful,  and  attentive, 
which  was  known  to  the  defendant,  and 
that  the  death  of  the  baggage-master  was 
caused  by  the  negligence  of  the  conductor, 
is  sufficient  to  withstand  a  demurrer.  Ker- 
lin  V.  Chicago,  P.  Gt^  St.  L.  R.  Co.,  53  Am. 
&^  Eng.  R.  Cas.  530,  50  Fed.  Rep.  185. 

14:J. or  engineer.— In  an  action 

by  an  administrator,  an  averment  in  the 
complaint  that  the  intestate   received  the 


injuries  from  which  he  died  by  a  collision 
of  the  defendant's  trains,  through  the  care- 
lessness of  its  engineer  in  charge  of  one  of 
them,  is  not  subject  to  demurrer  for  an 
insufficient  statement  of  facts.  Alitbama  &» 
F.  R.  Co.  v.  Waller,  48  Ala.  459.— Disap- 
proved IN  Ensley  R.  ilo.v.  Chewning,  93 
Ala.  24. 

A  complaint  in  an  action  for  causing  the 
death  of  a  fireman  charged  that  the  injuries 
were  caused  by  the  explosion  of  a  boiler, 
and  that  the  explosion  was  caused  by  the 
recklessness  of  defendant's  engineer,  who 
was  retained  in  service  with  knowledge  that 
he  was  unfit  for  the  position  ;  but  the  spe- 
cific acts  constituting  the  negligence  or 
unskilfulness  were  not  set  out.  Held,  that 
the  complaint  was  sufficient  on  demurrer. 
Fitts  v.  Waldeck,  51   Wis.  567,  8  A^.  W.  Rep. 

363- 

The  complaint  avers  that  "defendants 
and  their  agents  and  servants  were  informed 
of  and  well  knew"  the  unfitness  of  said 
engineer  at  and  befoie  the  time  of  the  in- 
juries complained  of.  //<:/</,  that  this  is  not 
an  averment  of  such  knowledge  on  the  part 
of  the  deceased.  Fitts  v.  Waldeck,  51  Wis. 
567,  8  N.  W.  Rep.  363. 

144.  Averment  of  knowledge  of 
defect  by  defendant. — Where  the  com- 
plaint alleges  that  a  brake  was  defective 
in  certain  particulars,  and  that  the  defendant 
company  negligently  used  such  brake  in  its 
business  upon  the  day  of  the  injury,  and  for 
many  days  prior  thereto,  a  demurrer  will  not 
lie  on  the  ground  that  the  complaint  does  not 
allege  that  the  defendant  company  had  any 
knowledge  of  the  defect,  by  means  of  which 
it  is  averred  the  deceased  received  the  fatal 
injury.  Ohio  <S«»  M.  R.  Co.  v.  Pearcy,  \  28  Ind. 
197,  27  N.  E.  Rep.  479.— Reviewing  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Adams,  105 
Ind.  151. — Followed  in  Lake  Erie  &  W. 
R.  Co.  V.  Mugg,  132  Ind.  168.  Reviewed 
in  Louisville,  E.  &  St.  L.  Cons.  R.  Co.  v. 
Utz,  133  Ind.  265. — Louisville,  E.  <&*  St.  L. 
Cons.  R.  Co.  V.  Uts,  133  Ind.  265,  32  N.  E. 
Rep.  881.— Reviewing  Ohio  &  M.  R.  Co. 
V.  Pearcy,  128  Ind.  197. 

The  complaint  alleged  that  while  the 
decedent,  a  yard  conductor  in  the  employ 
of  defendant,  was  making  up  a  train  and 
coupling  cars  his  foot  caught  under  the 
slivered  portion  of  a  defective  tie,  whereby 
he  was,  without  fault  on  his  part,  thrown 
down  on  the  track,  run  over  and  killed ; 
that  the  decedent  had  no  knowledge  of  the 
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defective  tie  which  caused  his  injury,  and 
that  the  defendant  had  knowledge  of  such 
defect  long  enough  before  the  decedent  was 
injured  to  have  repaired  the  same,  but  neg- 
ligently failed  and  refused  to  make  such 
repairs.  //('A/,  that  tiie  complain .  stated  a 
cause  of  action.  Pennsylvania  Co.  v.  i'rush, 
130  Ind.  347,  28  N.  K.  Rep.  615. 

145.  Mej^ativiiiK:  aMsiiniption  of 
riisks  by  <lec!ea.«*cd.— In  an  action  for  the 
death  of  a  brakeman  alleged  to  have  been 
caused  by  the  unsafe  and  defective  con- 
dition of  a  brake  on  one  of  the  defendant's 
cars,  it  is  not  necessary  tf)  aver  facts  in  the 
complaint,  showing  affirmatively  that  the 
employe  had  no  means  of  ascertaining  the 
defect.  Ohio  &*  M.  R,  Co.  v.  Pearcy,  128 
Ind.  197,  27  A^.  E.  Rep.  479. 

A  complaint  by  an  administrator  for  neg- 
ligently causing  the  death  of  his  decedent 
while  he  was  engaged  in  repairing  a  tunnel 
on  the  line  of  the  road,  alleged  the  insuf- 
ficiency of  the  braces  of  the  tunnel,  and  its 
dangerous  condition,  and  that  it  had  long 
remained  in  such  condition,  the  defendant 
knowingly  allowing  it  to  become  and  remain 
so;  that  the  defendant,  well  knowing  the 
dangerous  condition  of  the  tunnel,  and 
that  its  condition  was  not  visible  by  ordi- 
nary observation,  ordered  the  deceased,  who 
was  free  from  fault,  without  warning  him 
of  the  character  or  condition  of  the  sup- 
ports, braces,  or  walls,  or  of  the  danger,  to 
work  at  the  place  where  he  was  injured  and 
killed,  and  exposed  him  to  the  perils  and 
hazards  of  falling  timbers,  stones,  and  dirt ; 
that  the  deceased  was  wholly  without  fault, 
and  wholly  ignorant  of  the  condition  or 
character  of  the  tunnel,  rocks,  dirt,  and 
supports.  Held,  that  the  complaint  was 
not  subject  to  the  objection  that  it  appeared 
therefrom  that  the  deceased  assumed  the 
risk  of  the  necessarily  hazardous  work,  nor 
to  the  objection  that  it  did  not  show  that 
the  danger  could  not  have  been  known  to 
the  deceased  by  the  use  of  ordinary  dili- 
gence and  care.  Lonixville,  N.  A.  &*  C.  R. 
Co.  v.  Graham,  1 24  Ind.  89,  24  N.  E.  Rep. 
668. 

146.  Negativing  contributory  neg- 
ligence on  part  of  decea.sed.— (i)  In 

general. — A  complaint  for  the  death  of  a 
person  caused  by  the  wrongful  act  or  omis- 
sion of  the  defendant,  is  bad  on  demurrer, 
if  it  is  not  alleged  therein  that  the  person 
l:illed  was  not  guilty  of  negligence  contrib- 
uting to  his  injury,  or  that  he  was  without 
3D.  R,  D.-51. 


fault,  and  the  facts  alleged  do  not  show 
that  he  was  not  guilty  of  such  negligence, 
and  it  is  not  alleged  that  the  defendant 
caused  the  injury  wilfully  or  purposely, 
though  it  be  alleged  that  the  defendant  in- 
flicted the  injury  recklessly  and  with  gross 
negligence.  Cincinnati  &>  M.  R.  Co.  v, 
Eaton,  53  'nd.  307. — CRiTici.siNd  Laiayette 
&  I.  R.  Co.  7/.  .Adams,  26  Ind.  76.— Di. si' in- 
GUISHED  IM  Cincinnati.  H.  &  I.  R.  Co.  v. 
Carper,  31  Am.  &  Eng.  R.  Cas.  36,  112  Ind. 

26,  II  West.  Rep.  223,  13  N.  K.  Rep.  122. 
Quoted  in  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Nash,  I  Ind.  .\pp.  2<)'&.~I/ildehand  v.  To- 
ledo, IV.  &>  IV.  R.  Co..  47  Ind.  399.      Toledo, 

U  &^  IV.  R.  Co.\.  Prannagan,  5  Am.  &>  Eng. 
K.  Cas.  630,  75  Ind.  490.  State  v.  Baltimore 
&•  L.  R.  Co.,  77  i^Id.  489,  26  Atl.  Rep.  865. 

A  general  averment  that  the  party  was 
without  fault  is  sufficient,  unless  the  facts 
specially  pleaded  clearly  show  that  he  was 
guilty  of  contributory  negligence.  Such  an 
averment  is  sufficient  to  withstand  a  de- 
murrer or  a  motion  to  make  more  specific. 
Pennsylvania  Co.  v.  McCormack,  53  Am.  &- 
Eng.  R.  Cas.  107,  131  Ind.  250,  30  A^.  E.  Rep, 

27.  Louisville,  E.  &>  St.  L.  Cons.  R.  Co.  v. 
Summers,  131  Ind.  241,  30  Al.  E.  Rep.  873. 

A  complaint  against  a  railroad  company 
to  recover  for  an  injury  resulting  in  death, 
which  showed  that  the  deceased,  in  com- 
pany with  others,  was  voluntarily  riding 
upon  a  hand-car  on  the  track  of  the  defend- 
ant, in  the  night-time,  and  thus  collided 
with  a  locomotive  and  train  of  the  defend- 
ant, is  bad,  because  it  shows  contributory 
negligence  on  the  part  of  the  deceased. 
Ream  v.  Pittsburgh,  Ft.  W.  S^  C.  R.  Co.,  49 
Ind.  93. 

Where  a  father  seeks  to  recover  for  the 
death  of  his  minor  son  while  in  the  com- 
pany's employment,  the  complaint  must 
show  both  that  the  deceased  and  plaintiff 
were  without  fault.  Sullivan  v.  Toledo,  IV. 
(S«  JV.  R.  Co.,  58  Ind.  26. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  intestate,  caused  by 
his  falling  into  a  culvert  constructed  by  the 
defendant  under  its  track  in  a  public  street 
of  a  city,  and  by  defendant  negligently  per- 
mitted to  remain  open  and  uncovered,  a 
complaint  which  avers  that  the  intestate 
"  while  exercising  due  and  reasonable  care 
and  without  his  fault  or  negligence  on  his 
part,"  fell  into  and  through  the  opening  in 
the  culvert,  sufficiently  alleges  that  he  was 
not  guilty  of  contributory  negligence      To- 


m 

m 


■i^ 


■«■>■ 


m 


(■as* 


803 


DEATH   BY  WRONGFUL   ACT,  140. 


ledo,  H''.  &•  W.  R.  Co.  V.  Brannagan,  5  Am. 
&•  Eng.  R.  Cas.  630,  75  Ind.  490. 

Knowledge  of  the  existence  of  a  danger- 
ous defect  in  a  highway  maices  it  incumbent 
on  the  traveler  to  use  care  and  caution 
proportionate  to  the  danger  which  he  knows 
lies  in  his  way;  but  knowledge  will  not 
overcome  an  explicit  averment  of  reasonable 
care  and  prudence.  Toledo,  W.  &>  IV.  R. 
Co.  V.  Brannagan,  5  Am.  &•  Eng.  R.  Cas. 
630,  75  />id.  490. 

Where  a  complaint  in  an  action  by  a 
father  for  the  death  of  his  infant  child,  did 
not  aver  in  general  terms  that  the  parents 
were  free  from  contributory  negligence,  but 
the  special  facts  averred  show  that  there 
was  no  negligence  on  their  part  contributing 
to  the  injury,  it  is  sufficient  on  that  point. 
Pennsylvania  Co.  v.  Davis,  4  Ind.  App.  51, 
29  .V.  E.  Rep.  425. 

A  declaration  by  a  widow  against  a  rail- 
road company  to  recover  damages  for  the 
death  of  her  husband,  which  states  that  the 
husband  got  on  defendant's  track  sixty  feet 
in  front  of  a  train  approaching  at  the  rate  of 
lifteen  to  thirty  miles  an  hour,  but  was  not 
observed  by  him,  though  there  was  nothing 
to  obstruct  the  view  thereof,  and  proceeded 
to  walk  in  the  middle  of  the  track  in  front 
of  such  train  on  his  way  home,  and  was 
overtaken  and  killed  by  it,  and  that  the 
engineer  might  and  ought  to  have  seen  him 
but  did  not,  states  no  cause  of  action,  and 
a  demurrer  thereto  ought  to  be  sustained. 
Mobile  &•  O.  R.  Co.  v.  Stroud,  31  Am.  &•  Eng. 
R.  Cas.  443,  64  Miss.  784,  2  So.  Rep.  17 1. 

A  declaration  which  alleges  that  deceased 
(a  track  laborer)  was  being  carried  from 
one  point  on  the  railroad  to  another,  and 
was  ordered  by  his  superior  to  ride  on  top 
of  the  car,  whereon  he  was  standing  when 
struck  by  bridge  timbers,  and  that  he  was 
ignorant  of  the  dangerous  character  of  the 
bridge  is  not  demurrable,  the  mere  fact  that 
Me  was  standing  on  top  of  the  car  not  being 
of  itself  negligence  on  his  part.  Nelson  v. 
Chesapeake  iS>»  O.  R.  Co.,  54  Am.  &*  Eng.  R. 
Cas.  82,  88  Va.  971,  14  S.  E.  Rep.  838.— 
Quoting  Indianapolis  &  St.  L.  R.  Co.  v. 
Horst,  93  U.  S.  291. 

The  declaration  need  not  aver  the  ab- 
sence of  contributory  negligence  on  -he 
part  of  the  injured  person.  An  averment 
that  the  injury  was  caused  by  the  fault  or 
negligence  of  tiie  defendant  is  sufficient. 
It  is  only  necessary  for  the  plaintiff  to  state 
a  prima  facie  case.    Hickman  v.  Kansas 


City,  M.  &-  B.  R.  Co..  66  Miss.  154,  5  So. 
Rep.  225.— Approved  in  Gram  v.  North- 
ern Pac.  R.  Co.,  I  N.  Dak.  252. — O'Connor 
V.  Missouri  Pac.  R.  Co.,  32  Am.  &>  Eng. 
R.  Cas.  61,  94  Mo.  150,  T  S.  W.  Rep.  106, 
13  West.  Rep.  587.  Unfried  v.  Baltimore 
&*  O.  R.  Co.,  34  W.  Va.  260,  12  S.E.  Rep. 
512. — Following  Hawker  v.  Baltimore  & 
O.  R.  Co.,  15  W.  Va.  645;  Snyder  v.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.,  II  VV.  Va.  14. 

(2)  Illustrations.  —  A  paragraph  of  the 
complaint  which  alleged  that  the  injury 
was  caused  by  "defendant  not  having 
stopped  the  motion  of  the  cars  a  sufficient 
length  of  time  to  allow  the  deceased  to 
safely  and  securely  leave  the  cars,  but  hav- 
ing so  far  checked  the  motion  thereof  that 
she  could  safely  leave  the  same,  while  she 
was  in  the  act  of  leaving  suddenly  started 
the  train  again  without  giving  her  a  reason- 
able time  to  get  off,  and  without  want  of 
ordinary  care  on  her  part,  she  was  thrown 
violently  from  the  train  of  cars,  and  the  plat- 
form of  the  depot  was  so  negligently  con- 
structed that  the  foot  of  said  deceased  was 
caught  in  a  hole  thereof  and  she  was  run 
over  by  the  said  train,"  etc.,  was  not  liable 
to  the  objection  that  it  did  not  show  that 
the  deceased  was  free  from  negligence,  but 
did  affirmatively  show  that  she  was  guilty 
of  contributing  to  the  injury  received.  The 
allegation  that  the  injury  occurred  "  with- 
out want  of  ordinary  care  on  the  part  of 
the  decedent "  was  equivalent  to  an  aver- 
ment that  the  injury  occurred  "  without  the 
fault  or  negligence  of  the  plaintiff."  The 
additional  averment  was  made  "  that  the 
defendant  was  not  present  in  person  or  by 
her  servants  or  agents  to  assist  the  deceased 
from  the  cars."  These  averments  of  the 
paragraph  showed  that  the  deceased  was 
without  fault  in  attempting  to  leave  the 
train.  She  had  a  right  to  expect  the  cars 
to  remain  stationary  long  enough  for  her 
to  step  from  the  train  and  to  expect  the 
servants  of  the  defendant  to  be  present  to 
assist  her.  Jeffersonville,  M.  <&^  /.  R.  Co.  v. 
Hendricks,  41  Ind.  48.— Disapprovkd  in 
Texas  &  P.  R.  Co.  v.  Miller.  79  Tex.  78. 

The  complaint  alleged  that  the  intestate 
was  employed  by  the  defendant  company 
at  the  time  of  the  accident,  and  at  the  close 
of  a  day's  work  was  ordered  to  get  on  cer- 
tain flat  cars  and  passed  thence  into  a 
caboose,  to  be  carried  to  his  home ;  and 
that  he  was  thrown  off  and  killed  by  de- 
fendant negligently  starting  the  cars.    Held, 


DEATH   BY  WRONGFUL  ACT,  147,  148. 


803 


154.  5  •^^• 
V.  North- 
— O'Connor 
.   &-•  Eng. 
'.  Rep.  io6, 
Baltimore 
S.  E.  Kep. 
iltimore  & 
r  V.  Pitts- 
.  Va.  14. 
ph   of  the 
the   injury 
ot    having 
1  sufficient 
sceased  to 
s,  but  hav- 
lereof  that 
,  while  she 
nly  started 
;r  a  reason- 
ut  want  of 
^as  thrown 
id  the  plat- 
gently  con- 
:ceased  was 
le  was  run 
3  not  liable 
show  that 
jgence,  but 
was  guiity 
jived.    The 
red  "  with- 
;he  part  of 
:o  an  aver- 
without  the 
itiff."    The 
"that  the 
erson  or  by 
le  deceased 
;nts  of  the 
ceased  was 
)  leave  the 
ect  the  cars 
igh  for  her 
expect  the 
e  present  to 
/,  K.  Co.  V. 

PROVED    IN 

Tex.  78. 
he  intestate 
nt  company 
at  the  close 
get  on  cer- 
nce  into  a 
home ;  and 
tilled  by  de- 
cars.    Held, 


that  the  complaint  was  not  open  to  de- 
murrer on  the  ground  that  it  showed  con- 
tributory negligence.  Luby  v.  Chicago,  R. 
J.  &*  P.  R.  Cc,  52  Iowa  168,  2  .A^.  W.  Rep. 
1114. 

The  complaint  alleged  that  it  was  the 
duty  of  the  deceased,  as  an  employe  of  de- 
fendant company,  to  take  care  of  its  cars  in 
a  certain  yard ;  and  it  then  alleged,  in  sub- 
stance, that,  seeing  an  unattended  car  upon 
a  track  in  such  yard  approaching  another 
car  so  that  it  would  collide  with  the  latter 
unless  it  was  arrested,  the  deceased,  in 
order  to  prevent  such  collision,  and  "  with- 
out fault  or  negligence  on  his  part,"  under- 
took to  climb  upon  the  top  of  the  approach- 
ing car  by  an  outside  ladder  thereon  ;  and 
that,  while  he  was  so  climbing,  the  two  cars 
collided,  causing  the  injury.  Held,  on  de- 
murrer, that  the  court  could  not  on  these 
averments  determine  that  deceased  was 
guilty  of  negligence.  Kelley  v.  Chicago,  M. 
<§<•  St.  P.  R.  Co.,  2  Am.  6-  Eng.  R.  Cas.  65, 
50  Wis.  381,  7  A^.   W.  Rep.  291. 

147.  SiifHvieiicy  of  averments  to 
warrant  exemplary  damages. — Where 
the  complaint  is  to  recover  both  compensa- 
tory and  exemplary  damages  the  better 
practice  is  that  they  should  be  claimed  by 
proper  allegations  in  the  nature  of  separate 
counts,  and  the  jury  should  show  by  their 
verdict  what  is  actual  and  what  exemplary 
damages,  Galveston,  H.  &•  S.  A.  R.  Co.  v.  Le 
Gierse,  5i  Tex.  189.— Disapproved  in  Ala- 
bama G.  S.  R.  Co.v.  Arnold,  35  Am.  &  Eng. 
R.  Cas.  466,  84  Ala.  159,  4  So.  Rep.  359,  5 
Am.  St.  Rep.  354. 

Under  Tex.  Const,  art.  16,  §  26,  allowing 
exemplary  damages  for  the  death  of  a  per- 
son caused  by  the  wilful  act  or  omission  or 
gross  negligence  of  a  corporation,  a  com- 
plaint which  charges  gross  negligence  and 
that  the  injury  was  done  by  a  train  carrying 
officers  of  the  company  is  not  sufficient,  un- 
less there  be  facts  alleged  which  show  "a 
wilful  act  or  omission  or  gross  negligence" 
on  the  part  of  some  one  representing  the 
corporation  and  approved  by  it.  Winnt  v. 
International  «S-  G.  N.  R.  Co.,  74  Tex.  32,  1 1 
S.   IV.  Rep.  907. 

148.  Averment  of  wilful  injury  or 
uegrliirence. — In  an  action  by  an  adminis- 
istrator  a  count  which  avers  that  the  de- 
fendant, "  by  and  through  its  conductor, 
engineer," etc.,  "  negligently,  wantonly,  reck- 
lessly, and  wilfully  caused  and  permitted  its 
said   train  to   run   into  and    against    said 


(dummy)  engine  on  which  plaintifT's  in- 
testate was,"  thereby  causing  the  injuries 
which  resulted  in  his  death,  is  an  averment 
that  the  injuries  were  wilfully  caused,  and 
does  not  authorize  a  recovery  on  proof  of 
mere  negligence ;  but  a  count  which  avers 
that  the  defendant's  train  was  wilfully  run 
at  a  high  rate  of  speed  "towards  and  to 
said  crossing"  at  which  the  dummy-engine 
was  is  not  equivalent  to  an  averment  that 
the  collision  was  wilfully  caused.  Birming- 
ham Mineral  R.  Co.  v.  Jacobs,  49  Am.  &* 
E/tg.  R.  Cas.  263,  92  Ala.  187,  9  So.  Rep.  320. 
— Adhering  to  Louisville  &  N,  R.  Co.  v. 
Johnston,  79  Ala.  436. 

A  complaint,  to  be  good  as  charging  wil- 
fulness in  the  killing  by  a  train  of  cars, 
must  show  that  the  deceased  was  purposely 
or  wilfully  killed,  or  that  the  train  was  pur- 
posely or  wilfully  run  upon  him.  It  is  not 
sufficient  to  charge  that  the  acts  in  the 
management  of  the  train  resulting  in  the 
death  were  purposely  and  wilfully  done. 
Chicago  <&*  E.  I.  R.  Co.  v.  Hedges,  25  Am. 
&•  Eng.  R.  Cas.  550,  105  Ind.  398,  7  N.  E. 
Rep.  801.— Reviewed  in  Mary  Lee  Coal  & 
R.  Co.  V.  Chandliss,  53  Am.  &  Eng.  R.  Cas. 
254,  97  Ala.  171,  II  So.  Rep.  897. 

A  complaint  which  alleges  that  the  de- 
fendant unlawfully,  carelessly,  and  'vilfuUy 
ran  one  of  its  locomotives  and  trains  over 
the  decedent,  who  was  walking  in  the  street 
adjoining  its  track,  the  specific  acts  charged 
being  the  running  of  the  train  at  a  high  and 
dangerous  rate  of  speed  without  ringing 
the  bell,  in  violation  of  a  city  ordinance, 
charges  negligence,  but  not  a  wilful  killing, 
there  being  no  averment  that  the  defendant 
knew  of  the  presence  of  the  decedent  upon 
the  street  or  track  or  tnat  circumstances 
existed  making  the  running  of  the  train  in 
the  manner  charged  a  reckless  disregard  of 
human  life.  Sherfey  v.  Evansville  &*  T.  H. 
R.  Co.,  121  Ind.  427,  23  A^.  E.  Rep.  273. 

An  allegation  in  a  petition  that  a  railroad 
company  "  carelessly,  negligently,  wrong- 
fully, and  unlawfully  "  ran  its  cars  over  and 
killed  the  plaintiffs  intestate  does  not 
amount  to  an  allegation  that  the  careless- 
ness and  negligence  were  wilful,  and  the 
recovery  must  be  confined  to  compensatory 
damages,  /acod  v.  Louisville  &•  N.  R.  Co., 
10  Bush  (Ky.)  263. 

To  authorize  a  recovery  under  section  3 
of  Ky.  Act  of  March  10,  1854,  it  is  essential 
that  the  loss  of  life  shall  have  been  the  re- 
sult of  wilful  neglect ;  and  as  the  statute  is 
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highly  penal  in  its  nature,  a  petition  under 
it,  to  be  good,  must  charge  the  exact  char- 
acter of  neglect  for  which  the  recovery  may 
be  had ;  and  while  it  is  not  indispensable 
that  the  exact  language  of  the  statute  shall 
be  used,  it  is  absolutely  necessary  that  the 
charge  shall  be  made  in  language  clearly  im- 
porting as  high  a  degree  of  negligence  as  that 
for  which  the  law-making  power  intended  the 
penalty  to  be  imposed.  Lexington  v.  Lewis, 
lo  Bush  {Ky.)  677.  Hansford  v.  Payne,  11 
Bush  (A>.)  380. 

While  the  character  of  neglect  alleged 
must  determine  whether  a  recovery  is  sought 
under  section  i  or  section  3  of  ch.  57  of  Ky, 
General  Statutes,  yet  where  the  plaintiff  is 
required  to  elect  whether  he  will  proceed 
under  section  i  or  section  3,  and  he  elects 
to  proceed  under  section  i,  and  the  issue  is 
fully  made  as  in  an  action  under  that  sec- 
tion, it  will  be  so  treated,  although  wilful 
neglect  is  alleged,  the  facts  being  sufficient 
to  show  negligence.  And  this  is  true,  al- 
though the  court,  after  the  election,  refused 
to  strike  out  of  the  petition  the  averments 
as  to  wilful  neglect.  Schoolcraft  v.  Louis- 
ville &'  N.  K.  Co.,  92  Ky.  233,  17  S.W.  Rep. 
567. 

In  an  action  by  an  administrator  to  re- 
cover for  the  negligent  killing  of  his  dece- 
dent by  the  servants  of  the  defendant,  while 
running  a  locomotive  and  train  of  cars 
across  a  public  street  in  a  populous  part  of 
th  ■  city,  the  complaint  alleged  that  when 
the  decedent  was  run  over  and  killed  the 
defendant  was  running  such  locomotive  and 
train  "  at  a  recklessly  and  grossly  negligent 
and  dangerous  rate  of  speed,  to  wit,  at  the 
rate  of  forty  miles  per  hour,"  in  violation 
of  an  ordinance  of  such  city,  limiting  the 
rale  of  speed  to  six  miles  per  hour.  Held,  it 
being  admitted  that  the  decedent  was  guilty 
of  contributory  negligence  in  stepping  upon 
the  track  in  front  of  the  engine,  that  evi- 
dence that  the  defendant  had  wilfully  com- 
mitted the  injury  was  not  admissible  under 
the  complaint.  Pennsylvania  Co,  v.  Sinclair, 
62  Ind.  301.— Not  followed  in  Deans  v. 
Wilmington  &  W.  R.  Co.,  107  N.  Car.  686. 
Quoted  in  Palmer  v.  Chicago,  St.  L.  &  P. 
R.  Co.,  31  Am.  &  Eng.  R.  Cas.  364,  112  Ind. 
250,  1 1  West.  Rep.  676,  14  N.  E.  Rep.  70. 

140.  Joinder  of  counts  orcniittesof 
action. — Where,  by  means  of  the  same 
negligent  act  of  one  person,  bodily  injuries 
are  inflicted  upon  another,  his  wife,  and  his 
minot  child,  resulting  in  the  loss  to  him  of 


his  wife's  services,  and  the  expenditure  by 
him  of  means  and  labor  in  healing  and 
caring  for  himself  and  his  child,  all  consti- 
tute but  a  single  cause  of  action,  and  may 
be  united  in  a  single  paragraph  of  a  com- 
plaint to  recover  damages  therefor.  Cin- 
cinnati, H.  &*  D,  R.  Co.  V.  Chester,  57  Ind. 
297.— Disapproved  in  Skoglund  v.  Minne- 
apolis St.  R.  Co.,  45  Minn.  330. 

A  complaint  in  an  action  to  recover  for 
the  death  of  plaintiff's  husband,  in  two 
counts,  one  charging  the  killing  to  bedirecily 
by  the  company,  and  the  other  by  the  com- 
pany through  its  employes,  charges  but  a 
single  cause  of  action,  being  merely  stated 
in  different  ways  to  meet  the  evidence. 
Brownell  v.  Pacific  R.  Co.,  ^7  Mo.  239. — Fol- 
lowed IN  Straub  v.  Eddy,  47  Mo.  App.  189, 

Under  the  New  York  practice  a  complaint 
in  an  action  for  negligently  causing  death 
should  state  all  of  the  acts  constituting  the 
negligence  in  one  count;  and  if  they  be 
separated  when  they  might  be  stated  in  one 
count  it  is  proper  to  compel  plaintiff  to  elect 
on  which  one  he  will  rely.  Dickens  v.  New 
York  C.  R.  Co.,  13  How.  Pr.  (,N.  Y.)  228. 

An  administrator  may  join  a  count  for 
damages  done  his  intestate  in  life  by  the 
defendant  with  a  count  for  damages  accru- 
ing to  the  widow  and  next  of  kin  by  the 
death  of  the  intestate  also  resulting  from 
the  negligence  of  the  defendant.  Ranney  v. 
St.  fohnsbury  &^  L.  C.  R.  Co.,  64  F/.  277,  '»4 
Atl.  Rep.  1053. — Followed  in  Preston  v, 
St.  Johnsbury  &  L.  C.  R.  Co.,  64  Vt.  280.— 
Preston  v.  St.  fohnsbury  &*  L.  C.  R.  Co.,  64 
Vt.  280,  25  Atl.  Rep.  486.— Following 
Ranney  v,  St.  Johnsbury  &  L.  C.  R.  Co.,  64 
Vt.  277. 

In  an  action  by  the  administrator  of  a 
person  killed  while  employed  as  a  section 
hand  (Ala.  Code,§§  2590,  259i)acount  is  de- 
murrable for  ambiguity  and  uncertainty,  and 
for  the  improper  joinder  of  causes  of  action, 
which  alleges  that  the  injury  was  caused  (1) 
by  the  gross  negligence  of  the  foreman  of 
the  two  handcars  in  running  at  a  reckless 
rate  of  speed  and  in  too  close  proximity; 
(2)  by  the  negligence  of  some  person  who 
had  charge  of  the  rear  car ;  (3)  by  the  defec- 
tive condition  of  one  or  both  of  the  cars, 
which  defect  had  arisen  from,  or  had  not 
been  discovered  or  remedied,  owing  to  the 
negligence  of  the  defendant  or  of  some  per- 
son in  its  service  who  was  intrusted  with 
the  duty  of  seeing  that  the  machinery,  etc., 
was  in  proper  condition;  and  (4)  by  the 
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negligence  of  some  person  or  persons  in  the 
defendant's  service  who  had  the  superin- 
tendence of  the  moving  of  the  rear  car,  and 
while  in  the  exercise  of  such  superintend- 
ence. Highland  Ave.  &»  B.  R.  Co.  v.  Du- 
senberry,  94  Ala.  413,  10  So.  Rep.  274. 

150.  Siittteieucy  of  declaration 
wliere  clefeudaiit  is  a  receiver.— A  re- 
ceiver of  a  railroad  appointed  under  Tenn. 
Code,  §  iioi,  is  an  agent  of  the  state,  and 
in  an  action  against  such  receiver  for  the 
death  of  an  employe  a  declaration  that  the 
injury  resulted  from  material  defects  in  the 
machinery  and  equipmentsof  the  train,  which 
were  known  to  the  defendant,  as  it  charges 
a  misfeasance,  is  sufficient.  In  such  case 
the  agent  is  personally  responsible,  whether 
he  did  the  wrong  intentionally  or  igno- 
rantly,  as  the  principal  could  not  confer  au- 
thority on  him  to  commit  a  tort  upon  the 
person  or  property  of  another.  Such  an 
averment  would  have  been  sufficient  to 
hold  the  company  for  the  injury.  Erwin  v. 
Davenport,  9  Heisk.  {Tenn.)  44,  19  Am.  Ry. 
Rep.  274. — Reviewed  in  Turner  v.  Cross, 
83  Tex.  218. 

151.  Ainciulineiit  of  plaintifTs 
plcading.s.'*' — (i)  General  rules. —  Where 
an  original  complaint  for  wrongfully  causing 
death  contains  enough  to  amend  by,  it  is 
proper  at  the  trial,  even  after  the  defend- 
an'.  has  commenced  to  introduce  evidence, 
to  allow  an  amendment  charging  acts  of 
negligence  different  from  those  originally 
set  up,  in  order  to  conform  the  pleadings  to 
the  proofs,  where  such  amendment  does 
not  change  the  cause  of  action.  Harris  v. 
Central  R.  Co.,  30  Am.  &•  Eng.  R.  Cas.  581, 
78  Ga.  525,  3  S.  E.  Rep.  355. 

Where  the  action  is  for  injuries  causing 
death,  and  homicide  is  alleged,  generally 
the  mode  of  committing  it  may  be  partic- 
ularly specifieG  by  amendment,  without 
adding  a  new  cause  of  action.  Central  R. 
<S-  /?.  Co.  V.  Kitc/iens,  83  Ga.  83,  9  5.  E.  Rep. 

827. 

A  declaration  at  the  suit  of  children  for 
the  homicide  of  their  father  is  amendable 
by  alleging  that  the  deceased  left  no  widow 
and  that  the  plaintiffs  are  all  the  children 
which  survived  him.  Van  Pelt  v.  C/tatta' 
nooga,  R.  &*  C.  R.  Co.,  89  Ga.  706,  1 5  S.  E. 
Rep.  622. 

A  husband  suing  under  the  Pa.  Act  of 
April,  1851,  as  the  administrator  of  his  wife, 

*  See  also  iim/c,  103. 


for  the  injuries  to  her  person  resulting  in 
death,  may  amend  his  narrative  in  accord- 
ance with  the  provisions  of  the  second  sec- 
tion of  the  act  of  April,  1855.  The  fact  of 
describing  him  as  her  administrator  would 
not  vitiate  the  writ,  but  would  be  treated  as 
mere  surplusage.  Conroy  v.  Pennsylvania 
R.  Co.,  I  Pittsb.  (Pa.)  440. 

When  the  evidence  develops  the  fact  that 
deceased  (for  causing  whose  death  damages 
are  sought)  had  other  relatives  who,  under 
the  statute,  can  share  in  the  damages  re- 
covered for  his  death,  the  proceedings  must 
be  arrested  until  the  pleadings  are  so 
amended  that  the  suit  can  be  conducted  for 
the  use  of  all  of  the  beneficiaries.  Et. 
Worth  (S-  D.  C.  R.  Co.  v.  Wilson,  85  Tex. 
516,  23  S.  W.  Rep.  578. 

In  an  action  by  a  mother  suing  for  the 
homicide  of  her  son,  where  the  fact  omitted 
from  the  declaration  was  that  she  was  de- 
pendent upon  him  for  a  support,  the  decla- 
ration was  amendable  by  alleging  that  fact. 
Ellison  v.  Georgia  R.  Co.,  87  Ga.  691,  13  S. 
E.  Rep.  809. — Applied  in  James  v.  Atlanta 
St.  R.  Co.,  90  Ga.  695. 

The  action  being  by  a  mother  for  causing 
the  death  of  her  minor  son,  and  the  decla- 
ration counting  apparently  on  the  homicide, 
and  not  on  the  loss  of  service,  as  the  griev- 
ance to  be  redressed,  and  there  being  no 
claim  of  right  in  the  mother  to  the  son's 
service  or  to  recover  hire  for  the  same,  the 
court  below  was  justifiable  in  treating  the 
declaration  as  not  amendable,  and  in  dis- 
missing the  action.  Smith  v.  East  &^  IF. 
R.  Co.,  84  Ga.  183,  10  S.  E.  Rep.  602.— 
Approving  Chick  v.  Southwestern  R.  Co., 
57  Ga.  357.  Reviewing  East  Tenn.,  V.  & 
G.  R.  Co.  v.  Maloy,  77  Ga.  zy].—Bell\.  Cen- 
tral R.  Co.,  73  Ga.  520. 

(2)  Illustrations. — An  original  complaint 
charged  that  the  death  was  caused  by  know- 
ingly employing  an  incompetent  engineer. 
Afiorwards  an  amendment  was  allowed, 
charging  that  the  accident  resulted  from  the 
negligence  of  the  engineer  and  denying  that 
he  and  the  deceased  were  fellow-servants. 
Held,  that  no  new  cause  of  action  was 
introduced  and  the  amendment  was  prop- 
erly allowed.  Smith  v.  Missouri  Pac.  R, 
Co.,  56  Eed.  Rep.  458  ;  reversing  50  Fed.  Rep, 
760,— Applying  Kuhns  t'.  Wisconsin,  I.  & 
N.  R.  Co..  76  Iowa  67,  40  N.  W.  Rep.  92. 
Distinguishing  Scovill  v.  Glasner,  79  Mo. 

449. 
A  declaration  against  a  company  for  the 
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homicide  of  plaintiff's  husband,  which  al- 
leged, after  describing  the  manner  of  the 
homicide,  that  the  acts  complained  of  con- 
stitute gross  negligence  on  the  part  of  the 
company,  its  agents,  servants,  and  employes, 
and  that  said  gross  negligence  caused  the 
death,  was  amendable  by  striking  therefrom 
an  allegation  that  "the  engineer  on  said 
engine  was  looking,  not  at  the  track  in 
front,  but  towards  the  fireman  who  was  on 
the  opposite  side  of  the  engine,"  and  in- 
serting an  allegation  that  "  said  engineer 
could  have  seen  said  Barnett  and  lumber, 
and  did  see  them  in  time  to  have  stopped 
before  reaching  them,  but  failed  to  do  so, 
and  failed  to  give  any  signal,  and  made  no 
effort  to  stop  before  reaching  said  lumber 
and  said  Barnett."  Jtome  R.  Co.  v.  Barnett 
89  Ga.  718,  15  5.  £•.  Hep.  639.   , 

The  original  declaration  alleging  that 
plaintiff's  husband  was  killed  by  the  gross 
negligence  of  the  agents  of  defendant  in 
running  its  cars,  etc.,  there  was  enough 
therein  to  amend  by;  and  an  amendment 
alleging  that  he  "  was  on  the  railroad  track 
where  persons  were  accustomed  to  walk; 
that  he  was  between  the  blow-post  and  the 
crossing  on  said  track,  and  that  the  agents 
of  said  company  failed  to  give  any  signals 
or  to  blow  its  engine  as  required  by  law, 
and  that  they,  without  any  fault  on  his 
part,  did  by  said  negligence  run  over  and 
kill  him,  to  her  injury,"  made  the  declara- 
tion sufficient  to  authorize  a  recovery,  if 
supported  by  evidence, and  did  not  state 
a  new  cause  of  action.  Central  R.  &•  B. 
Co.  V.  Denson,  83  Ga.  266,  9  5.  E.  Rep.  788. 

In  an  action  by  an  administrator,  the 
cause  of  action,  as  stated  in  the  complaint, 
was  the  death  of  plaintiff's  intestate,  caused 
by  the  wrongful  act  or  omission  of  the 
company,  without  the  fault  of  the  deceased  ; 
but  the  particular  means  or  manner  of  her 
death  were  not  stated.  A  demurrer  being 
sustained  to  the  complaint,  because  it  did 
not  appear  that  the  injury  producing  death 
was  not  caused  by  the  contributing  fault  of 
the  deceased — held,  that  to  amend  the  com- 
plaint so  as  to  allege  the  facts  of  the  acci- 
dent more  particularly  was  not  stating  a 
new  cause  of  action,  liable  to  objection  as 
not  declared  upon  within  the  time  limited 
by  the  statute.  It  would  be  a  new  cause  of 
action  if  the  ameniiment  contained  a  recitul 
of  facts  connected  with  some  other  and 
different  accident  and  date.  The  cause  of 
action  was  the  wrongful  act  of  the  company, 


and  the  question  of  fact  was  of  what  the 
wrongful  act  consisted.  Jeffersonvilk,  M. 
Or*  I.  R.  Co.  V.  Hendricks,  41  Ind.  48. 

In  an  action  under  Kan.  Civ.  Code,  §  422, 
by  an  administrator,  the  original  complaint 
charged  that  the  intestate  was  negligently 
killed  while  being  transported  as  a  passen- 
ger ;  but  an  amendment  was  allowed  charg- 
ing that  he  was  killed  while  being  trans- 
ported as  an  employe  of  tiie  company. 
Held,  that  the  amendment  was  properly 
allowed.  Kansas  Pac.  R.  Co.  v.  Salmon,  14 
Kan.  512. 

Suit  by  the  widow  and  administratrix  of 
an  intestate  to  recover  damages  against  the 
proprietor  of  a  railroad  for  the  carelessness, 
negligence,  and  unfitness  of  the  employes 
and  agents  of  the  company  in  running  the 
engine  over  and  killing  her  husband.  The 
style  of  the  action  in  the  petition  is  "  E.  L., 
plaintiff,  administratrix  of  M.  L.,  deceased, 
against  R.  B.  B.,  defendant."  Held,  that 
this  shows  conclusively  the  character  in 
which  she  sues,  and  an  amended  petition, 
in  which  it  is  distinctly  averred  that  the 
action  is  brought  as  administratrix,  does 
not,  therefore,  change  the  character  of  ac- 
tion.   Bowler  v.  Lane,  3  Mete.  (Ky.)  311. 

In  an  action  for  causing  the  death  of  a 
person  not  an  employfe  of  the  company,  an 
amended  petition  was  filed  alleging  that 
said  death  was  caused  by  the  wilful  neglect 
of  said  company.  Held,  that  said  amend- 
ment was  not  an  amended  petition  setting 
up  a  new  cause  of  action,  but  simply  an 
amendment  bringing  the  original  cause  of 
action  within  the  third  section  of  the  act 
named,  which  authorizes  the  giving  of  puni- 
tive damages.  Louisville,  C.  &*  L.  R.  Co.  v. 
Case,  9  Bits/t  {Ky.)  728.— Ovk.rrui.kd  in 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Privitt, 
92  Ky.  223. 

162.  Variance  between  allegiitioii 
and  proof. — Where  the  complaint  alleges 
that  the  plaintiff's  intestate  was  killed  in 
the  discharge  of  his  duties  as  brakeman, 
"  while  ascending  the  side  of  the  car,"  by 
coming  in  contact  with  a  water-tank 
which  had  been  placed  too  near  the  rail- 
road track,  and  the  evidence  shows  that, 
when  struck  by  the  tank,  he  was  standing 
on  the  platform  between  two  cars,  with  his 
back  toward  the  tank,  the  variance  is  fatal. 
Hood  v.  Pioneer  Min.  &*  Mfg.  Co.,  95  Ala. 
461,  II  So.  Rep.  10. 

Where  the  negligence  charged  in  each 
count  of  the  declaration  is,  that  while  the 
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deceased  was  on  a  freight  car  unloading 
Gtone,  he  was,  by  a  sudden  jerk  of  the  train, 
of  wliich  no  notice  or  warning  was  given 
him,  thrown  down  between  the  cars,  and 
run  over  and  killed,  no  recovery  could  be 
iiad  on  the  ground  that  the  foreman,  under 
whom  the  deceased  was  employed,  reck- 
lessly and  negligently  ordered  him  to  go 
upon  ''^e  cars  having  the  stone,  before  they 
were  detached,  and  that  he  obeyed  such 
order.  Chicago,  B.  &*  Q.  A'.  Co.  v.  Bf//,  112 
///.  360. 

In  an  action  against  a  railroad  compat.y 
for  negligently  killing  a  plaintiff's  son, 
where  the  petition  only  charges  the  viola- 
tion of  an  ordinance  of  the  city  of  St.  Louis 
requiring  the  beil  of  the  locomotive  to  be 
rung  when  moving  within  the  city  limits 
and  a  man  to  be  stationed  on  the  end  of 
the  car  farthest  from  the  engine,  when 
backing  cars,  and  freight  trains  to  be  well 
manned  by  experienced  brakcmen  when 
moving  within  the  city  limits,  a  case  is  not 
made  out  where  the  evidence  shows  that 
the  injury  was  caused  by  the  dropping  of 
two  box  cars,  without  an  engine  attached, 
down  an  inclined  track  in  the  company's 
yard,  where  they  were  coupled  with  others 
standing  thereon,  and  the  coupled  cars  then 
striking  another  car  on  such  track,  jarring 
it  and  knocking  plaintiff's  son  off  the  same, 
when  he  was  killed  by  being  run  over  by 
the  trucks  of  the  car,  and  fails  to  show  that 
such  cars  were  not  well  manned  or  that  the 
brakeman  having  them  in  charge  was  not 
experienced.  Rafferty  v.  Missouri  Pac.  R. 
Co.,  91  Afo.  33,  3  S.  IV.  Rip.  393.— Distin- 
guished IN  Grube  v.  Missouri  Pac.  R.  Co., 
41  Am.  &  Eng.  R.  Cas.  357,  98  Mo.  330,  11 
S.  W.  Rep.  736,  i,  L.  R.  A.  776.  Rkcon- 
CILEU  IN  Mauerman  v.  St.  Louis,  \.  M.  &  S. 
R.  Co.,  41  Mo.  App.  348. 

Such  box  cars,  when  coupled  to  the 
others  on  the  side  track,  did  not  constitute 
a  backing  train  within  the  meaning  of  the 
ordinance.  Rafferty  v.  Missouri  Pac.  R. 
Co..  91  Mo.  33,  3  S.  W.  Rtp.  393. 

153.  I»leii  «p  niiHwer.— The  plaintiff's 
right  to  maintain  the  statutory  action, 
when  the  complaint  alleges  that  she  is  the 
administratrix  of  the  deceased  employe, 
can  only  be  put  in  issue  by  a  plea  of  iie 
unques  administrator,  and  a  plea  of  the  gen- 
eral issue  is  an  admission  of  the  representa- 
tive character.  Louisville  Sf  N.  R.  Co.  v. 
Trammell,  93  Ala,  350,  9  .SV;.  Rep.  870. 

In  a  suit  by  the  widow  of  a  deceased  em- 


ploye of  a  railroad  for  his  homicide  by  the 
negligence  of  his  co-employes,  a  plea  which 
admitted  the  killing  but  did  not  admit 
either  that  decedent  w;is  free  from  fault  or 
that  the  other  employes  were  at  fault,  was 
not  a  plea  of  justification.  Central  R.  Co. 
v.  Crosby,  74  Ga.  737. 

In  an  action  for  negligently  causing 
death  at  a  crossing,  by  running  a  train  at  a 
rate  prohibited  by  a  municipal  ordinance, 
which  is  set  out,  on  a  plea  of  not  guilty, 
plaintiff  has  a  right  to  prove  the  ordinance, 
though  a  demurrer  would  have  been  sus- 
tained to  the  count  had  it  been  demurred 
to.  Atchison,  T.  &'  S.  F.  R.  Co.  v.  Feehan, 
47  ///.  App.  66. 

A  paragraph  of  answer  was  filed  to  the 
complaint,  which  set  out  a  rule  of  the  rail- 
road company  requiring  its  brakemen  to 
examine  and  know  for  themselves  that  the 
brakes,  ladders,  etc.,  which  they  were  to 
use  were  in  proper  condition,  and  if  not,  to 
put  them  in  condition  or  report  for  repairs. 
It  was  further  averred  that  the  decedent  had 
knowledge  of  this  rule,  but  was  negligent  in 
failing  to  make  an  examination  of  the 
brake-staff  and  report  it  out  of  repair  before 
the  car  left  the  point  of  starting  on  tr.c  trip 
on  which  he  was  injured.  Ignorance  of  the 
defect  on  the  part  of  the  defendant  was 
also  averred.  Held:  (i)  that  while  the  above 
paragraph  of  answer  was  little  more  than  a 
special  denial  of  the  complaint,  it  was  not 
error  to  overrule  a  demurrer  to  the  satr.e  ; 
(2)  that  a  paragraph  of  reply  to  said  para- 
graph of  answer  was  good  which  ^liowed 
that  the  deceased  was  not  furnished  with 
the  appliances,  nor  had  he  the  opportunity 
to  make  the  inspections  required  by  the 
rules  of  the  company.  Chicago,  St.  L.&^  P. 
R.  Co.  V.  Fry,  131  Ind.  319,  28  A'.  E.  Rep. 
989. 

In  an  action  by  a  personal  representative 
of  a  brakeman  who  was  killed  while  at- 
tempting to  couple  cars  in  a  place  of  un- 
usual danger,  the  original  complaint 
charged  that  the  conductor  ordered  the 
brakeman  to  go  where  he  was  killed,  which 
was  not  denied  in  the  company's  answer. 
An  amended  complaint  contained  the  same 
charge,  which  was  denied  in  the  company's 
answer.  Held,  that  this  was  a  sufficient 
denial,  and  that  the  burden  was  on  the 
plaintiff  to  prove  the  allegation.  Rrice  v. 
Louisville  6-  A^.  R.  Co.,  (Ay.)  9  5.  IV.  Rep. 
28S. 

154.    Demurrer.  —  In  a  suit  for  the 
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negligent  killing  of  plaintiff's  son  the  fact 
that  the  petition  showed  that  the  son  was 
over  twenty-one  years  of  age  at  the  time  of 
his  death  would  not  make  the  petition  sub- 
ject to  demurrer.  Houston  iS^*  T.  C.  R,  Co. 
V.  Cowser,  57  Tex.  293.  — QUOTING  Houston 
&  T.  C.  R.  Co.  V.  Nixon,  52  Tex.  19.— Fol- 
lowed IN  Galveston  R.  &  T.  Co.  v.  Burk- 
ett,  2  Tex.  Civ.  App.  308.  Reviewed  in 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Redeker.  67  Tex. 
181. 

The  objection  that  it  appears  from  the 
complaint  that  the  action  was  not  brought 
within  the  time  limited  may  be  taken  by 
demurrer  on  that  specific  ground ;  and  a 
complaint  which  shows  that  no  administra- 
tor of  the  es*.ate  of  such  decedent  was  ap- 
pointed till  more  than  two  years  after  his 
death  is  open  to  that  objection.  George  v. 
Chicago,  M.  «S-  St,  P.  R.  Co.,  51  Wis.  603,  8 
N.  IV.  Rep.  374. 

155.  Ainsiidinent  of  plea  or  an- 
swer.— In  an  action  for  the  negligent  kill- 
ing of  a  person  upon  a  railroad  track,  it  is 
not  an  abuse  of  the  discretion  of  the  court 
to  refuse  to  allow  the  defendant  to  with- 
draw an  admission  that  the  death  of  the 
deceased  directly  resulted  from  the  acci- 
dent, and  to  assert  that  the  accident  was 
but  the  remote  cause  of  the  death,  when 
the  application  for  such  amendment  is  not 
made  until  the  second  day  of  the  trial. 
f/tis  v.  Chicago,  M.  <S-  St.  P.  R.  Co.,  37  Am. 
<S>»  Eng.  R.  Cas.  299,  40  Minn.  273,  41  N.  IV. 
Rep.  1040. 

150.  Bill  of  particulars.— Where 
the  defendant  to  an  action  brought  under 
Md.  Code,  art.  65,  §  3,  does  not  demand  the 
particular  required  to  be  furnished  by  that 
section,  but  files  its  pleas  without  it,  it  may 
be  considered  as  having  waived  its  right  to 
have  it.  This  section  is  not  mandatory. 
The  reqiiirement  to  deliver  a  "  particular," 
as  provided  by  it,  is  merely  directory,  and 
in  no  wise  affects  the  right  of  the  plaintiflf 
to  maintain  the  suit.  Philadelphia,  IV.  &• 
B.  R.  Co.  V.  State,  10  Ai/i.  &>  Eng.  R.  Cas. 
792,  58  Md.  372.— Reviewing  Baltimore  & 
O.  R.  Co.  v.  State,  41  Md.  297  ;  Murphy  v. 
Logan,  10  Ir.  C.  L.  87. 

IX.  DEFENSES. 

I,  Generally. 

157.  What  defenses  are  available, 
generally. — In  a  action  by  the  wife 
against  a  railroad  coi.ipany  fur  the  homi- 


cide of  her  husband,  any  defense  which 
would  bar  a  recovery  by  him  for  damages, 
in  case  he  had  not  died,  will  apply  to  and 
govern  the  right  of  the  wife.  Hendricks  v. 
Western  <S-  A.  R.  Co.,  52  Ga.  467. 

Where  a  brakeman  on  a  freight  train  of  a 
railroad  company  was  killed,  while  at  his 
work,  by  the  smoke  and  gas  in  a  tunnel 
which  was  insufficiently  ventilated,  and  the 
proof  showed  that  the  deceased  accepted 
and  continued  in  the  employment  of  the 
railroad  company  with  full  knowledge  of 
the  condition  of  the  tunnel  and  of  the  risk 
of  the  work  therein,  he  could  not,  if  death 
had  not  ensued,  have  recovered  for  any  in- 
jury sustained  by  reason  of  the  coi.dition 
of  the  tunnel,  and  consequently,  under  sec- 
tion I  of  art.  67  of  the  Md.  Code,  his  father 
would  not  be  entitled  to  recover  for  his 
death.  Baltimore  &*  P.  R.  Co.  v.  State,  53 
Am.  &*  Eng.  R.  Cas.  379,  75  Md.  152,  23 
Atl.  Rep.  3ro.— Following  Northern  C.  R. 
Co.  7\  State,  54  Md.  113;  State  v.  Balti- 
more &  O.  R.  Co.,  58  Md.  221. 

A  railway  company  will  not  be  excused 
from  the  consequences  of  its  own  negli- 
gence, or  its  liability  for  an  injury  caused 
thereby,  by  the  fact  that  another  com- 
pany was  more  culpably  negligent  than  it, 
thereby  contributing  to  the  injury,  as  in  the 
case  of  a  collision  of  trains  causing  the 
death  of  a  passenger.  Union  R.  «S-  T.  Co. 
V.  Shacklet,  28  Am.  iS-  Eng.  R.  Cas.  193,  119 
III.  232,  10  N.  E.  Rep.  896.— Applied  in 
Pullman  Palace  Car  Co.  v.  Laack,  143  III. 
242. 

If  a  passenger  on  a  railroad  car,  who  has 
in  his  possession  a  ticket  good  from  one 
station  to  another  on  that  road,  leaves  the 
car  at  an  intermediate  station,  not  having 
had  an  opportunity  to  surrender  his  ticket 
or  pay  his  fare,  it  cannot  be  assumed,  as  a 
matter  of  law,  in  an  action  against  a  railroad 
corporation  for  negligently  causing  his 
death,  that  he  was  not  riding  upon  the 
ticket  which  he  held,  or  that  he  intended 
to  evade  the  payment  of  his  fare,  or  left 
the  car  for  that  purpose.  Mc Kimble  v. 
lioston  <S-  M.  R.  Co.,  21  Am.  6-  Eng.  R.  Cas. 
213.  139  Mass.  542,  2  A^.  E.  Rep.  97. — Fol- 
lowed in  McKimble  v.  Boston  &  M.  R. 
Co.,  24  Am.  &  Eng.  R.  Cas.  463,  141  Mass. 

463. 

Where  a  person  lawfully  on  a  station 
platform  is  by  a  sudden  and  violent  rush  of 
a  great  crowd  at  the  station  pushed  on  the 
track  and  killed  by  the  engine  of  an  ap- 
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preaching  train,  the  company  is  not  liable. 
Cannon  \.  Midland  G.  IV.  R.  Co.,  6  Jr.  L. 
R.  199,  3  Ay.  &>  C.  T.  Cas.  XV. 

The  acquittal  of  the  locomotive  driver 
on  a  train  upon  a  charge  of  manslaughter 
for  the  death  of  the  party  on  account  of 
whose  death  the  action  for  damages  was 
brought  by  his  administratrix,  did  not  con- 
stitute any  answer  to  the  action.  Nam  v. 
O'rand  Trunk  R.  Co.,  n  U.  C.  C.  P.  86. 

l/i8.  Another  action  p'MKliiig.— It 
is  no  bar  to  a  suit  by  the  mother  for  the 
homicide  of  her  minor  son  that  the  father 
has  a  pending  suit  in  which  he  claims  dam- 
aj^e  for  the  loss  of  the  son's  services  up  to 
the  time  the  latter  would  have  arrived  at 
liis  majority.  Augusta  R.  Co.  v.  Glover, 
(Ga.)  58  Am.  6-  E/ig.  R.  Cas.  269,  18  S.  E. 
Re/>.  406. 

15}>.  Death  from  another  cause. — 
Plaintiff's  intestate  lived  for  some  time 
after  the  injury,  and  the  evidence  showed 
that  the  immediate  cause  of  death  was  per- 
itonitis. There  was  medical  evidence  that 
this  disease  might  be  caused  in  seven  dif- 
ferent ways,  and  there  was  no  proof  but 
that  several  of  these  causes,  which  could 
not  have  been  attributed  to  defendant's 
negligence,  existed  in  the  case ;  but  there 
was  other  evidence  that  a  certain  cause, 
which  the  jury  might  competently  find  en- 
sued from  defendant's  negligence,  actually 
existed.  Held,  that  the  rule  to  be  applied 
in  such  case  is,  that  causes  which  were  not 
made  to  appear  did  not, exist;  and  there 
was  sufficient  evidence  to  support  a  verdict 
for  plaintiff.  Looram  v.  Third  Ave.  R.  Co., 
25/.  6-  S.  (N.  V.)  165,  6  N.  V.  Supp.  504, 
25  A'^.  Y.  S.  R.  926;  affirmed  in  117  .V.  Y. 
657,  metn.,  22  A^.  E.  Rep.  1 1 33,  27  N.  Y.  S.  R. 
981. 

160.  Deceased  a  trespasser.  —  A 
company  is  hot  liable  for  the  death  of  a 
boy  eleven  years  of  age  who  goes  upon  the 
company's  grounds  of  his  own  accord  for 
the  purpose  of  play  and  is  injured  by  a  de- 
fective car  standing  upon  the  company's 
track.  McEachern  v.  Boston  Sr*  At.  R.  Co. , 
ISO  Af ass.  515,  23  A^.  E.  Rep.  231.— Fol- 
lowed IN  Daniels  ?'.  New  York  &  N.  E.  R. 
Co.,  154  Mass.  349. 

Tliat  deceased  was  a  trespasser  on  the 
track  of  the  railroad  did  not  relieve  the 
railroad  company  from  all  care  towards 
him.  Rinev.  Chicago  &•  A.  R.  Co.,  25  Aw. 
&•  Eng.  R.  Cas.  545,  88  AIo.  392. 

If  those  in  charge  of  the  engine  saw  de- 


ceased 'n  an  exposed  and  dangerous  posi- 
tion before  the  injury  in  time  to  have 
avoided  it  by  reasonable  care,  they  were 
bound  to  do  so.  Rine  v.  Chicago  &•  A.  R. 
Co.,  25  Am.  &•  Eng.  R.  Cas.  545,  88  A/o.  392. 
— Distinguishing  Frick  v.  St.  Louis,  K. 
C.  &  N.  R.  Co.,  75  Mo.  595 ;  Kelley  v. 
Hannibal  &  St.  J.  R.  Co.,  75  Mo.  138. 

Wiiere  a  railway  company  allows  the  pub- 
lic to  disregard  notices  posted,  forbidding 
persons  to  cross  the  track  at  a  particular 
point,  it  cannot  in  case  of  injury  at  that 
point  set  up  as  a  defense  the  existence  of 
such  notices.  Dublin,  IV.  &^  W.  R.  Co.  v. 
Slattery,  L.  R.  3  App.  Cas.  11 55,  39  L.  T. 
365,  27  W.  R.igi. 

A  railroad  company,  for  its  convenience 
and  that  of  shippers,  had  constructed  at  the 
termination  of  its  track  at  Black  River  an 
elevator,  or  platform  car,  which  was  used  in 
lowering  and  raising  freight,  on  an  incline 
track  extending  from  its  depot  on  the  bank 
to  the  water's  edge ;  and  the  plaintiff's  hus- 
band, having  prepared  for  shipment  a  small 
cargo  of  fish,  and  placed  same  on  the  plat- 
form of  the  elevator,  undertook  to  ride 
thereon  without  defendant's  consent  up  to 
the  station,  when  the  wire  rope,  by  means 
of  which  the  car  was  operated,  suddenly 
broke,  while  the  car  was  ascending,  and 
caused  the  injury  and  death  of  deceased. 
Held,  that  plaintiff  cannot  recover,  because 
the  deceased  was  not  a  passenger,  and  no 
contractual  or  guasi  contractual  relations 
existed  between  him  and  the  defendant — he 
being  a  mere  stranger,  or  a  trespasser  n 
the  company's  property.  Snyder  v.  Natchez, 
R.  R.  <3-  T.  R.  Co.,  44  Am.  &-  Eng.  R.  Cas. 
278,  42  La.  An?:.  302,  7  So.  Rep.  582. 

A  boy  was  permitted  by  a  conductor  to 
ride  on  the  train  of  a  railroad  company,  to 
sell  newspapers,  in  violation  of  the  regula- 
tions of  the  company,  and  was  killed  by  an 
accident.  Held,  that  the  boy  was  a  mere 
trespasser,  and  the  company  was  not  liable. 
DUjff"  V.  Allegheny  V.  R.  Co.,  2  Am.  (S-  Eiig. 
R.  Cas.  I,  91  Pa.  .S7.  458,  36  Am.  Rep.  675. 
— Limited  in  Darwin  v.  Charlotte,  C.  &  A. 
R.  Co.,  23  So.  Car.  531,  55  Am.  Rep.  32. 

Where  plaintiff's  intestate  was  a  trespasser 
in  a  car  of  defendant  company,  where  he 
was  discovered  and  ordered  out  by  thecon- 
ductor  of  the  train,  and,  in  attempting  to 
obey  the  order,  he  fell  under  the  cars  and 
was  run  over  and  killed — held,  that  the  fact 
of  his  being  a  trespasser  was  not  material 
ill   an  action  to  recover  for  his  death  on 
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the  ground  of  defendant's  negligence. 
Jifti/on  V.  Chicago,  R.  I.  &'  P.  A'.  Co.,  5$ 
/oTva  496,  8  A'.  IV.  Rep.  330.— REVIEWING 
Morris  v.  Chicago,  B.  &  Q.  R.  Co.,  45  Iowa 
29.— Reconcileu  in  Carter  z/.  Louisville,  N. 
A.  &  C.  R.  Co.,  98  Ind.  552. 

161.  Deceased  traveling:  on  Sun- 
da}'. — Tlic  question  of  defendant's  liability 
is  not  affected  by  the  fact  that  the  injury 
resulting  In  his  death  occurred  while  de- 
ceased was  engaged  on  an  excursion  with 
other  passengers  upon  defendant's  steam- 
boat in  violation  of  the  Sunday  law.  The 
general  obligation  of  the  defendants  to  use 
such  care  and  diligence  as  the  law  enjoins 
upon  carriers  of  passengers  is  not  deter- 
mined by  the  contract  or  engagement  with 
the  passengers,  but  by  consideration  of  pub- 
lic policy.  Opsahl  V .  Judd,  yuMinn,  126, 14 
N.  IV.  Rep.  575. 

162.  Kniaucipation  of  child  killed. 
— Mo.  Rev.  St.  §2121  is  both  penal  and 
compensatory,  and  the  emancipation  of  a 
minor  son  by  his  parents  is  no  defense  to 
an  action  thereon  by  them  for  his  death. 
Philpott  V.  Missouri  Pac.  R.  Co.,  27  Am.  &* 
Etig.  R.  Cas.  323,  85  Mo.  164. 

163.  Former  recovery.— ( I)  When  a 
bar. — Under  Cal.  Civ.  Code,§  377,  an  action 
may  be  brought  either  by  the  heirs  of  one 
who  is  negligently  killed,  or  by  his  personal 
representative  ;  but  the  statute  only  permits 
one  action.  Munro  v.  Pacific  Coast  D.  &• 
R.  Co.,  84  Ca/.  515,  24  Pac.  Rep.  303. 

And  a  former  recovery  by  an  executor 
may  be  pleaded  and  proved  in  bar  to  an 
action  subsequently  brought  by  the  heirs. 
Hartigan  v.  Southern  Pac.  Co.,  86  Cal.  142, 
■i\Pac.  Ri-p.  Ssi. 

A  common  law  action  for  the  mental  and 
bodily  suffering  of  the  deceased  caused  by 
the  same  acts  of  negligence  which  caused 
his  death — his  death  not  being  immediate — 
will  bar  an  action  under  the  statute  by  the 
widow,  or  heir,  or  personal  representative 
of  the  deceased,  to  recover  for  the  loss  of 
his  life.  Conner  v.  Paul,  12  Bush  (Ky.)  144. 
—  DisTiNOUiSHiNG  Hansford  v.  Payne,  11 
Rush  380. 

The  statutory  action  by  the  widow,  heir, 
or  personal  representative  of  the  deceased 
for  the  loss  of  his  life  will  bar  an  action  by 
his  personal  representative  for  the  mental 
and  bodily  suffering  of  the  deceased  before 
his  death  caused  by  the  same  acts  or  negli- 
gence which  caused  his  death.  Conner  v. 
Paul,  12  Bush  {Ky.)  144. 


A  common  law  action  cannot  be  main- 
tained by  parents  for  the  death  of  a  minor 
child  after  there  has  been  a  recovery  under 
Mo.  Rev.  St.  §  2123.  Graham  v.  Hannibal 
<S-  St.  J.  R.  Co.,  28  Fed.  Rep.  744. 

In  an  action  brought  by  a  father  as  ad- 
ministrator, under  N.  Y.  Laws  of  1847,  ch. 
450,  Laws  of  1849,  ch.  256,  to  recover  dam- 
ages for  the  desith  of  his  infant  son,  where 
the  recovery  is  for  his  exclusive  benefit,  he 
may  proceed  for  and  recover  his  whole  dam- 
ages, including  the  loss  of  services  of  his 
son  during  minority.  The  recovery  will  be 
a  bar  to  another  action  by  the  father,  as 
such,  assuming  that  he  has  a  right  of  action 
independent  of  the  statute.  McGovern  v. 
New  York  C.  6-  H.  R.  R.  Co.,  67  A'.  Y.  417. 
15  Am.  Ry.  Rep.  119. — Following  Ford  v. 
Monroe,  29  Wend.  (N.Y.)  210 —Reviewed 
IN  Hooghkirk  v.  Delaware  &  H.  Canal  Co., 
63  How.  Pr.  (N.  Y.)  328. 

(2)  When  not  a  bar. — Where  a  railroad 
company  is  sued,  under  the  statute  of  Illi- 
nois, by  a  father  for  wrongfully  causing  the 
death  of  his  minor  child,  the  fact  that  there 
has  been  a  recovery  before  death  for  medi- 
cal attendance  and  other  expenses,  and  for 
loss  of  service  before  death,  does  not  affect 
the  damages  recoverable  in  the  second 
action.  Barley  v.  Chicago  &*  A.  R.  Co.,  4 
Biss.  (£/.."?.)  430. 

The  fact  that  one  injured  by  the  negli- 
gence of  another  had  instituted  suit  for 
damages  because  of  such  negligence  does 
not  bar  a  suit  by  his  wife  and  children  after 
his  decease.  International  &•  G.  N.  R.  Co.  v. 
Kuehn,  35  Am.  <S-  Eng.  R.  Cas.  421,  70  Tex. 
582,  8  S.  W.  Rep.  484. 

Nor  does  it  bar  an  action  brought  by  his 
administrator  under  the  statute.  Schlich- 
ting  v.  Winlgen,  25  Hun  (N.  Y.)  626.-- 
Criticising  anij  not  following  Dibble 
V.  New  York  &  E.  R.  Co.,  25  Barb.  (N.  Y.) 
183.  Quoting  Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  470. 

A  posthumous  child  is  not  concluded 
from  suing  to  recover  damages  for  the 
death  of  his  father  by  a  suit  brought  by  his 
mother  and  another  beneficiary  under  the 
statute  and  a  recovery  thereunder.  Nelson 
V.  Galveston,  H.  &■•  S.  A.  R.  Co.,  48  Am.  &* 
Eng.  R.  Cas.  8,  78  Tex.  621,  14  i'.  W.  Rep. 
1021. 

If  the  minor  has  improperly  recovered 
daniages  in  its  own  favor  for  its  reduced 
capacity  to  earn  money  during  minority, 
such  judgment  cannot  affect  tlie  parent's 
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right  to  recover  damages  in  another  action 
on  the  same  ground.  Texas  &•  P.  A'.  Co.  v. 
Morin,  25  Am.  »S«»  Eng.  R.  Cas.  539,  66  Tex. 

>33- 

A  recovery  for  wrongfully  causing  the 
death  of  a  person  is  not  a  bar  to  a  subse- 
quent action  by  the  administrator  to  re- 
cover damages  for  the  loss  to  the  deceased's 
estate.  Harnett  v.  Lucas,  6  Jr.  R.  C.  L.  247  ; 
affirmiiu;  5  Ir.  R.  C.  L.  140. 

Where  an  administratrix  of  a  man  killed 
in  an  accident  brings  two  suits,  one  to  re- 
cover damages  for  tlie  wrongful  death  and 
the  other  for  the  benefit  of  the  estate,  the 
two  actions  are  not  brought  in  the  same 
right,  and  the  company  is  not  estopped 
from  raising  in  the  second  action  certain 
issues  which  had  been  determined  against 
it  in  the  former  action.  Leggott  v.  Great 
Northern  R.  Co.,  45  L.J.  Q.  li.  D.  557,  24  W. 
R.  784,  L.  R.  I  Q.  B.  D.  599,  35  L.  T.  334. 

104.  Incapacity  of  plaiiitift'  to  sue. 
— Where  an  administrator  sues  for  the 
death  of  his  intestate  and  the  defendant 
pleads  the  general  issue,  he  cannot  chal- 
lenge tiie  appointment  of  the  plaintiff  as 
administrator.  If  he  wishes  to  do  so  he 
must  flic  a  special  plea  of  ne  ungues  admin- 
istrator. Denver,  S.  P.  &*  P.  R.  Co.  v.  IVooti- 
"ward,  4  C  . .  I .  See  also  Denver,  S,  P.  &• 
J'.  A'.  Co.  V.   Wood7vard,  4  Colo.  162. 

105.  Iiicoiiipctciicy  or  mistake  of 
physician  employed  by  deceased.— 
Where  a  person  who,  through  the  negli- 
gence of  another,  has  received  an  injury 
which  without  a  surgical  operation  would 
cause  his  death,  employs  a  competent  and 
skilful  surgeon,  by  whose  mistake  the  opera- 
tion is  not  successful,  and  the  patient  dies, 
the  wrong-doer  is  not  shielded  from  liability 
by  the  surgeon's  error,  although  the  opera- 
tion is  the  immediate  cause  of  the  death. 
Sauter  v.  New  York  C.  &•  H.  R.  R.  Co.,  66 
N.  Y.  50,  23  Am.  Rep.  18 ;  affirming  6  Hun 
(N.  K)  446.— Distinguishing  Patrick  v. 
Commercial  Ins.  Co.,  11  Johns,  (N.  Y.)  14; 
Livie  z/.  Janson,  12  East  648.  Following 
Lyons  r/.  Erie  R.  Co.,  57  N.  Y.  489;  Hope 
V.  Troy  &  L.  R.  Co.,  40  Hun  (N.  Y.)  438. 

100.  Neffligence  offeIlow-.servaiit. 
— Whether  or  not  a  person  who  is  sent  by  a 
railroad  company  with  a  train  to  deliver 
certain  freight  is  a  fellow-servant  with  the 
persons  in  charge  of  the  train,  if  he  is  negli- 
gently kilted  his  widow  may  maintain  an 
action  for  damages.  Killian  v.  Augusta  &«• 
K.  R.  Co.,  78  Ga.  749.  3  S.  K.  Rep.  621. 


Deceased  kept  a  boarding-house  for  sec- 
tion hands  employed  on  defendant's  road 
and  was  in  the  habit  of  going  to  a  neigh- 
boring station  to  get  her  pay  direct  from 
the  agent  of  the  company.  On  the  day  of 
the  accident,  as  she  was  on  her  way  to  the 
station  on  a  hand-car  (it  appeared  from  the 
evidence  that  she  had  permission  of  the 
road  master  to  go  on  the  hand-car)  it  was 
struck  by  a  construction  train,  and  she  and 
several  employes  were  killed.  Held,  that  ; 
the  position  of  deceased  on  the  hand-car 
was  not  that  of  a  trespasser,  but  that  she 
was  there  with  the  company's  permission 
and  occupied  the  same  position  as  the  sec- 
tion men,  who  were  on  the  hand-car  for 
their  own  accommodation  and  not  for  any 
profit  or  business  of  the  company,  and  that 
she  was  bound  to  use  ordinary  care  and  was 
chargeable  with  the  gross  negligence  of  the 
section  men.  Chicago  &*  E.  I.  R.  Co.  v.  Mc- 
Knight,  16  ///.  App.  596.— Reviewing  Bur- 
ling z/.  Illinois  C.  R.  Co.,  85  111.  18. 

1«7.  Operation  ofroail  by  lessee  or 
receiver  of  defendant. — Under  a  plea 
of  general  denial,  in  an  action  against  a 
company  for  negligently  causing  the  death  of 
an  employe,  it  may  be  shown  that  the  road 
was  operated  at  the  time  by  lessees  in  whose 
employment  the  decedent  was.  Baxter  v. 
New  York,  T.  &*  M.  R.  Co.,  ( Tex.  Civ.  App.) 
22  5,  W.  Rep.  1002. 

Where  the  defendant  road  allowed  an- 
other to  use  its  track  for  a  short  distance 
in  getting  to  a  station,  and  some  cars  on 
the  road  became  detached  from  a  train  and 
ran  on  the  defendant's  road,  in  consequence 
of  which  an  accident  occurred  and  the 
plaintiff's  intestate  was  killed — held,  that 
the  defendant  was  not  negligent  and  the 
action  would  not  lie.  Sellars  v.  Richmond 
&^  D.  R.  Co.,  25  Am.  &•  Eng.  R.  Cas.  451,  94 
A^.  Car.  654. 

Suit  was  brought  against  defendant  for 
wrongfully  causing  death  under  the  corpo- 
rate name  of  the  Wabash  railroad  company. 
The  evidence  shoNv'ed  that  the  road  was 
owned  by  the  Wabash,  St.  Louis  and  Pacific 
railroad  company,  but  was  operated  at  the 
time  by  a  receiver.  Held,  that  the  action 
could  not  be  maintained.  IVabash  R.  Co.  v. 
McKittrick.  36  ///.  App.  82. 

By  the  terms  of  a  written  contract  entered 
into  between  the  Missouri  Pacific  R.  Co. 
and  the  defendant  the  passenger  trains  of 
the  latter  were  to  be  drawn  over  the  road  of 
the  former  between  the  town   of    Pacific, 
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defendant's  eastern  terminus,  and  the  city 
of  St.  Louis;  the  Missouri  Pacific  company 
using  its  own  locomotive  and  crew  of  same, 
and  the  defendant  furnisiiing  at  its  own  ex- 
pense all  trainmen  for  the  care  and  manage- 
ment of  its  trains,  the  manner  of  running 
the  latter,  and  the  control  and  acts  of  said 
trainmen  being  subject  to  the  rules  and 
regulations  of  tlie  Missouri  Pacific  company 
while  so  running  on  its  track.  HM,  that 
there  could  be  no  recovery  against  defend- 
ant for  the  death  of  a  passenger  caused  by 
the  failure  of  the  train  to  stop  long  enough 
for  the  deceased  to  alight  at  his  destination 
and  while  the  train  was  being  operated  be- 
tween St.  Louis  and  Pacific,  the  deceased 
having  purchased  his  ticket  from  the  Mis- 
souri Pacific  company,  and  for  transporta- 
tion between  St.  Louis  and  the  town  of  Web- 
ster, where  the  accident  occurred.  (Black 
and  Norton,  JJ.,  dissenting.)  Smith  v.  St. 
Louis  <S-  S.  F.  R.  Co.,  29  Am.  &*  Ettg.  R. 
Cas.  106,  85  Mo.  418,  55  Am.  Rep.  380. 

Under  the  contract  between  the  two  com- 
panies the  train  by  which  the  deceased  was 
killed  cannot  be  regarded  as  defendant's 
train  in  such  a  sense  as  to  make  it  liable  for 
the  accident.  Smith  v.  St.  Louis  &-  S.  F. 
H.  Co.,  29  Am.  <S-  Eng.  R.  Cas.  106.  85  Mo. 
418,  55  Am.  Rep.  380. 

108.  Receipt  of  insurance  money 
l)y  plaintift'.  —  The  fact  that  plaintifT's 
husband  had  his  life  insured,  payable  to 
her,  and  that  after  his  death  she  collected 
the  insurance  money,  is  no  defense  to  an 
action  on  Mo.  Rev.  St.  §  21 21.  Carroll  v. 
Missouri  Pac.  R.  Co.,  26  Am.  6>»  Eng.  R. 
Cas.  268.  88  Mo.  239. 

10».  Release  by  deceased  in  his 
lifVtinie.*— Proof  that  the  injured  party 
liasdurinjf  his  lifetime  received  payment  by 
way  of  settlement  for  the  injury  will  defeat 
:in  action  under  the  New  York  Act  of  1847 
to  recover  for  his  death.  Dibble  v.  Ne^o 
York  (IV.  E.  R.  Co.,  25  Barb.  (N.  V.)  183. 
— Criticised  and  not  followed  in 
Schlichting  7'.  Wintgen,  25  Hun  (N.  Y.)  626. 

The  employe  of  a  company  having  re- 
ceived injuries  through  its  alleged  negli- 
gence, released  the  company,  for  value,  from 
all  liability  on  account  of  sucn  injuries, 
and  afterwards  died.  NeM,  that  his  admin- 
istratrix suing  for  the  use  of  the  widow  and 


*  Release  of  right  of  action  by  injured  party 
prior  to  death,  see  48  Am,  &  Cno.  R.  Cas.  15, 
aistr. 


child  of  the  intestate  could  not  maintain 
an  action  for  the  damages  resulting  to  them 
from  his  death,  as,  under  the  statute,  such 
action  can  be  maintained  only  where  the 
party  injured  could  have  maintained  such 
action  if  death  had  not  ensued ;  ard  this 
the  deceased  could  not  have  done,  because 
his  release  debarred  him.  And  the  trial 
judge  erred  in  refusing  to  admit  this  release 
in  evidence  against  the  administratrix. 
Priie  V.  Richmond  &*  D.  R.  Co.,  33  So.  Car. 
556,  12  S.  E.  Rep.  413. 

1 70.  Release  by  liiisband  of  woman 
killed.* — A  release  given  by  the  husband 
to  a  corporation  by  whose  wrongful  act  or 
omission  the  wife  was  killed  is  no  bar  or 
defense  to  an  action  brought  by  her  repre- 
sentative to  recover  damages.  South  &*  N. 
Ala.  R.  Co.  v.  Sullivan,  59  Ala.  272. 

171. by  father  of  minor  child 

killed. — Where  a  statute  gives  a  right  of 
action  for  negligently  killing  a  minor  child, 
for  the  benefit  of  the  father  alone,  a  release 
by  the  father  is  a  bar  to  the  action,  though 
it  be  prosecuted  by  the  personal  represen- 
tative. Stuebing  v.  Marshall,  10  Daly  {N. 
V.)  406,  2  Civ.  Pro.  77. 

172.  Switch  misplaced  by  stranifer. 
— Plaintiff  sued  forthe  killing  of  his  intestate 
while  a  passenger  on  defendant's  road.  The 
evidence  showed  that  the  accident  was 
caused  by  some  one,  not  connected  with 
the  road,  misplacing  a  switch  at  night,  just 
before  the  arrival  of  the  train,  but  failed  to 
show  any  negligence  on  the  part  of  the 
company  in  the  management  of  its  road  or 
in  the  running  of  the  train.  Nelil,  that  a 
nonsuit  was  properly  allowed.  Kecley  v. 
Erie  R.  Co.,  47  Hoiu.  Pr.  (A^.  F.)  256.— Dis- 
tinguishing Edgerton  v.  New  York  & 
H.  R.  Co.,  39  N.  Y.  229. 

1 IW,  Violation  of  rules  by  passenffer 
killed.— Under  Mo.  St.  of  1855,  438,  §  54,  a 
company  is  not  liable  for  injuries  to  I'lsseii- 
gers  received  while  violating  printed  regu- 
laticmsof  the  company  posted  up  in  its  cars. 
So  where  a  passenger  is  killed  while  riding 
in  a  baggage  car,  evidence  that  a  regulation 
prohibiting  such  riding  was  printed  and 
posted  is  admissible,  Higgins  v.  Hannibal 
(Sx  St.  J.  R.  Co.,  36  Mo.  418.— Dlstinguish- 
ING  Carroll  v.  New  York  &  N.  H.  R.  Co.,  1 
Duer  (N.  Y.)  571. 

*  Power  to  compromise  action  for  death,  see 
note,  21  L.  R.  A.  158. 

Power  of  widow  to  compromise  cause  of  ac- 
tion, see  54  Am.  &  Eng.  R.  Cas.  73,  abstr. 
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2,  Contributory  Negligence, 
a.  When  a  Defense,  Generally. 

174.  The  (;viicrnl  rule.— To  sustain 
an  action  for  causing  death  it  must  appear 
that  the  negligence  o'  defendants  alone 
caused  the  injury.  If  the  negligence  of  the 
deceased  contributed  thereto,  the  action 
cannot  be  maintained.  McGrat/i  v.  Hiiilson 
River  K.  Co.,  19  No7u.  I'r.  (N.  Y.)  211,  32 
Jiarb.  144.  Rowland  v.  Cannon,  35  Ga.  105. 
Seats  V.  Georgia  Midland  &'  G.  R.  Co.,  86 
6a.  8 1 1 ,  13  s'.  E.  Rep.  88.  Chicago &>  A.  R. 
Co.  V.  Fietsain,  123  ///.  518,  15  ^V.  E.  Rep. 
169, 1 2  West.  Rep.  844  ;  affirming  24  ///.  App. 
210.  Northern  C.  R.  Co.  v.  State,  29  \ld. 
420.  Karle  v.  Kansas  City,  St.  J.  «S^  C.  B. 
R.  Co.,  55  Mo.  476. — Not  followed  in 
Hudson  V.  Wabash  Western  R.  Co.,  loi  Mo. 
13. — Blaker  v.  New  Jersey  Midland  R.  Co., 
30  N.J.  Eq.  240,  18  Am.  Ry.  Rep.  81.  Mat- 
thews V.  Pennsylvania  R.  Co.,  148  Pa.  St. 
491,  24  All.  Rep.  67.  Galveston,  H.  &*  S.  A. 
R.  Co.  V.  Bracken,  14  Am.  &»  Eng.  R.  Cas. 
691,  59  Te.v.  71.  Rozwadosfskie  v.  Inter- 
national &*  G.  N.  R.  Co.,  I  Tex.  Civ.  App. 
487.  20  S.  W.  Rep.  872.  Norjolk  &-  IV.  R. 
Co.  V.  Carper,  88    Va.  556,   14  S.  E.  Rep. 

328. 

The  test  of  the  plaintiff's  right  to  recover 
is  the  exercise  by  the  deceased  of  ordinary 
care,  or  such  care  as  a  prudent  and  or- 
dinarily cautious  man  would  observe  for 
his  personal  safety,  and  the  failure  of  the 
railway  company  to  exercise  proper  care, 
and  injury  therefrom  causing  the  death. 
Lake  Shore  &*  M.  S.  R.  Co.  v.  Brown,  31 
Am.  <S-  Eng.  R.  Cas.  61,  123  ///.  162,  14  N. 
E.  Rep.  \(fj. 

A  person  is  bound  to  use  the  senses  and 
exercise  the  reasoning  faculties  with  which 
nature  has  endowed  him  ;  and  if  he  fail  to 
do  so,  and  is  injured  in  consequence,  neither 
he  in  life,  nor  his  representatives  after  his 
death,  can  recover  for  resulting  injuries. 
Stewart  v.  Pennsylvania  Co.,  iy>  Ind.  2^2, 
29  A^.  E.  Rep.  916. 

Where  the  undisputed  evidence  showed 
that  the  negligence  of  the  deceased  con- 
tributed directly  to  produce  his  death,  and 
that  it  was  not  possible  after  he  placed  him- 
self in  danger  to  prevent  the  accident,  the 
railroad  company  is  not  liable.  Harlan  v. 
St.  Louis,  A'.  C.  &-  A^.  R.  Co.,  65  Mo.  22. 

And  the  jury  may  be  properly  told,  as 
matter  of  law,  that  the  plamtiff  cannot  re- 
cover.    Creamer  v.  IVest  End  St.  R.  Co.,  52 


Am.  &'  Eng.  R.  Cas.  558,  156  Afass.  320,  31 
N.  E.  Rep.  391,  16  /,.  R.  .-/.  490. 

Where  material  defensive  facts  are  dis- 
closed by  the  testimony  adduced  on  the 
part  of  the  plaintitf,  and  the  evidence  thus 
adduced  by  the  plaintiff  clearly  establishes 
the  fact  of  contributory  negligence  on  the 
part  of  the  person  killed  or  injured,  there  is 
nothing  to  be  left  to  the  jury  to  find.  State 
v.  Baltimore  (&«•  /'.  R.  Co.,  i  5  Am.  &*  Eng. 
R.  Cas.  409,  58  Md.  482. — Rkvikwinc;  Dub- 
lin, W.  &  VV.  R.  Co.  V.  Slattery,  3  .App.  Cas. 
1 166.  —  Distinguished  in  State  v.  Union 
R.  Co.,  42  Am.  &  Eng.  R.  Cas.  167,  70  Md. 
69. 

If  deceased  was  guilty  of  negligence  that 
was  the  proximate  cause  of  his  death,  the 
company  is  not  liable  unless,  after  discover- 
ing the  injured  party's  negligence,  it  failed 
to  use  proper  care  to  avoid  the  consequence 
of  such  negligence.  Virginia  Midland  R. 
Co.  V.  Barksdale,  82  Va.  330.  Jones  v.  Louis- 
ville &'  N.  R.  Co.,  82  Ay.  610. 

If  the  deceased's  own  negligence  and 
want  of  ordinary  care  contributed  to  his 
death,  the  company  was  not  liable,  although 
guilty  of  negligence,  unless  that  negligence 
was  so  gross  as  to  imply  a  willingness  to  in- 
flict the  injury.  Evansville  <S««  C.  R.  Co.  v. 
Lowdermilk,  15  Ind.  120.— Distinguished 
IN  Lehey  v.  Hudson  River  R.  Co.,  4  Robt. 
(N.  Y.)  2o\.— Rome  R.  Co.  v.  Barnett,  89  Ga. 
718.  \iS.E.  Rep.  639. 

T'^e  want  of  such  care  as  very  prudent 
men  take  of  their  own  concerns  does  not 
constitute  such  gross  negligence  as  would 
render  the  company  liable  if  deceased,  by 
his  own  negligence,  contributtd  to  his 
death ;  while  the  exercise  of  such  care 
would  render  the  company  excusable,  al- 
though deceased  was  also  without  fault. 
Evansville  6-*  C.  R.  Co.  v.  Lo^odermilk,  1 5 
Ind.  120. 

Where  there  is  negligence  on  the  part  of 
the  defendant,  if  the  deceased,  by  the  exer- 
cise of  ordinary  care,  could  have  avoided 
the  injury,  and  did  not,  he  is  the  author  of 
his  own  injury  and  cannot  recover.  Carter 
V.  Columbia  dr*  G.  R.  Co.,  15  Am.  &>  Eng. 
R.  Cas.  414,  19  So.  Car.  20,  45  Am.  Rep.  754. 
Southwestern  R.  Co.  v.  Johnson.  60  Ga.  667. 
—Quoted  in  Savannah,  F.  &  W.  R.  Co.  v. 
Stewart,  71  Ga.  427.  Reviewed  in  West- 
ern &  A.  R.  Co.  V.  Bloomingdale,  74  Ga. 
604. — Berry  v.  Northeastern  A'.  Co.,  28  Am. 
<S-»  Eng.  R.  Cas.  575,  72  Ga.  137.  Central  R. 
Co.   V.    Thompson,  76  Ga.  770.     Dowdy   v. 
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G,or^i[ia  K.  Co.,  88  Ga.  726.  16  S.  E.  Rep.  62. 
A'onie  A'.  Co.  V.  Barnett,  89  Ga.  718,  15  S.  E. 
Rep.  639.  Chattanooga,  R.  &*  C.  R.  Co.  v. 
W/iite/ieaii,  90  Ga.  47,  15  5.  E.  Rep.  629. 
Murray  v.  Pontchartrain  R.  Co.,  31  La. 
Ann.  490. 

In  an  action  under  Ga.  Code,  §  2971,  by  a 
widow  for  llie  homicide  of  her  husband, 
any  neglijj;ence  on  the  part  of  the  deceased 
which  would  have  been  a  defense  to  an 
action  brought  by  him  had  he  lived,  will  de- 
feat an  action  brought  to  recover  for  his 
deatii.  Berry  v.  Northeastern  R.  Co.,  28 
Am.  &*  Eng.  R.  Cas.  575,  72  Ga.  137. 

The  mere  siiifting  of  the  burden  of  prov- 
ing contributory  negligence  on  the  part  of 
the  deceased,  upon  the  defendant,  does  not 
lessen  or  aflect  the  materiality  of  a  failure 
by  deceased  to  use  reasonable  care  for  her 
own  safety,  under  all  the  circumstances  of 
the  case.  Cleveland,  C,  C.  &*  St.  L.  R.  Co. 
V.  Docrr,  41  ///.  App.  530.— Quoting  Chi- 
cago &  N.  W.  R.  C0.2/.  Dunleavy,  129  111.  132. 

Where  an  action  is  brought  under  the 
statute  to  recover  damages  for  the  benefit 
of  the  next  of  kin  of  the  deceased,  and  the 
plaintifT's  testimony  shows  that  the  negli- 
gence of  the  deceased  contributed  directly 
to  the  injuries  resulting  in  the  death  of  the 
deceased,  the  plaintifT  has  failed  to  make 
out  a  prima  facie  right  of  recovery,  and  a 
demurrer  interposed  to  the  evidence  should 
be  sustained.  Dewald  v.  Kansas  City,  Ft. 
S.  <S-  G.  R.  Co.,  ^7  Am.  6-  Eng.  R.  Cas.  557, 
44  Kan.  586,  24  Pac.  Rep.  iioi. 

The  fact  that  a  person  killed  upon  a  rail- 
road track  was  rendered  mentally  incapable 
of  saving  himself  by  the  appalling  situation 
in  which  he  was  placed  will  not  relieve  him 
from  the  imputation  of  contributory  negli- 
gence, unless  such  mental  condition  was 
brought  about  by  some  fault  on  the  part  of 
the  railroad  company.  Houston  v.  Vicks- 
burg,  S.  «S»  P.  R.  Co.,  34  Am.  <&-  Eng.  R. 
Cas.  76,  39  La.  Ann.  796,  2  So.  Rep.  563. 

The  plaintiff  must  show  that  neither  the 
party  injured,  nor  the  parties  for  whose  use 
the  action  was  brought,  had  contributed  by 
neglect  or  want  of  care  to  the  calamity  com- 
plained of.  State  V.  Baltimore  &*  O.  R.  Co., 
24  Afd.  84. — Approving  Baltimore  &  O.  R. 
Co.  7/.  Lamborn,  12  Md.  257;  Keech  7/.  Bal- 
timore &  W.  R.  Co.,  17  Md.  46.— Recon- 
cii.F.D  IN  Baltimore  &  O.  R.  Co.  v.  State, 
30  Md.  47. 

Where  a  wife  sues  for  the  death  of  her 
husband,  if  plaintiff's  evidence  shows  that 


deceased  did  not  exercise  ordinary  diligence 
to  avoid  the  consequence  of  the  company's 
negligence,  a  nonsuit  is  proper.  IVhite  v. 
Central  R.  <S-  B.  Co.,  83  Ga.  595,  10  S.  E. 
Rep.  273. 

It  \i  'rror  to  instruct  the  jury  that  plain- 
tiff may  recover  if  the  deceased  was  guilty 
of  slight  negligence  and  the  defendant 
guilty  of  gross  negligence.  Contributory 
negligence,  however  slight,  will  prevent  a 
recf)vcry,  if  it  is  the  proximate  cause  of  the 
injury.  Potter  v.  Chicago  &^  N.  M\  R.  Co., 
21  Wis.  372. — MouiFiKU  IN  Ward  v.  Mil- 
waukee &  St.  P.  R.  Co., 29  Wis.  144. 

Where  no  evidence  was  introduced  show- 
ing that  the  deceased  exercised  ordinary 
care,  and  the  circumstances  made  it  aflTirm- 
atively  ap()ear  that  he  did  not  exercise  such 
care — held,  that  the  court  was  justified  in 
directing  a  verdict  for  defendant.  Starry  v. 
Didmque  &^  S.  W.  R.  Co.,  51  Io7va  419. — 
Followed  in  Youll  v.  Sioux  City  &  P.  R. 
Co.,  2!  Am.  &  Eng.  R.  Cas.  589,  66  Iowa 
346;  Schaefert  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  62  Iowa  624. 

175.  What  nnioniit8  to  contribu- 
tory negligence,  generally.— A  com- 
plaint which  showed  that  the  deceased,  in 
company  with  others,  was  voluntarily  riding 
upon  a  hand-car  on  the  track  of  the  de- 
fendant, in  the  night-time,  and  thus  collided 
with  a  locomotive  and  train  of  the  defend- 
ant, is  bad,  because  contributory  negligence 
is  shown  on  the  part  of  the  deceased.  R>  im 
V.  Pittsburgh,  Ft.  fV.  <S-  C.  R.  C      40    nd. 

93- 

It  appeared  that  deceased  a  lum- 

ber shed  fronting  on  a  spurtr.  it  defend- 
ant, and  that  while  a  flat  car  wah  In-ing  ^i  nt 
down  this  track  deceased  called  to  he 
brakeman  in  charge  not  to  let  it  move  a  box 
car  on  the  track  in  front  of  the  shed;  that 
the  brakeman  requested  him  to  throw 
something  under  the  flat  car  to  stop  it ;  and 
that  while  so  doing  he  stepped  on  the  main 
track  in  front  of  the  tender  of  the  engine, 
which  was  backing  up,  and  was  killed.  It 
appeared  that  deceased  knew  the  mode  of 
switching,  and  that  the  engineer  usually 
rang  the  bell  when  backing  the  engine,  but 
did  not  do  so  on  this  occasion.  Held,  that 
deceased  was  guilty  of  contributory  negli- 
gence. St.  Louis,  I.  M.  &*  S.  R.  Co.  v.  Ross, 
56  Arh.  271,  19  5.  tV.  Rep.  837. 

Defendant's  coal  pier  had,  as  usual,  un- 
covered chutes  through  which  coal  was 
dumped  from  cars  into  vessels.    These  were 
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dangerous  traps;  but  safe  walkways  were 
provided,  and  at  night  the  pier  was  lighted 
by  electricity.  Plaintiff's  intestate,  the 
engineer  of  a  steamship  lying  ready  to  take 
on  coal,  was  acquainted  with  such  |)icrs, 
and  was  warned  of  the  uncovered  chutes 
and  told  to  wait  for  a  guide  before  going 
ashore.  Nevertheless,  he  proceeded  ;it 
nii^ht  alone  across  the  pier,  and  falling  into 
a  chute,  was  killed.  Ilclii,  that  his  own 
negligence  was  the  proximate  cause  of  the 
accident.  Stewart  v.  Nm<fiort  A't-tus  &•  M. 
/'.  Co.,  86  Va.  988,  1 1  .V.  /:.  Rep.  885. 

Deceased  was  employed  in  a  brickyard, 
for  the  accommodation  of  which  a  spur 
track  had  been  constructed.  When  wood 
was  required  for  the  kilns  laborers  from  the 
brickyard  would  uncouple  a  car  and  would, 
by  hand,  push  it  down  grade  to  the  desired 
point  on  the  spur  track  opposite  the  kilns. 
It  was  well  known  to  the  switch  crew  em- 
ployed at  this  point  that  this  was  the  cus- 
tom of  the  brickyard  hands.  Whilst  the 
deceased  was  engaged  in  pushing  a  car  of 
wood  along  the  spur  track,  the  switch  crew 
backed  down  a  number  of  other  cars  until 
they  struck  the  car  which  the  deceased  was 
pushing,  in  such  a  manner  that  he  was 
caught  and  crushed  so  seriously  as  to  cause 
his  death.  Previously  to  approaching  the 
wood  car  the  locomotive  had  backed  down 
and  placed  it  upon  a  side  track.  The  evi- 
dence showed  that  it  had  usually  been  re- 
garded that  the  brickyard  employes  might 
safely  approach  and  work  about  the  cars 
afterthe  locomotive  had  pushed  them  down 
and  had  withdrawn.  Held,  that  the  deceased 
was  not  guilty  of  contributory  negligence 
and  that  the  plaintiff  was  entitled  to  recover 
on  account  of  the  negligence  of  the  switch 
crew  in  moving  the  cars  down  without  taking 
precautions  to  guard  against  injuries  to 
those  pushing  the  car  of  wood.  Htis  v.  Chi- 
caiio, M.  Gf  St.  P.  R.  Co.,  37  Am.  <S-  £"«^.  R. 
Cas.  299,  40  Minn.  273,  41  A^.   W  Rep.  1040. 

1  70.  Error  ot  jiid{;iiiciit  in  moment 
of  g^reat  peril.— Where  the  deceased  is 
placed  in  a  sudden  and  perilous  exigency, 
the  question  is  not  whether  he  did  the 
wisest  thing  possible  under  the  circum- 
stances, but  whether  he  exercised  ordinary 
care  and  prudence.  Remer  v.  Long  Island 
R.  Co.,  15  A^.  V.  S.  R.  884.— Quoted  in 
Atwater  v.  Veteran,  26  N.  Y.  S.  R.  945. 

The  natural  instinct  of  self-preservation 
may  be  considered  by  the  jury,  and  in  the 
absence  of  all  testimony  upon  the  subject. 


they  may  find  that  the  decea.scd,  in  obe- 
dience to  the  ordinary  instincts  of  mankind, 
exercised  that  care  for  his  safety  which  a 
prudent  man  would,  under  the  .same  condi- 
tions, have  made  use  of.  Illinois  C.  R.  Co. 
V.  h'ffwicki,  46  ///.  App.  566. 

The  jury  may,  in  determining  what  was 
due  diligence,  or  the  want  of  it,  consider 
the  fact,  if  established,  that  deceased  was 
panic-stricken  and  his  energies  paralyzed 
by  the  awful  nature  of  the  sudden  catas- 
trophe, being  overwhelmed  by  a  stream  of 
molten  iron  in  the  ditch  in  which  he  was 
working.  Holland  v.  Tennessee  C,  I.  (S-  R. 
Co.,  91  Ala.  444,  8  So.  Rep.  524. 

The  failure  of  deceased  to  be  cool  and 
collected,  and  to  act  with  perfect  prudence 
and  in  the  exercise  of  a  deliberate  judgment 
in  the  presence  of  an  unexpected  and 
deadly  danger — to  take  unusual  care— con- 
stitutes no  defense.  Indianapolis  &*  St.  L. 
R.  Co.  V.  Stout,  53  Ind.  143. 

Plaintiff's  intestate  was  riding  on  a  street- 
car, and  when  approaching  the  tmck  of  a 
steam  railroad  a  train  was  seen  approaching 
and  a  collision  seemed  unavoidable.  The 
intestate  jumped  from  the  car  and  was 
killed.  If  he  had  remained  in  his  seat  he 
would  not  have  been  injured.  There  was 
negligence  on  the  part  of  the  driver  in  not 
observing  the  approach  of  the  train.  Held, 
that  the  intestate  was  not  required  to  exer- 
cise any  better  judgment  or  greater  care 
than  would  be  required  of  a  prudent  person 
under  the  same  condition  of  peril,  and  his 
mistaken  judgment  would  not  relieve  the 
company  of  liability.  Cuyler  v.  Decker,  20 
Hun  (N.  Y.)  173. 

177.  Riskingr  one's  life  to  Have 
another's.— It  is  not  contributory  negli- 
gence in  a  person  to  risk  his  life,  or  place 
himself  in  a  position  of  great  danger,  in 
an  effort  to  save  the  life  of  another,  or  to 
rescue  another  from  a  sudden  peril  or  great 
bodily  harm.  The  law  has  so  high  a  regard 
for  human  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it,  unless 
made  under  such  circumstances  as  to  con- 
stitute rashness,  in  the  judgment  of  prudent 
persons.  Peyton  v.  Texas  &•  P.  R.  Co.,  41 
Am.  &*  Eng.  R.  Cas.  550,  41  La.  Ann.  861, 
6  So.  Rep.  690.— Approving  Eckert  v.  Long 
Island  R.  Co..  43  N.  Y.  503. 

Plaintiff's  intestate,  seeing  a  little  child 
on  the  track  and  a  train  swiftly  approach- 
ing, rushed  upon  the  track  and  succeeded 
in  saving  the  child,  but  was  himself  killsd. 
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Held,  that  his  thus  voluntarily  exposing 
himself  to  danger  was  not,  as  matter  of 
law,  negligence  so  as  to  entitle  defendants 
to  a  nonsuit.  A  person  voluntarily  placing 
himself,  for  the  protection  of  property 
merely,  in  a  position  of  danger,  is  negli- 
gent ;  but  it  is  otherwise  when  it  is  for  the 
purpose  of  saving  human  life.  Eckert  v. 
Loit};  Island  R.  Co.,  43  A'.  Y.  502 ;  nffirming 
57  Barb.  555.— APPROVED  IN  Condiff  71. 
Kansas  City,  Ft.  S.  &  G.  R.  Co.,  45  Kan.  256 ; 
Peyton  v.  Texas  &  P.  R.  Co.,  41  Am.  & 
Eng.  R.  Cas.  550,  41  La.  Ann.  861,  6  So. 
Rep.  690 ;  Donahoe  v.  Wabash,  St.  L.  &  P. 
R.  Co.,  83  Mo.  560,  53  Am.  Rep.  594.  Dis- 
approved IN  Anderson  v.  Northern  R.  Co., 
25  U.  C.C.  P.  301.  Followed  IN  Spooner 
V.  Delaware,  L.&  W.  R.  Co.,  1 15  N.  Y.  22,  21 
N.  E.  Rep.  696,  23  N.  Y.  S.  R,  554;  Gibney 
V.  State,  137  N.  Y.  I  ;  Pennsylvania  Co.  v. 
Langendorf,  48  Ohio  St.  316.  Reviewed 
IN  Cassida  v.  Oregon  R.  &  N.  Co.,  14  Oreg. 

A  niilroad  company  erected  a  wharf  and 
laid  three  tracks  thereon,  so  distanced  that 
it  was  difficult  to  distinguish  between  the 
tracks  and  the  spaces  between  them.  Ihe 
wharf  was  the  only  means  of  access  to  ves- 
sels. A  woman  was  going  over  the  wharf 
to  a  vessel,  and  in  passing  around  some 
men,  stepped  on  a  track  immediately  in 
front  of  a  moving  train.  One  of  the  men 
sprang  forward  and  pushed  her  ofT,  but  was 
himself  killed.  There  was  no  lookout  man 
on  the  train,  and  the  evidence  was  contra- 
dictory as  to  whether  the  train  was  going 
more  than  six  miles  an  hour,  or  whether  the 
bell  was  rung  or  the  whistle  sounded.  It 
was  clear  that  the  woman  would  have  been 
killed  had  she  not  been  pushed  off.  Held, 
that  the  man's  own  act  amounted  to  con- 
tributory negligenc,  however  praiseworthy, 
and  there  could  be  no  recovery  for  his 
death.  Anderson  v.  Northern  R.  Co.,  25  U. 
C.  C.  P.  301.— Disapproving  Eckert  v. 
Long  Island  R.  Co.,  43  N.  Y.  502.— Distin- 
guished IN  Connp'.l  V.  Prescott,  20  Ont. 
App.  49.  Limited  in  Cany  v.  London,  18 
Ont.  122. 

178.  Wlicii  not  a  bar  to  action, 
i;<'ncrnlly. — The  failure  of  the  person 
killed  to  use  great  care  and  caution  to  avoid 
danger  affords  no  excuse  to  the  corporation 
if  the  death  resulted  from  the  negligence  of 
Its  servants  or  agents;  but  if  he  failed  to 
use  that  degree  of  care  which  may  be  reason- 
ably expected  from  one  in  like  situation. 


and  by  such  failure  proximately  co-operated 
in  causing  the  death,  no  recovery  can  be 
had,  unless  th<:  servants  of  the  corporation 
might,  by  the  exercise  of  ordinary  care, 
nevertheless  have  prevented  the  injury. 
This  rule  is  subject  to  modification  only  in 
cases  of  wilful  neglect.  Jacob  v.  LotihinlU 
(S>»  N.  R.  Co.,  10  Bush  (Ky.)  263.  Beems  v. 
Chicago,  R.  I.  &*  P.  R.  Co.,  6  Am.  &*  Eng. 
R.  Cas.  222,  10  Am.  &*  Eng.  R.  Cas.  658,  58 
Iowa  150,  12  A'.  IV.  Rep.  222.  Scoville  v, 
Hannibal  &-  St.  J.  R.  Co.,  22  Am.  <S-  Eng. 
R.  Cas.  534,81  J/tf.  434.— Quoting  Isabel  v. 
Hannibal  &  St.  J.  R.  Co.,  60  Mo.  482 ;  Har- 
lan V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  65  Mo. 
22. — Followed  in  Bergman  v,  St.  Louis, 
I.  M.  &  S.  R.  Co.,  88  Mo.  678. 

Where  a  switchman  is  killed  by  coming 
in  conti.ct  with  a  car  on  a  siding  too  near 
the  main  track,  while  riding  on  a  ladder  at 
the  side  of  a  freight  car,  contributory  negli- 
gence is  unavailing  as  a  defense,  if  it  ap- 
pears that  the  one  in  charge  of  the  train 
knew  of  the  position  of  the  car  and  might 
have  avoided  the  accident.  Louisville  &* 
N.  a:  Co  v.  Earl,  (A>.)  22  S.  IV.  Refi.  607. 

Although  a  party  injured,  and  who  subse- 
quently died,  may  have  incautiously  gotten 
upon  the  track  of  the  railroad,  yet  if  he 
could  not  at  the  time  of  the  collision,  by 
the  exercise  of  ordinary  care,  have  avoided 
tl..  onsequences  of  the  defendant's  negli- 
gence, assuming  that  thfere  was  such,  the 
right  to  recove'  exists.  Northern  C.  R.  Co. 
V.  State,  29  Aid.  420. 

That  an  injured  party  does  not  adopt  the 
best  remedies,  or  follow  implicitly  the 
directions  of  his  physician,  will  not  excuse 
a  wrongful  injury  which  produces  as  its 
direct  effect  a  disease  from  which  death 
ensues.  The  law  fixes  no  exact  standard 
here,  and  it  should  be  left  to  the  jury  as  to 
the  reasonableness  of  his  conduct,  and 
whether  or  not  the  death  was  caused  by  the 
injury.  Texas  &*  St.  L.  R.  Co.  v.  Orr,  46 
Arh.  182. 

In  an  action  under  the  Ohio  Act  of 
March  25,  1851  (S.  &  C.  1139).  by  the  per- 
sonal representative,  for  damages  resulting 
from  the  death  of  his  intestate,  caused  by 
the  wrongful  act  or  neglect  of  the  defend- 
ant, it  is  not  competent  for  the  defendant, 
in  order  to  defeat  the  action,  to  prove  that 
some  of  the  next  of  kin  of  the  intestate  for 
whose  benefit  the  action  is  prosecuted,  were 
guilty  of  negligence  which  contributed  to 
the    injury    thai    resulted    in    t*  ?    death. 
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Cleveland,  C.  &-  C.  K.  Co.  v.  Crawford,  24 
0/tio  St.  631,  7  Am.  Ry.  Rep.  172. 

It  is  no  defense  to  an  action  of  tort 
against  a  railroad  corporation,  under  Mass. 
Pub.  St.  ch.  112,  §212,  for  causing  the 
death  of  a  passenger,  that  the  passenger 
was  not  in  the  exercise  of  due  care.  Mer- 
rill V.  Eastern  R.  Co.,  139  Mass.  252,  29  N. 
E.  Rep.  666.  —  Following  Commonwealth 
V.  Boston  i:  L.  R.  Corp.,  134  Mass.  211. 

The  delendiP.te  cannot  rely  upon  the 
contributory  negligence  of  the  deceased  as 
a  bar  to  the  action,  unless  they  show  that 
they  werT  observing  not  only  all  the  pre- 
cautions prescribed  by  the  statute,  but  also 
employed  all  necessary  and  proper  means 
to  make  those  precautions  effective :  e.  g., 
the  engine  of  the  plaintiff  in  error  was  run 
during  a  dark  night  without  a  headlight, 
and  r.".n  over  and  killed  the  intestate  of  the 
defendant  in  error,  who  was  negligently  ly- 
ing across  the  track.  Held,  the  plaintiff 
in  error  cannot  rely  on  the  negligence  in 
bar.  Nashville  &*  C.  R.  Co.  v.  Smit/i,  6 
Heisk.  (Tenn.)  174. 

170.  PlaiutilTs  negligence  iniiHt 
be  proximate  cause  of  injury.— 
Unless  the  acts  of  a  person  killed  by  cars 
were  the  direct  and  proximate  cause  of 
the  disaster,  the  company  will  not  be  ex- 
cused from  liability  un  the  ground  of  con- 
tributory negligence.  Kennaydc  v.  Pacific 
R.  Co.,  45  Mo.  255.  Meyer  v.  People's  R. 
Co.,  43  Mo.  523. 

An  action  for  the  use  of  the  widow  and 
children  is  maintainable  if  it  appear  that 
the  company's  negligence  was  the  proxi- 
mate and  immediate  cause  of  the  injury, 
notwithstanding  the  deceaser'  may  have 
been  guilty  of  a  want  of  ordinary  care  and 
prudence,  tending  in  a  remote  degree  to 
cause  the  injury  which  resulted  in  his  death. 
Baltimore  iS-  6.  R.  Co.  v.  State,  36  Md.  366. 

IHO.  I)eren<lant  liable  for  wilful 
negligence  notwitliHtaniling  plain- 
titt' waH  alHo  negligent. —  The  defense 
that  the  deceased  was  guilty  of  contributory 
negligeiu'c  is  not  available  in  a  case  where 
the  death  resulted  from  the  wilful  negli- 
gence of  the  defendant.  Schoolcraft  v. 
LouisT'iUe  &*  N.  R.  Co.,  48  Am.  &^  Eng.  R. 
Cas.  I,  92  Ay.  233.  17  .V.  W.  Rep.  567. 
Louisville  5-  A'.  .','.  Co.  v.  Ritter,  28  //w.  cS- 
Eit^.  R.  Cas.  167,  85  Ay.  368,  3  S.  W.  Rep. 
591.  Eskridge  v.  Cincinnati,  N,  O.  6-  T. 
P.  R.  Co.,  42  Am.  &*  Eng.  R.  Cas.  17^,  89 
A'v.  367,  12  i'.  W  Rep.  580. 
3  D.  R.  D.— S3. 


But  where  the  plaintiff  sues  for  an  injury 
resulting  from  defendant's  ordinary  or  gross 
neglect,  he  cannot  recover  if  there  was  such 
negligence  upon  his  part  that  but  for  it  the 
injury  would  not  have  happened.  Illinois 
C.  R.  Co.  v.  Dick,  91  Ky.  434,  155.  W.  Rep. 
665. 

Although  the  deceased  may  have  acted 
negligently  in  riding  on  some  one  of  the 
cars  instead  of  another  deemed  less  danger- 
ous, or  might,  notwithstanding  the  wreck 
of  the  train,  'ir.ve  effected  his  escape  by 
the  use  of  --dinary  diligence,  yet  if  the 
disaster  resulted  from  a  wilful  neglect  of 
duty  on  the  part  Oi  other  agents  of  the  de- 
fendant, who  controlled  the  running  opera- 
tions of  the  train,  and  it  might  have  been 
prevented  or  avoided  by  them  by  the  use 
of  ordinary  prudence  and  care  in  the  dis- 
charge of  their  duty,  the  company  was  not 
exonerated  from  responsibility.  Louisville, 
C.  <S-  L.  R.  Co.  v.  Mahony,  7  Bush  (Ay.) 
235.— Distinguished  in  Kentucky  C.  R. 
Co.  V.  Thomas,  79  Ky.  160.  Followed  in 
Claxton  V.  Lexington  &  B.  S.  R.  Co.,  13 
Bush  636. 

181.  When  contributory  negli- 
gence only  goes  in  mitigation  of  dam- 
ages.—The  contributory  negligence  of  the 
deceased  may  be  shown  in  mitigation  of  the 
damages.  Nashville  &*  C.  R.  Co.  v.  Smith, 
6  Heisk.  {Tenn.)  174.— Approved  in  Chesa- 
peake, O.  &  S.  VV.  R.  Co.  v.  Foster,  88  Tenn. 
671,  13  S.  W.  Rep,  694,  14  S.  W.  Rep.  428. 
Compare  also  Afatthews  v.  Warner,  29 
Gratt.  (Va.)  570. 

Where  it  appears  that  defendant  was 
negligent  in  running  its  passenger  train  at 
a  high  rate  of  speed  within  a  city  and  over 
public  crossings,  and  in  not  checking  its 
speed  so  as  to  stop  in  time  should  any  per- 
son or  thing  be  crossing  the  track,  the  com- 
pany may  defend  by  showing  that  the  in- 
jury was  done  with  the  consent  of  deceased, 
or  that  he  could  have  avoided  it  by  the 
exercise  of  ordinary  care,  or  (in  mitigation 
of  damage?)  that  ho  contributed  to  it.  At- 
lonta  &*  \V.  P.  R.  Co.  v.  Newton,  45  Am.iS- 
Enjr.  R.  Cas.  211,  85  C7a.  517,  n  S.  E.  Rep. 
776.— yiJOTEi)  in  Richmond  &  D,  R.  Co. 
V.  Johnston,  89  Ga.  560, 

Plaintiff's  intestate  was  an  employe  of 
the  defendant  company,  and  was  in  charge 
of  a  train  which  at  the  time  of  I'^e  killing 
was  being  run  on  the  track  of  another 
company.  The  injury  resulted  either  from 
a  defect  in  the  track  or  in  the  trucks  used, 


818 


DEATH   BY  WRONGFUL  ACT,  182,  183. 


or  both.  //M,  that  he  was  a  passenger  as 
to  the  company  owning  the  track,  and  if 
the  injury  was  caused  solely  by  a  defect 
therein,  and  he  was  not  negligent  and  could 
not  have  avoided  the  injury  by  the  exercise 
of  ordinary  care,  his  widow  was  entitled  to 
recover  the  full  damages  she  had  sustained  ; 
but  if  he  was  negligent,  but  could  not  by 
the  exercise  of  ordinary  care  have  avoided 
the  injury  caused  by  defendant's  negligence, 
then  the  damages  should  be  reduced  as  in 
cases  of  contributory  negligence.  Killian 
v.  Augusta  &•  K.  R.  Co.,  79  Ga.  234,  4  5.  E. 
Rep.  165. 

b.  Of  Passengers. 

182.   While   waiting    for  train.— 

Where  a  passenger,  about  to  take  a  train, 
walked  in  daylight  in  dangerous  proximity 
to  the  railroad  track,  without  looking  or 
listen mg  for  the  approach  of  *he  train  for 
which  he  was  waiting,  and  finally  stepped 
partly  upon  the  track,  in  which  position  he 
was  struck  and  killed  by  the  approaching 
engine,  he  was  guilty  of  contributory  negli- 
gence, and  in  an  action  by  his  administra- 
trix for  his  death  thereby  caused,  the  plain- 
tiff is  properly  nonsuited  ;  and  the  fact  that 
the  engineer  only  rang  the  bell,  and  did 
not  sound  the  alarm  whistle,  is  immaterial 
in  view  of  the  negligent  conduct  of  the  de- 
ceased. Holmes  v.  South  Pac.  C.  R.  Co.,  97 
Cat.  161,  31  Pac.  Rep.  834. 

The  deceased,  a  passenger  walking  in  the 
station  yard  to  take  a  coming  train,  was  not 
bound  to  look  on  both  sides ;  she  had  the 
right  to  assume  that  some  warning  would 
be  given  of  engines  running  through  the 
station,  still  she  had  no  right  to  shut  her 
eyes.  She  must,  as  the  saying  is,  keep  her 
wits  about  her.  Pinco  v.  Ne^o  York  C.  &* 
H.  R.  R.  Co..  34  f/un  JV.  V.  80;  affirmed  (?) 
99  N,  Y.  644,  mem. 

A  passenger  waiting  at  a  station  for  a 
train,  who  crosses  the  track  when  the  train 
is  only  about  twenty  yards  distant  in  order 
to  reach  a  platform  on  the  other  side,  from 
which  the  train  started,  and  is  struck  and 
killed,  is  guilty  of  such  contributory  negli- 
gence that  no  recovery  can  be  had  for  his 
death  although  no  warning  was  given  of 
the  approach  of  the  train.  Wright  \.  At  id- 
land  R.  Co.,  51  L.  T.  S39. 

183.  In  iionrdiiiK  train.— There  can 
be  no  recovery  against  a  railroad  company 
for  the  death  of  a  person  who  attempts  to 
get  on  the  cars  at  a  station  after  they  have 


been  put  in  motion.  Kn^ht  v.  Pontchar- 
train  R.  Co.,  23  La.  Ann.  462.— Followed 
IN  Missouri  Pac.  R.  Co.  v.  Te-\as  &  P.  R. 
Co.,  36  Fed.  Rep.  879 ;  Johnson  v.  Canal  & 
C  R.  Co.,  27  La.  Ann.  53. 

Plaintiff's  intestate  on  a  dark  night  went 
to  a  station  for  the  purpose  of  taking  pas- 
sage on  a  train,  and  as  it  approached,  sig- 
naled it  to  stop.  The  train  overshot  the 
station  some  two  hundred  or  three  hundred 
feet,  but  was  backed  up  to  it.  Upon  reach- 
ing the  station  no  one  was  seen,  and  it  was 
again  started.  Next  morning  the  intes- 
tate's body  was  found  some  four  hundred 
feet  beyond  the  station.  There  was  no 
direct  evidence  as  to  how  he  was  killed,  but 
the  circumstances  indicated  that  he  had 
walked  past  the  station  and  attempted  to 
get  on  the  train  after  it  had  passed  the  sta- 
tion the  second  time,  and  fell  between  the 
cars.  None  of  the  train  employes  saw  him 
after  he  signaled.  Held,  not  sufficient  to 
sustain  a  verdict  in  favor  of  the  plaintiff. 
Chicago  Sf  A,  R.  Co.  v.  Mock,  88  ///.  87,  21 
Am.  Ry.  Rep.  287. 

In  an  action  for  the  death  of  H.,  it  ap- 
peared that  H.,ahealthy,  active  man  thirty- 
six  years  old,  who  had  for  several  years  re- 
sided in  sight  of  one  of  defendant's  stations, 
at  which  he  had  frequently  boarded  trains, 
went  to  the  depot  to  take  a  train  ;  he  stood 
upon  the  freight  platform  until  the  train 
came  in  sight ;  he  then  descended  some 
steps  to  the  passenger  platform  and  stood 
three  or  four  feet  from  the  steps  waiting  for 
the  train,  which  slowed  up  but  did  not  stop. 
As  the  passenger  carapproached,'movingat 
the  rate  of  from  one  to  two  miles  an  hour, 
tlie  conductor,  who  was  standing  on  the  for- 
ward end,  said, "  If  you  arc  going,  jump  on." 
H.  attempted  to  do  so,  but  was  caught  and 
crushed  between  the  moving  train  and  the 
freight  platform.  Held  (Ruger,  C.J.,  An- 
drews and  O'Brien,  JJ.,  dissenting),  that  H. 
was  guilty  of  contributory  negligence,  and 
the  submission  of  that  question  to  the  jury 
was  error.  Hunter  v.  Cooperstaivn  (S-  S.  V. 
R.  Co.,  47  Am.  &>  Eng,  R.  Cas.  534,  126  A'. 
K.  18  ;  former  appeal,  \\2  N.  Y.  371,  26  A^. 
E.  Rep.  958,  36  A^.  Y.  S.  R.  367  ;  reversing 
58  Hun  606,  34  A^.  Y.  S.  R.  1016,  13  A'.  }'. 
Supp.  953.— D1STINGUI.SHING  Filer  v.  New 
York  C.  R.  Co..  49  N.  Y.  47. 

While  a  train  stood  in  front  of  a  passen- 
ger platform,  the  deceased  approached  from 
the  opposite  side,  without  the  knowledge  of 
defendant's  employes,  got  upon  a  car,  found 
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the  car  door  locked,  got  off  on  the  side 
from  which  he  approached  it,  and  undertook 
to  walk  between  the  tracks  to  the  end  of 
the  train,  without  looking  behind  him,  and 
was  killed  by  a  working  train.  Held,  that 
the  negligence  of  the  intestate  contributed 
to  the  injury.  Elwood  v.  New  York  C.  &* 
H.  R.  R.  Co.,  4  Hun{N.  Y.)  808. 

The  fact  that  the  working  train  did  not 
give  the  signal  required  by  statute  on  cross- 
ing a  street  before  reaching  the  depot  was 
not  an  act  of  negligence  toward  the  intes- 
tate, who  was  not  on  the  street  or  where  he 
had  any  business  to  be.  Elwood  v.  New 
York  C.  (S-  H.  R.  R.  Co., 4 Hun  {N  Y.)  808.— 
Distinguished  in  Ransom  v.  Chicago,  St. 
P..  M.  &0.  R.  Co.,  19  Am.  &  Eng.  R.  Cas. 
16,  62  Wis.  178,  51  Am.  Rep.  71?. 

Plaintiff's  intestate  ran  across  a  track  in 
front  of  one  train  in  an  attempt  to  board 
another  which  was  moving  slowly  in  the 
opposite  direction,  but  finding  he  was  too 
late,  stood  between  the  tracks  and  was 
crushed  between  the  cars  of  the  two  trains. 
The  collision  occurred  by  reason  of  the  rear 
car  of  one  train  being  oft  the  track  and  thus 
coming  nearer  the  other  train  than  it  other- 
wise would.  Held,  that  the  question  of  his 
contributory  negligence  in  standing  be- 
tween the  tracks  was  for  the  jury.  Hives 
V.  Brooklyn  City  R.  Co.,  5  A^.  Y.  S.  R.  877. 

Defendant  company  oi  "jrated  a  single- 
track  dummy  line,  with  siJu;gs  orturn-outs 
at  points  along  the  road  to  allow  trains  to 
pass.  Plaintiff's  testator  signaled  a  train  to 
stop,  but  it  proceeded  a  short  distance  and 
stopped  on  one  of  the  sidings.  In  passing 
diagonally  toward  the  train  over  the  track, 
he  was  struck  and  killed  by  another  train. 
There  was  nothing  to  have  prevented  his 
seeing  the  train  if  he  had  looked.  Held, 
that  his  contributory  negligence  would  de- 
feat a  recovery.  Enk  v.  Brooklyn  City  R, 
Co.,  45  A^.  Y.  S.  R.  627,  64  Huh  634,  19  A^. 
Y.  Sufip.  130. 

184.  Kidiiiff  in  place  of  danger.— 
In  an  action  against  a  carrier,  under  the 
statute  for  the  better  security  of  life,  etc.  (i 
R.  C.  647),  if  the  deceased  was  killed  by 
reason  of  his  voluntarily  taking  an  improper 
or  dangerous  position  by  which  he  lost  his 
life,  the  carrier  is  not  liable.  Huelsenkamp 
v.  Citizens'  R.  Co.,  34  Mo.  45. 

In  determining  whether  the  deceased  was 
negligent  in  occupying  a  place  of  danger, 
the  jury  may  consider  not  only  the  acts  of 
the  deceased,  but  also  the  acts  of  the  ser- 


vants of  the  compan.y,  not  alone  in  respect 
to  the  management  of  the  engine,  but  as 
connected  with  the  act  of  the  deceased. 
Placing  the  passenger  in  a  place  of  unneces- 
sary hazard,  or  giving  him  assurance  of 
safety,  and  thereby  throwing  him  off  his 
guard,  may  render  his  apparent  want  of 
care  the  negligence  of  the  carrier,  and  re- 
lieve his  act  of  the  quality  of  negligence. 
Lake  Shore  <&>•  Af.  S.  R.  Co.  v.  Brown,  31 
Am.  &•  Eng.  R.  Cas.  61,  123  ///.  162,  14  A'. 
E.  Rep.  197.— Distinguished  in  Ohio  & 
M.  R.  Co.  V.  Allender,  47  111.  App.  484. 

One  of  a  large  funeral  party  who  took 
passage  upon  a  train  was  standing  upon 
the  steps  of  a  platform  of  one  of  the  cars, 
holding  on  to  the  railing,  when  the  conduc- 
tor came  along,  collecting  the  fare.  The 
passenger,  in  attempting  to  regain  change 
blown  from  his  hand  in  paying  fare,  fell 
under  the  cars  and  was  killed.  The  cars 
were  quite  full,  but  there  was  standing  room 
in  all  of  them.  Held,  it  was  the  negligence 
of  the  deceased,  not  that  of  the  company, 
which  caused  his  death,  and  there  could  be 
no  recovery.  Quinn  v.  Illinois  C.  R.  Co.,  51 
///.  495.— Distinguishing  Colegrove  v. 
New  York  &  N.  H.  R.  Co.,  20  N.  Y.  492; 
Willis  V.  Long  Island  R.  Co.,  32  Barb.  399, 
34  N.  Y.  681.— Approved  in  Alabama  G. 
S.  R.  Co.  V.  Hawk,  18  Am.  &  Eng.  R.  Cas. 
194,  72  Ala.  112,  47  Am.  Rep.  403.  Distin- 
guished in  Chicago  &  A.  R.  Co.  v.  Fisher, 
141  III.  614.  Quoted  in  Chicago  &  N.  W. 
R.  Co.  V.  Rielly,  40  III.  App.  416. 

185.  Riding  in  baggage  or  tVciglit 
car. — Where  tlie  evidence  shows  the  exist- 
ence of  a  rule  excluding  passengers  from 
freight  trains,  and  that  the  conductor  had 
no  authority  to  relax  the  rule,  and  that  the 
party  injured  was  acquainted  with  the  regu- 
lations of  the  company,  it  cannot  be  pre- 
sumed that  the  company  had  contracted  to 
carry  such  injured  party  as  a  passenger ;  and 
no  action  can  be  maintained  for  the  injury 
resulting  in  his  death,  caused  by  the  wreck 
of  the  freight  train.  Houston  &*  T.  C.  R. 
Co.  V.  Moore,  49  Tex.  31.— QUE.STIONINO 
Dunn  V.  Grand  Trunk  R.  Co.,  58  Me.  187.— 
Distinguished  in  Robostelli  v.  New  York, 
N.  H.  &  H.  R.  Co.,  34  Am.  &  Eng.  R.  Cas. 
515.  33  Fed.  Rep.  796. 

Plaintiff's  intestate  was  a  membe'  of  a 
theatrical  company,  but  traveled  cit  a  regu- 
lar ticket.  The  train  was  made  up  of  a 
show-car,  a  baggage  car,  a  smoking-car,  a 
sleeper,  and  two  passenger  coaches.    The 
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show-car  did  not  belong  to  the  company, 
but  was  fitted  up  with  sleeping  bunks.  The 
intestate  went  to  bed  in  one  of  these,  and 
against  the  remonstrances  of  the  conductor, 
who  told  him  it  was  against  the  rules,  in- 
sisted on  sleeping  there,  as  he  could  remain 
in  it  until  morning  and  otherwise  would 
have  to  leave  one  of  the  other  cars  before 
the  usual  time  for  rising  in  the  morning. 
The  show-car  was  weak  in  its  construction, 
and,  on  account  of  the  heavy  articles  carried 
and  its  position  in  the  train,  was  not  a  safe 
place  to  ride.  //eM,  that  there  was  such 
contributory  negligence  for  riding  thus  as 
to  defeat  a  recovery  for  his  death.  Blake  v. 
Burlington,  C.  R.  <S-  A^.  A'.  Co.,  39  Am.  Gf 
Eng.  R.  Cas.  405,  78  /ov/a  57,  42  iV.  IV.  Rep. 
580. 

18G.  In  passing  from  one  car  to 
another. — A  passenger  has  a  right  to  pass 
from  an  ordinary  coach  into  a  smoking-car, 
and  in  doing  so  only  assumes  the  visible 
risks  and  not  the  risks  of  defective  coup- 
lings; and  if  he  falls  between  the  cars  and 
is  killed  by  reason  of  a  defective  coupling 
he  is  not  chargeable  with  contributory  neg- 
ligence. Costikyan  v.  Rome,  W.  &•  O.  R. 
Co.,  35  N.  V.  S.  R.  163,  12  N.  V.  Supp.  683, 
58  Hun  590;  affirmed  in  128  N.  Y.  633, 
mem.,  40  N.  V.  S.  R.  977.  —  Reviewing 
Goodrich  v.  New  York  C.  &  H.  R.  R.  Co., 
116  N.  Y,  398.  26  N.  Y.  S.  R.  767. 

A  train  officer  ordered  plaintiff's  intestate, 
a  female  passenger,  on  a  dark  night,  to  pass 
forward  into  another  car,  and  in  attempting 
to  do  so  she  fell  between  the  cars  and  was 
killed.  Held,  not  such  contributory  negli- 
gence as  to  justify  withdrawing  the  case 
from  the  jury.  Mclntyre  v.  New  York  C. 
R.  Co.,  43  Barb.  {N.  K)  532.— Reviewed  in 
Mowrey  v.  Central  City  R.  Co.,  66  Barb,  43. 

187.  Kntloavoriiig  to  escape  ini- 
pcndini;  collision. — Plaintiff's  intestate 
liad  taken  his  seat  as  a  passenger  in  a  car 
in  the  rear  of  the  train,  which  had  been  put 
in  place  to  receive  passengers;  and  while 
he  was  seated  waiting  for  it  to  proceed  an- 
other train  approached  from  the  rear  at  a 
great  speed.  He  realized  the  danger  and 
attempted  to  escape,  but  was  killed  on  the 
platform.  Other  passengers  got  off  the  car 
and  were  uninjured.  One  who  reniained 
in  the  car  was  not  killed.  Held,  that  there 
was  no  evidence  to  establish  contributory 
negligence  on  the  part  of  intestate.  St. 
Louis,  I.  M.  (S-  5.  R.  Co.  v.  Maddry,  57  Ark. 
306,  21  S.  W.  Rep.  472. 


188.    In    alighting   from   train.— 

Where  a  passenger,  without  looking  or 
listening  for  approaching  trains,  leaves  his 
train  voluntarily  before  it  is  stopped  at  its 
station  and  before  it  is  time  for  the  train  to 
stop,  and  the  train  is  running  at  the  rate  of 
six  miles  an  hour  when  he  gets  off,  and  he 
is  then  run  against  by  a  tender  and  engine 
following  his  train  on  a  parallel  track,  and 
receives  injuries  resulting  in  his  death,  the 
passenger  contributes  directly  to  the  in- 
juries causing  his  death  Dewald  v.  Kansas 
City,  Ft.  S.  6f  G.  R.  Co.,  47  Am.  &•  Eng.  R. 
Cas.  557,  44  Kan  586,  24  Pac.  Rep.  not. 

Where  a  passenger  failed  to  leave  a  train 
until  it  was  in  motion,  in  the  absence  of 
any  mismanagement  of  the  train  this  was 
such  contributory  negligence  as  exonerated 
the  company  from  liability  for  his  death, 
Illinois  C.  R.  C,,'.  v.  Station,  54  ///.  1 33. — 
Quoted  in  Chicago  &  N.  W.  R.  Co.  v. 
Scates,  90  111.  586. 

As  a  train  approached  a  station  where 
plaintiff's  intestate  would  leave,  he  went  on 
the  car  platform  before  the  station  had 
been  called,  and  while  the  train  was  some 
900  feet  away  and  running  40  miles  an  hour. 
It  was  daylight,  at  a  place  where  the  in- 
testate was  familiar ;  and  while  standing 
there  he  was  thrown  down  by  the  oscillating 
of  the  train  and  killed.  Held,  that  it  was 
negligence  in  him  to  thus  get  on  the  car 
platform.  Herdman  v.  Ne%v  York,  L.  E.  &* 
W.  R.  Co.,  42  A'.  Y.  S.  R.  293,  62  Hun  621, 
17  iV.  Y.  Supp.  198. 

Defendant's  road  crossed  a  bridge  just 
before  reaching  the  crossing  of  the  track  of 
another  company.  Before  reaching  said 
track  the  train  was  stopped,  as  required  by 
law,  which  left  the  car  in  which  plaintiff's 
intestate  was  over  the  bridge.  It  was  dark, 
and  the  intestate,  thinking  that  he  was  at 
the  station  some  half  a  mile  ahead,  stepped 
off  and  fell  through  the  bridge  and  was 
drowned.  Held,  that  his  death  was  caused 
by  his  own  negligence.  Davis  v.  Lehigh 
Valley  R.  Co.,  46  N.  Y.  S.  R.  735,  19  A^.  Y. 
Supp.  516,  64  Hun  492. 

A  train  on  which  plaintiff's  intestate  rode 
arrived  at  a  station  only  a  minute  or  two 
before  an  express  train  going  in  the  oppo- 
site direction  was  due.  His  train  pulled  in 
on  the  east  track  next  to  the  platform,  but 
he  got  off  on  the  west  side  where  it  would 
be  necessary  to  cross  the  adjoining  track  on 
which  the  express  would  pass.  In  doing  so 
he  was  either  struck  by  the  express  or,  in 
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stepping  back  from  it,  fell  under  the  wheels 
of  the  other  train  and  was  killed.  It  ap- 
peared that  no  bell  was  rung  or  whistle 
sounded  on  the  approaching  express.  Held, 
tliat  getting  off  the  train  on  the  west  side 
was  not  negligenca  per  se,  and  inasmuch  as 
no  signals  had  been  given  he  was  not  negli- 
gent in  assuming  that  the  express  train 
would  not  arrive  until  he  had  time  to  get 
across  the  track.  Gonzales  v.  New  York  &* 
H.  R.  Co.,  39  Hffw.  Pr.  {JV.  Y.)  407.— Quot- 
ing Keller  v.  New  York  C.  R.  Co.,  24  How. 
Pr.  177. 

In  such  case,  at  a  subsequent  trial,  it  ap- 
peared that  the  vision  of  the  deceased  was 
imperfect,  but  that  he  could  see  from  90  to 
100  feet,  and  that  his  hearing  was  good, 
and  that  he  was  warned  by  another  passen- 
ger that  the  west  side  was  a  dangerous 
place  to  get  off.  Held,  that  the  court  should 
iiave  directed  a  verdict  for  the  defendant, 
though  it  was  negligent  in  the  manner  of 
running  the  express  train.  Gonzales  v.  JVeiu 
York  &-  H.  R.  Co.,  50  Ho7o.  Pr.  {JV.  Y.)  126. 
— Reviewing  Harty  v.  Central  R.  Co.,  42 
N.  Y.  468;  Gorton  v.  Erie  R.  Co.,  45  N.  Y. 
660;  Phillips  V.  Rensselaer  &  S.  R.  Co.,  49 
N.  Y.  177. 

189.  lu  leaving  station  after  aliglit- 
ing  tVoni  train.— Plaintiff's  intestate  got 
off  a  passenger  train  of  defendant  which 
had  just  arrived  in  a  small  incorporated 
town,  and  attempted  to  crawl  between  two 
cars  of  a  freight  train  standing  on  a  side 
track,  with  locomotive  attached  and  steam 
up,  ready  to  start,  which  stood  between 
him  and  the  depot.  Those  in  charge  of  the 
freight  train  did  not  see  him,  and  backed  it 
without  giving  proper  signals,  just  as  he 
got  between  the  cars.  Held,  the  conduct  of 
the  deceased  cannot  be  classed  less  than 
negligence,  bordering  on  recklessness,  and 
contributed  proximately  to  his  death,  and 
his  personal  .epresentative  cannot  recover, 
though  defendant  was  negligent  in  not 
giving  proper  signals  before  its  train  started, 
the  injury  not  having  been  inflicted  wan- 
tonly or  intentionally.  Memphis  &*  C.  R, 
Co.  V.  Copeland,  61  Ala.  376.— Approving 
IN  PART Stillson 7/.  Hannibal  &  St.  J.  R.  Co., 
7  Cent.  L.  J.  107.— Quoted  in  Alabama  G. 
S.  R.  Co.  V.  Hawk,  18  Am.  &  Eng.  R.  Cas. 
194,  72  Ala.  112,  47  Am.  Rep.  403. 

As  plaintiff's  intestate  was  about  to  leave 
the  train  a  conductor  cautioned  him  as  to 
the  danger  of  crossing  the  track  ;  but  imme- 
diately on  leaving  the  train  he  turned  his 


collar  up,  put  a  muffler  over  his  ears,  and, 
without  looking  or  listening,  went  on  the 
adjoining  track  and  was  killed  by  an  engine 
going  in  the  opposite  direction.  Held,  that 
a  nonsuit  was  properly  granted.  Meserole 
V.  Brooklyn  City  R.  Co.,  32  A^.  Y.  S.  R.  708, 
10  N.  Y.  Supp.  813,  57  Hun  591. 

Plaintiff's  testator  left  a  train  at  a  subur- 
ban station,  where  the  only  exit  was  across 
private  grounds  or  along  the  tracks.  While 
walking  along  one  track  he  stepped  to  an- 
other to  avoid  a  train,  and  was  struck  by 
still  another.  Held,  that  the  question  of  his 
contributory  negligence  was  for  the  jury. 
Ried  V.  New  York.  N.  H.  <S-  H.  R.  Co.,  44 
N.  Y.  S.  R.  688,  63  Hun  630, 17  A^.  Y.  Supp. 
801 ;  affirmed  in  136  A'.  K.  638,  mem.,  32  A'. 
E.  Rep.  1014,  49  N.  Y.  S.  R.  913.— Quot- 
ing Hulbert  v.  New  York  C.  R.  Co.,  40  N. 
Y.  145.  Reviewing  Hoffman  v.  New  York 
C.  &  H.  R.  R.  Co.,  75  N.  Y.  606. 

Where  a  passenger  alighted  from  a  train 
on  the  platform,  and  was  killed  in  attempt- 
ing to  cross  the  track  in  front  of  the  engine 
on  her  way  home,  and  the  evidence  was 
conflicting  as  to  her  conduct  and  also  as  to 
the  management  of  the  train,  it  was  proper 
to  submit  the  case  to  the  jury.  Delaware, 
L.  6-  W.  R.  Co.  V.  Jones,  128  Pa.  St.  308. 
18^//.  Rep.  330. 

100.  Wliile  out  of  train  and  pro- 
ceeding towards  station.— Plaintiff's 
testator  got  on  a  caboose  to  ride  to  a  sta- 
tion, though  it  was  not  intended  for  passen- 
gers. He  was  familiar  with  the  method  of 
running  trains  and  knew  that  the  caboose 
would  be  left  at  a  roundhouse  about  a  quar- 
ter of  a  mile  from  the  station.  After  leav- 
ing the  caboose  he  proceeded  to  walk  on 
the  tracks  toward  the  station,  but  while 
standing  for  a  moment  at  the  end  of  cars 
on  a  parallel  track  a  train  was  backed  down 
against  the  cars  and  propelled  them  against 
him,  causing  his  death.  Held,  that  the  facts 
showed  contributory  negligence  as  a  matter 
of  law.  Van  Schaick  v.  Hudson  River  R. 
Co., 43  A^.  Y.  527.— Distinguished  in  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Smith,  28  Kan. 
541.  Followed  in  O'Mara  v.  Delaware 
&  H.  Canal  Co.,  18  Hun  (N.  Y.)  192. 

lf>l.  Blind  or  intoxicated  paNsen- 
ger. — The  fact  that  intestate  was  almost 
blind  doesnot  make  him  chargcablewith  con- 
tributory negligence  in  attempting  to  travel 
without  an  attendant,  even  if  sight  would 
hp.ve  enabled  him  to  escape  injury;  since 
hii  blindness  was   not  the  juridical  cause 
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of  his  injury,  but  only  a  condition  that 
made  it  possible.  St.  Louis.  T.  M.  &•  S.  R. 
Co.  V.  Maddry,  57  Ark.  306,  21  5.  W.  Rep. 
472. 

A  passenger  under  the  influence  of  liquor 
got  out  of  a  railroad  car  on  a  bridge  at  the 
end  of  a  station  platform  when  the  train 
had  stopped  at  the  station.  The  bridge  was 
planked  over,  and  on  the  side  on  which  the 
passenger  got  ofT,  the  side  opposite  the  sta- 
tion platform,  the  space  between  the  track 
on  which  the  train  was  and  the  edge  of  the 
bridge  was  14  feet.  In  this  space  was  an- 
other track.  The  bridge  had  no  railing, 
and  the  passenger  fell  into  the  creek  be- 
neath and  was  so  injured  that  he  died.  In 
a  suit  for  damages  commenced  by  his  widow 
and  prosecuted  by  her  administrator  after 
her  death,  a  nonsuit  was  entered.  Held, 
not  error.  Deselnts  v,  Baltimore  &*  O.  R. 
Co.,  149  Pa.  St.  432,  24  At  I.  Rep.  283. 

c.  Of  Persons  Crossing  Track, 

102.  What  amounts  to  contribu- 
tory negligence.— (I)  Generally.— Ym- 
dom  from  contributory  negligence  must  be 
proved,  and  where  the  circumstances  point 
as  much  to  the  negligence  of  the  deceased 
as  to  its  absence,  or  point  in  neither  direc- 
tion, a  refusal  to  nonsuit  is  error.  Wiwi- 
rowski  V.  Lake  Shore  &*  M.  S.  R,  Co.,  124 
N.  Y.  420,  26  N.  E.  Rep.  1023,  36  N.  Y.  S. 
R.  405 ;  reversing  58  Hun  40,  33  N.  Y.  S. 
R.  666,   II  A^.  Y.  Supp.  361. 

Where  one  approaches  a  track  and  the 
view  is  temporarily  obstructed  by  escaping 
steam  and  smoke,  he  should  wait  until  it 
blows  away  before  attempting  to  cross  the 
track ;  and  if  he  fails  to  do  so,  and  is  killed, 
there  can  be  no  recovery ;  and  especially  is 
this  so  where  the  party  is  familiar  with  ♦he 
crossing  and  knows  the  danger.  McCrory 
V.  Chicago,  M.  &*  St.  P.  R.  Co.,  31  Fed.  Rep. 
531.  — Quoted  in  F1«  .cher  v.  Fitchburg 
R.  Co.,  149  Mass.  127,  3  L.  R.  A.  743,  21  N. 
E.  Rep.  302. — Heancy  v.  Long  Island  R.  Co., 
37  Am.  &*  Eng.  R.  Cas.  529,  112  A'^,  Y.  122, 
19  A^.  E.  Rep.  422,  20  A'.  Y.  S.  R.  296;  re- 
versing 9  N.  Y.  S.  R.  707.— Applied  in 
Hoffmann  71.  Fitchburg  R.  Co.,  67  Hun 
581,  51  N.  Y,  S.  R.  245.  22  N.  Y.  Supp. 
463.  Dl.STlNGUiSHED  IN  Puff  V.  Lehigh 
Vallev  R.  Co.,  71  Hun  577:  Haywood  v. 
New  York  C.  &  H.  R.  R.  Co.,  35  N.  Y  S. 
R.  748.  59  Hun  617,  13  N.  Y.  Supp.  177. 
Followed  in  Foran  v.  New  York  C.  ."ir  H. 


R.  R.  Co.,  64  Hun  510,  46  N.  Y.  S.  R.  423, 
19  N.  Y.  Supp.  417;  Whalen  v.  New  York 
C.  &  H.  R.  R.  Co.,  40  N.  Y.  S.  R.  566. 

Plaintiff's  decedent  was  guilty  of  such 
negligence,  in  walking  for  30  feet  in  plain 
view  of  an  approaching  train,  and  in  at- 
tempting to  cross  defendant's  track  at  a 
street  crossing  in  front  of  the  train,  as  to 
bar  a  recovery.  Graf  v.  Chicago  &•  N.  VV. 
R.  Co.,  94  Mich.  S79.  54  A^.  W.  Rep.  388. 

A  husband  cannot  recover  for  the  death 
of  his  wife,  killed  by  a  train  at  a  crossing, 
where  the  evidence  shows  that  the  killing 
was  the  result  either  of  his  own  carelessness 
in  driving  on  the  track  in  plain  view  of  the 
approaching  train,  or  his  horse  becoming 
unmanageable.  Pennsylvania  R.  Co.  v. 
Goodman,  62  Pa.  St.  329.— Quoted  in  St. 
Lawrence  &  O,  R.  Co.  v.  Lett,  1 1  Can.  Sup. 
Ct.  422. 

In  an  action  for  causing  death  by  a  mov- 
ing train,  there  can  be  no  recovery  where  it 
appears  that  the  train  was  moving  so  slowly 
as  to  warrant  the  conclusion  that  the  dan- 
ger-signal was  set ;  and  if  it  was  set,  it  was 
deceased's  duty  to  see  it,  or  seeing  it,  and 
failing  to  heed  it,  he  was  guilty  of  con- 
tributory negligence.  Rurnham  v.  Ai-w 
York,  P.  &•  B.  R.  Co.,  17  R.  I.  544.  23  Atl. 
Rep.  638. 

There  can  be  no  recovery  for  the  death  of 
one  killed  by  a  shunting  engine  in  a  railway 
yard  on  his  way  to  the  station  before  day- 
light, where  the  accident  was  due  to  the 
carelessness  of  the  deceased  and  not  to  the 
negligence  of  the  company's  servants.  Jones 
v.  Grand  Trunk  R.  Co.,  18  Can.  Sup.  Ct. 
696;  affirming  16  Out.  App.  37. 

Where  one  attempts  to  cross  a  track 
while  an  approaching  train  is  clearly  visible, 
and  the  engine  bell  is  ringing,  and  the 
guardian  or  gateman  is  warning  him  against 
the  danger,  there  can  be  no  recovery  for  his 
,  death.  Curran  v.  Grand  Trunk  R.  Co.,  5 
Mont.  Super,  i^x.  See  also  to  nearly  same 
effect  Carney  v.  Chicago,  St.  /'.,  M.  &*  O, 
R.  Co.,  46  Minn.  220,"  48  A'.  IV.  Rip.  912. 
Aiken  v.  Pennsylvania  R.  Co.,  41  /////.  &* 
Eng.  R.  Cas.  571,  130  Pa.  St.  380.  18  Atl. 
Rep.  619.— Distinguished  in  Schmidt  v. 
Philadelphia  &  R.  R.  Co.,  149  Pa.  St.  357. 
— Nicholson  v.  Erie  R.  Co.,  41  A'.  Y.  525. — 
Distinguishing  Driscoll  v,  Newark  &  R. 
L.  &  C.  Co.,  37  N.  Y.  638.— Approved  in 
Byrne  v.  New  York  C.  &  H.  R.  R.  Co.,  104 
N.  Y.  362,  10  N.  E.  Rep.  539,  5  N.  Y.  S.  R. 
722,  $8  Am.  Rep.  512.    Distinguished  in 
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Harry  7>.  New  York  C.  &  H.  R.  R.  Co.,  13 
Am.  &  Eiig.  R.  Cas.  61 5.  92  N.  Y.  289.  Re- 
VIEWED  IN  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  i/. 
Bingham.  29  Ohio  St.  364;  Davis  v.  Chicago 

6  N.  W.  R.  Co.,  15  Ani.  &  Eng.  R.  Cas.  424, 
58  Wis.  646,  46  Am.  Rep.  667. — Keynohls  v. 
.\av  York  C.  &*  //.  A'.  A'.  Co.,  58  N.  Y.  248, 

7  Am.  Ky.  Refi.  6 ;  rczu-r.u'iti^  2  T.  &*  C.  644. 
— AlM'LlEDiN  Hooper z/. Johnstown, G.&  K. 
H.  R.  Co.,  35  N.  Y.  S.  R.  503,  13  N.  Y.  Supp. 
151,  59  Hun  121.  Followed  in  Day  v. 
Flushing,  N.  S.  &  C.  R.  Co.,  75  N.  Y.  610; 
Wendell  v.  New  York  C.  &  H.  R.  R.  Co.,  14 
Am.  &  Eng.  R.  Cas.  663,  91  N.Y.  420;  Becht 
V.  Corbin,  92  N.  Y.  658 ;  Tucker  v.  New 
York  C.  &  H.  R.  R.  Co..  124  N.  Y.  308. 
Quoted  in  Halpin  v.  Third  Ave.  R.  Co.,  8 
].  Si  S.  (N.Y.)  175 ;  Pcaslee  v.  Chatham,  69 
Hun  (N.  Y.)  389.  Reviewed  in  O'Mara 
V.  Delaware  &  H.  Canal  Co.,  18  Hun  192; 
Craig  V.  Manhattan  R.  Co.,  13  Daly  (N.  Y.) 
214. — Langhoff  v.  Milwaukee  &*  P.  du 
C.  R.  Co.,  23  Wis.  43. —  Followed  in 
Dclancy  v.  Milwaukee  &  St.  P.  R.  Co.,  33 
Wis.  dT.—Cordell  v.  Ne7v  York  C.  Sf  H.  R. 
R.  Co.,7S  iV.  Y,  330.  JViwiro7i>ski  v.  Lake 
Shore  Sf*  M.  S.  R.  Co.,  1 24  A'.  Y.  420,  26  A^. 
E.  Refi,  1023,  36  N.  Y.  S.  R.  405 ;  reversing 
58  Hun  40,  33  A'.  Y.  S.  R.  666,  11  A^.  K. 
Sufifi.  361.  Moody  V.  Pacific  R.  Co.,  68  Mo. 
470. 

(2)  Illustrations. — It  appeared  from  the 
plaintiff's  evidence  that  the  plaintiff's  intes- 
tate, while  crossing  one  of  the  defendant's 
tracks  in  the  town  of  C,  known  as  the 
"  new  house  track,"  was  run  over  by  a  flat 
car  and  a  box  car  moving  of  their  own  mo- 
mentum upon  that  track;  that  the  deceased 
was  familiar  with  the  crossing,  knew  that 
no  flagman  was  kept  there,  and  knew  that 
cars  were  liable  to  be  moved  upon  that 
track  at  any  time;  that  the  evening  was 
cloudy  and  there  were  engines  fired  up  and 
emitting  smoke  in  the  vicinity,  so  that  the 
view  of  approaching  cars  would  be  partially 
obscured,  and  that  the  deceased,  though 
somewhat  deaf,  approached  the  track  in 
question  looking  downward.  Held,  that 
the  court  should  have  directed  a  verdict 
for  the  defendant  because  of  the  contribu- 
tory negligence  of  the  deceased.  Tierney 
v.  Chicago  &>  A'.  VV.  R.  Co.,  84  Mm  641,  51 
A'.  Jr.  Refi.  175. 

Plaintiff's  intestate  was  employed  in  a 
mill  which  stood  only  a  few  feet  from  de- 
fendant's track,  and  placed  two  bags  of 
Hour  on  his  shoulder,  completely  obstruct- 


ing his  view  of  approaching  trains  in  one 
direction  ;  and  upon  stepping  on  the  track 
was  killed  by  a  train  running  four  miles  an 
hour,  and  killed.  Held,  that  there  could  be 
no  recovery  for  his  death.  Rot  he  v.  Milwau- 
kee &^  St.  P.  R.  Co.,  21  Wis.  256.— DlSTiN- 
ouisiiED  in  Butler  v.  Milwaukee  k  St.  P. 
R.  Co.,  28  Wis.  487;  Gowcr  v.  Chicago,  M. 
&  St.  P.  R.  Co..  45  Wis.  1S2;  Duffy  v.  Chi- 
cago &  N.  W.  R.  Co..  32  Wis.  269.  Fol- 
lowed IN  Delancy  v.  Milwaukee  &  St.  P. 
R.  Co.,  33  Wis.  67. 

Plaintill's  intestate  was  killed  while 
crossing  a  side  track  by  cars  being  backed 
against  him.  It  appeared  that  a  train  was 
being  made  up,  and  two  cars  were  cut  loose 
for  the  purpose  of  shunting  them  past  the 
crossing.  Plaintiff  contended  that  the 
train  was  standing  still,  and  therefore,  de- 
ceased was  justified  in  attempting  to  cross. 
It  appeared  that  if  the  train  had  stopped,  it 
was  but  momentary,  and  that  the  circum- 
stances were  such  as  to  convince  one  that 
the  cars  were  part  of  the  train  and  liable  to 
be  moved  at  once.  Held,  that  the  facts 
showed  that  the  intestate  well  knew  the 
situation,  and  assumed  the  hazard  of  at- 
tempting to  cross  before  the  cars  could  be 
moved  to  the  crossing.  Mehegan  v.  New 
York  C.  Or'  H.  R.  R.  Co.,  46  A^.  Y.S.  R.497, 
19  A^.    Y.  .Sufifi.  444. 

Where  W.  drove  his  horses  upon  a  rail- 
road where  it  crossed  a  street,  without  giv- 
ing any  heed  to  the  signal  made,  or  to  the 
track,  until  he  came  very  near  it,  and  then, 
seeing  a  train  approach,  he  attempted  to 
cross  the  track  in  front  of  the  engine,  whip- 
ping his  horses  for  that  purpose,  which  be- 
came restive  and  uncontrollable,  and  a  col- 
lision ensued  by  which  W.  was  killed — 
held,  that  no  action  would  lie  by  his  admin- 
istratrix against  the  railroad  com[iany. 
Wilds  v.  Jludson  River  R.  Co.,  29  N.  J'.  31 5. 
— FoLi.owi.NO  Spencer  v.  Utica  &  S.  \i. 
Co.,  5  Barb.  (N.  Y.)  337  ;  Sieves?'.  Oswego  cS: 
S.  R.  Co..  18  N.  Y.  422.— Quoted  in  Wil- 
cox V.  Rome.  W.  &  O.  R.  Co..  39  N.  Y.  358. 

Plaintill's  intestate,  who  was  familiar 
with  the  crossing,  attempted  to  drive 
across  the  track  at  a  trot,  against  the  warn- 
ings of  the  flagman.  There  was  no  evi- 
dence tending  to  show  that  the  view  of  ap- 
proaching trains  was  obstructed.  Held, 
not  sufFicient  to  establish  due  care,  and  no 
recovery  could  be  had.  Mulligan  v.  A'iw 
York  C.  .^  H.  R.  R.  Co.,  33  N.  Y.  S.R.  534, 
58  Hun  602,  II  A'.  Y.  Sufifi.  452.— Review- 
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ING  Colt  V.  Sixth  Ave.  R.  Co.,  49  N.  Y.671. 
—Reviewed  in  Nolan  v.  New  York  C.  & 
H.  R.  R.  Co..  40  N.  Y.  S.  R.  848. 

For  a  considerable  time  before  the  acci- 
dent the  deceased  had  been  engaged  in 
driving  a  baggage  express  wagon  to  and 
from  defendant's  depot  in  a  city.  At  the 
time  of  the  accident  he  started  from  the 
baggage  room  and  drove  about  a  block 
along  a  track  in  the  face  of  an  incoming 
train,  when  he  undertook  to  cross  the  track 
between  the  approaching  train  and  a  stand- 
ing engine,  though  he  might  have  remained 
in  safety  where  he  was.  The  evidence 
showed  that  there  was  nothing  to  have  pre- 
vented his  seeing  ttie  train  a  sufficient 
length  of  time  to  have  avoided  it.  NM, 
that  a  complaint  for  his  death  was  properly 
dismissed  on  the  ground  of  contributory 
negligence.  Fitzpatrick  v.  Neiv  York,  N. 
H.  &•  //.  K.  Co.,  16  J.  &-  5.  (A^.  v.)  539. 

1923.  Wlint  does  not  show  contrib- 
utory ne{;ligcnce.  —  Plaintiff's  intestate 
was  killed  by  an  engine  running  45  to  50 
miles  an  hour,  while  attempting  to  drive 
across  a  track  where  the  view  was  ob- 
structed until  the  horse  was  almost  on  the 
track.  The  train  approached  without  sig- 
nals, and  several  witnesses  testified  thtxx. 
they  could  not  hear  its  approach  though 
they  listened.  Held,  sufficient  to  justify  a 
finding  that  the  deceased  exercised  due 
care.  Skinner  v.  Prospect  Park  &*  C,  I.  R. 
Co.,  51  A^.  Y.  S.R.  SS4, 67  //un  649, 22  N.  Y. 
Sufip.  30. 

A  train  was  cut  in  two  and  run  through  a 
populous  village  in  two  sections.  When 
the  engine  and  cars  attached  passed  a  cer- 
tain street,  the  deceased  stood  at  the  head 
of  his  horse,  which  was  hitched  to  a  buggy, 
some  70  feet  from  the  track.  The  horse 
became  frightened,  and  in  his  effort  to  hold 
him  the  deceased  was  drawn  upon  the 
track  and  killed  by  the  rear  section.  Held: 
(i)  that  he  was  chargeable  with  contrib- 
utory negligence  if  he  actually  saw  the  cars 
approaching;  (2)  that  it  was  for  the  jury 
to  determine  whether  he  was  negligent 
in  not  seeing  the  rear  section.  Butler  v. 
Milwaukee  ««•  St.  P.  R.  Co.,  28  Wis.  487.  5 
Am.  Ry.  Rep.  454.— Followed  in  Delaney 
V.  Milwaukee  &  St.  P.  R.  Co.,  33  Wis.  67. 

In  such  case  the  deceased  had  a  right  to 
prevent  the  escape  of  his  horse,  and  the 
fact  that  the  risk  was  increased  by  the  con- 
duct of  the  horse  will  not  relieve  the  com- 
pany from  liability  for  its  own  negligence. 


Butler  V.  Milwaukee  &•  St.  P.  R.  Co.,  28 
Wis.  487,  5  Am.  Ry.  Rep.  454.— DISTIN- 
GUISHING Rothe  V.  Milwaukee  &  St.  P.  R. 
Co.,  21  Wis.  256. 

Plaintiff's  intestate  was  last  seen  alive 
walking  beside  a  switch  track  in  defend- 
ant's yard,  going  eastward  towards  a  street 
which  crossed  said  yard  from  north  to 
south.  It  was  a  cold  and  stormy  day,  and 
he  had  a  shawl  about  his  head  and  ears. 
His  dead  body  was  found  on  the  switch 
track  about  fifteen  feet  east  of  a  sidewalk 
which  ran  along  the  west  side  of  said  street. 
Blood  was  found  on  the  east  side  of  that 
sidewalk  and  thence  along  the  track  to  the 
spot  where  the  body  was  found.  He  had 
been  struck  and  killed  by  cars  which  had 
passed  him  going  westward  and  which  had 
then  been  pushed  upon  said  switch  track 
and  negligently  left  to  run  eastward  unat- 
tended. Upon  the  evidence,  showing  the 
foregoing  facts  among  others^//<7</,  that 
the  jury  might  properly  have  found  that  tlie 
deceased,  when  struck  by  the  cars,  was  on 
the  sidewalk,  where  he  had  a  right  to  be, 
and  that  he  was  not  guilty  of  any  contribu- 
tory negligence  in  failing  to  see  the  cars  as 
they  approached  him.  Phillips  v.  Mil- 
waukee &*  N.  R.  Co.,  77  Wis.  349,  46  A',  ff. 

Hep.  543- 
194.  Duty  to  stop,  look,  and  listen. 

— (i)  In  general. — A  person  who  attempts 
to  cross  a  railroad  track  in  front  of  an  ap- 
proaching train  without  looking  up  or 
down  the  track  is  guilty  of  such  negligence 
as  bars  a  recovery  of  damages  by  his  admin- 
istrator for  injuries  causing  his  death,  un- 
less the  defense  of  contributory  negligence 
is  overcome  by  proof  of  such  gross  negli- 
gence on  the  part  of  the  persons  in  charge 
of  the  train,  as  amounts  to  recklessness, 
wantonness,  or  intentional  wrong.  Leak  v. 
Georgia  Pac.  R.  Co.,  90  Ala.  161,  8  So.  Rep. 
245.  Northern  C.  R.  Co.  v.  State,  6  Am.  &* 
Eng.  R.  Cas.  66,  54  Md.  113.  Day\.  Flush- 
ing, N.  S.  <S-  C.  R.  Co.,  75  A^.  Y.  610.— 
Following  Reynolds  w.  New  York  C.&  H. 
R.  R.  Co.,  58  N.  Y.  2\%.—Irey  v.  Pennsyl- 
vania  R.  Co.,  132  Pa.  St.  563,  19  Atl.  Rep. 
341.  Hamilton  v.  Delaware,  L.  &*  W,  R. 
Ctf.,50  A^.  /.  L.  263,  II  Cent.  Rep.  562,  13 
Atl.  Rep.  29.  Connelly  v.  New  York  C.  6- 
H.  R.  R.  Co.,  8  Am.  <S-  Eng.  R.  Cas.  459.  88 
A'.  Y.  346;  reversing  25  Hun  311.  —  AP- 
PROVED IN  Seefeld  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  32  Am.  &  Eng.  R.  Cas.  109,  70  Wis. 
216,  35  N.  W.  Rep.  278. 
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There  can  be  no  recovery  for  the  death 
of  one  who  drives  on  a  track  with  head  and 
face  closely  wrapped,  and  looicing  in  the  op- 
posite direction  from  which  the  train  ap- 
proached, where  the  train  was  properly 
managed  and  could  have  been  seen  in 
time  to  prevent  the  accident.  Chicago,  St. 
P.  &*  K.  C.  R.  Co.  V.  Anderson,  47  ///.  App. 
91.  Kodrian  v.  New  York,  N.  H.  &*  H. 
R,  Co.,  125  N.  v.  526,  26  JV.  E.  Rep.  741, 
35  N.  Y.  S.  R.  814  ;  reversing  28  N.  Y.  S. 
R.  625,  7  N.  Y.  Supp.  81 1. — Distinguished 
IN  Wallace  v.  Central  Vt.  R.  Co.,  138  N.  Y. 
302,  52  N.  Y.  S.  R.  351. 

The  deceased  was  killed  at  a  point  where 
defendant's  track  and  the  track  of  another 
company  were  about  15  feet  apart.  He  was 
on  the  track  of  the  other  company  when  he 
saw  a  train  approaching  a  little  ahead  of 
defendant's  train,  and  stepped  from  that 
track  to  defendant's  track.  There  was  a 
curve  near  by,  and  a  dense  smoke  from  the 
first  train  settled  over  the  track  which  would 
prevent  the  deceased  from  being  seen. 
Held,  that  he  had  no  right  to  be  on  either 
track,  and  as  it  appeared  that  he  could  have 
stepped  on  to  the  highway  outside  of  *he 
track,  or  stood  safely  between  the  tracks, 
his  death  was  the  result  of  his  own  careless- 
ness. East  Tenn.,  V.  &*  G.  R.  Co.  v.  Hart- 
ley, 73  Ga.  5. 

The  approach  by  a  public  road  crossing  a 
railroad  was  particularly  dangerous,  because 
the  railroad  from  natural  and  other  obstruc- 
tions could  not  be  seen  nor  the  whistle 
heard.  The  deceased  in  approaching  the 
railroad  did  not  stop  to  listen,  etc.  In 
crossing  the  railroad  he  was  killed  by  the 
locomotive.  Held,  that  the  deceased  was 
guilty  of  negligence  and  his  family  could 
not  recover  damages  for  his  death.  Penn- 
sylvania R.  Co.  V.  Beale,  73  Pa.  St.  504,  6 
Am.  Ry.  Rep.  158. 

The  deceased  was  walking  home  while  a 
rainstorm  was  approaching.  As  he  was 
passing  over  the  railroad  crossing  he  was 
struck  by  a  freight  car  backing  from  the 
north  and  killed.  Action  was  brought  by 
the  administrator  of  the  deceased  to  recover 
damages.  The  evidence  showed  that  the 
deceased  was  in  full  possession  of  his  sight 
and  hearing,  that  he  was  well  acquainted 
with  the  crossing,  that  the  night  was  dark 
and  stormy,  and  that  he  did  not  stop  and 
listen.  Held,  that  he  was  guilty  of  such 
contributory  negligence  as  would  defeat  a 
recovery  of  damages  for  his  death.    Mynn- 


ing  V.  Detroit,  L.  <S-  N.  R.  Co.,  28  Am.  <S- 
Eng.  R.  Cas.  665, 64  Mich.  93,  31  A^  IV.  Rep. 
147.— Quoting  Beisiegel  v.  New  York  C. 
R.  Co.,  34  N.  Y.  622,40  N.  Y.  9;  Grippen  v. 
New  York  C.  R.  Co.,  40  N.  Y.  34. 

In  an  action  by  a  husband  to  recover 
damages  for  the  death  of  his  wife,  killed  at 
a  grade  crossing,  it  is  proper  to  enter  a 
compulsory  nonsuit  where  the  evidence  for 
the  plaintiff  shows  that,  at  the  point  where 
the  accident  occurred,  there  were  three 
main  tracks  and  a  siding,  and  the  deceased 
crossed  the  siding  and  one  track  before  she 
reached  the  track  upon  which  she  was 
struck,  and  that  on  both  the  siding  and  the 
first  track  she  could  have  had  an  unob- 
structed view  of  the  railroad  for  a  distance 
of  nine  hundred  feet  in  the  direction  from 
which  the  train  came  which  struck  her. 
Lees  V.  Philadelphia  <S-  A'.  R.  Co.,  154  Pa. 
St.  46,  25  At  I.  Rep.  1 04 1. 

(2)  Where  train  could  have  been  seen  if 
looked  for.— II  the  deceased,  by  the  exercise 
of  ordinary  care,  could  have  seen  the  ap- 
proach of  the  train,  and  he  failed  to  do  so, 
his  failure  would  bar  a  recovery,  unless  the 
defendant  was  guilty  of  negligence  so  gross 
as  to  amount  to  a  wilful  disregard  of  the 
rights  or  the  safety  of  the  public.  Chicago 
&^  N.  IV.  R.  Co.  V.  Dunleavy,  39  Am.  &» 
Eng.  R.  Cas.  381,  129  ///.  132,  22  A^.  E.  Rep. 
1 5 ;  affirming  rj  HI.  App.  438.  Bronk  v. 
New  York  &>  N.  H.  R.  Co.,  5  Daly  {N.  F.) 
454.  Mitchell  V.  New  York  C.  6^  H.  R.  R. 
Co.,  64  A^.  Y.  655 ;  affirming  2  Hun  535,  5 
T.&'C.i  22.  Cullen  v.  Delaware  &•  H.  Ca- 
nal Co.,  113  A^.  Y.  667,  2  Silv.  App.  255,  21 
A^.  E.  Rep.  716,  23  N.  Y.  S.  R.  719;  revers- 
ing 40  Hun  637,  ;«t7«.— Distinguished  in 
Wallace  v.  Central  Vt.  R.  Co.,  138  N.  Y. 
302,  52  N.  Y.  S.  R.  351. —  Ward  v.  Rochester 
Elec.  R.  a>.,  43  A'.  Y.  S.  R.  84,  17  A.  K.  Supp. 
427.  Krauss  v.  Wallkill  Valley  R.  Co.,  52 
A^.  Y.  S.  R.  838,  23  A^.  Y.  Supp.  432, 69  Hun 
482.  Hansen  v.  Chicago,  M.  <S-  St.  P.  R. 
Co.,  83  Wis.  631,  53  A^.  W.  Rep.  909. 

Plaintiff's  intestate  was  killed  while  at- 
tempting to  cross  a  track  before  an  engine 
carrying  a  headlight  which  lighted  the  track 
for  1 50  to  200  feet  in  advance.  It  appeared 
that  lie  could  have  both  seen  and  heard  the 
engine  if  he  had  looked  and  listened.  The 
facts  showed  that  he  either  did  not  see  the 
engine,  or  seeing  it,  attempted  to  cross  in 
front  of  it  and  fell  on  the  track.  Held,  that 
in  either  event  he  was  negligent,  and  a  non- 
suit was  properly  allowed.    O'Donnellw.  New 
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York  C.  &*  H.  R.  R.  Co.,  12  N.  V.  S.  R.  206 
46  //««  678,  ;«*•;«  ;  affirmed  in  w^N.  K641, 
tnem.,  21  A'.  E.  Rep.  414,  22  A^.  Y.  S.  R.  997. 

PlaintitT's  intestate  was  killed  while 
crossing  defendant's  tracks  at  a  point 
where,  for  a  long  time,  people  had  been  cross- 
ing in  large  numbers  daily  without  objection 
by  defendant.  The  place  was  in  constant 
use  by  the  company  as  part  of  its  switching 
yards,  and  there  were  generally  several 
trains  on  the  tracks,  completely  blockingthe 
crossing,  but  the  people  were  accustomed 
to  crawl  under,  through,  or  between  the 
cars.  The  deceased,  who  was  familiar  with 
the  crossing,  was  attempting  to  pass  through 
a  narrow  opening  between  cars  standing  on 
the  crossing,  and  was  crushed  by  their  com- 
ing together.  If  she  had  looked  she  could 
have  seen  the  cars,  by  the  impact  of  which 
the  opening  was  closed,  coming  down  the 
track.  Beyond  the  opening  the  way  was 
blocked  by  several  solid  trains,  and  there 
was  nothing  to  indicate  that  the  opening 
was  left  to  allow  people  to  pass  through  it. 
Held,  that  whether  the  crossing  was  a  legal 
highway  or  not,  the  deceased  was  guilty  of 
contributory  negligence  preventing  a  recov- 
ery. Flynn  v.  Eastern  M.  R.  Co.,  83  Wis. 
238,  53  A^.  W.  Rep.  494. 

(3)  Presumption  that  deceased  did  not 
look. — Where  it  is  found  that  the  person 
killed  could,  by  looking,  have  seen  the  ap- 
proaching train  in  time  to  have  avoided 
injury,  and  that  there  was  nothing  to  pre- 
vent him,  before  reaching  the  track,  from 
seeing  the  train,  it  will  be  presumed  that  he 
eitlier  did  not  look  or  that  he  deliberately 
took  the  risk  of  attempting  to  cross,  not- 
withstanding the  danger.  Chicago  &*  E.  I. 
R.  Co.  V.  Hedges,  37  Am.  &*  Eng.  R.  Cas. 
516,  1 18  Ind.  5,  20  A'.  E.  Rep.  530.  Ohio&' 
M.  R.  Co.  V.  Hill,  1 17  Ind.  56,  18  A^.  £•.  Rep. 
461.  Wilcox  V.  Rome,  W.  &*  O.  R.  Co.,  39 
N.  Y.  358.  —  Distinguishing  Brown  v. 
New  York  C.  R.  Co.,  32  N.  Y.  597;  Still  well 
V.  New  York  C.  R.  Co.,  34  N.  Y.  29;  Bei- 
seigel  V.  New  York  C.  R.  Co.,  34  N.  Y,  622 ; 
Ernst  V.  Hudson  River  R.  Co.,  35  N,  Y.  9. — 
Applied  in  Parsons  v.  New  York  C.  &  H. 
R.  R.  Co..  37  Hun  (N.  Y.)  128.  Distin- 
guished IN  Gillespie  v.  Newburgh,  54  N. 
Y.  468 ;  Massoth  v.  Delaware  &  H.  Canal 
Co.,  64  N.  Y.  524;  Gonzales  v.  New  York  & 
H,  R.  Co.,  39  How.  Pr.  (N.  Y.)  407,  Fol- 
lowed IN  Gonzales  x>.  New  York  &  H.  R. 
Co.,  38  N.  Y.  440.  Quoted  in  Bellefon- 
taine  R.  Co.  v.  Hunter,  33  Ind.  335 ;  Orms- 


bee  V.  Boston  &  P.  R.  Corp.,  14  R.  I,  102, 
51  Am.  Rep.  354.  Reviewed  in  State 
V.  Maine  C.  R.  Co.,  19  Am.  &  Eng.  R.  Cas. 
312,  76  Me.  357,  49  Am.  Rep.  622. 

(4)  Rule  applied  to  drivers  of  teams. — 
Where  a  traveler  upon  a  highway,  in  ap- 
proaching a  railroad  track,  neglects  to 
look  out  from  his  covered  carriage  until  his 
horse  is  upon  the  track,  and  is  then  struck 
and  killed  by  a  passing  train,  he  is  guilty  of 
such  contributory  negligence  as  will  defeat 
an  action  by  his  administrator  to  recover 
damages  for  his  death ;  and  an  instruction 
that  no  failure  on  the  part  of  the  railroad 
company  to  do  its  duty  could  excuse 
the  failure  of  deceased  to  use  his  sense  of 
sight  and  hearing  is  proper.  I\'ew  York, 
P.  &>  N.  R.  Co.  V.  Kellam,  32  Am.  &*  Eng. 
R.  Cas.  114,  83  Va.  851,  3  S.  E.  Rep.  703.— 
Quoting  Dublin,  W.  &  W.  R.  Co.  v.  Slat- 
tery,  L.  R.  3  App.  Cas.  1155;  Schofield  v. 
Chicago,  M  &  St.  P.  R.  Co.,  114U.  S.  615.— 
Reviewed  in  Mark  v.  Petersburg  R.  Co., 
88  Va.  I . — Harris  v.  Minneapolis  6-  St.  L. 
R,  Co.,  37  Minn.  47,  33  A'.  W.  Rep.  12. 

A  team  collided  with  a  railway  train  at  a 
road  crossing,  and  the  driver  was  killed. 
The  railroad  and  the  highway  were  both 
below  the  general  surface  of  the  ground, 
and  an  approaching  train  could  only  be  seen 
occasionally  by  one  driving  towards  the 
crossing.  The  driver  was  familiar  with  the 
crossing,  but,  except  that  he  checked  his 
team  for  a  moment,  some  four  rods  from 
the  crossing,  he  did  not  appear  to  have  ob- 
served any  precaution.  The  engine  whistle 
was  duly  sounded  when  the  crossing  was 
approached.  Held,  that  the  driver  of  the 
team  was  chargeable  with  negligence  di- 
rectly contributing  to  the  collision,  and  that 
no  action  would  lie  by  his  administrator 
against  the  railroad  company.  Haas  v. 
Grand  Rapids  &*  I.  R.  Co.,  8  Am.  &>  Eng. 
R.  Cas.  268,  47  Mich.  401,  11  A'.  W.  Rep. 
216. — Distinguished  in  Sanborn  v.  Detroit, 
B.  C.  &  A.  R.  Co.,  91  Mich.  538 ;  Ransom  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  19  Am.  & 
Eng.  R.  Cas.  16,  62  Wis.  178,  51  Am.  Rep. 
718. 

In  an  action  for  killing  a  father  and  his 
son,  about  six  years  old,  the  evidence  for 
plaintiff  showed  that  the  father  was  driving 
two  horses  hitched  to  a  wagon,  on  a  high- 
way, at  a  slow  walk,  and  they  were  killed  at  a 
crossing  by  an  extra  train,  not  running  on 
schedule  time.  There  was  a  conflict  of  evi- 
dence as  to  whether  the  train  could  have 
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been  seen,  but  it  was  agreed  that  the  train 
approached  without  signals,  but  made 
plenty  of  other  noise,  and  that  it  could  have 
Ijeen  both  seen  and  heard  ;  that  he  ap- 
proached the  crossing  without  stopping  to 
.  look  or  listen,  and  that  the  ratliii..;  of  his 
wagon  tended  to  prevent  his  hearing  the 
train.  Held,  that  a  demurrer  tf  the  evi- 
dence should  have  been  sustained.  Heme 
V.  St.  Louis,  K.  C.  Sf  N.  A\  Co.,  2  Aph.  &* 
EtiX-  '^'-  ^"^^  212,  71  Afj.  636. 

Plaintiflf's  intestate,  who  was  driving  with 
his  ears  covered,  was  killed  at  a  crossing 
where  he  was  familiar  by  a  train  running 
behind  time.  At  points  tlie  view  of  the 
track  was  obstructed,  but  at  one  place,  1 50 
feet  from  the  track,  the  approaching  train 
could  be  seen.  On  the  part  of  plaintiff  the 
evidence  showed  that  the  deceased  ap- 
proached the  crossing,  driving  at  a  slow  trot, 
and  sitting  sideways,  and  when  within  25 
or  30  feet  of  the  track  saw  the  train,  and 
then  tried  to  stop  his  team,  and  jumped  to 
the  ground,  but  was  carried  on  the  track 
and  killed.  The  noise  of  the  train  could  be 
distinctly  heard  for  a  distance  of  1000  feet. 
Ne/ii,  that  a  nonsuit  should  have  been  al- 
lowed on  the  ground  of  contributory  negli- 
gence. Sa//er  v.  l///ca  A^  B.  A'.  A'.  Co. ,  75  ^V. 
V.  273;  reversing  i-^Hun  187. — Reviewing 
Haight  V.  New  York  C.  R.  Co.,  7  Lans.  (N. 
V.)  M. 

T.,  plaintiff's  intestate,  was  killed  at  a 
crossing  on  defendant's  road.  The  road 
crossed  the  track  at  an  acute  angle.  There 
was  no  obstacle  to  prevent  seeing  an  ap- 
proaching train  for  more  than  half  a  mile 
from  the  crossing.  T.  was  driving  a  gentle 
horse,  and  the  condition  of  the  road  was 
such  as  to  prevent  fast  driving.  The  night 
was  dark  and  misty,  but  it  appeared  by 
plaintiff's  own  witnesses  that  the  headlight 
of  t..e  engine  could  have  been  seen  at  a  dis- 
tance much  more  than  sufficient  to  have 
given  him  warning,  and,  had  lie  been  look- 
ing, to  have  enabled  him  to  escape  injury. 
Held,  that  the  evidence  was  insulTicient  to 
make  the  question  of  contributory  negli- 
gence one  of  fact;  and  that  a  refusal  to  non- 
suit was  error.  Tolman  v.  Syracuse,  R  &■• 
A'.  V.  A\  Co.,  23  Am.  <S-  JiMg.  A'.  Cas.  313, 
98  N.  V.  198;  reversing  31  Hun  397.— 
Quoted  in  Brickell  v.  New  York  C.  &  H. 
R,  R.  Co.,  42  Am.  &  Eng.  R.  Cas.  107,  120 
N.  Y.  290.  24  N.  E.  Rep.  449,  30  N.  Y.  S.  R. 
932;  Flanagan  v.  New  York,  N.  H.  &  H.  R. 
Co..  29  N.  Y.  S.  R.  543,  8  N.  Y.  Supp.  744. 


Plaintiff's  intestate  was  killed  before  it 
was  light  in  the  morning  at  a  grade  crossing 
where  he  was  familiar,  while  driving  a  cov- 
ered milk  wagon ;  but  it  did  not  appear 
that  it  was  not  light  enough  for  a  train  with- 
out a  iicadlight  to  be  seen,  or  that  the  en- 
gine had  no  headlight.  No  one  saw  the 
accident,  and  there  was  no  direct  evidence 
of  the  conduct  of  the  deceased  at  the  time. 
Held,  that  a  nonsuit  was  properly  allowed. 
Glendening  \.  Sharp,  22  Hun  (.X.  }'.)  78. — 
Quoting  Cordell  v.  New  York  C.  &  H.  R. 
R.  Co..  75  N.  Y.  330. 

105.  Efl'cct  of  o1>striictC(l  view  of 
track. — Plaintiff's  intestate  was  driving, 
with  a  companion,  and  when  within  200  feet 
of  a  crossing  they  stopped  and  looked  in 
both  directions  for  trains;  but  beyond  that 
point  the  view  of  the  track  was  obstructed 
until  within  27  feet  of  it.  A  short  time  after 
the  accident  certain  box  cars  were  standing 
on  a  siding,  but  there  was  a  conflict  of  evi- 
dence as  to  whether  they  were  there  at  the 
time  of  the  accident;  but  it  was  admitted 
that  if  they  were  there  they  completely  ob- 
structed the  view.  Held,  sufficient  evidence 
to  justify  a  jury  in  finding  that  the  deceased 
exercised  due  care.  Hermans  v.  New  York 
C.  &*  H.  R.  A\  Co.,  43  A'.  V.  S.  H.  900.  63 
Hun  625,  mem.,  17  A^.  V.  Supp.  319;  a/- 
firmed  in  137  N.  Y.  558,  mem.,  33  A^.  E. 
Kep.  337.  SO  N.   Y.  S.  A\  932. 

Plaintiff's  intestate,  who  was  driving,  ap- 
proached a  crossing  just  after  a  train  had 
passed,  the  noise  of  which  was  still  audible, 
and  was  struck  by  another  train,  ffis  view 
of  the  approaching  train  was  obstructed  by 
standing  cars  until  he  was  too  near  the  track 
to  avoid  the  collision.  Held,  that  his  fail- 
ure to  see  or  hear  the  train  was  not  con- 
tributory negligence.  Ingersollw.  Nenv  York 
C.  &>  H.  R.  R.  Co.,  6  T.  &-C.  (N.  Y.)  416, 
4  Hun  277,  mem.;  affirmed  (?)  66  A^.  J'.  612, 
mem. — Reviewing  Davis  v.  New  York  C. 
&  H.  R.  R.  Co.,  47  N.  Y.  403;  Mackay  T/. 
New  York  C.  R.  Co..  35  N.  Y.  78;  Richard- 
son V.  New  York  C.  R.  Co.,  45  N.  Y.  849. 

Deceased  was  killed  at  a  city  crossing 
where  there  were  a  number  of  tracks.  There 
was  much  confusion  and  noise  caused  by 
passing  trains  and  steam  escaping  from  en- 
gines, as  well  as  by  other  persons  driving; 
and  the  view  was  obstructed  both  by  trains 
and  wagons.  Held,  that  it  could  not  be  said 
as  a  matter  of  law  that  deceased  was  guilty 
of  contributory  negligence  in  failing  to  look 
and  listen,  as  it  was  doubtful  whether  he 
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could  have  seen  or  heard  if  he  had  done  so. 
Enders  v.  Lake  Shore  &*  M.  S.  R.  Co.,  2  N. 
V.  Supp.  719. 

Plaintifl's  intestate  was  Icilled  while  at- 
tempting to  cross  where  there  was  a  double 
track.  A  train  had  justpassed  on  the  track 
first  approached,  and  there  was  evidence 
tending  to  show  that  the  smoke  from  it 
settled  so  that  a  train  approaching  over  the 
other  track  could  not  be  seen.  It  was  a 
drizzly  morning,  and  the  train  approached 
without  signals.  Held,  that  his  conduct 
did  not  amount  to  contributory  negligence 
as  a  matter  of  law.  Heaney  v.  Long  Island 
R.  Co.,  9  N.  V.  S.  R.  707.— Distinguishing 
Donlon  v.  Long  Island  R.  Co.,  29  Hun  (N. 
Y.)  674.  Quoting  Gripjpen  v.  New  York 
C.  R.  Co.,  40  N.  Y.  34. 

If  the  view  of  one  who  is  about  to  cross 
a  track  is  temporarily  obstructed  by  smoke 
from  passing  trains,  and  he  knows  it,  it  is 
his  duty  to  wait  until  the  smoke  has  lifted ; 
but  in  this  case  there  was  evidence  showing 
that  a  heavy  mist  existed  and  had  settled 
between  the  deceased  and  such  smoke, 
such  as  would  justify  a  jury  in  finding  that 
the  smoke  would  obstruct  the  view  without 
the  deceased  knowing  it.  Held,  under  such 
circumstances  that  he  was  not  guilty  of 
contributory  negligence  in  failing  to  look. 
Heaney  v.  Long  Island  R.  Co.,  9  N.  V.  S.  R. 
707. 

196.  Effect  of  defective  condition 
of  crossing^.  —  Defendant  was  operating 
as  lessee  the  road  of  another  railroad  cor- 
poration, which  was  built  under  the  N.  Y. 
Act  of  1850  (Laws  of  1850,  ch.  140).  The 
road  was  laid  through  a  street  in  the  city  of 
U.,  which  was  not  restored  to  its  former 
state  as  required  by  said  act  (§  28,  sub.  5), 
the  rails  being  left  projecting  about  four 
and  one  half  inches  above  the  surface  of 
the  street,  without  any  planking  or  filling 
between  them.  M.,  plaintiff's  intestate,  was 
peddling  kindling  wood  in  said  street  with 
a  horse  and  wagon,  which  he  left  near  the 
sidewalk  while  he  stepped  across  the  walk, 
about  six  feet  from  the  wagon,  to  solicit  a 
purchase.  An  approaching  train  frightened 
the  horse,  which  ran  diagonally  across  the 
railroad  track.  The  hind  wheel  of  the 
wagon  caught  upon  and  slid  along  the  fur- 
ther rail.  About  the  time  the  horse  started, 
the  attention  of  M.  was  called  to  the  ap- 
proaching train,  then  between  200  and  300 
feet  distant.  He  at  once  ran  to  catch  his 
horse;  he  crossed  the  track,  seized  hold 


of  the  harness  of  the  horse,  when  the  en- 
gine struck  the  hind  wheel  of  the  wagon, 
and  M.  was  thrown  upon  the  track  and 
killed.  The  rails  in  use  at  the  time  of  the 
accident  were  laid  by  defendant.  An  ordi- 
nance of  the  city  prohibited  defendant  from 
running  its  trains  through  the  city  at  a  rate 
exceeding  eight  miles  an  hour;  the  train 
was  running  about  twelve  miles  an  hour. 
In  an  action  to  recover  damages— >4f/</.-  (i) 
that  the  evidence  justified  a  finding  of  neg- 
ligence on  the  part  of  defendant,  and  of  the 
absence  of  contributory  negligence  on  the 
part  of  M. ;  (2)  that  in  the  absence  of  proof 
that  the  horse  was  vicious,  unsafe,  or  un- 
manageable, it  was  not  negligence  per  sefor 
M.  to  leave  his  horse  unfastened  when  he 
was  near  enough  so  that  he  might  reason- 
ably expect  to  control  him,  in  an  emer- 
gency, by  his  voice,  or  to  reach  him  before 
he  could  escape;  (3)  that  it  could  not  be 
said,  as  matter  of  law,  that  he  violated  an 
ordinance  of  the  city  which  forbade  any 
person  leaving  a  horse  in  the  street  unless 
securely  tied  ;  (4)  that  defendant  could  not 
escape  liability  for  the  condition  of  the 
road  because  it  was  lessee.  Wasmer  v. 
Delaware,  L.  &*  W.  R.  Co.,  i  Am.  &'  Eng. 
R.  Cas.  122,  80  N.  y.2i2,  36  Am.  Rep.  608. 
—Distinguishing  Gray  v.  Second  Ave.  R. 
Co.,  65  N.  Y.  561.— Distinguished  in  Egan 
V.  Forty-second  St.,  M.  &  St.  N.  A.  R.  Co.. 
4  N.  Y.  Supp.  530.  Quoted  in  Northrup 
V.  New  York,  O.  &  W.  R.  Co.,  37  Hun  (N. 

Y.)  295- 

It  seems  that  even  if  M.  was  chargeable 
with  negligence  in  leaving  his  horse  in  the 
street,  this  could  not  defeat  the  action,  as 
such  negligence  was  not  in  any  proper 
sense  the  immediate  or  proximate  cause  of 
the  accident.  Wasmer  v.  Delaware,  L.  &* 
IV.  R.  Co.,  I  Am.  &*  Eng.  R.  Cas.  122,  80 
A^.  Y.  212,  36  Am.  Rep.  608.— Quoted  in 
Pullman  Palace  Car  Co.  v.  Laack,  41  III. 
App.  34.  Reviewed  in  Billman  v.  Indinn- 
apolis,  C.  &  L.  R.  Co.,  6  Am.  &  Eng.  R. 
Cas.  41,  76  Ind.  166,  40  Am.  Rep.  230. 

197.  Effect  of  excessive  speed.- 
Although  a  railroad  company  is  per  se 
guilty  of  negligence,  and  also  violates  the 
law  in  running  its  train  within  an  incorpo- 
rated town  faster  than  six  miles  an  hour,  re- 
covery cannot  be  had  of  it  for  the  death  of 
one  whose  contributory  negligence,  in  reck- 
lessly exposing  himself  before  the  train 
while  so  running,  was  unmistakably  the  ef- 
ficient cause  of  his  being  struck  by  the 
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engine  and  kill'^d.  Crawley  v.  Richmond 
&•  D.  R.  Co.,  70  Miss.  340,  13  So.  Rep.  74. 
Baltimore  <S-  O.  R.  Co.  v.  State,  69  Md.  551, 
18  Md.  L.  J.  824.  16  Atl.  Rep.  212. 

Just  before  an  accident  the  engine  had 
passed  over  a  crossing  going  cast,  and  was 
returning,  going  west.  Deceased  stepped 
on  the  track  just  in  front  of  the  engine 
when  there  was  nothing  to  obstruct  the 
view.  Just  after  he  was  struck,  he  said  : 
"  I  was  on  the  railway  and  did  not  know  it 
was  coming  back  until  it  struck  and  killed 
me."  Held,  contributory  negligence,  pre- 
venting a  recovery,  although  there  was  evi- 
dence tending  to  show  that  the  engine  was 
running  at  fifteen  miles  per  hour,  when  by 
the  city  ordinance  they  were  prohibited 
from  running  faster  than  six  miles  per  hour. 
Texas  &*  N.  O.  R.  Co.  v.  Brown,  2  Tex.  Civ. 
App.  281.  21  S.  W.  Rep.  424. 

Plaintiff's  intestate  was  killed  by  a  train 
running  from  8  to  10  miles  an  hour,  where 
a  city  ordinance  restricted  the  speed  to  6 
miles  per  hour.  It  appeared  that  the  de- 
ceased would  have  had  time  to  cross  with- 
out injury  if  the  train  had  been  running  at 
a  lawful  speed ;  and  that  the  accident  oc- 
curred on  a  dark  and  misty  evening;  and 
that  the  intestate  attempted  to  cross  in  a 
crowd  of  other  teams  which  much  ob- 
structed his  view,  and  that  it  was  doubtful 
whether  he  could  see  the  headlight,  or  if  he 
did,  could  tell  which  way  the  train  was  go- 
ing. Held,  that  the  question  of  whether  he 
used  proper  care  was  rightfully  left  to  the 
jury.  Endress  v.  Lake  Shore  &*  M.  S.  R. 
Co.,  19  N.  V.  S.  R.  481,  2  A^.  Y.  Supp.  719  ; 
affirmed  in  117  N.  Y.  640,  mem.,  22  N.  E. 
Rep.  1 130.  27  N.  Y.  S.  R.  977. 

198.  Effect  of  absence  of  gate,  or 
coufiisiiig  directions  of  gatcinan. — 
An  open  gate  is  an  invitation  to  a  traveler 
to  go  on,  and  this  fact  may  properly  be  con- 
sidered by  the  jury  as  affecting  the  question 
of  contribuiuiy  negligence.  Fitzgerald  v. 
Long  Island  R.  Co.,  21  N.  Y.  S.  R.  942  ;  af- 
firmed in  wj  N.  Y.  653,  mem.,  3  A';  Y. 
Supp.  230,  22  A^.  E.  Rep.  1 133,  27  A^.  Y.  S. 
R.  980. 

Plaintiff's  intestate  was  killed  at  a  grade 
crossing  while  driving  a  milk  wagon  before 
daylight  in  the  morning.  When  his  wagon 
was  more  than  half  way  over,  the  gateman 
called  to  him  to  stop,  and  shut  tiie  gates, 
but  upon  whipping  up  his  horses,  the  gate- 
man  opened  the  gate  in  front  and  told  him 
to  go  on,  but  he  was  struck   by  a  train 


which  approached  without  signals.  Held, 
that  it  could  not  be  said  as  a  matter  of  law 
that  he  was  guilty  of  gross  negligence. 
Doyle  V.  Boston  &*  A.  R.  Co.,  145  Mass. 
386,  5  A'.  Eng.  Rep.  454,  14  A'.  E.  Rep.  461. 

199.  Effect  of  absence  of  signals, 
generally. — Although  a  railway  company 
may  be  negligent  in  failing  to  give  proper 
warning  of  the  approach  of  a  train,  a  per- 
son injured  cannot,  nevertheless,  recover 
unless  it  be  affirmatively  shown  that  he  was 
free  from  contributory  negligence,  i.e.,  that 
he  looked  and  listened.  Ohio  Sr'  M.  R.  Co. 
v.  Hill,  117  Ind.  56,  18  A'.  E.  Rep.  461.— 
Quoted  in  Lewis  v.  Puget  Sound  Shore  R. 
Co.,  4  Wash.  188. 

In  an  action  for  the  killing  of  plaintiff's 
intestate  at  a  crossing  of  a  side  track,  if  the 
only  negligence  shown  on  defendant's  part 
was  a  failure  to  give  the  statutory  signal,  a 
verdict  in  favor  of  the  plaintiff  will  be  set 
aside  where  the  evidence  shows  that  de- 
ceased was  killed  in  attempting  to  cross 
ahead  of  an  approaching  train  at  a  place 
where  the  view  before  reaching  the  track 
was  partially  obstructed  by  a  cattle-chute ; 
that  deceased  was  familiar  with  the  locality 
and  knew  the  use  made  of  the  side-track, 
and  that  if  he  had  looked  with  proper  care, 
before  stepping  upon  the  track,  he  could 
have  seen  the  train  at  such  distance  as 
would  have  enabled  him  to  avoid  the  injury. 
St.  Louis,  r.  M.  &>  S.  R.  Co.  v.  Tippett,  56 
Ark.  457,  20  S.   W.  Rep.  i6r. 

Plaintiff's  intestate  was  killed  at  a  cross- 
ing, and  the  negligence  charged  was  that  as 
he  approached  the  crossing  a  train  of  11 
cars  lay  just  at  the  side  of  the  crossing,  and 
were  suddenly  started  without  warning  and 
killed  him ;  but  several  of  plaintiff's  wit- 
nesses testified  that  the  train  was  moving 
continually,  and  there  was  other  evidence 
that  the  intestate  was  looking  away  from 
the  tram.  Held,  that  a  verdict  for  plaintiff 
was  not  supported  by  the  evidence.  Me/ie- 
gan  V.  Ne7v  York  C.  &■  H.  R.  R.  Co.,  125 
N.  Y.  768,  mem.,  36  A^.  Y.  S.  R.  188,  3  Silv. 
App.  438. 

In  an  action  to  recover  for  the  killing  of 
a  person  lawfully  on  the  track,  the  court 
properly  refused  to  instruct  the  jury  that  if 
the  deceased  could,  by  the  exercise  of  ordi- 
nary care,  have  seen  the  approach  of  the 
train  in  time  to  avoid  the  accident,  even  if 
the  necessary  signals  were  not  given,  then 
it  was  immaterial  whether  such  signals  were 
given  or  not,  for  the  plaintiff  could  not  re- 
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cover.  Chicago  &»  N.  IV.  R.  Co.  v.  Dun- 
leavy,  39  Am.  5*  Eng.  A\  Cas.  381,  129  ///. 
132,  22  N.  E.  Rep.  15  ;  affirming  27  ///.  App. 

438. 

PlaintifT's  testator  was  killed  while  at- 
tempting to  drive  across  defendant's  track 
f'.r  the  purpose  of  taking  a  ferry,  at  a  cross- 
injj'  with  which  he  was  familiar.  The  weight 
of  «',idcnct'  showed  that  the  flagman  sta- 
tion{;d  thece  was  absent,  and  that  the  train 
apprcp.Ciied  without  giving  signals.  It 
ccemed  that  when  near  the  crossing  testator 
lookcd.but  after  that  his  view  was  obstructed 
by  the  station  house.  The  ferry  boat  was 
just  ready  to  start,  and  he  was  called  and  sig- 
naled to  come  on.  He  started  his  horse  on 
a  trot,  and  when  he  was  within  two  or  three 
rods  of  the  track,  the  engine  appeared  from 
behind  the  station  house  at  an  unusual 
hour  and  running  very  rapidly.  At  the 
same  time  two  persons  in  different  direc- 
tions shouted  to  the  testator,  but  he  could 
not  then  check  his  horses,  and  he  was 
struck  by  the  train.  HeU,\.\\a\.  it  was  error 
to  grant  a  nonsuit.  ErnU  v.  Hudson  River 
R.  Co.,  35  A'.  Y.  9,  32  Hmv.  Pr.  61,  3  Abb. 
Pr.  N.  S.  82  ;  reversing  32  Barb.  1 59. — Dis- 
TINGUI.SHED  IN  Wilcox  V.  Rome,  W.  &  O. 
R.  Co..  39  N.  Y.  358. 

In  an  action  by  decedent's  administrator, 
it  was  proved  that  the  only  outlet  from  the 
house  whence  decedent  came  was  by  way  of 
the  company's  tracks  that  had  long  been, 
with  their  acquiescence,  the  common  path- 
tvay  of  the  public  to  and  from  the  house 
and  its  vicinity ;  that  decedent  stepped  ofl 
the  side  track  onto  the  main  track  to  avoid  a 
material  train,  and  was  killed  by  a  yard  en- 
gine and  tender  not  visible  when  he  came 
onto  the  track,  being  around  a  bluff,  but 
backing  rapidly  within  city  limits  and 
against  its  ordinances  in  the  direction  dece- 
dent was  walking;  and  that  the  engineer 
failed  to  look  out,  blow  the  whistle,  or  give 
any  warning.  Held,  that  the  defendant's  ser- 
vants' negligence  was  the  proximate  cause 
of  the  killing,  and  plaintiff  is  entitled  to 
recover,  though  decedent  may  not  have 
bee.,  entirely  free  from  fault.  Virginia 
Midland  R.  Co.  v.  Wliite,  34  Am.  dr*  Eng. 
R.  Cas.  22,  84  Va.  498,  5  S.  E.  Rep.  573. 

200. fniliiro    to  riiiup  boll    or 

blow  wlilHtlo.— Where  a  statute  requires 
a  whistle  to  be  blown  or  a  bell  to  be  rung 
on  trains  approaching  a  cros.sing,  continu- 
ously for  certain  distances  before  the  cross- 
ing is  reached,  a  failure  to  do  so  is  ovidpncc 


of  negligence ;  and  where  there  is  evidence 
that  death  results  from  a  failure  to  give 
such  signals,  the  case  should  be  left  to  the 
jury,  though  it  appear  that  the  person  killed 
had  his  ears  so  muffled  up  as  not  to  hear 
three  or  four  short  blows  of  the  whistle. 
Petrie  v.  Columbia  fi-  G.  R.  Co.,  35  Am.  &• 
Eng.  R.  Cas.  430,  29  So.  Car.  303,  7  i'.  E. 
Rep.  515. 

Plaintiff's  intestate,  with  two  others, 
waited  at  a  street  crossing  until  a  freight 
train  had  passed,  and  in  attempting  to  cross 
was  struck  by  a  switch  train  on  an  adjoining 
track  and  intestate  and  one  other  killed. 
The  evidence  showed  that  a  strong  wind 
was  blowing,  and  the  bell  on  the  switch 
train  was  not  rung.  The  survivor  testified 
that  he  neither  saw  nor  heard  the  train 
until  after  the  accident.  Held,  that  the 
facts  did  not  justify  a  peremptory  instruc- 
tion that  plaintiff  could  not  recover. 
IVhilon  V.  Chicago  6-  A^.  IV.  R.  Co.,  2  Jiiss. 
(U.S.)  282. 

In  such  case,  the  unlawful  speed  at  which 
the  freight  train  was  running  is  too  remote 
to  constitute  oue  of  the  causes  of  the  acci- 
dent, though  the  accident  might  not  have 
iiappened  liad  the  freight  train  not  passed. 
IVhilon  V.  Chicago  «S-  A^.  IV.  R.  Co.,  2  Hiss. 
(U.S.)  282, 

A  boy  seventeen  years  of  age,  returning 
to  his  home  from  his  labor,  driving  a  horse 
and  cart  on  a  public  street,  who  stops  sev- 
eral minutes  within  ten  feet  of  where  a 
railroad  crosses  such  street,  and  at  a  place 
where  the  view  of  the  track  is  obstructed 
by  box  cars  left  thereon,  is  not  guilty  of 
such  contributory  negligence  as  will  pre- 
clude a  recovery  for  his  death,  caused  by 
the  failure  to  ring  the  bell  and  sound  the 
whistle,  because  of  his  failure  to  get  down 
from  his  cart  and  lead  his  horse  over  the 
crossing,  or  to  leave  his  horse  and  go  in 
advance  to  the  track  and  look  up  and  down 
it  for  an  approaching  train.  Huckshold  v. 
SI.  Louis,  I.  M.  &*  S.  R.  Co.,  28  //w.iT*-  Eng. 
R.  Cas.  O59,  90  .)fo.  548,  2  S.  W.  R,p.  794. 
—QuoTiNO  HcniiO  7/.  St.  Louis,  K.  C.  &  N. 
R.  Co.,  71  Mo,  636. 

The  deceased,  who  was  attempting  to 
cross  the  track  at  a  'jircet  crossing,  was  not 
guilty  of  contributory  negligence  in  omit- 
ting to  stop  and  listen  for  the  train,  it  not 
appearing  from  the  evidence  that  he  could 
have  hea.d  the  train  had  he  stopped  to  lis- 
ten. Not  seeing  the  train,  nor  hearing  it, 
nor  the  sound  of  a  bell,  because  none  was 
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rung,  the  deceased  had  a  right  to  presume 
that  he  could  pursue  his  course  without 
danger.  Donahue  v.  St.  Louis,  I.  M.  &^  S. 
A'.  Co.,  28  Aw.  &*  En^.  A\  Cas.  673,  91  Afo. 
357.  2  S.  IV.  Kcp.  424,  3  S.  IV.  Rep.  848.— 
Applying  Kennuyde  v.  Pacific  R.  Co..  45 
Mo.  255.— Distinguishing  Rlne  v.  Chi- 
cago &  A.  R.  Co.,  88  Mo.  392 ;  Neier  v. 
Missouri  Pac.  R.  Co.,  12  Mo.  App.  25. — Ap- 
PKOVKD  IN  Keini  v.  Union  R.  &  T.  Co.,  90 
Mo.  314. 

Willie  crossing  a  railroad  track  the  plain- 
tiff's intestate  was  killed  by  a  train  which 
had  left  a  station  on  schedule  time,  and  at- 
tained a  speed  of  twenty  miles  an  hour;  the 
deceased  was  working  at  a  steam-mill  lo- 
cated near  the  tmck  ;  when  first  seen  by 
tiie  engineer  he  was  about  100  feet  from  the 
engine,  and  making  no  effort  to  get  out  of 
tlie  way ;  the  engineer  put  on  brakes  and 
shut  off  steam,  but  gave  ncS  signal  by  bell 
or  whistle.  Hiid,  that  the  contributory 
negligence  of  the  deceased  relieved  the 
company  of  responsibility.  Parker  v.  Wil- 
mington iS"*  \V.  A".  Co.,'&  A»>.  (5-  Eng.  A*.  Cas. 
420,  86  N.  Car.  221.— (QUOTING  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Houston,  95  U.  S.  697.— 
Distinguished  in  Troy  v.  Cape  Fear&  Y. 
V.  R.  Co.,  34  Am.  &  Eng.  R.  Cas.  13,  99  N. 
Car.  298,  6  S.  E.  Rep.  77,  6  Am.  St.  Rep.  521. 
Rkviewkd  in  Rigler  v.  Charlotte,  C.  &  A. 
Fi.  Co.,  26  Am.  &  Eng.  R.  Cas.  386, 94  N.  Cm . 
604. 

A  railway  train  approaching  a  station 
struck  and  killed  H.,  driving  a  wagon  across 
the  track  at  a  road  crossing  within  the  cor- 
porate limits  of  the  town  of  P.  The  proof 
showed  that  all  statutory  precautions  were 
observed,  and  every  possible  means  em- 
ployed by  the  company  to  prevent  the  ac- 
cident, with  a  single  exception,  viz.  :  It  did 
not  appear  that  bell  or  whistle  was  sounded 
at  short  intervals  continuously  throughout 
the  last  mile  before  reaching  liie  depot. 
There  was  proof  tending  to  show  that  H. 
might  have  been  warned  of  his  danger,  and 
the  accident  averted,  if  bell  or  whistle  had 
been  sounded  as  retpiired  by  law.  Held, 
that  the  company  is  liable,  and  that  11. 's 
contributory  negligence  cannot  licfeat  this 
liability,  but  should  be  considered  in  miti- 
gation of  damages.  I.ouis;'illi'  &*  X.  R.  Co. 
v.  Howard,  90  Tenn.  144.  19  •"<"•  •'  .  AV/,  1 16. 

201.  l*»rNoiiN  laboring:  muter  i>li}M- 
leal  inflriiiitU'H.  The  fact  that  the  <le- 
ccased  was  deaf  made  it  all  the  more  neg- 
ligent to  risk  his  life  by  standing  upon  the 


railway  track  without  exercising  his  sight  to 
avoid  danger  from  an  approaching  train. 
Galveston,  H.  <S-  S.  A.  R.  Co.  v.  Ryon,  80 
Te.x.  59,  1 5  S.  W.  Rep.  588. 

Plaintiff's  intestate,  subject  to  epileptic 
fits,  attempted  to  cross  a  railway  at  a  point 
beyond  a  street  crossing,  where  there  was  a 
ditch  four  feet  deep,  and  where  crossing 
was  forbidden.  In  so  doing  he  was  seized 
with  a  fit  and  fell  on  the  track,  and  was 
killed  by  a  freight  train  backing  slowly, 
with  bell  ringing.  Held,  that  decea.sed  was 
guilty  of  contributory  negligence,  and  also 
a  trespasser,  and  verdict  for  his  adminis- 
trator should  be  set  aside.  Tyler  v.  Kelley, 
89  Va.  282,  15  S.  K.  Rep.  509.— Rkvikwing 
Norfolk  &  W.  R.  Co.  v.  Harnian,  83  Va.  553. 

202.  QiicHtion  of  «l(>i*cu.si*(l*N  ii«>i;- 
IlfjtMire,  wlii'ii  for  Jury.— Where  one  is 
killed  in  attempting  to  cross  a  track,  and 
the  question  of  his  negligence  in  atteni|)t- 
ing  to  do  so  depends  on  the  view  wliich 
might  be  taken  of  the  circumstances  and 
his  actions,  so  as  to  raise  a  doubt  of  de- 
ceased's negligence,  the  case  should  go  to 
the  jury.  McNeal  v.  Pittsburg  6-  W.  R. 
Co.,  131  Pa.  St.  184,  18  Atl.  Rep.  1026.— 
Distinguishing  Marland  v.  Pittsburgh  & 
L.  E.  R.  Co.,  123  Pa.  St.  487;  Carroll  v. 
Pennsylvania  R.  Co.,  12  W.  N.  C.  348. 

In  an  action  for  causing  the  death  of  C, 
..laintiff's  testator,  who  was  killed  at  a  rail- 
road crossing,  it  appeared  that  the -railroad 
track  ran  north  and  south,  the  highway 
cast  and  west ;  at  the  crossing,  and  on  both 
sides  thereof  there  was  a  cutting  for  the 
railroad  tr.ick;  and  one  al.so  for  the  high- 
way east  of  the  track,  seven  or  eight  feet 
deep,  for  a  considerable  distance,  with  a 
board  fence,  and  other  obstructions  to  view 
on  the  top  of  the  embankment  to  the 
south.  C.  approached  the  crossing  from 
the  east,  in  a  one-horse  wagon.  He  was 
driving  at  a  slow  trot  with  one  hand,  hold- 
ing a  pail  in  the  other;  the  train,  by  which 
he  was  killed,  came  from  the  south  at  a  high 
rate  of  speed,  and  as  plaintiff's  evidence 
tended  to  show,  without  ringing  a  bell,  C. 
was  familiar  with  the  crossing,  and  with  the 
running  of  trains ;  he  approached  the  cross- 
ing about  the  time  trains  were  due  both 
ways ;  the  wind  at  the  time  was  blowing 
from  the  north  ;  C.  was  seen  a  moment  be- 
fore lie  was  struck  by  the  engine  looking 
towards  the  north.  /'/rA/,  that  the  quest  ioiis 
of  negligence  on  the  part  of  defendant,  and 
contributory  negligence  on  the  part  of  C. 
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were  of  (act  for  the  jury,  Kellogg  v.  New 
York  C.  (&-  H.  R.  R.  Co.,  79  A^.  Y.  72.— 
Following  Salter  v.  Utica  &  B.  R.  R.  Co., 
75  N.  Y.  273.— Distinguished  in  Whalen 
V.  New  York  C.  &  H.  R.  R.  Co.,  58  Hun 
431,  3S  N.  Y.  S.  R.  556,  12  N.  Y.  Supp. 
527.  Followed  in  Smedis  v.  Brooklyn  & 
R.  B.  R.  Co..  8  Am,  &  Eng.  R.  Cas.  445.  88 
N.  Y.  13.  F<EV1EWED  in  Greany  v.  Long 
Island  R.  Co,,  24  Am.  &  Eng.  R.  Cas.  473, 
loi  N.  Y.  419,  5  N.  E.  Rep.  425. 

In  an  action  for  causing  tlje  death  of  O., 
plaintitT's  intestate,  it  appeared  that  O.  was 
going  south  upon  tiie  west  sidewalk  of  a 
city  street  running  north  and  south,  which 
was  crossed  by  the  three  tracks  of  defend- 
ant's railroad  ;  the  space  between  the  middle 
and  the  south  track  was  sever  feet.  At  the 
crossing  there  were  safety-gates,  which  were 
down  as  O.  approached.  When  they  began 
to  rise  he  went  on ;  he  could  see  nothing 
south  or  west  as  he  approached  the  middle 
track,  his  view  being  obstructed  by  cars 
standing  thereon,  one  of  which  reached 
half  across  the  sidewalk  and  projected  two 
feet  beyond  the  rails.  O.  passed  out  from 
behind  this  car  into  the  space  between  the 
middle  and  south  track,  and  was  struck  by 
the  cross-beam  of  the  tender  of  a  locomo- 
tive on  the  latter,  which  was  backing  from 
the  west ;  the  cross-beam  projected  two 
feet  beyond  the  track,  thus  leaving  a  space 
of  but  three  feet  between  it  and  the  car.  O. 
had  no  knowledge  of  the  locality ;  he  was 
walking  fast,  with  his  head  down,  the  side- 
walk being  rough  ;  he  did  not  look  toward 
the  west  as  lie  passed  beyond  the  car;  the 
bell  on  the  locomotive  was  not  rung ;  the 
gateman  had  begun  to  lower  the  south  gate, 
which  was  half-way  down  when  the  accident 
happened ;  he  shouted  to  O.,  who  paid  no 
attention.  Held,  that  the  question  of  con- 
tributory negligence  was  properly  submitted 
to  the  jury;  that  it  could  not  be  held,  as 
matter  of  law,  that  O.,  hearing  no  bell,  and 
conscious  of  no  danger,  was  bound  to  look 
to  the  west  the  instant  he  passed  beyond  the 
car ;  that  while  bound  to  use  his  eyes  he  was 
not  bounri  to  use  them  in  a  particular  man- 
ner or  at  a  particular  instant  of  time;  also 
that  it  was  a  question  for  the  jury  as  to 
whether  he  heard  the  call  of  the  gatcnian. 
Ohit-iihur^  V  Xew  York  C.  Sf  //.  K.  A'.  Co., 
!24  A'.  J'.  414,  26  N.  E.  Rep.  xan,  36  A'.  )'. 
.S".  A',  402;  affirmiH)i  n  N.  Y.  S.  R.  663,  11 
.V.  Y.  Suhf>.  689,  20  A".  Y.  S.  R.  836.— Dis- 
TINOl'iSfUN(;   Woodard    '•.  New    York,  L. 


E.  &  W.  R.  Co.,  106  N.  Y.  369;  Young  v. 
New  York,  L.  E,  &  W.  R.  Co.,  107  N.  Y. 
500. — Applied  in  Schultz  v.  New  York  C. 
&  H.  R.  R.  Co.,  69  Hun  515,  53  N.  Y.  S. 
R.  149.  Followed  in  Northern  Pac.  R. 
Co.v.  Amato,  49  Fed.  Rep.  881,  i  U,  S.  App, 
113,  I  C.  C.  A.  468. 

In  an  action  for  killing  an  engineer,  it 
appeared  that  it  was  due  to  the  negligin 
of  a  train  dispatcher  in  not  displaying  a  red 
flag  as  a  danger  signal  at  a  certain  station, 
whereby  the  train  moved  on  instead  of 
waiting  for  the  second  train  to  pass,  and  a 
collision  ensued.  But  it  appeared  that  the 
engineer  knew  that  a  train  from  the  oppo- 
site direction  was  due  according  to  schedule 
in  a  few  minutes.  HeU,  that  it  was  a 
question  for  the  jury  to  say  whether  the 
deceased  ought  not  to  have  stopped  in  the 
absence  of  such  signal.  Sutherland  v.  Troy 
<S-  />'.  R.  Co.,  8  A'.  Y.  Supp.  83,  28  A^.  Y. 
S.  R.  201  ;  reversed  in  125  A^.  Y.  jyj,  35  A'. 
Y.  S.  R.  853. 

Plaintiff's  intestate  was  killed  at  a  point 
where  two  railroads  crossed  and  where  it 
was  difficulty  to  distinguish  from  the  sound 
which  way  trains  were  going  or  on  which 
track  they  were.  The  evidence  showed 
that  the  deceased  stopped  some  distance 
from  the  track  where  his  view  was  unob- 
structed but  could  not  sec  a  train,  and  from 
that  point  to  the  track  the  view  was  ob- 
structed. He  was  killed  by  a  train  that  did 
not  give  the  signals  wit.iin  the  distance  re- 
quired by  law.  Held,  that  the  case  should 
have  been  submitted  to  the  jury.  Cook  v. 
A',to  York  C.  .&-  //.  R.  R.  Co..  15  A'.  1'. 
Supp.  45. 

In  an  action  for  killing  plaintiff's  h  <s- 
band  at  a  crossing,  the  evidence  showed 
that  when  he  was  50  feet  from  the  track,  he 
looked  for  trains,  but  by  reason  o(  cerlaiH 
obstructions  erected  on  the  company's  ri^hi 
of  way,  a  view  of  only  125  feet  of  the  track 
could  be  had;  he  attempted  to  cro.ss  with- 
out ^K^in  looking,  and  was  killed  by  a  train 
running  without  giving  signals.  Held,  that 
both  the  (juestions  of  ncfjligence  and  con- 
tributory negligence  should  have  been  left 
to  the  jury.  Austin  v.  Long  Island  R.  Co., 
23  A'.  Y.  Supp.  193.  52  A'.  J",  .v.  A'.  74''.  f'9 
Hun  67, 

The  evidence  showed  that  iilaintiff';!  in- 
testate was  killed  in  alt»niptiii>;  10  iliive 
across  a  track  in  company  with  a  lady; 
that  they  both  looked  foi  trains,  having 
stopped  twice  for  tlm  inirposc ;  that  stand- 
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ing trains  on  two  other  tracks  obstructed 
their  view.  Held,  that  th*:  question  of  con- 
tributory negligence  should  have  been  left 
to  the  jury.  Sauerborn  v.  iWrf  York  C.  (S* 
//.  H.  R.  Co.,  52  .V.  r.  S.  A'.  784.  23  A.  Y. 
Supp.  478,  69  Hun  429. 

Where  deceased  stood  sonic  time  waiting 
for  a  long  freight  train  to  pass,  and  then 
passed  rapidly  around  the  end  of  the  train, 
and  was  killed  by  an  engine  on  another 
track,  moving  in  the  opposite  direction,  the 
question  of  his  contributory  negligence  was 
properly  left  to  the  jury.  Peiinsylvtinia  R. 
Co.  V.  Werttfr,  89  Pn.  St.  59.— DISTIN- 
GUISHED IN  Aiken  7'.  Pennsylvania  R.  Co., 
41  Am.  &  Eng.  R.  Cas,  571,  130  Pa.  St.  380; 
Schmidt  7'.  Philadelphia  &  R.  R.  Co.,  149 
Pa.  St.  357. 

The  deceased,  his  wife,  and  another 
woman,  came  to  a  crossing  over  live  tracks, 
and  stopped,  looked,  and  listened,  but  heard 
no  trains.  The  woman  crossed  in  safety, 
but  deceased,  just  behind,  was  killed  by  a 
passing  train.  The  evidence  was  conflict- 
ing as  to  whether  the  bell  was  rung,  or  the 
whistle  blown.  Hfld,  that  deceased  was 
not  required  to  stop,  look,  and  listen  after 
starling  across  the  tracks ;  and  that  his  con- 
tributory negligence  was  a  question  for  the 
jury.  Pennsylvattia  R.  Co.  v.  Garvey,  108 
Pa.  St.  369. 

d.  Of  Trespassers. 

20.'{.  ICiil«  or'  iioii-linhilit.v,  )>:<^ii«r- 

nlly.— Where  a  person,  without  riglr,  with 
a  full  knowledge  of  the  location,  voluntarily 
places  himself  upon  a  railroad  track  at  a 
place  where  there  is  no  crossing,  and  which 
is  a  known  place  of  danger,  and  is  killed  by 
a  passing  train,  it  is  n(>^'ligoncf  per  xi\  and 
no  (lam;iges  ciin  be  n^covered  for  his  death, 
e.\ce|)t  for  wanton  injury.  P/tt.i/'itrif/i,  Ft. 
ir.  &-  C.  R.  Co.  V.  Co/tins,  87  /',».  Si.  405.— 
Foi, LOWING  Mullicrrin  7'.  Delaware,  L,  iV 
W  K.  Co..  «i  Pa.  .St.  367;  Little  Sriuiylkill 
N.  R.  \'  C.  Co.  V.  Norton,  24  Pa.  St.  465. 

As  a  mailer  of  fact  at  least  it  is  negli- 
gence for  one  Xo  go  upon  a  railway  track 
and  stand  tiiere  until  he  is  knocked  off  by 
an  engine.  Ga/veston,  H.  &»  S.  A.  R.  Co. 
V.  Ryofi,  80  //.»•.  59,  1 5  .S\,  ir.  Rep.  588. 

In  an  action  against  a  railway  conipany. 
l(<  recover  for  the  death  of  plaititiU's  intes- 
tate, through  alleged  nei;ligence,  the  plain- 
tiff showed  that  at  the  time  of  the  accident, 
when  the  <leceased  was  struck  by  the  en- 
gine, he  was  a  tresi)asscr  upon  the  riglit  of 
S  D.  R.  U.-53. 


way  of  the  defendant,  which  fact  is  of  itself 
evidence  of  a  want  of  ordinary  care,  and 
there  was  no  evidence  that  the  injury  was 
wilfully  or  .wantonly  inflicted.  Held,  that 
the  court  properly  instructed  the  jury  to 
find  for  the  defendant,  lilanchard  v.  Lake 
Shore  &>  M.  S.  R.  Co.,  126  ///.  416,  18  X.  K. 
Rep.  799  ;  affirihing  27  ///.  App.  22. 

204.  Walking;  011  tra«'k  in  <luy- 
tliiu'.— Where  a  !)erson  is  killed  by  an  en- 
gine while  wrongfully  on  a  railroiul  track- 
as,  when  lie  is  walking  thereon  for  mere 
convenience  or  pleasure,  not  at  a  public 
crossing — he  will  be  guilty  of  such  gross 
negligence  as  to  preclude  a  recovery  by  his 
j)er.sonal  representative  against  the  com- 
pany operating  the  engine  or  train,  unless 
his  death  is  caused  wilfully  or  wantonly,  or 
the  company  is  chargeable  with  such  gross 
negligence  as  is  evidence  of  wilfulness. 
Rhine  hard  v.  Lake  Shore  &•  M.  S.  R.  Co., 
126  ///.  416,  18  A.  E.  Rep.  799;  aJTirnting  27 
///.  App.  22.  lireanahan  v.  Michigan  C.  R. 
Co.,  8  ^lin.  &*  Kng.  R.  Cas.  147,  49  Mieh. 
410,  13  ^V.  W.  Rep,  797.~Foi,i,t)WiNf; 
Michigan  C.  R.  Co.  v.  Campau,  35  Mich. 
468. — Smith  V.  Minneapolis  &*  St.  L.  R.  Co., 
26  Minn.  419,  4  A'.  U\  Rep.  7S2.— Follow- 
ing Donaldson  v.  Milwaukee  &  St.  P.  R. 
Co.,  21  Minn.  293;  Brown  v.  Milwaukee  k 
St.  P.  R.  Co.,  22  Minn.  165.— .I/.i/ry  v.  U'a- 
basfi,  .St.  L.  &^  P.  R.  Co.,  84  Mo.  270.  Mc- 
C  rty  V.  Delaware  &*  H.  Canal  Co. ,  1 7  flitn 
{.V.  1'.)  74.  liallimore  »S-  (;.  R.  Co.  v.  Sher- 
man, 30  Graft.  (Ya.)  602.— DiSTiNoaisiiKD 
IN  Norfolk  *  W.  R.  Co.  v.  Cari)er,  88  Va. 
556.  yuDlKl)  IN  Norfolk  tt  W.  R.  Co.  v. 
Harman,  83  Va.  553,  8  S.  E.  Rep.  251. 

When  a  person  voluntarily  walks  on  and 
along  the  tracks  of  a  railroad  laid  in  a  pub- 
lic thoroughfare  which  he  knew  was  used  as 
a  switch-yard  on  which  h)comotives  were 
passing  to  and  fro  night  and  day,  whore  the 
walking  on  either  side  of  said  track  was  as 
good  as  on  the  track,  and  in  doing  so  is  run 
over  by  a  passing  train  and  killed,  he  has  by 
the  failure  to  exercise  ordinary  care  and 
prudence,  directly  contributed  to  his  own 
misfortune,  and  his  repieseii.  lives  cannot 
recover  from  the  company  using  said  track 
dama!;<;s  Ihercfor.  Lonist'ille  ''^  X.  R.  Co. 
V.  \'niestra.  2<) .//«.  C-^  /uig.  R.  Cas.  297,  21 
I'la.  7(x)  F(ii.l,(iwi;i)  in  Florida  Southern 
R.  Co.  T',  Hirst.  30  Fla.  1. 

PlaintilT's  intestate  was  killed  wliile  walk- 
ing on  defendants  tracJv  l)y  an  engine  ap- 
proaching  him   from  behind.    //»■/«/,    that 
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lie  had  no  legal  right  on  the  track,  though 
ii  was  a  pathway  commonly  used  by  him 
and  others,  and  his  own  negligence  ai)pear- 
ing,  a  nonsuit  was  properly  allowed,  ///i  - 
c.t  v.Xfw  r,W-  &*  S.  n.  A'.  Co.,  lO.A'.  1'. 
S.  A'.  3yS,  41;  //««  591. 

I'laintifT's  intestate  was  killed  while  walk- 
ing on  a  track  built  over  marshy  ground 
with  a  ditch  in  which  was  water  on  cither 
side,  where  there  was  no  way  of  getting  oil 
except  by  jumping  in  or  over  the  ditch. 
When  he  first  saw  the  engine  approaching, 
it  was  922  feet  beiiind  him  and  152  f(!ct 
aliead  of  him  was  a  platform  where  he 
could  leave  the  track.  Uy  reversing  the 
engine,  tiic  train  could  have  been  stopped 
in  time  to  have  avoid  'd  the  collision.  //<•/</, 
that  the  question  of  contributory  negli- 
gence was  for  the  jury.  A't/iitr  v.  Lo/ij^'- 
h/.inu' A\  Co.,  I  .v.  y.Siipp.  124,  15  A'.  1'. 
S.  A'.  884  ;  affiriiud  in  1 13  A^  }'.  669,  23  A'. 
1'.  5.  A*.  994. 

In  an  action  for  killing  plaintifi's  hus- 
band on  the  track,  the  evidence  showed 
that  lie  was  walking  on  defendant's  trestle 
near  a  curve,  and  that  after  a  train  passed 
the  curve  it  was  impossible  to  stop  it  in 
time  to  avoid  a  collision  ;  that  the  trestle 
was  8  or  10  feet  high  with  a  stream  of  clear 
water  8  or  10  [c.cx.  wide  and  4  or  five  feet 
deep  beneath  it,  and  wheie  there  was  no 
water  there  was  soft  sand,  though  in  some 
places  it  was  overgrown  with  briars ;  that 
the  deceased  was  a  young  and  healtiiy  labor- 
ing man  and  familiar  with  the  neighbor- 
hood, and  with  the  operation  of  trains. 
////(/,  that  the  evidence  failed  to  show  that 
he  was  in  the  exercise  of  due  care,  and  tiiat 
a  nonsuit  was  properly  allowed.  May  v. 
Ci-ntntl  A\  &^  n.  Co.,  80  Ga.  363,  4  .V.  K. 
A',/>.  330- 

In  an  action  for  the  death  of  a  person 
caused  by  negligence  the  jilaintifT  shoiddbe 
nonsuited  on  the  ground  of  contributory 
negligence  where  the  evidence  shows  that 
tiic  deceased  was  walking  upon  loose  boards 
placfd  upon  tlv  ties  along  one  side  of  de- 
fendant's track,  which  at  this  (ilace  was 
built  on  piles  across  mud  flats,  following  a 
switch-train  that  had  just  preceded  him ; 
that  the  train  started  back  after  .switching 
some  cars,  but  deceased  kept  on  imtil  the 
engine  was  clo.se  upon  him,  when  in  at- 
tempting to  cross  to  planking  on  the  other 
side  of  the  track,  he  slipped  and  fell  under 
the  wheels,  l.rw/s  v.  Puf^ft  Soiiiitl  .S/ioro 
K.  Co.,  4  Wash.   188,  29  i'ac,  Ke/i.  1061.— 


QuoTiNCiOliio  &  M.  R.  Co.  v.  Hill,  117  Ind. 
56,  18  N.  E.  Kep.  461 ;  Chicago,  R.  I.  &  P. 
K.  Co.  V.  Houston,  95  U.  S.  701. 

20<'>. ill  the  iii(j:lit->,iiiio.— A  per- 
son who  walks  on  a  railroad  track  at  night, 
in  adeep  cui  four  or  five  hundred  yards  long, 
within  the  corporate  limits  of  a  city  or 
town,  where  there  are  no  intersecting  streets 
or  crossings,  is  a  mere  trespasser,  and  being 
nm  over  and  killed  by  a  train  approaching 
from  behind,  his  contributory  negligence 
pre\  ents  a  recovery  of  damages  by  his  per- 
sonal representative,  unless  it  is  shown  that 
the  person  in  charge  of  the  train  discovered 
him  in  time  to  avoid  the  injury,  and  failed 
to  exercise  due  care  and  diligence  tc  avoid 
it.  Sara/nia/t  &^  II'.  A'.  Co.  v.  Mea  iors,  95 
Ala.  137,  \o  So,  l\,f<.  141. 

A.  and  B.  started  on  a  dark  niglittowalk 
up  a  mile  and  a  half  of  railroad  track  a  lew 
minutes  after  they  knew  that  an  express 
train  coming  from  a  direction  opposite  to 
tiiat  in  which  they  were  walking  was  due. 
After  walking  a  short  time  they  met  the 
train.  The  engine  had  a  bright  headlight, 
but  there  was  no  a  dii>-tle  blown  or  bell  rung. 
n.,  who  was  walking  ahead,  saw  the  engine 
just  as  it  was  upon  him  and  stepped  on  of 
the  way.  It  struck  A.,  however,  killing 
him.  In  an  action  to  recover  damages  for 
A.'s  death — held,  that  he  had  been  guilty  of 
such  contributory  negligence  as  precluded 
recovery.  State  v.  lialtimore  &*  P.  li. 
Co.,  1 5  Am.  <S-  Eng.  K.  Cas.  409,  58  Md.  482. 
— DiSTiNf.ulSHKl)  IN  Troy  v.  Cape  Fear  & 
Y.  V.  R.  Co.,  34  Am.  &  Eng.  R.  Cas.  13,  99 
N.  Car.  298,  6  S.  E.  Rep.  99,  6  Am.  St.  Rep. 
521. 

200.  Slcopiiif?  oil  truck.— The  plain- 
tiff's intestate  was  lying  on  the  ground  at  a 
point  where  the  defendant's  track  passes 
tiirough  a  field  in  the  country,  with  his 
body  extended  outward  from  the  track  be- 
twee-i  two  projecting  cross-ties,  and  his 
head  ,-esling  on  a  cross-lie,  close  to  the  rail, 
on  the  irft  side  of  the  track,  looking  in  the 
direction  in  which  the  train  was  going. 
He  was  fir.st  discovered,  when  the  engine 
was  at  a  distance  of  about  180  feet,  by  the 
fireman,  whose  place  was  on  that  side. 
Every  effort  to  stop  the  train  was  immedi- 
ately made.  The  administrator  sues  lO  re 
cover  damages  for  the  injuries  resulting  in 
the  fleaih  of  his  intestate,  w'no  was  struck 
by  the  train  before  it  was  stopped.  Held, 
that  the  general  alfirmative  charge  in  favor 
of    the    defendant     was    properly    given. 
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Cootiwin  v.  Central  R.  &*  /?.  Co.,  96  Ala.  445, 
II  So.  Rep.  393.— Following  Nave  v.  Ala- 
bama G.  S.  R.  Co.,  96  Ala.  264;  Glass  v. 
Memphis  &  C.  R.  Co.,  94  Ala.  581  ;  Colum- 
bus &  W.  R.  Co.  V.  Wood,  86  Ala.  164; 
Memphis  &  C.  R.  Co.  71.  Womack,  84  Ala. 
\\<^).— Gregory  v.  ^'  'ithern  Pac.  R.  Co.,  2 
lex.  Civ.  Apf>.   279,  21  S.  IV.  Ref>.  417. 

1207.  I>rlvlii{f  tvniii  011  track.— One 
who,  having  got  upon  a  track  in  the  night 
at  a  highway  crossing,  continues  to  drive 
along  the  track  for  a  distance  ol  nearly  two 
miles,  there  being  nothing  to  prevent  his 
leaving  it,  is  guilty  of  such  negligence  as 
will  defeat  a  recovery  for  his  death,  although 
his  getting  upon  the  track  in  the  first  in- 
stance was  due  to  the  negligence  of  the 
company.  McDonald  v.  Chicat^o,  JA  iS^ 
St.  P  R.   Co.,  75  Wis.   121,  43  iV.  W.  Rep. 

744- 
20K.      Iiitoxleated    trcsi>ass<>rs.  — 

Wliere  one  goes  upon  a  track  voluntarily 
for  the  purpose  of  walking  thereon,  while 
he  is  so  intoxicated  as  to  be  unable  to  get 
out  of  the  way  of  trains,  and  is  killed,  his 
own  negligence  will  be  deemed  the  proxi- 
mate cause  of  tlie  death,  though  it  appears 
that  the  engine  was  running  with  a  tender 
in  front  without  any  light  or  lookout.  Lit- 
tle Rock  &*  Ft.  S.  R.  Co.  V.  Pa)ikliu>st,  36 
Ark.  371,  5  Am.  &*  En^.  R-  Cas.  635.  ]'ar- 
tiall  V.  .SV.  Louis,  K.  C.  &^  A',  A'.  Co.,  10  r////. 
6-  Knji.R.  Cas.  726.  75  Mo.  575. 

The  conduct  of  the  deceased  in  this  case 
cvinceil  a  total  want  of  that  care  which  a 
man  of  common  sense  would  take  of  him- 
self, and  was  nothing  short  of  gross  negli- 
gence. He  voluntarily  got  drunk,  placed 
himself  in  a  situation  of  peril,  without  the 
intervention  of  the  railroad  company,  fell 
over  an  embankment  into  (jne  of  their  cuts, 
and  was  killed.  Under  these  facts,  the 
railroad  was  not  liable,  and  a  nonsuit  was 
right,  lierry  v.  Northeastern  R.  Co.,  28 
//;//.  6-  Enji.  R.  Cas.  575,  72  C7a.  137. 

Where  a  person,  while  intoxicated,  places 
himself,  in  the  dusk  of  the  evening,  on  a 
railroad  track  in  a  city  street  where  trains 
are  constantly  |)assing,  and  so  remains  until 
he  is  run  over  and  killed,  the  deceased  will 
be  held  to  have  been  guilty  of  such  gross 
negligence  that  no  recovery  can  be  had 
against  the  company,  unless  the  agents  of  the 
company  wilfully  caused  the  death,  or  were 
guilty  of  such  gross  negligence  as  amounted 
in  law  to  a  wilful  neglect  of  duty.  Illinois 
C.  A'.  Co.  V.  Hutchinson,  47  ///.  408,     Mar- 


quette, H.  &•  0.  R.  Co.  v.  Ilandjord,  39  Mich. 

537. 
200.    l>oat-inuto    tPosims.st»r.  —  A 

deaf  mute  walking  on  a  railroad  track  was 
struck  by  an  engine  coming  from  the  direc- 
tion he  was  going.  The  engineer  saw  hiin 
about  tiiirty  yards  ahead,  crossing  ob- 
liquely frf)ni  the  right  to  the  left  side  of  the 
track.  No  whistle  was  blown.  The  train 
was  visible  for  nearly  a  mile  from  where  he 
was  struck.  Held,  that  his  own  negligence 
contributed  to  his  death,  Tyler  v.  Sites,  88 
F<f.  470,  1 3. v.  E.  Rep.  978. 

lillO.  Duty  ol*  coiMpaiiy  ai'tor  dis- 
«'<>v»'rj- oftivsim,ssor.— If  it  appear  that 
the  accident  would  not  have  occurred  if  the 
agents  of  the  railroad  company  ha.;  used, 
in  running  the  -lin  which  occasioned  the 
killing,  ordinary  prudence  and  c.irc  in  giv- 
ing reasonable  and  usual  signals  of  its  ap- 
proach, and  keeping  a  proper  lookout,  the 
company  is  liable  even  if  the  deceased  were 
guilty  of  the  want  of  ordinary  care  ai.d 
prudence  in  being  on  the  railrn;ifi  track  at 
i.ie  time  of  the  accident.  Paltiinore  &• 
().  R.  Co.  V.  State,  33  Md.  542,— Distin- 
r.uiSHEi)  IN  McMahon  7>.  Northern  C.  R. 
Co,,  39  Md.  43S.  QuoTK.n  in  Troy  v.  Cape 
Fear  &  Y.  V.  R.  Co,,  34  Am,  &  Eng.  R.  Cas. 
13,  99  N.  Car.  298,  6  S.  E.  Rep,  77,  6  Am. 
St,  Rep.  521  ;  Davis  7>.  Chicago  &  N.  W.  R. 
Co.,  15  \m.  &  Eng.  R.  Cas.  424,  58  Wis. 
646,  46  Am.  Rep,  667  ;  Schilling  t.  Chicago, 
M.  &  St,  P.  R.  Co..  34  Am.  &  Eng,  R.  Cas. 
60,  71  Wis,  255. 

Although  one  who  is  struck  and  killed 
by  a  train  while  standing  on  a  railroad 
track  is  guilty  of  contributory  negligence  in 
so  being  in  a  place  of  peril  and  danger,  yet 
the  railroad  will  still  be  liable  for  the  acci- 
dent if  its  engineer  discovered  the  danger 
of  the  di'ceasied  and,  after  such  discovery, 
by  the  use  of  any  tncaris  within  his  jiowcr 
Consistent  with  the  safety  of  the  train, 
could  have  avoided  the  injury.  Pell  v. 
Hannibal  &"  St.  J.  R.  Co.,  86  Mo.  599,— 
f<i:vii'.wr,i»  IN  Crow?/,  Wabash,  St.  L,  i^lf  P. 
R.  Co.,  23  Mo.  App,  117.  - Rou'.cnieester  v, 
Cirand  Ra/iids  e-»  I.  R.  Co.,  31  ,//;/,  &* 
Eng.  R.  Cas.  t,7(,,  67  Mich.  87,  10  West.  Re/i. 
853,  34  .\',  ir,  AV/.  414.  Clark  V.  Wilming- 
ton C-^  W.  R.  Co.,  48  .Int.  &^  Eng.  R.  Cas. 
546,  109  A^  Car.  430,  14  ^',  E.  Rep.  43. 

The  negligence  of  a  traveler  killed  while 
walking  upon  a  track  without  permission, 
and  regardless  of  the  danger-signals  given 
by  the  engineer  (jf  the  appr(jaching  train, 
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will  bar  a  recovery  by  his  administrator, 
unless  it  is  established  that  the  engineer 
saw  and  understood  the  danger  to  liini,  and 
recklessly  run  the  train  upon  him  without 
doii)g  what  he  could  to  stop  and  avoid  the 
injury.  Ijoinvtneestcr  \.  Grand  Rapids  &^  I. 
K.  Co.,  31  Am,  &-  J^'/ij^,  A'.  Cas.  376,  67  Mich. 
87,  10  West.  Kip.  S53.  34  A^.  W.  Ki-p.  414.— 
Revikwku  in  kansiis  I'ac.  R.  Co.  v.  Whip- 
ple, 37  Am.  &  Eng.  R.  Cas.  320,  39  Kan. 
531,  18  Pac.  Rep.  730. 

Where  by  the  uncontrovertcd  evidence 
it  appears  that  deceased  was  improperly  on 
defendant's  track ;  that  he  voluntarily  ex- 
posed himself  to  the  peril,  and  might,  if  he 
had  used  his  eyes  and  ears,  have  seen  and 
heard  the  approaching  train  long  before  it 
struck  him;  and  tiie  only  material  conflict 
of  evidence  was  as  to  the  giving  of  the  sig- 
nals upon  the  approach  of  the  cars — held, 
that  deceased  having  directly  contributed 
to  his  own  death,  his  administrator  had  no 
cause  of  action.  Baltimore  &*  P.  R.  Co.  v. 
State,  54  Md.  648. 

e.  Of  Employes. 

211.  In  general.— To  recover  for  the 
death  of  an  employe  it  is  necessary  to 
prove  that  his  death  was  caused  by  the  neg- 
ligence of  the  railroad,  without  fault  or 
negligence  on  his  part.  Sears  v.  C-^tral  R. 
&*  B.  Co.,  53  Ga.  630. 

An  employe  of  a  contractor  who,  on  his 
way  to  work  and  while  passing  through  a 
narrow  cut,  steps  between  two  parallel 
tracks  in  order  to  allow  two  trains  to  pass, 
and  finding  that  there  is  not  sulhcient  room 
between  the  tracks,  attempts  to  cross  one 
of  the  tracks  to  an  open  place  in  the  cut 
and  >s  struck  and  killed,  is  guilty  of  such 
contributory  negligence  as  will  bar  an  action 
to  recover  damages  for  his  death.  Noyes  v. 
Southern  Pac.  R.  Co.,  (Cal.)  24  Pac.  Rep. 

927. 

Although  deceased  at  the  time  of  his 
death  was  in  the  employ  ol  the  defendant 
company,  yet  as  he  was  not  onlv  not  on 
duty  at  the  time  he  was  killed,  but  was  not 
at  or  near  the  scene  of  his  duties,  he  occu- 
pied the  fill  (ting,  ill  every  respect,  with  ref- 
erence to  the  running  of  the  company's 
trains,  of  the  general  public.  The  rule  of 
contributon  negligence  applicable  to  the 
public  under  like  circumstances  was  there- 
fore Jipplicable  to  him.  .'^aTiinnah,  F.  &* 
W,  R,  Co,  V.  FknHagan,  yj  Am,  ^'Etfu..  R, 


Cas.  661,  82  Ga.  579, 9  5.  E.  Rep.  471.— Rec- 
onciling Centra!  R.  Co.  v.  Henderson,  69 
Ga.  715. 

There  being  no  evidence  showing  that 
any  ofhcer  of  defendant  ever  saw  the  dece- 
dent walking  between  its  tracks  to  ami  from 
his  home,  or  had  actual  notice  of  such  fact, 
or  that  there  was  any  beaten  track  or  trav- 
eled way  along  the  side  of  or  between  said 
tracks,  or  that  any  other  of  defendant's 
employes  used  this  route  as  a  way  to  reach 
their  liomes,  and  it  appearing  that  there 
were  three  other  ways  by  which  decedent 
could  have  reached  his  home,  which  ways 
he  had  often  used,  a  verdict  is  properly 
directed  for  defendant.  O'Donnell  v.  Du- 
litth,  S.  S.  &•  A.  R.  Co.,  89  Mich.  174,  50 
N.  IV.  Rep.  801.— Distinguish  I  NO  Bouw- 
meester  v.  Grand  Rapids  &  I.  R.  Co.,  63 
Mich.  557. 

Where  a  railroad  conipany  is  charged 
with  wilful  neglect  which  causes  the  deiith 
of  an  employi  the  defense  of  contributory 
negligence  cannot  be  considered.  Derby  v. 
Kentucky  C.  R.  Co.,  {Ky.)  4  i^  W.  Rep.  303. 
McDonald  v.  International  Sr*  G.  N.  R.  Co. , 
(Tex.  Civ.  App.)  21  .V.  IV.  Rep.  774.— F(iL- 
LowiNG  East  Line  &  R.  R.  R.  Co.  7>.  Rush- 
ing,6yTex.3i7,6S.  W.  Rep.834.  Quoting 
Green  ta  Erie  R.  Co.,  1 1  Hun  (N.  Y.)  333. 

If  the  deceased  employe,  being  in  dan- 
gerous proximity  to  the  railroad  track,  was 
evidently  ignorant  orobliviousof  peril  from 
an  approaching  train  and  the  engineer  of 
the  train  saw  his  peril  in  lime  to  avert  in- 
jury, the  failure  to  use  the  proper  available 
means  to  avert  it  is  gross  negligence,  or  the 
eqiiivalcnt  of  wilful  and  intentional  wrong, 
and  overcomes  the  defense  of  contributory 
negligence.  i.ouis7>ille&'N.  R.  Co.  v.  Tram- 
tnell,  93  Ala.  350,  9  .SV;.  Rep.  870. 

Plaintill's  intestate  was  an  employe  in 
defend.int's  shops,  and  upon  leaving  for 
home  in  the  evening  attempted  to  cross 
where  there  were  16  tracks,  but  witli  others 
was  temporarily  delayed  at  one  track  by  a 
long  freight  train  which  was  passing,  and 
as  soon  as  it  was  off  the  crossing,  in  the 
language  of  a  witness,  he  made  a  "dart  "  to 
cross  and  was  struck  and  killed  by  a  back- 
ing engine.  Held,  that  ho  did  not  exercise 
due  care,  and  that  a  vculict  for  plaiiitiif 
could  not  be  sustained,  though  there  may 
have  l)een  negligence  on  the  part  of  the 
defendant.  Chicago,  R.  I.  &•  /'.  R.  Co.  v. 
Fitssimmons,  40  ///.  App.  3^x1.  ~- DisriN- 
UUIiiHlNG  Galena  &  C.  U.  R.  Co.  v.  Loomis, 


DEATH    BY   WRONGFUL   ACT,  212. 


887 


13  111.  550;  Chicago  &  A.  R.  Co.  v.  Elmore, 
67  111.  176. 

Plaintiff's  intestate  was  an  employe  in 
defendant's  yard,  and  upon  ieavinj^  at  the 
close  of  a  day's  work  walked  on  the  track, 
simply  because  there  was  snow  on  the 
}j;ri)und  and  it  was  better  walking  on  the 
trad: ;  and  while  thus  walking  he  was 
struck  l\v  a  rapidly  backing  engine  and 
killed.  It  appeared  that  there  was  negli- 
gence on  the  part  of  the  company,  but  that 
the  negligence  of  the  deceased  was  at  least 
equal  in  degree.  Hehl,  under  the  rule  of 
comparative  negligence,  that  a  recovery 
could  not  he  had.  Chicitgo,  li.  &'  Q.  A'.  Co. 
V.  O.'sDft,  12  ///.  A/i/>.  245. 

Plaintiff's  intestate  was  an  employe  of  a 
car-building  company.  Contrary  to  the 
direction  of  his  employer,  he  crawled  under 
some  new  cars  which  had  left  the  company's 
yards  as  completed  and  stood  upon  tiie 
defendant's  railway  track  ready  for  trans- 
portation. This  he  did  after  the  conductor 
of  one  of  defendant's  trains  examined  the 
cars  to  see  if  any  jierson  was  imder  or 
about  them.  The  train  was  then  coupled 
t(j  the  new  cars  and  started  up  and  deceased 
was  killed.  In  an  action  for  causing  his 
death — AM,  that  the  defendant  was  not 
liable,  the  deceased  being  guilty  of  con- 
tributory negligence,  and  it  was  error  to 
sul)mit  to  the  jury,  in  the  absence  of  evi- 
dence, the  question  whether  or  not  there 
was  a  custom  for  the  employes  of  the  car 
company  to  go  under  the  cars  for  repairing 
them  after  they  had  been  turned  over  to 
the  railroad  company  as  comi)leted.  dwfis 
V.  /.(iXv  S/iorc  ^  M.  S.  A'.  Co.,  31  Am.  &^ 
J'^fiji,'-.  A'.  Cas.  379,  66  Af/c/i.  448,  10  ll\sf. 
A\'/>.  174.  33. V-  "'.  AV/>.  541. 

212.  Di'akoiiM'ii.  —  (I)  //I  j^'^i/nni/.— 
Where  a  brakeman  on  a  railroad  who  was 
engaged  in  the  performance  of  his  duty 
received  injurii-s  and  died  from  the  effects 
thereof,  and  there  was  nothing  to  show  that 
he  was  careless  or  that  he  ought  to  have 
dune  a  particular  act  by  way  of  precaiilioti, 
the  jury  might  infer  that  he  was  in  the 
i-.xercise  of  due  care  when  the  accident 
occurred.  Tfiyn);  v.  Fitt/it'iir^  N.  Co.,  53 
Am.  &^  A;/!,'.  A".  Cas.  535,  156  .lAi.tw,  13,  30 
N.  E.  l^i-p.  \(><). 

Where  a  hrakeman  on  a  freight  train 
wliii  ii  has  stopped  npim  an  unplanked 
bridge  unnecessarily  climbs  down  from  the 
top  of  ihe<iir  in  ihe  niglil-time,  carrying  a 
lantern   in  his  hand,  and  witliout  looking 


falls  through  tlic  bridge  to  the  ground 
below  and  is  killed,  he  is  guilty  of  such 
contributory  negligence  as  to  bar  an  action 
against  the  comjiany  for  damages  for  caus- 
ing his  death.  C/iicago,  li.  «S-  (J.  A'.  Co.  v. 
Barnard,  32  Ntb.  306,  49  N.  \V.  Rip.  362. — 
DisriNUUlsiii.NC.  Franklin  v.  Winona  &  St. 
P.  K.  Co.,  37  Minn.  409. 

In  an  action  for  killing  plaintiff's  intes- 
tate while  coupling  cars,  the  question 
whether  intestate's  foot  got  caught  in  the 
frog  when  the  block  had  been  taken  out  is 
for  the  jury.  Aitrl'  v.  Nrw  York  C.  &*  //. 
A'.  A'.  Co.,  52  A'.  V.  S.  A'.  932. 

The  fact  that  deceased  had  attempted  to 
uncouple  while  the  train  was  moving  was 
not  of  itself  evidence  of  negligence  on  his 
part  contributing  to  his  death,  it  being 
shown  ihit  it  was  a  common  practice. 
7\:ias  &•  P.  A'.  Co.  v.  Robertson,  82  Te.\, 
C57,  17  S.  W.  Ai-/>.  1041. 

(2)  //lustrations.— \n  an  action  for  the 
death  of  a  brakeman  the  negligence  charged 
on  the  part  of  the  company  was  in  furnish- 
ing a  defective  wheel  which  had  to  be  turned 
in  setting  a  brake;  while  the  company 
claimed  that  the  deceased  was  guilty  of  con- 
tributory negligence  in  using  a  lever  or 
club  in  setting  the  brake,  which  was  both 
dangerous  and  against  the  rules  of  the 
company.  A  witness  for  the  defense  testi- 
fied that  on  the  morning  of  the  accident  he 
saw  a  brakeman  at  or  near  the  place  of  the 
accident  setting  .1  brake  with  a  club,  and 
another  witness  testified  that  10  hours  after 
the  accident  he  found  a  brakeman's  club 
within  29  steps  of  where  the  brakeman's 
body  was  found.  In  rebuttal,  plaintiff  in- 
troduced a  witness  who  testified  that  he 
saw  the  deceased  just  before  the  accident 
(>()ing  toward  the  wheel,  and  when  within 
four  feet  of  it  he  had  no  club ;  and  other  wit- 
nesses testified  that  they  walked  u|)  anrl 
down  the  track  soon  after  the  anideni,  but 
saw  no  club,  though  it  was  talked  about 
antl  looked  for.  J/rlil,  not  sulliciont  to 
show  contributory  negli;,',ence,  or  that  the 
deceased  used  a  chii).  I.caliy  v.  Soiif/irrn 
/'a,.  A'.  Co..  15  .////.  &^  h'.iijr.  A'.  Cas.  230,  65 
Cat.  150,  3  /v. .  A'i/>.  622. 

Plaintiff's  intestate  was  killed  while  coup- 
ling cars  at  night,  by  one  that  had  no  bum- 
per. //</</,  that  he  wiis  not  chargeable  with 
Ciuitributory  negligence  because  he  did  not 
examine  the  car  and  discover  its  defevJt  be- 
foH!  attempting  to  coui)le  it.  iMa/ionrv  v, 
AVtc  York  C.  ^  a,  R,  A'.  Co.,  15  A',  }'.  .S////>, 
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501,  39  iV.  v.  5.  A'.  911  ;  affinmul  in  131  X. 
y.  (tz^.  num. 

I'iaiiililT's  intestate  was  killed  by  coming 
in  cont.'c  t  witli  an  cverhead  l)i  idi^o.  It  ap- 
peared tliat  he  liad  been  employed  by  the 
contpany  over  two  months.  The  bridge 
was  high  enough  to  allow  perse  ns  to  stand 
on  the  top  uf  ordinary  cars  and  pass  under, 
but  the  car  on  which  the  ini'state  was 
standing  was  18  inches  higher  than  ordi- 
nary cars,  which  fact  was  known  to  him. 
llcLl,  ihat  the  action  could  not  lie  main- 
tained. Lynch  v.  Ne^v  York,  L.  E.  «S>*  W. 
K.  Co.,  44  X.  y.  S.  A'.  663.  63  //««  635,  18 
.V.  r.  Sii/ifi.  417.— Rkviewino  Fitzgerald  v. 
New  York  C.  &  H.  R.  R.Co..  12  N.  Y.  Supp. 
932,  36  N.  Y.  S.  R.  755;  Williams  v.  Dela- 
ware, L.  &  W.  R.  Co.,  116  N.  Y.  628.  37  N. 
Y.  S.  R.  760. 

Plaintiff's  intestate  was  employed  is  a 
brakeman  on  a  freight  train  and  was  killed 
on  a  moonlight  night  by  striking  an  over- 
head bridge  while  standing  on  top  of  a  car. 
The  bridge  was  not  high  enough  to  enable 
a  man  to  stand  erect  and  pass  under.  He 
had  passed  under  the  bridge  before  and  had 
been  warned  against  its  danger,  and  was 
told  to  st(K)p  down  just  before  approaching 
the  bridge.  Held :  (1)  that  theaccident  was 
due  to  his  own  carelessness,  though  the 
con)pany  may  have  been  negligent  in  at- 
tempting to  run  under  such  a  bridge;  (3) 
that  the  danger  of  the  bridge  was  assumed 
by  him  when  he  entered  the  company's  em- 
ploy. Ctitrkv.  Riilunonii  &^  D.  K.  Co.,  18 
.-////.  &*  Eng.  R  Can,  78,  78  Va.  709.  49  Am. 
Rep.  394.— QuoTiNO  Baltimore  &  O.  R.  Co. 
V.  Strieker,  51  Md.  47;  Dcvilt  7/.  Pacific  R. 
Co.,  50  Mo.  302.  Rkvikwino  Owen  v. 
New  York  C.  R.  Co.,  1  Lans.  (N.  Y.)  108.- 
Dis AIM'KOVKD  IN  Te.xas  k  P.  k.  Co.  v.  Hohn, 
I  Tex.  Civ.  App.  36.  Not  kui.i  owku  in  lial- 
timore  &  O.  <St  C.  R.  Co.  v.  Rowan,  23  .\m. 
cS:  Eng.  R.  Cas.  390,  104  Ind.  88.  Quoted 
IN  Goodman  v.  Richmond  &  D.  R.  Co.,  81 
Va,  576;  Richmond  &  D.  R.  Co.  7/.  Burnett, 
88  Va.  538.  Reviewed  in  Williamson  v. 
Newport  News  &  M.  V.  Co.,  34  W.  Va.  657. 

On  the  disputed  facts  disclosed  in  the 
plainiilT's  case  it  appeared  that  there  was  a 
switch-stand  erected  in  the  defendants' yard 
close  to  the  track,  the  decea.scd  being 
.aware  of  his  position  and  proximity  to  the 
track,  On  the  day  in  question  the  de- 
ceased was  engaged  as  a  brakeman  on  a 
train  passing  through  the  yard.  I  lis  posi- 
tiun  as  brakeman  should  have  been  on  tup 


of  the  car,  but  for  some  reason  which  did 
not  appear,  he  was  on  the  side  of  the  car, 
holding  on  to  the  ladder  by  which  brake- 
men  mount  to  the  top  of  the  car,  and  his 
attention  being  drawn  towards  the  end  of 
the  train  he  did  not  see  the  switch-stand, 
when  he  was  struck  by  it  and  thrown  under 
the  wheels  of  the  car  and  killed.  Held, 
that  there  was  nocviilcnce  of  negligence  on 
the  part  of  the  defendants  ;  and  that  there 
was  such  want  of  care  on  the  part  of  the 
deceased  as  disentitled  the  plaintiff,  his  ad- 
ministrator, to  recover;  an<l  the  rase  was 
therefore  properly  withdrawn  from  llie 
jury.  Ryan  v.  Civutda  Sout/iern  R.  Co.,  26 
Am.  ^^  Eng.  R.dis.  344.  \oOnt.  745.— yuoT- 
INO  Skipp  7'.  Eastern  Counties  R.  Co.,  9 
Ex.  223;  Hall  V.  Union  Pac.  R.  Co.,  \(y 
Fed.  Rep.  744. 

2l:{.  Cur  liiM|»crtor».— The  deceased, 
at  the  time  of  the  injury,  was  engaged  in 
his  duty  of  inspecting  cars  then  standing  in 
the  yard  kept  for  that  purpo.se,  and  was 
under  a  standing  car  examining  the  same, 
which,  by  being  suddenly  struck  by  other 
cars  in  motion,  caused  the  injury  resulting 
in  his  death.  Defendant,  in  taking  some  ol 
its  cars  to  the  yard,  there  to  be  left,  de- 
tached them  from  the  engine  propelling 
them  before  entering  the  yard,  and  suffered 
the  cars,  without  any  brakeman  to  control 
their  momentum,  to  enter  the  yard  and 
strike  the  cars  then  standing  on  the  track, 
and  thereby  caused  the  injury.  Deceased, 
who  was  engaged  as  car  inspector  al)out  the 
yard,  placect  no  signal  on  the  track  to 
nuiiiy  the  switchman  or  any  one  else  tiiat 
he  was  engaged  in  inspecting  the  cars,  an<l 
no  warning  was  given  the  <leceased  by  bell, 
whistle,  or  otherwise,  of  the  approaching 
cars.  Defendant  asked  a  witness  what  iho 
custom  was,  at  the  time  of  the  accident,  in 
lettiu).'  cars  into  the  yarfl  on  tracks,  and 
permiuing  them  to  run  against  standing 
cars,  which  the  court  refused  to  allow. 
Held,  that  the  question  was  ]>roj>er,  as,  if 
such  was  the  custom,  the  answer  would 
have  .li.led  the  jury  in  determiiil.ig  the  de- 
gr(!e  of  care  the  deceased  observed,  and 
whctiicr  he  was  guilty  of  suil;  negligence 
on  his  part  as  to  prevent  a  recovery.  Penn- 
sylvania Co.  v.  Sioelke,  8  „-////.  iS^  Eng.  R. 
Cas.  1)23,  104  ///  201.  DisriN(;tii.siii,i)  in 
North  Chicag(j  Rolling  Mill  Co. 7'.  Johnson, 

114  III.  57- 

214.  i'nr  repalrwrH.  —  Plaintiff's  '.us- 
bund  was  u  car  repairer  of  some  years'  ex- 
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perience, but  not  with  defendants ;  but  was 
familiar  with  their  yard  and  how  cars  were 
moved  in  and  out.  Defendants'  car  in- 
spector called  him  while  passing  by  to  look 
at  sonic  work  that  had  been  done  on  a  car 
which  stood  on  a  track  in  the  yard,  and 
just  as  he  was  in  the  act  of  stooping  to  look 
ut  it,  an  engine  struck  the  car  and  killed 
nim.  The  evidence  tended  to  show  that 
there  was  a  brakeman  on  a  car  attached  to 
the  colliding  engine,  but  it  was  impossible 
for  him  to  see  the  deceased.  Held,  that 
the  company  was  not  liable.  Hallihan  v. 
J/nnnibal  &*  St.  J.  A".  Co.,  2  Am.  &'  Eng.  R. 
Cas.  117,71  Mo.  113. —Al'i'RovKD  in  Tay- 
liir  V.  Missouri  Pac.  R.  Co.,  86  Mo.  457. 

Plaintiff's  intestate  was  employed  in  de- 
fendant's repair  shops,  but  at  the  time  of 
his  death  was  engaged  in  making  slight 
repairs  on  a  car  which  stood  on  a  track.  It 
was  usual  to  display  a  red  flag  when  work- 
ing about  cars  on  the  track,  but  the  reason 
given  for  not  displaying  it  on  this  occasion 
was  that  the  parties  thought  it  would  only 
take  a  few  minutes  to  complete  their  work. 
An  engine  was  seen  approaching  on  the 
track,  and  the  deceased  directed  another 
employe  to  stop  it,  aiul  it  was  brought  to  a 
standstill  a  few  feet  from  the  car.  In  a  few 
minutes  a  switchman,  who  knew  of  the 
directions  to  stop  the  engine,  signaled  it  to 
advance,  and  it  ran  against  the  car  and 
killed  deceased  while  he  was  at  work  under 
it.  Held,  that  the  questions  of  negligence 
and  contributory  negligence  were  properly 
left  lo  the  jury.  Pool  v.  Soutluyn  Pac.  A'. 
Co.,  7  Utah  303,  26  Pac.  AV/.  654. 

215.  Coiitluotors.  —  Where  a  freight 
conductor  knows  that  a  certain  bridge  over 
which  he  has  to  run  his  train  is  being  re- 
paired, and  the  "  slow  "  sign  is  displayed, 
the  company  is  not  liable  for  the  death  of 
the  conductor  by  reason  of  not  giving  the 
tiainincn  further  iu)iicc,  where  the  con- 
ductor fails  to  act  upon  the  information 
tlial  lie  has,  and  the  warning  given,  and  is 
kille<l  while  running  his  train  over  the 
bridge  at  an  immoderate  rate  of  speed. 
.V/.  L0111.S,  I,  M.  v5-  .S".  A'.  Co.  V.  Mor^art, 
(.//-/••)  S  .S\  W.  R,p.  179. 

Where  the  conductor  in  charge  of  a  rail- 
road train  knew  every  circumstance  which 
tiMided  to  render  the  opi  ation  of  his  train 
haz.irdoiis,  and  if,  in  his  judgment,  it  was 
not  hi'ing  operati'd  in  the  safest  possible 
manner,  lie  had  full  authority  to  direct  thai 
such  changes  be  m.ule  in  the  manner  of  its 


operation  as  would  render  it  safe  —  held 
that,  if  by  its  negligent  operation  Ik;  was 
killed,  his  administrator  could  not  recover 
against  the  railroad  company.  Lane  v. 
Central  Iowa  R.  Co.,  69  /o7i'a  443,  ?9  A'.  Il\ 
Rep.  419.  —  Fui.l.owiNc;  Dewey  v.  Chicago 
«S:  \.  W.  K.  Co.,  31  Iowa  373. 

That  the  deceased  was  the  conductor  and 
superior  olhcer  of  the  train,  and  directed 
the  line  of  coiuUici  which  resulted  in  his 
death,  would  estop  his  administrator  from 
recovering  against  the  company  on  the 
ground  of  negligence  on  the  part  of  its 
employes.  Dewey  v  Chicago  &*  N.  \V.  R, 
Co.,  31  /owa  373,  2  Am.  Ry.  Rep.  369. — 
FoLLDWEiJ  IN  Lane  v.  Central  Iowa  R.  Co., 
6y  Iowa  443. 

The  deceased,  at  the  time  of  the  injury, 
was  climbing  over  the  top  of  a  car  when  the 
train  was  under  way,  it  having  Just  started 
from  the  station.  It  did  not  appear  that  his 
doing  so  had  any  necessary  connection  with 
his  duties  as  conductor.  Held  (Miller,  j., 
dissenting),  that  the  evidence  established 
contributory  negligence.  Gibson  v.  Eric  A*. 
Co.,  63  X.  Y.  449.  20  Am.  Rep.  552  ;  revers- 
iiii;  5  Hun  31.— Foi.LOWKu  IN  Williams  v. 
Delaware,  L.  &  W^  R.  Co.,  41  Am.  &  Eng, 
R.  Cas.  254,  116  N.  Y.  628,  22  N.  E.  Rep. 
1117,  27  N.  Y.  S.  R.  760.  QuoTKD  IN  Ra- 
gon  V.  Toledo,  A.  A.  &  N.  M.  R.  Co.,  97 
Mich.  265  ;  Dering  v.  New  York  C.  &  H.  R, 
R.  Co.,  50  N.  Y.  S.  R.  832;  Ovcrby  v. 
Chesapeake  I'v  O.  R.  Co.,  yj  W.  Va.  524. 

210.  Kii|j:iiiec>r,s.  -In  a  suit  by  the  rep- 
resentative of  an  engine  driver  to  recover 
for  killing  the  driver  by  the  explosion  of  an 
engine  in  his  charge,  plaintiff  cannot  re- 
cover if  it  appears  that  tiie  explosion  was 
the  result  of  the  carelessness  of  the  engine 
driver  in  not  keeping  sutricieiit  water  in  the 
boiler,  and  in  carrying  more  steam  than,  by 
the  rules  prescribed,  he  was  allowed  to 
caiT)'.  lltiiioh  C.  R.  Co.  v.  Hoiick,  72  ///. 
285.— Fui.i.owKU  IN  Illinois  C.  R.  Co.  v. 
Keen,  72  III.  512.  Rkvikwkd  in  Hucklew 
T'.  Central  Iowa  R.  Co.,  64  Iowa  603. 

Where  deceased,  an  engineer  for  a  street- 
railroad  company,  knew  of  the  proximity  of 
teleiTiiph  poles  to  the  track,  and  though 
warned  against  them,  persisted  in  putting 
his  head  out  of  the  cab  window,  and  look- 
ing backward  while  the  engine  was  going 
forward,  so  that  his  head  was  cruslicd,  he  is 
guilty  of  contributory  negligence,  and  his 
admiiiistrat(jr  cannot  rei'over.  Helfrich  v. 
O^den  City  R.  Co.,  7  Utah  1S6,  26  Pac.  Rep. 
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295.— Following  QuibcII  v.  Union  Pac.  R. 
Co..  7  Utah  122,  25  I'ac.  Rep.  734. 

Ill  an  action  fortlic  death  of  an  engineer, 
the  defense  being  contributory  negligence, 
it  appeared  tiiat  the  engineer  iiad,  on  fre- 
quent occasions  otiier  tlian  tiie  one  in 
question,  run  liis  engine  at  a  greater  s|)ced 
than  was  permitted  by  the  rules  of  tiie  coni- 
|)any,  and  tliat  otiier  engineers  iiad  done 
tlic  same  tiling,  and  that  in  addition  to  these 
rules,  warning  had  been  both  ])osted  and 
given  to  the  etTect  that  engineers  must  nut 
exceed  the  rale  of  speed  prescribed  by  the 
rules  of  the  comi>any.  Hfld,  such  proof  of 
cQiiiributory  negligence  as  to  defeat  a  re- 
covery. Slit  her  lixnd  v.  Troy  &*  U.  R.  Co., 
74  ////«  1C2,  26  A\  y.  Supp.  237,  56  X.  Y.S. 

J"'-  W- 

A  company  is  not  relieved  of  liability  for 
the  death  of  an  engineer  because  he  stood 
at  his  post  when  a  collision  seemed  inevita- 
ble, when  by  jumping  he  might  have  saved 
his  life.     Central  A'.  Co.  v.  Crash,  74  da.  jyj- 

A  company  is  not  relieved  from  liability 
for  the  death  of  an  engineer  caused  by  a 
defect  in  the  track  due  to  the  company's 
negligence,  because  the  evidence  shows 
that  he  knew  that  the  air-brake  was  out  of 
order,  and  that  the  accident  might  not  have 
happened  had  it  been  in  order.  Flynn  v. 
Kansas  City,  St.  J.  6-  C.  11.  A'.  Co.,  18  yl/n. 
<&*  ^/ftr.  /'.  Cas.  23.  78  A/o.  195.— QuoTiNi; 
Patterson  v.  Pittsburg  &  C.  R.  Co.,  76  Pa. 

St.  393- 

In  an  action  by  a  wifi;  for  the  wrongful 
death  of  her  husband,  an  engineer  in  de- 
fendant's employ,  where  he  pulled  his  freight 
trail'  onto  a  switch  to  allow  a  jjassengcr 
train,  then  due,  to  j)ass  011  the  main  track, 
and  not  being  able  to  sec  the  rear  of  his 
train  for  obstructions  and  because  of  a 
curve  in  the  track,  stepped  onto  the  main 
track,  at  a  call  from  the  rear  brakeman,  and 
directed  the  fneman  to  pull  the  train  for- 
ward so  as  to  clear  the  main  track,  and 
while  so  standing  on  the  inick  he  was 
struck  and  injured  by  a  rapidly  moving 
band-car  operated  by  section  men  who 
knew  that  the  train  men  were  at  their  ac- 
customed work  with  the  train,  and  who 
could  have  seen  deceased  on  the  track  had 
they  watched  in  advance  of  them,  there  is 
abundant  evidence  to  show  that  they  did 
not  manage  the  hand-car  as  prudent  persons 
would  do  under  such  circumstances,  this 
being  tlie  standard  by  which  the  (juestion 
of  negligence  on  their  part  should  be  deter- 


mined. Harry  v.  Hannibal  &*  St.  J.  K.  Co., 
98  Mo.  62,  II  S.  IV.  Rep.  308.— Revikwki) 
IN  Parker?/.  Hannibal  &  St.  J.  R.  Co.,  109 
Mo.  362. 

217.  Fireiiivii. -Where  a  fireman  is 
killed  by  coming  in  contact  with  a  pipe  pro- 
jecting from  a  water-tank,  and  ic  appears 
that  it  was  so  constructed  that  he  might 
have  passed  it  in  safety  by  the  use  of  due 
diligence,  there  can  be  no  recovery  for  his 
death.  Atlanta  &•  W.  P.  K.  Co.  v.  ireM, 
61  O'a.  586. 

A  fireman  was  negligent  in  leaving  an 
ash-pan  open  which  caused  fire  to  drop  in 
the  box  of  the  driving-wheel  and  to  ignite 
the  grease  therein.  He  leaned  out  of  the 
engine  to  extinguish  it  and  was  killed  by 
striking  a  britlge  that  he  knew  stood  very 
near  the  track.  //<lil,  that  his  own  negli- 
gence was  the  cause  of  the  accident,  and  the 
company  was  not  liable.  S/n-eler  v.  C/iesa- 
praJte  &*  O.  A'.  Co.,  81  I'ti.  188.— yuoTiNG 
Owen  ?'.  New  York  C.  R.  Co.,  1  Lans.  (N. 
v.)  108.— RkvikwkI)  in  Williamson  7/.  New- 
port News  &  M.  V.  Co.,  34  W.  Va.  657. 

218.  FliiKliH'ii. — A  flagman  on  a  freight 
train  who,  pursuant  to  a  rule  of  the  com- 
pany, has  placed  a  torpedo  on  the  track  as 
a  signal  to  a  following  passenger  train  to 
stop,  is  not  in  law  negligent  in  going  into 
the  caboose,  by  direction  of  the  conductor, 
to  obtain  necessary  sleep,  and  his  widow 
may  maintain  an  action  for  his  death  caused 
by  a  collision  between  such  passenger  train 
and  the  caboose,  the  question  of  decedent's 
contributory  negligence  being  for  the  jury. 
Mills  V.  /iast  Tenn.,  V.  ^^  C.  A'.  Co.,  ^7  Li  a. 
102,  13  S.  E.  Kep.  205.  yt;oriN(i  Chicago, 
M.  cSt  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  390; 
Prathcr  7/.  Richmond  «"k  I).  R.  Co.,  80  G;i. 
436.  Rkvikwino  Georgia  R.  &  H.  Co.  ?'. 
McDadc,  59  (Ja.  73. 

210.  Liibort'i-s,  HtH*tiuii  liuiids,  «>te. 
— (1)  if '/ten  aition  barred  by  eontribiitory 
;/<y//i,v//^f.  -The  deceased,  who  was  a  rail- 
road hand,  stood  in  the  middle  of  the  track 
while  an  engine  was  backing  toward  him  at 
the  mtc  of  one  to  three  miles  per  hour, 
and  when  it  was  near,  attempted  to  jump  on 
the  footboard  ;  but  the  board  was  slightly 
broken,  and  the  hand-rail  had  been  removed 
the  ni};ht  before,  and  he  fell  and  was  killed. 
//(•/(/,  that  a  verdict  in  favor  of  the  plaiiitifT 
should  be  set  .iside.  CunniHi^/iam  v.  C/ii- 
eajfo.  M.  &*  St.  /'.  A'.  Co.,  12  Aw.  &*  /uijr. 
A.  Cas.  217,  5  AhCrary  (U.  S.)  465,  17  /•></. 
A'ep.  iJ82. 
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PlaintifT's  intestate  was  a  stoiic-inaso-i 
and  employed  in  preparing  and  placing  a 
large  stone  to  be  used  in  a  I'ridge.  It  lay 
in  a  cut  very  near  the  track,  but  a  C(jnstruc- 
tion  train  passed  .several  times  without 
touching  it.  The  men  in  charge  warned 
the  intestate  and  otiiers  Ut  keep  out  of  the 
way  of  the  train,  but  on  the  ne.xt  passage  of 
the  construction  train,  a  standard  at  the 
side  of  a  car  had  slipped  down  througii  its 
.socket  and  struck  the  stone  and  threw  it 
against  the  intestate  causing  injuries  from 
which  he  died.  It  appeared  that  the  other 
men  had  left  the  cut.  and  that  the  intestate 
saw  the  standard  and  had  (\\pressed  his  be- 
lief that  it  would  strike  the  ^li^ne.  UrU, 
that  he  was  guilty  f)f  coiuributory  negli- 
gence as  a  matter  of  law.  Coliiinbus  »«•  //''. 
A'.  Co.  V.  liradfotd,  38  Am.  &*  /.'fij;.  A'.  Cas. 
214,  86  sUit.  574,  6  So.  A'i/>.  yo. 

.\  track  repairer  was  struck  and  killed  by 
moving  cars  of  another  company,  at  a  point 
where  defendant's  road  connected  with  the 
other  road.  It  was  at  a  p«)int  where  tracks 
were  numerous,  and  engines  constantly  in 
motion,  with  which  deceased  was  very 
familiar.  Deceased  stopped  on  the  track, 
close  in  front  of  the  moving  cars,  with  his 
back  to  them,  with  his  cap  close  over  his 
cars.  There  was  but  slight  negligence,  if 
any,  on  the  part  of  those  moving  the  train. 
//<A/,  that  deceased  was  guilty  of  such  gross 
negligence  as  to  prevent  a  recovery.  C/n'- 
tiijfo  &^  X.  tr.  A".  Co.  V.  Swiviuy,  52  ///. 
325.— l)isriNi;irisin;i>  in  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Dignan.  56  III.  4S7. 

A  section  hand  in  the  employ  of  a  railway 
company,  while  obeying  directions  to  go 
down  the  road  track,  walked  on  the  track, 
after  riding  for  a  space  on  the  tender,  until 
it  stop[)ed.  For  si>me  cause  he  halted  u|)on 
the  track  and  stooped  down  for  some  pur- 
pose not  clearly  stated  a  very  short  distance 
from  the  tender.  Wliile  in  that  position 
the  train  with  tender  in  front,  which  had 
stopped,  was  again  put  slowly  in  motion 
and  run  over  the  section  hund,  killing  him. 
The  train  was  nujving  when  the  accident  oc- 
curred at  a  place  wliere  neither  a  bell  nor 
whistle  was  rcquireil  by  law  to  be  sounded. 
No  defect  was  shown  either  in  the  road- 
bed, track,  or  cars,  nor  was  there  any  evi- 
<lence  of  incompetence  on  the  part  of  those 
operating  tht;  train.  In  a  suit  against  the 
railway  company  for  damages,  brought  by 
the  surviving  parents  of  the  deceased— 
////(/,  that  the  section   hand  was  guilty  of 


contributory  negligence  barring  a  recovery. 
Trinity  C-r-'s.  N.  Co.  v.  Mitchdl.  72  7V.r. 
609.  10  .V.  \V.  Rep.  6y8. 

Deceased,  with  three  others  and  a  fore- 
man, was  employcfl  with  a  hand-car  in 
clearing  snow  from  the  track  near  Lime- 
house  station.  The  foreman  saw  a  freight 
train  approaching,  at  sjjccd,  a  quarter  of  a 
mile  otf,  upon  which  he  left  the  men,  telling 
them  "to  clear,"  and  walked  towards  it, 
waving  a  flag.  Two  of  the  men  ste|)ped 
aside  when  it  came  uj),  but  deceased  and 
the  other  man  ran  in  front  of  i*.  along  the 
track,  until  it  drove  the  handcar  against 
and  killed  them  both.  Held,  clearly  a  case 
of  contributory  negligence  on  the  part  of 
deceased,  and  a  nonsuit  was  proper.  I'laitt 
V.  Grand  Trunk  R.  Co.,  27  U.  C.  Q.  />'.  78.— 
F«)LLu\vi.\(;  Skelton  v.  London  &  N.  W.  R. 
Co.,  L.  R.  2  C.  P.  631. 

(2)  U'/ii-n  not  cluiri' fable 'Mil  h  contrihtitory 
negligence. — In  an  action  for  negligently 
causing  the  death  of  A.,  it  appeared  from 
tlie  evidence  that  A.  and  others  in  the  em- 
ployment of  a  union  railway  company  were 
at  work  at  a  certain  point  on  the  railroad 
track  of  said  union  company  over  which 
trains  could  pass  at  that  point ;  that  a  train 
of  cars  owned  and  run  by  defendant  was 
backing  at  the  time ;  that  the  bell  (jf  the 
loc<jmotivc  was  ringing;  that  there  were 
four  or  five  cars  in  the  train  and  no  method 
of  communicating  with  the  engineer  from 
the  rear  of  the  train  ;  nor  was  there  any 
brake  in  working  order  on  the  car  farthest 
from  the  locomotive,  although  a  brakeman 
was  on  the  rear  end  of  the  car,  the  locomo- 
tive being  at  the  other  end  of  the  train  ;  nor 
was  any  person  in  advance  of  the  train  to 
warn  others  of  its  approach.  The  hjcomo- 
tive  wiis  in  charge  of  the  fireman,  the  en- 
gineer ucing  absent  to  procure  a  drink. 
The  other  persons  employed  with  B.,  at 
work  on  the  track,  ste|)ped  off,  and  some 
one  called  to  him,  "  look  out,"  when  H.,  in- 
stead of  stepping  back,  stepped  forward  and 
was  struck  and  killed.  The  fireman  and 
one  brakeman  were  the  only  persons  in 
charge  of  the  train.  This  instruction  was 
asked  and  refused  :  "  If,  at  the  time  de- 
ceased was  killed,  it  was  his  duty  to  be  cn- 
gag(!d  upon  the  track  at  that  place,  and  he 
might  have  seen  the  approach  of  the  train 
by  exercise  of  reasonable  care,  as  by  look- 
ing up,  then  the  failure  to  do  so,  if  he  tlid 
•JO  fail,  was  negligence  on  his  part ;  and 
if  such  negligence  contributed  to  his   in- 
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jury  then  the  jury  should  find  for  the  de- 
fendant." Held:  (I)  that  there  was  no  error 
in  this  ruling;  (2)  that  this  evidence  was 
sufficient  to  sustain  a  finding  against  the 
railway  company.  Indianapolis,  B.  &*  IV. 
R.  Co.  V.  Carr,  35  Ind.  510,  4  Atn.  Ry.  Rep. 

495- 

Plaintiff's  intestate  was  killed  while  en- 
gaged in  working  upon  a  track  used  jointly 
by  his  employer  and  defendant,  by  a  car  set 
in  motion  by  cne  of  defendant's  trains, 
without  a  br.nl  ^v^wn  thereon  in  a  position 
to  enable  him  .c  perceive  danger,  as  re- 
quired by  its  rules.  The  company  employ- 
niiar  rule.  Held,  that 
t-  rely  on  the  observ- 
'.  lerefore,  his  omis- 
,c  the  movements  of 
the  approaching  trains  was  not  as  a  matter 
of  law  contributory  negligence.  Noonan  v. 
New  York  C.  &>  H.  R.  R.  Co.,  16  N.  V. 
Siipp.  678,  42  N.  Y.  S.  R.  41 ;  affirmed  in 
131  xV.  Y.  594.  —  Reviewing  Murphy  v. 
New  York  C.  &  H.  R.  R.  Co.,  118  N.  Y.  527, 
23  N.  E.  Rep.  812. 

In  an  action  for  killing  plaintifl's  hus- 
band by  a  switch  engine  while  he  was 
repairing  the  track,  there  was  evidence 
tending  to  show  that  the  engine  would 
have  been  safer  if  it  had  been  provided 
with  a  sloping  tank  instead  of  a  square  one. 
Held,  that  evidence  that  he  could  see 
that  the  engine  had  a  square  tank  would 
not  bar  a  recovery  where  there  was  nothing 
to  show  that  he  knew  that  it  was  more  dan- 
gerous than  a  sloping  tank.  Missouri  Pac. 
R.  Co.  v.  Lehmbcrg,  75  Tex.  61,  12  S.  IV. 
Rep.  838. 

(3)  Question  of  contributory  negligence 
for  jury. — Plaintiff's  intestate  was  killed  by 
a  passing  train  wiiile  repairing  defendant's 
track.  It  seemed  that  he  and  others  were 
working  under  a  boss  wlio  had  instructed 
the  men  to  go  on  with  their  work  and  pay 
no  attention  to  trains.  Held,  sufficient  to 
warrant  the  submission  of  the  question  of 
his  contributory  negligence  to  the  jury. 
Chicago,  St.  L.  ^S^•  /'.  R.  Co.  v.  Gross,  133 
///.  37,  24  N.  E.  Rep.  563 ;  affirming  35  ///, 
App.  178. 

Plaintiff's  intestate,  who  had  been  em- 
ployed for  about  two  weeks  in  a  yard,  where 
there  were  numerous  tracks  and  constantly 
moving  trains,  was  killed  by  coming  in  con- 
tact with  a  signal-post  while  ascending  the 
outside  ladder  of  a  car,  Tiie  post  was 
four  feet  from  the  rail.    There  was  evidence 


tending  to  show  that  the  post  was  too  near 
the  cars  to  be  practically  safe  for  operatives, 
unless  aware  of  the  danger.  Held,  that 
upon  the  evidence,  the  question  of  defend- 
ant's negligence  in  locating  and  maintaining 
the  post  was  for  the  jury  (Gilfillan,  C.J., 
dissenting) ;  and  also  that  the  court  was  not 
warranted  in  holding,  as  a  matter  of  law, 
that  the  deceased  was  guilty  of  contribu- 
tory negligence  in  not  observing  that  the 
post  was  so  near  the  cars  as  to  be  danger- 
ous, and  in  not  appreciating  and  avoiding 
the  danger.  But  the  evidence  did  not 
so  clearly  preponderate  in  favor  of  the 
verdict  as  to  warrant  a  reversal  of  the  order 
of  the  trial  court  granting  a  new  trial. 
Johnson  v.  St.  Paul,  M.  &^  M.  R.  Co.,  41 
Am.  6-  Eng.  R.  Cas.  293,  43  Minn.  53,  44 
N.  IV.  Rep.  884. 

Plaintiff's  intestate  was  employed  by  one 
who  had  a  contract  to  lay  water-pipes  in 
defendant  company's  yard.  He  was  en- 
gaged in  digging  a  trench  between  two 
tracks  that  were  about  nine  feet  apart,  and 
as  a  passenger  train  approached  on  one  of 
the  tracks  its  employes  called  to  the  intes- 
tate to  guard  against  danger,  and  in  step- 
ping back  from  the  train  he  came  near  the 
other  track  and  was  struck  and  killed  by  a 
backing  freight  train  thereon.  Held,  that 
the  question  of  his  negligence  was  for  the 
jury.  Collins  v.  Ne7v  York,  N.  H.  &^  H.  R. 
Co.,  23  /.  &•  S.  31,  8  .V.  Y.  S.  R.  164; 
affirmed  in  112  A'.  Y.  665,  mem.,  20  A'.  E. 
Rep.  413,  20  A^.  Y.  S.  /v'.  977. 

In  such  case  the  deceased  could  not  be 
termed  a  mere  licensee,  and  the  company 
owed  him  ordinary  care  in  the  management 
of  its  trains.  Collins  v.  A^e7o  York,  A\  H, 
&^  H.  R.  Co.,  8  A^.  Y.  S.  R.  164,  23  /.  &^  S. 
31 ;  affirmed  in  112  N.  Y.  665,  mem.,  20  A'. 
E.  Rep.  413,  20  A'.  Y.  S.  R.  977.— AriM.viNG 
CordcU  V.  New  York  C.  &  H.  R.  R.  Co.,  70 
N.  Y.  119. 

Defendant's  intestate  was  employed  to 
attend  a  guy  rope  attached  to  a  hoisting- 
bucket  used  in  unloading  coal  from  defend- 
ant's vessel,  and  in  some  way  the  rope 
caught  him  and  lifted  him  some  15  feet, 
when  a  boy  16  years  old,  who  was  temp(j- 
rarily  in  charge  of  the  engine,  lei  him  down 
so  rapidly  that  he  fell  in  the  hold  and  was 
killed.  Held,  that  it  was  proper  to  leave 
the  question  to  the  jury  whether  permitting 
the  boy  to  run  the  engine  was  the  proxi- 
mate cause  of  the  injury,  notwithstanding 
the  intestate  may  have  been   negligent  in 
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permitting  himself  to  be  caught  in  the 
rope.  Sweeney  v.  JVew  York  Steatn  Lo.,  25 
N.  Y.S.  A'.  598,6  iV.  F.  Supp.  S28;  affirmed 
in  117  N.  V.  6\2,  mem.,  22  N.  E.  Rep.  1131, 
27  N.  V.  S.  A'.  977,  mem. 

220.  Switchiuen.— Negligence  on  the 
part  of  plaintiff's  intestate  is  not  a  defense 
unless  it  causes  or  contributes  to  the  injury. 
So,  where  a  switchman  riding  on  an  engine 
running  at  an  improper  rate  of  speed  is 
killed  by  colliding  with  cars  negligently 
left  on  the  track,  the  improper  speed  will 
not  bar  a  recovery  when  it  does  not  in  any 
way  contribute  to  the  death.  Loclchart  v. 
Little  Rock  &*  M.  R.  Co.,  40  Fed.  Rep.  631. 

If  a  switchman,  required  by  his  duties  to 
cross  the  railroad  tracks,  while  attempting 
to  do  so  in  the  daytime,  when  he  knows  that 
a  locomotive  is  expected  soon  to  pa.ss, 
which  could  be  seen  approaching  for  a  con- 
siderable distance,  turns  his  back  to  the 
engine  without  looking  until  just  as  it 
sirikes  and  kills  him,  he  is  not  in  the  exer- 
cise of  due  care  such  as  will  enable  his 
widow  to  maintain  an  action,  under  Mass. 
St.  of  1887,  ch.  270,  §  2,  for  causing  his 
death.  Sullivan  v.  Old  Colony  R.  Co.,  153 
Mass.  1 1 8,  26  N.  E.  Rep.  240. 

M.,  plaintiff's  testator,  a  switchman  in 
defendant's  employ,  while  in  the  discharge 
of  his  duties,  was  standing  on  the  top  of  a 
car  loiided  with  coal.  There  was  a  trap  in 
the  bottom  of  the  car  to  dump  the  coal, 
which  was  held  in  its  place  by  a  chain  ;  this 
chain  broke  and  let  down  the  trap  and  M. 
passed  through  it  with  the  coal,  receiving 
injuries  causing  his  death.  In  an  action  to 
recover  damages  it  appeared  that  about  two 
weeks  before  the  accident  a  link  in  the 
chain  was  broken,  and  other  employes  en- 
gaged with  M.  united  the  parts  of  the  chain 
by  fastening  the  separated  links  togetl  >■.■ 
with  a  wire  wound  around  them ;  about  t  «-o 
days  before  the  accident  it  was  discovered 
tiiat  the  trap  could  not  be  drawn  up  sutli- 
cientiy  close  to  prevent  the  coal  from  run- 
ning out  and,  to  prevent  this,  boards  were 
put  over  the  trap  by  the  employes  in  M.'s 
presence,  and  his  attention  was  called  by 
one  of  tile  employes  to  its  condition. 
Tliert  were  cars  in  peifect  condition  in  the 
yard  where  M.  was  at  work  ready  for  use, 
and  M.  had  the  selection  of  the  cars  to  be 
used;  he  had  been  directed  by  the  train- 
master to  examine  the  traps  to  see  that  they 
were  all  fastened  so  as  to  be  safe,  to  send 
the  cars  with  broken  chains  to  the  shop  for 


repairs,  and  to  use  none  in  an  imperfect 
condition.  Held,  that  the  submission  of 
the  defendant's  negligence  to  the  jury  was 
error.  Shields  v.  Neiv  York  C.  <S^  H.  R.  R. 
Co.,  133  N.  Y.  557,  30  A'.  E.  Rep.  596,  44  A\ 
Y.  S.  R.  72;  reversing  60  Hun  586,  39  A'.  Y. 
S.  R.  750,  15  A^.   Y.  Siipp.  613. 

X.  EVIDENCE. 

I.  In  General, 

a.  Admissibility  and  Relevancy. 

221.  What  evidence  is  udniissible, 
generally. — It  being  necessary  for  plain- 
tiff to  prove  that,  at  the  time  of  the  collis- 
ion which  caused  his  intestate's  injuries 
and  death,  the  hand-car  was  under  the  con- 
trol of  the  foreman  of  the  squad  of  laborers, 
he  may  prove  that  the  foreman  exercised 
control  and  authority;  and  a  witness  may 
so  testify  as  a  fact.  Richmond  &>  D.  R.  Co. 
V.  Hammond,  93  Ala.  iZ\,<)  So.  Rep.  577. 

Under  an  averment  that  defendant  neg- 
ligently "conducted  itself  in  and  about  the 
carrying  of  deceased,"  it  is  competent  to 
show  that  the  defendant  was  remiss  in  em- 
ploying an  incompetent  engineer,  or  in 
retaining  him  in  its  service  .vith  knowledge 
of  his  incompetency.  Kansas  City,  M.  &* 
B.  R.  Co.  v.  Satuiers,  58  Am.  <S^  Eng.  R. 
Cas.  140,  98  Ala.  293,  13  So.  Rep.  57. 

In  an  action  for  damages  for  death  caused 
by  negligence,  it  is  not  error  to  admit  evi- 
dence of  the  condition  of  the  remains  of 
deceased.  Leahy  v.  Southern  Pac.  R.  Co., 
1 5  Am.  &*  Eng.  R.  Cas.  230,  65  Cal.  1 50,  3 
Pac.  Rep.  622. 

Where  the  declaration  alleges  that  the 
locomotive  by  which  an  employe  was  killed 
was  not  supplied  with  proper  brakes,  evi- 
dence respecting  its  brakes,  as  compared 
with  those  of  other  locomotives  belonging 
to  the  same  company,  was  admissible. 
Savannah,  F.  &*  IV.  R.  Co,  v.  Flannagan, 
39  Am.  &^  Eng.  R.  Cas.  661,  82  Ga.  579,  9 
S.E.  Rep.  471. 

Where  one  walking  upon  a  railway  track 
was  killed  by  a  train,  evidence  tending  to 
show  wiiether  or  not  the  deceased  was  a 
trespasser  upon  the  track  was  properly  ad- 
mitted to  aid  the  jury  in  determining  the 
measure  of  care  required  by  defendant,  and 
the  ultimate  fact  of  negligence.  Murphy  v. 
Chicago,  R.  I.  &*  P.  R.  Co.,  38  Io7va  539. 

In  an  action  for  wrongfully  causing  the 
death  of  an  employe,  evidence  is  admissible 
which  tends  to  show  that  the  president  and 
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directors  of  the  company  reside  la  other 
slates  and  give  very  little  personal  attention 
to  the  operating  of  the  road  ;  as  is  also  evi- 
dence tending  to  show  incompetency  on  the 
part  of  conductors  and  engineers  of  collid- 
ing trains.  Kansas  Pac.  R.  Co.  v.  Salmon, 
14  Kan.  512. 

The  action  being  for  negligence  in  caus- 
ii)g  the  death  of  plaintiff's  intestate  by  run- 
ning a  locomotive  over  him  at  a  street 
crossing,  the  accident  having  happened  in 
the  dark,  immediately  after  another  train, 
with  a  bright  headlight,  had  passed  tlje 
crossing,  it  was  proper,  under  the  circum- 
stances, to  admit  evidence  as  to  how  long 
the  eye  requires,  after  looking  at  o  01  lliant 
hght,  to  recover  its  natural  power  oi  sight. 
Shaber  v.  St.  Paul,  M.  <S-  M.  R.  Co.,  2  Am. 
&"  Eng.  R.  Cas.  185.  28  A/mn.  103,  9  jV.  W. 
Rep.  575. 

Where  the  roadbed  of  a  railroad  is  laid 
near  to  a  dwelling-house,  and  the  child  of 
the  owner  gee's  upon  the  track  and  is  killed 
by  the  train,  plaintiff  may  show,  as  an  ele- 
ment of  negligence  on  tiie  part  of  the  com- 
pany, a  failure  to  fence  its  track  as  required 
by  the  statute,  even  though  the  primary 
object  of  the  requirement  was  merely  pro- 
tection of  cattle  and  other  stock.  Isabel  v. 
Hanntbal  &>  St.  J.  R.  Co.,  60  Mo.  475,  ^Am. 
Ry.  Rep.  261.— FOLLOWING  Singleton  v. 
Eastern  Counties  R.  Co.,  7  C.  B.  N.  S.  287. 
Kkviewing  and  following  Schmidt  v. 
Milwaukee  &  St.  P.  I^.  Co.,  23  Wis.  186. 

Under  a  general  allegation  of  negligence 
causing  the  death  of  a  girl  seven  years  old, 
by  being  knocked  down  and  run  over  by 
defendant's  car,  which  was  drawn  by  horses, 
evidence  that  there  were  no  guards  in 
front  of  the  car  is  admissible  to  prove 
negligence  or  misconduct  tending  to  pro- 
duce the  injury.  Oldfield  v.  New  York 
tS~»  H.  R.  Co.,  li,  N.  Y.  3:0;  affirming  I  E. 
D.  Smith  103.— Quoted  in  Paducah  &  M. 
K.  Co.  V.  Hoeh  ,  12  Bush  (Ky.)  41,  Re- 
viewed IN  Green  v.  Hudson  River  R.  Co., 
32  Barb.  (N.  Y.)  25. 

In  an  action  for  causing  the  death  of  a 
switchman,  after  it  has  been  shown  by  evi- 
dence that  he  was  killed  while  making  a 
coupling  at  night  while  a  large  and  power- 
ful freight  engine  was  attached  to  the  train, 
it  is  proper  to  introduce  otlier  evidence 
that  a  switch-engine  was  more  suited  to  the 
work  in  question  and,  therefore,  less  dan- 
gerous. Missouri  Pae.  R.  Co.  v.  Lamothc, 
76  Tex.  219,  13  ^.  W.  Rep.  194. 


Where  death  is  caused  to  a  passenger  by 
the  horses  attached  to  a  horse-car  "  running 
away,"  it  is  proper  to  prove  facts  tending  to 
show  that  the  driver  was  incompetent. 
Dimmey  v.  Wheeling  &'  E.  G.  R.  Co.,  27  W. 
Va.  32. 

In  an  action  to  recover  for  the  death  of 
an  engineer,  plaintiff's  evidence  showed 
that  it  was  caused  by  a  switch  being  left 
open,  which  threw  the  engine  off  the  track ; 
and  there  was  sufficient  evidence  to  justify 
the  inference  that  it  was  due  to  the  negli- 
gence of  the  switch-tender,  and  that  he  was 
retained  in  the  company's  service  after  it 
had  knowledge  of  his  negligence.  Held, 
that  it  was  error  to  reject  evidence  offered 
by  the  company  tending  to  show  that  the 
s\yitch  had  been  changed  by  some  one  else 
when  the  switchman  was  not  present.  £au- 
lec  V.  New  York  ^^  H.  R.  Co.,  62  Barb.  623 ; 
affirmed  in  59  N.  Y.  356,  7  Atn.  Ry.  Rep.  114. 

Plaintiff  was  walking  with  her  husband 
along  defendant's  track  at  a  point  where  it 
had  been  constructed  over  low  ground,  and 
there  was  a  ditch  on  either  side  filled  with 
water;  he  was  killed  by  a  passing  train. 
Held,  that  evidence  was  admissible  that 
plaintiff  was  sick  at  the  time  and  that  her 
husband  was  caring  for  her,  as  tending  to 
explain  why  he  did  not  escape  from  the 
track.  Remer  v.  Long  Island  R.  Co.,  i  A'. 
r.  Supp.  124,  15  N.  Y.  S.  R.  884;  affirmed 
in  1 1 3  N.  Y.  669. 

Plaintiff's  testator  was  killed  atasmall  sta- 
tion after  leaving  the  train  and  while  walk- 
ing on  the  track.  It  was  claimed  that  there 
was  no  path  in  the  direction  in  which  lie 
wished  to  go,  except  over  private  property, 
and  that  it  was  the  custom  of  persons  to 
walk  up  the  track.  Held,  that  evidence  as 
to  whether  or  not  there  was  a  footpath,  and 
as  to  the  custom  of  walking  on  the  track, 
and  as  to  whether  a  ticket  agent  was  kept 
at  the  station,  or  a  flagman  at  the  crossing, 
was  properly  allowed  for  the  purpose  of 
shqwing  the  exact  condition  of  affairs  at 
the  place.  Reid  v.  Neiu  York,  N.  H.  <S-  //. 
R.  Co.,  44  .V.  Y.  S.  R.  688,  63  Hun  630,  17 
N.  Y.  Supp.  801  :  affirmed  in  136  N.  Y.  638, 
mem.,  32  N.  E.  Rep.  1014,  49  A'.  Y.  S.  R. 

9'3- 
222.  What  evidence  isiiindinissiblc. 

— Where  the  action  is  under  the  statute  for 
the  benefit  of  the  next  of  kin,  evidence  of 
the  good  or  bad  reputation  of  such  next  of 
kin  is  inadmissible  for  the  purpose  of  affect- 
ing the  amount  of  damages.      Hardy  v. 
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Minneapolis  &*  Si.  L.  R.  Co.,  36  Fed.  Rep. 

657. 

Evidence  that  at  a  former  trial  the  de- 
fendant relied  upon  a  different  defense  to 
the  charge  of  negligent  killing,  from  that 
relied  upon  in  the  present  trial,  is  inadmis- 
sible. Harris  v.  Centra/  R.  Co.,  30  Am.  (S>« 
£/i/r.  R.  Cas.   581,  78  Ga.  525,  3  5.  E.  Rep. 

355. 

Where  an  accident  happens,  resulting  in 
a  personal  injury,  the  proper  inquiry  is  not 
whether  the  accident  might  have  been  avoid- 
ed, but  whether,  in  the  light  of  all  the  exist- 
ing circumstances,  the  railroad  company 
used  reasonable  care  and  diligence  to  guard 
against  danger.  Beatty  v.  Central  Iowa  R. 
Co.,  8  Am.  &•  Eng.  R.  Cas.  210,  58  Icaoa  242, 
12  N.  If.  Rep.  332. 

Where  the  action  is  under  New  York  Act 
of  1847,  as  amended  in  1849,  it  is  error  to 
admit  in  evidence  what  the  president  of  the 
company  said  while  attempts  were  being 
made  to  settle  the  claim,  as  tending  to  show 
harsh  and  oppressive  treatment  of  the  plain- 
titl,  where  the  answer  admits  negligence 
causing  the  „eath.  Green  v.  Hudson  River  R. 
Co.,  32  Bard.  {Al.  V.)  2$;  affirmed  in  30 
How.  Pr.  593,  «. 

The  witness  stated  that  the  switch  shanty 
was  sixty  or  seventy  feet  east  of  the  switch ; 
that  the  engine  went  about  one  hundred 
feet  before  it  struck  deceased,  and  that  from 
the  time  the  engine  started  chere  was  no 
obstruction  between  it  anc  the  deceased  ; 
that  he,  the  witness,  was  about  fifty  or  sixty 
feet  north  and  east  of  where  the  deceased 
was  killed,  and  that  it  was  daylight,  and  he 
could  see  the  accident  plainly.  The  court, 
in  its  discretion,  properly  sustained  an 
objection  to  a  question  whether  the  de- 
ceased could  have  seen  the  approaching 
CTigine  if  he  had  looked.  Chicago,  M.  &• 
SI.  P.  R.  Co.  V.  O'Sullivan,  143  ///.  48,  32  .V. 
E.  Rep.  39S. 

A  child  twenty-one  months  old  was  killed 
on  the  track.  Afterward,  persons  placed  a 
coal-bucket  on  the  track  where  the  accident 
occurred,  and  walked  up  the  track,  and 
were  permitted  to  testify  as  to  how  far  they 
could  see  it,  as  tending  to  prove  that  the 
persons  running  the  train  might  have  seen 
the  child  in  time  to  stop  the  train.  Held, 
error.  Chicago  Sr*  A.  R,  Co.  v.  Logtie,  47 
///.  App.  292. 

In  an  action  for  the  death  of  the  plain- 
tiff's intestate,  caused  by  the  falling  of  a 
train  on  which  he  was  employed,  through  a 


bridge,  one  of  plaintiff's  witnesses  offered  a 
piece  of  timber  sawed  from  the  piling  of  a 
part  of  the  bridge  which  did  not  go  down 
at  the  time  of  the  accident.  Held,  that  the 
evidence  was  not  admissible  to  show  that 
the  timbers  of  the  bridge  which  caused  the 
accident  were  decayed  and  unsound,  but 
that  it  was  admissible  to  show  that  the  caps 
or  limbers  resting  on  the  piling  were  not 
bolted  thereto.  Mann  v.  Sioux  City  &^  P. 
R.  Co.,  46  Iowa  637,  16  Am.  Ry.  Rep.  146. — 
Following  Locke  v.  Sioux  City  &  P.  R. 
Co.,  46  Iowa  109. 

In  an  action  for  the  death  of  an  employe 
caused  by  his  coming  in  contact  with  a 
cattle-guard  fence  while  hanging  on  a  lad- 
der on  the  side  of  a  moving  car,  it  was  al- 
leged that  the  defendant  negligently  placed 
the  fence  which  struck  the  decedent,  too 
close  to  the  track.  Held,  that  it  was  im- 
proper to  admit  in  evidence  a  rule  of  the 
company  f-"-  the  guidance  of  its  track  re- 
pairers, pt  ding  tl'r.t  no  materials  or  tools 
should  be  placed  within  five  feet  of  the 
rails.  McKee  v.  Chicago,  R,  I.  &-  P.  R.  Co., 
48  Am.  &^  Eng.  R.  Cas.  154,  83  Io7i>a  616, 
50  iV.  IV.  Rep.  209.— Reviewed  in  Murphy 
V.  Wabash  R.  Co.,  115  Mo.  iii. 

In  an  action  for  personal  injuries  occa- 
sioned to  the  plaintiff's  intestate  while 
wrongfully  on  one  of  the  defendant's  trains, 
by  being  pushed  therefrom  while  it  was  in 
motion  by  one  of  defendant's  servants — 
held,  that  there  was  no  error  in  the  refusal 
to  permit  the  plaintiff  to  show  that  the  de- 
fendant had  been  notified  by  the  railroad 
commissioners  to  report  accidents  of  this 
kind,  as  required  by  Mass.  Pub.  St.  ch.  1 12, 
§  208,  and  had  failed  to  report  this  one. 
Devoy  v.  Boston  &^  A.  R.  Co.,  52  Am.  <5-» 
Eng,  R.  Cas.  4&8,  156  Mass.  161,  30  N.  E. 
Rep.  557. 

22(1.  Rolevniioy.— In  an  action  p„.  ,ist 
a  railroad  company  for  negligence  in  killing 
a  man  by  their  engine  at  the  crossing  of  a 
public  road,  evidence  that  such  road  had 
been  made  by  the  company  was  irrelevant. 
The  cause  of  action  did  not  include  negli- 
gence in  the  construction  of  the  public 
road.  Pennsylvania  R.  Co.  v.  Weber,  72 
Pa.  St.  27. 

In  an  action  against  a  railway  company 
to  recover  damages  for  injuries  that  resulted 
in  the  death  of  plaintiff's  minor  son,  the 
only  connection  in  which  the  minority  of 
the  deceased  can  be  considered  is  on  an 
inquiry  as  to  whether  the  railway  company 
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which  employed  him  had  used  such  care  as 
his  age  and  inexperience  would  render  nec- 
essary. When  tlie  action  is  for  the  loss  of 
services  of  the  child  the  rule  is  different. 
Texas  6^  N.  O.  R.  Co.  v.  Crowder,  70  Tex. 
222,  7  S.  W".  Kep.  709. 

1224.  3Iateriality.  —  Evidence  to  the 
effect  that  the  company  offered  to  pay  the 
deceased's  funeral  expenses  is  not  material. 
Campbell  v.  Chicago,  R.  I.  &>  P.  R.  Co.,  45 
/o7ca  76. 

The  fact  that  the  engine  doing  the  mis- 
chief was  in  charge  of  an  incompetent  per- 
son at  the  time  is  immaterial,  where  it  is 
shown  that  it  was  properly  handled  and 
was  run  at  a  proper  rate  of  speed  and  the 
usual  signals  given.  Arinilv.  Chicago,  B. 
<S-  Q.  R.  Co.,  28  A;n.  &>  Eug.  R.  Ca's.  467, 
70  Iowa  1 30,  30  A'.  W.  Rrp.  42. 

Negligence  in  permitting  an  engine  to 
stand  on  a  track  in  the  street  is  immaterial, 
where  the  manner  cf  moving  it  wts  the 
proximate  cause  of  the  injury.  Ari/iil  v. 
Chicago,  B.  &*  Q.  R.  Co.,  28  Am.  6-  Eiig.  R. 
Cas.  467,  70  foToa  130,  30  A'.  JV.  Rep.  42. 

In  an  action  to  recover  for  the  death  of  a 
fireman,  caused  by  the  tender's  leaving  the 
track  at  a  certain  place,  it  was  immaterial 
whether  the  rails  VJtre  properly  spiked  at 
other  places,  or  at  that  place,  unless  the 
failure  so  to  spike  them  caused  or  contrib- 
uted to  the  accident.  Kuhns  v.  Wiscottsin, 
I.  (S^•  A^.  R.  Co.,  70  Iowa  561,  31  A^.  W.  Rep. 
868. 

Where  one  is  killed  at  a  crossing  of  a 
road,  openly  and  notoriously  used  as  a 
highway  by  the  public,  and  recognized  by 
the  company  as  such  by  permitting  the 
public  to  cross  the  track  and  by  assuming 
to  maintain  a  crossing  at  that  point,  it  is 
immaterial  that  the  road  has  not  been  le- 
gally laid  out  or  established.  Lilhtrom  v. 
Northern  Pac.  R.  Co.,  53  Minn.  464,  55  A'^, 
W.  Rep.  624,— Following  Kelly  t/.  South- 
ern Minn.  R.  Co.,  28  Minn.  98,  9  N.  W. 
Rep.  588. 

Evidence  of  an  agreement  between  the 
plaintifT  and  her  attorney  as  to  the  terms 
upon  which  the  suit  is  to  be  prosecuted, 
and  the  amount  of  his  compensation,  is  in- 
admissible, in  the  absence  of  any  issue 
making  such  evidence  material.  Cook  v. 
AV«'  York  C.  R.  Co..  5  Lans.  (A'.  1'.)  401. 

Where  the  mother  has  already  testified 
that  she  had  not  consented  to  the  employ- 
ment of  her  minor  son,  who  was  killed 
while  in  the  employ  of  the  company  as  a 


brakeman,  and  given  testimony  that  she  re- 
monstrated with  him  about  his  accepting 
the  employment,  what  she  said  to  him 
would  have  been  immaterial  as  to  the  fact 
of  consent  and  inadmissible  to  charge  the 
company  with  notice  of  her  objection  be- 
cause not  made  in  the  presence  or  with  the 
knowL'^ge  of  any  of  its  officers.  If  the 
issue  had  extended  out  to  her  entire  con- 
duct during  the  employment,  and  the  infer- 
ence could  have  been  reasonably  drawn 
therefrom,  the  facts  of  her  remonstrance 
with  the  son  and  the  manner  thereof  would 
have  been  proper  as  explanatory  of  her 
conduct.  Hamilton  v.  Galveston,  H.  &^  S. 
A.  R.  Co.,  4  Am.  &•  Eng.  R.  Cas.  528,  54 
Tex.  556. 

Where  a  pers  lal  representative  sues  for 
the  benefit  of  t'  next  of  kin,  under  the  Illi- 
nois statute,  it  is  necessary  to  show  tliat 
there  are  next  of  kin,  but  not  their  names. 
So  whether  the  deceased  was  lawfully  mar- 
ried to  one  who  is  named  in  the  declaration 
as  his  widow,  is  inadmissible.  As  to  who 
the  rightful  distributees  are  does  not  affect 
the  right  to  recover,  and  only  becomes  ma- 
terial upon  distribution  of  the  damages. 
Conant  v.  Griffin,  48  ///.  410. 

In  an  action  under  that  statute,  where  the 
declaration  averred  that  one  Ann  Barber 
was  the  widow  and  Frank  Barber  the  son 
of  the  deceased,  and  proof  was  offered  by 
the  defendant  to  show  that  Ann  was  not 
the  wife  nor  Frank  the  son  of  deceased,  but 
that  another  woman,  who  was  then  ofTered 
as  a  witness,  was  the  wife  of  deceased  at 
the  time  of  the  commencement  of  the  suit, 
which  evidence  the  court  refused  to  admit 
— held,  that  it  was  necessary  to  aver  the 
names  of  the  persons,  widow,  or  next  of  kin, 
the  requirement  of  the  statute  being  met 
by  the  allegation  that  such  persons  sur- 
vived, regardless  of  what  were  their  names. 
Who  was  the  true  widow,  or  next  of  kin, 
was  a  question  wholly  immaterial ;  and  that 
such  proof  offered  by  the  defendant  tended 
to  prove  plaintiff's  case  by  showing  that 
deceased  did  leave  a  widow ;  and  being 
offered  to  attack  the  validity  of  the  mar- 
riage, it  was  inadmissible  for  such  purpose. 
Conant  v.  Griffin,  48  ///.  410. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  child,  seven  years  old,  caused  by  a 
running  train,  plaintiff  offered  to  prove  that 
there  was  a  patent  brake  in  use  on  other 
roads,  but  not  used  by  defendant,  as  tending 
to  show  that  by  the  use  of  such  brakes  the 


IP 


DEATH   BY  WRONGFUL  ACT,  225, 226. 


847 


I 


train  nnght  have  been  stopped  at  the  speed 
it  was  going  within  the  distance  that  the 
child  could  be  seen.  The  court  said  that  if 
defendant  gave  evidence  as  to  distances  and 
rhe  speed  of  the  train  so  as  to  make  the 
use  of  such  brake  material,  he  would  allow 
plaintifT  to  recall  the  witness.  The  com- 
pany did  give  evidence  as  to  the  distances 
and  speed  of  the  train,  materially  different 
from  that  given  by  plaintiff;  whereupon  he 
renewed  the  offer,  but  the  evidence  was  re- 
jected. Held,  erroneous.  Costcllo  v.  Syra- 
cuse, n.  .S-  N.  V.  A\  Co.,  65  />'(?;■/;.  92  ;  ap- 
peal tf/smz'sscti  {?)  55  A'.  Y.  641,  W(7«. 

The  plaintiff,  had  he  been  permitted  to 
give  proof  as  to  the  brakes  when  he  first 
offered  it,  could  not  have  been  limited  to  a 
single  witness  ;  and  when  he  yielded  to  the 
suggestion  of  the  court,  to  omit  examining 
on  that  subject  for  the  present,  could  not 
have  intended,  nor  been  understood  as  in- 
tending, to  waive  the  right  to  go  fully  into 
the  subject  of  the  brakes.  And  the  judge 
very  properly  reserved  the  right  to  admit 
or  reject  the  evidence,  as  he  should  find  it 
to  be  or  not  to  be  material  to  the  issue. 
Costello  V.  Syracuse,  B.  &^  N.  Y.  A'.  Co.,  65 
Barb.  92  ;  appeal  dismissed  (?)  55  iV.  Y.  641, 
mew. 

The  rejection  of  the  evidence  as  to  the 
use  of  the  patent  brakes  must  be  deemed 
to  have  been  upon  tlie  ground  that  it  was  , 
immaterial  to  the  issue ,  and  so  considering 
it,  the  decision  was  erroneous.  Costello  v. 
Syracuse,  B.  5-  N.  Y.  A\  Co.,  65  Bari. 
92  ;  appeal  dismissed  {^f)  55  A^.  F.  641,  mem. 

225.  As  to  signals,  lla{>;mcii,  etc.— 
In  an  action  for  causing  the  death  of  a 
traveler  at  the  crossing  of  a  highway  at 
grade,  on  the  issue  whether  the  bell  upon 
the  locomotive  engine  v. as  rung  upon  ap- 
proaching the  crossing  it  is  not  competent 
for  the  defendant  to  show  that  the  bell  was 
generally  rung  there,  or  for  the  plaintiff 
that  it  was  usual  to  omit  ringing  it  there, 
and  in  either  case  to  ask  the  jury  to  infer 
that  the  bell  was  then  rung  or  was  not  then 
rung.  Tuttle  v.  Fitchburg  R.  Co.,  45  Am.  &• 
Ei'g.  A'.  Cas.  148,  152  A/ass.  42,  25  N.  E. 
Ref>.  19. 

Where  the  deceased  was  not  killed  at  any 
crossing,  and  saw  the  engine  coming,  it  is  a 
matter  of  no  consequence  that  the  bell  was 
not  rung.  Rine  v.  Chicago  &*  A,  R.  Co.,  25 
Am.  &•  Eng.  R.  Cas.  545,  88  A/o.  392. — 
Distinguished  in  Donohue  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  28  Am.  &  Eng.  R.  Cas. 


673,  91  Mo.  357.  Reconciled  in  Keim  v. 
Union  R.  &  T.  Co.,  90  Mo.  314. 

Where  the  action  is  for  death  of  a  switch- 
man while  making  a  coupling,  and  the  com- 
plaint does  not  allege  that  the  death  was 
due  to  the  failure  or  inability  of  the  engi- 
neer to  see  the  signals  given,  the  admission 
of  evidence  that  engineers  are  controlled 
entirely  by  signals  when  switching  is  not 
reversible  error.  Missouri  Pac.  R.  Co.  v. 
Lamotlie,  76  Tex.  219,  13  S.   W.  Rep.  1 94. 

On  the  trial  of  an  action  for  death  at  a 
street  crossing,  it  is  proper  to  allow  plaintiff 
to  prove  that  the  company  had  no  flagman 
at  such  crossing,  without  proof  that  the 
city  authorities  had  ever  notified  the  com- 
pany that  a  flagman  was  necessary.  Chi- 
cago, B.  >S-»  Q.  R.  Co.  V.  Perkins,  125  ///.  127, 
14  West.  Rep.  400,  17  A'.  E.  Rep.  i  ;  affirm- 
ing 26  ///.  App.  67. 

220.  Customs  of  ilefcudaiits  or 
their  employes.—  Evidence  of  a  custom 
of  the  defendant  in  allowing  shippers  of 
live  stock  to  ride  upon  its  engines  and  cars 
containing  stock  to  the  stock-yards,  is  ad- 
missible, as  tending  to  show  the  authority 
of  the  servants  of  the  railway  company  to 
thus  carry  the  decea:.  ;d,  and  that  the  latter 
was  at  the  time  a  passenger  for  reward. 
Laice  Shore  &*  M.  S.  R.  Co.  v.  Brown,  31 
Am.  &*  Eng.R.Cas.  61,  123 /ll.  162,  14  A''. 
£.  Rep.  197. 

In  an  action  for  the  death  of  plaintiff's 
intestate  at  a  place  where  there  were  several 
tracks  used  by  the  defendant  company 
jointly  with  other  companies,  evidence  of 
the  rule  and  regulations  of  the  other  com- 
panies in  regard  to  the  switch,  and  of  the 
usual  and  customary  mode  of  running 
trains  there,  is  admissible  for  the  purpose 
of  shedding  light  on  the  conduct  of  the  de- 
ceased at  the  time  he  was  killed,  and  as 
bearing  on  the  averment  of  his  exercise  of 
ordinary  care.  Chicago,  M.  &^  S/.  P.  R.  Co. 
V.  O'Sullivan,  143  ///.  48.  32  A^.  E.  Rep. 
398. 

It  was  proper  for  the  plaintiff  to  show 
that  it  was  custo'nary  to  cut  moving  trains 
at  the  station  w.iere  the  decedent  was 
killed.  As  bearirg  on  the  question  of  neg- 
ligence, and  tending  in  some  degree  to  show 
whether  or  not  the  decedent  was  negligent, 
it  was  competent  to  prove  that  he  was  or 
was  not  doing  his  woik  in  the  usual  and 
customary  way.  Pennsylvania  Co.  v.  Afc- 
Co'-maei-,  S3  Am.  t&j  Eng.  R.  Cas,  107,  131 
J. id.  250,  30  A^.  E.  Rep.  27. 
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Evidence  as  to  a  custom  of  switchmen  in 
yards  other  than  defendant's  of  getting  on 
and  off  footboards  of  moving  engines  was 
admissible,  it  seems,  as  bearing  on  tiie  ques- 
tion of  the  negligence  of  the  conduct  of  the 
deceased  in  this  case.  O'Mclliii  v.  Kansas 
City,  St.  J.  &•  C.  B.  A'.  Co.,  115  Afo.  205,  21 
S.  ir.  Kep.  503. 

Where  it  appears  that  the  defendant  had 
for  two  years  previous  to  the  accident  oper- 
ated its  trains  upon  the  left-hand  side  of  its 
double  track,  an  ofler  of  plaintifl  to  prove  a 
universal  custom  for  other  railroads  to 
operate  trains  upon  the  right-hand  track  is 
proi)erly  excluded  as  irrelevant.  The  lia- 
bility of  the  defendant  cannot  be  made  to 
depend  upon  the  question  whether  the  de- 
ceased did  or  did  not  know  of  the  way  in 
which  it  operated  its  road.  Holmes  v.  South 
Pac.  C.  R.    Co.,  97   Cal.  161,   31   Pac.  Rep. 

834- 

On  the  trial  of  an  action  against  a  rail- 
way for  causing  the  death  of  plaintiff's  in- 
testate, the  court  allowed  the  plaintiff  to 
prove  that  persons  were  in  the  habit  of 
crossing  the  railway  track  at  the  place 
where  the  deceased  was  killed,  which  proof 
was  admitted  before  the  defendant  showed 
that  there  was  no  public  crossing  at  the 
place  of  the  accident.  Held,  that  there  was 
no  error  in  admitting  the  evidence  at  the 
time  it  w^as  offered.  Lake  Shore  (S^*  M.  S. 
R.  Co.  V.  Bodemer,  54  Am.  &^  Eng.  R.  Cas. 
I77i  139  -^'Z-  596,  29  A'.  E.  Rep.  692;  affirm- 
ing 33  Jli-  ^PP-  479- 

227.  Rate  of  speed.— The  evidence 
showing  that  the  hand-car  on  which  the  in- 
testate was  riding,  at  the  time  of  its  col- 
lision with  an  approaching  train,  was  mov- 
ing on  a  down  grade  very  rapidly  without 
the  application  of  external  force,  it  is  per- 
missible for  the  plaintiff  to  prove,  as  rele- 
vant to  the  question  of  negligence,  the 
usual  rate  of  speed  at  which  such  cars  are 
run.  Richmond  &*  D.  R.  Co.  v.  Hammond, 
93  Ala.  181,  9  5*;.  Rep.  577. 

Testimony  showing  how  far  a  train  ran 
after  striking  deceased  is  competent,  as 
tending  to  show  that  the  train  was  running 
at  a  greater  speed  than  allowed  by  ordi- 
nance of  the  city  in  which  the  accident  oc- 
curred, and  also  that  the  train  was  not 
under  proper  control.  Pennsylvania  Co.  v. 
Conlan,  6  Am.  6r-  Eng.  R,  Cas.  243,  101  ///. 

93- 

The  fact  that  the  train  was  running  at  a 
greater  speed  than  allowed  by  ordinance 


may  be  considered  by  the  jury  in  determin- 
ing whether  defendant  was  guilty  of  such 
negligence  as  caused  the  death,  if  the  de- 
ceased was  lawfully  on  the  track  at  the 
time,  or  otherwise  was  in  the  exercise  of 
ordinary  care.  Blanchard  v.  Lake  Shore  (S>» 
M.  S.  R.  Co.,  126  ///.  416,  18  N.  E.  Rep.  799 ; 
affirming  27  ///.  A  pp.  22. 

In  an  action  for  death  occurring  at  a  pub- 
lic crossing  in  the  country,  and  charged  to 
have  resulted  from  the  negligence  of  de- 
fendant in  managing  its  train,  the  rate  of 
speed  of  the  latter  is  a  proper  matter  to  be 
taken  into  consideration  in  determining 
whether  the  defendant  was  guilty  of  neg- 
ligence at  the  crossing;  and  this,  too,  is  the 
case  irrespective  of  any  rules  of  defendant 
relating  to  the  rate  of  speed  at  such  cross- 
ing. Stepp  V.  Chicago,  R.  I.  <S-  P.  R.  Co., 
85  Mo.  229. 

It  was  proper  to  prove  the  rate  of  speed 
at  which  the  train  was  running,  as  tending 
to  show  whether  or  not  the  deceased  exer- 
cised due  care,  and  whether  other  alleged 
acts  or  omissions  on  the  part  of  the  de- 
fendant's servants  caused  the  injury.  Il- 
linois C.  R.  Co.  v.  Slater,  129  ///.  gi,2i  JV.  E. 
Kep.  575  ;  affirming  28  ///.  App.  73. 

In  an  action  for  the  death  of  a  fireman, 
evidence  that  the  train  was  run  at  a  danger- 
ous rate  of  speed  was  improperly  admitted, 
where  negligence  of  that  kind  was  not 
pleaded.  Knhns  v.  Wisconsin,  I.  &"  A''.  R, 
Co.,  70  /o7va  561,  31  A'.  W.  Rep.  868. 

The  declaration  alleged  that  the  train 
which  collided  with  a  wagon  in  which  the 
person  killed  was  riding  at  the  time  of  the 
accident,  while  crossing  the  track,  was  run- 
ning at  a  high  and  dangerous  rate  of  speed. 
Held,  that  the  plaintiff  had  the  right  to 
prove  the  rate  of  speed  of  the  train  under 
the  allegation.  Illinois  C.  R.  Co.  v.  Slater, 
129  ///.  91,  21  A\  E.  Rep.  575  ;  affirming  28 
///.  App.  73- 

228.  Siiiiilnr  nooidoiits  in  tlie  pnst. 
— Where  the  action  is  to  recover  for  the 
death  of  an  employe  caused  by  the  neg- 
ligence of  a  switchman,  and  plaintiff's  evi- 
dence shows  that  the  same  switchman  had 
caused  an  accident  on  a  former  occasion  by 
misplacing  a  switch,  and  that  he  was  re- 
tained in  the  service  of  the  company,  the 
company  should  be  allowed  to  prove  that 
after  the  previous  accident  an  investigation 
was  had,  and  a  report  made  that  the  switch- 
man was  free  from  negligence.  Baulec  v. 
New  York  (S-  H.  R.  Co.,   62  Barb.  623,  5 
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Lans.  436,  12  Abb.  Pr.  N.  S.  310;  affirmed 
in  59  ^V.  Y.  356. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  intestate  at  a  crossing,  the  admis- 
sion of  evidence  that  other  persons  had  been 
killed  at  the  crossing  is  error,  where  the 
negligence  charged  is  the  manner  of  run- 
ning the  train,  and  a  failure  to  give  signals. 
r>urke  V.  New  York  C.  &^  H.  R.  R.  Co.,  49 
.V.  F.  S.  R.  370,  66Hiin  627.  20  A'.  Y.  Supp. 
808. 

Action  for  damages  resulting  from  the 
negligence  of  defendant  in  obstructing  a 
highway  crossing  with  snow  thrown  from 
the  railroad  track,  causing  the  death  of 
plaintiff's  intestate.  Held,  that  evidence  of 
the  difficulties  experienced  by  other  travel- 
ers in  attempting  to  pass  the  crossing  prior 
to  the  accident,  and  while  the  highway  was 
in  substantially  the  same  condition,  was  ad- 
missible. Phelps  V.  Winona  &>  St.  P.  R. 
Co.,  32  Am.  &*  Eng.  R.  Cas.  56,  37  Minn. 
485,  35  N.  W.  Rep.  273,  S  Am.  St.  Rep.  867. 

329.  To  show  contributory  neg- 
li{j:ence  011  part  of  deceased.— Where 
one  driving  on  a  street  is  killed  in  attempt- 
ing to  cross  a  track,  and  the  company  raises 
the  question  of  the  want  of  care  on  his 
part,  it  is  proper  to  admit  proof  of  the  loca- 
tion of  cars  and  buildings  on  the  company's 
land,  as  tending  to  show  whether  his  view 
of  an  approaching  train  was  obstructed  or 
not.  Atchison,  T.  &»  S.  F.  R.  Co.  v.  Fcehan, 
47  ///.  App.  66. 

Where  an  employe  is  killed  while  operat- 
ing defective  machinery,  the  questions 
whether  he  knew  that  the  machinery  was 
defective  and  unsafe,  and  whether  he  there- 
after voluntarily  assumed  the  risk,  are  for 
tlie  jury ;  and  evidence  tending  to  show 
that  the  employes  regarded  the  machinery 
as  unsafe  is  admissible.  Toledo,  St.  L.  &^ 
K.  C.  R.  Co.  V.  Bailey,  43  fl^-  App.  292.— 
Following  Chicago  &  A.  R.  Co.  v.  Shan- 
non, 43  111.  343. 

In  an  action  for  the  killing  of  an  employe 
in  a  railroad  yard  by  a  switch-engine  which, 
it  was  alleged,  was  running  at  an  unlawful 
rate  of  speed,  evidence  that  it  was  the  cus- 
tom in  that  yard  to  run  the  switch-engines 
faster  than  the  lawful  rate,  and  that  the  de- 
ceased well  knew  it,  was  admissible  on  the 
question  of  contributory  negligence.  Abbot 
V.  McCadden,  81  Wis.  563,  51  N.  W.  Rep. 
1079. 

In  an  action  for  death  at  a  crossing  the 
liability  of  the  railroad  cannot  be  lessened 
3  D.  R.  D.  -54. 


if  it  were  negligent,  and  the  deceased  was 
not  negligent  at  the  time  of  his  death,  by 
the  fact  that  he  had  been  careless  in  cross- 
ing the  track  at  some  other  time.  Guggen- 
heim V.  Lake  Shore  &»  M.  S.  R.  Co.,  32 
Am.  (S-  Eng.  R.  Cas.  89, 66  Mich.  1 50,  9  West. 
Rep.  903,  33  A'.  IF.  Rep.  161. 

The  deceased  not  having  been  killed 
whi' ;  jumping  on  or  off  cars,  his  previous 
habit  of  d(;ing  so  at  the  public  crossing 
where  he  was  killed  is  not  relevant  evi- 
dence. Georgia  Midland  ^^  G.  R.  Co.  v. 
Evans,  87  Ga.  673,  13  i".  E.  Rep.  580. 

In  an  action  to  recover  for  killing  a  per- 
son, where  the  negligence  of  the  deceased 
was  involved,  the  company  inquired  of  a 
witness  as  to  the  habits  of  the  deceased  in 
general,  without  specification  as  to  the  sort 
of  habits  sought  to  be  proved.  Held,  that 
the  court  was  justified  in  rejecting  the  of- 
fered testimony.  Chicago,  R.  J.  &^  P.  R. 
Co.  V.  Bell,  70  ///.  102. 

The  defendant,  in  order  to  show  that  the 
deceased  was  not  observing  due  care  at  the 
time  he  was  killed,  asked  a  witness  to  state 
if  he  ever  saw  the  deceased  get  on,  or  at- 
tempt to  get  on,  trains,  and  counsel  stated 
that  he  expected  to  prove  by  this  and  an- 
other witness  that  the  deceased  was  in  the 
habit  of  jumping  on  trains.  Held,  that  the 
evidence  sought  and  proposed  was  inad- 
missible, as  its  effect  was  clearly  to  raise  a 
collateral  and  immaterial  issue.  Peoria  &* 
P.  U.  R.  Co.  V.  Clayberg,  1 5  Am.  &•  Eng.  R. 
Cas.  356,  107  ///.  644. 

230.  Character  and  ha1>it.s  of  de- 
ceased, to  show  due  care.— In  an  ac- 
tion for  negligently  causing  the  death  of 
plaintiffs  husband,  it  is  error  to  admit  tes- 
timony that  deceased  was  considered  to  be 
a  careful  man,  the  question  being  whether 
he  was  free  from  negligence  at  the  time  the 
accident  occurred.  Elliot  v.  Chicago,  M. 
&-  St.  P.  R.  Co. ,  38  Am.  &>  Eng.  R.  Cas.  62,  5 
£>ak.  523,  41  ^V.  IV.  Rep.  758.  3  L.  R.  A.  363. 
— Applying  Chase  v.  Maine  C.  R.  Co., 
77  Me.  62;  Morris  v.  East  Haven,  41  Conn, 
252 ;  Philadelphia.  W.  &  B.  R.  Co.  v.  Steb- 
bing,  62  Md.  504,  49  Am.  Rep.  628, ;/./  Mc- 
Donald V.  Savoy,  iio  Mass.  49. — /ltlanta&' 
W.  P.  R.  Co.  v.  Newton,  45  Am.  &-  Eng.  R. 
Cas.  211,  85  {7(j.  517,  II  S.E.  Rep.  776. 

Where  there  is  no  doubt  as  to  how  one 
killed  at  a  crossing  approached  the  track,, 
and  where  the  direct  evidence  of  witnesses 
shows  contributory  negligence  on  his  part, 
evidence  of  his  general  careful  and  cautioua 


f 


f  J . 


850 


DEATH   BY   WRONGFUL  ACT,  231. 


Hi 


If 


habits  is  not  admissible.     Chicago,  St,  P.  &* 
K.  C.  R.  Co.  V.  Anderson,  47  ///.  App.  91. 

In  an  action  for  the  death  of  a  brakeman, 
where  there  was  no  witness  to  the  trans- 
action, evidence  of  the  prior  habits  of  the 
deceased  as  to  care,  prudence,  and  sobriety 
is  admissible,  as  tending  to  prove  that  he 
was  not  guilty  of  contributory  negligence; 
but  where  there  were  witnesses  who  saw 
the  transaction  such  evidence  is  not  ad- 
missible. Chicago,  R.  I.  iS^  P.  R.  Co.  v.  Clark, 
15  Am.&'  Eiig.R.  Cas.  261,  108  ///.  113.— 
Distinguished  in  Gardner  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  17  III.  App.  262.  Followed 
IN  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Bailey, 
145  111.  159. — Gardner  v.  Chicago,  R.  I.  &^ 
P.  R.  Co.,  17  ///.  App.  262.— Distinguish- 
ing Chicago,  R.  I.  &  P.  R.  Co.  v.  Clark,  108 
JU.  1 13. — McNuIta  v.  Lockridge,  32  ///.  App. 
86. 

Where  an  accident  occurs  to  a  party  at  a 
railroad  crossing  whereby  he  is  killed,  and 
no  one  is  a  witness  of  the  accident,  it  is 
error  to  allow  evidence  of  the  general  char- 
acter of  the  deceased  for  carefulness  in 
order  to  negative  contributory  negligence. 
Chase  v.  Maine  C.  R.  Co.,  19  Am.  &•  Eng. 
R.  Cas.  356,  77  Me.  62,  52  Am.  Rep.  744.— 
Following  Scott  v.  Hale,  16  Me.  326.— 
Applied  in  Elliot  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  38  Am.  &  Eng.  R.  Cas.  62,  5  Dak. 
523,  3  L.  R.  A.  363,  41  N.  W.  Rep.  758. 

Where  the  engineer  and  fireman  are 
killed  by  the  explosion  of  the  boiler  of  an 
engine,  and  there  are  no  other  persons  cog- 
nizant of  the  manner  in  which  the  engineer 
was  managing  the  locomotive  at  the  time, 
in  an  action  to  recover  for  the  killing  of  the 
engineer  it  is  competent  to  admit  evidence 
tending  to  show  that  the  deceased  was  a 
competent  and  careful  engineer  for  the 
purpose  of  rebutting  any  presumption  aris- 
ing of  a  want  of  skill  on  liis  part.  So, 
also,  it  is  competent  to  show  the  habits  of 
the  deceased  in  respect  of  care  and  caution, 
as  tending  to  raise  the  presumption  that  he 
was  in  the  exercise  of  due  care  and  caution. 
To/edo,  5/.  L.  &-  K.  C.  R.  Co.  v.  Bailey,  145 
///.  159,  33  N.  E.  Rep.  1089.— Following 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Clark,  loS  [11. 

Proof  that  the  deceased  was  a  sober,  in- 
dustrious man,  possessed  of  all  his  faculties, 
also  tends  to  prove  that  he  was  at  the  time 
of  the  accident  in  the  exercise  of  proper 
care.  In  the  absence  of  direct  proof  the 
jury  may  infer  ordinary  care  and  diligence 


on  the  part  of  the  deceased  from  all  the 
circumstances  of  the  case,  his  character  and 
habits,  and  the  natural  instincts  of  self- 
preservation.  It  may  also  be  shown  that 
the  deceased  at  the  time  of  the  injury  was 
sober  and  on  his  proper  way  home,  and  was 
at  a  place  where  he  had  a  right  to  be,  in 
connection  with  proof  of  the  negligence  of 
the  defendant.  Illinois  C.  R.  Co.  v.  A'owicki, 
148  ///.  29,  35  A^  E.  Rep.  358.  Houston  &> 
T.  C.  R.  Co.  V.  Waller,  8  Am.&-Eng.  R.  Cas. 

431,  56  Tex.  331. 

d.  Presumptions  and  Burden  of  Proof. 

231.  What  will  be  presumed,  {j:cu- 
erally. — There  is  a  presumption  that  every 
intestate  leaves  next  of  kin,  and  the  party 
who  wishes  to  negative  the  presumption 
must  aver  and  prove  it.  Warner  v.  West- 
ern N.  C.  R.  Co.,  25  Am.  &•  Eng.  R.  Cas, 

432,  g\N.  Car.  250. 

Where  the  evidence  shows  that  plaintiff 
is  a  widow,  it  sufficiently  implies  that  her 
husband,  father  of  the  son  killed,  is  dead. 
Coins  y.  Chicago,  R.  I.  &>  P.  R.  Co.,  47  Mo. 
App.  173 ;  see  2)7  Mo.  App.  676. 

Where  an  action  is  brought  in  Missouri 
by  a  husband  and  wife,  residents  of  Texas, 
for  the  death  of  their  minor  son,  who  was 
also  a  resident  of  Texas,  the  laws  of  Mis- 
souri and  not  of  Texas  will  determine  the 
question  of  the  minority  of  the  son.  In  the 
absence  of  any  evidence  to  the  contrary,  it 
will  be  presumed  that  the  age  of  majority  is 
the  same  in  Texas  as  it  is  in  Missouri. 
Philpott  V.  Missouri  Pac.  R.  Co.,  27  Am.  &' 
Eng.  R.  Cas.  323,  85  Mo.  164.— Quoted  in 
Marshall  v.  Wabash  R.  Co.,  46  Fed.  Rep. 
269. 

Two  railway  companies  jointly  used  the 
same  yards,  and  one  of  the  companies  was 
sued  in  damages  for  a  death  resulting  from 
negligence  in  the  care  of  the  yards.  The 
defendant  company,  on  the  trial,  did  not 
ofler  any  evidence  of  its  contract  with  the 
other  company  relative  to  the  us^,  .Tianage- 
ment,  and  control  of  the  yards.  Held,  that 
as  to  its  control  of  the  yards  every  pre- 
:.umption  should  be  indulged  against  the 
defendant  on  account  of  its  failure  to  pro- 
duce such  evidence ;  and  that  proof  by  em- 
ployes working  in  the  yards  that  they  were 
sometimes  paid  by  the  one  company  and 
sometimes  by  the  other  was  sufficient  to 
show  that  defendant  did  have  a  joint  con- 
trol of  the  yards.     Missouri  Pac.  R,  Co,  v. 
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£on(f,  2   Tex.  Civ.  App.  104,  20  S.  IV.  Rep. 

930- 

232.  Presuinption  of  negligence 
on  part  of  defendant.— In  a  suit  by  a 
widow  for  the  homicide  of  her  husband, 
who  was  an  engineer,  two  things  are  neces- 
sary to  a  recovery :  (i)  absence  of  negligence 
on  his  part  contributing  to  the  occasion  or 
cause  of  his  death ;  and  (2)  negligence  on 
the  part  of  the  company  or  some  other 
agent  or  employe.  When  it  is  shown  that 
the  deceased  was  without  fault,  the  pre- 
sumption of  negligence  on  the  part  of  the 
road  arises.  It  may,  however,  be  rebutted 
by  proof.  If  neither  the  company  nor  the 
employes  were  negligent,  there  can  be  no 
recovery.  Central  R.  <S~»  B.  Co.  v.  Roach,  8 
Am.  Sr*  Eng.  R.  Cas.  79,  64  Ga.  635. 

In  an  action  for  damages  for  the  killing 
of  a  person  by'being  run  over  by  a  street- 
car, the  simple  fact  that  there  was  an  acci- 
dent resulting  in  death  does  not  raise  the 
presumption  that  the  driver  of  the  car  was 
negligent,  but  there  must  be  proof  of  negli- 
gence. Mascheck  v.  St.  Louis  R.  Co.,  3  Mo. 
App.  600;  reversed  in  71  Mo.  276. — RE- 
VIEWED IN  Kennedy  v.  St.  Louis  R.  Co.,  43 
Mo.  App.  I. 

233.  Presumption  that .  deceased 
«xercised  due  care.* — The  law,  out  of 
regard  to  the  instinct  of  self-preservation, 
presumes  that  a  person  who  has  suffered 
death  by  a  railroad  accident  was  at  the  time 
of  the  accident  in  the  exercise  of  due  care, 
and  this  presumption  is  not  overthrown  by 
the  mere  fact  of  the  injury.  Flynn  v.  Kan- 
sas City,  St.  J.  &•  C.  B.  R.  Co.,  18  Atn.  <S- 
Eng.  R.  Cas.  23,  78  Mo.  195.  Cleveland  &• 
P.  R.  Co.  V.  Ro7aan,  66  Pa.  Si.  393.  Parsons 
V.  Misso2iri  Pac.  R.  Co.,  <^\fiIo.  286,  6  S.  W. 
Rep.  464,  12  West.  Rep.  615. 

Where  there  is  no  eye-witness  to  the  ac- 
cident it  will  be  presumed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  the 
deceased  used  ordinary  care  and  caution, 
which  presumption  is  sufficie»it  to  permit 
the  plaintiff  to  recover  upon  showing  negli- 
ftence  on  the  part  of  the  defendant.  Adams 
v.  Irou  Cliffs  Co.,  41  Am.  &*  Eng.  R.  Ca^.  414, 
78  MiJi.  271,  44  A''.  W.  Rep.  270. 

In  an  action  by  a  widow  against  a  railroad 
company  for  causing  the  death  of  her  hus- 
band by  a  locomotive,  as  he  was  crossing 
their  track  on  a  street  in  a  carriage,  she 


*  Presumption  of  due  care  on  part  of  persons 
negligently  killed,  see  note,  16  L.  R.  \.  261. 


made  out  a  prima-facie  case  of  negligence, 
without  proving  atfirmativeiy  that  he  had 
"stopped,  and  looked,  and  listened."  Held, 
that  the  presumption  in  law  was  that  he 
had  stopped,  looked,  and  listened,  and  the 
burden  of  proving  contributory  negligence 
was  on  defendants.  Weiss  v.  Pennsyhania 
R.  Co.,  79  Pa.  St.  387. — Following  Penn- 
sylvania R,  Co.  V.  Weber,  76  Pa.  St.  157. 

In  such  case  a  witness  for  the  defendants 
testified  that  the  deceased  could  have  seen 
the  train  coming  if  he  had  looked.  Held, 
that  this  did  not  justify  the  court  in  in- 
structing the  jury  to  find  for  defendants. 
Weiss  V.  Pennsylvania   R.   Co.,  79  Pa.  St. 

387. 

234.  Burden  on  plnintiif  to  sliow 
nealigence  on   part  of  defendant.— ■ 

One  who  claims  damages  for  the  death  of 
another  under  Mo.  Rev.  St.  1879,  §  2 121, 
must,  both  by  his  pleading  and  his  proof, 
bring  himself  within  its  terms.  Mcintosh 
v.  Missouri  Pac.  R.  Co.,  103  Mo.  131,  15  S. 
W.  Rep.  80.— Following  Barker  v.  Han- 
nibal &  St.  J.  R.  Co.,  91  Mo.  86. 

Where  plaintiff  sues  for  negligently  caus- 
ing death  the  burden  of  proof  is  upon  him 
to  establish  that  the  wrongful  act,  neglect, 
or  default  of  defendant  was  the  actual  cause 
of  the  death.  Schoen  v.  Dry  Dock,  E.  B.  &* 
B.  R.  Co..  26/.  <S«*  S.  149,  31  N.  V.  S.  R. 
400,  9  A^.  y.  Supp.  709.  Schultz  v.  Pacific 
-R.  Co.,  36  Mo.  13.— Overruled  in  Proctor 
V.  Hannibal  &  St.  J.  R.  Co.,  64  Mo.  112. 
Quoted  in  Corbett  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  26  Mo.  App.  621.  Reviewed 
in  Miller  v.  Missouri  Pac.  R.  Co.,  109  Mo. 

350. 

The  burden  is  upon  plaintiff  to  show  that 
the  death  of  the  deceased  occurred  through 
the  wilful  act  or  omission  of  the  defendant 
in  order  to  recover  exemplary  damages. 
Houston  5-  T.  C.  R.  Co.  v.  Baker,  11  Am. 
&^  Eng.  R.  Cas.  667,  57  Tex.  419. 

But  the  statute  does  not  require  direct 
evidence.  Doyle  v.  Boston  &^  A.  R.  Co.,  145 
Mass.  386,  5  N.  Eng.  Rep.  454,  14  A^  E. 
Rep.  461. 

There  may  be  cases  in  which  the  proof  of 
the  injury  under  certain  circumstances, 
necessarily  raises  a  presumption  of  negli- 
gence on  the  part  of  the  defendant.  Balti- 
more &*  O.  R.  Co.  V.  State,  2 1  Am.  &*  Eng. 
R.  Cas.  202,  62,  Md.  135. 

Where  suit  is  brought  to  recover  for  the 
death  of  a  person  at  a  highway  crossing,  the 
burden  is  on  the  plaintiff  to  show  that  the 


a 

It'',"" ' 


852 


DEATH   BY  WRONGFUL  ACT,  235. 


t-i 


?f  ! 


•    '! 


bell  was  not  rung,  nor  the  whistle  sounded 
80  rods  before  reaciiing  the  crossing,  as  the 
statute  requires,  and  the  evidence  of  two 
men,  one  that  he  did  not  hear  any  bell,  but 
admitting  that  he  did  not  notice  anything 
at  the  time,  and  the  other  that  he  did  not 
hear  any  bell,  is  not  sufficient  to  shift  the 
burden  of  proof.  Hubbard  v.  Boston  &^  A. 
li.  Co.,  159  Mass.  320,  34  N.  E.  Rep.  459. 

If  the  plaintiiT  fails  to  sustain  the  burden 
of  proving  negligence  on  the  part  of  the  de- 
fendant, no  inference  can  be  drawn,  ad- 
verse to  the  defendant,  from  the  fact  that 
the  engineer  and  fireman  who  were  in 
charge  of  the  engine  at  the  time  of  the  ac- 
cident were  in  court,  and  were  not  called 
as  witnesses  by  the  defendant.  Ttilly  v. 
Fitchburg  R.  Co.,  14  Am.  &*  Eng.  R.  Cas. 
6S2,  134  Mass.  499. 

An  action  in  the  name  of  the  state  was 
brought  against  a  railroad  company  to  re- 
cover damages  for  a  death  by  negligence  of 
defendent.  The  deceased  was  found  under 
the  cars,  mortally  wounded.  There  was  no 
testimony  showing  in  what  manner  he  got 
under  the  cars.  Whether  he  was  attempting 
to  get  on  them  while  in  motion  or  fell  while 
attempting  to  cross  the  track  was  not  ex- 
plained by  the  evidence.  The  cars  were  on 
a  siding,  and  going  at  the  rate  of  one  mile 
an  hour.  Held:  (i)  that  the  jury  were 
properly  instructed  that  "  under  the  plead- 
ings and  evidence  in  the  cause  the  plaintiff' 
was  not  entitled  to  recover;"  (2)  that  the 
burden  was  upon  plaintiff  in  the  first  in- 
stance to  prove  negligence  or  want  of  or- 
dinary care  on  the  part  of  defendant's 
agents  causing  the  accident.  State  v.  Balti- 
more &*  O.  R.  Co.,  10  Am.  &'  Eng.  R.  Cas. 
723,  58  Md.  221. — Reviewed  in  Baltimore 
&  P.  R.  Co.  V.  State,  75  Md.  152. 

235.  Plaintift'  must  affirmatively 
.show  rtue  care  on  part  of  deceased. 
— In  suits  for  personal  injuries,  caused  by 
negligence,  plaintiff  must  allege  and  prove 
that  he  was  at  the  time  in  the  exercise  of 
due  care;  and  where  the  action  is  for  caus- 
ing death  the  burden  is  upon  the  adminis- 
trator suing  to  show  that  the  deceased  ex- 
ercised ordinary  care  to  avoid  the  injury. 
Illinois  C.  R.  Co.  v.  Nowicki,  148  ///.  29,  35 
A^.  E.  Rep.  358.  Indiana,  B.  Sf  IV.  R.  Co. 
V.  Greene,  25  Am.  &^  Eng.  R.  Cas.  322,  106 
Ind.  279.  55  Am.  Rep.  736,  6  A'^.  E.  Rep.  603. 
—Distinguishing  Pittsburgh,  C.  &  St.  L. 
R.  Co.  i>.  Noel,  77  Ind.  no. — Following 
Cincinnati,  H.  &  I.  R.  Co.  v.   Butler,  103 


Ind.  31.  Distinguished  in  Evansville  & 
T.  H.  R.  Co.  V,  Crist.  116  Ind.  446,  19  N.  E. 
Rep.  310,  2  L.  K.  A.  450. — Pattctsonv.  Bur- 
lington &•  M.  R.  Co.,  38  lo^va  279. — Fol- 
lowing Donaldson  v.  Mississippi  !k  M. 
R.  Co.,  18  Iowa  289;  Greenleaf  v.  Illinois 
C.  R.  Co.,  29  Iowa  46 ;  Baird  v.  Mor- 
ford,  29  Iowa  536 ;  Reynolds  v.  Hind- 
man,  32  Iowa  149;  Muldowney  v.  Illi- 
nois C.  R.  Co.,  32  Iowa  178. — Followed 
IN  Bonce  v.  Dubuque  St.  R.  Co.,  53  Iowa 
278;  Murphy  v.  Chicago,  R.  I.  &  P.  R.  Co., 
45  Iowa  661. — Curran  v.  Warren  C.  <S>» 
M.  Co.,  36  A';  V.  153,  34  HoTv.  Pr.  250. 
—Following  Holbrook  v.  Utica  &  S.  R. 
Co.,  12  N.  Y.  236. — Schappert  v.  Ringler,  13 
/.  &*  S.  (N.  K.)  345.  Krauss  v.  iVallkill 
Valley  R.  Co.,  23  A^.  V.  Supp.  432,  52  A^.  Y. 
S.  R.  838,  69  Hun  482.  Sutherland  v.  Troy 
&•  B.  R.  Co.,  74  Hun  162,  26  N.  V.  Supp. 
237,  56  A^.  V.  S.  R.  397. 

rhatis,the  facts  and  circumstances  proved 
must  show  that  he  was  in  the  exercise  of 
such  care.  Chicago  &»  A.  R.  Co.  v.  Adler, 
39  Am.  &•  Eng.  R.  Cas.  666,  129  ///.  335,  21 
N.  E.  Rep.  846;  affirming  28  ///.  App.  102. 

It  is  not  enough  to  prove  facts  from  which 
either  the  conclusion  of  negligence  or  the 
absence  of  -negligence  may  be  with  equal 
fairness  drawn,  but  the  burden  is  upon 
plaintiff  to  satisfy  the  jury  that  there  was  no 
contributory  negligence  on  the  part  of 
deceased.  Hart  v.  Hudson  River  Bridge 
Co.,  84  N.  V.  56.— Quoted  in  Bailey  7/. 
Rome,  W.  &  O.  R.  Co.,  55  Hun  509,  29  N. 
Y.  S.  R.  755.  8  N.  Y.  Supp.  78o.—S/u-a 
V.  Boston  &»  M.  R.  Co.,  154  Mass.  31,  27  N. 
E.  Rep.  672 

The  burden  is  on  the  plaintiff  to  show  the 
defendant's  negligence,  or  that  the  deceased 
was  without  fault.  Prather  v.  Richmond 
<S-  D.  R.  Co.,  80  Ga.  427,  9  S.  E.  Rep.  530. 

But  the  plaintifl  is  not  obliged  to  repel 
any  presumption  arising  from  the  mere  fact 
of  the  collision,  that  the  deceased  did  not 
look  or  listen,  or  if  he  did,  rode  heedlessly 
and  purposely  to  his  death.  Guggenheim 
V.  Lake  Shore  &^  M.  S.  R.  Co.,  32  Am.  <3^ 
Eng.  R.  Cas.  89,  66  Mich.  150,  9  West.  Rep. 
903.  33  A^.  W.  Rep.  161. 

Under  Ga.  Code,  §  3033,  for  negligently 
causing  death,  when  the  defendant  company 
shows  itself  without  fault  by  proving  that 
its  agents  exercised  reasonable  care  and 
diligence, there  can  be  no  recovery;  and  an 
instruction  which  places  the  burden  to  show 
contributory  negligence   on   the  company 
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is  error.     Central  R.  Co.  v.  Moore,  61  Ga. 
151. 

When  the  railroad  company  had  showed 
that  deceased  had  actual  knowledge  of  the 
danger  to  which  he  was  exposed,  the  bur- 
den of  proof  was  upon  the  representatives 
of  the  deceased  to  show  some  excuse  for 
his  conduct  in  exposing  himself  to  danger. 
In  the  absence  of  such  excuse  there  could 
be  no  recovery,  as  the  deceased  had  clearly 
been  guilty  of  contributory  negligence. 
Coates  V.  Burlington,  C.  R.  6^  A^.  R.  Co.,  1 5 
Am.  &*  Eng.  R.  Cas.  265,  62  Iowa  486,  17  A". 
IV.  Rep.  760. 

Where  a  railroad  company  sets  up  as  a 
delcnse  contributory  negligence  of  the  de- 
ceased, and  states  facts  which  clearly  show 
that  contributory  negligence  did  exist,  a 
failure  to  deny  such  allegations  is  an  admis 
sion  of  their  truth  and  justifies  the  court 
in  giving  a  peremptory  instruction  to  find 
for  the  company.  IVhite  v.  Louisville  61^  A'. 
R.  Co.,  (Ry.)  22  S.  W.  Rep.  219. 

If  all  the  circumstances  attending  an  ac- 
cident are  in  evidence,  the  mere  absence  of 
evidence  of  fault  on  the  part  of  the  person 
injured  may  justify  an  inference  of  due  care ; 
hut  where  there  is  an  entire  absence  of  evi- 
dence as  to  what  the  person  killed  was 
doing  at  the  time  of  the  accident,  it  is  not 
enough  to  show  that  one  conjecture  is  more 
probable  than  another,  in  order  that  his 
administrator  and  next  of  kii.  may  recover. 
There  must  be  some  evidence  to  show  that 
he  was  in  the  exercise  of  due  care.  Tyn- 
dale  V.  Old  Colony  R.  Co.,  53  Am.  &^  Eng. 
R.  Cas.  467,  1 56  Mass.  503,  31  N.  E.  Rep.  655. 
— Reviewed  in  Maher  v.  Boston  &  A.  R. 
Co.,  158  Mass.  36. 

Where  the  undisputed  testimony  on  the 
part  of  the  plaintiff  shows  that  the  deceased 
was  killed  while  attempting  to  cross  the 
track  in  front  of  an  approaching  train 
which  he  could  have  seen  had  he  looked 
for  it,  it  was  not  error  to  enter  a  compulsory 
nonsuit.  Bight  v.  Camden  ^S^•  A.  R.  Co., 
143  Pa.  St.  10,  21  At  I.  Rep.  995. — Follow- 
ing Carroll  7'.  Pennsylvania  R.  Co.,  12  W. 
N.  C.  348,  2  Pennyp.  159. 

Plaintiff's  witness  testified  that  deceased, 
before  crossing  the  tracK,  stopped  and 
looked  both  ways,  started  to  cross,  and  just 
as  he  had  gotten  over  the  last  rail  was 
struck  by  the  approaching  train  and 
"whipped  out  of  sight."  This  witness 
further  testified  that  he  went  home  by  a 
circuitous  route  and  went  to  bed,  without 


looking  for  deceased,  who  had  been  his 
neighbor  and  friend  for  many  years,  and 
without  saying  a  word  to  any  one  about  the 
accident.  It  further  appeared  that  an  ap- 
proaching train  could  be  seen  from  either 
side  of  the  track  for  several  hundred  feet 
before  it  reached  the  crossing.  Held,  in 
view  of  the  incredible  nature  of  the  evi- 
dence of  plaintiff's  witness,  the  only  person 
who  ci  limed  to  have  seen  the  accident,  that 
the  complaint  should  have  been  dismissed 
for  plaintiff's  failure  to  sustain  the  burden 
'  f  proof  resting  '>,,  lier  to  show  the  free- 
dom of  deceased  from  contributory  negli- 
gence. Rainey  v.  New  York  C.  &•  H.  R.  R. 
Co.  23  v.  Y.  Supp.  80,  52  V.  Y.  S.  R.  677, 
68  Nun  495. 

280.  Direct  evidence  of  due  care 
by  decea.sed  not  required. — In  an  ac- 
tion against  a  raih.  r  y  company  for  causing 
death,  plaintiff  is  not  bound  to  show  by  direct 
evidence  that  the  deceas^-d  was  free  from 
negligence;  and  where  tiiere  was  no  eye- 
witness to  the  killing  the  fact  that  the  de- 
ceased exercised  ordinary  care  at  the  time 
of  the  injury  may  be  shown  by  circumstan- 
tial evidence  or  proof  of  facts  and  circum- 
stances from  which  that  fact  may  be  reason- 
ably inferred.  It  is  not  necessary  that  the 
absence  of  contributory  negligence  shall  be 
shown  beyond  cavil  or  question.  Illinois 
C.  R.  Co.  v.  No7vicki,  148  ///.  29.  35  A'.  E. 
Rep.  358.— Reviewing  Way  v.  Illinois  C. 
R.  Co.,  40  Iowa  345. — Murphy  v.  Chicago, 
R.  I.  &>  P.  R.  Co.,  ^f^  loiua  661. — Follow- 
ing Patterson  v.  Burlington  &  M.  R.  Co., 
38  Iowa  279 ;  Donaldson  v.  Mississippi  &  M. 
R.  Co.,  18  Iowa  280;  Greenleaf  v.  Illinois 
C.  R.  Co.,  29  Iowa  14;  Muldowiiey  v.  Ill- 
inois C.  R.  Co.,  32  Iowa  176.— Followed 
IN  Bonce  z/.  Dubuque  St.  R.  Co.,  53  Iowa 
278. — Gorman  v.  Minneapolis  (S^»  St.  L.  R. 
Co.,  78  Io7ua  509,  43  A'.   W.  Rep.  303. 

Yet  if  the  facts  and  circumstances,  coup- 
led with  the  occurrence  of  the  accident,  do 
not  indicate  or  tend  to  establish  the  exist- 
ence of  some  cause  or  occasion  therefor 
which  is  consistent  with  proper  care  and 
prudence,  the  inference  of  negligence  is  the 
only  one  to  be  drawn,  and  defendant  is  en- 
titled to  a  nonsuit.  Tohnan  v.  Syracuse,  B. 
»r~  A^.  Y.  R.  Co.,  23  Am.&^Eng.R.  Cas.  313, 
98  A^  Y.  198  :  reversing  31  I/un  397. — Fol- 
lowed IN  McDermott  v.  Third  Ave.  R. 
Co.,  44  Hun  107,  8  N.  Y.  S.  R.  458. 
Quoted  in  Wall  v.  Delaware,  L.  &  W.  R. 
Co.,  54  Hun  454,  28  N.  Y.  S.  R.  132,  7  N.  Y. 
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Supp.  709;  Beckwith  v.  New  York  C.  &  H. 
R.  R.  Co.,  28  N.  Y.  S.  R.  130,  7  N.  Y,  Supp. 
721  ;  Haywood  v.  New  York  C.  &  H.  R.  R, 
Co.,  35  N.  Y.  S.  R.  748,  59  Hun  617,  13  N. 
Y.  Supp.  177. — McDer7itott\.  Third  Ave.  R. 
Co.,  8  N.  V.  S.  R.  458.— Following  Tol- 
inan  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  98  N. 
Y.  198.  Quoting  Hallahan  v.  New  York, 
L.  E.  &  W.  R.  Co..  102  N.  Y.  199.  I  N.  Y.  S. 

R.  367. 

237.  Plaintiff  need  not  affirma- 
tively show  due  care  on  part  of  de- 
ceased.—A  passenger  who  loses  his  life 
through  the  negligence  of  a  railroad  com- 
pany need  not,  in  an  action  by  his  adminis- 
trator, be  shown  not  to  have  been  negligent. 
Mc Kimble  v.  Boston  (S-  M.  R.  Co.,  21  Am. 
<&-  Eng.  R.  Cas,  213,  139  Mass.  542,  2  N.  E. 
Rep.  97.  McKimble  v.  Boston  &^  M.  R.  Co., 
24  Am.  (S>»  Ettg.  R.  Cas.  463,  141  Ma  s.  463,  5 
N.  E.  Rep.  804. 

It  is  not  necessary  to  prove  affirmatively 
that  a  person  killed  when  crossing  a  railroad 
on  a  public  highway  had  stopped  and  looked 
up  and  down  the  railroad  ;  whether  he  used 
the  proper  precautions  is  to  be  determined 
by  all  circumstances  of  the  case.  Pennsyl- 
vania R.  Co.  V.  Weier,  72  Pa.  St.  27,  6  Am. 
Ry.  Rep.  240.  Hendrickson  v.  Great  North- 
ern R.  Co.,  49  Minn.  245,  51  N.  W.  Rep. 
1044. 

Contributory  negligence  on  the  part  of 
the  deceased  is  defensive  matter,  and  the 
burden  of  proving  it  rests  on  the  defendant, 
unless  the  plaintiff's  own  testimony  incul- 
pates the  deceased.  Savannah  &*  M.  R. 
Co.  v.  Shearer,  58  Ala.  672,  20  Am.  Ry. 
Rep.  451.— Adhered  to  in  Georgia  Pac.R. 
Co.  V.  Hughes,  39  Am.  &  Eng.  R.  Cas.  674, 
87  Ala.  610,  6  So.  Rep.  413.  Followed  in 
Memphis  &  C.  R.  Co.  v.  Copeland,  61  Ala. 
376. — Anderson  v.  Chicago,  B.  &*  Q.  R,  Co., 
35  Neb.  95,  52  A''.  JV.  Rep.  840. 

And  where  the  evidence  is  conflicting,  a 
demurrer  to  it,  at  the  close  of  the  case,  is 
properly  refused.  King  v.  Afissouri  Pac. 
R.  Co.,  98  Mo.  23s,  II  5.   IV.  Rep.  563. 

In  an  action  to  recover  for  the  killing 
of  a  person  at  a  crossing,  the  burden  of 
proof  is  on  the  company,  under  Mass. 
Pub.  St,  ch.  112,  §§  163,  213,  to  prove  that 
the  deceased  was  guilty  of  gross  and  wilful 
negligence ;  and  proof  that  the  deceased 
attempted  to  pass  in  front  of  a  train  which 
he  saw,  or  that  he  was  familiar  with  the 
place  and  attempted  to  pass  without  stop- 
ping to  look  for  trains,  is  not  conclusive. 


Manley  v.  Boston  &*  M.  R.  Co.,  159  Mass. 
493,  34A^.  £•.  AV/.  951. 

238.  Burden  on  plaintiff  to  show 
both  negligence  of  <lefendant  and 
due  care  of  deceased  or  guardian.— 
The  plaintiff  has  the  burden  of  establish- 
ing all  three  of  the  elements  necessary  to 
constitute  the  cause  of  the  action — the 
negligence,  the  consequent  death,  and  ordi- 
nary care  on  the  part  of  the  deceased. 
Chicago,  M.  &•  St.  P.  R.  Co.  v.  O' Sullivan, 
143  ///.  48,  32  N.  E.  Rep.  398.— Applying 
Chicago,  B.  &  Q.  R.  Co.  v.  Payne,  59  HI. 
534;  Chicago.  M.  &  St.  P.  R.  Co.  v.  Dowd, 
115  111.659;  Pennsylvania  Co.  w.  Marshall, 
119111.  399;  North  Chicago  Rolling  Mill 
Co.  V.  Morrissey,  iii  111.  646;  Chicago  & 
A.  R.  Co.  V.  Murray,  62  111.  326. 

Negligence  is  not  to  be  presumed,  but 
must  be  affirmatively  proven  by  the  party  al- 
leging it,  and  in  the  manner  alleged  ;  and  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  defendant  is  entirely  responsible 
for  the  injury  complained  of  by  reason  of 
and  in  consequence  of  the  neglect  charged 
in  the  declaration,  and  that  the  plaintiff's 
intestate  did  not  contribute  towards  it. 
Mynning  v.  Detroit,  L.  &*  N.  R.  Co.,  23  Am. 
&-  Eng.  R.  Cas.  317,  59  Mich.  257,  26  A^.  IV. 
Rep.  514.  Kelly  v.  Hendrie,  26  Mich.  255, 
5  Am,  Ry.  Rep.  440.  Dobbins  v.  Brown,  119 
A^.  Y.  188,  28  A^.  Y.  S.  R.  9S7  :  reversing  15 
N.  Y.  S.  R.  loio.  I  A'.  Y.  Supp.  360. 

In  an  action  to  recover  for  the  death  of  a 
person  caused  by  a  collision  between  a  train 
of  defendants  and  a  street  passenger  car  in 
which  the  deceased  was  traveling,  plaintiffs, 
in  order  to  recover,  must  show  (i)  that  the 
death  resulted  directly  from  the  negligence 
of  defendants'  servants;  (2)  that  the  ser- 
vants of  the  carrier  company  were  guilty  of 
no  negligence.  Philadelphia  Sf*  R.  R.  Co, 
V.  Boyer,  2  Am.  &*  Eng.  R.  Cas.  172,  97  Pa. 
St.  91. —Distinguished  in  Bunting  v. 
Hogsett,  139  Pa.  St.  363.  Overruled  in 
Dean  v.  Pennsylvania  R.  Co.,  39  Am.  & 
Eng.  R.  Cas.  697,  129  Pa.  St.  514. 

In  an  action  against  a  street- railroad 
company  for  killing  a  child  of  very  tender 
years,  as  it  was  attempting  to  cross  the 
street,  the  verdict  must  be  for  the  defend- 
ant, unless  the  evidence  establishes  that 
the  death  of  the  child  was  caused  by  want 
of  ordinary  care  on  the  part  of  the  agent  of 
the  company  in  the  management  of  the 
car,  and  that  the  person  having  care  of  the 
child  took  all    proper  precaution    for  its 
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safety.  Roller  v.  Sutler  St.  R.  Co.,  19  Am. 
<S-  £ng.  R.  Cas.  333,  66  Cal.  230,  5  Pac.  Rep. 
108. 

239.  Burden  011  defcudaut  to 
show  absence  of  negligence.— When 
a  person  is  killed  by  the  running  of  a  train, 
the  presumption  that  the  death  was  caused 
by  the  negligence  of  the  company  arises, 
and  the  burden  of  rebutting  it  rests  upon 
the  company.  East  Tenn.,  V.  &*  G.  K.  Co. 
V.  Hartley,  73  Ga.  5.  McLean  v.  Bnrbank, 
II  Minn.  277  {Gil.  189). 

The  company  must  show  all  ordinary  and 
reasonable  care  by  its  officers  and  agents, 
or  that  the  deceased's  own  negligence  was 
the  cause  of  the  death,  or  that  by  ordinary 
care  he  could  have  avoided  the  conse- 
quences of  the  negligence  of  the  company. 
Brunswick  &•  W.  R.  Co.  v.  Hoover,  74  Ga. 
426. — Distinguished  in  Smith  v.  Central 
R.  &  B.  Co.,  41  Am.  &  Eng.  R.  Cas.  490,  82 
Ga.  801,  10  S.  E.  Rep.  iii. 

Proof  that  one  company  has  run  its 
trains  over  the  track  of  another  company 
for  several  years  is  prinia-facie  evidence  of 
a  contract  between  the  companies;  and 
where  a  person  is  killed  on  the  track  by  the 
company  having  the  running  privilege,  if 
the  company  owning  the  track  denies  its 
liability  on  the  ground  that  the  other  com- 
pany is  a  trespasser,  the  burden  is  on  it  to 
show  such  fact.  Pennsylvania  Co.  v.  Ellctt, 
35  in.  App.  278. 

In  an  action  for  the  death  of  a  passenger 
caused  by  the  train  being  derailed  and 
precipitated  through  a  bridge,  if  the  plain- 
tifl  has  introduced  evidence  sufficient  to 
raise  a  presumption  of  negligence  on  the 
part  of  the  company,  the  burden  ot  proving 
that  the  accident  was  not  caused  by  any 
negligence  or  want  of  skill  rests  with  the 
defendant;  but  it  need  not  prove  that  noth- 
ing about  its  entire  track  was  defective,  but 
only  that,  as  *o  the  matters  which  the  cir- 
cumstances indicated  were  the  cause  of  the 
accident  and  injury,  it  had  exercised  due 
care.  Pershing  v.  Chicago,  B.  &*  Q.  R.  Co., 
34  A/n.  &^  Eng.  R.  Cas.  405,  71  /owa  561, 
32  A'.  IV.  Rep.  488. 

In  an  action  for  the  oe^'th  of  a  passenger 
by  an  explosion,  on  proof  of  the  injuries, 
the  burden  is  I'pon  defendants  to  show 
that  the  explosion  was  not  due  to  the  negli- 
gence of  the  company  or  its  employes ;  and 
whether  or  not  the  prima-facie  case  of 
plaintiff  has  been  fully  answered  by  evi- 
dence  from  defendants  tending   to  show 


they  were  not  in  fault,  is  a  question  to  be 
submitted  to  the  jury.  Spear  v.  Philadel- 
phia, PV.&^B.  R.  Co.,  119  Pa.  S^.  61,  13 
Atl.  Rep.  824.— Distinguished  in  Penn- 
sylvania R.  Co.  V.  MacKinney,  37  Am.  & 
Eng.  R.  Cas.  153,  124  Pa.  St.  462;  Long  v. 
Pennsylvania  R.  Co.,  147  Pa.  St.  343. 
Quoted  in  Fredericks  v.  Northern  C.  R. 
Co.,  157  Pa.  St.  103.  Reviewed  in  Farley 
V.  Philadelphia  Traction  Co.,  132  Pa.  St.  58; 
Hersiine  v.  Lehigh  Valley  R.  Co.,  151  Pa. 
St.  244. 

In  an  action  for  killing  a  child  the  burden 
is  upon  the  defendant  to  show  that  its  road, 
machinery,  and  equipments  were  in  good 
order  and  conformed  to  the  present  state 
of  the  art.  Louisville  &*  JV.  R.  Co.  v.  Con- 
nor, 9  Heisk.  (Tenn.)  19,  19  Am.  Ry.  Rep. 
368. 

Tenn.  Code,  §  1169,  affirms  the  common 
law  principle  that  the  killing  of  a  person 
being  proved  the  burden  is  on  the  company 
to  show  that  it  was  guilty  of  no  negligence, 
that  the  accident  was  unavoidable,  and  also 
expressly  puts  the  burden  on  the  company 
of  proving  that  it  has  complied  with  the  re- 
quirements of  sections  1166  et  scq.  as  to 
signals,  lookout,  etc. ;  and  to  do  so  it  must 
necessarily  show  that  it  had  all  the  requi- 
site means  to  be  thus  employed.  Louisville 
(S»  A'^.  A'.  Co.  V.  Connor,  9  Heisk.  {Tenn.)  19, 
19  Am.  Ry.  Rep.  368.—  Following  Home 
V.  Memphis  &  O.  R.  Co.,  i  Coldw.  (Tenn.) 

77- 

At  a  station,  a  locomotive  kept  on  the 
main  track,  but  the  cars  took  a  switch  and 
turned  the  locomotive  over  and  killed  the 
engineer.  Held,  that  this  being  an  unusual 
accident,  cast  the  burden  upon  the  company 
of  explaining  it.  Areson  v.  Long  Island  R. 
Co.,  10  N.   V.  S.  R.  331,  45  Hun  592. 

c.  Admissions  and  Declarations. 

240.    Admissions    of    deceased.— 

Where  the  action  is  for  injuries  causing 
the  death  of  a  passenger,  it  is  competent  for 
the  defendant  to  prove  declarations  made 
b;  the  intestate  soon  after  the  accident  and 
before  death,  to  the  effect  that  he  jumped 
off  the  car  platform  before  the  car  had 
lessened  its  speed.  Lax  v.  Forty-second  &» 
G.  S.  F.  R.  Co.,  14  /.<&-  S.  (A'.  )'.)  448. 

In  an  action  by  a  father  for  the  death  of 
his  minor  son,  evidence  offered  by  the  de- 
fendant of  the  declarations  of  the  son  made 
the  day  after  the  accident,  is  properly  ex- 
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eluded,  on  the  ground  that  the  son,  being  a 
minor,  could  not  destroy  the  cause  of  action 
by  his  own  admissions;  though  if  he  had 
lived  and  the  action  had  been  by  him  for 
personal  injuries,  the  admissions  might 
have  been  evidence  against  him.  O/u'o  &* 
M.  R.  Co.  \.  Hammer  shy,  28  Ind.  371. 

In  an  action  by  a  widowed  mother  to  re- 
cover for  the  wrongful  death  of  her  minor 
son,  alleged  to  have  been  caused  by  the  de- 
fendant company  putting  him  to  labor  in 
which  he  was  unskilled,  the  declaration  of 
the  son  to  the  effect  that  he  was  skilled  in 
such  labor  is  not  admissible  against  the 
mother.  Pennsylvania  Co.  v.  Long,  15  Am. 
&•  Eng.  R.  Cas.  345,  94  Ind.  250. 

241.  Declarations. — Where  the  ques- 
tion is  in  respect  to  the  fault  of  the  husband 
of  plaintiff,  for  whose  homicide  she  sued,  or 
that  of  the  engineer,  warnings  of  the  engi- 
neer to  the  conductor,  who  was  the  deceased 
husband,  in  regard  to  his  imprudence  in 
transactions  similar  to  that  which  resulted 
in  his  death,  are  admissible  in  evidence. 
Central   R.    &*  B.   Co.  v.    Sears,   59    Ga. 

436. 

On  the  trial  of  an  action  for  a  homicide 
caused  by  alleged  negligent  running  of  de- 
fendant's train,  the  admission  of  sayings, 
after  the  homir  ide,  of  one  alleged  to  have 
bi.2n  the  engineer  of  the  train,  over  the 
objection  that  he  was  not  shown  to  have 
been  a  servant  of  the  company,  and  the 
submission  to  the  jury  to  find  whether  he 
was  the  engineer  or  not,  was  not  error. 
Atlanta  &*  fV.  P.  R.  Co.  v.  Newton,  45  Am. 
&^  Eng.  R.  Cas.  211,85  (^^-  5»7.  "  S-  I^- 
Rep.  776.— Followed  in  Central  R.  &  B. 
Co.  V.  Kent,  87  Ga.  402. 

In  an  action  for  the  death  of  an  employe 
from  an  accident  due  to  the  alleged  negli- 
gence of  the  company,  evidence,  on  the 
part  of  the  plaintiff,  of  declarations  as  to 
defects  in  the  engine,  made  by  officers  of 
the  company  after  the  accident,  and  not  in 
contradiction  of  prior  testimony  of  such 
officers,  is  not  admissil)le.  Erie  (&^  W.  V. 
R.  Co.  V.  Smith,  125  Pa.  St.  259,  17  Ail.  Rep. 

443- 

In  suit  by  a  widow,  as  administratrix,  for 
injuries  to  an  intestate  causing  his  death, 
declarations  of  plaintiff  during  her  hus- 
band's lifetime  as  to  the  circumstances  of 
the  accident  are  admissible  for  the  defense 
to  contradict  her  testimony  at  the  trial,  but 
L.ot  for  the  purpose  of  proving  negligence 
of  the  deceased,  plaintiff  not  having  been 


the  party  interested  adversely  to  defendant 
at  the  time  of  such  declarations.  Fitz- 
gerald V.  IVeston,   52  Wis.   354,  9  N.    IV. 

^Rcp.  13. 

242.  Res  gestae.— Where  the  action  is 
by  the  personal  representative,  statements 
made  by  the  deceased  after  the  injury  as  to 
how  it  occurred  are  not  admissible  against 
the  plaintiff,  either  as  dying  declarations,  or 
as  part  of  the  resgesta.  Chicago  &*  N.  W, 
R.  Co.  V.  Hoivard,  6  ///.  App.  569. 

Where  the  action  is  under  the  Pa.  Act  of 
April  15,  1851,  as  amended  April  26,  1855, 
by  a  father  to  recover  for  the  death  of  his 
son,  the  admission  of  the  son,  made  soon 
after  the  accident,  that  it  was  caused  by  his 
jumping  from  the  car,  is  admissible  both  as 
part  of  the  resgesta;  and  as  an  admission 
against  interest.  Stein  v.  Railway  Co.,  10 
l^hila.  {Pa.)  440.— Quoting  Enos  v.  Tuttle, 
3  Conn.  250.  Reviewing  Galena  &  C. 
U.  R.  Co.  V.  Fay,  16  111.  558;  Shields  v. 
Boucher,  i  De  G.  &  Sm.  40;  Steele  v. 
Thompson,  3  P.  &  W.  (Pa.)  34;  Walton  v. 
Green,  i  C.  &  P.  621 ;  Gilchrist  v.  Bale, 
8  Watts  355. 

In  an  action  for  the  death  of  J.,  plaintiff's 
intestate,  it  appeared  that  about  midnight  a 
freight  train  passed  a  street  crossing  on 
defendant's  road,  followed,  about  fifty  feet 
distant,  by  an  engine  going  backward. 
Shortly  after  their  passage  J.  was  found 
lying  near  the  track  fatally  injured.  No 
one  saw  the  accident.  Plaintiff's  theory 
was  that  J.,  who  was  an  educated  deaf  mute, 
well  acquainted  with  the  locality,  ap- 
proached the  track  on  his  way  home,  waited 
for  the  freight  train  to  pass,  and  tlien  in 
attempting  to  cross  was  struck  by  tiie  en- 
gine. A  witness  for  plaintiff  was  permitted 
to  testify  to  declarations  made  by  J.  by 
means  of  signs  about  thirty  minutes  after 
the  accident,  to  the  effect  that  there  was  a 
long  train ;  that  he  waited  for  it  to  go  by, 
and  was  struck  by  an  engine  which  followed. 
Held,  error.  H  'aldele  v.  New  York  C  &>  H. 
R.  R.  Co.,  19  Am.  &•  Eng.  R.  Cas.  400,  95 
A^.  V.  274;  reversing  29  Nun  35,  61  //o7t'. 
Pr.  350.— Reviewing  Hanover  R.  Co.  v. 
Coyle,  55  Pa.  St.  396 ;  Luby  v.  Hudson 
River  R.  Co.,  17  N.  Y.  131;  Hamilton  v. 
New  York  C.  R.  Co.,  kt  N.  Y.  100;  Whit- 
aker  v.  Eighth  Ave.  k.  Co.,  51  N.  Y.  295; 
Casey  v.  New  York  C.  &  H.  R.  R.  Co.,  78 
N.  Y.  518;  Swift  V.  Massachusetts  Mut. 
L.  Ins,  Co.,  63  N.  Y.  186;  Schnickerv,  Peo- 
ple, 88  N.  Y.  192. 
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d.  Documentary  Evidence. 

243.  City  ordiuances. — Where  one 
is  killed  by  a  locomotive  in  an  incorporated 
city,  ordinances  of  that  city,  requiring  rail- 
road companies  to  keep  flagmen  at  certain 
street  crossings,  and  regulating  the  rate  of 
speed  at  which  trains  shall  pass  such  cross- 
ings, were  properly  admitted  in  evidence 
wiien,  in  connection  with  other  testimony, 
they  bore  on  the  question  of  the  company's 
negligence  at  the  place  of  killing.  U'estern 
&>  A.  A'.  Co.  V.  Meigs,  74  Ga.  857.     Toledo, 

IV.  (S^•  IV.  A\  Co.  V.  O'Connor,  77  ///.  391. 

But  it  is  not  competent  to  give  in  evi- 
dence, upon  the  question  of  negligence,  a 
city  ordinance  limiting  the  speed  of  trains 
within  certain  specified  limits,  which  does 
not  include  the  place  where  the  accident  oc- 
curred. Calligan  v.  Ne7i>  York  C.  &^  H.  R. 
K.  Co.,  59  A'.  Y.  651.— Distinguished  in 
McGuire  v.  Ogdensburgh  &  L.  C.  R.  Co.,  44 
N.  Y.  S.  R.  348,  63  Hun  632, 18  N.  Y.  Supp. 

313- 

In  an  action  for  killing  a  person  on  the 
track,  not  at  a  street  crossing,  the  plaintiff, 
to  prove  negligence,  offered  in  evidence  a 
section  of  an  ordinance  "that  the  bell  of 
each  locomotive  engine  be  rung  continually 
while  running  within  said  city."  There 
was  no  allegation  in  the  declaration  that 
there  was  such  a  requirement  of  the  city 
code,  and  its  violation.  Held,  that  the  evi- 
dence was  properly  excluded  for  want  of 
such  allegation.  Blanchard  v.  Lake  Shore 
&>  M.  S.  R.  Co.,  126  ///.  416.  18  A^.  E.  Rep. 
799 ;  affirming  27  ///.  App.  22. 

A  declaration  in  a  suit  to  recover  for  the 
killing  of  plaintiff's  intestate  contained  five 
counts,  the  third  of  which  charged  negli- 
gence in  the  running  of  the  defendant's 
train  at  a  greater  speed  than  that  limited  by 
an  ordinance  of  the  city  where  the  injury 
occurred ;  the  fourth  charged  a  neglect 
of  the  company  to  ring  the  bell,  as  required 
by  another  ordinance.  Under  these  the 
ordinances  were  admitted  in  evidence,  but 
the  court  afterward  withdrew  such  counts 
from  the  jury  and  proceeded  with  the  case 
under  one  of  the  other  counts,  and  no  mo- 
tion was  made  to  exclude  the  ordinances. 
Heht,  that  they  were  properly  admitted  at 
the  time  they  were  given  in  evidence. 
Lake  Shore  &*  M.  S.  R.  Co.  v.  Hodenier,  54 
Am.  &•  Eng.  R.  Cas.  177,  139  ///.  596;  a/- 
firming  33  ///.  App.  479.  29  A'.  E.  Rep.  692. 

244.  Leliurs. — Where    a    father    sues 


for  the  death  of  his  intestate  soii,  letters 
written  by  the  son  to  tlie  father  tending  to 
show  the  good  character  of  the  former,  and 
his  affection  for  his  father  and  relatives,  and 
his  good  intentions  in  their  behalf,  are  not 
admissible.  Quinn  v.  Power,  29  Hun  {N. 
Y.  183.) 

245.  Photographic  views.— In  an 
action  for  the  death  of  plaintiff's  intestate 
at  a  highway  crossing,  in  which  the  leaving 
of  cars  standing  on  the  side  tracks  so  as  to 
obstruct  the  view  of  approaching  trains  was 
claimed  as  a  ground  of  negligence,  the  de- 
fendant offered  in  evidence  photographic 
views  of  the  locality  where  the  accident 
happened,  taken  by  an  amateur  artist  some 
two  months  thereafter.  The  party  who 
took  such  views  had  never  visited  the  scene 
of  the  occurrence  before,  and  tliere  was  no 
proof  that  they  correctly  represented  things 
as  they  were  when  the  accident  happened. 
Held,  no  error  in  the  court  to  refuse  them 
in  evidence.  Cleveland,  C,  C.  &*  St.  L.  R. 
Co.  V.  Monaghan,  140  ///.  474;  affirming  41 
///.  App.  498,  30  N.  E.  Rep.  869. 

240.  Plat  of  street.— In  an  action  for 
an  injury  resulting  in  deatJi  caused  by  a 
collision  of  a  cable  car  with  a  horse  car,  a 
plat  of  the  streets,  etc.,  is  properly  admis- 
sible in  evidence  when  a  surveyor  testifies 
that  it  is  a  correct  survey  of  the  intersec- 
tion of  tlie  two  roads,  and  that  it  is  a 
ground  plan  of  streets  and  intersections  of 
streets,  and  also  that  it  shows  the  position 
of  the  car  tracks  that  cross,  etc.  Chicago 
City  R.  Co.  V.  McLaughlin,  146  ///.  353,  34 
A^.  E.  Rep.  796. 

247.  Proceedings  at  coroner's  iii- 
q;  est.* — The  coroner's  inquisition  is  ad- 
missible in  evidence,  and  thougii  not  con- 
clusive, is  competent  evidence  to  be  cori 
sidered  by  the  jury  ;  but  depositions  taken 
upon  th'^  inquest  are  not  admissible.  Lake 
Shore  &*  J/.  .S".  R.  Co.  v.  Taylor,  46  ///.  App. 
506.— Following  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  McGrath,  115  111.  172;  United 
States  Life  Ins.  Co.  w.  Vocke,  129  111.  557; 
Gooding  V.  United  States  Life  Ins.  Co.,  46 
111.  App.  307.— Applied  in  Ciiicago,  M.  & 
St.  P.  R.  Co.  V.  Staff,  46  111.  App.  499. 

Conclusions  drawn  by  a  coroner's  jury 
from  the  facts  before  them  as  to  the  negli- 
gence of  the  defendant  in  causing  the  death 
are  not  admissible  in  evidence  in  a  subse- 
quent action  against  the  defendant.     Such 

*  See  also /w/,  252. 
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inquest  is  only  evidence  as  to  how  the 
death  was  produced.  Chicago,  M.  (&>•  St.  P. 
R.  Co.  V.  Staff,  46  ///.  App.  499.— Applying 
Pittsburgh.  C.  &  St.  L.  R.  Co.  v.  McGrath. 
115  111.  172;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Taylor,  46  111.  App.  506. 

A  statement  in  the  inquest  that  the  death 
was  caused  by  a  certain  switch-stand  being 
negligently  placed  too  near  the  track,  being 
only  an  expression  of  opinion  from  the 
facts,  and  being  outside  the  province  of  the 
inquest,  is  not  admissible  in  a  subsequent 
action  against  the  company.  Lake  Shore  <&* 
M.  S.  R.  Co.  V.  Taylor,  46  ///.  App.  506. 

248.  Records. —  In  an  action  under 
Mass.  Pub.  St.  ch.  112,  §  212,  for  causing 
the  death  of  the  plaintiff's  intestate  at  a 
crossing  at  grade  of  a  highway,  a  record  of 
the  county  commissioners  showing  that 
defendant's  lessor,  seventeen  years  before 
the  accident,  had  brought  a  petition  against 
another  railroad  corporation  for  damages 
for  taking  a  part  of  the  petitioner's  land 
and  occupying  a  part  of  its  location,  and 
reciting  that  the  acts  of  the  respondent 
would  make  the  crossing  so  unsafe  as  to 
require  the  presence  of  a  flagman,  is  rightly 
rejected.  Tyler  v.  Old  Colony  R.  Co.,  1^7 
Mass.  336,  32  N.  E.  Rep.  227. 

240.  Written  agreements. — In  an 
action  for  the  death  of  plaintiff's  intestate, 
where  the  defense  is  a  violation  of  the  com- 
pany's rules,  it  is  proper  to  refuse  as  evi- 
dence an  agreement  made  by  intestate  with 
a  company  other  than  the  defendant,  where 
the  agreement  contains  none  of  defendant 
company's  rules.  McDermott  v.  Iowa  Falls 
6-  S.  C.  R.  Co.,  85  Iowa  180,  52  N.  W.  Rep. 
181.— Distinguishing  Sedgwick  v.  Illinois 
C.  R.  Co.,  73  Iowa  160,  34  N.  W.  Rep.  790. 
Following  Dayz/.  Mill-Owners'  M.  F.  Ins. 
Co.,  75  Iowa  700,  38  N.  W.  Rtp.  113;  Stan- 
brough  V.  Daniels,  77  Iowa  565,  42  N.  W. 

Rep.  443- 

A  carrier  cannot  stipulate  against  its  own 
negligence.  A  contract  of  exemption  from 
damages  is  properly  excluded  in  an  action 
against  a  railroad  for  killing  a  passenger. 
Tibby  v.  Missouri  Pac.  R.  Co.,  82  Mo.  292. 


e.    Depositions. 


Testimony    on 
Trial. 


Former 


250.  Depositions.— In  an  action  for 
killing  plaintiff's  intestate  the  court  allowed 
a  statement  of  the  facts  connected  with  the 
accident,  made  by  one  of  defendant's  wit- 


nesses soon  after  its  occurrence  and  printed 
in  a  newspaper,  to  be  read  to  the  jury  and 
commented  on  by  counsel  as  evidence  for 
the  purpose  of  contradicting  the  evidence 
given  at  the  trial  by  the  same  person.  The 
newspaper  account  was  attached  to  the 
deposition  of  another  witness.  Subse- 
quently the  court  withdrew  the  statement 
from  the  jury  so  far  as  it  had  been  admitted 
as  evidence  of  the  witness  and  binding  on 
the  company,  but  told  the  jury  that  the 
statement  might  be  looked  to  as  evidence 
so  far  as  admitted  by  the  witness  to  be  cor- 
rect as  part  of  his  testimony.  Held,  that  it 
was  reversible  error  to  admit  the  statement 
for  any  purpose.  East  Tenn.,  V,  &»  G.  R. 
Co.  v.  Eanes,  8  Baxt.  {Tenn.)  221. 

A  man  whilst  crossing  the  track  of  a  rail- 
road   at  a  public  crossing    at    night  was 
struck  by  the  tender  of  a  switch-engine  and 
fatally  injured.     Suit  was  brought  alleging 
negligence  on  the  part  of  the  railroad  com- 
pany in  various  respects,  and  especially  in 
the  absence  of  sufficient  lights.     The  an- 
swer of  the  company  set  up  intoxication  on 
the  part  of  the  man  killed,  making  him  un- 
conscious of  the  danger ;  and  that  he  reck- 
lessly attempted  to  cross  the  track  in  front 
of  an  approaching  engine.    Held:  (i)  The 
depositions  of  witnesses  as  to  the  arrange- 
ment of  lights,  etc.,  on  another  occasion, 
but  on  the  same  sort  of  a  night,  were  admis- 
sible if   that  arrangement  had  not    been 
materially  changed  since  the  accident ;  but 
if  such  change  had  taken  place,  then  those 
depositions  would  be  irrelevant  and  inad- 
missible.   (2)  Where  there  was  conflicting 
testimony  as  to  whether  a  change  of  the 
lights,  etc.,  had  taken  place,  the  court  should 
not  have  excluded  the  deposition,  but  should 
have  instructed  the  jury  to  disregard  the 
evidence  if  they  found  that  the  surround- 
ings   had,  in   fact,  undergone  a    material 
change.    Houston  <S«»  T.  C.  R.  Co.  v.  Waller, 
8  Am.  6h  Eng.  R.  Cas.  431,  56  Tex.  331. 

In  an  action  under  Lord  Campbell's  Act, 
an  order  was  made  for  the  examination  be- 
fore tlie  trial,  de  bene  esse,  on  behalf  of  the 
plaintiff,  of  the  only  witness  to  the  acci- 
dent which  occasioned  the  death  of  the  de- 
ceased. It  was  proper  that  the  examina- 
tion should  be  used  at  the  trial  provided 
the  plaintiff  was  unable  to  procure  the  at- 
tendance of  the  witness.  Elliott  v.  Canadian 
Pac.  R.  Co,  12  On/.  Pr.  593. 

251.   Testimony     of    witness     at 
former    trial.- Where  a  parent   began 
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suit  against  a  railroad  for  damages  for  a 
personal  injury  to  her,  and  subsequently 
died  from  the  results  of  the  injury,  and  a 
suit  for  the  homicide  was  brought  by  her 
child,  answers  of  the  decedent  to  interroga- 
tories taken  during  her  life  in  the  suit  by 
her,  were  admissible  in  the  action  by  the 
child.  Atlanta  &^  IV.  P.  A'.  Co.  v.  Venable, 
67  Ga.  697. 

Upon  the  trial  of  an  action  brought  by  an 
administrator  to  recover  damages  for  the 
death  of  his  intestate,  caused  by  the  wrong- 
ful act  of  the  defendant,  evidence  is  admissi- 
ble to  prove  what  was  the  testimony  of  wit- 
nesses since  deceased,  on  the  trial  of  an 
action  brought  by  said  intestate,  and  abated 
by  his  death,  for  damages  for  injuries  caused 
by  said  wrongful  act.  Indianapolis  &•  St. 
L.  R.  Co.  V.  Stout,  S3  Ind.  143. 

252.  Testimony  of  witiiessefi  nt 
coroner's  Inquest.* — In  an  action  against 
a  railway  company  to  recover  damages  for 
the  killing  of  plaintiff's  intestate  through 
alleged  negligence,  the  deposition  of  a  wit- 
ness taken  before  the  coroner  upon  an  in- 
quest upon  the  body  of  the  deceased,  the 
witness  being  dead,  is  not  admissible  in  evi- 
dence on  the  question  of  negligence.  Pitts- 
burgh, C.  &*  St.  L.  R.  Co.  v,  McGrath,  115 
///."172. 

Unless  it  appears  that  plaintiff  had  an  op- 
portunity to  cross-examine  the  witness ;  and 
a  recital  in  the  offer  of  evidence  that  the 
respective  counsel  in  this  case  were  present 
at  the  inquest,  is  not  sufficient  to  prove 
that  plaintiff  had  such  opportunity,  in  the 
absence  of  a  showing  in  whose  behalf,  in 
what  capacity,  or  for  what  purpose  the  re- 
spective counsel  were  present.  Jackson  v. 
Crilly,  16  Colo.  103,  26  Pac.  Rep.  331. 

Such  deposition  is  not  admissible  on  be- 
half of  the  plaintiff,  though  the  defendant 
was  represented  by  counsel  at  the  inquest. 
Cook  V.  New  York  C.  R.  Co.,  5  Lans.  {N.  F.) 
401.— Approvkd  in  Pittsburgh,  C.  «&  St.  L. 
R.  Co.  V.  McGrath,  115  III.  172. 

Such  deposition  cannot  competently  be 
admitted,  even  though  offered  at  a  second 
trial  of  the  cause,  after  it  has  been  admitted 
without  objection  at  the  first  trial.  Petrie 
V.  Columbia  S^  G.  R.  Co.,  35  Am.&'Eng.  R. 
Cas.  430,  29  So.  Car.  303,  7  S.  E.  Rep.  515. 

In  such  an  action  the  evidence  of  a  wit- 
ness before  the  coroner's  inquest  i?  properly 
excluded,  where  he  admits  making  state- 

*  See  also  ante,  247. 


ments  different  from  those  made  at  the 
trial,  but  explains  them.  Atchison,  T.  &*S. 
F.  R.  Co.  V.  Feehan,  47  ///.  App.  66. 

f.  Weight  and  Sufficiency  of  Evidence. 

253.  Sufficiency  of  evidence,  gen- 
erally.— Where  the  evidence  introduced 
by  the  plaintiff  proves,  or  tends  to  prove, 
facts  from  which  the  inference  6f  fact 
might  be  drawn  for  or  against  the  neg- 
ligence of  the  defendant,  and  for  or  against 
the  contributory  negligence  of  the  deceased, 
and  neither  inference  can  be  held  as  a  legal 
conclusion  from  the  facts  proved,  it  is  for 
the  jury  to  determine  from  the  evidence 
whether,  as  matter  of  fact,  there  was  neg- 
ligence on  the  part  of  the  defendant,  or 
contributory  negligence  on  the  part  of  the 
deceased,  and  it  is  error  for  the  court  to 
grant  a  nonsuit.  Noyes  v.  Southern  Pac.  R. 
Co.,  48  Am.  &•  Eng.  R.  Cas.  591,92  Cal.  285, 
28  Pac.  Rep.  288. 

An  action  for  the  homicide  of  a  husband 
by  the  negligent  running  of  rail  cars,  is  an 
action  sounding  in  tort,  and  not  an  action 
ex  contractu;  but  in  determining  whether 
the  railroad  company  is  liable,  the  relations 
of  the  deceased  to  the  railroad  whether  as 
an  employe,  or  passenger,  or  stranger,  are 
essential  elements  in  deciding  whether  the 
killing  was  wrongful.  Western  <&*  A.  R.  Co. 
V.  Strong,  52  Ga.  461,  8  Am.  Ry.  Rep.  13. 

It  was  not  necessary  in  order  to  recover 
damages  from  a  railroad  for  the  killing  of 
plaintiff's  husband  by  the  company's  agent, 
that  the  plaintiff  should  establish  the  allega- 
tions as  to  the  unfitness  of  the  defendant's 
agent  and  the  scienter  of  the  defendant, 
these  matters  not  being  the  gist  of  the  ac- 
tion. Christian  v.  Columbus  &>•  R.  R.  Co., 
90  Ga.  124,  15  S.  E.  Rep.  701. 

That  bars  were  down  or  boards  were  off 
a  fence  along  a  railroad,  through  which 
horses  probably  came  upon  the  t-cck.  where 
they  were  run  into  by  the  cars,  throwing 
the  train  off  and  killing  the  plaintiff's  de- 
cedent, an  employe  of  the  company,  would 
not  of  itself  constitute  any  ground  for  the 
plaintiff's  recovery  against  the  company. 
Detvey  v.  Chicago  &^  A\  W.  R.  Co.,  31  Iowa 
373,  2  Am.  Ry.  Rep.  369. 

The  next  of  kin  entitled  to  recover,  under 
the  Texas  statute,  for  the  death  of  another 
person,  can  only  recover  on  facts  that  would 
entitle  the  deceased  to  a  recovery  had  he 
survived.     Artusy  v.  Missouri  Pac.  R.  Co., 
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37  Am.  <&•  Efig-.  /v*.  Cas.  288,  73  7V.r.  191,  11 
S.  IV.  Rep.  177.— Applying  Houston  &  T. 
C.  R.  Co.  7/.  Smith,  52  Tex.  185;  Houston 
&  T.  C.  R.  Co.  V.  Richards,  59  Tex.  376 ; 
Hughes  V.  Galveston,  H.  &  S.  A.  R.  Co.,  67 
Tex.  596 ;  Galveston  City  R.  Co.  v.  Hewitt, 
67  Tex.  480 ;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Ryon,  70  Tex.  56. 

A  railroad  company  when  sued  for  caus- 
ing tlie  death  of  a  passenger  denied  its  lia- 
bility on  the  ground  that  there  was  not 
sufficient  evidence  to  show  that  the  person 
killed  was  plaintiff's  intestate.  The  evi- 
dence showed  that  a  man,  woman,  and  three 
small  children  were  riding  in  the  car,  ap- 
parently as  one  family ;  that  baggage  had 
been  checked  in  the  name  of  the  deceased, 
in  which  were  found  various  articles  marked 
in  the  name  of  the  deceased,  among  others 
a  document  reciting  the  birth  of  three  chil- 
dren corresponding  in  age  to  about  the  age 
of  those  on  the  train  ;  that  the  man  and 
woman  were  killed  in  the  collision,  but  the 
three  children  escaped,  and  the  oldest  one 
gave  his  family  name  as  that  of  the  de- 
ceased ;  and  that  no  one  ever  claimed  the 
children.  Held,  sufficient  to  identify  the 
person  killed  as  plaintiff's  intestate.  Kan- 
sas Pac.  R.  Co.  V.  Miller,  2  Colo.  442,  20 
Am.  Ry.  Rep.  245. 

In  .in  action  by  an  administrator  to  re- 
cover for  the  death  of  his  intestate,  the 
company  denied  the  legality  of  the  appoint- 
ment of  the  administrator  on  the  ground 
that  the  intestate  left  no  estate.  The 
records  of  the  probate  court  making  the 
appointment  were  introduced,  which  recited, 
among  other  things,  that  the  intestate  left 
"  an  estate  of  personal  articles ;"  but  the 
father  testified  that  his  son  died  leaving  no 
estate.  Held,  that  the  record  of  the  court 
made  a  prima-faeie  case,  and  that  the  evi- 
dence of  the  father  was  not  conclusive  as 
against  it.  Union  Pac.  R.  Co.  v.  Diinden, 
34  Am.  &*  Eng.  R.  Cas.  88,  37  Kan.  i,  14 
Pac.  Rep.  501. 

Ill  an  action  for  killing  plaintiff's  hus- 
band, there  was  some  evidence  tending  to 
support  each  of  the  theories  that  the  de- 
ceased was  killed  either  by  stepping  off  the 
train  before  it  had  reached  the  station,  or 
by  being  thrown  under  the  cars  in  attempt- 
ing to  alight  while  they  were  moving 
slowly,  by  direction  of  the  train  employes ; 
or  that  he  was  intoxicated  and  had  lain 
down  on  the  track  and  was  run  over  by  the 
train  ;  or  that  he  was  killed  by  some  third 


person  and  his  body  thrown  on  the  tnick 
to  be  run  over.  Held,  that  it  was  tlie  prov- 
ince of  the  jury  to  apply  the  evidence,  and 
to  decide  upon  the  cause  of  death,  and  it 
was  error  to  withdraw  the  case  from  the 
jury.  Kelly  v.  Hannibal  &•  St.  J.  R.  Co.,  70 
Mo.  604.— Qualified  in  Hurt  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  34  Am.  &  Eng.  R.  Cas. 
422,  94  Mo.  255,  13  West.  Rep.  233,  7  S.  W. 
Rep.  I. 

254.  Must  show  killing  by  coiu- 
pirny's  negligence.— (I)  General  rules.— 
Where  one  is  wrongfully  on  the  grounds  of 
a  railroad  company  there  can  be  no  recov- 
ery for  his  death  unless  he  used  extraordi- 
nary care  to  prevent  injury;  and  in  such 
cases  there  must  be  proof  that  he  accident 
resulted  from  the  wanton  anf  wilful  mis- 
conduct of  the  defendant.  Chicago  &*  A. 
R.  Co.  v.  McKenna,  14  ///.  App.  472. 

Where  the  action  is  for  negligently  caus- 
ing death,  and  plaintiff's  evidence  shows 
that  the  deceased  was  killed  while  standing 
on  the  track,  and  there  is  no  evidence  that 
the  accident  could  have  been  avoided,  or 
that  the  train  employes  failed  to  use  every 
means  to  avoid  it,  a  demurrer  to  plaintiff's 
evidence  should  be  sustained.  Bell  v.  Han- 
nibal &>  S/.  J.  R.  Co.,  86  Mo.  599. 

Where  a  party  accidentally  falls  in  front 
of  a  car  and  is  killed  and  there  is  no  evi- 
dence showing  negligence  on  the  part  of 
the  company,  the  death  is  regarded  as  acci- 
dental, and  the  company  is  not  liable. 
Dor  man  v.  Broadway  R.  Co.,  Wj  N.  Y  's-, 
mem.,  27  N.   V.  S.  R.  841,  2  .JVV?/.  .  47  . ; 

reversing  25  N.  Y.  S.  R,  1009,  5  .  > '  ipp. 
769. 

To  authorize  an  inference  of  1  e  e.ir.e 
on  the  part  of  an  employer,  caussintj  the 
death  of  an  employe,  facts  must  appear 
which  establish  such  neglect  of  duty,  or 
omission  of  care  on  the  part  of  the  former, 
as  to  have  rendered  the  accident  a  possible 
one  to  the  latter  while  in  the  performance 
of  his  work.  Borden  v.  Delaware,  L.  <&*  W. 
R.  Co.,  \l\  N.  Y.671,  30  A^.  E.  Rep.  586.  43 
N.  Y.  S.  R.  935;  affirming  61  Hun  620,  40 
N.  Y.  S.  R.  985.  mem..  17  N.  Y.  Supp.  596. 

The  action  being  for  the  homicide  of  an 
employe  of  the  company,  and  the  evidence 
not  showing  affirmatively  whether  the  em- 
ploye was  free  from  negligence  or  not,  and 
no  negligence  on  the  part  of  the  company 
adequate  to  have  caused  the  homicide  un- 
der the  circumstances  being  shown,  the 
most  reasonable  and  probable  cause  of  the 
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disaster  being  an  accident  to  the  employe 
by  whicii  his  life  became  suddenly  exposed 
to  a  danger  incident  to  his  employment, 
there  was  no  error  in  granting  a  nonsuit ; 
and  whether  the  employe  was  an  experi- 
enced or  inexperienced  person  was  imma- 
terial, under  the  facts  in  evidence,  Keti- 
dnck  V.  Central  R.  Sr*  B.  Co.,  89  Ga.  782,  i  $ 
,$•.  E.  Rep.  685. 

In  trespass  for  the  death  of  plaintiff's  son 
while  operating  a  shunting  appliance  on  a 
shifting  engine,  there  being  no  evidence  to 
justify  a  finding  that  the  death  was  the  re- 
sult of  negligence  on  the  partof  the  defend- 
ant it  was  not  error  to  direct  a  verdict  for 
the  defendant.  Hartman  v.  Pennsylvania 
R.  Co.,  144  Pa.  St.  345,  22  Atl.  Rep.  701. 

(2)  Illustrations. — A  boy  seven  years  old 
was  found  lying  severely  injured  by  the 
side  of  a  railroad  track  within  the  limits  of 
a  city,  shortly  after  a  train  had  passed  the 
spot.  He  died  during  the  night  of  the  day 
on  which  he  was  injured.  The  circum- 
stances indicated  that  he  had  been  run  over 
by  the  train,  but  there  were  no  eye-witnesses 
to  the  fact.  No  evidence  was  produced  to 
show  how  the  accident  occurred  ;  but  there 
was  proof  tending  to  show  that  the  train 
passed  the  place  of  the  accident  at  greater 
speed  than  was  allowed  by  the  city  ordi- 
nance, and  without  sounding  the  whistle  or 
ringing  the  bell  as  required  by  the  rules  of 
the  company.  Held,  that  conceding  there 
was  negligence  on  the  part  of  its  employes, 
the  defendant  could  not  be  held  liable,  in 
the  absence  of  proof  connecting  the  injury 
with  that  negligence,  and  showing  that  the 
injury  sustained  was  the  direct  consequence 
of  it.  Cumberland  <S»  P.  R.  Co.  v.  State,  73 
Md.  74,  20  Atl.  Rep.  785. 

Defendant  company  maintained  a  bridge 
over  its  track  for  the  use  of  tiie  public  on  a 
highway;  and  it  was  charged  with  negli- 
gence in  failing  to  provide  the  approach 
with  proper  railings,  whereby  plaintiff's  in- 
testate fell  from  the  bridge  at  night  and  was 
killed.  The  evidence  showed  that  he  was 
in  a  village  on  the  day  preceding  his  death, 
and  his  road  home  would  require  him  to 
pass  the  bridge,  and  the  next  morning  he 
was  found  nearly  dead  on  the  track;  but 
there  was  no  evidence  that  he  had  been  on 
the  bridge  or  had  fallen  from  it,  except  that 
of  his  medical  attendant,  who  testified  that 
he  seemed  to  be  suffering  from  "shock 
concussion,"  and  that  the  injury  was  such 
as  might  have  been  caused  by  falling  from 


the  abutment  of  a  bridge,  or  from  a  car,  or 
by  a  blow,  but  the  probability  was  tiiat  it  was 
a  fall.  Held,  not  sufficient  to  show  negli- 
gence on  the  part  of  the  company.  Gardi- 
nier  v.  Xe'M  York  C.  &*  H.  R.  R.  Co.,  3  N. 
V.  S.  R.  693 ;  reversing  36  Hun  647,  mem. 

The  evidence  showed  that  the  deceased 
was  sitting  on  the  side  of  an  open  car  as  it 
was  passing  a  curve,  and  that  he  fell  off  and 
was  killed.  The  curve  was  not  a  sharp  one, 
and  the  car  was  not  running  to  exceed  four 
miles  per  hour;  and  there  was  evidence 
that  the  jar  was  not  more  than  that  experi- 
enced ordinarily  under  the  same  circum- 
stances. There  was  no  evidence  showing 
improper  management  of  the  car  or  any 
defect  therein  or  in  the  track.  Held,  that 
the  evidence  failed  to  account  for  the  cause 
of  the  accident,  or  to  charge  the  defendant 
with  negligence.  Muller  v.  Second  Ave.  R. 
Co.,  16/.  <S-5.  (iV.  F.)  546. 

Evidence  showing  that  the  plaintiff,  while 
standing  on  a  side  track  of  the  defendant's 
railway  in  front  of  a  car  loaded  with  lum- 
ber belonging  to  him,  which  had  been  left 
there  to  be  unloaded,  was  run  over  and 
killed  by  such  car,  which  was  struck  and 
set  in  motiori  by  other  cars  which  had 
been  standing  on  the  same  track,  but 
not  showing  what  force  set  the  other  cars 
in  motion,  what  the  grade  of  the  side 
track  was,  the  customary  manner  in  which 
such  track  had  theretofore  been  used,  or 
that  any  employe  of  the  defendant  was 
about  such  side  track  when  the  accident 
happened  or  before — held,  not  to  raise  a 
sufficient  presumption  of  negligence  on  the 
part  of  the  defendant  to  require  the  sub- 
mission of  that  question  to  the  jury.  Mil' 
ler  V.  Chicago,  M.  6-  St.  P.  R.  Co.^dZ  Wis. 
184,  31  N.  W.  Rep.  479. 

About  3  p.  M.,  B.  crossed  the  railway  near 
a  station  by  a  level  crossing.  On  each  side 
of  the  line  was  a  large  swing  gate,  as  well 
as  a  wicket  for  foot  passengers.  An  express 
train  was  due  at  2.30,  but  was  about  forty 
minutes  late,  and  another  train  was  due  at 
3.15.  The  swing  gates  were  shut,  but  no 
attempt  was  made  to  prevent  B.  from  cross- 
ing. While  B.  was  in  the  place  between 
the  up  and  down  lines,  a  person  on  the 
platform  called  out,  "  Look  out  for  the 
train."  B.  became  confused,  ran  forward, 
and  was  killed  by  the  train.  There  was 
evidence  that  the  whistle  had  been  sound- 
ed ;  and  the  train  was  visible  for  200  yards 
from   the  crossing.     Held,  that  there  was 
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no  evidence  of  negligence  on  the  part  of 
the  railway  company.  Ctirtin  v.  Great 
Southern  &>  IV.  E.  Co.,  22  Z.  R.  Ir.  219,  6 
Jiy.  <5-  C.  T.  Cas.  Ixix. 

Deceased  was  a  passenger  on  defendant's 
railway  for  W.  station,  and  was,  as  the  con- 
ductor said,  "  pretty  drunk,"  when  he  got 
on  the  train.  He  went  out  of  the  car  door 
at  tliat  station,  and  next  morning  was  found 
about  100  yards  beyond  it,  about  four  feet 
from  the  rail,  with  his  legs  cut  through  at 
the  knee-joints  and  his  left  foot  crushed,  of 
which  injuries  he  died  that  afternoon. 
There  was  contradictory  evidence  as  to 
whether  the  train  stopped  long  enough  at 
the  station,  for  which  there  were  only  two 
passengers,  to  enable  persons  to  alight ;  but 
one  passenger  said  he  got  off  leisurely,  and 
the  person  to  whom  deceased  had  been 
talking  on  the  car  said  he  thougiit  deceased 
had  left  the  train,  and  that  he  told  the  con- 
ductor so  after  the  train  started.  The  con- 
ductor and  baggage  master  also  got  off 
there  to  see  the  station  master  '.nd  returned 
to  the  cars.  There  was  no  further  proof  of 
the  manner  in  which  deceased  met  with  the 
accident.  Held,  that  there  was  no  evidence 
of  negligence  on  defendant's  part  to  go  to 
the  jury,  and  a  nonsuit  was  ordered.  Giles 
V.  Great  Western  R.  Co.,  36  U.  C.  Q.  B.  360. 

255.  Wliat  is  sufficieut  proof  of 
negligence,  generally.— The  appellate 
court  will  not  interfere  with  a  verdict  for 
plaintiff  in  an  action  for  negligently  caus- 
ing the  death  of  an  employe,  where  the  jury 
seems  to  have  been  correctly  instructed  and 
the  verdict  is  supported  by  evidence.  Chi- 
cago, M.  &r*  St.  P.  R.  Co.  v.  O'Siillivan,  40 
///.  App.  369. — Following  Pennsylvania 
Co.  T/.  Marshall,  119  111.  399. — Spearman  v. 
California  St.  R.  Co.,  8  Am.  G^Eng.  R,  Cas. 
192,  57  Cal.  432. 

Where  the  action  is  to  recover  for  the 
death  of  an  engine  driver,  caused  by  the 
explosion  of  his  boiler,  and  there  is  suffi- 
cient evidence  to  justify  a  finding  that  the 
company  knew,  or  ought  to  have  known, 
that  it  was  defective,  and  that  the  deceased 
did  not  know  of  its  general  defects,  and 
had  reason  to  believe  that  such  as  he  did 
know  of  had  been  remedied,  a  judgment 
for  plaintiff  should  not  be  disturbed.  To- 
ledo, St.  L.  &^  A'.  C.  R.  Co.  v.  Bailej',  43  ///. 
App.  292. 

In  an  action  for  the  death  of  one  em- 
ployed as  "wiper"  in  defendant's  round- 
house and  yard,  and  who  was  killed  while  on 


an  engine  in  the  discharge  of  his  duties,  by  a 
collision  with  a  runaway  freight  train,  evi- 
dence that  the  deceased  was  free  from 
negligence ;  that  the  crew  of  the  freight 
train  were  incompetent  and  negligent,  and 
that  such  incompetence  should  have  been 
known  to  defendant,  and  that  such  crew  and 
deceased  were  not  fellow-servants,  warrants 
a  recovery.  Lai'e  Erie  &^  IV.  R.  Co.  v. 
Middleton,  46  ///.  App.  218. 

The  trial  court  properly  refuses  to  direct 
a  verdict  for  defendant  company  where  the 
evidence  shows  that  plaintiff's  daughter 
was  killed  while  crossing  defendant  compa- 
ny's tracks,  on  her  way  home  from  school ; 
that  a  train  was  passing  the  crossing;  that 
deceased  waited  for  its  passage  and  then 
attempted  to  cross  the  track,  and  was  struck 
by  a  train  backing  in  the  opposite  direction 
from  the  one  that  had  just  passed  ;  that  no 
signal,  other  than  the  ringing  of  the  engine 
bell  at  the  other  end  of  the  train,  was 
given,  and  that  deceased  could  not  see  the 
approaching  train,  her  view  being  obscured 
by  the  train  whose  passage  she  had  awaited. 
Louisville,  N.  A.  &^  C.  R.  Co.  v.  Rush,  {Ind.) 
26  N.  E.  Rep.  loio.  Enders  v.  Lake  Shore 
&*  M.  S.  R.  Co.,  2  N.  V.  Supp.  719,  19  iV. 
Y.  S.  R.  481  ;  affirmed  in  117  N.  Y.  640, 
mem.  White  v.  New  York  C.  <S-  H.  R.  R. 
Co.,  42  N.  Y.  S.  R.  24.  62  Lfuti  620,  16  N. 
Y.  Supp.  788. 

A  verdict  in  favor  of  plaintiff  should  not 
be  set  aside  in  an  action  for  killing  a  car 
repairer,  where  the  evidence  shows  that 
while  he  was  on  his  knees  between  two 
cars,  trying  to  make  a  coupling  and  to  re- 
move a  broken  beam,  an  engineer  in  cliarge 
of  a  switch-engine  negligently  backed  it, 
and  pushed  the  forward  car  against  him  and 
caused  instant  death.  Webb  v,  Denver  &* 
R.  G.  W.  R.  Co.,  7  Utah  363,  26  Pac.  Rep. 
981.    . 

A  train,  after  running  upon  a  man,  was 
stopped ;  the  injured  man  was  found  upon 
the  pilot  of  the  engine  in  an  apparently 
lifeless  condition,  and  was  removed  by  tl;e 
employes  of  the  company  and  locked  up 
in  a  warehouse  overnight.  On  opening 
the  warehouse  in  the  morning  he  was  found 
to  have  come  to  life  during  the  night  and 
to  have  afterwards  died  from  hemorrhage 
of  an  artery  which  had  been  severed  by  the 
collision.  Held,  that  it  became  the  duty  of 
the  company's  agents  in  charge  of  the  train 
to  remove  the  injured  person  immediately 
after  the  accident,  with  a  proper  regard  to 
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his  safety  and  to  the  laws  of  humanity ;  and 
in  making  such  a  removal,  its  agents  must 
be  regarded  as  acting  in  the  course  of  thlr 
employment;  and  that  in  removing  and 
locking  him  up,  although  he  was  apparent- 
ly dead,  negligence  was  committed  where- 
by his  death  was  caused,  and  the  company 
was  liable.  Northern  C.  R.  Co.  v.  State,  29 
Mii.  420.— Distinguished  in  Baltimore  & 
O.  R.  Co.  V.  State,  41  Md.  268;  Adkins  v. 
Atlanta  &  C.  A.  L.  R.  Co.,  31  Am.  &  Eng. 
R.  Cas.  281,  27  So.  Car.  71,  2  S.  E.  Rep. 
S49.  Reviewed  in  Terre  Haute  &  I.  R. 
Co.  V.  McMurray,  98  Ind.  358, 

In  an  action  by  parents  for  the  killing  of 
their  child  by  a  switch-engine,  it  appeared 
that  at  the  time  of  the  accident  the  engine 
was  being  used  to  take  certain  of  defend- 
ant's employes  home  for  supper;  that  it  had 
been  so  used  for  a  considerable  time  with 
the  knowledge  of  the  yard-master,  and  that 
the  superintendent  had  seen  it  while  being 
so  used,  although  it  did  not  appear  from 
his  testimony  that  he  understood  it  to  be 
used  solely  for  that  purpose.  Held,  that 
there  was  sufficient  evidence  to  enable  the 
jury  to  infer  that  the  engine  was  being  em- 
ployed in  such  service  with  the  knowledge 
and  acquiescence  of  the  defendant.  Reilly 
V.  Hannibal &^  St.  J.  R.  Co.,  34  Am.  &*  Etig. 
R.  Cas.  81,  94  Mo.  600,  13  West.  Rep.  658,  7 
S.  W.  Rep.  407. 

An  extra  train  was  directed  to  run  to  a 
certain  station,  but  the  engineer  of  a  shift- 
ing engine  at  that  station  was  not  notified, 
and,  upon  his  seeing  the  approaching  train, 
reversed  the  lever,  put  on  steam  and  aban- 
doned his  engine,  wliich  ran  into  the  extra 
train  and  killed  the  fireman.  Held,  that 
the  evidence  warranted  a  finding  that  the 
uncontrolled  condition  of  the  engine  was 
the  result  of  the  company's  negligence  in 
not  notifying  the  engineer  of  the  shifting 
engine.  Nary  v.  New  York,  O.  &^  IV.  R. 
Co.,  29  A'^.  Y.  S.  R.  630,  55  Hun  612,  mem., 
9  A^.  F.  Supp.  153;  affirmed  in  125  A^.  Y. 
759,  mem.,  36  A'^.  ]'.  S.  R.  loio. — Applying 
Sheehan  v.  New  York  C.  &  H.  R.  R.  Co., 
91  N.  Y.  332.  Distinguishing  Weber  v. 
New  York  C.  &  H.  R.  R.  Co.,  58  N.  Y.  451 ; 
McGrathw.  New  York  C.  &  H.  R.  R.  Co., 
63  N.  Y.  528  ;  Houghkirk  v.  Delaware  &  H. 
Canal  Co.,  92  N.  Y.  2!9. 

A  brakeman  was  killed  while  a  train  was 
descending  a  mountain  grade  by  the  force 
of  its  own  gravity ;  and  the  evidence  tended 
to  show    that   it  ,was    due    to    insufficient 


brakes  or  means  to  check  the  speed ;  that 
the  brakemen  did  what  they  could  with  the 
brakes  provided.  Held,  sufficient  evidence 
of  negligence  to  jjstif'  a  submission  of  the 
case  to  the  jury.  H  ooden  v.  Western  N.  Y. 
<S-  P.  R.  Co.,  mN.  Y.  S.  R.  218,  16  A^  Y. 
Supp.  840. 

A  person  having  arrived  at  a  station  pro- 
ceeded to  cross  the  raili  to  a  platform  on 
the  opposite  side  by  a  path  which  the  com- 
pany had  always  allowed  passengers  to 
use.  While  in  the  act  of  crossing  she  was 
killed  by  a  train  which  had  been  suddenly 
and  without  warning  driven  backwards  along 
the  line  of  rails  which  she  was  so  crossing. 
Held,  that  there  was  evidence  of  negligence. 
Rogers  v.  Rhymney  R.  Co.,  26  L.  T.  879,  21 
W.  R.  21. 

256.  What  is  not  siiffleieiit  proof 
of  negligence. — The  plaintiff  contended 
that  the  defendant  was  negligent  in  not 
ringing  the  bell  or  sounding  the  steam  whis- 
tle ;  and  that  the  speed  was  unreasonable. 
The  only  witness  upon  the  first  point  testi- 
fied that  he  did  not  remember  whether  or 
not  he  heard  the  bell  or  whistle.  The  only 
evidence  as  to  the  rate  of  speed  came  from 
two  witnesses.  One,  who  saw  the  train 
stop,  testified  that  it  stopped  forty  or  fifty 
yards  from  the  crossing  where  the  intestate 
was  struck.  The  other  witness  testified  that 
he  noticed  that  the  train,  after  it  had 
stopped,  was  about  three  hundred  yards 
from  the  place  of  the  accident.  Held,  that 
there  was  not  sufficient  evidence  of  negli- 
gence on  the  part  of  the  defendant  to  war- 
rant a  verdict  against  it.  Tully  v.  Fitch- 
burg  R.  Co.,  14  Am.  &•  Eng.  R.  Cas.  682, 
1 34  Mass.  499. 

In  an  action  for  the  death  of  plaintiff's 
child,  eight  years  old,  plaintiff's  witnesses 
testified  that  the  first  thing  they  saw  was 
that  defendant's  cars  were  just  turning  the 
corner  from  one  street  into  another  and 
going  at  the  rate  of  six  or  seven  miles  an 
hour;  that  they  heard  some  one  hallooing, 
and,  looking,  saw  the  cars  and  the  child 
just  as  they  came  in  contact,  and  that  the 
driver  was  applying  the  brake.  Held,  not 
sufficient  evidence  of  defendant's  negligence 
to  justify  a  submission  to  the  jury.  Squire 
v.  Central  Park,  N.  (S^  E.  R.  R.  Co.,  4  /. 
<S-  S.  (N.  Y.)  436.— Followed  in  Halpin 
V.  Third  Ave.  R.  Co.,  8  J.  &  S.  (N.  Y.)  175. 

The  air-brakes  of  a  passenger  train  on 
the  defendant's  road  being  out  of  order, 
deceased,  whose   regular  employment  was 
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braking  on  t  freight  train,  was  put  upon  the 
train  to  use  ih'i  hand-brakes.  It  was  night 
when  the  run  was  made,  and  the  platforms 
were  covered  with  ice.  Wliilethe  train  was 
descending  a  grade  the  deceased  was  thrown 
of!  and  killed.  Held,  that  there  was  no  evi- 
dence of  negligence  that  would  warrant  the 
submission  of  the  case  to  the  jury.  Adkins 
V.  Atlanta  Sf  C.  A.  L.  R.  Ct>. ,  31  Am.  5-  Eng. 
A'.  Cas.  281,  27  So.  Car.  71,  2  S.  E.  Kep.  849. 
—Quoting  Hooper  v.  Columbia  &  G.  R. 
Co.,  21  So.  Car.  547. 

A  passenger,  whose  train,  from  which  he 
had  alighted  at  a  junction,  was  shunted  to 
an  unusual  siding,  out  of  sight  from  the 
platform,  on  a  dark  night,  was  killed  while 
cnjssing  the  main  line.  Held,  that,  although 
tliere  was  no  accommodation  by  a  bridge  for 
the  passengers,  and  no  servant  of  the  com- 
pany at  hand  to  direct  them,  there  was  no 
evidence  of  positive  negligence  on  the  part 
of  the  company.  Falkiner  v.  Great  S.  &* 
IV.  of  Ireland  R.  Co.,  5  Ir.  R.  C.L.  213.  See 
also  Scliadewald  v.  Milwaukee,  L.  S.  &^  IV, 
R.  Co.,  55  IV/s.  569,  13  JV.   l^.  Rep.  458. 

257.  Showing:  the  fact  of  killing, 
merely. — In  a  suit  to  recover  for  a  per- 
sonal injury  resulting  in  death  it  is  not 
enough  for  the  plaintiff  to  prove  the  injury, 
but  he  must  also  prove  negligence  on  the 
part  of  the  defendant.  If  it  is  alleged  that 
a  whistle  was  not  sounded,  the  burden  of 
proving  that  fact  is  on  the  plaintiff,  and  the 
defendant  is  not  bound  to  prove  that  the 
whistle  was  sounded.  Illinois  C.  R.  Co.  v. 
Cragin,  71  ///.  177. 

An  order  of  nonsuit  is  proper  in  a  suit 
for  killing  a  brakeman  on  a  freight  train, 
tried  on  the  theory  that  he  was  killed  by 
coming  in  contact  with  a  ledge  of  rocks  left 
too  near  the  track,  while  descending  a  car 
ladder,  where  the  proofs  show  that  he  was 
killed  on  a  dark  night,  and  found  some  time 
afterward  in  the  cut  under  tiie  rocks,  but 
with  no  evidence  of  how  he  came  to  his 
death,  except  a  cut  on  the  side  of  his  head 
that  would  be  next  to  the  rocks  while  de- 
scending the  ladder,  and  his  coupling-stick, 
that  was  found  on  a  projecting  rock  some 
ten  feet  above  the  body.  Wintuska  v. 
Louisville  &^  N.  R.  Co.,  {Ky.)  20  S.  IV.  Rep. 
819. 

Deceased  was  found  under  the  cars  of  de- 
fendant mortally  wounded.  There  was  no 
evidence  as  to  hew  he  got  there — whether 
he  was  attempting  to  get  on  the  cars  while 
in  motion,  or  fell  while  attempting  to  cross 


the  track.  The  cars  were  on  a  siding  and 
moving  at  '.he  rate  of  one  mile  an  hour. 
Held,  that  the  jury  were  properly  instructed 
that  the  plaintiff  was  not  entitled  to  recover. 
State  V.  Baltimore  &-  O.  R.  Co.,  10  Am.  <S<« 
Eng.  R.  Cas.  723,  58  Md.  221. 

A.,  a  man  of  intemperate  habits,  was 
found  dead  at  the  close  of  a  sleety  and 
rainy  night,  on  a  bridge  belonging  to  a  rail- 
road company  constructed  across  a  street. 
Tiie  bridge  had  a  platform  on  one  side  of 
the  track,  which  was  a  continuation  of  a 
platform  used  for  freight.  It  was  little 
used  by  passengers.  A.  was  accustomed  to 
cross  the  bridge  very  often,  and  was  last 
seen  on  the  night  in  question  at  the  station 
on  one  side  of  the  bridge,  drunk.  His  body 
was  found  in  the  morning  alongside  of  the 
platform  on  the  bridge  jammed  between 
two  cross-ties,  over  which  no  planks  had 
been  placed.  In  an  action  against  the  rail- 
road company  to  recover  damages  for  A.'s 
death — held,  tiiat  there  was  no  evidence  of 
negligence  on  the  part  of  the  company,  and 
that  therefore  the  defendant  was  entitled  to 
judgment.  State  v.  Philadelphia,  JV.  (S-  B. 
R.  Co.,  IS  Am.  &*  Eng.  R.  Cas.  481,  60  Aid. 

555- 

Although  no  one  saw  the  accident,  in  the 
absence  of  proof  of  circumstances  from 
which  a  legitimate  inference  of  negligence 
on  the  part  of  defendant  can  be  drawn,  and 
of  evidence  exonerating  the  deceased  from 
contributory  negligence,  no  case  is  made 
out  for  submission  to  a  jury.  Borden  v. 
Delaware,  L.  &-  IV.  R.  Co.,  131  N.  Y.  671, 
30  N.  E.  Rep.  586,  43  ^'  y-  S.  R.  935  :  «/- 
firming  61  Hun  620,  40  N.  Y,  S.  R.  985,  17 
N.  Y.  Supp.  596. 

258.  Conjecture  as  to  luaiiner  or 
circumstances  of  death  not  enough. 
— If,  in  an  action  for  causing  the  death  of 
an  employe,  the  evidence  introduced  is  of 
such  a  nature  that  the  questions  how  the 
accident  happened  and  whether  the  de- 
ceased was  using  due  care  can  be  answered 
only  by  conjecture,  the  action  cannot  be 
maintained.  Irwin  v.  Alley,  158  Mass.  249, 
33  A^.  E.  Rep.  517.  Corcoran  v.  Boston  6f  A. 
R.  Co.,  12  Am.  &*  Eng.  R.  Cas.  226,  133 
Mass.  507. — Followed  in  Riley  v.  Con- 
necticut River  R.  Co.,  15  Am.  &  Eng.  R. 
Cas.  181,  135  Mass.  292.  Not  followed  in 
Burns  v.  Chicago,  M.  &  St.  P.  R.  Co.,  69  Iowa 
450.  Reviewed  in  Bromley  v.  Birming- 
ham Mineral  R.  Co.,  95  Ala.  397;  Maher  v. 
Boston  &  A.  R.  Co.,  1 58  Mass.  ib.— Chandler 
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V.  New  York,  N.  H.  Sf  H.  R.  Co.,  159  Mass. 
589,  35  N.  E.  Rep.  89.~DiSTiNGUisniNG 
Maguire  v.  Fitchburg  R.  Co.,  146  Mass.  379 ; 
Maher  v.  Boston  &  A.  R.  Co.,  isS  Mass.  36. 
—  Ellison  V.  Trtiesdale,  49  Minn.  2.,t>,  51  N. 
IV.  Rep.  918.  Borden  v.  Delaiua-.t,  L.  &^ 
IV.  R.  Co.,  i^l  N.  V.671,  30  X.E.  I  p.  5S6, 
43  N.  Y.  S.  R.  935  ;  affirming  61  l/nn  620, 
40  N.  Y.  S.  R.  9S5,  17  A^.  }-.  Supp.  596. 
Ballard  V.  New  York.  L.  E.  &-  IV.  R.  Co., 
126  Pa.  St.  141,  19  All.  Rep.  35.  IVakelin 
V.  London  &•  S.  W.  R.  Co.,  29  Am.  &'  Eng. 
R.  Cas.  425,  12  App.  Cas.  41,  55  Z.  7".  709.— 
Applying  Dublin.  W.  &  W.  R.  Co.  v.  Slat- 
tery,  3  App.  Cas.  ii6g.—Badgero7ci  v.  Grand 
Trunk  R.  Co.,  19  On/.  191.  Farmer  v. 
Grand  Trunk  R.  Co.,  21  On/.  299. 

In  an  action  brought  under  article  65  of 
the  Md.  Code,  for  the  alleged  killing  of  one 
who  was  not  a  passenger  nor  in  the  service 
of  the  company,  the  court  is  justified,  where 
the  circumstances  of  the  killing  are  alto- 
gether conjectural,  in  withdrawing  the  case 
from  the  jury.  Sta/e  v.  Philadelphia,  W.  (S- 
B.  R.  Co.,  15  Am.  &^  Eng.  R.  Cas.  481,  60 
Md.  555. 

Where  a  sick  man,  able  to  walk,  was  put 
into  an  omnibus,  and  a  man,  not  identified 
by  size,  appearance,  or  otherwise,  as  the 
same  man,  was  found  on  the  streets  soon 
afterwards,  very  sick,  and  was  taken  to  the 
hospital,  where  he  died,  and  the  driver  of 
the  omnibus  shortly  afterward  disappeared, 
a  jury  cannot  infer  from  these  facts  alone 
that  the  passenger  is  dead,  and  that  the 
driver  was  guilty  of  negligence  causing  his 
death  ;  and  in  such  a  case  it  is  not  error  to 
sustain  a  demurrer  to  the  evidence  at  the 
close  of  plaintilT's  case.  Adams  v.  S/.  Louis 
Transfer  Co.,  S  Mo.  App.  593. 

Plaintiff's  intestate  was  killed  while  work- 
ing under  one  who  had  a  contract  for  paint- 
ing the  superstructure  of  defendant's  ele- 
vated railroad.  The  evidence  showed  that 
the  deceased  could  have  seen  a  train  when 
it  was  a  considerable  distance  away,  but 
there  was  no  evidence  that  those  in  charge 
of  the  train  saw  him  until  he  was  struck. 
Held,  not  sufficient  to  charge  the  company. 
Palle//  v.  Kings  County  El.  R.  Co.,  10  N.  Y. 
Supp.  691,  32  A^.  Y.  S.  R,  954;  affirmed  in 
1 26  A'.  Y.  630,  ment. 

No  one  saw  the  infliction  of  the  injuries 
from  which  the  deceased  died,  but  it  was 
n«.,i.  denied  that  the  injuries  were  caused  by 
coming  in  contact  with  a  passing  train. 
The  uncontradicted  evidence  of  the  engi- 
3  D.  R.  D.-5S. 


neer  and  fireman  of  the  train  was  to  the  ef- 
fect that  they  were  both  at  the  time  keep- 
ing a  careful  and  vigilant  lookout,  and 
neither  of  them  saw  the  decejised  on  or 
near  the  track.  The  accident  occurred  at  a 
place  where  people  were  in  the  habit  of 
crossin;^,  but  not  at  a  place  where  the  com- 
pany WIS  required  to  ring  a  bell  or  sound 
a  whistl.;.  //el,l,  that  there  was  not  suffi- 
cient ev'dence  of  negligence  to  justify  a 
submission  of  the  case  to  the  jury.  Xor/h- 
ern  C.  R.  Co.  v.  State,  6  Ant.  &^  Eng.  R. 
Cas.  66,  5.(.  Md.  1 13.— Followed  in  Haiti- 
more  &  P.  R.  Co.  V.  State,  75  Md.  152. 

250.  Showinji^  tlint  ooiiiimiiyN  iic^- 
li}roiK*v  was  proximate  caiL^tc.  —  (i) 
General  rules. — To  hold  a  company  respon- 
sible for  the  death  of  one  killed  by  its  cars, 
the  evidence  must  show  that  the  company's 
negligence  was  the  proximate  cause  of  the 
accident.  JVakelin  v.  London  <S-  S.  W.  R. 
Co.,  12  App.  CrtJ.  41.— Approving  Dublin, 
W.  &  W.  R.  Co.  V.  Slattery,  3  App.  Cas. 
1 169.— Quoted  in  New  Brunswick  R.  Co.  v. 
Vanwart,  17  Can.  Sup.  Ct.  35  ;  Hollinger  z/. 
Canadian  Pac.  R.  Co.,  21  Ont.  705  ;  Follet  v, 
Toronto  St.  R.  Co.,  15  Ont.  App.  346. 

In  an  action  for  negligence  it  is  necessary 
for  the  plaintiff  to  show  affirmatively  that 
the  negligence  of  the  defendant  was  the 
sole  cause  of  the  injury  complained  of;  yet 
it  is  not  necessary  that  this  be  done  by 
positive  and  direct  evidence.  Proof  of 
circumstances  from  which  the  inference 
may  be  fairly  drawn  is  sufficient ;  but  when 
the  inferences  to  be  drawn  are  not  certain 
and  uncontrovertible,  they  should  be  left  to 
the  jury.  Hart  v.  Hudson  River  Bridge 
Co.,  80  A'.  Y.  622.— Applied  in  Murphv  v. 
Coney  Island  &  B.  R.  Co.,  36  Hun  (N.Y.) 
199.  Distinguished  in  Suiter  v.  New 
York,  L.  E.  &  W.  R.  Co.,  7  N.  Y.  S.  R.  687. 
Followed  in  Newell  v.  Ryan,  40  Hun  286. 
Quoted  in  Northrup  v.  New  York,  O.  & 
W.  R.  Co.,  37  Hun  29s ;  Boss  7/.  Providence 
&  W.  R.  Co.,  2  k  Am.  &  Eng.  R.  Cas.  364, 15 
R.  I.  149. 

Under  Texas  statutes,  as  they  were  in 
18S4,  a  railway  company  was  not  liable  in 
damages  for  the  death  of  a  person  killed  on 
its  track,  unless  it  was  shown  by  the  evi- 
dence that  the  death  was  caused  by  the 
negligence  or  carelessness  of  the  pr^^prietor, 
owner,  charterer,  or  hirer  of  the  road,  or  by 
theunfitness,grossnegligence,orcarelessness 
of  its  servants  or  agents.  Dallas  City  R.  Co. 
v.  Beeman,  74  Te.v.  291,  11  S.  W^.  Rep.  1102. 
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The  finfling  of  a  dead  body  of  a  man  on 
the  land  near  a  railroad  crossing  at  night, 
where  the  crossing  was  guarded  by  gates 
and  a  gateman,  the  man  having  been  killed 
by  a  train  which  carried  the  usual  head- 
light but  did  not  make  use  of  the  ordinary 
signals,  is  evidence  teiuling  to  prove  negli- 
gence on  the  part  of  the  company,  but  in 
the  absence  of  evidence  tending  to  connect 
sucii  negligence  with  the  accident,  the <om- 
pany  cann<jt  properly  be  held  liable.  lI'tiAr- 
lin  V.  London  &^S.  II'.  A'.  Co.,  29  .l/n.  &^  l'->ig- 
R,  Cas.  425,  12  ////.  Cas.  41,  55  L.  T.  -jcx). 

(2)  lllitstraiions. — Plaiiititl's  intestate  was 
injured  in  jumping  from  a  train,  at  the  in- 
stance of  a  conductor,  to  avoid  a  collision. 
The  evidence  showed  that  soon  after  the 
injury  the  intestate  began  to  fail  in  health, 
and  continued  to  for  about  one  year,  when 
he  died.  The  medical  witnesses  differed  as 
to  the  cause  of  the  death.  There  was  evi- 
dence showing  that  he  had  been  injured  by 
a  falling  derrick  some  three  years  before, 
but  there  was  other  evidence  that  he  had 
fully  recovered  from  this  accident,  and  was 
in  perfect  health  at  the  time  of  the  railroad 
injury.  Held,  that  the  evidence  was  suffi- 
cient to  support  a  finding  that  the  death 
was  caused  by  the  injuries  complained  of. 
Sorenson  v.  Northern  Pac.  R.  Co.,  36  fed. 
Rep.  166. 

The  deceased  was  seriously  bruised  by 
falling  walls  and  roof,  and  the  physician 
who  attended  him  testified  that  there  were 
serious  internal  injuries  in  the  region  of  the 
liver  and  abdomen.  He  had  been  a  stout 
man,  and  lived  only  a  month  after  the  acci- 
dent. Held,X.hdLt  the  jury  were  warranted  in 
finding  that  he  had  died  from  the  injuries 
received  in  such  accident.  Wahh  v.  Mis- 
souri Pac.  R.  Co.,  102  Mo.  582,  14  S.  JV. 
Rep.  873,  15  S.  W.  Rep.  757. 

Plaintiff's  intestate,  who  was  very  much 
intoxicated,  was  put  off  a  train  in  a  cut, 
and  after  proceeding  some  distance  along 
the  track  either  fell  or  lay  down  on  the 
track  and  was  killed  by  a  passing  train. 
There  was  evidence  tending  to  show  that  he 
iiad  lost  his  ticket,  but  a  companion  ten- 
dered the  fare  to  the  conductor  before  he 
was  put  off,  but  it  was  refused  and  a  ticket 
demanded.  Held:  (i)  that  he  was  wrong- 
fully removed  from  the  train  ;  (2)  that  the 
question  as  to  whether  his  death  ./as  caused 
by  such  wrongful  removal  should  have  been 
left  to  the  jury.  Guy  v.  h'cw  1  'ork,  C  &  • 
W.  R.  Co.,  30  Hun  (A'.  ]'.)  399. 


Plaintiff's  child  was  injured  when  it  was 
twenty-two  months  old,  and  lived  for  a 
month  after  the  injury.  At  the  time  it  was 
injured  it  was  in  good  health,  and  was 
picked  up  after  the  collision  unconscious, 
wiih  one  leg  broken.  The  broken  limb 
was  set,  and  the  child  received  proper  med- 
ical attention  and  nursing,  but  a  cough 
soon  set  in,  and  the  child  manifested  great 
pain,  nervousness,  irritability,  sleeplessness, 
and  lack  of  appetite.  These  symptoms  in- 
creased until  eight  days  before  its  death, 
when  it  grew  much  worse,  and  was  alter- 
nately hot  and  cold.  The  physicians  re- 
moved the  bandages  a  few  days  before 
death.  He/d,  that  the  jury  were  justified  in 
finding  that  the  injuries  inflicted  by  defend- 
ant were  the  cause  of  death,  flicker  v. 
Chicago  &-  N.  W.  R.  Co.,  2  Am.  (S-  Etig.  R. 
Cas.  41,  52  Wis.  150,  8  N.  IV.  Rep.  862, 

200.  81iowiii{i:  sudden  starting  of 
train. — Plaintiff's  intestate,  a  small  boy, 
was  kiiied  at  a  station.  The  preponderance 
of  the  evidence  was  with  the  plaintiff  that 
he  had  gone  to  the  station  to  take  piissage 
on  a  train,  and  Aras  thrown  down  and  killed 
by  a  sudden  movement  of  the  train  just  at' 
he  was  stepping  on  ;  while  the  company  of- 
fered evidence  tending  to  show  that  he  was 
stealing  a  ride,  and  had  got  on  the  train 
some  distance  from  the  station,  and  in  some 
way  fell  off  just  before  the  train  stopped. 
He/d,  sufficient  evidence  of  negligence  to 
charge  the  company.  Myers  v.  Long  Is/and 
R.  Co.,  10  iV.  V.  S.  /?.  430,  45  Hun  591. — 
Reviewing  Bartholomew  v.  New  York  C. 
&  H.  R.  R.  Co.,  102  N.  Y.  716,  me/n.,  2  N. 
Y.  S.  R.  490. 

201.  Showing  use  of  excessive 
speed. — Where  a  train  which  killed  a  per- 
son was  traveling  at  the  unusual  speed  of 
thirty-five  or  forty  miles  an  hour,  in  a 
crowded  city,  over  street  crossings,  upon 
unguarded  tracks  so  connected  with  a  pub- 
lic street,  and  so  apparently  in  the  continu- 
ation of  a  public  street,  a?  to  be  regarded 
by  many  as  located  in  a  public  street,  along 
a  portion  of  such  track  where  persons  were 
known  to  be  passing  and  crossing  every 
day,  in  violation  of  a  city  ordinance  as  to 
speed,  and  without  warning  of  the  approach 
of  the  train  by  the  ringing  of  a  bell,  and 
the  track  was  straight  and  unobstructed, 
such  conduct  tends,  at  the  least,  to  show 
such  a  gross  want  of  care  and  regard  for 
the  rights  of  others  as  to  justify  the  pre- 
sumption  of  wilfulness,  and  also  to  show 
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that  if  there  was  a  failure  to  discover  the 
danger  of  the  deceased,  such  failure  was 
owing  to  recklessness  of  the  company's 
servants  in  the  management  of  its  train. 
Lai-e  Shore  6-  M.  S.  R.  Co.  v.  Bodcmcr,  54 
Am.  (3-  Eng.  R.  Cas.  177,  139  ///.  596,  2^  N. 
E.  Rep.  692  ;  affirming  33  ///.  App.  479. 

Where  the  injury  to  the  deceased  was 
caused  by  cars  jumping  from  the  track  and 
ticmolishing  the  house  in  which  he  was 
sleeping,  and  it  appeared  that  the  train  was 
running  in  violation  of  the  city  ordinance, 
at  a  speed  of  fifteen  or  twenty  miles  an 
hour,  the  jury  are  warranted  in  finding  that 
the  injury  was  due  to  the  excessive  speed  of 
the  train.  Walsh  v.  Missouri  Pac,  R.  Co., 
102  Mo.   582,  14  S.  W.    Rep.  873,  155.   W. 

Rep.  757. 

In  an  action  for  causing  the  death  of 
plaintitT's  daughter,  it  appeared  that  the 
accident  occurred  on  a  bridge  138  feet  long ; 
that  the  engineer  had  an  unobstructed  view 
of  the  bridge  from  a  point  1168  feet  dis- 
tant ;  that  he  saw  the  deceased  and  her  com- 
panions on  the  bridge  when  the  train  was 
about  960  feet  from  them  ;  that  the  train  was 
running  at  the  rate  of  twenty-five  to  thirty 
miles  an  hour  and  could  only  be  stopped  in 
about  1000  feet ;  that  if  it  had  been  running 
at  the  statutory  rate  of  six  miles  per  hour 
(the  locality  being  within  the  limits  of  a 
city)  it  might  have  been  stopped  within  600 
or  700  feet ;  and  tliat  the  engineer,  as  soon 
as  he  saw  the  persons  on  the  bridge,  sounded 
the  danger  signals  and  the  brakes  were  set. 
Held,  that  the  unlawful  rate  of  speed  was 
material,  and  that  the  evidence  sufficiently 
showed  negligence  on  the  part  of  the  engi- 
neer. Hooker  v.  Chicago,  M.  &*  St.  P.  R. 
Co.,  41  Am.  &*  Eng.  R.  Cas.  498,  76  IVis. 
542,  44  N.  W.  Rep.  1085. 

In  an  action  against  a  company  for 
causing  the  death  of  the  plaintiff's  husband 
by  negligence  of  their  servants,  it  was 
proved  that  the  accident  occurred  while  the 
train  was  passing  through  the  town  of 
Strathroy ;  that  it  was  going  at  a  rate  of 
over  thirty  miles  an  hour  ;  and  that  no  bell 
was  rung  or  whistle  sounded  until  a  few 
seconds  before  the  accident.  Held,  that  the 
company  was  liable  in  damages.  Grand 
Trunk  R.  Co.  v.  Beckett,  16  Can.  Sup.  CV.  713 ; 
affirming  13  Ont,  App.  174,  which  affirms  8 
Ont.  601. 

262.  Showing  failure  to  give  sig- 
nals.—Under  N.  H.  Act  of  1885,  ch.98,  §  4, 
requiring  the  whistle  to  be  sounded  within 


80  rods  of  crossings,  in  an  action  for  causing 
death  at  such  crossing',  proof  that  the 
whistle  was  not  sounded  is  sufficient  evi- 
dence to  support  a  verdict  finding  the  com- 
pany negligent  and  liable.  Evans  v.  Con- 
cord R.  Corp.,  (N.  If.)  21  All.  Rep.  loc. 

Where  a  person  is  killed  on  the  track  at 
night  and  no  witness  saw  it,  the  company  is 
nut  liable  on  proof  bhowing  that  the  train 
was  running  without  a  headlight  and  no 
bell  was  rung,  as  the  law  requires,  where  it 
appears  that  the  deceased  was  familiar  with 
the  surroundings,  and  that  the  train  made 
other  noises  tliat  could  have  been  heard, 
and  that  a  switchman  had  lights  which 
could  have  been  seen.  Gulf,  C.  &*  S.  F.  R. 
Co.  V.  Riordan,  {Tex.  Civ.  App.)  22  S.  W. 
Rep.  519. 

Where  a  person  crossing  the  track  at  a 
station  is  killed  by  an  incomingtrain  which 
he  could  not  see,  owing  to  the  position  of 
another  train,  and  whicli,  according  to  sonje 
of  the  evidence,  gave  no  signal  of  its  ap- 
proach, the  evidence  of  negligence  should 
be  submitted  to  the  jury.  Slattery  v.  Dub- 
lin, W.  &>  W.  R.  Co.,  10  Ir.  C.  L.  256. 

The  train  which  caused  the  death  was 
backing  up  without  a  bell  being  rung  or 
other  signal  given,  in  charge  of  a  brakenian, 
who  was  on  a  platform  between  two  cars, 
where  he  could  not  see  persons  on  the 
track  or  have  notice  to  apply  the  brakes  in 
case  of  danger.  Persons  were  at  all  limes 
crossing  the  tracks,  several  hundreds  cross- 
ing daily.  Held,  that  the  evidence  justified 
the  submission  of  the  question  of  defend- 
ant's negligence  to  the  jury.  Barry  v.  A'eio 
York  C.  dr'H.  R.  R.  Co.,  13  Am.  (^  Eiig. 
R.  Cas.  615,92  AF.  y.  289;  affirming  2i  Hun 
441. — Distinguishing  Nicholson  v.  Erie 
R.  Co.,  41  N.  Y.  525 ;  Sutton  v.  New  York 
C.  &  H.  R.  R.  Co..  66  N.  Y.  243. 

Plaintiff's  intestate  was  killed  at  a  cross- 
ing where  a  view  of  approaching  trains  whs 
obstructed,  and  where,  at  the  time,  a  bo,\- 
car  extended  nearly  to  the  middle  of  the 
crossing.  Intestate  was  driving,  and  the 
engineer  on  the  train  testified  that  he  did 
not  know  of  his  presence  until  he  saw  his 
horse  pass  the  car.  It  appeared  that  as  he 
was  passing  the  car  he  rose  up  to  ascertain, 
if  possible,  if  a  train  was  approaching,  and 
the  evidence  tended  to  show  that  no  sig- 
nals were  given.  Held,  sufficient  evidence 
to  justify  a  finding  that  the  deceased  exer- 
cised due  care,  and  that  the  company  was 
negligent.    Perkins  \.  Buffalo,  R.  &-  P.  R. 
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Co.,  32  iV.  y.  s.  R.  41,  10  N.  y.  Supp.  356, 

57  Hun  586,  ;«^;«.;  affirmed  in  125  A^.  K 
776,  w^w/.,  36  A'.  Y.  S.  R.  ion. 

Plaintiff's  intestate  was  killed  at  a  cross- 
in-^  where  two  traciis  were  maintained  and 
where  the  view  of  approaching  trains  was 
much  obstructed.  The  evidence  showed 
th;  t  the  intestate  was  driving  slowly,  and 
that  the  train  was  not  in  sight  when  he 
passed  certain  points  where  a  view  of  the 
track  could  be  had.  Another  road  existed 
on  the  opposite  bank  of  a  river,  about  one 
eighth  of  a  mile  distant,  and  it  was  difficult 
to  tell  by  sound  on  which  road  a  train  was 
running.  There  was  evidence  tending  to 
show  that  signals  were  not  given  as  the 
train  approaciied,  and  it  was  made  abso- 
lutely certain  that  they  were  not  given 
eighty  rods  from  the  crossing  as  required 
by  statute.  Held,  that  a  verdict  for  plaintiff 
sliould  not  be  disturbed.  Cook  v.  New 
York  C.  (S-  //.  R.  R.  Co..  35  N.  Y.  S.  R.  525, 
59  Hun  617.  15  A"^  Y.  Supp.  45  ;  affirmed  in 
1 28  A^.  Y.  63s,  mem.,  40  A^.  Y.  S.  R.  977, 
mem. 

In  an  action  to  recover  for  killing  plain- 
tiff's intestate  at  a  street  crossing  of  de- 
fendant's railroad,  it  appeared  that  defend- 
ant's locomotive  engine  was  running  back- 
wards at  a  rapid  rate  of  speed  through  a 
city  at  an  early  hour  in  the  morningwhile  it 
was  quite  dark,  without  having  a  ligiit  upon 
the  rear  end,  or  giving  any  signal  of  its  ap- 
proach other  than  the  noise  attendant  upon 
its  running.  Held,  that  the  court  was 
authorized  to  submit,  and  the  jury  to  find 
that  defendant  was  negligent  in  the  opera- 
tion and  r  anagement  of  the  engine.  Zoliew- 
ski  V.  A^ew  York  C.  &>  H.  R.  R.  Co.,  i  Misc. 
(.V.  F.)  438,  51  A^.  K  S.  R.  54.  21  A^.  Y. 
Supp.  916. 

Positive  evidence  that  a  bell  was  rung  on 
a  train  as  it  approached  a  crossing  cannot 
be  overcome  by  mere  negative  evidence  of 
a  failure  to  hear  it,  without  showing  that 
the  witness  had  his  attention  directed  to  the 
fact  at  the  time.  So  in  an  action  for  caus- 
ing death  at  a  crossing,  where  one  witness 
testifies  for  the  plaintiff  that  he  stood  within 
three  or  four  feet  of  the  track  and  that  he 
did  not  hear  the  bell  ring,  it  is  not  sufficient 
to  establish  the  fact  that  it  did  not  ring 
where  the  engineer  and  fireman  of  the  train 
both  positively  testify  that  the  bell  was 
rung.  Rainey  v.  New  York  C.  &•  H.  R.  R. 
Co.,  23  A^.  y.  Supp.  80,  68  Hun  495,  52  A^. 

y.  s.  R.  677. 


263.  Sliowingr  failure  to  slacken 
speed  or  stop  train. — In  an  action  by  a 
wife  for  the  killing  of  her  husband,  where  it 
appears  from  plaintiff's  evidence  that  the 
servants  of  the  defendant  operating  tlie 
train  saw  the  deceased  upon  the  track  at 
such  a  distance  that  they  could,  by  the 
prompt  use  of  the  appliances  at  their  com- 
mand, have  stopped  the  train  and  avoided 
the  injury,  which  they  failed  to  do,  a  de- 
murrer to  the  evidence  is  properly  over- 
ruled. Pope  v.  Kansas  City  Cable  R.  Co.,  /,3 
Am.  &*  Eng.  R.  Cas.  290,  99  Mo.  400,  .2 
S.  IV.  Rep.  891.— Following  Jennings  7/. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  99  Mo.  394,  11 
S.  W.  Rep.  999;  Sullivan  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  113  ;  Kelly  v.  Union  R.  &  T. 
Co.,  95  Mo.  279;  Guenther  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  95  Mo.  287. 

A  brakeman  of  a  railroad  company,  in  the 
course  of  his  employment,  got  his  foot 
jammed  between  the  rails.  An  engine  a..i 
several  cars  were  backing  towards  him.  He 
cried  out,  but  they  did  not  stop,  and  he  was 
run  over  and  killed.  In  an  action  by  his 
administrator,  the  negligence  alleged  was 
the  failure  on  the  part  of  the  servants  in 
charge  of  the  engine  and  cars  in  question  to 
hear  and  heed  the  defendant's  cries  in  time 
to  avoid  the  accident.  Held,  that  the  evi- 
dence failed  to  show  any  such  negligence, 
and  that  the  plaintiff  was  not  entitled  to  re- 
cover. Fordv.  Central  I aiva  R.  Co.,  17  /im. 
&^  Eng.  R.  Cas.  399,  69  Iowa  627,  21  N.  W. 
Rep.  587,  29  A^.  W.  Rep.  755. 

Plaintiff  brought  suit  for  the  death  of  her 
husband,  who  was  killed  by  the  defendant's 
passing  train.  The  evidence  showed  that 
the  deceased  kept,  in  the  town  of  Renick,  a 
hotel  situated  about  one  hundred  feet  north 
of  the  depot ;  that  defendant's  tracks  were 
between  the  hotel  and  the  depot,  and  a 
plank  walk,  used  by  the  public,  led  from  the 
hotel  over  the  tracks  to  the  platform  of  the 
depot;  that  deceased,  in  managing  his  busi- 
ness, was  in  the  habit  of  going  to  the  depot 
on  the  arrival  of  all  passenger  trains  stop- 
ping at  the  station  ;  that,  at  the  time  of  the 
accident,  an  excursion  train  approached 
from  the  west  on  the  time  of  the  regular 
mail  train,  which  latter  usually  ran  over  the 
crossing  from  the  hotel  at  a  speed  of  three 
or  four  miles  an  hour,  and  stopped  at  the 
platform  just  east  of  the  crossing.  The 
facts  further  showed  that  the  excursion 
train,  as  it  approached  the  crossing,  sounded 
its  whistle  and  rang  its  bell,  but  continued 
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its  speed  without  stopping,  going  at  a  rate 
of  forty  or  forty-five  miles  an  Lour.  De- 
ceased who,  from  the  inside  of  the  hotel, 
heard  the  train  whistle,  immediately  came 
out  and  started  for  the  depot,  going  at  a 
brisk  gait,  and  without  checking  his  speed 
passed  onto  the  track  in  front  of  the  engine, 
and  was  struck  and  killed  just  as  he  was 
making  his  hist  step  over  the  track.  He 
was  a  small,  active  man,  quick  in  his  move- 
ments, about  fifty-two  years  of  age,  and  in 
the  enjoyment  of  his  faculties.  It  further 
appeared  that  the  train  was  in  plain  view  of 
the  deceased  while  he  was  going  from  his 
liotel  to  the  track,  and  that  he  was  in  like 
view  of  the  persons  in  charge  of  the  engine, 
and  there  was  also  evidence  tending  to  prove 
that,  if  the  engineer  had  begun  to  check  the 
speer!  of  his  train  three  hundred  feet  from 
the  point  of  the  collision,  the  accident  could 
have  been  averted.  Held,  that  deceased 
was  in  a  perilous  position  only  when  he 
stepped  on  the  track  within  range  of  the 
passing  train,  and  that,  as  it  was  then  im- 
possible for  the  engineer  to  stop  the  train  in 
lime  to  avert  the  accident,  plaintiff  could 
not  recover,  and  a  demurrer  to  her  evi- 
dence should  have  been  sustained.  Boyd  v. 
Wabash  W.  R.  Co.,  105  Mo.  y]\,\(>  S.  W. 
Kep.  909.— Quoted  in  Prewitt  v.  Eddy,  115 
Mo.  283.  Revi"— ED  IN  Prewitt  v.  Eddy, 
54  Am.  &  Eng.  R.  Cas.   138,21  S.  W.  Rep, 

204.  Sliowiii^r  failure  to  maintain 
gates. — Where  a  railioad  company  is  sued 
for  negligently  causing  death  at  a  crossing 
it  is  not  sufficient  to  establish  the  cause  of 
a<  lion  to  merely  prove  that  it  violated  a 
city  ordinance  requiring  it  to  maintain  gates 
at  the  crossing ;  but  such  evidence  is  ad- 
missible as  beating  upon  the  question  of 
negligence.  Kaincy  v.  New  York  C.  &*  H. 
A\  A\  Co.,  52  A^.  V.  S.  A'.  677,  68  Nun  495, 23 
A'.   V.  Stipp.  80. 

205. carelessness  in  pcriuittliig 

steam  t«  escape. — In  an  action  for  a  neg- 
ligent killing  a  finding  of  the  jury  that  de- 
fendant was  guilty  of  negligence  is  sustained 
by  evidence  that  defendant's  trainmen  care- 
lessly permitted  steam  to  escape  from  its 
engine^  whereby  a  team  driven  along  the 
highway  became  frightened  and  ran  away, 
and  deceased  was  thrown  out  of  his  wagon 
and  killed  by  defendant's  engine  ata  cross- 
ing on  defendant's  track.  St.  Louis,  I.  M. 
&-  S.  A\  Co.  V.  Rohris,  56  Arl:  387,  19  S.  IV. 
Rep.  1055. 


200. failure  to  use  best  appli- 
ances.—In  an  action  for  the  death  of  an 
engineer  caused  by  the  explosion  of  his 
locomotive,  there  being  no  evidence  of  neg- 
ligence by  the  company  in  the  selection  of 
its  employes,  and  the  evidence  being  con- 
flicting as  to  the  soundness  of  the  engine 
when  purchased,  even  though  it  was  re- 
paired one  month  prior  to  the  explosion — 
held,  that  the  evidence  was  legally  sufficient 
to  go  to  the  jury.  Cumberland  «S-  P.  R.  Co. 
V.  Stale,  45  Md.  229. 

B.,  plaintiff's  intestate,  was  killed  by  the 
explosion  of  a  powder  -  house  alleged  to 
have  been  caused  by  sparks  escaping  from 
one  of  defendant's  engines.  In  an  action 
to  recover  damages  the  negligence  charged 
was  in  not  using  the  safest  engines,  i.e., 
those  the  best  calculated  to  prevent  the 
escape  of  sparks.  These  facts  appeared : 
The  engine  and  its  appliances  were  in  per- 
fect condition ;  it  was  of  a  kind  formerly 
in  general  use.  The  mill  had  been  in  the 
same  location  for  many  years,  and  defend- 
ant's road  had  been  operated  since  1876 
with  the  same  kind  of  locomotives  without 
causing  injury  to  Lhe  mill.  Another  kind 
had  come  into  general  use,  but  there  was 
no  proof  showing  that  they  were  safer  or 
less  likely  to  cause  fire;  it  simply  showed 
that  they  emitted  fewer  but  larger  sparks. 
The  new  kind  was  brought  into  use,  not 
because  they  were  considered  safer,  but  be- 
cause of  greater  efficiency  and  economy  in 
the  use  of  fuel.  Held  (.Andrews,  C.  )., 
O'Brien  and  Maynard,  JJ.,  dissenting),  that 
the  evidence  failed  to  show  negligence  on 
defendant's  part,  and  so  was  insufficient  to 
sustain  a  verdict  for  plaintiff.  Babcock  v. 
Fitchlnirg  R.  Co.,  140  A'.  Y.  308,  55  N.  Y. 
S.  R.  640,  35  N.  E.  Rep.  596;  r  ever  sin}:;  51 
A'.  Y.  S.  R.  115,  67  Hun  469.— yu on ng 
Stein weg  v.  Erie  R.  Co.,  43  N.  Y.  123. 

207.  —  defective  track  or  i^witcli. 
— An  action  for  the  death  of  a  person  not 
a  passenger,  brought  under  Mo.  Rev.  St. 
1889,  ?  4425,  must  rest  on  some  negligence, 
etc.,  of  the  engineer  in  running  the  loco- 
motive, etc.,  and  a  recovery  cannot  be  had 
on  general  negligence,  such  as  defects  in 
the  track,  etc.  Such  general  negligence 
can  only  aid  as  it  may  serve  to  make  out 
negligence  in  the  engineer,  who  must  be 
shown  to  have  known  of  such  general  negli- 
gence and  its  effect  in  making  his  conduct 
dangerous.  McKenna  v.  Missouri  Pac.  R. 
Co.,  54  Mo.  App.  161. 
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In  an  action  for  the  death  of  one  of  de- 
fendant's engineers,  caused  by  the  derail- 
ment of  his  engine,  there  was  evidence 
tending  to  show  that  at  the  place  of  the 
accident  there  was  a  depression  in  the  track 
which  caused  such  a  rocking  and  swaying  of 
trains  passing  over  it  as  to  attract  the  at- 
tention of  and  alarm  persons  on  the  trains; 
that  the  defect  had  existed  for  three  days  at 
least ;  and  that  a  conductor  had  called  the 
attention  of  tiie  section  boss  to  it.  He/d, 
that  it  could  not  be  said  that  a  verdict 
against  defendant  was  without  support  on 
the  ground  that  there  was  no  evidence  of 
defendant's  negligence.  Worden  v.  Humes- 
ton  (S-  S.  R.  Co.,  76  Iowa  310,  41  N.  W.  Rep. 
26. 

In  an  action  for  personal  injury  to  plain- 
tiff's intestate  while  employed  as  a  brake- 
man  on  defendant's  railroad,  based  upon 
the  negligence  of  defendant  in  maintaining 
a  "split-switch"  in  a  defective  condition, 
whereby  the  defendant's  foot  was  caught 
between  the  rails  while  coupling  and  he 
was  thrown  down  and  injured,  the  jury 
found  specially  that  the  defendant  was  not 
negligent  in  maintaining  such  a  switch  at 
the  point  in  question,  but  that  the  switch 
was  not  constructed  as  such  switches  gener- 
ally are,  and  that  it  was  out  of  repair,  the 
rails  being  too  far  apart,  and  returned  a 
general  verdict  for  the  plaintiff.  The  evi- 
dence showed  that  at  the  point  of  the 
switch  the  rails  could  be  set  within  two  and 
one  half  inches  of  each  other  or  less,  and 
the  danger  complained  of  could  be  avoided, 
whereas  the  rails  of  the  switch  in  question 
were  about  three  and  three  fourths  indies 
apart,  and  were  likely  to  catch  the  foot  and 
hold  it  fast.  Held,  that  the  evidence  war- 
ranted the  jury  in  finding  that  plaintiff's 
intestate  was  injured  through  the  negligence 
of  the  defendant.  Brooke  v.  Chicago,  R.  I. 
(S-  P.  R.  Co.,  81  Iowa  504,  47  N.  W.  Rep.  74. 

The  evidence  tended  to  show  a  faulty 
construction  of  the  defendant's  roadbed  at 
the  place  of  the  accident ;  that  many  of  the 
ties  were  in  bad  condition  and  not  suitable 
for  use,  and  that  the  provision  for  the  piis- 
sage  of  water  under  the  bridge  was  insulTi- 
cient ;  that  the  deceased  had  not  been 
informed  of  anything  that  required  unusual 
care  at  the  place  of  tlie  accident,  though  he 
had  been  warned  to  guard  against  danger 
at  two  other  places ;  that  he  seemed  to  have 
managed  his  engine  with  reasonable  care ; 
that  before  the  place  of  the  accident  was 


reached  the  deceased  had  applied  the  air- 
brakes, but  had  released  them  when  the 
level  track,  within  a  short  distance  of  the 
bridge,  was  reached ;  that  he  was  in  his 
proper  place,  looking  ahead  when  the  acci- 
dent occurred,  but  a  fog  prevented  him 
from  seeing  the  ice  on  the  track  until  too 
late  to  check  the  train  and  avoid  the  col- 
lision in  which  he  was  killed.  Held,  that 
the  jury  were  justified  in  returning  a  ver- 
dict against  the  defendant  for  damages  for 
the  death  of  the  engineer.  Scagel  v.  Chi- 
cago, M.  &*  St.  P.  R.  Co.,  83  Iowa  380, 49  Al. 

IV.  Rep.  990. 

A  passenger  was  killed  in  a  collision  of 
a  train  with  a  hand-car  which  the  track- 
master  suffered  to  be  on  the  track  through 
a  mistake  in  time,  occasioned  by  his  failure 
to  observe  the  hour  indicated  by  his  watch. 
Held,  sufficient  evidence  of  negligence  to 
justify  a  submission  of  the  case  to  the  jury. 
Commonwealth  v.  Vermont  &•  M.  R.  Co.,  108 
Mass.  7,  7  Am.  Ry.  Rep.  394. 

In  an  action  by  a  widow  for  the  death  of 
her  husband,  a  brakeman,  it  was  shown  by 
the  plaintiff  that  the  deceased  was  engaged 
at  night  in  switching  cars  on  a  track  where 
there  was  a  rail  so  worn  for  the  space  of 
from  four  to  six  feet  as  to  make  a  depression 
for  that  distance  of  an  inch  and  a  quarter, 
so  that  a  car  passing  over  it  would  be  jolted 
or  jarred,  and  that  deceased  fell  from  the 
car  on  which  he  was  riding  at  his  post  of 
duty,  striking  the  ground  at  a  point  con- 
sistent with  the  theory  that  he  was  thrown 
from  the  car  by  the  jar  in  passing  over  the 
depression  in  the  rail,  and  that  he  was 
dragged  some  distance  and  was  killed, 
though  nobody  saw  the  accident.  Held, 
that  the  evidence  was  sufficient  to  authorize 
the  case  to  go  to  the  jury.  Soeder  v.  St. 
Louis,  I.  M.  <S>»  S.  R.  Co.,  100  Mo.  673,  13  .S". 
W.  Rep.  714. 

In  an  action  to  recover  for  the  death  of  a 
fireman  caused  by  his  train  leaving  the 
track  at  a  curve,  witnesses  examined  the 
track  33  days  after  the  accident  and  testi- 
fied to  sliglit  vari.itions  in  the  degrees  and 
lines  of  the  curves,  and  others  that  the 
ballasting  was  defective,  but  there  was  no 
direct  evidence  that  these  defects  caused 
the  accident.  Held,  that  the  evidence  did 
not  establish  such  negligence  as  to  make 
the  company  liable ;  the  deceased  bein  an 
employe,  the  burden  was  on  plaintiff  to 
establish  negligence.     Erie  Sf  W.  V.  R.  Co. 

V.  Smith,  125  Pa.  St.  259,  17  Atl.  Rep.  443. 
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In  an  action  for  the  death  of  a  child  at  a 
planked  crossing,  which  defendant  was  re- 
quired to  maintain,  the  evidence  showed 
that  just  before  the  accident  the  child  was 
seen  stooping  as  if  doing  something  with 
her  shoe  or  foot,  and  a  moment  or  two 
afterwards  was  struck  by  an  engine  and  the 
body  torn  in  pieces,  but  one  foot  was  found 
between  one  of  the  rails  and  the  planking 
in  a  worn  space.  How  the  foot  got  there 
did  not  appear,  whether  it  resulted  from 
the  blow  of  the  engine,  or  was  caught  by 
accident,  or  inserted  by  the  child  for  play ; 
but  it  did  appear  that  if  the  foot  was  in- 
serted there  was  nothing  to  show  that  there 
would  be  any  difficulty  in  releasing  it. 
There  was  no  charge  as  to  mismanagement 
of  tlie  train.  Held,  that  the  evidence  was 
sufficient  to  require  a  submission  to  the 
jury  as  to  whether  the  accident  was  caused 
by  the  company's  negligence.  Broavn  v. 
Pennsylvania  R.  Co.,  15  Pliila.  {Pa.)  321.— 
Reviewing  Lehigh  Valley  R.  Co.  v.  Hall, 
61  Pa.  St.  361 ;  Moore  v.  Pennsylvania  R, 
Co.,  II  W.  N.  C.  (Pa.)  310. 

208.  Showing  wilful  or  lualicious 
killing. — Proof  that  the  immediate  cause 
of  a  brakeman's  death  was  the  formation  of 
ice  on  the  edge  of  cars  where  he  was  re- 
quired to  stand  while  handling  the  brakes, 
and  that  no  salt  or  sand  or  other  preparation 
to  remove  the  ice  had  been  furnished  by  the 
company,  will  not  support  an  action  for 
wilful  killing.  O'Bannon  v.  Louisville  &*  N. 
R.  Co.,  (Ky.)  6  S.  IV.  Rep.  434. 

Suit  was  brought  against  a  railroad  for 
the  death  of  a  freight  conductor  who  was 
killed  by  being  knocked  from  the  top  of  a 
train  while  passing  under  an  overhead 
bridge.  It  appeared  that  a  man  could 
safely  stand  on  top  of  the  cars  in  general 
use  by  the  company  and  safely  pass  the 
bridge,  but  at  the  time  of  the  accident  there 
was  one  car  in  the  train  belonging  to  an- 
other company  considerably  higher.  The 
case  was  tried  on  the  theory  that  the  con- 
ductor was  on  the  top  of  this  high  car. 
The  declaration  charged  wilful  neglect  on 
the  part  of  the  corporation  as  producing  the 
death.  Held,  that  the  facts  proven  did  not 
support  the  charge  of  wilful  killing.  Derhy 
v.  Kentucky  C.  R.  Co.,  {Ky)  4  S.  IV.  R,p. 

303- 

After  a  switchman  had  given  the  signal 
to  back  he  stepped  between  two  cars,  as 
was  his  duty,  to  uncouple,  when  his  foot 
was  caugiit  and  he  was  dragged  some  dis- 


tance. Another  employe  saw  him,  and  gave 
the  engineer  the  signal  to  stop.  There  was 
evidence  that  the  switchman  was  killed  by 
a  forward  movement  after  the  signal  was 
given,  and  that  he  would  not  have  been 
killed  if  the  train  had  continued  to  back. 
Held,  sufficient  evidence  to  justify  a  finding 
of  wilful  killing.  Louisville  &*  N.  R.  Co.  v. 
Hurst,  {Ky.)  ?.o  S.  IV.  Rep.  Si 7. 

On  the  s.uiden  stopping  of  a  train  one  of 
the  employes  was  thrown  to  the  ground  and 
was  not  seriously  injured,  but  was  caught 
under  the  wht.ls  by  his  coat.  Another 
employe  signaled  the  train  south,  which 
would  have  released  the  injured  employe, 
but  instead,  the  train  was  moved  north, 
which  killed  him.  Held,  not  sufficient  evi- 
dence to  support  a  verdict  for  malicious 
killing,  in  the  absence  of  proof  to  show 
that  the  engineer  saw  the  signal,  the  em- 
ploye who  gave  the  signal  being  twelve  cars 
in  the  rear  of  the  locomotive,  with  twenty- 
four  men  standing  on  the  intervening  cars, 
and  the  conductor,  who  was  nearer,  giving 
a  different  signal  about  the  same  time.  Sim- 
mons v.  Louisville  &•  N,  R.  Co.,  {Ky.)  18  S. 
JV.  Rep.  1024. 

200.  Showing  clue  care  on  part  of 
deceased.  —  (0  /n  general.  —  Where  the 
action  is  for  causing  death  to  warrant  the 
submission  of  the  case  to  the  jury,  it  is  not 
enough  merely  to  show  the  negligence  of 
the  defendant,  but  there  must  also  be  evi- 
dence of  due  care  on  the  part  of  the  de- 
ceased, such  as  to  warrant  the  jury  in  find- 
ing the  absence  of  contributory  negligence. 
Peaslee  v.  Chatham,  69  Hun  {N.  F.)  389.— 
Quoting  Cordell  v.  New  York  C.  &  H.  R. 
R.  Co.,  75  N.  Y.  330;  Reynolds  v.  New  York 
C.  &  H.  R.  R.  Co.,  58  N.  Y.  248. 

Where  a  person  has  been  killed  at  a  rail- 
road crossing,  and  there  are  no  witnesses  of 
the  accident,  to  authorize  a  recovery  against 
the  railroad  company  the  circumstances 
must  be  such  as  to  show  that  the  deceased 
exercised  proper  care  for  his  own  safety. 
Where  the  circumstances  point  just  as 
much  to  negligence  on  his  part  as  to  its  ab- 
sence, or  point  in  neither  direction,  a  re- 
covery cannot  be  had  against  the  railroad 
company.  Cordell  v.  Ne7v  York  C.  &*  H.  R, 
R.  Co.,  75  A'.  V.  330.— Applied  in  Parsons 
V.  New  York  C.  &  H.  R.  R.  Co.,  37  Hun 
(N.  Y.)  128.  Followed  in  Recht  v.  Cor- 
bin,  92  N.  Y  658.  Nor  followed  in 
Rums  V.  Chicago,  M.  &  St.  P.  R.  Co.,69 
Iowa  450.      Quoted  in   Bromley  v.  Bir- 
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mingham  Mineral  R.  Co.,  95  Ala.  397  ;  Wen- 
dell V.  New  York  C.  &  H.  R.  R.  Co..  14  Am. 
&  Engf.  R.  Cas.  663,  91  N.  Y.  420;  Glenden- 
ingw.  Sharp,  22  Hun  (N.  Y.)  78;  Peaslee  v. 
Chatham,  69  Hun  389;  Craig  ?/.  Manhattan 
R.  Co.,  13  Daly  (N.  Y.)  214. 

Where  the  action  is  for  the  homicide  of 
an  employe,  if  the  evidence  leaves  the  ques- 
tions of  negligence  and  contributory  neg- 
ligence in  doubt,  the  case  should  be  left  to 
the  jury,  and  it  is  error  to  grant  a  nonsuit. 
CooA  V.  U'lsfern  &>»  A.  R.  Co.,  69  Ga.  619. — 
Distinguished  in  Smith  z/.  Central  R.  & 
B.  Co.,  41  Am.  Si  Eng.  R.  Cas.  490,  82  Ga. 
801,  10  S.  E.  Rep.  III.  Reconciled  in 
Savannah.  F.  &  W.  R.  Co.  v.  Flannagan,  39 
Am.  &  Eng.  R.  Cas.  661,  82  Ga.  579,  9  S.  E. 
Rep.  471.  Reviewed  in  Taylor  v.  Central 
R.  &  B.  Co.,  79  Ga.  330. 

Evidence  that  deceased  stepped  off  one 
track  in  order  to  avoid  an  incoming  train, 
upon  another  on  which  a  "dead  "car  was 
standing,  which  car  was  struck  by  a  switch- 
ing train  and  thrown  forward  so  as  to  strike 
and  kill  him,  is  sufficient  to  sustain  a  ver- 
dict for  plaintiff,  and  the  court  could  not  as 
a  matter  of  law  say  deceased  was  guilty  of 
contributory  negligence.  Chicago  &>  E.  I. 
A\  Co.  V.  S/iannoii,  43  ///.  A/>p.  540. 

In  an  action  under  Mass.  St.  of  1887,  ch. 
270,  for  causing  the  death  of  a  brakenian, 
who  was  a  skilful  man,  and  was  apparently 
killed  by  reason  of  his  head  coming  in  contact 
with  a  bridge,  no  one  having  seen  the  acci- 
dent, evidence  that  his  duty  required  him 
to  be  on  the  rear  car  of  a  freight  train,  which 
on  til  is  occasion  was  a  tall  refrigerator  car 
attached  to  the  rear  end  of  the  caboose,  and 
to  watch  the  rear  end  of  the  train,  riding  on 
the  top  of  the  car,  with  his  face  to  the  rear, 
although  he  knew  there  were  low  bridges 
under  which  the  car  must  pass,  warning  of 
the  approach  to  which  was  expected  to  be 
given  by  tell-tales,  one  of  which,  guarding 
the  approach  to  the  bridge  in  question,  was 
out  of  order,  will  justify  the  inference  that 
he  was  in  the  exercise  of  due  care.  Maker 
v.  Boston  <S«»  A.  R.  Co.,  158  Afass.  36,  32  A\ 
E.  Rep.  950.— Applying  Maguire  v.  Fitch- 
burg  R.  Co.,  146  Mass.  379.  Reviewing 
Tyndale  v.  Old  Colony  R.  Co.,  156  Mass.  503. 

In  an  action  for  killing  a  woman  at  a 
crossing,  proof  of  her  fear  of  the  crossing; 
her  habit  of  waiting  for  trains  to  pass  be- 
fore leaving  home ;  the  fact  that  she  had  a 
safe  horse;  tha*  the  train  was  a  special  one 
run  near  the  time  of  a  regular  train ;  that 


she  had  her  watch  with  her;  that  she 
stopped  at  the  foot  of  the  rise ;  that  the 
view  was  to  some  extent  obstructed ;  that  the 
warning  signal  was  not  given  as  required  by 
statute  ;  and  the  fact  that  she  regarded  the 
crossing  as  a  place  of  danger,  were  facts 
from  which  it  was  competent  for  the  jury 
to  find  that  she  was  using  ordinary  care. 
Evans  v.  Concord  R.  Corp.,  (N.  H .)  21  All. 
Rep.  105.— Quoting  Nutter  7/.  Boston  &  M. 
R.  Co.,6oN.  H.483. 

(2)  Illustrations. — A  person  was  killed  in 
the  night-time  by  cars  in  motion.  There 
was  no  eye-witness  of  the  injury.  The  proof 
showed  that  about  midnight  the  deceased 
left  a  store  a  few  blocks  distant  from  the 
place  of  the  accident,  and  started  on  the 
sidewalk  in  the  direction  of  his  home,  and 
was  then  duly  sober,  and  that  the  place 
where  he  was  killed  was  on  his  direct  route 
home,  and  the  accident  must  have  hap- 
pened very  soon  after  he  was  last  seen  that 
night.  Held,  in  an  action  to  recover  for  his 
death,  that  the  circumstances  were  such  as 
might  justify  an  inference  whether  or  not 
the  deceased  used  due  care,  and  that  direct 
proof  on  this  point  was  not  necessary.  Chi- 
cago &*  A.  R.  Co.  V.  Carey,  1 1 5  ///.  115,3  -^Y. 
E.  Rep.  519. 

A  brakeman  on  a  freight  train  was  found 
dead  on  the  track,  having  been  thrown  from 
the  train  apparently  by  the  same  separating 
and  breaking  in  two.  About  a  minute  be- 
fore that  occurrence  he  was  at  his  post  at- 
tending to  his  duties,  and  there  was  evi- 
dence that  he  was  experienced  and  a  man  of 
good  habits.  Held,  that  there  was  sufficient 
evidence  of  due  care  on  his  part  to  go  to 
the  jury.  Burns  v.  Chicago,  M.  &^  Si.  P. 
R.  Co. ,  28  Am.  <S««  Eng.  R.  Cas.  409,  69  /o7va 
450,  30  N.  IF.  Rep.  25.— Not  following 
Corcoran  v.  Boston  &  A.  R.  Co.,  133  Mass. 
507;  Riley  v.  Connecticut  River  R.  Co.,  135 
Mass.  292  ;  Cordell  v.  New  York  C.  &  H.  R. 
R.  Co.,  75  N.  Y.  330.— Quoted  in  Bromley 
V.  Birmingham  Mineral  R.  Co.,  95  Ala.  397. 

In  an  action  by  the  administrator  of  a 
person  so  injured  by  being  so  struck  by  a  car 
while  crossing  the  railroad  that  he  died  al- 
most immediately,  there  was  evidence  that 
the  railroad,  running  north  and  south, 
crossed  a  highway  at  grade  near  the  rail- 
road station ;  that  a  short  distance  north  of 
the  highway  a  side  track  branched  off  and 
crossed  the  highway  a  little  easterly  of  the 
main  track,  and  led  into  but  not  through 
the  station ;  that  the  station  was  south  of 
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the  highway;  that  the  pathway  used  by 
persons  going  to  the  station  from  the  high- 
way on  the  east  side  crossed  the  side  track 
obliquely,  the  distance  to  the  platform  being 
one  hundred  and  fifty-seven  feet ;  that  at 
the  point  where  the  path  left  the  highway 
one  could  see  up  the  track  to  the  north  for 
about  one  hundred  and  fifty  feet,  and  from 
the  track  itself  for  half  a  mile;  that  the  per- 
son injured  was  going  to  the  station  to  see 
his  daugiiter  off  by  a  train  which  was  then 
due;  that  the  ground  was  frozen  and  slip- 
pery ;  that  as  he  approached  the  railroad 
from  the  east,  a  freight  train  was  coming 
from  the  north,  which  kept  upon  the  main 
track,  except  a  single  car,  which  was 
switched  upon  theo.^.,  track  ;  that  as  he 
was  crossing  the  side  track  by  the  usual 
path,  he  was  struck  by  the  detached  car, 
which  was  moving  rapidly,  and  without  any 
signal  or  warning.  Held,  that  on  this  evi- 
dence the  jury  would  not  be  warranted  in 
finding  that  the  plaintiff's  intestate  was  in 
the  exercise  of  due  care.  (Gray,  C.J.,  and 
Morton,  J.,  dissenting.)  Htnckhy  v.  Cape 
Cod R.  Co.,  120  A/ass.  257.— DISTINGUISHING 
Craig  V.  New  York,  N.  H.  &  H.  R.  Co.,  118 
Mass.  431 ;  French  v.  Taunton  Branch  R. 
Co.,  116  Mass.  537;  Williams  t/.  Grealy,  112 
Mass.  79.— Distinguished  in  O'Connor  v. 
Boston  &  L.  R.  Corp.,  1 5  Am.  &  Eng.  R.  Cas. 
362,  135  Mass.  352  ;  Maguire  v.  Fitchburg 
R.  Co.,  34  Am.  &  Eng.  R.  Cas.  9,  146  Mass. 
379,  6  N.  Eng.  Rep.  33,  15  N.  E.  Rep.  904. 
Quoted  in  Texas  <Sr  N.  O.  R.  Co.  v.  Crow- 
der,  63  Tex.  502. 

It  appeared  that  the  deceased,  an  em- 
ploye in  an  elevator,  was  injured  while  as- 
sisting in  the  unloading  of  two  cars  in  the 
building,  the  brakes  of  which  had  been  set, 
and  the  cars  thus  rendered  stationary  The 
intestate  was  ordered  by  the  foreman  to 
stop  work,  and  there  was  no  evidence  to 
show  where  he  went  or  what  he  did  there- 
upon. The  railroad  company  neglisjently 
and  without  reasonable  warning,  while  the 
cars  were  being  unloaded,  sent  other  cars 
into  the  building  against  the  stationary  cars 
with  such  violence  as  to  force  them  a  con- 
siderable distance  from  their  position  ;  and 
immediately  after,  the  intestate  was  found 
dead,  lying  across  a  rail  of  the  track,  //e'd, 
thiit  the  case  was  not  one  in  which  it  was  nec- 
essary to  show  some  positive  act  on  the  part 
of  the  intestate  in  order  to  prove  that  he  was 
in  the  exercise  of  due  care,  and  that  the 
question  whntlicr  he  did  exercise  such  care 


should  have  been  submitted  to  the  jury  on 
the  facts.  Maguire  v.  Fitchburg  R.  Co.,  34 
Am.  (S~«  Eng.  R.  Cas.  9,  146  J/ass.  379,  6  N. 
Eng.  Rep.  33,  1 5  N.  E.  Rep.  904. 

Defendant  company  maintained  its  track 
on  an  embankment  where  a  pool  of  water 
existed  on  one  side.  It  neither  forbade 
nor  invited  persons  to  pass  over  the  em- 
bankment, but  persons  were  in  the  habit 
of  walking  thereon,  and  a  path  was  formed 
between  the  track  and  the  water.  A  girl, 
eleven  years  old,  was  on  her  way  to  school, 
and  was  seen  approaching  the  embankment 
playing  with  a  rubber  ball  by  tossing  it  in 
the  air,  and  her  body  was  afterwards  found 
in  the  water.  Held,  that  it  could  not  be 
said  as  a  matter  of  law  that  she  was  free 
from  contributory  negligence.  Hooper  v. 
Johnston,  G.  <5- A'.  H.  R.  Co.,  35  A'.  F.  S.  R. 
503,  13  A^.  Y.  Supp.  151,  59  Hun  121;  af- 
firmed in  128  A^.  Y.  613,  mem.,  38  N.  Y. 
S.  R.  loi 3.— Applying  Reynolds  v.  New 
York  C.  &  H.  R.  R.  Co.,  58  N.  Y.  248 ; 
Wendell  v.  New  York  C.  &  H.  R.  R.  Co.,  91 
N.  Y.  420;  Bond  v.  Smith,  113  N.  Y.  385,  22 
N.  Y.  S.  R.  666. 

Plaintiff's  intestate  was  killed  at  a  street 
crossing  by  a  train  that  was  behind  time, 
and  running  twenty-five  miles  an  hour, 
when  the  city  ordinance  restricted  the 
speed  to  five  miles.  There  was  also  evi- 
dence that  the  brakes  were  defective,  and 
that  no  signals  were  given.  It  appeared 
that  the  intestate  was  driving  at  a  slow 
trot,  and  looked  both  ways  for  trains  before 
going  on  the  track.  Held,  sufficient  to  sus- 
tain a  verdict  for  plaintiff.  Towns  v.  Rome, 
W.  6^  0.  R.  Co.,  8  N.  Y.  Supp.  137.  28  N. 
Y.  S.  R.  1 24 ;  affirmed  in  1 24  N.  Y.  642,  mem. 

Plaintiff's  husband  was  killed  at  a  citycross- 
ing  after  dark,  where  a  view  of  the  track  was 
unobstructed,  and  the  engine  was  carrying  a 
headlight.  Plaintiff  testified  that  she  was 
with  her  husband  at  the  time,  but  only 
claimed  that  he  looked  both  ways  for  trains 
because  "  it  was  perfectly  natural  for  him 
to  do  so."  Held,  not  sufficient  to  show  due 
care  on  the  part  of  the  husband.  Scott  v. ^ 
Third  Ave.  R.  Co.,  41  N.  Y.  S.  R.  152.  61 
Hun  627,  16  A^.  Y.  Supp.  350.— Reviewing 
Fenton 7/.  Second  Ave.  R.  Co.,  126  N.  Y.625, 
36  N.  Y.  S.  R.  385  ;  Davenport  v.  Brooklyn 
City  R.  Co.,  100  N.  Y.  632. 

The  evidence  showed  that  plaintiff's  in- 
testate was  killed  at  a  crossing  where  gates 
were  maintained,  in  attempting  to  cross 
immediately  after  a  train  had  passed,  and 
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while  the  gates  were  still  down,  by  being 
struck  by  a  backing  engine.  It  appeared 
that  his  view  of  the  track  was  unobstructed 
for  the  last  five  or  six  feet  before  reaching 
it,  and  that  the  intestate  looked  each  way 
just  after  the  train  had  passed,  but  failed  to 
see  tlie  engine.  There  was  a  double  track 
at  the  place,  but  the  evidence  did  not  show^ 
on  which  track  the  accident  occurred,  nor 
in  which  way  the  engine  was  going.  HM, 
not  sufficient  to  show  due  care  on  the  part 
of  the  intestate.  Donohtte  v.  Lake  Shore  6>» 
M.  S.  A'.  Co.,  47  AT.  V.  S.  A\  i6i,  19  N.  V. 
Suftp.  961. 

Defendant  company  permitted  water  to 
run  from  a  spout  and  freeze  on  a  sidewalk ; 
and  plaintiff's  intestate  fell  on  the  ice  and 
was  killed  by  a  tanner's  knife,  which  he  car- 
ried, entering  his  side.  His  widow  testified 
that  she  wrapped  the  knife,  before  her  hus- 
band started,  in  a  newspaper,  and  then 
wrapped  his  working  clothes  around  it,  in  a 
bundle,  and  tlien  put  another  garment 
around  this  and  knotted  it  tight,  and  that 
he  had  been  in  the  habit  of  carrying  the 
knife  thus  for  years  without  injury.  Held, 
that  it  could  not  be  said  as  a  matter  of  law 
that  the  deceased  was  negligent  in  carrying 
the  knife,  and  that  the  jury  had  a  right  to 
believe  the  evidence  and  find  for  the  plain- 
tiff. McGoldrick  v.  Neiv  York  C.  &>  H.  /H. 
R.  Co.,  49  N.  Y.  S.  R.  566,  66  Hun  {N.  Y.) 
629,  20  N.  Y.  Supp,  914. 

270.  Showing  contributory  negfli- 
gence  of  deceased. — In  an  action  for 
the  death  of  plaintiff's  intestate  at  a  cross- 
ing with  the  highway,  evidence  that  the  de- 
ceased, in  approaching  the  crossing,  was 
told  that  the  train  was  coming  would  not 
be  sufficient  to  authorize  the  court  in  con- 
ckujiiig  that  the  deceased  was  guilty  of 
negligence;  it  must  also  appear  that  the 
f! -^jedent  heard  and  understood  what  was 

id  to  him.  Guggenheim  v.  Lake  Shore  &* 
*A  5.  A'.  Co.,  32  Am.  &*  Eiig.  R.  Cas.  89,  66 
Mich.  1 50,  9  West.  Rep.  903,  33  A^.  IV.  Rep. 
161. 

Where  one  walking  on  a  public  highway 
attempts  to  cross  the  tracks  of  a  railroad  in 
front  of  an  approaching  train  and  the  flag- 
man at  the  crossing  takes  hold  of  him, 
after  warning  him  to  stop,  but  he  breaks 
away  and  jumps  in  front  of  the  train  and  is 
killed,  the  question  whether  the  accident 
was  the  result  of  the  action  of  the  flagman 
and  whether  the  flagman's  action  was  justi- 
fied, under  the  circumstances,  will  not  be 


submitted  to  the  jury.  Oberdorfer  v.  Phila- 
delphia &*  R.  R.  Co.,  149  Pa.  St.  6,  27  All. 
Rep.  304. 

A  nonsuit  is  properly  directed  in  a  suit 
against  a  company  for  killing  a  person, 
where  the  evidence  shows  that  a  short 
time  before  the  killing  the  deceased  was 
walking  on  the  track  in  the  same  direction 
that  the  train  was  going,  and  where  there 
is  no  evidence  to  show  that  he  was  dis- 
covered in  time  to  have  averted  the  injury. 
Texas  &^  P.  R.  Co.  v.  Nicholson,  ( Tex.  Civ. 
App.)  27.  S.  IV.  Rep.  770. 

In  a  suit  by  a  widow  against  a  railroad 
for  the  homicide  of  her  husband,  the  evi- 
dence for  the  plaintiff  was  as  follows :  The 
deceased  was  employed  by  the  defendant  to 
work  on  a  railroad  ;  while  so  employed,  one 
A.,  as  "boss,"  directed  him,  together  with 
other  hands,  to  push  certain  cars  loaded 
with  iron,  and  directed  them  to  stand  on 
the  side  and  shove  them ;  the  deceased 
voluntarily  placed  himself  between  two 
flat  cars,  and  while  they  were  being  pushed 
and  in  motion,  he  fell ;  the  car  ran  over  his 
foot  or  leg,  and  from  the  injury  so  received 
he  died.  It  did  not  appear  when  the  de- 
ceased placed  himself  between  the  cars 
that  the  "boss"  knew  he  had  done  so,  or 
what  relation  this  "  boss  "  sustained  to  the 
deceased  and  his  associates.  //^?/</,  that  the 
evidence  failed  to  make  out  any  case 
against  the  railroad,  and  a  nonsuit  was 
properly  awarded.  Stanley  v.  Richmond  &r* 
D.  Ext.  R.  Co.,  72  Ga.  202. 

In  an  action  for  causing  the  death  of  a 
brakeman,  which  was  alleged  to  have  been 
caused  by  a  defective  coupling  and  draw- 
head,  another  brakeman  testified  that  im- 
mediately before  the  accident,  and  while 
standing  about  twenty  feet  away,  the  coup- 
ling was  apparently  in  good  condition;  but 
another  witness,  a  yardman,  testified  that 
he  noticed  a  defect  therein  at  a  distance  of 
four  or  five  feet  away.  Held,  that  a  nonsuit 
was  properly  refused,  and  the  question  of 
contributory  negligence  was  properly  left  to 
the  jury.  Wells  v.  Denver  &*  R.  G.  W.  R. 
Co.,  7  Utah  482,  27  Pac.  Rep.  688. 

2.  On  the  Question  of  Damages. 

271.  In  general.  —  The  measure  of 
damages  for  wrongfully  causing  the  death 
of  an  adult  male  is  the  probable  future  ac- 
cumulations that  he  would  have  made  ;  and 
in  estimating  such,  it  is  proper  to  consider 
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his  age,  occupation,  habits,  bodily  health, 
and  ability.  Kansas  Pac.  K.  Co.  v.  Liindin, 
3  Colo.  94. 

Where  the  personal  representative  sues 
for  the  wrongful  death  of  an  infant,  evi- 
dence of  the  general  nature  of  the  employ- 
ment of  the  child's  father  is  admissible  as 
tending  to  show  the  probable  pursuits  of 
the  child.  Walters  v.  Chicago,  H.  !.  &*  P. 
R.  Co., 41  Iowa  71. 

Where  it  appeared  that  the  decedent  had 
sustained  a  serious  injury  some  years  be- 
fore, which  the  evidence  tended  to  show 
would  have  a  permanent  effect  upon  him, 
it  was  not  prejudicial  error  to  permit  his 
brother  to  testify,  in  effect,  that  such  injury 
had  no  effect  at  all  upon  decedent's  health, 
after  it  had  healed,  so  far  as  he  knew ;  es- 
pecially where  the  witness  had  before  testi- 
fied, in  substance,  to  the  same  thing,  with- 
out objection.  Van  Gent  v.  Chicago,  M.  &* 
St.  P.  R.  Co.,  80  fowa  526,  45  JV.  W.  Rep. 

9'3- 

Testimony  showing  the  pecuniary  circum- 
stances of  the  parents  of  a  child  is  admis- 
sible in  an  action  to  recover  for  its  death. 
Cooper  V.  Lake  Shore  <S-  M.  S.  R.  Co.,  66 
Mich.  261,  I  o  West.  Rep.  184,  33  A^.  W.  Rep. 
306. 

While  in  a  suit  by  the  mother,  a  widow 
with  no  children,  for  causing  the  death  of 
her  son,  his  physical  sufferings  preceding  the 
death  can  form  no  basis  for  damages;  yet 
where  the  testimony  showed  that  the  body 
of  deceased  had  been  mangled  and  that  he 
died  a  few  hours  after  the  injury,  it  is  no 
ground  for  reversal  that  a  witness,  over  ob- 
jection, was  allowed  to  testify  that  the  de- 
ceased "  moaned  until  he  died."  Texas  i5<» 
P.  R.  Co.  V.  Lester,  75  Tex.  56,  12  S.  W. 
Rep.  955. 

In  an  action  for  the  negligent  killing  of  a 
passenger,  prosecuted  by  deceased's  per- 
sonal representative  for  the  benefit  of  his 
widow  and  next  of  kin,  evidence  as  to  the 
funeral  e.xpenses  of  the  deceased  is  im- 
proper and  misleading.  St.  Louis,  /.  Af.  &^ 
S.  R.  Co.  v.  Sweet,  57  Ark.  287,  21  S.  W. 
Rep.  587. 

Where  the  action  is  for  negligently  caus- 
ing death,  and  there  is  nothing  showing 
that  any  damages  were  asked  or  given  for 
suffering  borne  by  the  deceased,  evidence 
by  the  widow  as  to  finding  pieces  of  flesh 
after  the  accident,  is  not  ground  for  rever- 
sal, but  it  will  be  considered  admissible 
merely  as  a  circumstance  attendant  upon 


the  injury.  Cook  v.  C/ajf  St.  If  ill  R.  Co.,  60 
Cal  604,  6  Am.  &^  £>ig.  R.  Cas.  175. 

The  fact  that  the  widow  who  sues  for 
the  killing  of  her  husband,  worked  in  the 
field  for  a  livelihood  after  his  death,  is  im- 
material and  irrelevant  to  the  issue  on 
trial,  and  should  no',  therefore  go  to  tlie 
jury  as  evidence.  Central  R.  Co.  v.  Moore, 
61  Ga.  151. 

Under  the  Illinois  statute  the  measure  of 
damages  to  the  ne.xt  of  kin  is  the  just  com- 
pensation for  the  loss  of  the  support  which 
the  deceased  might  have  provided  had  he 
lived ;  and  it  is  error  to  admit  evidence  as 
to  the  annual  cost  of  supporting  the  family 
that  the  deceased  leaves.  Ohio  &'  M.  R. 
Co.  v.  Simms,  43  ///.  App.  260. 

Evidence  as  to  the  state  of  health  of  the 
mother  of  a  minor  killed  on  a  railroad  is 
not  admissible  in  a  suit  by  her  to  recover 
damages.  Benton  v.  Chicago,  R.  I.  <S«»  P.  R. 
Co.,  55  Iowa  496,  8  N.  W,  Rep.  330.— RE- 
VIEWING Simoiison  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  49  Iowa  88. 

Where  the  action  is  for  causing  the  death 
of  a  child  it  is  error  to  admit  evidence  as  to 
the  grief  of  the  father  ;  but  where  the  ver- 
dict is  fixed  only  at  two  thousand  dollars, 
and  it  is  not  claimed  that  this  amount  is 
excessive,  the  action  will  not  be  reversed 
for  the  admission  of  such  evidence,  as  it 
appears  that  the  jury  was  not  influenced 
thereby.  Hyde  v.  Union  Pac.  R.  Co.,  7 
Utah  356,  26  Pac.  Rep.  979. 

Evidence  was  admitted  to  prove  that  the 
deceased  did  not  have  expensive  or  extrav- 
agant habits,  that  he  got  less  benefit  from 
his  wages  than  his  wife  derived  from  them, 
that  her  clothes  and  medical  expenses  cost 
more  than  his,  that  she  was  sick  very  often, 
etc.  Held,  that  while  the  evidence  was  im- 
material it  did  not  prejudice  the  company. 
Savannah,  F.  &^  W.  R.  Co.  v.  P'lannagan, 
39  Am.  &•  Eng.  R.  Cas.  661,  82  Ga.  579,  9 
..V.  E.  Rep.  471. — Distinguishing  Central 
R.  Co.  V.  Rouse,  77  Ga.-  393. 

272.  Proof  of  existence  of  fniiiil,v 
relation. — In  a  statutory  action  against 
the  emploj'er  by  the  personal  representative 
of  a  deceased  employe  it  is  not  error  to 
exclude  proof  of  the  fact  that  the  deceased 
left  a  wife  and  minor  child  dependent  on 
him,  unless  followed  by  an  offer  to  prove 
his  expenditures  on  their  account,  lirotn- 
ley  v.  Birmingham  Mineral  R.  Co.,  95  Ala, 
397.  II  So.  Rep.  341. 

The  deceased  had  made  an  arrangement 
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to  become  a  substitute  for  a  drafted  man, 
and  had  declared  his  intention  of  giving 
his  bounty  money  to  his  parents.  He  was 
on  his  way  to  consummate  the  arrangement 
when  he  was  killed  on  a  railroad  train. 
/fd/i^,  that  these  facts  were  proper  evidence 
on  the  question  of  the  continuance  of  the 
family  rehition.  Pennsylvania  Ji.  Co.  v. 
Aiiaiiis,  55  Pa.  St.  499.— Followed  in 
Lake  Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind. 
168. 

273.  Must  show  pecuniary  loss  to 
beneficiaries. — In  an  action  against  a 
railway  company  (under  Mansf.  Ark.  Dig. 
§§  5223,  5226)  to  recover  the  damages  re- 
sulting to  a  father  from  the  killing  of  his 
son,  who  was  of  age  but  unmarried,  substan- 
tial damages  can  be  recovered  only  by 
showing  that  deceased  gave  assistance  to 
his  father,  contributed  money  to  his  sup- 
port, or  that  the  father  had  reasonable  ex- 
pectation of  pecuniary  benefit  from  the 
continued  life  of  his  son — the  reasonable 
character  of  such  expectation  to  appear 
from  the  facts  in  proof.  In  the  absence  of 
such  proof  only  nominal  damages  can  be 
recovered.  Fordyce  v.  McCants,  51  Ark. 
509,  1 1  S.  W.  Rep.  694. 

In  an  action  under  New  York  Act  of  1847, 
ch.  450,  as  amended  in  1849,  ch.  256,  for 
wrongfully  causing  the  death  of  a  child, 
the  absence  of  proof  of  special  pecuniary 
damage  to  the  next  of  kin  is  not  ground 
for  ordering  a  nonsuit  or  directing  a  ver- 
dict for  plaintiff  for  merely  nominal  dam- 
ages. ////  V.  F'orty-second  St.  &*  G.  S,  F. 
A\  Co.,  47  N.  V.  317,  2  Aw.  Ry.  Rep.  409. — 
Following  Oldfield  v.  New  Yck  &  H.  R. 
Co.,  14  N.  Y.  310;  O'Maia 7/.  Hudson  River 
R.  Co.,  38  N.  Y.  445.— Followed  in 
Hoiiglikirk  v.  Delaware  &  H.  Canal  Co.,  92 
N.  Y.  219,44  Am.  Rep.  370;  Cornwall  v. 
Mills,  12  J.  &  S.  (N.  Y.)  45.  Quoted  in 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Barker,  39 
Ark.  491  ;  Hooghkirk  v.  Delaware  &  H. 
Canal  Co.,  63  How.Pr.  (N.  Y.)  328;  Nash- 
ville &  C.  R.  Co.  V.  Stevens,  9  Heisk. 
(Tenn.)  12.  Reviewed  in  Gorham  v.  New 
York  C.  &  H.  R.  R.  Co.,  23  Hun  (N.  Y.) 
449;  Ewen  V.  Chicago  &  N.  W.  R.  Co.,  38 
Wis.  613. — Gorham  v.  New  York  C  iS-*  H. 
R.  R.  Co.,  23  Hun  449.— Reviewing  Ihl  v. 
Forty-second  St.  &  G.  S.  F.  R.  Co.,  47  N. 
Y.  3«7. 

The  facts  that  the  children  of  one  killed 
by  negligence  are  of  full  age  and  not  living 
with  their  parent  and  are  supporting  them- 


selves do  not  alone  show  that  they  have 
sustained  no  pecuniary  damage  from  the 
parent's  death.  Lockwood  v.  New  York,  L. 
E.  (S-  W.  R.  Co.,  98  N.  Y.  523.— Approved 
IN  Kelly  V.  Twenty-third  St.  R.  Co.,  14 
Daly(N.  Y.)4i8, 14N.Y.S.  R.699.  Quoted 
in  Lustig  V.  New  York,  L.  E.  &  W.  R.  Co., 
48  N.  Y.  S.  R.  916. 

Where  a  father  sues  under  Lord  Camp- 
bell's Act  for  the  death  of  his  son,  the  de- 
fendant is  entitled  to  judgment  where  there 
is  no  evidence  to  enable  the  jury  to  say  that 
it  was  reasonably  probable  thar  pecuniary 
benefit  would  have  resulted  to  the  father 
from  the  continuance  of  his  son's  life. 
Bourke  v.  Cork  &-  M.  R.  Co.,  4  /r.  L.  R. 
682. 

Proof  of  the  death  and  relationship  of 
the  plaintiff  to  the  deceased  does  not  give  a 
right  to  nominal  damages;  the  plaintiff 
must  show  actual  pecuniary  injury.  Duck- 
worth V.  Johnson,  4  H.  <S«»  N.  653,  5  Jur.  N. 
S.  630,  29  L.  J.  Ex.  25. 

274.  Competency  of  proof  of  pe- 
cuniary loss. — It  was  not  error  to  permit 
the  plaintiff  to  prove  that  the  deceased  had 
been  in  the  habit  of  turning  his  wages  over 
to  his  wife,  and  permitting  the  same  to  be 
expended  for  the  support  of  his  family. 
This  evidence  was  competent  to  show  the 
loss  sustained  by  his  family  because  of 
his  death.  Lake  Erie  &•  IV.  R.  Co.  v. 
Mugg,  132  Ind.  168,  31  N.  E.  Rep.  564.— 
Following  Pennsylvania  R.  Co.  v.  Adams, 
55  Pa.  St.  499. 

In  an  action  by  the  administrator  of  a  son 
killed,  there  being  some  evidence,  although 
of  an  uncertain  character,  showing  a  bene- 
ficial interest  of  the  father  in  his  son's  life, 
this  question  was  properly  for  the  deter- 
mination of  the  jury.  Davis  v.  Columbia 
&^  G.  R.  Co. ,  28  Am.  &»  Eng.  R.  Cas.  440, 
21  So.  Car.  93. 

Evidence  is  admissible  to  show  the  con- 
dition and  circumstances  of  the  family  of 
the  deceased,  his  business  qualifications,  the 
condition  of  his  health,  the  amount  he  was 
realizing  annually  from  his  employments, 
the  value  of  his  services  to  his  family,  and 
the  damage  suffered  by  them  in  the  loss  of 
his  care,  nurture,  and  instruction.  Baltimore 
&'  O.  R.  Co.  v.  Wightman,  29  Gratt.  ( Fa.) 
431,  17  Am.  Ry.  Rep.  351. 

Upon  the  question  of  damages  for  the 
negligent  killing  of  a  child,  evidence  that 
the  parents  are  poor,  in  bad  health,  and 
obliged  to  work  for  a  living,  is  admissible ; 
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and  in  such  a  case  the  jury  may  take  into 
account  the  reasonable  expectation  of  pe- 
cuniary benefit  from  the  continuance  of  the 
life  even  beyond  the  child's  minority. 
Johnson  v.  Chicago  &•  N.  IV.  A'.  Co.,  25 
Am.  &»  Eng.  K.  Cas.  338,  64  Wis.  425,  25 
N.  IV.  Rep.  223. 

Evidence  that  some  of  the  younger  chil- 
dren of  plaintiff's  intestate  were  in  poor 
health  is  competent  as  tending  to  show 
that  her  death  was  a  pecuniary  loss  to  them 
especially.  So,  also,  evidence  tending  to 
show  that  the  children  had  no  means  of 
support  of  their  own  is  admissible.  Mc- 
Keiguc  \.  Janesville,  68  Wis.  50,  31  N.  W. 
Rep.  298. 

In  an  action  under  9  &  10  Vict.  c.  93,  for 
the  benefit  of  the  father  of  the  deceased, 
evidence  was  given  that  the  father,  who  was 
fifty-nine  years  of  age,  was  nearly  blind  and 
injured  in  his  leg  and  hands,  and  was  not 
so  able  to  work  as  he  had  been,  but  worked 
when  he  could ;  that  the  son  used  to  con- 
tribute to  his  support;  that  five  or  six  years 
previously,  the  father  being  out  of  work  for 
six  months,  the  son  had  assisted  him  pecu- 
niarily out  of  his  earnings,  but  had  not 
done  so  since.  Held,  that  there  was  evi- 
dence for  the  jury  of  pecuniary  injury  to 
the  father  from  the  son's  death.  Hcther- 
in^ton  V.  North  Eastern  R.  Co.,  6  Am.  &• 
Eng.  R.  Cas.  490,  L.  R.  9  Q.  B.  D.  160. 

275.  Proof  of  depeiulcticc  upon 
deceased  for  support.— Under  Mansf. 
Ark.  Dig.  §  5226,  giving  a  right  of  action 
for  wrongfully  causing  death,  for  the  bene- 
fit of  the  next  of  kin,  where  the  mother 
sues  as  administratrix  for  the  death  of  her 
son,  evidence  that  she  was  dependent  upon 
him  for  support  is  admissible.  Little  Rock,M. 
R.  (S^•  T.  R.  Co.  v.  Leverett,  28  Am.  &>  Eng. 
R.  Cas.  459,  48  Ark.  333,  3  S.  W.  Rep.  50. 

Evidence  of  the  father's  physical  disa- 
bility to  labor  is  admissible  in  behalf  of  the 
mother,  as  tending  to  show  her  partial  de- 
pendence on  the  minor  son  whose  homicide 
is  complained  of.  Augusta  R.  Co.  v.  Closer, 
(Ga.)  58  Am.  &*  Ettg.  R.  Cas.  269,  18  S.  E. 
Rep.  406. 

In  an  action  by  an  administrator  against 
a  railroad  corporation  to  recover  damages 
for  negligently  and  wrongfully  causing  the 
death  of  the  intestate,  evidence  that  the 
deceased  in  his  lifetime  supported  the 
plaintiff  (his  widow)  and  her  children,  is 
not  only  admissible,  but  highly  proper,  if 
not   indispensably  necessary.    Chicago  &* 


A.  R.  Co.  V.  May,  1 5  Am.  (S-  Eng.  R.  Cas. 
320,  108  ///.  288.— Quoted  in  Pennsylvania 
Co.  V.  Keane,  143  111.  172. 

It  is  not  competent  for  the  plaintiff  to 
show  what  the  pecuniary  circumstances  of 
the  widow,  family,  or  next  of  kin  are  or 
have  been  ^ince  the  death  of  the  intestate, 
but  it  is  competent  to  show  that  the  wife, 
children,  or  next  of  kin  were  dependent 
upon  him  for  support  before  and  at  the 
time  of  his  death.  Pennsylvania  Co.  v. 
Keane,  i^^  III.  172,  32  N.  E.  Rep.  260. — 
Quoting  Illinois  C.  R.  Co.  ?/.  Baches,  55 
111.  379;  Chicago  &  A.  R.  Co.  v.  Mav,  108 
111.288.  REViEwiNGChicago&N.  W.  R.  Co. 
V.  Moranda,  93  111.  302 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Johnson,  103  III.  ^12.— Chicago  &• 
N.  W.  R.  Co.  V.  Howard,  6  ///.  App.  569. 
Chicago,  R.  I.  &^  P.  R.  Co.  v.  Henry,  7  III. 
App.  322. 

In  an  action  by  an  administrator  for 
causing  the  death  of  his  intestate,  a  brake- 
man,  it  is  not  necessary  to  prove  the  amount 
that  the  intestate  had  been  contributing  to 
the  support  of  the  next  of  kin,  in  order  to 
recover  substantial  damages,  where  there  is 
evidence  that  he  actually  did  contribute  to 
such  support,  and  that  the  next  of  kin  was 
in  need  of  financial  aid.  Ohio  &*  M.  R. 
Co.  V.  Wangelin,  43  ///.  App.  324. — Quot- 
ing Chicago  &  A.  R.  Co.  v.  Shannon,  43 
111.  346. 

Except  so  far  as  regulated  by  the  statute 
which  declares  that  the  pecuniary  compen- 
sation for  loss  of  life  to  the  next  of  kin 
must  be  "  fair  and  just,"  the  amount  of  such 
damages  must  be  left  largely  to  the  discre- 
tion of  the  jury  in  each  case.  Ohio  i^*  M. 
R.  Co.  V.  Wangelin,  43  ///.  App.  324. — 
Quoting  Chicago  v.  Keefe,  114  111.  230. 

Evidence  was  properly  admitted  to  show 
plaintiff's  health,  prospects,  and  pecuniary 
condition,  and  her  need  and  prospects  of 
receiving  assistance  from  deceased,  her  de- 
pendence upon  him,  his  ability  to  contrib- 
ute, and  his  willingness  to  do  so.  Missouri 
Pac.  R.  Co.  V.  Peregoy,  36  Kan.  424,  14  Pac. 
Rep.  7. 

Where  the  action  is  for  causing  the  death 
of  a  child,  and,  under  the  statute,  the  dam- 
ages go  to  the  surviving  parents,  evidence 
of  their  health  and  means  of  support,  and 
any  other  facts  tending  to  show  that  they 
will  need  the  services  of  the  deceased,  or 
that  they  will  suffer  pecuniary  loss  from  his 
death,  is  proper.  Ewen  v.  Chicago  &•  N, 
W.R.  Co.,  38  Wis.  613. 
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In  an  action  by  a  mother,  as  administra- 
trix, to  recover  for  the  wrongful  death  of 
lier  son,  a  bralceman,  the  evidence  siiowed 
tiiat  he  was  iier  only  child,  and  at  the  time 
of  his  death  was  twenty-one  years  old,  in  per- 
fect iiealth,  and  earning  seventy- five  dollars 
a  month ;  that  out  of  this  he  gave  his  mother 
thirty  dollars  a  month,  and  prior  to  his 
railroad  engagement,  when  his  wages  were 
about  sixty  dollars  per  month,  he  gave  her 
twenty-five  dollars.  /A'/*/,  sufficient  to  show 
pecuniary  damage  to  the  plaintiff.  Southcr)i 
J'ac.  Co.  V.  Laffcrty,  57  Fed.  Kep.  536. 

The  plaintiff,  as  administrator,  sued  the 
defendants,  under  the  provisions  of  Lord 
Campbell's  Act  (9  &  10  Vict.  c.  93),  to  re- 
cover damages  for  the  death  of  his  son, 
who  had  been  killed  by  their  negligence. 
At  the  trial  the  plaintiff  gave  evidence  to 
the  effect  that  he  was  nearly  blind,  and  was 
injured  in  his  leg  and  hands,  and  that  the 
deceased  was  always  very  kind  to  him,  and 
used  to  contribute  to  his  support  five  or  six 
years  ago  when  he  required  it.  Held,  upon 
the  above  facts,  that  there  was  some  evi- 
dence for  the  jury  of  a  reasonable  expecta- 
tion of  benefit  from  the  continuance  of  the 
son's  life,  entitling  the  plaintiff  to  sue  under 
9  &  10  Vict.  c.  93.  Hethcrington  v.  North 
Eastern  R.  Co.,  ^\  L.J.  Q.  B.  D.  495,  4  Ry. 
«5-  C.  T.  Cas.  XV. 

270.  Showing  tlie  habits  and  cliar- 
ncter  of  deceased. — In  an  action  for 
damages  resulting  from  the  death  of  a 
parent  and  husband,  evidence  as  to  the 
business,  education,  and  habits  of  sobriety 
and  economy  of  the  deceased  is  admissible. 
Taylor  v.  Western  Pac.  R.  Co.,  45  Cal.  323. 

It  is  competent  to  prove  the  age,  strength, 
health,  skill,  industry,  habits,  and  character 
of  the  deceased,  with  a  view  to  arrive  at 
his  pecuniary  worth  to  his  family.  Kesler 
v.  Smith,  66  N.  Car.  154.— Reviewed  in 
Kansas  Pac.  R.  Co.  v.  Lundin,  3  Colo.  94. — 
Chicago  &>  G.  W.  R.  Co.  v.  Travis,  44  ///. 
App.  466.— Reviewing  Illinois  C.  R.  Co.  v. 
Weldon,  52  111.  290;  Illinois  C.  R.  Co.  v. 
Baches,  55  III.  379. —  Van  Gent  w.  Chicago, 
M.  &•  St.  P.  R.  Co.,  80  Iowa  526.45  N.  W. 
Rep.  913.— Following  Simonson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  49  Iowa  92  ;  Donald- 
son V,  Mississippi  &  M.  R.  Co.,  18  Iowa  290. 

In  estimating  the  loss  to  the  next  of  kin 
of  a  railroad  employe,  his  income  may  be 
considered,  deducting  therefrom  his  per- 
sonal expenses;  but  the  amount  to  be  de- 
ducted is  not  simply  the  cost  of  his  food 


and  clothing.  The  personal  habits  of  the 
deceased,  his  station  in  life,  his  means,  and 
his  manner  of  living  may  be  proven,  and 
considered  by  the  jury  Killian  v.  Augusta 
&*  K.  R.  Co.',7g  Ga.  234.  4  S.  E.  Rep.  165. 

277.  Proof  of  deceased's  reputa- 
tion, Icindly  disposition,  etc.— Under 
Cal.  Code  Civ.  Pro.  §  377,  providing  that 
such  damages  may  be  given  for  wrongfully 
causing  death  "  as  under  all  the  circum- 
stances of  the  case  may  be  just,"  where  the 
action  is  for  causing  the  death  of  a  married 
man,  evidence  is  admissible  to  show  that  it 
was  his  custom  to  be  at  home  after  busi- 
ness hours;  that  his  domestic  relations  were 
happy,  and  that  he  was  kind  and  attentive 
to  an  invalid  wife,  and  that  he  was  a  kind 
father.  Cook  v.  Clay  St.  Hill  R.  Co.,  6  Am. 
&*  Eng.  R.  Cas.  175,  60  Cal.  604.— Follow- 
ing Beeson  v.  Green  Mountain  Gold  Min. 
Co.,  57  Cal.  20.— Distinguished  in  Munro 
V.  Pacific  Coast  D.  &  R.  Co.,  84  Cal.  515,  24 
Pac.  Rep.  303;  Morgan  v.  Southern  Pac. 
Co.,  95  Cal.  510;  Webb  v.  Denver  &  R.  G. 
W.  R.  Co.,  7  Utah  17. 

In  an  action  against  a  railway  company 
for  the  pecuniary  damages  caused  to  plain- 
tiff by  the  negligent  killing  of  her  husband, 
a  witness  of  plaintiff  was  properly  allowed 
to  state  that  the  husband  was  kind  and  af- 
fectionate to  his  family,  and  was  an  indul- 
gent father  and  husband.  Missouri  Pac.  R. 
Co.  V.  Bond,  2  Tex.  Civ.  App.  104,  20  5.  W. 
Rep.  930. 

In  an  action  for  causing  the  death  of  a 
brakeman  evidence  as  to  his  being  a  good 
railroad  man  is  not  admissible  on  the  ques- 
tion of  contributory  negligence;  but  it  is 
admissible  on  the  question  of  damages. 
Wells  V.  Denver  &*  R.  G.  W.  R.  Co.,  7  Utah 
482,  27  Pac.  Rep.  688. 

278.  Proof  of  deceased's  capacity 
for  1>iisiness,  making  money,  etc.— 
The  evidence  showing  that  the  deceased  had 
been  a  farmer  since  arriving  at  years  of 
maturity,  and  had  never  followed  any  other 
vocation,  it  was  proper  to  prove  his  mental 
and  physical  capacity  in  order  to  show  his 
ability  to  earn  money  as  a  farmer;  but  it 
was  not  admissible  for  witnesses  to  give 
their  opinions  as  to  the  value  of  his  services 
in  occupations  in  which  he  had  never  en- 
gaged. Atlanta  &•  W.  P.  R.  Co.  v.  Ne^v- 
ton,  85  Ga.  517,  II  S.E.  Rep.  776.— Quoting 
Mansfield  C.  &  C.  Co.  v.  McEnery,  36  Am. 
Rep.  664. 

It  is  incompetent  to  prove,  as  bearing  on 
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the  measure  of  damages,  the  value  of  the 
crops  produced  by  deceased,  as  a  farmer, 
for  one  or  more  years  prior  to  his  death. 
Louisville  &*  N.  R.  Co.  v.  Howard,  90  Tenn, 
144,  19  5.  IV.  Rip.  116. 

Evidence  that  the  deceased  person  had 
engaged  at  difTercnt  times  in  various  pur- 
suits, and  of  what  he  made  or  was  capable 
of  making  in  each  (jf  these,  is  relevant,  al- 
though at  the  time  of  his  death  he  had 
ceased  for  a  number  of  years  to  act  in  one 
f)f  them,  his  capacity  to  jiursue  it  not  being 
itni)aired.  What  he  had  earned  in  it  would 
not  serve  as  a  direct  basis  for  estimating 
the  value  of  the  life,  but  might  be  looked  to 
by  the  jury  in  estimating  his  capacity  to 
command  continuous,  profitable  employ- 
ment should  he  cease  to  pursue  the  busi- 
ness vocation  in  which  he  was  engaged 
when  he  was  killed.  Evidence  that  at  that 
time  he  held  tiie  ofhces  of  postmaster  and 
tax-collector,  and  of  the  amount  of  his  in- 
come from  the  same,  would  also  be  relevant 
to  show  pecuniary  loss  for  the  unexpired 
term  of  office,  but  not  to  furnish  a  basis  of 
direct  compensation  for  any  longer  period. 
Christian  v.  Coliiinbns  &>  R.  R.  Co.,  90  Ga. 
124,  15  S.  E.  Rip.  701. 

The  damages  that  are  recoverable  for  the 
death  of  a  railroad  employe  are  limited  to 
the  present  worth  of  his  life  to  his  estate,  in 
determining  which  evidence  of  the  age  of 
the  deceased,  his  probable  duration  of  life, 
habits  of  industry  and  sobriety,  his  health, 
means,  business,  earnings,  skill  in  business, 
whether  married  or  single,  and  his  ability  to 
labor,  may  all  be  considered.  Wheelan  v. 
Chicago,  Af.  <S-  St.  P.  R.  Co.,  49  Aw.  &*  Eiig. 
R.  C(»J.  693,  85  Iowa  167,  52  N.  IV.  Rep.  119. 

In  an  action  under  Minn.  Gen.  St.  1878, 
ch.  77,  §  2,  evidence  of  the  amount  of  property 
deceased  had  acquired,  his  habits  of  indus- 
try, his  ability  to  make  money,  and  his  suc- 
cess in  business,  is  proper  as  a  basis  for  the 
damages.  Shaber  v.  .SV.  Paul,  M.  &>  AT.  R. 
Co.,  2  Am.  &'  Eng.  R.  Cas.  185,  28  Afinn. 
103,  9  A^.  W.  Rep.  575. 

In  an  action  to  recover  for  wrongful  death 
of  a  passenger,  a  wife,  it  is  competent  for 
the  plaintiff  to  prove  the  occupation  and 
employment  of  the  deceased  to  show  her 
general  capacity  to  earn  money,  and  her  re- 
lation to  her  family.  Tilliy  v.  Hudson  River 
R.  Co. ,  24  A^.  V.  47 1 ,  23  Ho-iU.  Pr.  363. 

In  an  action  by  a  father  as  administr.itor 
of  his  wife,  alleged  to  have  been  killed  by 
the  defendant's  neg.Wgence,  evidence  in  re- 


lation to  the  capacity  of  the  mother  to 
transact  business  and  make  money,  is 
proper,  as  aiding  the  jury  in  arriving  at  a 
correct  result  in  regard  to  the  pecuniary 
benefit  which  the  mother  was  to  her  chil- 
dren, and  her  capacity  to  bestow  such  train- 
ing and  education  as  would  be  pecuniarily 
serviceable  to  the  children  in  after  life. 
Tillcy  V.  Hudson  River  R.Co.,  29  X.  )'.  252. 

In  an  action  under  Bat.  N.  Car.  Rev.  ch. 
45,  §  121,  for  damages  resulting  from  death 
caused  by  ncglif;encc,  the  rule  is  that  the 
reasonable  expectation  of  pecuni.-iry  advan- 
tage from  the  continuance  of  the  life  of  the 
deceased  is  tlie  guide  to  the  jury  in  estimat- 
ing the  amount  of  damages;  and  to  this 
end  evidence  of  the  age,  habits,  industry, 
means,  and  business  of  the  deceased  is  in- 
dispensable. Burton  v.  Wilmington  &^  W. 
R.  Co.,  82  N.  Car.  504. 

In  an  action  by  the  widow  of  an  engineer 
for  the  death  of  her  husband  it  is  compe- 
tent to  show  that  he  was  temperate  and 
regular  in  his  habits,  as  beating  on  his 
capacity  for  labor  as  well  as  skill  in  his  art, 
business,  or  profession,  in  order  to  show 
whathe  was  capable  of  earning.  East  Tenn., 
V.  &*  G.  R.  Co.  V.  Gurley,  17  Am.  &•  Eng. 
R.  Cas.  568,  12  Lea  (Tenn.)  46. 

In  an  action  for  causing  the  death  of  a 
railroad  employe  it  is  not  competent  to 
show,  for  the  purposes  of  affecting  the  dam- 
ages, that  the  deceased  was  in  the  line  of 
promotion,  and  would  have  received  greater 
wages  if  he  had  lived  and  the  promotion 
had  come.  Bro^vn  v.  Chicago,  R.  I.  &*  P. 
R.  Co.,6\  lyiva  652,  21  N.  \V.  Rep.  193.— 
Followed  in  Chase  v.  Burlington,  C.  R. 

6  N.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  148,  76 
Iowa  675,  39  N.  W.  Rep.  196. 

270.  Sliowiiij;  tlic  a(i:cs  and  num- 
ber of  deceased's  children.* — A  widow, 
suing  for  the  death  of  her  husband,  an  em- 
ploye, may  testify  as  to  the  number  of  her 
infant  children  that  the  husband  had  been 
supporting,  and  the  burden  of  which  sup- 
port was  cast  on  her  by  his  deatli.  Soeder 
V.  St.  Louis,  I.  AI.  &'  S.  R.  Co.,  100  AIo.  673, 
13  S.  IV.  Rep.  714.— Applied  in  O'Mellia 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  115 
Mo.  205. — Breckenfelder  v.  Lake  Shore  Sr' 
AI.  S.  R.  Co.,  79  Mich.  560,  44  A^.  W.  Rep. 
957.     Louisville,  C.  <S>»  L.  R.  Cu.  v.  Mahony, 

7  Bush  (Ky.)  235.  — Reviewed  in  Louisville 

*  Evidence  as  to  age  and  number  of  children 
and  their  treatment  by  deceased,  see  54  Am.  & 
En'g.  R.  Cas.  99,  abstr. 
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&  N.  R.  Co.  V.  Mitchell,  87  Ky.  327.  8  S.  W. 
Rep.  706.—  Tethenm)  v.  St.  Joseph  &*  D.  M. 
K.  Co.,  98  Afo.  74,  II  S.  W.  Rep.  310.— Ap- 
PMKi)  IN  O'Mellia  z'.  Kansas  City,  St.  J.  & 

C.  B.  K.  Co.,  115  Mo.  205.  Distinguished 
IN  llawesf.  Kansas  City  Stock  Yards  Co., 
103  Mo.  60.  Foi.Lowiiu  IN  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Wilson,  48  Fed.  Rep.  57, 

4  U.  S.  App.  25,  I  C.  C.  A.  25.      OVKRRULKD 

IN  Goss  V.  Missouri  Pac.  R.  Co.,  50  Mo. 
App.  614. — Sclilereth  v.  Missouri  Pac.  R. 
Co.,  115  Mo.  87,  21  5.  IV.  Rep.  mo. 
OMellia  v.  Kansas  City,  St.  J.  <S^  C.  B.  R. 
Co.,  \\i  Mo.  205,21  5.  W.  Rep.  503. — Ap- 
Pi.YiNG  Soeder  7/.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  100  Mo.  673  ;  Tetherow  v.  St.  Joseph  & 

D.  M.  R.  Co.,  98  Mo.  7\.— Chilton  \.  Union 
Pac.  R.  Co.,  8  Utah  47,  29  Pac.  Rep.  963. 
Baltimore  &•  O.  R.  Co.  v.  Sherman,  30 
Gratt.  ( Va.)  602.  Atchison,  T.  &>  S.  F.  R. 
Co.  V.  Wilson,  48  Fed.  Rep.  57,  4  U.  S.  App. 
25,  I  C.  C.  A.  25.— Following  Tetherow  z/. 
St.  Joseph  &  D.  M.  R.  Co.,  98  Mo.  84,  11  S. 
W.  Rep.  310. 

//  seems  that  where  the  jury  is  properly 
instructed  as  to  the  allowance  of  damages 
it  is  not  error  to  fully  advise  the  jury  by 
evidence  of  the  exact  situation  of  the  de- 
ceiised,  his  occupation,  earnings,  age, 
health,  habits,  family,  and  estate.  Donald- 
son V.  Mississippi  &^  M.  R.  Co.,  18  loiua 
280. — Followed  in  Van  Gent  v.  Chicago, 
M.  &  St.  P.  R.  Co., 80  Iowa  526. 

Evidence  of  the  number  of  children  left 
by  the  deceased  is  inadmissible,  as  irrele- 
vant and  calculated  to  mislead  the  jury. 
Kesler  V.  Smith,  66  N.  Car.  154.  Beems  v. 
Chicago,  R.  I.  (S^  P.  R.  Co.,  6  Am.  &•  Eng. 
R.  Cas.  222,  10  Am.  &*  Eng.  R.  Cas.  658,  58 
Iowa  150,  12  N.  W.  Rep.  222. — Reviewing 
Sinionson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  49 
Iowa  87. 

280.  Showing  value  of  deceased's 
services. — In  an  action  by  an  administra- 
tor under  Neb.  Comp.  St.  ch.  21,  to  recover 
for  the  death  of  his  intestate,  it  is  proper  to 
prove  the  value  of  the  services  of  the  de- 
ceased, which  the  next  of  kin  of  the  de- 
ceased could  reasonably  expect,  but  for  the 
injury,  would  have  been  rendered  in  their 
behalf,  the  natural  expectancy  of  life  of 
the  deceased  just  previous  to  receiving  the 
injury  which  resulted  in  her  death  having 
been  duly  shown.  Missouri  Pac.  R.  Co.  v. 
Baier,  37  Neb.  235,  55  N.  IV.  Rep.  913. 

In  an  action  by  an  administrator  for  the 
death  of  a  minor  15  years  old,  a  witness 


cannot  be  allowed  to  testify  as  to  what  the 
services  of  deceased  would  have  been  worth 
when  he  reached  the  age  of  21,  if  he  had 
lived.  A'ave  v.  Alabama  G.  S.  R.  Co.,  54 
Am.  &•  Eng.  R.  Cas.  151,  96  Ala.  264,  ii  So. 
Rep.  391. 

Where  the  damages  are  claimed  for  the 
deaiii  of  a  child  too  young  to  be  capable  of 
earning  anything,  or  rendering  services  of 
any  value,  the  value  of  its  probable  future 
services  to  the  parent,  during  its  minority, 
is  a  matter  of  conjecture,  and  may  be  de- 
termined by  the  jury  without  the  testimony 
of  witnesses.  Little  Rock  <S«»  Ft,  S.  R.  Co. 
v.  Barker,  19  Am.  &*  Eng.  R.  Cas.  195,  39 
Ark.  491. 

In  an  action  by  a  father  to  recover  for 
the  death  of  his  minor  female  child,  it  is 
proper  to  refuse  to  instruct  the  jury  that,  in 
estimating  the  damages,  they  may  consider 
the  chances  of  her  marriage  before  she  is 
21,  where  tliere  is  no  evidence  before  the 
jury  by  which  they  could  arrive  at  any 
conclusion  on  the  subject.  Seaman  v. 
Farmers'  L.  &*  T.  Co.,  1 5  Wis.  578. 

281.  Proof  of  value  of  wife's  ser- 
vices.— Where  the  action  is  for  causing  the 
death  of  a  wife,  the  surviving  husband 
should  not  be  allowed  to  testify  as  to  the 
value  of  her  services  to  himself  and  family 
per  year.  He  should  testify  as  to  the  facts 
relating  to  her  services,  and  as  to  how  much 
they  are  worth  is  a  conclusion  to  be  de- 
duced therefrom  by  the  jury.  Chicago  iS^ 
E.  I.  R.  Co.  V.  Roberts,  35  ///.  App.  137. 

It  is  not  necessary  that  he  show  that  he 
suffered  pecuniary  loss.  In  the  absence  of 
proof  to  the  contrary,  the  jury  might  infer 
that  she  was  an  industrious  and  useful  wife. 
Delaxuare,  L.  &>  W.  R.  Co.  \.  Jones,  128  Pa. 
St.  308,  \%  Atl.  Rep.  330. 

In  an  action  by  a  husband  for  the  negli- 
gent killing  of  his  wife,  evidence  is  admissi- 
ble that  after  his  marriage  there  was  a 
marked  change  for  the  better  in  his  habits 
and  pecuniary  condition,  as  afTectlng  the 
quatitwn  of  damages.  Simmons  v.  McCon- 
nell,  86  Va.  494,  \o  S.  E.  Rep.  838. 

282.  Showing  Income  or  pecuniary 
condition  of  deceased. — As  relevant  to 
the  question  of  the  amount  of  damages  the 
plaintiff  is  entitled  to  recover  for  the  per- 
sonal injuries  which  caused  his  intestate's 
death,  he  may  prove  the  intesta.te's  habits 
of  industry  and  sobriety,  his  state  of  health, 
and  his  net  income.  Richmond  6f  D.  R. 
Co.  V.  Hammond,  g^Ala.  iSi,  g  So.  Rep.  577. 
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LoiiisviUe,  E.  Sr*  St.  L.  R.  Co.  v.  Clarke,  152 
U.  S.  230,  14  Sup.  Ct.  Rep.  579. 

In  an  action  under  the  Iowa  statute  for 
causing  the  death  of  plaintiff's  intestate, 
the  measure  of  damages  is  the  sum  neces- 
sary to  compensate  the  estate  for  the  loss 
it  has  suffered  by  reason  of  the  death  of  the 
intestate;  and  in  arriving  at  such  sum,  any 
evidence  that  tends  to  show  what  his  prob- 
able future  accumulations  would  have  been, 
is  proper.  Kdley  v.  Central  R.  Co.,  5  Mc- 
Crary{U.  .S'.)  653. 

h  is  proper  for  the  purpose  of  showing 
the  reasonable  expectation  of  pecuniary 
benefit  to  the  mother  of  the  deceased,  to 
admit  evidence  of  his  pecuniary  circum- 
stances and  ability  to  make  money,  habits 
of  industry,  her  dependence  upon  him,  and 
his  assistance  and  promises  of  support,  and 
other  circumstances  of  like  character. 
Ofisahl  V.  Judtl,  30  Minn.  126,  14  N.  IV. 
Rep.  575- 

Evidence  tending  to  show  what  property 
the  deceased  had  20  years  before,  what  oc- 
cupation he  had  followed,  and  what  he  was 
worth  at  the  time  of  his  death,  is  admissible 
for  the  purpose  of  showing  the  reasonable 
expectation  of  pecuniary  benefit  to  his 
family  from  the  continuance  of  his  life. 
Phelps  \.  Winona&^  St.  P.  R.  Co.,  32  Am. 
6-  Eng.  R.  Cas.  56,  37  Minn.  485,  35  N.  W. 
Rep.  273,  5  Am.  St.  Rep.  867. 

In  a  suit  for  damages  by  the  wife  and 
mother  for  the  wrongful  killing  of  the  de- 
ceased, evidence  showing  the  ability  of  the 
deceased,  had  he  lived,  to  render  pecuniary 
aid  to  his  wife  and  mother,  is  proper, 
Dallas  &•  W.  R.  Co.  v.  Spicker,  21  Am.  &^ 
Eng.  R.  Cas.  160,  61    Tex.  427,  48  Am.  Rep. 

297. 

It  is  competent  to  prove  the  monthly 
wages  of  the  deceased,  as  well  as  his  prob- 
able chances  of  promotion  at  the  time  of 
his  death,  in  a  suit  by  the  widow  and  chil- 
dren for  damages  for  negligently  causing 
his  death.  St.  Louis,  A.  &>  T.  R.  Co.  v. 
Johnston,  78  Te.x.  536,  15  S.  IV.  Rep.  104. 

In  an  action  for  damages  by  the  widow 
and  children  of  a  man  killed  by  a  railway 
collision,  it  is  competent  to  prove  how 
much  cotton  and  corn  the  deceased  could 
raise  in  a  year,  and  how  much  he  could 
earn.  International  &•  G.  N.  R.  Co.  v. 
Ktiehn,  2  Tex.  Civ.  App.  210,  2i  S.  W.  Rep. 
58. 

Testimony  that  the  deceased  lived  many 
years  ago  in  a  state  of  squalor  and  wretch- 
3  D.  R,  D.— 56. 


edness  was  incompetent.  Walter  v.  Chi- 
cago, D.  Sr'  M.  R.  Co.,  39  IiKoa  33,  9  Am. 
Ry.  Rep.  78,  20  .//;/.  Ry.  Rep.  319. 

Evidence  of  the  pecuniary  means  of  the 
husband  at  the  time  of  his  death  is  inad- 
missible in  a  suit  to  recover  damages  for 
the  loss  sustained  by  such  death,  alleged  to 
have  been  caused  by  the  negliguiice  of  the 
defendant.  Hunn  v.  Michigan  C.  R.  Co.,  41 
Am.  (t'  Eng.  R.  Cas.  452,  78  Mich.  513,  7 
L.  R.A.  500,44  iV.  W.  Rep.  502.— Quotin(; 
Chicago  &  N.  W.  R.  Co.  v.  Bay  held,  37 
Mich.  214. 

Whether  in  an  action  for  the  negligent 
killing  of  plaintiff's  intestate,  it  is  revers- 
ible error  for  the  trial  judge  to  permit 
plaintiff  to  show  that  her  intestate  left  no 
prf)perty,  see  Koosorowska  v.  Glasser,  8  A'.  V. 
Supp.  107. 

ti83.  Sliowiii;;  expectancy  of  life, 
generally. — The  method  of  estimating 
the  pecuniary  damages,  in  actions  for  caus- 
ing death,  depends  to  a  great  extent  upon 
the  so  ind  judgment  of  the  jurors  as  to 
what  is  just,  reasonable,  and  proper  under 
all  the  circumstances,  taking  into  consider- 
ation the  age  of  the  deceased,  his  condition, 
health,  employment,  and  reasonable  expec- 
tation of  life.  Southern  Pac.  R.  Co.  v.  Laf- 
ferty,  57  Ecd.  Refi.  536. 

In  an  action  for  the  wrongful  death  of  a 
young  man,  nineteen  years  and  ten  months 
old,  it  is  error  to  permit  the  plaintiff  to 
show  the  expectancy  of  life  of  deceased  at 
the  assumed  age  of  twenty-one  years. 
Wheelan  v.  Chicago,  M.  &•  Si.  P.  R.  Co.,  49 
Am.  &*  Eng.  R.  Cas.  693,  85  Iowa  167,  52 
N.  IV.  Rep.  119. 

In  determining  the  life  expectancy  of  an 
employe,  who  is  killed  during  his  minority, 
the  evidence  should  be  based  upon  his  age 
at  the  time  of  his  death,  and  not  at  the 
time  when  he  would  reach  his  majority. 
Wheelan  v.  Chicago,  M.  &*  St.  P.  R.  Co.,  49 
Am.  &>  Eng.  R.  Cas.  693,  85  Iowa  167,  52  A^. 
W.  Rep.  119, 

On  the  question  of  damages,  plaintiff 
might  ask  a  witness  "from  his  knowledge 
of  decedent's  age,  habits,  health,  and  physi- 
cal condition,  how  long  he  would  have  been 
useful  to  his  family."  Pennsylvania  R.  Co. 
v.  Henderson,  51  Pa.  St.  315. 

284.  Life,  or  mortality  tables.* — 
For  the  purpose  of  showing  the  probable 
duration  of  the  life  of  the  deceased  refer- 

*  Life  tables  admissible  in  evidence,  see  note, 
19  Am.  &  Eng.  R.  Cas.  176. 
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ence  may  be  had  to  the  Carlisle  or  other  ap- 
proved life  tables.  Denver,  S.  P.  &*  P.  P. 
Co.  V.  Woodward,  4  Colo,  i .  See  also  Den- 
ver,  S.  P.  &•  P.  P.  Co.  v.  Woodward,  4  Colo. 
162.  Kansas  Pac.  P.  Co.  v.  Liindin,  3  Colo. 
94.— Approving  Illinois  C.  R.  Co.  v.  Bar- 
ron, 5  Wall.  (U.  S.)  104.  Reviewing  Ma- 
con &  W.  R.  Co.  7/,  Johnson,  38  Ga.  409; 
Baltimore  &  O.  R.  Co.w.  State,  33  Md.  542  ; 
Taylor  v.  Western  Pac.  R.  Co.,  45  Cal.  332 ; 
Kesler  v.  Smith,  66  N.  Car.  154;  Rose  v. 
Des  Moines  Valley  R.  Co.,  39  Iowa  247 ; 
Chicago  &  A.  R.  Co.  v.  Shainon,  43  111, 
339. — Louisville  C.  &•  L.  R.  Co.  v.  Ma/tony, 
7  Push  (A>.)  235.— Following  O'Donnell 
V.  O'Donnell,  3  Bush  216. — San  Antonio  &' 
A.  P.  P.  Co.  V.  Penndt,  76  Tex.  151,  13  .S". 
W.  Pep.  319.  McKeigue  v.  Janes7jille,  68 
Wis.  50,  31  N.  W.  Pep.  298. 

And  the  Encyclopedia  Britannica,  being  a 
familiar  work  of  science  of  unquestioned 
authority,  may  be  introduced  to  show  such 
tables.  Warden  v.  Humeston  &*  S.  P.  Co., 
76  Iowa  310,  41  N.  W  Rep.  26. 

The  computation,  however,  should  be 
made  from  the  date  of  decedent's  death,  if 
an  infant,  and  not  from  the  age  of  21,  al- 
though recovery  dates  from  that  time.  WaF- 
ters  V.  Chicago,  P.  I.  &>  P.  R.  Co.,\\  Iowa 

71. 

The  deceased  having  been  shown  to-have 
been  a  healthy,  strong  man,  and  his  age, 
occupation,  and  earning  power  having  been 
made  to  appear,  it  was  competent  to  show 
the  expectation  of  life  of  such  a  man  ac- 
cording to  the  Carlisle  tables  of  mortality. 
'einbrunner  v.  Pittsburgh  &*  W.  P.  Co.,  146 
/  a.  St.  504,  23  Atl.  Rep.  239.— Followed 
IN  McCue  V.  Knoxvilie,  146  Pa.  St.  580. 

Being  based  upon  general  population, 
and  not  upon  selected  or  insurable  lives, 
the  Carlisle  tables  are  admissible  in  such  a 
case,  as  some  evidence  competent  to  be 
considered  by  the  jury  in  determining  what 
was  the  actual  expectation  of  life  of  the 
deceased.  Steinbrunner  v.  Pittsburg  6^  W. 
P.  Co.,  146  Pa.  St.  504,  23  ////.  Rep.  239.— 
Distinguishing  Shippen's  Appeal,  80  Pa. 
St.  391. 

The  value  of  such  tables,  however,  when 
applied  to  a  particular  case,  will  depend 
very  much  upon  other  matters,  such  as  state 
of  health,  habits  of  life,  social  condition, 
et  J. ;  and  the  attention  of  juries  should  be 
called  pointedly  to  these  qualifying  circum- 
stances. Steinbrunner  v.  Pittsburgh  &-  W. 
P.  Co.,  146  Pa.  St.  504,  23  Atl.  Rep.  239. 


If  the  action  is  for  personal  injuries  not 
resulting  in  death,  the  Carlisle  tables  are 
immaterial  and  should  not  be  introduced  in 
evidence.  Nelson  v.  Chicago,  P.  I.  &•  P. 
R.  Co.,  38  lou/a  564.— Disapproved  in 
Knapp  z/.  Sioux  City  &  P.  R.  Co.,  71  Iowa 
41,  32  N.  W.  Rep.  18.  Overruled  in 
Chase  v.  Burlington,  C.  R.  &  N.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  148,76  Iowa  675,  39  N. 
W.  Rep.  196. 

It  is  not  error  in  the  judge  on  the  trial  of 
an  action  by  a  widow  against  a  railroad 
company  for  the  homicide  of  her  husband, 
who  was  an  engineer  on  its  train,  to  pernjit 
the  "  Northampton  Tables  of  Mortality  "  to 
be  put  in  evidence  before  the  jury.  Georgia 
P.  <S>»  P.  Co.  V.  OaA's,  52  Ga.  410,  7  Am.  Py, 
Rep.  143.  Sauter  v.  Atw  York  C.  &*  H.  R. 
P.  Co..  66  A^.  Y.  50,  23  Am.  Pep.  18  ;  affirm- 
ing 6  Hun  446. 

Whether,  in  an  action  for  fatal  negligence, 
a  computation  of  the  probabilities  of  life, 
based  upon  Haswell's  tables,  is  admissible 
for  the  purpose  of  fixing  damages,  qucere, 
Klanowski  V.  Grand  Trunk  P.  Co.,  21  Am. 
&^Eng.  P.  Cas.  648,  57  Mich.  525,  24  A'.  W. 
Pep.  801. 

In  an  action  for  the  death  of  a  brake- 
man  on  a  railroad,  standard  life  tables  are 
admissible  to  show  the  probable  duration  of 
the  life  of  a  person  of  decedent's  age,  and 
thus  aid  in  estimating  the  damages,  and 
this  notwithstanding  the  hazardous  nature 
of  the  employment  of  deceased.  Coates  v. 
Purlington,  C.  P.  &*  N.  P.  Co.,  15  Am.  &* 
Eng.  P.  Cas.  265,  62  Iowa  486,  17  ..V.  W. 
Pep.  760. 

In  using  life  tables  as  a  basis  for  calcula- 
tion of  the  value  of  the  life  of  the  deceased, 
the  gross  value  when  ascertained  must  be 
reduced  to  its  present  value  to  find  the  sum 
to  be  paid  to  the  plaintiff,  his  widow.  If 
the  expectancy  of  her  husband's  life  be 
twelve  years,  the  verdict  should  be  for  a 
sum  not  larger  than  would  be  exhausted  at 
the  end  of  that  time  by  expending  each 
year  a  sum  equal  to  his  net  earnings,  the 
homicide  having  occurred  before  the  pas- 
sage of  the  statute  forbidding  any  deduc- 
tion for  his  expenses.  Atlanta  &*  W.  P.  R. 
Co.  V.  Newton,  45  Am.  &•  Eng.  P.  Cas.  211, 
85  Ca.  517,  n  5.  E.  Rep.  776. 

Where  the  evidence  showed  that  the  de- 
ceased was  twenty-five  years  of  age,  and 
that  he  was  an  active,  industrious  man,  in 
good  health,  had  a  common  education,  and 
at  the  time  of  his  death  he  was  earning 
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from  $40  to  $45  per  month,  these  facts  were 
sufficient  to  authorize  an  award  of  substan- 
tial damages,  without  the  introduction  of 
life  tables  to  show  the  probable  duration  of 
decedent's  life,  had  he  not  been  killed;  and, 
in  the  absence  of  a  claim  that  the  amount 
awarded  was  excessive,  the  verdict  should 
not  be  disturbed.  Beems  v.  Chicago,  R.  I. 
6-  P.  R.  Co.,  67  Iowa  435,  25  N.  W.  Rep. 

693- 

Where  a  father  sues  for  killing  his  son  it 
is  error  to  admit  in  evidence  mortuary  tables 
showing  the  expectation  of  life  of  the  de- 
ceased (when  living),  as  it  is  the  expectation 
of  life  of  him  who  would  soonest  die,  in 
the  ordinary  course  of  nature,  which  should 
be  made  the  basis  of  the  award  of  damages. 
The  expectation  of  the  father's  life  being 
presumably  shorter  than  the  son's,  the  ex- 
pectancy of  the  plaintiff  should  have  been 
shown  instead  of  that  of  the  deceased.  Illi- 
nois C.  R.  Co.  V.  Crudup,  63  Miss.  291. 

285.  What  may  be  shown  in  miti- 
gation of  damages,  generally.  —  The 
fact  that  the  deceased  at  the  time  he  was 
killed  was  suffering  from  a  pulmonary  dis- 
ease which  affected  the  probable  contin- 
uance of  his  life,  is  admissible  in  evidence 
for  the  defendant.  Columbus  &*  W.  R.  Co. 
V.  Brieves,  38  Am.  ^  Ettg.  R.  Cas.  136,  86 
Ala.  448,  5  So.  Rep.  864. 

The  character  of  the  deceased  as  a 
drunken,  worthless  man,  making  no  provi- 
sion for  his  family,  but  being  a  burden  to 
them  for  his  support,  is  proper  matter  to  be 
proved  in  mitigation  of  damages.  Nash- 
ville &•  C.  R.  Co.  V.  Prince,  2  Heisk.  ( Tenn.) 
580.-  Overruling  Louisville  &  N.  R.  Co. 
V.  Burke,  6  Coldw.  (Tenn.)  45.— Explained 
IN  Louisville  &  N.  R.  Co.  v.  Ccnner,  2  Baxt. 
(Tenn.)  382.  Followed  in  Nashville  &C. 
R.  Co.  V.  Stevens,  9  Heisk.  12;  East  Tenn., 
V.  &  G.  R.  Co.  V.  Mitchell,  11  Heisk.  400. 
Quoted  in  Nashville  &  C.  R.  Co.  v.  Smith, 
6  Heisk.  174.  Reviewed  in  Louisville  & 
N.  R.  Co.  V.  Gower,  31  Am.  &  Eng.  R.  Cas. 
168,  85  Tenn.  465. 

The  condition  and  conduct,  the  careless- 
ness, recklessness,  aud  the  imprudence  of 
the  deceased  may  be  considered  by  the  jury 
in  assessing  direct  pecuniary  damages  re- 
sulting to  the  party  from  the  injury,  Louis- 
ville &*  N.  R.  Co.  V.  Conner,  2  Baxt.  ( Tenn.) 
382.21  Am.  Ry.  Rep.  194.— Disapproving 
Smith  V.  Nashville  &  C.  R.  Co.,  6  Coldw. 
(Tenn.)  592.  Explaining  Nashville  &  C. 
R.  Co.  V.  Prince,  2  Heisk.  (Tenn.)  587.  FoL- 


LOWiNG  Louisville  &  N.  R.  Co.  v.  Burke. 
6  Coldw.  51.— Quoted  in  Louisville,  N.  & 
G.  S.  R.  Co.  V.  Fleming,  14  Lea  (Tenn.)  128. 

In  an  action  for  damages  by  a  widow  for 
the  negligent  killing  of  her  husband,  the 
defendant  may  obtain  answers  to  interroga- 
tories asking  for  a  copy  of  testator's  will ; 
inquiring  what  amount  of  assets  plaintiffs 
had  realized  over  and  above  all  debts  and 
liabilities  due  by  testator ;  inquiring  whether 
any  of  the  legatees  or  devisees  had  any 
further  expectations,  reversions,  or  interest 
not  included  in  the  preceding  interroga- 
tories and  which  might  be  derivable  from 
any  other  real  or  personal  estate  in  which 
testator  had  an  interest,  and  to  set  them 
forth  fully  and  their  value,  as  bearing  on 
the  measure  of  damages.  Ferrie  v.  Great 
Western  R.  Co.,  15  U.  C.  Q.  -ff.  513. 

280.  Showing  plaintiff's  pecuniary 
condition. — In  an  action  by  an  adminis- 
tratrix it  is  proper  to  show  the  amount  of 
earnings  of  the  deceased,  and  that  plaintiff 
was  his  wife,  and  that  they  had  minor  chil- 
dren. But  it  is  wholly  immaterial  whether 
such  next  of  kin  has  or  has  not  other  pecu- 
niary resources  after  his  death.  It  is  error 
to  admit  proof  that  plaintiff  and  her  chil- 
dren had  no  other  means  of  support  save 
his  daily  earnings.  Chicago  &*  N.  W.  R. 
Co.  V,  Moranda,  93  ///.  302. — Reviewed  in 
Pennsylvania  Co.  v.  Keane,  143  111.  172. 

It  is  technically  erroneous  to  admit  evi- 
dence that  the  family  of  the  deceased  were 
entirely  dependent  on  his  labor  for  support, 
though  in  the  particular  case  the  admission 
of  such  evidence  was  not  considered  as 
doing  any  harm.  Chicago,  B.  &^  Q.  R.  Co. 
V.  Johnson,  8  Am.  &•  Eng.  R.  Cas.  225,  103 
///.  512.- -Reviewed  in  Pennsylvania  Co. 
V.  Keane,  143  III.  172. 

In  a  suit  for  compensation  by  the  wife 
against  a  railroad  company  for  the  loss  of 
her  husband,  her  statements  as  to  her  pe- 
cuniary condition  are  inadmissible.  Texas 
&*  P.  R.  Co.  V.  Harrington,  21  Am.  &^  Eng. 
R.  Cas.  571,  62  Tex.  597. 

Where  the  action  is  for  the  death  of  a 
boy  eight  years  old,  it  is  competent  to  show 
that  the  mother,  to  whom  the  damages  will 
go  under  the  statute,  is  a  widow  in  poor 
health  with  little  means,  supported  largely 
by  her  friends ;  and  that  by  reason  of  the 
death  of  the  child  she  will  lose  the  benefit 
of  a  pension  that  she  had  been  drawing,  of 
two  dollars  per  month,  though  there  is  no 
allegation  in  the  complaint  that  she  would 
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lose  such  pension.  Ewen  v.  Chicago  Sr*  N. 
IV.  A\  Co.,  38  IV/s.  613.— Reviewing  Ihl  v. 
Forty-second  St.  &  G.  S.  F.  R.  Co.,  47  N. 
Y.  3>7. 

In  an  action  for  the  death  of  her  husband 
a  widow  may  show  that  she  had  no  means 
of  support  except  what  her  husband  fur- 
nished her.  Annas  v.  Milwaukee  &*  N.  R. 
Co.,  27  Am.  (S>»  Eng.  K.  Cas.  102,  67  M'is.  46, 
30  A^.   W.  Rep.  282,  57  Atn.  Rep.  3S8,  «. 

In  an  action  by  the  father,  as  adminis- 
trator, for  the  death  of  his  son,  where  there 
is  no  pretense  that  such  son,  on  account  of 
tender  years  or  want  of  mental  capacity, 
was  incapable  of  taking  care  of  himself,  the 
defendant  will  not  have  the  right  to  prove 
that  the  plaintiff  was  a  man  of  wealth  at 
and  before  the  time  of  the  accident.  Illi- 
iiots  C.  A'.  Co.  v.  Slater,  129  ///.  91,  21  iV.  E. 
Rep.  575;  affirming  28  ///.  App.  73.— Dis- 
TiNGL'iSHiNG  Chicago  &  A.  R.  Co.  v.  Greg- 
ory, 58  111.  226. 

In  such  case  the  court  properly  refused 
to  instruct  the  jury  that  the  father  was  en- 
titled to  the  earnings  and  services  of  his 
minor  son  until  the  latter  was  twenty-one 
years  of  age,  and  the  jury  had  no  right  to 
allow  to  the  estate  for  any  loss  of  services 
or  earnings  of  the  son  during  the  period  of 
his  minority.  Illinois  C.  R.  Co.  v.  Slater,  129 
///.  91,  21  N.  E.  Rep.  575;  affirming  28  III. 
App.  73. 

In  an  action  under  the  Illinois  statute  for 
wrongfully  causing  the  death  of  a  liiisband, 
for  the  benefit  of  the  widow  and  next  of 
kin,  evidence  that  the  husband  was  the  sole 
support  of  his  wife  at  the  time  of  his  death 
is  inadmissible.  She  is  entitled  to  recover 
the  same  compensation  whether  she  be  rich 
or  poor.  Pennsylvania  Co.  v.  Keane,  41  ///. 
App.  317. 

C,  who  was  twenty-four  years  old.  was 
killed  by  a  railroad  company.  The  father 
of  C,  as  the  next  of  kin,  brought  an  action 
against  the  company  f<jr  damages  under  a 
statute  which  gave  the  right  to  the  next  of 
kin  to  sue  for  such  injury.  Held,  that  evi- 
dence of  the  pecuniary  condition  of  the 
father  was  competent  as  affording  some  aid 
in  fixing  the  amount  of  damages  suffered 
by  him.  Illinois  C.  R.  Co.  v.  Crudup,  63 
Miss.  291. 

287.  Proof  of  widow's  rlKlit  to  a 
ptMiHion. — In  a  suit  by  the  administratrix 
for  the  benefit  of  the  widow  and  children 
of  a  passenger  who  was  killed  by  the  negli- 
gent  act  of    a   railroad    company  it  was 


proved  that  the  intestate  was  receiving  a 
monthly  pension  from  the  government. 
Held,  that  the  court  properly  refused  to 
admit  evidence  that  the  widow  and  minor 
children  were  upon  certain  conditions  en- 
titled in  their  own  right  to  receive  pensions 
upon  intestate's  death.  St.  Louis,  I.  M.  &* 
S.  R.  Co.  V.  Maddry,  58  Am.  &•  Eng.  R.  Cas. 
327,  57  Ark.  306,  21  S.  W.  Rep.  472. 

288.  Iiisiirniicc  on  deceased's  lif'e.*^ 
— In  an  action  for  the  killing  of  the  plain- 
tiff's testator,  evidence  that  his  life  was  in- 
sured is  not  admissible  on  the  question  of 
damages.  Kellogg  v.  New  York  C.  <S^  H.  R. 
R.  Co.,  79  N.  V.  72.— Following  Terry  v. 
Jewett,  78  N.  Y.  338. 

The  receipt  of  money  by  those  for  whose 
benefit  the  action  is  brought,  on  a  policy  of 
insurance  on  the  life  of  the  deceased,  can- 
not be  shown  to  reduce  the  amount  of  re- 
covery. Sherlock  v.  Ailing,  44  Ind.  184. — 
Quoted  in  Jeffersonville,  M.  &  I.  R.  Co.  v. 
Goldsmith,  47  Ind.  43.  Reviewed  in  Cun- 
ningham V,  Evansville  &  T.  H.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  347,  102  Ind.  478,  52 
Am.  Rep.  683. — North  Pennsylvania  R.  Co. 
v.  Kirk,  I  Am.  «S«»  Eng.  R.  Cas.  45,  90  Pa. 
St.  15.  Baltimore  &•  O.  R.  Co.  v.  W^ht- 
man,  2g  Gratt.  (Va.)  431,  17  Am.  Ry.  Rep. 
351- 

XI.  IKSTBUCTIOKS. 

I.    What  Questions  should  be  Submitted  to 
the  Jury. 

289.  Questions  of  law  for  the  court. 

— Where  the  whole  testimony  in  a  case  and 
all  legitimate  inferences  that  can  be  drawn 
therefrom  show  that  the  plaintiff's  intes- 
tate was  injured  by  reason  of  his  own  want 
of  ordinary  care,  the  question  whether  there 
was  or  was  not  negligence  on  the  part  of 
the  injured  party  is  a  question  of  law  to  be 
decided  by  the  court.  Mynning  v.  Detroit, 
L.  &>  N.  R.  Co.,  67  Mich.  677,  12  West.  Rep. 
427.  35  N.  W.  Re/>.8ii. 

Plaintiff's  intestate  attempted  to  cross 
the  track  when  a  train  was  rapidly  ap- 
proaching in  full  view,  and  when  it  was  less 
than  four  telegraph  poles,  or  about  300  feet, 
from  him,  and  caught  his  feet  when  on  the 
track  and  before  he  could  extricate  himself 
was  struck  by  the  train  and  killed.  The 
court  was  requested  to  charge  that  he  was 


*  Insurance  un  deceased's  life  as  aflectinK 
amount  of  damages  in  actions  for  causing  death, 
see  note,  la  Am.  St.  Rep.  380. 
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guilty  of  contributory  negligence  if  he  at- 
tempted to  cross  when  the  train  was  that 
distance  away,  but  the  court  declined  and 
said  that  he  would  leave  the  question  to 
the  jury.  Held,  error,  as  upon  a  conceded 
or  supposed  state  of  facts  contributory  neg- 
ligence is  one  of  law  for  the  court,  and  it  is 
error  to  leave  it  to  the  jury.  AfcP/iillips  v. 
New  York,  N.  H.  &•  H.  R.  Co.,  37  N.  Y.  S. 
R.  263,  13  A^.   Y.  Sitpp.  917. 

21*0.  Questions  of  fact  for  the  jury, 
generally. — Wtiether  a  person's  capacity 
to  earn  money  and  to  labor  successfully 
would  be  diminished  from  old  age,  and  if 
so,  how  much,  depends  largely  upon  the 
cliaracter  of  the  labor  and  the  e.Npectation 
of  life  of  the  person ;  and  it  is  proper  to 
submit  such  question  to  the  jury.  Georgia 
R.  Co.  V.  Fittinan,  73  Ga.  325. 

If  the  evidence  is  conflicting  on  the  ques- 
tion whether  the  intestate  survived  his 
injuries,  it  should  be  submitted  to  the  jury. 
Tully  V.  Fitchburg  R.  Co.,  14  Am.  &*  Etig. 
R.  Cas.  682,  134  Mass.  499. 

Whether  a  given  state  of  facts  constitutes 
negligence,  is  generally  a  question  of  law; 
but  whether  a  particular  negligence  con- 
tributed to  the  catastrophe,  is  a  question  of 
fact.  Catawissa  R.  Co.  v.  Armstrong,  52 
Pa.  St.  282. 

Where  a  witness,  standing  upon  the  side 
of  a  track,  three  fourths  of  a  mile  from  the 
plaintiff's  intestate,  testified  that  he  saw  him 
lying,  apparently  helpless,  as  he  thought, 
along  the  ends  of  the  cross-ties  beyond  the 
rails,  when  the  engine  that  ran  over  and 
killed  him  passed  the  witness,  running  at 
twenty  miles  an  hour — /u-hi,  that  the  judge 
should  have  allowed  tiic  jury  to  determine 
whether  the  engineer  could,  by  ordinary 
rare,  have  discovered,  from  his  elevated 
position  on  the  engine,  that  intestate  was 
Iving  helpless  on  the  track  in  time,  by 
prompt  and  strenuous  effort,  to  have  saved 
the  life  of  the  latter  without  putting  his 
passengers  in  jeopardy.  Deans  v.  Wihniitg- 
ton  <S-  W.  R.  Co.,  45  ^Im.  &>  F.ng.  R.  Cas. 
45,  107  A^  Car.  686,  12  .V.  /•:.  R.-p.  77.— DIS- 
TINGUISHED IN  Entry  7/.  Raleigh  it  G.  R. 
Co.,  109  N.  Car.  589;  High  t.  Carolina  C. 
R.  Co.,  112  N.  Car.  385. 

201.  Cause  of  death.— The  cause  of 
death  is  a  fact  to  be  found  by  the  jury ;  not 
a  presumption  of  law  to  be  declared  by  the 
court.  East  St.  Louis  Connecting  R.  Co.  v. 
D7uyer,  41  ///.  A/>p.  522. 

Flaintifl's    intestate,  a    brakeman    on   a 


freight  train  which  had  separated  into  two 
parts,  and  whose  duty  it  was  at  once  to  ap- 
ply the  brakes,  was  last  seen  alive  while 
standing  near  the  brake  on  top  of  a  rear 
car,  and  a  few  moments  afterwards,  the  car 
having  run  over  him,  his  body  was  found 
lying  between  the  rails.  No  one  saw  him 
fall,  and  there  was  no  evidence  as  to  the 
circumstances  immediately  attending  his 
death ;  but  it  was  shown  that  there  was  a 
footboard  across  the  top  of  the  car  for  liim 
to  walk  on,  and  a  hole  three  or  four  feet 
wide  in  the  car  which  extended  •  _>  or  under 
the  footboard,  and  the  existence  of  which 
was  known  to  the  conductor.  Held,  that 
the  question  should  have  been  submitted  to 
the  jury  whether  the  hole  in  the  roof  caused 
the  injury.  Bromley  v.  Birmingham  Mineral 

R.  Co.,gs  ^^''"-  397>  "  ^"^  ^^P-  34i.— yuor- 
ING  Burns  v.  Chicago,  M.  &  St.  P.  R.  Co.,  69 
Iowa  450;  Allen  v.  Willard,  57  Pa.  St.  374; 
Gav  V.  Winter,  34  Cal.  164;  Cordell  v.  New 
York  C.  &  H.  R.  R.  Co.,  75  N.  Y.  332. 
Revi f:\ving  Strong  v.  Stevens  Point,  62 
Wis.  255 ;  Corcoran  v.  Boston  &  A.  R.  Co., 
133  Mass.  507. 

202.  Questions  of  defendant's  neg- 
ligence and  deceased's  contrihutory 
ne jiigence.  —  What  constitutes  negli- 
gence, or  ordinary  care,  or  the  want  of  it, 
in  the  deceased,  contributing  to  his  death  ; 
and  the  reasonable  skill,  care,  and  diligence 
exercised  on  the  part  of  the  railroad  com- 
pany to  relieve  it  from  responsibility  for 
the  fatal  occurrence,  are  questions,  accord- 
ing to  the  nature  of  the  evidence,  to  be 
determined  by  the  jury  from  all  the  facts 
and  circumstances.  Cumberland  (S^  P.  A'. 
Co.  V.  State,  37  Md.  1 56.  Baltimore  (S-  O. 
R.  Co.  V.  State,  29  Md.  252.  /-'ennayde  v. 
Pacific  R.  Co.,  45  Mo.  255. 

A  nonsuit  should  only  be  allowed  where 
there  is  not  sufficient  evidence  to  show 
negligence  01^  the  part  of  the  defendant, 
or  the  evidence  of  contributory  negligence 
is  so  clear  as  to  justify  the  court  in  declar- 
ing it  such  as  a  matter  of  law  ;  but  if  there 
are  facts  and  circumstances  appearing  in 
the  evidence  which  fairly  tend  to  show  neg- 
ligence and  to  rebut  any  inference  of  con- 
tributory negli-^ence  on  the  part  of  the 
deceased,  then  both  questions  should  be 
left  to  the  jury.  Leavitt  v.  Chicago  iS~»  A'. 
W.  R.  Co.,  64  Wis.  228,  25  A'.  ffX  Rep.  4. 
Deisen  v.  Chicago,  St.  P.,  M.  6^  O.  R.  Co., 
43  Minn.  454,  45  A'.  IV.  Rep.  864.  Johnson 
V.  Chicago  &^  N.  IV.  R.  Co.,  i  Am.  6^  Eng, 
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A".  Ou.  155.  49  rf%.  529,  5  A'.  JV.  Rep.  886. 
Lavier  v.  Central  R.  Co.,  71  (7a.  222. — Fol- 
lowing Georgia  R.  &  B.  Co.  v.  Neely,  56 
Ga.  540.— Approved  in  Western  &  A.  R. 
Co.  V.  Bloom  ingdale,  74  Ga.  604. 

It  is  a  question  for  the  jury,  in  an  action 
for  tiie  death  of  a  passenger  caused  by  a 
switcli  on  a  connecting  line  being  turned 
the  wrong  way,  whether  the  company  which 
sold  the  passenger  his  ticket  and  which  ran 
its  train  over  such  connecting  line,  was 
guilty  of  negligence.  Birkett  v.  Whiteha- 
ven Junction  R.  Co.,  \H.&'  N.  T>p,  28  L.J. 
Ex.  348. 

In  an  action  for  the  death  of  a  child  who 
was  run  over  by  a  street-car  drawn  by  two 
mules,  the  evidence  tended  to  show  that 
the  deceased  with  a  companion  was  driving 
a  cow  from  a  westerly  direction  across  the 
street,  and  in  crossing  he  was  tripped  by 
the  east  mule  and  thrown  on  the  track,  and 
the  front  wheel  of  the  car  passed  over  his 
leg.  The  driver  testified  that  he  saw 
neither  of  the  boys  until  after  the  accident, 
and  there  was  also  evidence  which  tended 
to, show  that  the  attention  of  the  driver  was 
at  the  time  directed  to  some  person  stand- 
ing on  the  west  side  of  the  street.  Held, 
that  the  question  of  defendant's  negligence 
was  for  the  jury.  Senn  v.  Southern  R.  Co., 
108  Mo.  142,  18  S.  W.  Rep.  1007. 

In  an  action  for  causing  the  death  of 
plaintiff's  testator,  plaintiff's  evidence  tended 
to  show  that  the  testator  crossed  the  rail- 
road tracks  in  front  of  an  approaching 
train,  to  a  platform  constructed  for  the  ac- 
commodation of  passengers  taking  local 
trains,  and  after  reaching  and  while  stand- 
ing upon  the  platform  was  struck  by  a  car 
of  the  train  and  killed.  The  train  was  an 
express  which  did  not  stop  at  the  platform. 
The  car  projected  from  three  to  five  inches 
over  the  platform.  Held,  that  the  questions 
as  to  negligence  and  contributory  negli- 
gence were  properly  submitted  to  the  jury, 
Dohiecki  v.  Sharp,  8  Am.  &*  Eng.  R.  Cas. 
485,  88  A^.  Y.  203.— Following  Brassell  v. 
New  York  C.  &  H.  R.  R.  Co.,  84  N.  Y.  241  ; 
Weston  V.  New  York  El.  R.  Co.,  73  N.  Y. 
595.— Reviewed  in  Craig  v.  Manhattan  R. 
Co.,  13  Daly  (N.  Y.)  214. 

The  fact  that  the  platform  was  not  con- 
nected with  a  depot,  but  was  simply  for  the 
accommodation  of  a  certain  class  of  passen- 
gers, did  not  exonerate  defendant  from  lia- 
bility; it  was  not  to  be  assumed  without 
pioof,that  the  testatormust  have  known  that 


the  platform  was  for  a  train  which  he  did 
not  intend  to  take,  or  that  he  was  negligent 
in  being  there ;  and  he  had  a  right  to  assume 
that  he  could  stand  upon  the  platform 
without  being  exposed  to  unnecessary 
hazard  or  danger.  Dobiecki  v.  Sharp,  8 
Am.  &•  Eng.  R.  Cas.  485,  88  A^.   V.  203. 

Plaintiff's  intestate,  a  son  of  17,  was 
killed  after  being  employed  as  a  brakeman 
for  two  weeks.  It  appeared  that  he  was 
attempting  to  make  a  coupling  and  was 
crushed  between  the  cars  by  one  bumper 
being  lower  than  the  other  and  passing 
under  it,  and  thus  allowing  the  cars  to  come 
very  near  together.  Held,  that  the  ques- 
tions of  negligence  and  contributory  negli- 
gence were  properly  submitted  to  the  jury. 
Donohue  v.  Brooklyn  City  R.  Co.,  38  A^.  Y.  S. 
R.  485,  14  A^.  Y.  Supp.  639.— Reviewing 
AND  quoting  Ellis  V.  New  York,  L.  E.  & 
W.  R.  Co.,  95  N.  Y.  546. 

Plaintiff's  intestate  was  killed  at  .a  cross- 
ing where  standing  cars  obstructed  the  view 
and  where  gates  were  maintained.  He 
waited  until  a  train  had  passed,  and  when 
the  gates  were  raised  r^iirted  across,  but  im- 
mediately upon  passing  the  standing  cars 
he  was  struck  by  a  rapidly  backing  engine. 
It  appeared  that  the  gate  on  the  opposite 
side  lifted  to  allow  a  woman,  who  was  driv- 
ing, to  pass,  and  at  once  began  to  lower, 
and  the  gatcman  claimed  he  then  called  to 
the  intestate.  Held,  that  the  questions  of 
both  negligence  and  contributory  negligence 
were  for  the  jury.  Oldenburg  v.  New  York 
C.  6-  H.  R.  R.  Co.,  124  N.  Y.  414,  29  JV. 
Y.  S.  R.  836.  9  M.  Y.  Supp.  419. 

Plaintiff  owned  a  coal  and  lumber  y.ird,  in 
which  his  son  was  employed,  and  through 
which  a  siding  ran  to  plaintiff's  warehouse. 
A  lumber  car  had  been  left  standing  on 
the  siding  longer  than  the  rules  of  the  com- 
pany allowed.  It  was  not  sufficiently 
blocked,  and  had  a  defective  brake.  A  train 
was  moved  on  to  the  siding,  starting  the 
lumber  car,  which  ran  into  the  warehouse, 
killing  plaintiff's  son,  who,  attracted  by 
the  noise  of  the  moving  car,  hurried  into 
the  warehouse  to  see  the  cause.  Held, 
that  it  was  properly  left  to  the  jury  to  pass 
upon  the  negligence  of  the  railroad  and  the 
contributory  negligence  of  the  deceased. 
North  Pa.  R.  Co,  v.  Kirk,  1  Am.  &•  Eng.  R. 
Cas.  45,  90  Pa.  St.  1 5. 

293.  where  there  is  a  conflict 

of  evidence. — In  an  action  to  recover 
damages  from  a  railroad  company  for  caus- 
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ing the  death  of  a  brakeman  it  appeared 
that  the  cause  of  the  accident  was  a  flaw  or 
crack  in  the  brake.  The  evidence  was  con- 
flicting as  to  whether  this  flaw  or  crack 
could  have  been  discovered  by  the  exercise 
of  reasonable  care  on  the  part  of  the  com- 
pany. Held,  that  this  question  was  properly 
left  to  the  jury.  Leahy  v.  Southern  Pac.  R. 
Co.,  \l  Am.&*  Eng.  R.  Cas.  230,  65  Cal.  1 50, 
3  Pac.  Rep.  622. 

Deceased  was  killed  while  driving  over  a 
public  crossing  by  collision  with  an  engine 
and  tender  which  were  running  backwards. 
One  of  the  plaintiff's  witnesses  testified  that 
he  was  present  at  the  time  of  the  accident ; 
that  no  whistle  was  blown  and  no  bell  rung, 
and  that  there  was  no  light  on  the  back  of 
the  tender.  His  testimony  was  distinctly 
contradicted  by  f.'e  of  defendant's  wit- 
nesses. Held,  that  the  question  whether 
the  defendant  was  guilty  of  negligence  was 
for  the  jury,  there  being  an  irreconcilable 
conflict  in  the  evidence.  State  v.  Union  R. 
Co.,  42  Ant.  &•  Eng.  R.  Cas.  167,  70  A/d.  69, 
18  Atl.  Rep.  1032.— Distinguishing  State 
V.  Baltimore  &  P.  R.  Co.,  58  Md.485  ;  Scho- 
field  V.  Chicago,  M.  &  St.  P.  R.  Co.,  114  U. 
S.  618.  Quoting  Pleasants  w.  Fant,  22  Wall. 
(U.  S.)  122. 

Plaintiff's  intestate  was  killed  at  a  city 
crossing  while  driving  at  a  slow  trot.  There 
was  evidence  that  he  looked  both  ways  for 
trains,  but  his  view  was  somewhat  ob- 
structed ;  that  the  train  approached  the 
crossing  at  the  rate  of  25  miles  an  hour, 
while  the  city  ordinance  prohibited  a  rate  of 
more  then  five  miles  an  hour.  There  was 
evidence  tending  to  show  that  there  was  a 
defective  brake,  and  that  the  whistle  was 
blown  when  the  train  was  more  than  a 
block  away,  but  there  was  a  conflict  of  evi- 
dence whether  any  other  signals  were  given 
between  that  point  and  the  crossing.  Held, 
that  the  questions  of  negligence  and  con- 
tributory negligence  were  properly  left  to 
the  iury.  Towns  v.  Rome,  IV.&^O.  R.  Co., 
28  a:  Y.  S.  R  1 24,  54  Hun  638, 4  S/lv.  Sup.  Ct. 
332,  8  A^.  Y.  Supp.  137  ;  ajjfirmed  in  124  A^. 
Y.  642,  mem.,  36  A^.  Y.  S.  R.  1015. 

A  fireman  was  killed  by  the  collapsing  of 
the  crown  sheet  of  the  boiler  of  his  engine 
while  taking  in  water.  The  company  was 
charged  with  negligence  in  failing  to  prop- 
erly inspect  the  engine  before  it  was  sent 
out,  and  it  was  charged  that  the  crown 
sheet  had  been  burned  before  the  fireman 
took  charge  of  it  for  the  trip ;  but  upon  both 


of  these  qucstiur.s  the  evidence  was  con- 
flicting. Hild,th.a  the  question  of  the  com- 
pany's negligence  was  properly  submitted 
to  the  jury.  Hudson  v.  Rome,  W.  (S>»  0.  R. 
Co.,  73  Hun  (N.  Y.)  467, 26  A'.  Y.  Supp.  3S6, 
56  .V.  Y.  S.  R.  39. 

In  an  action  against  a  railroad  con 
pany  to  recover  damages  for  the  death  of  a 
minor,  caused  by  a  collision  between  .1 
locomotive  owned  by  defendant  and  a 
wagon  in  which  the  minor  was  seated  with 
an  elder  brother,  there  was  evidence  that 
before  driving  on  the  track  they  stopped  to 
look  and  listen.  Held:  (i)  the  witnesses  ap- 
pearing to  differ  as  to  the  proper  place,  that 
whether  they  stopped  at  a  favorable  and 
suitable  place  to  see  and  hear  an  approach- 
ing train  could  not  be  ruled  as  a  matter  of 
law;  (2)  that  the  distance  from  the  track, 
and  the  intervening  objects  either  wholly  or 
partially  obstructing  the  view,  were  ques- 
tions to  be  considered  by  the  jury.  Phila- 
delphia &'  R.  R.  Co.  V.  Noar,  3  Pennyp. 
{Pa.)  443- 

294.  Contributory  ncglig^encc  or 
due  care  of  deceased.— (i)  General 
rules. — Whether  plaintiff's  intestate  was 
guilty  of  contributory  negligence  was  a 
question  for  the  jury.  Heudricksonx.  Great 
Northern  R.  Co.,  52  Minn.  340,  54  A^  W. 
Rep.  189.  Kcim  v.  Union  R.  &■*  T.  Co.,  90 
Mo.  314,  2  5".  W.  Rip.  427. 

Whether  the  deceased,  who  crossed  a  track 
at  a  crossing  near  the  limits  of  a  large  city, 
where  the  approaching  train  could  not  be 
easily  seen  by  him,  and  where  no  signal  was 
given,  except  the  blowing  of  a  whistle 
about  400  yards  from  the  crossing,  was 
guilty  of  contributory  nejiligence  is  a  ques- 
tion for  the  jury.  Richmond  &•  D.  R.  Co. 
\.  Johnston,  89  Ga.  560,  15  5'.  E.  Rep.  908. — 
Quoting  Richmond  &  D.  R.  Co.  v,  How- 
ard, 79  Ga.  51. 

Whether  the  deceased  should  have  waited 
for  the  approaching  train  to  pass  before  at- 
tempting to  cross  the  track  is  a  question  of 
fact  to  be  determined  in  view  of  all  the 
attendant  circumstances.  Chicago  &^  A.  R. 
Co.  V.  Adler,  39  Aw.  &^  Eng.  R.  Cas.  666, 
129  ///.  33S.  21  JV.  E.  Rep.  846 ;  affirming  28 
///.  App.  102. 

In  considering  the  question  of  ordinary 
care  and  prudence  on  the  part  of  a  person 
killed  by  being  run  over  on  a  railroad  track 
the  jury  ha^'e  a  right  to  take  into  considera- 
tion, together  with  the  other  facts  of  the 
case,  the  known  and  ordinary  disposition  of 
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men  to  guard  themselves  against  danger. 
Baltimore  &-  O.  Ji.  Co.  v.  State,  36  Md.  366. 
—  Reviewing  Northern  C.  R.  Co.  v.  State, 
29  Md.  420. 

Where  an  employe  is  killed  by  falling 
rocli  in  a  quarry,  the  question  whether  he 
knew  all  about  the  facts  and  voluntarily  as- 
sumed the  risks,  and  thus  by  his  contribu- 
tory negligence  precluded  a  recovery,  is 
for  the  jury.  Ctillen  v.  Norton,  52  Hun  {N. 
Y.)  9,  22  A^  Y.  S.  R.  221,  4  N.  Y.  Supp. 
TJ\ ;  reargt'.neiu  '  in  24  N.   Y.  S.  R. 

103,  5  iV.  Y.  S'ff- 

If    the  surrui  •  .  .:ts    and    circum- 

stances reasonably  indicate  or  tend  to 
establish  that  thr  accident  might  have  oc- 
curred without  the  r  -•rligei"''  -f  the  de- 
ceased, that  inference  Uocoitt^s  lossib'e  so 
as  to  raise  a  question  of  fact  lor  tiit  jury, 
although  there  were  no  eye-witnesses  of  the 
accident.  Wall  v.  Delaware,  L.  &•  W.  R. 
Co.,  l\Hun  (,N.  Y.)  454,  28  N.  Y.  S.  R.  132, 
7  A'.  F.  Supp.  709;  affirmed  in  125  N.  Y. 
727,  mem.,  35  N.  Y.  S.  R.  995. — Following 
Coppins  V.  New  York  C.  &  H.  R.  R.  Co., 
48  Hun  292;  Palmer  z/.  New  York  C.  &  H. 
R.  R.  Co.,  112  N.  Y.  234.  Quoting  Tol- 
man  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  98  N. 
Y.  203;  Greany  7/.  Long  Island  R.  Co.,  loi 
N.  Y.  419;  Parsons  7f.  New  York  C.  &  H. 
R.  R.  Co.,  113  N.  Y.  364. 

If  the  undoubted  evidence  clearly  shows 
any  fact  which  proves  that  deceased  was 
guilty  of  concurring  negligence,  the  court 
should  say  there  can  be  no  recovery ;  but  if 
the  fact  relied  on  to  establish  negligence  is 
doubtful,  the  case  sliouk!  be  submitted  to 
the  jury,  rcnmylvania  R.  Co.  v.  Fortncy, 
I  Am.  <S^  Eng.  R.  Cas.  128,  90  Pa.  St.  323. 

(2)  Illustrations.  —  Defendant  company 
maintained  a  building  and  platform  adapted 
for  the  use  of  passengers  at  a  point  500  feet 
from  where  its  track  crossed  another  rail- 
road, where,  by  law,  its  trains  were  required 
to  stop ;  but  no  tickets  were  sold  nor  trains 
advertised  to  stop  at  the  place.  Plaintiff's 
intestate,  who  was  a  passenger,  left  the  train 
at  this  point,  but  on  the  opposite  side  of  the 
platform,  and  was  killed  by  a  passing  train 
on  a  parallel  track.  Held,  thai  the  question 
of  the  company's  liability  was  projierly  left 
to  the  jury.  McKimble  v.  Boston  .5^  M.  R. 
Co.,  24  Am.  &*  Eng.  R.  Cas.  463,  141  Afass. 
463, 5  A^.  E.  Rep.  804.— Following  McKim- 
ble V.  Boston  &  M.   R.  Co.,  139  Mass.  542. 

Plaintifl's  intestate  was  killed  at  night 
while  on  a  crossing  near  a  station,  by  an 


engine  which  was  moving  about  6  miles  an 
hour,  without  signals,  and  pushing  a  coal 
car  in  front  of  it,  on  which  tiiere  was  no  light 
nor  watchman.  The  evidence  tended  to 
show  that  the  engine  could  have  been 
stopped  within  from  20  to  35  feet,  and  that 
an  engineer,  with  a  good  headlight,  could 
see  from  150  to  200  feet  ahead  of  him,  while 
the  noise  from  the  movement  of  the  engine 
and  car  could  have  been  heard  100  feet. 
There  was  also  evidence  that  a  headliglit 
on  the  engine  would  tend  to  dazzle  the 
sight  and  prevent  one  from  seeing  the  car 
it  was  pushing,  and  that  a  person  at  night 
could  not  tell  from  the  headlight  alone 
whether  the  car  was  moving  toward  him  or 
not.  Held,  that  the  question  of  the  con- 
tributory negligence  of  the  deceased  was 
for  the  jury.  Scoville  v.  Hannibal  &>  St.  J. 
R.  Co.,  22  Am.  &•  Eng.  R.  Cas.  534,  81  Mo. 

434- 

Plaintiff's  intestate  approached  a  crossing 
where  there  were  four  tracks,  and  stopped 
on  the  first  one,  which  was  used  for  the 
storage  of  cars,  and  not  for  passing  trains, 
when  a  backing  train  on  another  track 
struck  a  cart  and  propelled  it  against  him 
with  such  force  as  to  produce  death.  Held, 
that  whether  he  used  proper  care  in  stop- 
ping where  he  did  was  a  question  for  the 
jury,  and  it  could  not  be  declared  contribu- 
tory negligence  as  a  matter  of  law.  Quill 
V.  New  York  C.  &^  H.  R.  R.  Co.,  16  Daly 
(A'.  Y.)  313,  32  N:  Y.  S.  R.  612,  11  A'.  1'. 
Supp.  80  ;  affirmed  in  126  A'.  Y.  629,  mem., 
36  A'.   Y.S.  R.  1012. 

Plaintiff's  intestate  at  first  rejected  the 
advice  of  his  physician,  and  refused  to  have 
his  injured  leg  amputated ;  he  died  about  ten 
days  after  the  accident.  The  physician  swore 
that  amputation  would  have  improved  his 
chances,  but  also  said  that,  within  his  own 
experience,  there  had  been  cases  where, 
under  advice  and  in  the  face  of  such  objec- 
tion, amputation  had  been  omitted  and  the 
limb  saved.  Held,  that  the  refusal  of  the 
intestate  could  not  be  said  to  be,  as  a  mat- 
ter of  law,  negligence.  Sullivan  v.  Tioga 
R.  Co.,  112  A'.  Y.  643,  20  A^.  E.  Rep.  569,  21 
N.  Y.  S.  R.  827,  8  Am.  St.  Rep.  793 ;  affirm- 
ing  44  Hun  304,  7  A^.  Y.  S  R.  627,  12  Civ. 
Pro.  301. 

Plaintiff's  intestate  stopped  at  a  crossing 
until  a  train  passed,  and  then,  in  attempting 
to  cross,  was  struck  by  an  engine  which  fol- 
lowed the  train  about  50  feet  behind.  He 
was  a  deaf  mute,  and  the  accident  occurred 
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at  a  street  crossing  about  midnight  when  it 
was  very  dark,  and  the  engine  was  backing 
at  the  rate  of  20  miles  an  hour,  with  110 
headlight  on  its  tender,  while  a  city  ordi- 
nance prohibited  a  rate  of  more  than  eight 
miles  an  hour.  There  was  also  evidence 
that  a  flagman  was  stationed  at  the  cross- 
injj;,  but  wiis  not  there  at  the  time  of  the 
accident,  //e/t/,  that  the  questions  of  neg- 
ligence and  contributory  negligence  should 
have  been  left  to  the  jury.  IValdele  v.  A^cw 
York  C.  &-H.  A\  A\  Co.,  19 Hun  (.V.  V.)  69. 

Plaintiff's  intest.  te  was  killed  while  driv- 
ing a  loaded  wagon  across  defendant's 
tracks  at  a  city  crossing  and  while  walking 
at  tlie  side  of  his  wagon,  which  obstructed 
his  view  of  an  approaching  train  to  the  east. 
When  he  was  near  the  crossing  the  gates 
were  up,  but  as  he  approached  it,  the  first 
gate  was  up,  and  the  one  on  the  opposite 
side  had  been  lowered.  He  was  struck  by 
a  train  running  rapidly,  without  giving  the 
statutory  signals.  HeM,  that  the  question 
of  his  contributory  negligence  was  properly 
submitted  to  the  jury.  Starts  v.  Pennsyl- 
vania &^  N.  V.  C.  &"  A\  Co.,  42  A'.  V.  .S.  A\ 
457,  16  A'.  V.  Supp.  810;  affirmed  in  136  A^. 
y.  639,  mem.,  32  N.  E.  Rep.  1014,  49  A'.  Y. 
S.  R.  914. — Quoting  Palmer?'.  New  York 
C.  &  H.  R.  R.  Co.,  112  N.  Y.  234,  20  N.  Y. 
S.  R.  904;  Fitzgerald  7/.  Long  Island  R.  Co., 
lo  N.  Y.  S.  R.  433;  Piiillips  v.  New  York  C. 
&  H.  R.  R.  Co.,  25  N.  Y.  S.  R.  91. 

Plaintiff's  intestate  was  killed  at  a  street 
crossing  173  feet  wide,  where  two  g:'.tcs 
were  maintained  and  operated  by  the  same 
man,  but  by  different  cranks.  It  appeared 
that  as  he  approached,  the  first  gate  was 
open,  but  the  other  was  closed.  Held,  that 
inasmuch  as  an  open  gate  is  ordinarily  an 
assurance  of  safety,  it  was  for  the  jury  to 
determine  whether  he  had  a  right  to  assume 
that  no  train  would  pass,  and  whether  he 
was  justified  in  supposing  that  the  other 
gate  would  be  lifted  as  he  approaclied  it. 
Haywood  V.  Neao  York  C.  &*  //.  A'.  R.  Co., 
35  "iV.  Y.  S.  R  748,  59  Hnn  617,  13  A^.  Y. 
Supp.  177;  affirmed  in  128  A'.  Y.  596,  mem., 
38  A^.  Y.  S.  R.  loi  I. —Quoting  Tolnian  z-. 
Syracuse,  R.  &  N.  Y.  R.  Co.,  98  N.  Y.  202 ; 
Palmer  v.  New  York  C.  &  H.  R.  R.  Co.,  112 
N.  Y.  234,  20  N.  Y.  S.  R.  904. 

Plaintiff's  intestate,  a  boy  between  8  and 
9  years  old,  was  killed  at  a  place  where  he 
was  familiar  with  the  defendant's  tracks. 
An  advertising  car  lay  on  a  branch  track 
between  two  other  tracks,  and  the  boy  was 


doing  some  errands  for  the  parties  occupy- 
ing the  car,  and  started  across  the  track 
when  an  approaching  train  was  in  full  view, 
running  at  a  speed  of  35  miles  or  more  an 
hour;  but  he  was  struck  and  killed.  Held, 
that  the  question  of  his  contributory  negli- 
gence was  properly  left  to  the  jury.  Co/lis 
V.  Ne7V  York  C.  &-  H.  R.  R.  Co.,  71  Hun  (N. 
Y.)  504,  24  A^.  Y.  Supp.  1090,  55  A^  Y.  S. 
R.  82.  —  Following  McGovern  v.  New 
York  C.  &  H.  R.  R.  Co.,  67  N.  Y.  422; 
Barry  v.  New  York  C.  &  H.  R.  R.  Co.,  92 
N.  Y.  294;  Byrne  v.  New  York  C.  &  H.  R. 
R.  Co.,  83  N.  Y.  620;  Swift  V.  Staten  Island 
R.  T.  R.  Co.,  123  N.  Y.  645.  Quoting 
Tucker  v.  New  York  C.  &  H.  R.  R.  Co.,  124 
N.  Y.  316;  Wendell  v.  New  York  C.  &  H. 
R.  R.  Co.,91  N.  Y.  428. 

The  evidence  showed  that  the  deceased 
was  shoveling  snow  from  defendant's  track 
on  a  stormy  morning,  and  was  struck  by  a 
backing  engine.  Several  witnesses  testified 
that  they  did  not  hear  any  whistle,  and  one 
testified  that  he  was  listening,  but  did  not 
hear  it.  Held,  that  the  question  of  contrib- 
utory negligence  was  for  the  jury.  Wall  v. 
Delaware,  L.  &-  IV.  R.  Co.,  7  N.  Y.  Supp. 
yog,  28  A'.  Y.  S.  R.  132,  54  Hun  454.— Quot- 
ing Tolman  v.  Syracuse,  B.  &  N.  Y.  R.  Co., 
98  N.  Y.  203. 

Plaintiff's  intestate  was  charged  with  con- 
tributory negligence  in  being  intoxicated, 
but  plaintiff  introduced  evidence  showing 
how  the  accident  occurred,  which  tended  to 
show  an  absence  of  contributory  negligence, 
and  that  the  intoxication  did  not  contribute 
to  the  accident.  Held,  that  the  mere  fact 
of  intoxication  would  not  constitute  con- 
tributory negligence  in  itself,  and  it  was 
proper  to  instruct  the  jury  that  ^it  was  for 
them  to  decide  whether  the  intoxication 
contributed  to  the  injury  ;  and  the  jury  find- 
ing that  it  did  not,  a  verdict  for  plaintiff 
should  be  upheld.  Tompkins  v.  Oswego,  15 
A^  Y.  Supp.  371,  40  A^.  Y.  S.  R.  4,  61  Hun 
619,  mem. 

A  passenger  on  a  railway  train,  after 
alighting  from  the  car  which  conveyed  him 
to  his  point  of  destination,  went  forward  to 
the  baggage  car  after  he  had  reached  the 
platform,  and,  while  engaged  in  assisting 
the  employes  of  the  road  in  getting  out  his 
baggage,  was  fatally  injured  by  the  moving 
of  the  train.  In  a  suit  for  damages  brought 
by  the  widow,  for  herself  and  her  Infant 
son — lield :  (i)  Whether  the  deceased  had  ». 
receipt,   bill    of   lading,   or    check   for   his 
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goods,  which  rendered  it  unnecessary  (or 
him  to  no  to  the  baggage  car  after  he  had 
been  safely  delivered  at  his  destination,  and 
whether  it  was  proper,  under  all  the  cir- 
cumstances of  the  case,  for  him  to  enter  the 
car  containing  his  effects,  and  see  in  person 
to  their  being  unloaded,  it  was  the  province 
of  tlie  jury  to  determine.  (2)  What  he 
should  have  done  was  what  a  prudent  man 
would  have  done  in  t".3  same  situation  ; 
and  what  was  done,  and  what  should  have 
been  d()ne,  were  bot'i  questions  for  the  jury. 
Jnfcrnatiimul  <S-  G.  N.  R.  Co.  v.  Ormond,  27 
Am.  iS-  Ehj;.  K.  Cas.  139,  64  Te.v.  485.— 
FoLLOWKU  IN  Campbell  v.  McCoy,  3  Tex. 
Civ.  App.  298. 

205.  ]>iity  of  deceased  to  stop, 
look,  and  listen.— The  question  whether 
the  deceased  ought  to  have  stopped  before 
attempting  tlie  crossing  is  one  of  fact  for 
the  jury.  Guggenheim  v.  Lake  Shore  &*  M. 
S.  R.  Co.,  2,2  Atn.  &-  Etig.  R.  Cas.  89,  66 
Afich.  1 50,  9  West.  Rep.  903,  33  N.  IV.  Rep. 
161. 

Whether  deceased  looked  and  listened,  or 
whether,  if  he  exercised  due  care  in  the  cir- 
cumstances, he  ought  to  have  seen  the  ap- 
proaching engine,  was  properly  submitted 
to  the  jury.  Zolie^vski  v.  NrM  York  C.  &' 
H.  R.  R.  Co.,  I  Misc.  (N.  Y.)  438,  51  A^.  Y. 
S.  R.  54,  21  A^.  Y.  Supp.  916.  Massoth  v. 
Delaware  &*  H.  Canal  Co.,  64  A^  Y.  524 ; 
affirming  fi  Hun  314. — Applif.D  IN  O'Mara 
V.  Delaware  &  H.  Canal  Co.,  18  Hun  (N.  Y.) 
192;  Canfield  v.  New  York  C.  &  H.  R.  R. 
Co  ,  46  N.  Y.  S.  R.  911.  QuoTKi)  IN  PufT 
V.  Lehigh  Valley  R.  Co.,  71  Hun  (N.  Y.) 
577 ;  Towns  v.  Rome,  W.  &  O.  R.  Co.,  28 
N.  Y.  S.  R.  124;  Griffith  v.  Utica  &  M.  R. 
Co.,  43  N.  Y.  S.  R.  835.  Revikwf.d  in 
Conklin  v.  New  York  C.  &  H.  R.  R.  Co..  43 
N.  Y.  S.  R.  414. 

Whether  or  not  the  deceased,  by  stopping 
and  listening,  could  have  heard  the  train, 
was,  under  the  circumstances  of  this  case,  a 
question  for  the  jury.  Petty  \.  Hannibal &* 
St.  J.  R.  Co.,  28  Am.  Sf  Eng.  R.  Cas.  618.88 

Afo.    306.— yUOTING    AND    DISTINC.UISHING 

Fletcher  v.  Atlantic  &  P.  R.  Co.,  64  Mo. 
484.  QuoTiNO  Buesching  v.  St.  Louis  Gas- 
light Co.,  73  Mo.  219.  Revirwino  Schum 
7'.  Pennsylvania  R.  Co.,  107  Pa.  St.  8. — 
Collins  v'.Nenv  York,  N.  H.  ** H.  R.  Co. . 4  A"; 
Y.  S.  R.  874,  42  //««  657,  mem.  ;  affirmed  in 
1 1 2  /V.  Y.  659.  mem.,  20  N.  E.  Rep.  412,  mem., 
20  A'.  Y.  S.  R.  977. 

Plaintiff's  intestate  was  killed  while  driv- 


ing over  a  crossing  where  the  view  was 
somewhat  obstructed  by  a  box  car  which 
lay  partly  on  the  crossing,  and  by  other  ob- 
jects. The  evidence  tended  to  show  that 
as  he  was  passing  the  car  he  stood  up  and 
looked  as  best  he  could  for  trains  ;  that  his 
ears  were  covered,  but  not  so  as  to  prevent 
his  hearing  ordinary  conversation.  Held, 
that  the  question  of  his  contributory  nig- 
ligence  was  properly  left  to  the  jury.  J'er- 
kins  V.  Bujfalo,  R.  6-  P.  R.  Co.,  10  A'.  Y. 
Supp.  356. 

Deceased  was  walking  slowly,  picking  her 
way  along  over  a  very  rough  course,  ind 
there  was  the  noise  of  a  gravel  train  to  at- 
tract her  attention,  and  in  the  direction 
from  which  the  train  that  struck  her  was 
approaching  there  were  various  obstruc- 
tions to  her  view,  and  no  signals  were  given 
of  the  approach  of  the  train.  Held,  that 
the  question  of  her  negligence  was  for  the 
jury,  although  there  was  no  direct  evidence 
that  she  looked  both  ways  before  attempt- 
ing to  cross.  Rodrian  v.  New  York,  A".  H. 
<3«.  H.  R.  Co.,  28  A^.  Y.  S.  R.  625,  7  A'.  Y. 
Supp.  811.— D1.STINOUISHING  Smedis  v. 
Brooklyn  &  R.  B.  R.  Co.,  88  N.  Y.  13. 

200.  Contributory  iie(<:ligence  of 
driver  of  vehicle.— Deceased  was  driv- 
ing a  cart  on  the  track  of  a  sfeet  railway. 
The  horse,  being  breathed  stopped,  and  he 
got  out  and  stood  by  his  head.  Seeing  a 
steam  dummy  approaching,  he  leaped  upon 
the  cart  and  endeavored  to  whip  up  his 
horse.  The  dummy  then  struck  the  cart, 
killing  him.  Held,  that  the  questions  of 
negligence  and  of  contributory  negligence 
were  both  for  the  jury.  McKeever  v.  Mar- 
ket St.  R.  Qo.,  19  Am.  <S-  Eng.  R.  Cas.  123, 
59  Cal.  294. 

A  hose-carriage,  in  response  to  a  fire 
alarm,  was  being  driven  rapidly  along  a 
street,  in  the  night-time,  and  in  attempting 
to  cross  ol)liquely  the  rails  of  a  street-car 
trick,  which  protruded  three  or  four  inches 
;,  I  V(  I'he  adjoining  street,  the  driver  was 
ti.  I :  vvn  out  and  killed.  There  was  evidence 
tending  to  show  that  he  was  familiar  with 
the  street,  and  the  condition  of  the  track. 
J/eld,  that  as  the  proof  did  not  present  a 
clear  case,  so  as  to  amount  to  negligence  in 
law,  the  question  of  negligence  should  have 
been  submitted  to  the  jury  under  appro- 
priate instructions.  Sniit/  r  Union  R.  Co., 
61  Mo.  588. 

The  driver  of  a  cart  was  killed  by  moving 
cars  while  weighing   coal   on  scales  very 
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near  the  track.  The  cars  hit  the  cart  and 
knocked  it  against  deceased,  killing  him. 
There  was  evidence  that  the  cart  projected 
a  few  inches  over  the  line  of  the  scales,  and 
that  it  had  been  left  some  ten  minutes 
longer  than  was  necessary.  Held,  that  the 
deceased's  contributory  negligence  was  for 
the  jury.  West  Chester  &^  P.  J\.  Co.  v. 
McElwee,(irj Pa.  St.  311.— Quoted  in  Solen 
V.  Virginia  &  T.  R.  Co.,  13  Nev.  106. 

297.  Contributory  ncgligreiicc  of 
employe. — Where  the  evidence  tended  to 
show  that  a  brakeman  who,  in  looking  from 
a  car  window,  received  an  injury  from  a 
water-tank  left  recently,  by  widening  of  the 
track,  at  an  unsafe  distance  from  the  side  of 
the  car,  was  in  performance  of  a  duty  arising 
out  of  the  particular  circumstances  of  his 
situation  and  connected  with  his  employ- 
ment, the  question  whether  he  exercised 
due  care  and  caution,  and  conducted  him- 
self in  the  usual  way  similar  acts  are  done 
by  persons  in  like  employment,  and  other 
considerations  of  like  character,  do  not  fall 
within  the  range  of  ordinary  observation 
and  experience,  and  should  be  submitted  to 
the  judgment  and  experience  of  the  jury, 
under  proper  instructions  from  the  court. 
Walsh  v.  Oregon  R.  <S->  A'.  Co.,  10  Or  eg.  250. 
— Quoting  Snow  v.  Housatonic  R.  Co.,  8 
Allen  (Mass.)  448. 

The  evidence  was  conflictingas  to  whether 
deceased  had  or  h.id  not,  contrary  to  rules, 
used  a  club  or  lever  to  set  up  the  brake,  this 
being  the  cause  of  the  occurrence  of  the  ac- 
cident. Held,  that  this  question  was  prop- 
erly left  to  the  jury.  Leahy  v.  Southern  Pac. 
R.  Co.,  15  Apn.  &*  Eng.  R.  Cas.  230,  65  Cal. 
150,  3  Pac.  Rep.  622. 

In  an  action  for  the  death  of  an  engineer, 
claimed  to  have  been  caused  by  the  neg- 
ligence of  certain  employes  in  leaving  a 
switch  open,  on  the  question  of  the  want  of 
due  care  on  his  part  in  approaching  the 
switch— //<•/</,  that  where  the  target,  show- 
ing whether  the  switch  was  open  or  closed, 
was  some  distance  off,  and  so  obscured  by 
smoke  and  steam  that  an  engineer  ap- 
proaching with  his  train  could  not  see  it,  a 
failure  to  stop  his  train  or  check  its  speed 
on  the  mere  suspicion  or  supposition  that 
the  switch  might  be  left  open,  is  not  con- 
clusive of  a  want  of  due  care.  Lake  Shore 
&>  Af.  S.  R.  Co.  v.  Parker,  41  Am.  <S>-  Eng. 
R.  Cas.  339,  131  ///.  557.  23  A^-  ■£"■  ^^'<-P-  237; 
affirming  33  ///.  Af>p.  405. 
Under  such  circumstances  the  engineer 


might  well  suppose  that  others  had  done 
their  duty  by  closing  the  switch,  making  it 
safe  for  him  to  proceed,  and  this  omission 
of  greater  care  on  his  part  should  not  be 
lield  such  negligence  as  to  defeat  a  recovery. 
Lake  Shore  &*  M.  S.  R.  Co.  v.  Parker,  41 
Am.  &*  Eng.  R.  Cas.  339,  131  ///.  557,  23  A'. 
E.  Rep.  237  ;  affirming  33  ///.  .,-///.  405. 

In  such  case  it  appeared  that  the  engineer 
had  his  engine  unrler  proper  control,  and 
was  running  at  a  speed  of  from  fourteen  to 
eighteen  miles  an  hour,  and  that  he  was  at 
his  proper  place  on  tlie  engine.  Held,  that 
the  question  of  whether  he  used  due  care  in 
approaching  the  switch,  and  in  failing  to 
observe  the  target,  was  one  for  the  jury,  to 
be  determined  by  reference  to  his  other 
duties  and  responsibilities,  and  from  all  the 
facts  of  the  case.  Lake  Shore  iS^  A/.  S.  R. 
Co.  V.  Parker,  41  Am.  &^  Eng.  R.  Cas.  339, 
131  ///.  557,  23  A^.  E.  Rep.  237 ;  affirming  33 
///.  Afip.  405. 

In  an  action  for  an  injury  resulting  in 
death  to  a  brakeman,  received  while  at- 
tempting to  uncouple  a  locomotive  under 
the  conductor's  orders,  another  brakeman 
was  asked:  "Do  you  know  from  your  ex 
perience  on  this  road  and  other  roads,  what 
the  general  custom  is  as  to  the  duties'of  the 
brakeman  in  obeying  the  orders  of  the  con- 
ductor?" Held,  properly  admitted  against 
defendant's  objection  that  the  rules  defin- 
ing the  duties  of  a  brakeman  were  in  print, 
since  it  did  not  appear  that  the  printed 
rules  furnished  the  brakeman  covered  the 
point  in  question,  Gorman  v.  Minneapolis 
&'  St.  L.  R.  Co.,  78  Imua  509, 43  A^.  W.  Rep. 

303- 

In  such  case  the  rear  brakeman  on  the 
train  was  properly  permitted  to  testify  that 
the  conductor,  in  the  absence  of  the  de- 
ceased, told  witness  to  tell  deceased  to  cut 
off  the  engine,  and  that  he  (witness)  told 
deceased  to  do  so,  without  telling  him  that 
the  conductor  had  so  ordered.  It  was  for 
the  jury  to  say  whether,  under  all  the  cir- 
cumstances, the  deceased  might  reasonably 
have  understood  it  to  be  an  order  from  the 
conductor.  Gorman  v.  Minneapolis  <S«  St. 
L.  R.  Co.,  78  Io7va  509,  43  A'.   W.  Rep.  303, 

Plaintiff's  intestate  was  employed  in 
tightening  the  plates  used  where  rails 
joined,  known  as  fish-plates,  on  a  yard  track. 
It  appeared  that  he  stood  on  the  track,  but 
in  order  to  do  his  work  it  was  not  necessary 
to  do  so.  A  backing  train  struck  another 
car  standing  on  the  track   and   pushed  it 
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against  him,  causing  death.  There  was  no 
braiceman  nor  lookout  on  the  car  farthest 
from  the  engine,  as  required  by  a  rule  of 
the  company.  //M,  tliat  the  question  of 
contributory  negligence  was  properly  left 
to  t lie  jury.  Noonan  v.  New  York  C.  &•  H. 
R.  R.  Co.,  42  N.  y.  S.  R.  41.  62  //««6i8,  i6 
A'.  V.  Siipp.  678;  affirmed  in  131  iV.  Y.  594, 
/;/(■///,,  42  ^V.  Y.  S.  R.  949. 

In  an  action  to  recover  for  the  death  of  a 
brukeman,  it  was  cliarged  that  the  company 
was  netjligent  in  having  a  frog  unblocked, 
in  wliicli  the  brakenian's  foot  caught  while 
he  was  uncoupling  cars;  but  it  was  claimed 
that  he  tried  to  uncouple  the  cars  while 
they  were  in  motion,  but  on  this  point  there 
was  no  positive  evidence  either  way.  Held, 
that  the  question  of  his  contributory  negli- 
gence was  for  the  jury.  Meek  v.  New  York 
C.  6-  H.  R.  R.  Co.,  69  Hun  {N.  Y.)  488,  52 
N.  Y.  S.  R.  932. 

Where  the  evidence  showed  that  a  con- 
ductor and  brakeman  together  loaded  a  car 
with  timber  and  then  started  out  with  the 
car,  and  that  from  the  negligent  loading  of 
the  timber,  it  fell  from  the  car  and  killed 
the  brakeman — /le/d,  that  the  question  of 
negligence  of  the  conductor,  and  hence  of 
the  company,  and  contributory  negligence 
of  the  brakeman,  was  properly  left  to  the 
jury.  Openshaw  v.  Utah  &*  N.  R.  Co.,  6 
Utah  132. 

298.  Safety  of  appliances  used.— 
In  an  action  for  causing  the  death  of  K., 
plaintiff's  intestate,  it  appeared  that  the 
death  was  caused  by  the  explosion  of  the 
boiler  of  a  locomotive  upon  which  K.  was 
employed  as  a  fireman.  Plaintiff's  evidence 
tended  to  show  that  the  engine  was  infirm 
and  weak,  was  frequently  and  from  neces- 
sity taken  to  the  repair  shops  for  repairs ; 
that  it  was  unable  to  hold  water,  or  sustain 
a  full  head  of  steam.  Held,  that  the  ques- 
tion of  defendant's  negligence  was  one  of 
fact  for  the  jury.  Kirkpatrick  v.  Ne^u  York 
C.&'H.  R.  R.  Co.,  79  N.  Y.  240.— Distin- 
guished IN  Coppins  V.  New  York  C.  &  H. 
R.  R.  Co.,  43  Hun  26,  6  N.  Y.  S.  R.  572. 

299.  Safety  of  track. — Whether  there 
was  a  substantial  defect  in  the  track  caused 
by  a  defective  rail  and  whether  the  deceased 
was  familiar  with  the  track  in  question 
were  questions  for  the  jury,  where  different 
conclusions  might  be  drawn  from  the  evi- 
dence thereon.  Soeder  v.  St.  Louis,  I.  M. 
&*  S.  R.  Co.,  too  A/o.  673,  13  5.  ly.  Rep. 
714. 


Owing  to  a  block  in  the  space  between 
the  main  and  the  guard-rail  on  the  track  of 
defendant's  road  being  worn,  and  a  portion 
split  off,  caused  by  the  operation  of  the 
road,  plaintiff's  intestate,  a  brakeman, 
caught  his  foot  in  said  space  and  was  run 
over  and  killed.  The  court  submitted  to 
the  jury  the  question  whether  or  not  the 
block  was  so  placed  as  to  be  dangerous  to 
brakcmen  coupling  or  uncoupling  cars  in 
the  exercise  of  ordinary  care.  Held,  that 
as  there  was  no  evidence  tending  to  show 
that  the  block  in  such  space  was  improperly 
placed,  or  so  placed  as  to  be  dangerous  to 
employes,  the  submission  was  erroneous. 
Griffith  V.  Burlington,  C.  R.  &*  N.  R.  Co., 
31  Aw.  «S-  ^ng-  R.  Cas.  227,  72  loTfa  645, 
34  A'.  IF.  Rep.  609. 

An  employe,  while  engaged  during  the 
daytime  in  the  course  of  his  employment  in 
assisting  to  pull  a  loaded  car  along  a  rail- 
road track  on  the  employer's  premises,  with 
his  back  to  the  car  and  fronting  in  the 
direction  of  a  ditch  across  the  track,  fell 
into  the  ditcli  and  was  struck  by  the  car 
and  killed.  The  ditch  was  open  and  visi- 
ble, but  unguarded,  and  the  employer  had 
caused  it  to  be  dug,  without  giving  warning 
thereof  to  his  employes,  in  such  a  way  as  to 
render  the  track  dangerous  if  used  by  them 
as  they  had  been  wont  to  use  it,  not  know- 
ing of  the  ditch.  Held,  in  an  action  under 
Mass.  St.  of  1887,  ch.  270,  §§  i  and  2,  that  it 
was  a  question  for  the  jury,  in  the  absence 
of  direct  evidence  that  the  deceased  knew 
of  the  ditch,  as  to  whether  there  was  a  de- 
fect in  the  condition  of  the  ways  used  in 
the  employer's  business  which  arose  from 
his  negligence,  and  whether  the  deceased 
was  in  the  e.xercise  of  due  care.  Gustafsen 
V.  Washburn  &»  M.  Mfg.  Co.,  1 53  Mass.  468, 
27  N.  E.  Rep.  179. 

Defendant's  road  was  constructed  over  a 
marshy  place  on  an  embankment  and 
trestle-work,  which  settled  in  time,  and  the 
company  from  time  to  time  deposited  there 
a  great  quantity  of  old  ties  and  other  com- 
bustible materials.  At  a  very  dry  time  the 
marsh  grass  and  the  old  ties  and  other  ma- 
terial took  fire,  but  it  did  not  appear 
whether  the  fire  originated  in  the  grass  or 
by  coals  dropping  from  passing  engines. 
The  track  over  the  burning  materials  gave 
way  under  a  train  and  a  brakeman  was 
killed.  Held,  that  the  question  of  the  com- 
pany's negligence  was  properly  left  to  the 
jury,  and   a  verdict   in   favor  of    plaintiff 
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should  not  be  disturbed.  Near  v.  Delaiuare 
&^  H.  Canal  Co.,  32  Hun  (N.  V.)  557;  af- 
Jiriiteil  (?)  98  A'.  V.  66},  mem. — Rkviewing 
Davis  v.  Central  Vt.  K.  Co.,  55  Vt.  84. 

In  an  action  for  the  death  of  a  brakeman, 
charged  to  have  been  due  to  the  negligence 
of  the  company  in  having  a  frog  unblocked, 
in  which  the  brakeman 's  foot  caught  while 
he  was  uncoupling  cars,  there  was  evidence 
that  there  was  a  block  in  the  frog  before 
the  accident,  and  that  it  had  been  removed 
apparently  the  day  of  the  accident.  Held, 
that  the  questions  whether  the  brakeman's 
foot  cauglit  in  the  frog  when  the  block  had 
been  taken  out,  and  whether  it  was  negli- 
gence not  to  have  it  blocked,  were  for  the 
jury.  A/eeJi-  v.  A'tw  Vori  C.  6-  //.  A'.  A'. 
Co.,  69  Hnn  (A'.  }'.)  488,  52  A^.  V.  S.  A'.  932. 

;tOO.  Sale  or  iiiiHafe  rate  of  speed. 
— Where  the  evidence  is  conflicting,  the 
question  whether  the  killing  of  plaintiff's 
intestate  was  due  to  negligence  of  the  de- 
fendant in  running  its  train  at  an  unlawful 
rate  of  speed  within  the  limits  of  a  city  is 
properly  submitted  to  the  jury.  Hoppe  v. 
Chicago,  M.  &•  St.  P.  A\  Co.,  19  Am.  &• 
Eng.  R.  Cas.  74,  61  Wis.  357.  21  A^.  IV. 
Rep.  227. 

Where  a  boy,  going  on  an  errand,  was 
killed  in  crossing  a  railroad  by  a  train  run- 
ning at  a  high  rate  of  speed,  ..1  the  out- 
skirts of  a  city,  but  where  people  frequently 
had  to  cross — field,  in  the  absence  of  any 
ordinance  regulating  the  speed,  that  it  was 
for  the  jury  to  decide  whether  the  train  was 
running  at  a  speed  that  was  safe  and  pru- 
dent. Pennsylvania  R.  Co.  v.  Le^vis,  79  Pa. 
St.  33.  —  Distinguishing  Philadelphia  & 
R.  R.  Co.  V.  Hummell,  44  Pa.  St.  375.— 
Followed  in  Philadelphia  &  R.  R.  Co.  v. 
Trout  man,  (Pa.)  6  Am.  &  Eng.  R.  Cas.  117. 

aOl.  Nefjlect  to  flafj  train.— In  an 
action  for  killing  plaintiff's  intestate,  an 
engineer,  it  appeared  that  his  train  was  be- 
hind time  and  .n  dispatcher  directed  the 
operator  at  a  certain  junction  to  flag  and 
hold  the  train  for  orders.  The  operator 
held  it  until  one  train  passed,  and  supposing 
that  was  all  that  the  dispatch  referred  to, 
allowed  it  to  move  on,  and  it  soon  collided 
with  another  train,  and  the  intestate  was 
killed.  Held,  that  the  question  as  to 
whether  the  train  dispatcher  should  have 
taken  the  additional  precaution  of  sending  an 
order  to  those  in  charge  of  intestate's  train, 
as  well  as  to  the  operator,  was  for  the  de- 
termination   of    the    jury.     Sutherland  v. 


Troy&^B.R.  Co.,  46  Hun  (X.  V.)  372,  11 
A'.  J'.  .S".  R.  S41. — Al'l'LVlNG  Sheuiian  v. 
New  York  C.  &  H.  R.  R.  Co.,  91  iN.  Y.  332 ; 
Dana  TA  New  York  C.  &.  H.  R.  R.  Co.,  92 
N.  Y.  639.— Api'liku  in  Nary  v.  New  York, 
O.  &  W.  R.  Co..  9  N.  Y.  Supp.  153. 
UOU.  Wui{;lit  of  expert  testimony. 

—  In  an  action  against  a  railway  company 
for  negligence  in  the  construction  of  their 
line,  it  was  proved  that  the  embankment 
which  had  given  way  and  caused  the  death 
of  the  party  on  whose  account  the  action 
was  brought,  was  so  constructed  that  a  pool 
of  considerable  extent  was  f(jrme(i,  in 
which  the  drainage  of  60  or  70  acres  of 
land  would  remain  and  saturate  the  railway 
track  upon  occasion  of  heavy  or  continued 
rains.  The  jury,  although  several  of  the 
most  eminent  engineers  of  the  province 
gave  their  opinion  that  the  embankment 
was  properly  and  skilfully  constructed,  and 
the  learned  judge  who  tried  the  case  cau- 
tioned them  against  valuing  such  evidence 
lightly,  gave  a  verdict  for  plaintiff.  Held, 
that  it  was  a  question  of  fact  for  the  jury. 
Braid  v.  Great  Western  R.  Co.,  10  U.  C.  C. 

P-  137. 

303.  Wlietlier  co-servauts  were 
competent. — In  an  action  for  the  death 
of  plaintiff's  intestate,  who  was  struck  and 
killed  by  defendant's  engine  upon  the  track, 
the  petition  alleged  that  defendant  was 
negligent  in  that  the  engine  was  managed 
and  controlled  by  incompetent  employes, 
and  in  that  said  employes  failed  to  see  the 
deceased  in  time  to  give  any  alarm  signal. 
The  proof  showed  that  other  persons,  who 
were  not  specially  charged  with  the  duty 
of  watching  the  track,  saw  the  rieceased  be- 
fore he  was  struck,  and  it  revealed  no  reason 
why  defendant's  employes  should  not  have 
seen  him,  and  showed  also,  that  the  man 
in  charge  of  the  engine  was  a  fireman,  and 
that  he  failed  to  stop  the  engine  with 
promptness.  Held,  that,  the  court  was  war- 
ranted, both  by  the  pleadings  and  evidence, 
in  submitting  to  the  jury  the  questions 
whether  defendant's  employes  were  negli- 
gent in  not  being  on  the  lookout  for  per- 
sons on  the  track,  and  whether  the  engine 
was  in  the  control  of  a  competent  person. 
Mc Marshall  v.  Chicai^o,  R.  I.  &•  P.  R.  Co., 
80  Io7va  757,  45  A'.    W.  Rep.  1065. 

304.  Whether  sif^nals  were  {;iven. 

—  Plaintiff's  intestate  was  killed  while 
shoveling  snow  from  defendant's  track  on  a 
stormy  morning    by  an  engine  without  a 


n^ 


i! 


S\)k 


DEATH    BY   WRONGFUL  ACT,  305-307. 


headlight,  which  was  backed  down  upon 
liim.  Defendant's  witnesses  testified  that 
the  whistle  was  blown,  but  several  witnesses 
for  plainiifl  testified  that  they  were  near 
the  place  and  did  not  hear  the  whistle. 
//f/ii,  that  the  question  whether  the  whistle 
was  blown  was  for  the  jury.  IVallw.  Dela- 
ware. L.  &•  IV.  A\  Co..  28  iV.  y.  S.  Ji.  132, 
54  Hioi  454,  7  N.  V.  Supp.  709. 

2.     What  Instructions  are  Proper. 

305.  Duty  of  the  court  as  to  in- 
structions.— In  an  action  for  the  death  of 
an  engineer,  caused  by  the  explosion  of  a 
boiler,  which  was  alleged  to  be  in  a  danger- 
ous condition,  it  is  error  to  fail  to  instruct 
the  jury  upon  the  knowledge  of  the  engi- 
neer, or  his  want  of  knowledge,  of  the  al- 
leged dangerous  condition  of  the  boiler. 
Chicago  &*  St.  L.  R.  Co.  v.  Ashling,  34  ///. 
App.  99. 

Where  an  intoxicated  passenger  was 
ejected  from  a  train  at  night  and  several 
hours  later  was  killed  by  another  train  a 
half  mile  further  on,  in  an  action  for  dam- 
ages the  attention  of  the  jury  should  have 
been  called  to  the  distance  between  the 
place  where  the  deceased  was  left  and  that 
where  he  was  killed,  the  time  which  elapsed 
between  his  removal  from  the  cars  and  his 
death,  as  presenting  a  material  question  for 
their  determination ;  whether  or  not  his 
faculties  had  so  far  recovered  with  the 
power  of  locomotion  as  to  enable  him  to 
understand  the  danger  of  being  upon  the 
track  while  the  trains  of  cars  were  passing. 
HaleS  V.  Chicago  &-  N.  W.  Ji.  Co.,  21  Iowa 

IS- 

The  plaintifT  charged  defendant  with  va- 
rious acts  of  negligence  which  defendant 
alleged  had  been  waived  by  the  deceased. 
No  evidence  of  plaintiff's  allegations  was 
introduced,  and  the  court  in  its  instructions 
withdrew  the  same  from  the  jury.  Held, 
that  under  the  circumstances  the  question 
of  waiver  was  properly  withheld  from  the 
jury.  Brooke  v.  Chicago,  R.  I.  &•  P.R.  Co., 
81  Iowa  504,  47  N.  W.  Rep.  74. 

300.  Instructions  sufficiently  fa- 
vorable to  objecting  party. — An  in- 
struction which  fairly  and  tersely  states  all 
of  the  material  facts  necessary  to  be  estab- 
lished by  the  plaintiii  to  entitle  him  to  re- 
cover is  not  objectionable  on  the  ground 
ihat  the  jury  might  fail  to  make  the  neces- 
sary  connection    between    the    prefatory 


statement,  "  If  you  shall  find  from  the 
dence,"  and  the  propositions  that  fol. 
The  defendant  cannot  complain  of  a  clause 
in  said  instruction  which  informed  the  jury 
that  to  entitle  the  plaintiff  to  recover  the 
intestate  must  have  been  "  without  any 
fault  or  negligence  on  his  part."  Pennsyl- 
vania Co.  V.  AlcCormack,  53  Am.  6^  Kng.  R. 
Cas.  107,  131  Ind.  250,  30  A'.  E.  Rep.  27. 

Defendant  company  permitted   water  to 
run    from    its    pipe   onto   a  sidewalk   and 
freeze,  and   plaintiffs  intestate  fell  on  the 
ice  and  was  killed  by  reason  of  a  tanner's 
knife,  which  he  was  carrying  wrapped  up, 
entering  his  side.     Held,  that  a  charge  that 
the  company  could  not  be  held  liable  unless 
it  appeared  that  the  freezing  of  the  water 
made  the    sidewalk  more  dangerous,  v 
sufficiently     favorable     to    the    comi 
McGoldrick  v.  New  York  C.  &*H.  R.  I< 
49  N.   y.  S.  R.  566,  66  Hun  {N.  K)  629,  20 
A^.   y.  Supp.  914. 

307.  Non-pr^udicial  or  harmless 
instructions.— In  an  action  to  recover 
for  the  death  of  plaintiff's  intestate,  who 
was  killed  while  assisting  in  loading  cars, 
the  court  instructed  the  jury  in  substance, 
that  in  order  to  recover  it  must  appear  that 
the  act  was  committed  without  the  fault  or 
wrong  of  the  intestate,  and  that  a  person 
approaching  the  track  in  sight  of  a  moving 
train  should  take  notice  of  the  fact,  and 
take  all  reasonable  care  to  avoid  injury ; 
that  it  must  appear  that  the  deceased  was 
rightfully  upon  the  track,  and  that  the 
death  must  have  been  produced  solely  by 
the  wrongful  act  of  the  company ;  that  it 
was  not  enough  to  show  the  defendant  neg- 
ligent, but  it  must  also  appear  that  the  in- 
jured party  was  not  negligent.  Held,  that 
the  company  could  not  have  been  preju- 
diced by  such  instructions.  Donaldson  v. 
Mississippi  &*  M.  R.  Co.,  18  Iowa  280. — 
Criticised  in  Sherman  v.  Western  Stage 
Co.,  24  Iowa  515.  Followed  in  Patter- 
son V.  Burlington  &  M.  R.  Co.,  38  Iowa  279 ; 
Murphy  v.  Chicago,  R.  I.  &  P.  R.  Co.,  45 
Iowa  661.  Reviewed  in  Greenleaf  v.  Illi- 
nois C.  R.  Co.,  29  Iowa  14. 

Where  the  petition  charged  negligence 
upon  the  engineer  alone,  and  the  instruc- 
tion stated  the  cause  of  complaint  was  that 
the  "  parties  in  charge  of  the  engine  "  were 
negligent — held,  that  no  possible  prejudice 
could  result  from  such  use  of  the  plural 
number,  and  that  the  variance  between  the 
petition  and  the  instruction  was  immaterial. 
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Deems  v.  Chicago,  R.  I.  &>  P.  R.  Co. ,  6 
.Iw.  &■»  Eng.  R.  Ciis.  222,  ID  Aw.  &*  Eng. 
R.  Cas.  658,  58  /owa   150,   13  A^.  W.  Rep. 

.'lOH.  Instructions  wliivli  did  not 
mislead  the  jury.  —  In  an  action  for 
causing  the  death  of  defendr  it's  intestate 
by  negligently  exploding  a  blast,  the  court 
charged  that  plaintifT  was  entitled  to  re- 
cover if  the  company,  through  its  employes, 
negligently  exploded  the  blast  as  charged  in 
the  complaint,  and  it  resulted  in  the  death 
of  the  intestate.  Hi/d,  that  the  instruction 
was  not  erroneous  on  the  ground  that  it 
withdrew  from  the  jury  the  consideration 
of  other  issues,  except  that  of  exploding 
the  blast  and  causing  the  death.  Mtimo  v. 
racific  Coast  D.  6-  R.  Co.,  84  Cal.  515,  24 
Pac.  Rep.  303. 

Where  the  negligence  on  the  part  of  a 
railroad  complained  of  consisted  in  cutting 
a  train  in  two,  and  allowing  the  rear  section 
to  run  down  a  grade,  through  a  village,  on 
a  dark  night,  uniighted  and  unattended, 
whereby  plaintiff's  decedent  was  killed,  it  is 
not  error  to  instruct  the  jury  that  there  can 
be  no  recovery  if  they  believe  that  the  kill- 
ing was  done  by  the  first  section  of  the 
train,  the  evidence  being  almost  conclusive 
that  the  killing  was  done  by  the  second 
section.  Cincinnati,  N.  O.  &*  T.  P.  R.  Co. 
V.  Conley,  {Ky.)  20  5.  IV.  Rep.  816. 

liOii.  Instructions  ns  to  cause  of 
dentil. — There  was  proof  of  deceased's 
injurybydefendant's  negligence,  and  that  he 
died  about  one  month  thereafter.  There  was 
evidence  tending  to  show  that  the  death  re- 
sulted from  this  injury,  and  other  evidence 
tending  to  show  that  it  resulted  from  inde- 
pendent pre-existing  disease.  Held,  not 
error  for  the  court  to  charge,  upon  these 
facts,  tliat  defendant  was  liable  if  the  death 
resulted  from  the  injury,  but  not  liable  if  it 
resulted  from  the  disease;  and  that  the  in- 
jury must  be  deemed  the  cause  of  the 
death,  if,  co-operating  with  the  disease,  it 
hastened  the  death,  but  not  if  it  merely 
aggravated  the  disease  without  hastening 
death.  Louisville  &*  N.  R.  Co.  v.  North- 
ington.  53  Am.&*  Eng.  R.  Cas.  262,91  Tenn. 
56.  17  S.  W.  Rep.  880,  \6L.  R.  A.  268. 

310.  Instructions  as  to  the  differ- 
ent decrees  of  nepflijrence. — The  law 
applicable  to  different  degrees  of  negli- 
gence should  be  clearly  given.  Missouri 
Pac.  R.  Co.  V.  Brown,  75  Tex.  267,  12  S.  W. 
Rep.  1 1 17. 


In  an  action  brought  under  Tex.  Rev.  St. 
art.  2899,  giving  a  right  of  action  for  caus- 
ing death  by  gross  negligence,  the  jury 
should  be  charged  that  there  can  be  no  re- 
covery unless  the  evidence  shows  gross 
negligence  on  the  part  of  the  defendant, 
and  they  should  be  told  what  constitutes 
gross  negligence.  Galveston,  If.  &^  S.  ^.  R. 
Co.  V.  Cook,  {Tex.)  16  .V.  W.  Rep.  1038.  .iaii 
Antonio  St.  R.  Co.  v.  Caillouttc.  79  Tex.  341, 
1 5  5.  VV.  Rep.  390. 

If  the  trial  judge,  after  defining  gross 
negligence  in  accurate  terms,  proceeds  to 
submit  the  question  of  fact  to  the  jury 
whether  the  deceased  was  guilty  of  groi-s 
negligence  in  attempting  to  cross  a  railroad 
irack,  and  illustrates  his  remarks  by  stating 
tlie  case  of  one  going  upon  a  track  for  the 
purpose  of  committing  suicide,  adding, 
"That  would  be  an  extreme  case  of  wilful- 
ness," such  charge  is  not  misleading  as 
leaving  the  jury  to  infer  that  there  could  be 
no  gross  negligence  on  the  part  of  the  de- 
ceased unless  she  went  upon  the  track  for 
the  purpose  of  committing  suicide.  Petrie 
v.  Columbia  &•  G.  R.  Co.,  35  Am.  &>  Eng.R. 
Cas.  430,  29  So.  Car.  303,  7  S.  E.  Rep.  515. 

311.  Instructions  ns  to  precau- 
tions to  prevent  accidents. — An  in- 
struction that  the  jury  may  find  for  the 
plaintifT,  if  the  company  was  negligent  in 
inspecting  cars  received  from  another  com- 
pany and  the  deceased  was  himself  free 
from  fault  and  negligence  in  the  use  of  the 
appliances,  is  not  open  to  the  objection 
that  it  authorizes  a  verdict  for  the  plaintiff 
upon  proof  of  the  negligence  of  the  com- 
pany or  its  agents,  without  showing  that 
the  deceased  was  exercising  due  care. 
Cincinnati,  H.  &>  D.  R.  Co.  v.  ATcMulkn,  38 
Am.  &•  Eng.  R.  Cas.  165,  117  Ind.  439,  20 
N.  E.  Rep.  287. 

An  instruction  that,  if  decedent  re- 
mained in  the  engine  cab,  in  violation  of 
the  regulations  of  defendant,  until  it  was 
too  late  for  him,  by  applying  the  brakes,  to 
have  slackened  the  speed  of  the  train  suffi- 
ciently to  avert  the  accident,  and  that  the 
engineer  knew  the  fact,  and  could,  by  the 
exercise  of  ordinary  care,  have  averted  the 
accident,  but  failed  to  do  so,  then  the  negli- 
gence of  decedent  would  not  defeat  a  re- 
covery, is  proper  when  the  evidence  shows 
that  had  the  engineer  used  the  appliances  at 
his  command  to  reduce  the  rate  of  speed 
when  he  saw  that  decedent  was  not  setting 
the  brakes,  the  accident  might  perhaps  have 
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been  avoided.  Conners  v,  Burlington,  C.  K. 
6-  A^.  li.  Co.,  {Iowa)  53  N.  W.  Rep.  1092. 

In  an  action  to  recover  for  the  death  of  a 
fireman  who  was  killed  by  reason  of  abridge 
having  washed  out,  it  appeared  that  the 
bridge  was  on  a  road  leased  and  operated 
by  defendant  company,  and  the  defendant 
was  charged  with  negligence  in  using  the 
bridge  after  it  knew,  or  ought  to  have 
known,  that  its  abutments  were  defective. 
After  instructing  the  jury  as  to  the  liability 
of  the  company  for  defects  in  a  leased 
bridge,  the  court  further  charged  that  there 
was  no  evidence  to  show  that  the  south 
abutment  was  not  properly  constructed,  and 
tliat  if  "the  abutment"  was  properly  con- 
structed and  properly  inspected,  the  com- 
pany was  not  liable.  Then  the  court  in- 
structed the  jury,  under  evidence  tending 
to  show  that  the  space  between  the  abut- 
ments was  not  sufficient  for  the  passage  of 
water,  and  concluded  by  saying,  "  it  is  for 
you  to  say  whether  the  plaintiff  has  estab- 
lished by  all  the  evidence  that  these 
abutments  were  improperly  constructed, 
and  whether  defendant  was  negligent  in 
not  finding  it  out  and  making  necessary 
repairs."  Held,  that  tlie  expression  "  these 
abutments,"  as  used  in  the  latter  part  of  the 
instruction,  only  related  to  the  amount  of 
space  between  the  abutments,  and  not  to 
the  structural  strength  of  the  south  abut- 
ment. BojiUft  v.  Delaware,  L.  &*  W.  R. 
Co.,  55  N.  V.  S.  R.  291,  72  Hun  412,  25  A^ 
Y.  Supp.  175. 

The  following  instructions  are  not  erro- 
neous in  an  action  to  recover  for  the  death 
of  a  husband  and  pasent :  "(2)  The  law,  in 
tenderness  to  human  life  and  limbs,  holds 
railroad  companies  liable  for  the  slightest 
negligence,  and  compels  them  to  repel  by 
satisfactory  proofs  every  imputation  of  such 
negligence.  When  carriers  undertake  to 
convey  passengers  by  the  powerful  but  dan- 
gerous agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  (3) 
The  Kanawha  &  Ohio  Railway  company,  as 
a  common  carrier  of  passengers,  was  bound 
to  exercise  the  utmost  degree  of  diligence 
and  care  in  safely  transporting  Daniel  Searle 
upon  his  journey.  (4)  The  slightest  n»glect 
against  which  human  prudence  ana  fore- 
sight might  have  guarded,  and  by  reason  of 
which  his  death  may  have  been  occasioned, 
renders  such  company  liable  in  damages  for 
such  death."    Searle  v.  Kanawha  &>•  O.  R. 


Co.,   yj  Am.   &•  Eng.  R.  Cas.    179,   32  IV. 
i/'a.  370,  9  5.  E.  Rep.  248. 

312.  lustriietioiis  as  to  duty  of 
employes  alter  discoveriiij^  person 
oil  track. — An  instruction  which,  refer- 
ring to  the  time  immediately  before  the 
accident  occurred,  authorizes  a  recovery,  if 
the  jury  find  that  after  the  dangerous  con- 
dition of  the  deceased  was  discovered,  or, 
by  the  exercise  of  ordinary  can*,  would 
have  been  discovered,  the  defendant  could 
have  prevented  the  accident,  is  proper 
where  the  person  injured  is  not  a  trespiissT 
on  the  railroad  track.  Keim  v.  Union  xi 
&-  T  Co.,  90  Mo.  314,  2  S.  IV.  Rep.  427. — 
Approving  Kelly  v.  Hannibal  &  St.  J.  R. 
Co.,  75  Mo.  138;  Donohue  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  91  Mo.  357.  Reconciling 
Rine  v.  Chicago  &  A.  R.  Co.,  88  Mo.  392.    . 

Where  there  is  some  evidence  tending  to 
show  that  the  deceased  might  have  been 
seen  by  the  engineer,  properly  on  the  look- 
out, in  time  to  have  prevented  the  accident, 
it  is  not  error  for  the  court  to  charge  the 
law  as  to  the  observance  of  the  statutory 
precautions  for  prevention  of  accidents. 
East  Tenn.  &>  IV.  .V.  C.  M.  Co.  v.  Winters, 
85  Tc;tn.  240,  1  .V.  ff.  A\p.  -jcp. 

Applied  to  the  killing  of  a  deaf  ai:d  dumb 
man  by  a  construction  train  running  back- 
wards, the  charge  is  correct  in  the  following 
language:  "Under  this  statute  (?'§  1208- 
1300  M.  &  V.  Code),  if  the  proof  shows 
that  the  plaintiff's  intestate  appeared  upon 
the  track  of  the  road  in  front  of  the  run- 
ning :raiii,  then  it  was  the  duty  of  the  de- 
fendant's employes  to  have  a  person  on  the 
lookout  ahead  to  sound  the  whistle,  put 
down  the  brakes,  and  use  every  possible 
means  to  stop  the  train  and  prevent  an  ac- 
cident." Knoxville,  C.  C.  &•  L.  R.  Co.  v. 
Acuff,  92  Tenn.  26.  20  5".  W.  Rep.  348. 

The  plaintiff's  petition  charged  defendant 
with  negligence  in  rapidly  running  its  cars 
over  the  deceased,  "  after  it  was  known  by 
those  in  charge  of  the  train  that  he  was  in- 
jured and  in  a  dangerous  situation."  The 
court  instructed  the  jury  that  they  would 
be  warranted  in  finding  the  defendai;^  n'^g- 
ligent  if  they  found  that  its  cars  were  run 
over  the  deceased  after  those  in  charge  knew 
that  "either  the  said  Brooke  wsis  injured 
or  was  in  a  dangerous  situation."  Held, 
that  the  instruction  was  proper,  and  that  it 
was  supported  by  evidence  that  after  the 
engineer  saw  the  lamp  carried  by  deceased 
go  over  his  head,  and  supposed    he  had 
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fallen,  and  that  there  was  trouble,  the  en- 
gine went  over  the  deceased  twice,  and  a 
stock  car  once.  Whether  the  fatal  result 
was  caused  by  the  first  or  second  movement 
of  the  train  was  immaterial.  Brooke  v. 
Chicago,  R.  I.  Sr*  P.  R.  Co.,  81  Iowa  504,  47 
N.  IV.  Rep.  74. 

313.  lustriictionsns  tunssiiiuptiou 
of  risk. — In  an  action  for  tlie  death  of  an 
employe  who  was  injured  while  attempting 
to  couple  cars,  on  the  grout>d  that  the  com- 
pany did  not  use  ordinary  care  in  the  selec- 
tion of  the  couplings,  by  reason  of  which 
the  deceased  was  killed,  an  instruction  to 
the  effect  that  the  question  of  negligence 
was  for  them  to  decide,  under  all  the  evi- 
dence of  the  case,  even  if  it  appeared  that 
the  deceased  knew  the  character,  kind,  and 
dangerous  nature  of  the  couplings,  and  that 
such  knowledge  is  a  circumstance  to  be 
considered  by  the  jury,  but  is  not  necessa- 
rily decisive,  is  correct.  Mar/in  v.  Califor- 
nia C.  R.  Co.,  94  Cal.  326,  29  Pac.  Rep.  645. 
— Followed  in  Long  v.  Coronado  R.  Co., 
96  Cal.  269. 

314.  Instructions  us  to  contribu- 
tory negligence,  generally. — Although 
the  court  charged  that  if  the  officers  of  the 
railroad  and  the  deceased  were  both  at 
fault,  the  jury  "would  be  authorized  to 
make  such  reasonable  deduction,"  yet 
where,  in  the  same  connection,  he  charged 
the  rule  of  contributory  negligence  in  the 
language  of  the  statute,  that  "  the  damages 
shall  be  diminished  by  the  jury,"  there  was 
no  error  which  requires  a  new  trial.  Georgia 
R.  Co.  V.  Pittman,  26  Am.  <S-»  Eng.  R.  Cas, 
474,  73  Ga.  325.— Followed  in  Krogg  v. 
Atlanta  &  W.  P.  R.  Co..  77  Ga.  202. 

Under  a  statutory  provision  that  in  order 
tf)  recover  for  injuries  caused  by  negligence 
it  must  ap|)ear  that  the  injured  party  was 
"without  fault,"  it  is  not  error  to  charge, 
in  an  action  for  causing  death,  that  if  the 
deceased  "immediately  or  remotely  "caused 
the  injury,  or  any  part  of  it,  there  can  be 
no  recovery.  Prather  v.  Richmond  &^  D. 
R.  Co.,  80  Ga.  427.  9  S.  E.  Rep.  530. 

Where  the  question  of  the  care  or  negli- 
gence of  the  deceased  while  upon  the  track, 
and  the  conduct  of  the  company,  are  fully 
and  fairly  before  the  jury,  the  question  of 
the  deceased's  due  care  should  be  left  to 
them  withotit  any  reference  by  the  court  to 
the  fact  that  there  was  no  direct  evidence 
of  what  lie  did  at  the  time  of  the  injury. 
Chicago,  M.  &*  Si.  P.  R.  Co.  v.  Halsey,  1 33 
3  D.  R.  D.— 57. 


///.    248,  23  N.  E.  Rep.  1028;  re^'crsing  31' 
///.  App.  601.— Quoted  in  Chicago.  R.  L 
&  P.  R.  Co.  V.  Fitzsimmons,  40  111.  App. 
360. 

The  court  charged  that  if  the  course  pur- 
sued by  the  deceased  was  one  which  persons 
of  prudence  and  self-possession  would 
adopt  under  the  same  circumstances,  he 
was  not  negligent  in  so  doing;  that  the 
standard  by  which  his  conduct  was  to  be 
judged  was  that  of  an  ordinarily  careful, 
prudent  man.  //eld,  correct.  Salter  v. 
Utica  (S-  B.  R.  R.  Co.,  8  Am.  &•  Eng.  R. 
Cas.  437,  88  N.  V.  42  ;  affirming  24  //un 
494.— Following  Kellogg  v.  New  York  C. 
&  H.  R.  R.  Co.,  79  N.  Y.  76;  Stackus  v. 
New  York  C.  &  H.  R.  R.  Co.,  79  N.  Y.  468. 

A  charge  "that  in  riding  on  the  train  of 
the  defendant  it  was  the  duty  of  the  de- 
ceased to  conduct  himself  as  a  man  of  ordi- 
nary prudence  and  care  would  have  done 
under  the  circumstances  in  which  he  was, 
and  if  he  failed  to  use  ordinary  care,  and 
by  so  doing  brought  about  or  contributed  to 
his  own  death,  he  would  be  guilty  of  contrib- 
utory negligence,"  supplemented  by  telling 
the  jury  that  "  if  the  deceased  was  guilty 
of  contributory  negligence  the  plaintiff 
could  not  recover,"  approved.  Taylor,  B, 
6-  //.  R.  Co.  V.  Taylor,  79  Tex.  104,  14  S. 
\V.  Rep.  918. 

315.  in  cases  where  cliildrcn 

are  killed. — An  instruction  in  an  action 
to  recover  for  the  death  of  a  child  six  years 
old  by  negligence  of  the  defendant,  based 
upon  the  fact  that  the  child  itself  was  in 
the  exercise  of  ordinary  care  when  he  was 
killed,  need  not  contain  any  reference  to 
the  care  or  negligence  on  tlie  part  of  its 
parents.  Chicago  City  /i.  Co.  v.  Robinson, 
36  Am.  (S^  Eug.  A\  Cas.  66,  127  ///.  9,  4  L. 
R.  A.  126,  18  A^.  E.  Rep.  772;  affiirming  27 
///.  App.  26. 

In  an  action  for  killing  a  child  five  years 
old  by  being  run  over  by  a  horse-car,  it  's 
proper  to  instruct  the  jury  that  the  plaintiff 
is  entitled  to  recover  if  the  death  was 
caused  by  want  of  ordinary  care  on  the 
part  of  the  car  driver,  if  the  jury  further 
find  that  the  injury  could  not  have  been 
avoided  by  the  exercise  of  such  care  as 
might  be  reasonably  expected  of  a  child  of 
its  age,  or  by  the  exercise  of  ordinary  care 
on  the  part  of  its  parents  or  persons  having 
it  in  charge.  Baltimore  &•  O.  R.  Co.  v. 
State,  30  Md.  47. 

In  an  action  by  a  parent  for  the  death  of 
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a  son  about  nine  years  old,  the  court 
charged  that  there  could  be  no  recovery  if 
the  child,  considering  his  age  and  intelli- 
gence, was  not  in  the  exercise  of  ordinary 
care,  though  the  company  was  negligent  in 
the  management  of  its  train  ;  and  if  the 
child  was  of  such  tender  years  as  to  be  un- 
lit to  go  alone  on  a  railroad  track,  it  was 
negligence  on  the  part  of  his  parents  to 
permit  him  to  do  so.  And  the  court  re- 
fused to  instruct,  at  the  request  of  the  de- 
fendant, that  if  the  motliei  sent  the  child, 
or  knew  it  was  being  sent  across  the  tracks, 
and  failed  to  caution  him  as  to  the  danger, 
it  was  such  negligence  as  to  defeat  a  recov- 
ery. Held,  that  there  was  no  error,  as  to  the 
company,  in  either  the  instructions  given 
or  the  one  refused.  Eiven  v.  Chicago  Sf  N. 
If.  A'.  Co.,  38  U^/s.  613.— Disapproved  in 
Battishill  v.  Humphreys,  28  Am.  &  Eng.  R. 
Cas.  597,  64  Mich.  494. 

310. in  cases  where  employes 

sire  killed.— A  charge  that  if  the  plain- 
tiff's intestate  was  guilty  of  negligence, 
*'  however  slight  that  negligence  may  have 
been,  if  it  was  such  that  but  for  it  the  acci- 
dent would  not  have  happened,  then  plain- 
tiff cannot  recover,"  though  not  strictly 
accurate  in  failing  to  limit  the  contributory 
negligence  to  that  which  was  proximate,  is 
not  a  reversible  error  when  construed  in 
connection  with  the  evidence,  which  only 
showed  proximate  negligence,  if  any,  as  by 
failing  to  get  out  of  the  ditch  when  or- 
dered by  the  superintendent  of  the  work. 
Holland  v.  Tennessee  C,  I.  6>»  R.  Co.,  91 
Ala.  444,  8  So.  Kep.  524. 

In  an  action  for  killing  a  mail  agent  a 
charge  is  correct  which  submits  to  tlie  jury 
the  question  whether  the  agent  believed  it 
necessary  to  put  his  head  out  of  the  car 
window  when  approaching  a  station,  and 
was  led  thus  to  believe  by  the  conduct  of 
the  employes  of  the  railway  company. 
Houston  &^  T.  C.  R.  Co,  v.  Hampton,  23 
Am.  Sf  Eng.  R.  Cas.  291,  64  Tex.  427. 

317.  Instriictioiis  as  to  duty  to 
stop,  look,  and  listen.— An  instruction 
submitting  to  the  jury  the  question  whether 
the  deceased,  who  was  killed  while  crossing 
a  railroad  on  a  highway,  was  at  the  time  of 
the  accident  in  the  exercise  of  due  care  is 
not  faulty  as  limiting  the  inquiry  to  the 
precise  moment  of  collision.  The  words 
"at  the  time,"  as  used,  refer  to  the  whole 
transaction,  and  it  will  be  held  that  the 
jurv  so  understood  them  when  there  is  evi- 


dence showing  the  general  habit  of  the 
deceased  as  to  care  in  crossing  railroad 
tracks  and  the  jury  specially  find  that  the 
deceased,  on  approaching  the  track  and 
before  driving  upon  it,  looked  and  listened 
for  the  approach  of  an  engine  or  train. 
Mc Nulla  v.  Lockridge,  137  ///.  270,  27  N.  E. 
Rep.  452.— Distinguishing  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Halsey,  133  111.  248. 

The  court  properly  instructed  the  jury 
that  while  it  was  the  duty  of  the  deceased 
to  look  and  listen  before  stepping  on  the 
track,  yet  that  if  she  saw  the  train  she  had 
the  right  to  presume,  unless  she  knew  to 
the  contrary,  that  the  person  in  charge  of 
said  train  would  run  it  at  a  rate  of  speed 
not  exceeding  six  miles  an  hour,  and  to  act 
on  that  presumption.  Sullivan  v.  Missouri 
Pac.  R.  Co.,  117  Mo.  214,  23  S.  IV.  Rep.  149. 

Where  a  company  is  sued  for  killing  a 
person  at  a  crossing  an  instruction  to  the 
effect  that  "  negligence  is  a  failure  to  do 
what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  cir- 
cumstances, or  doing  what  such  person, 
under  the  existing  circumstances,  would  not 
have  done,"  is  not  open  to  the  objection 
that  it  made  the  question  of  the  negligence 
of  the  deceased  dependent  on  the  circum- 
stances as  disclosed  at  the  trial  instead  of 
the  circumstances  as  they  appeared  to  him. 
McDonald  v.  International  Sr'  G.  N.  R.  Co., 
86  Tex.  \,22  S.  IV.  Rep.  939. 

318.  Instrnctioiis  ignorint*  the 
question  of  contributory  iiegli|;ence. 
— The  court  instructed  the  jury  that  if  they 
believed  from  the  evidence  the  plaintiff  had 
made  out  his  case  as  laid  in  the  declaration 
to  find  for  him,  and  in  another  instruction 
told  the  jury  that  if  they  found  from  the 
evidence  that  the  defendant  was  guilty  of 
the  wrongful  act,  neglect,  or  default  as 
charged,  and  that  the  same  resulted  in  the 
death  of  the  plaintiff's  intestate,  then  the 
plaintii'  was  entitled  to  recover  such  dam- 
ages as  they  might  deem,  from  the  evidence, 
a  fair  and  just  compensation  therefor,  hav- 
ing reference  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  the  plaintiff  and 
next  of  kin,  not  exceeding  the  amount  in 
the  declaration,  and  that  sorrow  or  grief  for 
the  deceased,  or  any  pain  caused  to  the 
next  of  kin  by  the  manner  of  his  death, 
should  not  be  considered.  The  second  in- 
struction was  claimed  to  be  erroneous,  as 
ignoring  the  question  of  the  care  or  negli- 
gence of  the  deceased.    Held,  that  as  the 
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object  of  such  instruction  was  merely  to 
give  the  proper  measure  of  damages  and 
not  to  lay  down  any  rule  as  to  the  doctrine 
of  negligence,  the  instruction  was  not  open 
to  the  objection  urged  against  it.  Pennsyl- 
vania Co.  v.  Mars/tall,  119  ///.  399,  10  N.  E. 
Rep.  220;  affirming  18  ///.  App.  639. — Dis- 
tinguishing Chicago,  B.  &  Q.  R.  Co.  v. 
Harwood,  80  111.  88 ;  Chicago  &  N.  W.  R. 
Co.  V.  Dimick,  96  III,  42. 

The  declaration  averred  that  the  plain- 
tiff's intestate  when  struck  by  the  defend- 
ant's train  of  cars  was  in  the  exercise  of  due 
care  and  diligence  and  that  his  death  was 
the  result  of  the  carelessness  and  negligence 
of  the  defendant.  The  court  instructed  the 
jury  that  if  they  believed  from  the  evidence 
that  the  plaintiff  had  made  out  his  case  as 
laid  in  the  declaration  they  should  find  for 
him.  Held,  that  such  instruction  was  not 
obnoxious  to  the  objection  of  ignoring  the 
question  whether  the  deceased  was  in  the 
exercise  of  due  care  for  his  personal  safety. 
Pennsylvania  Co.  v.  Marshall,  119  ///.  399, 
10  A';,  E.  Rep.  220;  affirming  18  III.  App. 
639.— Applied  in  Chicago,  M.  &  St.  P.  R. 
Co.  V.  O'Sullivan.  143  111.  48. 

319.  Instructions  as  to  compara- 
tive negligence. — An  instruction  to  the 
jury  that  if  they  believed  from  the  evidence 
that  G.  was  killed  in  the  manner  stated  in 
the  declaration,  through  the  fault  of  the 
defendant's  employes,  and  was  exercising 
due  care  himself  at  the  time,  or  if  the  jury 
believed  from  the  evidence  that  G.  was 
guilty  of  slight  negligence  contributing  to 
his  death  and  that  the  employes  of  the 
defendant  were  guilty  of  gross  negligence 
contributing  to  the  death  of  G.,  but  that 
the  negligence  of  G.  was  slight  and  that  of 
defendant's  employes  gross  when  compared 
with  each  other,  the  plaintiff  was  entitled 
to  recover,  is  not  misleading.  Chicago  &• 
A.  R.  Co.  V.  Fietsam,  123  ///.  518,  15  N.  E. 
Rep.  169,  12  IVesl.  Rep.  844;  affirming  24  III. 
App.  210. 

The  defendant  asked  this  instruction :  "  If 
the  jury  believe  from  the  evidence  that  the 
deceased  was  guilty  of  more  than  slight 
negligence,  then  the  jury  will  find  for  the  de- 
fendant," to  which  the  court  added,  "  if  the 
jury  believe  from  the  evidence  he  was 
guilty  of  negligence."  Held,  that  while  the 
instruction  as  asked  stated  a  correct  prono- 
sition  of  law,  there  was  no  error  in  the 
modification,  it  in  no  manner  changing  the 
meaning  of  the  instruction.    Chicago  &*  A, 


R.  Co.  V.  Fietsam,  123  ///.  518,  15  A':  E.  Rep. 
169, 1 2  IVesl.  Rep.  844 ;  affirming  24  ///.  App. 
210. 

Where  the  jury  is  properly  instructed  as 
to  the  right  to  recover,  another  instruction 
relating  to  the  measure  of  damages  in  case 
of  a  recovery  is  not  erroneous  merely  on 
the  ground  that  it  ignores  the  question  of 
comparative  negligence  or  the  care  on  the 
part  of  the  deceased.  Pennsylvania  Co.  v. 
Marshall,  119  ///.  399,  10  N.  E.  Rep.  220; 
affirming  18  ///.  App.  639.  Chicago,  M.  «S- 
Si.  P.  R.  Co.  V.  Do7vd,  1 1 5  ///.  659,  4  A'.  E. 
Rep.  368.— Following  Chicago,  B.  &  Q.  R. 
Co.  V.  Payne,  59  III.  534.— Applied  in  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  O'Sullivan,  143 
111.  48. 

320.  Instructions  as  to  absence  of 
Iicadliglit. — In  an  action  for  the  death  of 
a  deaf  mar.  at  a  crossing  at  night  the  com- 
pany was  charged  v.'ith  negligence  in  not 
providing  the  engine  with  a  headlight  suf- 
ficient to  enable  him  to  see  the  approach  of 
the  train.  The  court  charged  the  jury  that 
the  defendant  was  liable  if  the  deceased  was 
free  from  negligence,  and  that  the  absence 
of  a  headlight  prevented  him  from  seeing 
th"^  train.  Held,  that  under  this  instruction 
the  issues  were  limited  to  due  care  on  the 
part  of  the  deceased  and  as  to  whether  a 
failure  to  provide  the  headlight  was  the 
cause  of  the  death,  and  a  finding  for  the 
plaintiff  should  not  be  disturbed.  Daniels 
v.  Staten  Island  R.  T.  R.  Co.,  28  N.  Y.  S.  R. 
87,  55  Hun  606,  mem.,  7  N.  V.  Supp.  725. 

321.  Instructions  as  to  rate  of 
speed. — In  an  action  lor  the  death  of  a 
person  killed  on  a  switch  track,  an  instruc- 
tion that  the  running  of  an  engine  at  a 
speed  in  violation  of  the  city  ordinance  was 
evidence  of  negligence  was  warranted  where 
the  jury  could  well  have  found  that  the 
deceased  trusted  to  defendant's  employes  to 
obey  the  law,  and  that  the  engine  might 
have  been  stopped  in  time  to  avoid  the 
accident  had  it  been  running  at  lawful 
speed.  McMarshall  v.  Chicago,  R.  I.  &*  P. 
R.  Co.,  80  JoTva  757,  45  A'^.  W.  Rep.  1065. 

Where  a  company  is  sued  for  killing  a 
man  by  a  train  running  at  a  high  rate  of 
speed  at  night  near  a  station,  it  is  not  error 
to  charge  "  that  the  running  by  defendant 
of  trains  upon  its  track  was  authorized  by 
law,  and  the  law  did  not  impose  any  rule  as 
to  the  rate  ol  speed  of  such  trains."  as  such 
instruction  meant  no  more  than  that  run- 
ning of  trains  at  a   high  rate  of  speed  is 
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not  negligence  per  se.  McDonald  v.  Inter- 
national &•  G.  N.  R.  Co.,  22  S.  W.  Rep. 
939,  86  Tex.  i. 

322.  Iiistriictious  respectingr  the 
(laitinges,  generally.— A  jury  should  not 
be  confined  to  any  strict  rule  in  measuring 
the  value  of  a  life.  His  age,  health,  habits, 
and  the  money  he  is  making  are  all  data 
from  which  the  jury  may  determine  what  the 
life  of  the  deceased  was  worth  to  his  family. 
Central  R.  Co.  v.  Thompson,  j6  Ga.  770. 

An  instruction  to  the  jury  that  they 
might  assess  as  damages  what  the  deceased 
"might  have  earned,"  not  to  exceed  $10,000 
during  the  period  of  his  life  in  which  he 
would  have  probably  earned  money,  less 
proper  deductions  for  cost  of  support  and 
for  the  present  payment  of  the  damages 
assessed,  is  a  proper  instruction  as  to  the 
measure  of  damages,  where  the  jury,  in  ad- 
dition, are  instructed  as  to  taking  into  con- 
sideration, as  bearing  upon  the  sum  he 
would  earn,  his  industry,  sobriety,  health, 
etc.  Ohio  &*  M.  R.  Co.  v.  Voight,  122  Ind. 
288,  23  N.  E.  Rep.  774. 

It  seems  that  an  instruction  stating  that 
in  assessing  the  damages  the  jury  should 
take  into  consideration  the  probable  earn- 
ings, the  age,  health,  business  capacity, 
habits,  and  experience,  also  the  value  of  his 
services  in  care  of  his  family  and  education 
of  his  child,  one  of  the  plaintiffs,  but  should 
not  take  into  consideration  the  distress  of 
mind  of  the  plaintiffs,  or  either  of  them, 
caused  by  the  death  of  deceased,  or  any 
personal  suffering  of  the  deceased,  correctly 
states  the  law  as  to  measure  of  damages. 
Openshaw  v.  Utah  Sf  N.  R.   Co.,  6  Utah 

132- 

In  an  action  under  the  Utah  statute  for 
causing  death,  which  provides  that  such 
damages  shall  be  given  "as  under  all  the 
circumstances  may  be  just,"  it  is  proper  to 
instruct  the  jury  that  they  may  consider,  in 
estimating  the  damages,  the  number  and 
ages  of  the  persons  constituting  tiie  family 
of  the  deceased.  Pool  v.  Southern  Pac.  Co., 
7  Utah  303,  26  Pac.  Rep.  654. 

The  court  instructed  the  jury  that  in  esti- 
mating the  amount  of  damages  they  should 
take  into  consideration  the  age  of  the  de- 
ceased, "  his  health  and  strength,  his  fam- 
ily, who  they  were,  and  of  whom  they  con- 
sist." Held,  that  this  was  correct,  there 
having  been  evidence  of  the  physical 
strength ;  nor  would  it  have  been  error  had 
there  been  no  evidence,  since  the  expression 


"  health  and  strength"  was  evidently  used  as 
an  emphatic  manner  of  calling  attention  to 
the  state  of  the  deceased's  health.  Mackey 
V.  Baltimore  &•  P.  R.  Co.,  8  Mackey  (D.  C.) 
282. 

Nor  was  it  error  to  call  the  attention  of 
the  jury  to  the  age  of  the  deceased,  his 
family,  and  "  who  they  were  and  of  whom 
they  consist,"  since  the  damages  to  be  re- 
covered should  be  much  less  where  the  de- 
ceased is  an  old  man  with  no  children  and 
supported  by  others,  than  it  should  be  in 
the  case  of  a  young  man  with  a  large  num- 
ber of  children  entirely  dependent  upon 
him.  Mackey  v.  Baltimore  &*  P.  R.  Co.,  8 
Mackey  (Z>.  C.)  282. 

The  court  instructed  that  plaintiff  was 
entitled  to  such  reasonable  sum  as  damages 
as  the  death  of  the  deceased  had  occa- 
sioned, but  that  in  no  event  could  the  sum 
exceed  twenty- five  thousand  dollars,  the 
sum  claimed.  Held,  not  open  to  the  objec- 
tion that  it  directed  the  jury  to  find  in  the 
sum  of  twenty-five  thousand  dollars.  A/c- 
Marshall  v.  Chicago,  R.  I.  &-  P.  R.  Co.,  80 
lo^va  757,  45  A^.  W.  Rep.  1065. 

323.  in  action   by  widow  for 

death  of  husband.— Prior  to  the  Geor- 
gia Act  of  1887,  forbidding  any  deduction 
from  the  value  of  a  life  on  account  of  per- 
sonal or  other  necessary  expenses  of  the 
deceased,  the  value  of  a  life  was  found  by 
deducting  from  the  total  present  worth  of 
the  life  the  amount  of  the  necessary  ex- 
penses of  the  deceased;  so  where  an  in- 
struction allows  the  deduction  not  only  oi 
necessaries,  but  of  luxuries  also,  the  com- 
pany cannot  complain.  Savannah,  F.  &^ 
IV.  R.  Co.  V.  Flannagan,  39  Am.  &*  Eng. 
R.  Cas.  661,  82  Ga.  579.  9  S.  E.  Rep.  471.— 
Approving  Central  R.  Co.  v.  Rouse,  ^^  Ga. 

393- 

There  was  no  error  in  charging  the  jury 
that  "  if  you  find  it  your  duty  to  find  for  the 
plaintiff,  you  will  look  to  the  evidence  and 
determine  from  that  how  much  you  will  find. 
You  will,  in  arriving  at  a  conclusion,  look 
to  the  evidence  as  to  the  age  of  plaintiff's 
husband,  the  probable  length  of  his  life,  the 
amount  that  he  earns  or  would  probably 
earn  during  his  life,  and  the  state  of  his 
health."  Georgia  R.  Co.  v.  Pitt  man,  26 
Am.  &*  Eng.  R.  Cas.  474,  73  Ga.  325. 

It  is  not  error,  in  an  action  by  a  widow  to 
recover  damages  for  an  injury  resulting  in 
the  death  of  her  husband,  for  the  court, 
after  giving  a  correct  instruction  to  the  jury 
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as  to  the  measure  of  damages,  to  add, "  much 
is  left,  and  much  must  alw.iys  be  left,  to 
your  sound  discretion."  It  must  be  intended 
that  this  discretion  is  to  be  exercised  within 
the  limitation  previously  prescribed  to 
tlieiu  by  the  court.  Pennsylvania  R.  Co.  v. 
Ogi'er,  35  Pa.  St.  60. 

As  juries  are  given  so  much  discretion  in 
thi  llowance  of  damages,  and  the  supreme 
court  can  only  grant  new  trials  where  it 
sees  clear  evidence  of  passion,  prejudice,  or 
disregard  of  law,  it  is  the  duty  of  circuit 
judges  to  impress  upon  juries  the  necessity 
of  great  watchfulness  on  their  part  to  guard 
themselves  from  being  influenced  in  the 
sligiitest  degree,  in  an  action  by  a  widow  for 
the  killing  of  her  husband,  by  the  fact  that 
tiie  defendants  are  corporations,  and  that 
only  even-handed  justice  and  at  least  ap- 
proximate compensation  for  the  real  injury 
sustained  should  be  rigorously  adhered  to. 
Nashville  &*  C.  R.  Co.  v.  Smith,  1 1  Heisk, 

(7V««.)455- 

324. In  actiou  by  parent  for 

death  of  cliikl. — In  an  action  for  the 
wrongful  death  of  a  boy,  where  the  condi- 
tions of  the  evidence  make  it  very  difficult 
for  the  jury  to  adopt  any  specific  method  of 
calculating  the  damages,  because  of  the 
youthfulness  and  inexperience  of  the  boy 
and  a  lack  of  data  from  which  to  calculate 
his  future  earnings,  an  instruction  will  not 
be  held  objectionable  for  indefiniteness  in 
failing  to  point  out  a  specific  method  of 
calculating  the  possible  amount  of  his  ac- 
cumulations or  in  providing  an  abatement 
of  interest  from  the  probable  amount  of 
such  accumulations  during  the  expectancy 
of  life  as  shown  by  the  evidence.  Andre^vs 
v.  Chicago,  M.  &*  Si.  P.  R.  Co.,  52  Am.  &* 
Eiig.  R.  Cas.  252,  86  Iowa  677,  53  N.  IV. 
Rep.  399. 

In  an  action  by  a  parent  for  the  wrongful 
death  of  his  minor  child,  where  the  cir- 
cumstances of  the  case  afford  a  safe  stand- 
ard by  which  the  compensation  in  damages 
can  be  measured,  such  standard  should  be 
given  to  the  jury  by  stating  the  reasonable 
limitswithin  which  their  calculations  should 
be  confined.  Parsons  v.  Afissouri  Pac.  R. 
Co.,  94  Mo.  286,  12  Wesl.  Rep.  615,  6  5.  tV. 
Rep.  464. 

In  an  action  by  a  mother  for  negligence 
causing  death  of  her  son,  the  court  charged 
"that  it  is  not  necessary,  to  enable  plaintiff 
to  recover  damages  for  the  death  of  her 
son,  that  the  evidence  should  show  the  pre- 


cise amount  of  the  damages  in  dollars  and 
cents.  But  the  evidence  must  clearly  show 
that  plaintiff  did  actually  sustain  damages, 
pecuniary  damages  or  loss."  //eld,  to  be 
correct.  Pennsylvania  R.  Co.  v.  Keller,  67 
Pa.  SI.  300. 

Where  a  married  woman  has  been  aban- 
doned by  her  husband  for  many  years,  and 
her  son  has  been  supporting  her,  slie  may 
maintain  an  action  under  the  Texas  statute 
in  her  own  name  for  the  death  of  tlie  latter; 
and  it  is  proper  to  instruct  the  jury  that  if 
they  find  from  the  evidence  that  the  father 
would  not  have  received  any  pecuniary 
benefit  from  the  son  if  he  had  lived,  they 
are  not  to  find  anything  for  him,  but  to 
render  a  verdict  for  the  mother  alone. 
Missouri  Pac.  R.  Co.  v.  //enry,  75  Tex.  220, 
12  S.  IV.  Rep.  828. 

In  an  action  under  the  Utah  statute,  by 
a  father  for  the  death  of  his  infant  child,  it 
is  error  to  permit  evidence  of  the  grief  of 
the  father,  and  to  instruct  the  jury  that  they 
might  consider  the  comfort  that  the  parents 
might  take  with  the  child  in  bringing  it  up, 
if  it  had  lived ;  but  not  reversible  error 
where  there  is  no  claim  made  that  the 
damages  allowed  are  excessive,  //yde  v. 
Union  Pac.  R.  Co.,  7  Utah  356,  26  Pac.  Rep. 

979- 

325. In  action  by  child  for  death 

of  parent.— In  a  suit  by  a  child  for  che 
homicide  of  its  parent,  where  damages 
could  not  be  exactly  estimated,  the  court 
charged  th*;  jury  that  they  might  consider, 
in  estimating  the  probable  support  which 
the  mother  would  give  to  the  child,  whether 
a  greater  or  less  sum  would  be  required  as 
the  child  advanced  in  years,  /ield,  not  er- 
ror. Atlanta  &-  IV.  P.  R.  Co.  v.  Venahle,  67 
Ga.  697. 

320. In     action    by    personal 

representative. —  The  court  instructed 
the  jury  that  if  they  should  find  for  the 
plaintiff  they  might  assess  the  plaintiff's 
damages  at  such  a  sum  as  would  he  a  fair 
compensation,  "  with  reference  to  the  pecu- 
niary injuries  resulting  from  such  death,  to 
the  widow  and  next  of  kin  of  J.  C.  P.,  the 
deceased,  not  exceeding  the  sum  of  S5000." 
/h/d,  that  tlie  instruction  was  not  open  to 
the  objection  that  it  required  a  verdict  for 
not  less  than  $5000.  By  it  the  measure  of 
recovery  was  the  pecuniary  loss  sustained 
by  the  widow  and  next  of  kin,  not  to  exceed 
that  sum.  Lake  Shore  &*  M,  S.  R.  Co.  v. 
Parker,  41  Am.  6-  Eng.  R.  Cas.  339,  131  ///. 
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557,  23  A':  E.  Ref.  237  ;  affirmttig  33  ///.  App. 
405-  Distinguishing  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Austin,  69  111.  426. 

The  court,  among  other  things,  instructed 
the  jury  that  "if  they  found  from  the  evi- 
dence and  instructions  that  the  defendant 
was  guilty  of  the  wrongful  acts,  neglect,  or 
default  as  charged  in  the  declaration,  then 
the  plaintiff  was  entitled  to  recover  such 
damages  as  they  might  deem,  from  the  evi- 
dence and  proof,  a  fair  and  just  compensa- 
tion therefor,  having  reference  to  the  pecu- 
niary injuries  resulting  from  such  death  to 
the  said  plaintiff  and  next  of  kin,  not  ex- 
ceeding the  amount  in  the  declaration,"  etc. 
Held,  that  the  instruction  was  not  one  in 
respect  to  the  grounds  of  liability,  but  re- 
lated merely  to  the  measure  of  damages  in 
the  event  a  legal  right  of  recovery  was 
shown,  and  therefore  was  not  erroneous. 
Chicago,  M.  &^  St.  P.  R.  Co.  v.  O' Sullivan, 
143  ///.  48,  32  A^.  E.  Rep.  398. 

In  an  action,  for  the  benefit  of  the  widow 
and  next  of  kin,  for  causing  death,  and  as 
having  reference  to  the  question  of  the  rea- 
sonable expectation  of  pecuniary  benefit  to 
them  if  the  deceased  had  survived,  it  was 
not  error  for  the  court  to  instruct  the  jury 
that  they  might  consider  his  age,  health, 
capacity  to  earn  money,  and  the  injury  to 
his  business  as  disclosed  by  the  evidence. 
Clapp  V.  Minneapolis  &>  St,  L,  R.  Co.,  36 
Minn.  6,  29  V.  W.  Rep.  340. 

In  an  action  by  a  father,  as  administrator 
of  his  wife,  who  was  killed  by  the  neg- 
ligence of  the  defendants,  it  is  not  improper 
for  the  judge  to  charge  the  jury  that,  in  es- 
timating the  pecuniary  injury,  they  may 
take  into  consideration  the  nurture,  in- 
struction, and  physical,  moral,  and  intel- 
lectual training  which  the  mother  gives  to 
the  children.  Tilley  v.  Hudson  River  R. 
Co.,  29  A^.  Y.  252. —  Distinguished  in 
Illinois  C,  R.  Co.  v.  Weldon,  52  111.  290. 
Followed  in  Dickens  v.  New  York  C.  R. 
Co.,  I  Abb.  App.  Dec.  (N.  Y.)  504.  Quoted 
IN  Baltimore  &  O.  R.  Co.  v.  Wightman,  29 
Gratt.  (Va.)  431 ;  Dimmey  v.  Wheeling  &  E. 
G.  R.  Co.,  27  W.  Va.  32. 

Such  a  charge  does  not  imply  that  the 
children  are  necessarily  subjected  to  such  a 
loss,  but  leaves  it  to  be  determined  whether 
any  such  loss  has  been  in  fact  sustained ; 
and,  if  so,  the  amount  of  the  loss.  Tilley  v. 
Hudson  Rix'er  R.  Co.,  29  A';  K  252. 

There  is  )  sufficient  legal  rea'^on  for 
limiting  the  damages,  in  such  an  action,  to 


the  minority  of  the  children,  if  the  jury  are 
legally  persuaded  that  they  will  be  con- 
tinued after  that  period.  Tilley  v.  Hudson 
River  R.  Co.,  29  N.  Y.  252. 

It  is  not  erroneous  to  instruct  the  jury,  in 
such  a  case,  that  while  they  must  assess  the 
damages  with  reference  to  the  pecuniary 
injuries  sustained  by  the  next  of  kin  in  con- 
sequence of  the  death  of  the  mother,  they 
are  not  limited  to  the  losses  actually  sus- 
tained at  the  precise  period  of  her  death, 
but  may  include  also  prospective  losses, 
provided  they  are  such  as  the  jury  believe, 
from  the  evidence,  will  actually  result  to  the 
next  of  kin  as  the  proximate  damages  aris- 
ing from  the  wrongful  death.  Tilley  v. 
Hudson  River  R.  Co.,  29  N.  Y.  252. 

The  court  instructed  the  jury  that  they 
might  compute  the  damages  by  the  proba- 
ble accumulations  of  a  man  of  the  age, 
habits,  health,  and  pursuit  of  the  deceased, 
during  what  would  have  probably  been  his 
lifetime ;  and  added,  that  if  the  jury  could 
find  a  better  rule,  they  were  at  liberty  to 
adopt  it.  Held,  that  there  was  no  error. 
Pennsylvania  R.  Co.  v.  McCloskey,  23  Pa.  St. 
526.— Distinguished  in  Pennsylvania  R. 
Co.  V.  Zebe,  33  Pa.  St.  318.  Quoted  in 
Holland  v.  Brown,  13  Sawy.  (U.  S.)  284. 

The  jury  were  instructed  that  in  estimat- 
ing the  damages  they  should  include  any 
loss  which  the  widow  and  daughter  of  the 
deceased  have  sustained,  or  may  hereafter 
sustain,  by  being  deprived  of  the  support, 
care,  nurture,  companionship,  assistance, 
and  protection  of  the  deceased.  Held,  th.nt 
the  instruction  was  not  erroneous  in  that  it 
led  the  jury  to  believe  that  they  might  give 
compensation  for  mental  suffering  flowing 
from  the  loss  of  companionship,  where  an- 
other instruction  expressly  told  the  jury 
that  they  should  allow  nothing  for  the  men- 
tal pain  of  the  widow  and  child,  or  as  a 
mere  solace  to  their  feelings.  Wells  v. 
Denver  &*  R.  G.  W.  R.  Co.,  7  Utah  482.  27 
Pac.  Rep.  688.— Following  Webb  v.  Den- 
ver &  R.  G.  W.  R.  Co.,  7  Utah  363,  24  Pac. 
Rep.  616. 

In  an  action  under  the  Utah  statute,  it  is 
proper  to  instruct  the  jury  that  they  may 
consider  "the  benefits  of  association,  com- 
fort, and  pleasure  the  familyof  the  deceased 
would  have  received  from  him  had  his  life 
been  spared,  as  well  as  the  number  and  ages 
of  his  children."  Chilton  v.  Union  Pac.  R. 
Co.,  8  Utah  47,  29  Pac.  Rep.  963. 

After  defendant's  demurrer  to  the  evi- 
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dence had  been  joined  in  by  plaintiff,  it  was 
proper  for  the  trial  court  to  instruct  the 
jury  that,  if  plaintiff  was  entitled  at  all,  she 
was  entitled  to  the  full  amount  which  they 
might  lawfully  give  if  there  had  been  no 
demurrer  to  the  evidence,  and  that  they 
ought,  in  its  opinion,  to  find  the  full  amount 
claimed  in  the  declaration,  that  amount  not 
exceeding  the  amount  the  law  allows  to  be 
recoverad.  Johnson  v.  Richmond  &*  A.  R. 
Co.,  84  Va.  713,  5  5.  £•.  Rep.  707. 

327.  Instructions  nissiiniiiig  facts 
as  proven. — Where  the  fact  of  employ- 
ment is  in  issue,  but  such  fact  is  admitted 
by  the  opposite  party  and  testified  to  by  a 
large  number  of  witnesses  on  both  sides,  it 
is  not  error  for  the  court  to  instruct  the  jury 
that  the  decedent  was  when  killed  in  the  em- 
ploy of  the  defendant  as  a  brakeman.  Louis- 
ville, E.  &•  St.  L.  Cons.  R.  Co.  v.  Uts,  133 
Jnd.  265,  32  N.  E.  Rep.  881. 

Where  a  railroad  company  is  sued  for  in- 
jury to  an  employe  which  causes  death,  and 
the  evidence  is  not  conflicting  as  to  the 
"  loss  of  time,  pain,  and  suffering,"  the  court 
may  assume,  in  instructing  the  jury,  such 
facts  as  true.  Louisville  »S<"  N.  R.  Co.  v. 
Earl,  (A>.)  22  S.  IV.  Rep.  607. 

328.  Expression  ofopinion. — Where 
suit  is  brought  in  a  federal  court  against  a 
railroad,  under  a  state  statute,  to  recover 
for  negligently  causing  death,  after  the 
court  has  instructed  the  jury  that  the  right 
of  recovery  will  be  determined  by  the  con- 
struction given  the  statute  by  the  highest 
state  court,  it  is  not  error  to  add  that  he 
had  formerly  been  of  a  different  opinion, 
and  had  so  instructed  juries.  Louisville,  E. 
<S-  St.  L.  ?.  Co.  v.  Clarke,  152  U.S.  230,  14 
Sup.  Ct.  Rep.  579. 

320.  Errors  cured  by  other  parts 
of  the  chargre. — An  instruction  held  that 
the  failure  of  the  defendant  to  ring  a  bell  or 
sound  a  whistle  on  approaching  a  highway 
crossing  was  such  negligence  as  to  make 
the  defendant  liable,  without  requiring  the 
jury  to  find  that  such  negligence  contrib- 
uted to  the  happening  of  the  accident.  In 
another  instruction,  in  the  same  series,  the 
jury  were  required  to  find,  from  the  evi- 
dence, that  "  the  causes  of  the  collision 
were  the  obstructions  upon  the  said  side 
track,  the  rate  of  speed  of  said  train,  and 
the  failure  to  ring  a  bell  or  sound  a  whistle," 
etc.  Held,  that  if  the  first-named  instruc- 
tion was  erroneous  it  could  have  done  the 
defendant  no  harm,  in  view  of  the  explana- 


tion  and  qualification    in   the  other    one. 
Cleveland,  C,  C.  &*  St.  L.  R.  Co.  v.  Mona- 
ghan,    140  ///.  474 ;  affirming  41   ///.  App. 
498.  30  N.  E.  Rep.  S69. 

Where  the  court  instructed  the  jury  to 
find  for  the  plaintiff,  if  they  found  that  "all 
the  material  allegations  of  the  declaration 
were  proved,"  and  in  six  other  instructions 
given  for  the  defendant  informed  the  jury 
what  was  necessary  to  be  proved  to  entitle 
the  plaintiff  to  recover,  the  error  in  the  first 
instruction  was  rendered  harmless  by  the 
others  so  given.  Toledo,  St.  L.  (S»  K.  C.  R. 
Co.  V.  Bailey,  145  ///.  159,  33  N.  E.  Rep.  10S9. 

In  an  action  for  causing  death  at  a  cross- 
ing It  is  not  error  to  give  an  instruction  for 
plaintiff  that  deceased  was  bound. to  exer- 
cise care  "at  "the  crossing,  where  another 
instruction  told  them  that  he  was  bound  to 
the  same  care  in  "approaching"  the  cross- 
ing. Atchison,  T.  &•  S.  F.  R.  Co.  v.  Feehan,  47 
///.  App.  66. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  infant  daughter  by  being  run 
over  by  a  car  on  a  street,  In  charging  as  to 
the  contributory  negligence  of  the  father, 
the  court  stated  that  the  railroad  being  in 
the  street,  all  persons  had,  prima  facie,  a 
right  to  be  on  the  street  for  all  lawful  pur- 
poses, and  that  this  fact  ojght  to  Impose  on 
the  driver  and  conductor  of  a  street-car  ex- 
traordinary vigilance.  Held,  that  the  use 
of  the  word  "  extraordinary  "  was  not  ground 
for  reversal,  where  no  objection  was  made 
to  its  use  at  the  time  and  where  another  in- 
struction must  have  remedied  any  misap- 
prehension as  to  the  law,  that  may  have 
been  created  by  its  use.  Etherington  v. 
Prospect  Park  &»  C.  I.  R.  Co.,  4  Am.  6- 
Eng.  R.  Cas.  617,  88  JV.  V.  641  ;  affirming 
24  Hun  235,  mem. —  Rkviewed  in  Ganiard 
V.  Rochester  C.  &  B.  R.  Co.,  7  N.  Y.  S.  R. 
103. 

330.  Direction  of  verdict.— If  but 
one  Inference  can  legally  be  drawn  from  the 
facts,  and  that  is  that  the  deceased  was 
guilty  of  negligence  contributing  to  the  in- 
jury, and  it  would  have  become  the  duty  of 
the  court  to  set  aside  a  verdict  for  the  plain- 
tiff had  the  Issue  been  submitted  to  the 
jury,  then  an  instruction  to  find  for  the  de- 
fendant Is  correct.  Horn  v.  Baltimore  &» 
O.  R.  Co.,  54  Fed.  Rep.  301,  4  C.  C.  A.  346. 

If  a  person  ejected  was  intoxicated  at 
the  time,  but  not  to  such  an  excess  as  to 
render  him  unconscious  or  unable  to  take 
care  of  himself ;  and  he  was  put  off  about 
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dark  at  a  place  within  a  mile  of  his  house, 
a  locality  with  which  he  was  familiar,  and 
where  another  train  was  due  in  half  an 
hour,  and  two  others  passed  during  the 
night;  and  his  dead  body,  badly  mangled, 
was  found  near  the  spot,  but  on  the  oppo- 
site side  of  the  track — on  these  facts  tiie 
railroad  company  is  entitled  to  a  general 
aflirmative  charge  on  the  evidence.  Louis- 
ville &•  A^.  li.  Co.  V.  Johnson,  47  Am.  <S» 
Em^.  K.  Cas.  61 1,  92  Ala.  204,  9  So.  Kcp.  269. 
— Distinguishing  Louisville,  C.  cS:  L.  R. 
Co.  V.  Sullivan,  81  Ky.  624.  Following 
Railway  Co.  v.  Valleley,  32  Ohio  St.  345, 
30  .Am.  Rep.  601. 

Where  a  railroad  is  sued  for  negligently 
causing  the  death  of  a  brakeman  while 
coupling  cars,  caused  by  the  company  pro- 
viding its  cars  with  improper  couplings  and 
mismatched  bumpers  or  drawheads,  whereby 
one  drawiiCad  overrode  the  other,  if  there 
is  any  evidence  tending  to  establish  negli- 
gence on  the  pD'.t  of  the  company  in  the 
use  of  cars  of  a  dangerous  construction,  it 
is  proper  for  the  court  to  refuse  to  direct  a 
verdict  for  the  defendant,  and  to  submit  the 
case  to  the  jury.  Muldowncy  v.  Illinois  C. 
K.  Co.,  32  lo^va  176,  \oAni.  Ry.  Rep.  58. — 
Distinguished  in  Greenleaf  i/.  Dubuque  & 
S.  C.  R.  Co.,  33  Iowa  52.  Followed  in 
Patterson  <•.  Burlington  &  M.  R.  Co.,  38 
Iowa  279;  Murphy  7/.  Chicago,  R.  I.  &  P. 
R.  Co.,  45  Iowa  661. 

Plaintiff's  intestate,  a  lad  about  si.xteen 
years  old,  and  a  number  of  other  lads  got 
on  a  coal  train  at  one  end  of  a  tunnel  to 
ride  tiirough  it.  The  other  boys  sat  on  the 
coal,  but  the  intestate  sat  on  the  end  of  the 
car,  with  his  feet  hanging  down  between  the 
cars.  A  sudden  jerk  of  the  train  threw  him 
between  the  cars,  and  he  was  killed.  Held, 
that  a  verdict  for  the  defendant  was  prop- 
erly directed,  on  the  ground  that  the  evi- 
dence was  not  sufficient  to  show  negligence 
on  the  part  of  the  company,  but  did  show 
contributory  negligence  on  the  part  of  the 
intestate.  Mitchell  v.  Nevj  York,  L.  E.  &* 
]V.  R.  Co.,  146  U.  S.  513,  135///.  Ct.  liep.  259. 

3.     What   Instructions  are  Improper. 

331.  In  general. — In  an  action  for  the 
death  of  an  engine  driver,  caused  by  the 
explosion  of  the  boiler,  it  was  error  to  in- 
struct the  jury  that  if  the  deceased  used 
due  care  in  running  the  engine,  and  it  was 
no  part  of  his  duty  to  make  a  critical  ex- 


amination to  ascertain  the  condition  of  the 
boiler,  the  bursting  of  the  same  was  prima- 
facie  evidence  of  negligence  which  the  com- 
pany must  rebut  by  a  preponderance  of  evi- 
dence. Toledo,  IV.  <S-  W.  R.  Co.  v.  Moore, 
77  III.  217. 

It  is  error  to  charge  the  jury  that  although 
damages  for  the  death  of  a  person,  caused  by  a 
railroad  before  July  10,  1884,  are  not  recover- 
able, yet  they  are  recoverable  for  the  loss  of 
support  by  the  deceased,  because  that  is  the 
direct  consequence  of  the  death.  Van  Am- 
burg  V.  Vicksburg,  S.  &r'  P.  R.  Co.,  37  La. 
Ann.  650,  55  Am.  Rep.  517. 

Under  Md.  Code,  art.  65,  §  i,  making 
corporations  responsible  for  the  "  wrongful 
acts,  neglect,  or  default  of  their  agents  or 
employes,"  they  are  liable  for  all  damage 
occasioned  by  any  neglect,  where  the  other 
party  is  not  in  fault,  or  has  not  contributed 
to  the  injury;  and  proof  of  want  of  ordi- 
nary care  is  sufficient.  Therefore,  in  an 
action  for  causing  death,  an  instruction  re- 
quiring a  greater  amount  of  proof  on  the 
part  of  the  plaintiff  than  is  required  under 
the  statute,  to  wit,  "  that  the  defendant  or 
its  agents  were  so  grossly  careless  as  that 
the  exercise  of  proper  caution  on  the  part 
of  the  deceased  could  not  have  protected 
her  from  injury,"  is  error.  Baltimore  <&*  O. 
R.  Co.  V.  State,  29  Md.  460. 

The  killing  of  a  child,  for  which  the  suit 
was  instituted,  having  occurred  in  18S6, 
when  in  order  to  fix  liability  gross  negli- 
gence had  to  be  proved,  a  charge  which  re- 
quired the  servants  of  the  company  to 
exercise  "  unusual  care  "  and  "  extraordinary 
diligence,"  was  erroneous.  Sabine  &»  E.  T. 
R.  Co.  v.  Hanks,  2  Tex.  Civ.  App.  306,  2 1  S. 
\V.  Rep.  947. 

What  particular  facts  would  constitute 
gross  negligence  should  not  be  stated  in  the 
charge,  but  be  determined  by  the  jury,  with 
referencvi  to  all  of  the  circumstances  dis- 
closed by  the  evidence;  and  if  they  showed 
so  slight  a  degree  of  care  as  evidenced  a 
disregard  of  or  indifference  to  the  safety  of 
the  child,  and  if  the  death  of  the  child  was 
caused  thereby,  then,  and  not  otherwise, 
defendant  would  be  liable.  Sabine  &*  E.  T. 
R.  Co.  V.  Hanks,  2  Tex.  Civ.  App.  306. 21  S. 
W.  Rep.  947. 

332.  Instrnctions  not  within  tlie 
issue. — Where  gross  negligence  on  the 
part  of  the  defendant  is  not  alleged  in  the 
complaint,  and  there  is  no  evidence  tending 
to  establish  it,  it  is  error  for  the  court  to 
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submit  the  question  to  the  jury.  Bertelson 
V.  Chicago,  M.  <S-  St.  P.  R.  Co.,  5  Dak.  313, 
40  A'.  W.  Rep.  531. 

Where  a  complaint  alleges  that  the  injury 
resulted  from  the  explosion  of  a  boiler,  and 
charges  that  the  boiler  was  composed  of 
bad  iron,  that  it  was  defectively  made,  and 
that  it  was  old,  decayed,  and  worn  to  unfit- 
ness for  use,  it  is  error  to  instruct  the  jury 
that  they  must  find  that  the  explosion  re- 
sulted from  all  these  causes,  or  they  must 
find  for  the  defendant.  Long  v.  Doxey,  50 
Ind.  385. 

Where  the  petition  charges  the  negligent 
starting  of  the  train  before  the  passengers 
had  time  to  get  aboard,  an  instruction  is 
improper  which  authorizes  a  recovery  if  the 
company's  servants  started  the  train  before 
the  deceased,  who  assisted  his  daughters  on 
tlie  train,  had  time  to  alight.  Yarnell  v. 
Kansas  City,  Ft.  S.  &>  M.  R.  Co.,  113  Mo. 
570,  21  S.  W.  Rep.  I. 

333.  lustructious  assuming^  facts 
not  proven. — Where  the  evidence  tends 
to  show  mutual  negligence,  an  instruction 
which  assumes  as  a  fact  that  the  intestate 
at  the  time  of  the  injury  was  in  the  exercise 
of  reasonable  and  ordinary  care,  is  error. 
Wabash,  St.  L.  &>  P.  R.  Co.  v.  Moran,  13 
///.  A/     72. 

334.  Instructions  unsupported  by 
evidence.— Where  all  the  evidence  showed 
that  the  proximate  cause  of  the  death  was 
the  frightening  of  a  team,  it  was  error  to 
direct  a  verdict  for  plaintiff  if  the  jury 
found  that  the  injury  to  his  intestate  was 
caused  by  defendant's  negligence  either  in 
blowing  off  steam  or  in  failing  to  keep  the 
crossing  in  repair.  St.  Louis,  I.  M.  &•  S.  R. 
Co.  V.  Roberts,  56  Ari:  387, 19  S.  IV.  Rep.  1055. 

There  being  no  evidence  to  show  that  the 
person  killed  was  drunk,  or  in  such  a  con- 
dition of  intoxication  as  to  put  the  engineer 
on  notice  of  the  fact  in  time  to  have  checked 
his  engine,  charges  based  on  that  hypothe- 
sis were  erroneous.  Savannah,  F.  Sf'  IV.  R. 
Co.  V.  Stewart,  71  Ga.  427. 

Where  the  evidence  adduced  by  the  de- 
fendant itself  showed  that  its  servants  were 
negligent,  it  was  error  to  charge  the  jury 
that  "  if  the  company  did  what  the  statutes 
required,  and  was  otherwise  guilty  of  no 
negligence  as  charged  in  the  declaration, 
and  the  plaintifl's  father  was  killed  notwith- 
standing, his  children  could  not  recover." 
Woodruff  V.  Georgia  Pac.  R.  Co.,  86  Ga. 
318,  12  S.  E.Rep.  749. 


The  cause  of  action  in  a  petition  was  the 
alleged  unfitness,  gross  negligence,  and 
carelessness  of  the  superintendent  and 
managers  of  the  defendant  company,  caus- 
ing the  death.  No  allegation  of  unfitness 
was  made  against  the  employes  handling 
the  two  colliding  trains  causing  the  injury. 
There  was  no  evidence  whatever  of  the  un- 
fitness of  the  superintendent  or  managers. 
Held,  that  it  was  error  and  ground  for  re- 
versal that  the  trial  judge  instructed  tiie 
jury  that  the  plaintiffs  should  recover  if  the 
death  was  caused  by  the  unfitness,  etc.,  of 
the  superintendent,  etc.  Galveston,  H.  (&>• 
5.  A.  R.  Co.  v.  Arispe,  48  Am.  &*  Eng.  R. 
Cas.  350,  81  Tex.  517,  17  S.  IV.  Rep.  47. 

335.  Instructions  iiivadinjj^  the 
province  of  tlie  jury. —  Upon  the  trial 
of  an  action  brought  under  Ala.  Code  1886, 
§  2589,  it  is  an  invasion  of  the  province  of 
the  jury  to  charge  that  they  might  assess 
only  nominal  damages.  Richmond  &^  D. 
R.  Co.  V.  Freeman,  97  Ala.  289,  1 1  So.  Rep. 
800. 

An  engineer  having  jumped  from  his  en- 
gine and  been  killed,  and  the  question 
being  whether  or  not  he  was  without  fault, 
the  necessity  for  jumping,  his  ability  to 
jump,  and  the  safety  with  which  he  could 
do  so,  are  all  for  the  consideration  of  the 
jury,  and  it  was  error  for  the  judge  to  charge 
that  "the  fact  that  he  jumped  is  proof  that 
he  thought  jumping  the  safest  course." 
Central  R.  &*  B.  Co.  v.  Roach,  8  Am.  <S- 
Eng.  R.  Cas.  79,  64  Ga.  635. 

The  question  of  negligence  is  one  of  fact 
for  the  jury  to  find  from  tlie  evidence,  and 
the  court  has  no  right  to  instruct  the  jury 
that  one  thing  is  negligence  and  another  is 
not.  The  jury  should  be  left  free  and  un- 
irammeled  to  determine  from  all  the  evi- 
dence who  has  been  negligent  and  who  has 
not.  Illinois  C.  R.  Co.  w.  Slater,  139///.  190; 
affirming  39  ///.  App.  69,  28  A'.  E.  Rep.  830. 

In  an  action  for  the  carelessness,  negli- 
gence, and  unfitness  of  defendant's  em- 
ployes and  agents  in  running  an  engine 
over  and  killing  the  deceased,  the  fitness  or 
qualification  of  the  employes  who  were  act- 
ing as  engineers  at  the  time  the  accident 
occurred,  for  the  business  in  which  they 
were  engaged,  is  properly  a  subject  of  in- 
quiry for  the  jury,  and  instructions  limiting 
their  inquiries  as  to  whether  the  accident 
was  the  result  of  carelessness  or  negligence 
alone,  are  improper.  Bowler  v.  Lane,  3 
Mete.  {Ky)  ■iw. 
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A  switchman  was  killed  while  in  the  dis- 
charge of  his  duties  by  striking  ashed  built 
too  near  the  track  on  the  company's  grounds. 
The  evidence  showed  culpable  negligence 
on  the  part  of  the  company  in  building  the 
shed  too  close  to  the  track,  but  there  was  cir- 
cumstantial evidence  tending  to  prove  both 
that  the  switchman  did  and  did  not  know 
of  its  nearness  to  the  track.  Held,  that  the 
case  should  have  been  submitted  to  the 
jury,  and  it  was  error  to  instruct  the  jury  to 
find  for  the  defendant.  Wlialen  v.  Illinois 
<&-  St.  L.  R.  &*  C.  Co.,  1 6  ///.  Afip.  320. 

33<S.  Instructions  that  mislead  the 
jury. — A  charge  which  instructs  the  jury 
that  "  if  the  evidence  leaves  them  in  doubt 
and  uncertainty  as  to  whether  the  accident 
or  the  poison  caused  the  death  of  plaintiff's 
intestate,  and  because  of  such  doubt  fails  to 
produce  in  their  minds  a  proper  conviction 
or  satisfaction  that  his  death  was  caused  by 
the  injuries  he  received,"  then  they  must 
find  for  the  defendant,  exacts  too  high  a 
measure  of  proof,  and  is  misleading. 
Thompson  v.  Louisville  &*  N.  R.  Co.,  48  Am. 
«S«»  Eti^.  R.  Cas.  517,  91  Ala.  496,  8  So. 
Rep.  406. 

Where  a  wagon  and  a  railroad  train  col- 
lide, and  thereby  a  person  riding  on  the 
wagon  is  killed,  if  it  appear  that  the  wagon 
was  driven  against  the  engine  of  the  train 
as  it  passed  and  was  not  on  the  track  in 
front  of  it,  the  statute  prescribing  certain 
precautions  for  prevention  of  accidents 
when  "any  person,  animal,  or  other  ob- 
struction appears  on  the  track "  has  no 
application ;  and  it  is  erroneous  and  mis- 
leading for  the  court  to  give  it  in  charge  in 
an  action  for  damages  against  such  railroad 
company  for  such  killing.  Nashville,  C.  S>* 
St.  L.  R.  Co.  V.  Seaborn,  32  Am.  &*  Eng.  R. 
Ciis.  9,  85  Tenn.  391,  4  5.   W.  Rep.  661. 

Where  there  is  proof  tending  to  show 
negligence  on  the  part  of  both  the  deceased 
and  the  railroad  company,  but  no  evidence 
that  the  act  causing  the  death  was  wilful,  it 
is  error  for  the  court  to  charge  in  effect 
that  the  plaintiff,  if  repelled  on  account  of 
the  deceased's  contributory  negligence,  can 
nevertheless  recover  if  the  act  causing 
tiie  death  was  wilfully  lione.  Such  charj{e 
is  not  called  for  by  the  facts  and  is  mislead- 
ing. Nashville,  C.  &•  Si.  L.  R.  Co.  v.  Sea- 
born, 32  Am.  Sf  Eng.  R.  Cas.  9,  85  Tenn.  391, 
4  S.  W.  Rep.  661. 

In  a  suit  by  a  parent  for  causing  the  death 
of  his  son  a  charge  that  "  If  at  the  time  of 


the  injury  to  the  deceased  which  resulted 
in  his  death  he  from  fear  or  any  other 
cause  jumped  or  ran  upon  the  track  of  de- 
fendant, after  having  before  left  it,  in  front 
of  a  moving  engine  and  train  of  defendant, 
and  in  such  close  proximity  to  the  train  as 
that  the  servants  of  the  company  in  charge 
of  such  train  by  the  exercise  of  ordinary 
care  could  not  have  prevented  the  injury, 
then  the  defendant  would  not  be  liable  in 
damages  for  the  death  of  the  deceased ; 
and  should  you  so  find  and  believe  from 
the  evidence  that  the  child,  or  deceased, 
went  upon  the  track  under  such  state  of 
surroundings  and  in  such  way,  then  you 
should  find  for  the  defendant,"  is  calculated 
to  confuse  and  mislead  the  jury,  and  is 
ground  for  reversal  of  judgment  for  the 
plaintiff,  there  being  no  proof  of  gross  neg- 
ligence. Sabine  &*  E.  T.  R.  Co.  v.  Hanks, 
79  Tex.  642,  15  S.   W.  Rep.  476. 

337.  Instructions  as  to  cause  of 
death. — Where  the  law  only  makes  rail- 
road companies  liable  for  death  caused  by 
gross  negligence,  an  instruction  which  au- 
thorizes the  jury  to  believe  that  the  proxi- 
mate cause  of  the  injury  was  the  gross 
negligence  of  the  company's  employes  if 
they  could,  in  connection  with  their  other 
duties,  "  by  the  exercise  of  proper  care  and 
attention  have  seen  him,  and  could  by  the 
use  of  ordinary  care  and  caution "  have 
avoided  the  injury,  is  erroneous.  Missouri 
Pac.  R.  Co.  v.  Brown,  75  Tex.  267,  12  5.  W. 
Rep.  1 1 17. 

In  an  action  by  an  administrator  to  re- 
cover for  the  death  of  an  employ^  (Ala. 
Code,  §§  2590-91)  the  evidence  showed  that 
the  immediate  cause  of  death  was  several 
grains  of  corrosive  sublimate,  which  had 
been  left  by  his  attending  physician  to  be 
used  as  a  wash  for  his  wounds,  and  which 
by  mistake  his  wife  administered  to  him  in- 
ternally. His  attending  physicians  testified 
that  the  wounds  were  mortal,  but  that  the 
poison  killed  him  sooner  than  he  would 
have  died  from  the  wounds;  while  other 
physicians  testified  that  the  wounds  were 
not  necessarily  fatal,  but  they  accelerated 
his  death  from  the  effect  of  the  poison. 
Held,  that  a  charge  instructing  the  jury  that 
his  death  must  have  been  caused  either  by 
the  wounds  or  by  the  poison,  and  could  not 
be  the  result  of  both,  was  erroneous ;  and 
that  a  further  charge  was  erroneous  which 
instructed  the  jury  that,  if  he  died  from  the 
effects  of  the  poison,  though  the  death  was 
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accelerated  by  the  injuries  which  he  had 
received,  they  must  find  for  the  defendant. 
Thompson  v.  Louisville  <S-  A'.  A'.  Co.,  48  Atn. 
&*  Eng,  R.  Cas.  517,  91  Ala.  496,  8  So.  Rep. 
406. 

338.  IiLstriictioiis  as  to  safety  of 
track  or  switch.— Where  the  declaration 
avers  that  plaintifl's  husband  was  killed  by 
reason  of  a  defective  switch,  to  ch?rge  the 
jury  that  if  the  running  of  the  train  at  a 
rate  of  speed  that  was  in  violation  of  the 
rules  of  the  company  was  caused  by  the 
fault  of  other  employes  they  should  find  for 
the  plaintiff,  is  erroneous  in  leaving  out  of 
view  the  question  as  to  the  defendant's  fault 
in  regard  to  the  switch.  Georgia  R.  6>»  B.  Co. 
V.  Oaks,  52  Ga.  410,  7  Am.  Ry.  Rep.  143.— 
Followed  in  Central  R.  Co.  v.  Hubbard, 
86  Ga.  623. 

330.  Instructions  as  to  precautions 
to  prevent  accidents. — Where  the  per- 
son killed  was  unloading  a  freight  car  which 
was  run  into  by  other  cars,  it  was  error  for 
the  court  to  instruct  the  jury  that  if  they 
believed  from  the  evidence  that  the  em- 
ployes of  the  defendant,  shortly  before  the 
accident,  saw  the  deceased  upon  the  car  at 
the  place  where  the  injury  occurred,  yet  as 
a  matter  of  law  they  had  a  right  to  presume 
that  lie  was  a  reasonable  being,  and  would 
not  place  himself  or  remain  in  a  position  of 
danger,  until  they  saw  something  in  his 
conduct  to  the  contrary.  Chicago  &*  N. 
W.  R.  Co.  V.  Goedel,  119  ///.  515,  10  N.  E. 
Rep.  369;  affirming  20  ///.  App.  163. — Dio- 
TiNGUiSHiNG  Chicago,  B.  &  Q.  R.  Co.  v. 
Lee,  68  111.  579. 

In  an  action  for  killing  a  brakeman  the 
complaint,  assuming  that  the  signal  given 
to  stop  the  train  when  the  brakeman 
fell  was  seen  by  the  engineer,  charged  the 
latter  with  negligence  for  not  stopping  the 
train  when  the  signal  was  given.  Held,  that 
an  instruction  which  permitted  the  jury  to 
find  the  defendant  guilty  of  negligence  if 
the  engineer  did  not  see  the  signal  to  stop, 
or  failed  to  use  all  the  appliances  to  stop 
the  train  when  he  felt  the  brakes,  was  erro- 
neous. McDermott  v.  Iowa  Falls  6-  S.  C. 
R.  Co.,  85  lo^va  180,  52  N.  W.  Rep.  181. 

Where  there  is  no  evidence  that  the  com- 
pany's servants  saw  or  knew  of  the  danger 
of  deceased  in  time  to  have  avoided  the 
accident,  an  instruction  is  erroneous  which 
permits  a  recovery  on  the  ground  of  such 
knowledge  on  the  part  of  the  company's 
servants.      Williams  v.  Kansas  City,  S.  &* 


M.  R.  Co.,  yj  Am.  iS^*  Eng.  R.  Cas.  329,  96 
Mo.  275,  9  S.  W.  Rep.  573. 

In  an  action  for  causing  death  at  a  cross- 
ing a  charge  that  if  the  company  was  guilty 
"of  any  negligence  in  notifying  the  ap- 
proach of  trains,  or  anything  else  you  may 
think  it  their  duty  to  do,  they  should  be 
responsible  for  an  act  which  was  the  result 
of  its  omission  or  commission,"  is  error,  in 
that  it  leaves  it  to  the  jury  to  determine 
what  the  company  should  have  done.  Semel 
w.New  York,  N.  H.  &^  H.  R.  Co.,  9  J)aly  (N. 
y.)  321. — Approving  Beisiegel  w.  New  York 
C.  R.  Co.,  40  N.  Y.  9.  Quoting  Grippen 
V.  New  York  C.  R.  Co.,  40  N.  Y.  34.  Re- 
viewing McGxath  V.  New  York  C.  &  H.  R. 
R.  Co.,  63  N.  Y.  529. 

340.  Instructions  as  to  failure  to 
souufl  signals  or  sliow  lieadliKltt. — 
It  is  error  to  give  an  instruction  which 
authorizes  a  recovery  against  a  railroad 
upon  the  ground  of  negligence  in  omitting 
to  sound  the  whistle  or  ring  the  bell,  with- 
out containing  a  requirement  of  any  care  or 
caution  on  the  part  of  the  person  killed. 
Chicago,  B.  &^  Q.  R.  Co.  v.  Harwood,  80  III. 
88.— Distinguished  in  Pennsylvania  Co. 
V.  Marshall,  119  III.  399.  Followed  in 
Peoria  &  P.  U.  R.  Co.  7/.  O'Brien.  18  III. 
App.  28. 

In  an  action  for  the  killing  of  D.  it  ap- 
peared that  the  accident  occurred  at  a 
village  crossing;  that  D.  was  familiar  with 
the  locality  and  knew  that  there  were  two 
railroad  tracks  upon  which  trains  passed  in 
opposite  directions ;  that  defendant  had 
failed  to  comply  with  a  request  of  the 
village  authorities  to  erect  ^ates  at  this 
crossing,  but  kept  a  flagman  there,  who,  as 
as  he  saw  D.  approaching  from  the  south, 
on  which  track  a  train  was  then  passing, 
the  headlight  on  the  engine  of  which  was 
lighted,  shouted  to  him  that  another  train 
was  approaching  on  the  north  track ;  D.  was 
deaf,  and  the  headlight  on  that  train  was 
either  not  lighted  or  was  turned  down  so 
low  that  the  light  was  practically  invisible. 
It  appeared,  however,  that  if  D.,  after  cross- 
ing the  south  track  before  stepping  on  the 
north  track,  had  looked  in  the  direction 
from  which  trains  were  to  be  expected, 
he  would  have  seen  the  approaching 
train  which  struck  and  killed  him,  as 
it  was  plainly  visible.  The  court  sub- 
mitted to  the  jury  the  question  as  to 
whether  the  absence  of  the  headlight  was 
the  cause  of  the  accident.    Held,  error,  as 
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it  was  not  shown,  nor  could  an  inference  be 
drawn  from  the  evidence,  that  the  absence 
of  liie  headlight  did  contribute  to  the  acci- 
dent; and  plaintiff  failed  to  show  absence 
of  contributory  negligence  on  the  part  of  D. 
Daniels  \.  Stuten  Island  K.  T.  Co.,  125  N. 
y.  407,  26  A^.  E.  Rep.  466,  35  A'.  Y.  S.  R. 
435;  reversing  55  Hun  606,  28  N.  V.  S.  R. 
87,  7  N.  v.  Supp.  725.— Distinguished  in 
Pud  z/.  Lehigh  Valley  R.Co.,  71  Hun  (N.Y.) 

577- 

t<41.  IiiHtnictions  on  question  of 
contributory  ne|;ligen<'c.— An  instruc- 
tion to  the  effect  that  notwithstanding  the 
deceased  was  engaged  in  a  dangerous  busi- 
ness, I  Miiring  constant  and  watchful  care 
upon  his  part  to  save  himself  from  injury, 
still,  if  he  did  not  always  bear  these  things 
in  mind  and  act  upon  them,  and  was  there- 
by injured,  he  could  recover,  is  erroneous, 
where  there  is  no  evidence  showing  sudden 
danger  or  emergency,  and  the  only  danger 
was  the  ever-present  one  incident  to  the  act 
of  coupling  cars.  An  injury  received  under 
such  circumstances  would  be  the  direct 
result  of  contributory  negligence  which 
would  defeat  a  recovery.  Martin  v.  Cali- 
fornia C.  R.  Co. ,  94  Cal.  326,  29  Pac.  Rep. 
645. 

An  instruction  which  confines  the  care 
that  the  deceased  must  exercise  to  the  time 
that  he  was  killed,  is  erroneous,  as  ignoring 
any  negligence  of  which  he  may  have  been 
guilty  before  the  moment  of  the  killing. 
Chicago  <&-  A'.  W.  R.  Co.  v.  Clark,  2  ///. 
App.  n6.  Chicago,  B.  <S-  Q.  R.  Co.  v.  Col- 
well,  3  ///.  App.  545.  Peoria  &'  P.  U.  R. 
Co.  v.  Herman,  39  ///.  App.  287. 

The  court  erred  in  instructing  the  jury 
that  no  fault  on  the  part  of  the  intesLjte  in 
occupying  an  unsafe  position  on  the  train, 
which  did  not  contribute  to  the  wrecking 
of  the  train,  would  authorize  them  to  find 
for  the  defendant.  Kentucky'  C.  R.  Co.  v. 
Thomas,  79  A/.  160. 

The  court  had  no  right  to  presume  that 
the  decedent  recklessly  or  carelessly  im- 
periled his  own  life,  or  entered  upon  the 
track  knowing  of  the  train's  approach. 
Eskridge  v.  Cincinnati,  N.  O.  (S-  T.  P.  R. 
Co.,  42  Am.  &*  Etig.  R.  Cas.  176,  89  Ky.  368, 
12  5.  W.  Rep.  580. 

It  is  error  for  the  court  to  charge  the  jury 
that  they  may  take  into  consideration,  upon 
the  question  of  the  intestate's  care  upon  the 
occasion  of  the  injury,  their  knowledge  of 
the  habits  of  thought  and  mind,  and  the 


natural  instincts  of  men  to  preserve  them- 
selves from  injury.  Chase  v.  Maine  C.  R. 
Co.,  19  Am.  &*  Eng.  R.  Cas.  356,  77  Me.  62, 
52  Am.  Rep.  744. 

In  an  action  under  section  2  of  the  Mis- 
sc-'-i  act,  entitled  "  An  act  for  the  better 
security  of  life,  property,  and  character  "  (i 
Rev.  Code,  647),  an  instruction  that  if  the 
company's  agents  permitted  a  person  to 
stand  on  the  steps  of  one  of  their  cars,  and 
while  standing  there  he  is  killed,  the  de- 
ceased is  not  guilty  of  contributory  negli- 
gence, is  erroneous,  in  that  it  excludes  the 
idea  of  his  voluntarily  standing  in  such 
place.  Huelsenkamp  v.  Citizens'  R.  Co.,  34 
Mo.  45. 

In  an  action  for  causing  death  at  a  high- 
way crossing,  it  was  error  to  instruct  the 
jury  that  it  was  the  duty  of  the  deceased 
"  to  make  such  use  of  his  eyes  and  ears,  and 
all  his  faculties,  as  would  enable  him  to 
avoid  danger,  provided  the  managers  of  the 
railroad  train  were  doing  their  duty;  if  he 
did  that  he  was  free  from  blame."  Toledo, 
W.  6-  W.  R.  Co.  V.  Shuckman,  50  Ind.  42. 
—  Quoting  Ernst  v.  Hudson  River  R.  Co., 
39  N.  Y.  61  ;  Beisiegel  v.  New  York  C.  R. 
Co.,  40  N.  Y.  9. 

In  an  action  by  a  widow  for  the  loss  of 
her  husband's  life,  the  court  instructed  the 
jury  that  if  the  deceased  knew  that  "the 
fast  line  "  was  approaching,  and  knew  his 
danger  in  time  to  escape,  and  did  not,  then 
the  fault  was  his  own,  and  there  r<>ii!>l 
no  recovery.  Held,  that 
should  have  been,  that  hr 
with  knowledge  or  rega: 
he  had  such  warnings  < 
knowledge  as  would,  with 
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H'  .ruction 
barged 
Knowing  if 
,)portunities  of 
iiliiiary  (  lution 
have  sa'  d  him 
from  the  danger.  Pennsylvatiia  h.  Co.  v. 
Henderson,  M  Pa.  St.  449.— Revikwku  IN 
Bellefontaine  R.  Co.  v.  Hunter,  33  Ind.  335. 
Plaintiff's  intestate,  a  woman,  started  to 
walk  along  the  side  of  a  track  where  it  was 
very  near  to  a  raised  platform,  in  the  face 
of  an  approaching  train,  which  did  not  stop 
at  the  station.  When  near  the  end  of  the 
platform  she  stopped  and  leaned  against  it, 
but  was  struck  by  the  train  and  killed.  It 
was  not  necessary  for  her  to  walk  where 
she  did  in  going  to  her  destination,  and  it 
also  appeared  that  she  could  have  avoifled 
the  injury  by  getting  under  the  platform, 
which  was  more  than  three  feet  high.  The 
court  instructed  that  "  if  plaintiff's  intestate 
got  herself  in  a  position  of  danger  without 


reserve  them- 
Maine  C.  R. 
$56,  ^^  Me.  62, 

2  of  the  Mis- 

for  the  better 

character  "  (i 

on  that  if  the 

a  person  to 

heir  cars,  and 

killed,  the  de- 

ibutory  negli- 

;  excludes  the 

ding   in    such 

ms'  R.  Co.,  34 

ath  at  a  high- 

0  instruct  the 
if  the  deceased 
3  and  ears,  and 
enable  him  to 
)anagers  of  the 
eir  duty;  if  he 
ime."  Toledo, 
an,  50  Ind.  42. 

1  River  R.  Co., 
:w  York  C.  R. 

for  the  loss  of 
instructed  the 
new  that  "the 
and  knew  his 
i  did  not,  tlien 
there  mnM 
■'^  ip  -ruction 
.  ^  barged 
knowing  if 
iportunities  of 
iliiiary  1  uition 
ve  sa-  (1  him 
uiia  k.  Co.  V. 
Rkviewkd  in 
er,  33  Ind.  335. 
lan,  started  to 
c  where  it  was 
rm,  in  the  face 
:h  did  not  stop 
he  end  of  the 
med  against  it, 
and  killed.  It 
;o  walk  where 
ination,  and  it 
have  avoided 
the  platform, 
;et  high.  The 
ntiff's  intestate 
anger  without 


DEATH    BY  WRONGFUL  ACT,  342. 


900 


negligence,  she  is  not  to  beheld  responsible 
for  contributory  negligence  for  an  honest, 
thcjugh  erroneous,  exercise  of  judgment,  in 
getting  out."  Held,  error.  If  the  danger 
was  patent  to  a  person  of  ordinary  intelli- 
gence she  was  negligent  in  going  where  she 
did.  Nashville  &•  C.  R.  Co.  v.  .Smt'/A,  15 
.4'tt.  &•  Eng.  R.  Ccis.  469,  9  Lea  ( Tenn)  470. 
— Approved  in  Chesapeake,  O.  iS:  S.  W.  R. 
Co.  z/.  Foster,  88  Tenn.  671,  13  S.  W.  Rep. 
694,  14  S.  W.  Rep.  428. 

A  charge  that  it  was  the  duty  of  B.  when 
he  entered  upon  or  unto  defendant's  switch, 
to  have  used  his  senses  of  hearing  and 
sight,  and  if  he  failed  to  do  so,  even  though 
defendant  should  be  found  by  you  to  be 
guilty  of  gross  negligence,  still  his  heirs  can- 
not recover,  as  such  failure  to  use  his  senses 
would  be  in  law  contributory  negligence, 
unless  you  siiould  find  the  motion  of  de- 
fendant's engine  was  so  rapid  as  to  render 
the  exercise  of  his  senses  by  him  useless 
and  of  no  avail  to  avert  the  injury,  is  erro- 
neous. Texas  &>  JV.  O.  R.  Co.  v.  Brown,  2 
Tex.  Civ.  App.  281,  21  S.  IV.  Rep.  424. 

;S42.  Instructions  i{;norin{;  ques- 
tion of  contributory  negligence.— 
(I)  /«  general.  —In  an  action  for  the  death 
of  an  employ6,  an  instruction  asked,  which 
otherwise  correctly  defines  negligence  and 
contributory  negligence,  is  faulty  if  it  fails 
to  clearly  and  directly  charge  that  the  de- 
fendant is  not  liable  if  the  injured  party's 
own  negligence  caused,  or  directly  contrib- 
uted to,  the  injury.  Muldoxvney  v.  Illinois 
C.  R.  Co.,  yz  Iowa  176,  10  Am.  Ry.  Rep.  58. 

An  instruction  which  leaves  wholly  out 
of  view  the  question  of  contributory  negli- 
gence by  the  deceased,  and  under  which 
the  jury  would  be  bound  to  find  for  the 
plaintiff,  although  they  might  also  find  that 
the  deceased  by  his  negligence  contributed 
directly  to  the  accident,  is  erroneous. 
Murphy  v.  Chicago,  R.  I.  «S-  P.  R.  Co. ,  38 
loiva  539. — Distinguished  in  Holmes  v. 
Oregon  &  C.  R.  Co.,  6  Sawy.  (U.  S.)  262,  5 
Fed.  Rep.  75. 

Where  the  complaint  distinctly  alleges 
that  the  deceased  was  free  from  contribu- 
tory negligence,  and  the  defendant  pleads 
the  general  issue,  the  question  of  decedent's 
contributory  negligence  is,  inter  alia,  put  in 
issue,  and  where  the  evidence  is  conflicting 
on  this  point,  it  is  error  for  the  court  to 
disregard  it  in  its  instructions  to  the  jury. 
IVabash,  St.  L.  &*  P.  R.  Co.  v.  Shacklet, 
12  Am.  &»  Eng.  R.  Cas.  166,  105  ///.  364. 


In  an  action  by  the  administratrix  of  a 
brakeman  to  recover  for  his  death,  alleged  to 
have  been  caused  by  the  negligent  construc- 
tion of  a  wooden  wall  near  the  track, which  fell 
and  crushed  him,  it  is  error  for  the  court  to 
entirely  disregard  in  its  charge  the  question 
of  the  contributory  negligence  of  the  de- 
cedent when  this  has  been  raised  and  is 
material.  North  Chicago  Rolling  Mill  Co.  v. 
Morrissey,  18  Am.  &•  Eng.  R.  Cas.  47,  ill 
///.  646. 

Where  there  is  a  question  as  to  whether 
the  deceased  was  guilty  of  negligence  or 
not,  an  instruction  which  directs  the  jury, 
if  they  believe  certain  facts,  to  find  abso- 
lutely for  plaintiff,  without  containing  the 
requirement  of  any  degree  of  care  whatever 
on  the  part  of  the  deceased,  is  erroneous. 
Chicago  &•  A.  R.  Co.  v.  Mock,  72  ///.  141. 

Where  the  proof  clearly  shows  negli- 
gence on  the  part  of  the  deceased,  it  is 
error  to  instruct  the  jury  that  the  law  pre- 
sumes tliat  he  exercised  proper  care  and 
caution  on  the  occasion.  Chicago,  B.  Sf 
Q.  R.  Co.  V.  Van  Patten,  74  ///.  91. 

Where  the  evidence  showed  that  the  de- 
ceased voluntarily  placed  herself  in  a  posi- 
tion of  great  peril,  an  instruction  that  if 
deceased,  at  the  time  of  the  accident,  was 
using  ordinary  care  for  her  safety,  and  if  de- 
fendant was  guilty  of  negligence,  as  charged 
in  the  declaration,  and  this  negligence  of  de- 
fendant caused  the  accident,  the  jury  should 
find  defendant  guilty,  was  erroneous.  Chi- 
cago &*  E.  I.  R.  Co.  v.  Roberts,  44  ///.  App. 
179.— Following  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Halsey,  133  111.  248. 

It  is  error  for  the  trial  court  to  charge  the 
jury,  respecting  testimony  which  the  de- 
fendant claimed  conclusively  showed  that 
the  deceased  did  not  exercise  ordinary  care, 
that  such  "testimony  must  be  such  as  to 
drive  you  to  that  conclusion — to  prevent 
your  arriving  at  any  other  conclusion." 
Mynning  v.  Detroit,  L.  &*  N.  R.  Co.,  67 
Mich.  677,  12  West.  Rep.  427,  35  N.  W. 
Rep.  811. 

(2)  Illustrations. — An  instruction  that  if 
the  death  of  a  locomotive  engineer  was 
caused  by  explosion  of  the  boiler  of  the  lo- 
comotive, and  the  explosion  was  caused  by 
the  defective  condition  of  the  boiler,  and 
the  company  operating  the  locomotive 
knew  of  such  condition  of  the  boiler,  and 
could  have  repaired  it,  even  if  the  engineer 
knew  of  such  condition  of  the  boiler,  but 
had  ground  to  believe  that  the  company 
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would  immediately  cure  the  defects,  the 
jury  must  find  for  the  plaintiff  in  a  suit  to 
recover  for  the  death  of  the  engineer,  is 
erroneous  (i)  because  it  contains  no  ele- 
ment of  a  promise  to  repair,  express  or 
fairly  implied;  (2)  if  it  did,  it  takes  it  from 
the  jury  to  say  whether  the  engineer's  con- 
tinuing to  run  the  engine,  with  knowledge 
of  its  condition,  was,  from  the  character  of 
the  defects,  under  all  tlie  circumstances, 
such  contributoiy  negligence  in  the  engi- 
neer as  to  prevent  recovery.  McKelvey  v. 
Chesapeake  &*  O.  K.  Co.,  53  Am.  6-  £>iff.  Ji. 
Cas.  230,  35  IV.  Va.  500,  14  S.  E.  Rep,  261. 

The  court  instructed  the  jury  that  if  they 
believed  from  the  evidence  th?.t  the  plain- 
tiff was  administratrix  of  the  estate  of  de- 
ceased, and  that  he  left  surviving  him  a 
widow  and  next  of  kin  who  had  suffered 
pecuniary  loss  by  his  death,  and  that,  under 
the  instructions  and  evidence,  the  defend- 
ant is  guilty  as  charged  in  the  declaration, 
then  they  should  find  for  the  plaintiff,  etc. 
Held,  erroneous,  in  ignoring  the  question  of 
contributory  negligence  and  omitting  the 
requirement  of  any  care  or  caution  on  the 
part  of  the  deceased.  North  Chicago  Rolling 
Mill  Co.  v.  Morrissey,  18  Am.  &•  Etig,  R. 
Cas.  47,  III  ///.  646. 

In  an  action  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intes- 
tate, it  appeared  that  he  was  in  defendant's 
employ,  engaged  in  tiering  up  freight  in  tb' 
hold  of  one  of  its  vessels,  and  received  the 
injuries  which  caused  his  death  while  com- 
ing up  from  the  hold  on  an  elevator  used  in 
the  work,  by  being  caught  between  the  ele- 
vator and  the  combing  of  the  hatch. 
There  was  room  enough  upon  the  elevator 
for  him  to  stand  without  being  exposed  to 
danger,  and  there  was  no  evidence  from 
which  it  could  be  inferred  that  he  used  the 
precautions  01  a  prudent  man.  At  the  re- 
quest of  the  plaintiff's  counsel  the  court 
charged  that  "if  the  deceased  was  right- 
fully on  the  elevator  at  the  time  of  his  in- 
jury, in  the  absence  of  the  testimony  of  an 
eye-witness  cf  ihe  accident,  the  jury  may 
assrme  that  he  received  his  injury  in  the 
performance  of  his  duty,  and  had  not 
omitted  the  precautions  which  a  prudent 
man  would  take  in  the  presence  of  known 
danger."  //el<i,  error.  Riordan  v.  Ocean 
Steamship  Co.,  12^  N.  K.  655,  26  A'.  E.  Rep. 
1027,  36  N.  y.  S.  R.  476;  affirming  32  N. 
V.  S.  R.32S,  It  A',  v.  Supp.  56.- Distin- 
guishing Galvin  v.  Mayor  of  N.  Y.,  its  N. 


Y.  223.  Quoting  Dobbins  v.  Brown.  119 
N.  Y.  188. 

In  an  action  for  causing  the  death  of 
plaintiff's  intestate,  the  jury  were  instructed 
that  the  plaintiff  could  not  recover  if  the 
jury  found  that  the  deceased  had  "done 
something  "  by  his  own  acts  by  which  he 
lost  his  life.  HJd,  error,  in  that  the  finding 
of  the  jury  must  be  based  on  the  whole  evi- 
dence, and  not  upon  one  act.  Schappcrt  v. 
RingUr,  13/.&-S.  (A'.  V.)  345. 

343.  lustriictious  as  to  coiiiimrn- 
tive  ue{;ligeiice. — A  charge  that  though 
the  deceased  may  have  been  guilty  of  some 
negligence,  this  does  rot  excuse  the  road  if 
the  jury  believe  that  the  ofTicers  were 
greatly  more  at  fault  than  deceased,  is  not 
precisely  right.  Yonge  v.  Kinney,  28  Ga. 
III. 

An  instruction  that,  if  the  employes  neg- 
lected to  ring  a  bell  or  sound  a  whistle,  as 
required  by  statute,  plaintiff  was  entitled 
to  recover  for  the  killing  of  her  husband, 
unless  he  was  guilty  of  a  greater  degree  of 
negligence,  is  too  broad,  as  it  should  have 
limited  the  liability  of  the  company  to  the 
injury  caused  by  a  failure  to  ring  the  bell  or 
sound  the  whistle,  and  it  should  have  been 
modified  so  as  to  have  informed  the  jury 
that  the  negligence  of  deceased  must  have 
been  slight  as  compared  with  that  of  the 
company.  Chicago,  B.  &•  Q.  R.  Co.  v.  Lee, 
60  ///.  501,  12  Am.  Ry.  Rep.  321. 

Where  there  is  no  evidence  of  gross  neg- 
ligence 0.1  the  part  of  the  defendant,  it  is 
error  to  charge  that  "  there  may  be  mutual 
negligence  and  yet  one  party  have  a  right 
of  action  against  the  other;  "  and  it  is  like- 
wise error  to  instruct  that  plaintiff  may 
recover,  notwithstanding  his  own  negli- 
gence exposed  him  to  the  risk  of  injury,  if 
the  defendant,  after  becoming  aware  of 
plaintiff's  danger,  failed  to  use  ordinary 
care  to  avoid  injuring  him ;  and  such  error 
is  not  cured  by  a  further  instruction  that 
there  can  be  no  recovery  if  the  negligence 
of  deceased  contributed  to  the  injury.  Scott 
V.  Third  Ave.  R.  Co.,  36  A'.   1'.  S.'  R.  838, 

59  J/ttn  456,  13  A'.  )'.  Sttpp.  344.— Distin- 
guishing Thomas  v.  Kenyon,  i  Daly  142; 
Thurber  v.  Harlem  Bridge,  M.  &  F.  R.  Co., 

60  N.  Y.  326;  Murphy  v.  On,  96  N.  Y.  14; 
Seybolt  v.  New  York,  L.  E.  &  W.  R.  Co.,  95 
N.  Y.  562 ;  Moebus  7>.  Herrmann,  108  N,  Y. 
349,  13  N.  Y.  S.  R.  648.  Exi'LAiNiNG  Ker- 
whackcr  v.  Cleveland,  C.  &  C.  R.  Co.,  3 
Ohio  St.  172 ;  Trow  v.  Vermont  C.  R.  Co., 
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24  Vt.  494 ;  Davies  v.  Mann,  10  M.  &  W. 
546  ;  Butterfield  v.  Forrester,  1 1  East  60. 

344.  IiLstructioiis  as  to  daiiing^es, 
gciicrallj'. — (i)  General  rules. — When  the 
statute  limits  tlie  damages  to  the  pecuniary 
loss  to  the  next  of  kin,  an  instruction  to  the 
jury  that,  if  they  found  defendant  guilty,  to 
assess  such  damages  as  they  believed  right, 
is  erroneous,  as  under  it  the  jury  might 
give  damages  for  mental  suffering,  etc. 
Chicago  ^  A.  R.  Co.  v.  Becker,  76  ///.  25. 

Instructior.s  to  the  jury  that,  in  estimat- 
ing the  damages,  they  may  take  into  con- 
sideration the  actual  pecuniary  loss  to  the 
plaintiff,  occasioned  by  the  death  of  her  son 
and  servant,  and  also  such  other  circum- 
stances as  have  injuriously  affected  the 
plaintiff  in  person,  in  peace  of  mind,  and  in 
happiness,  are  erroneous.  Ohio  Sr*  M.  R. 
Co.  V.  Tindall,  13  Ind.  366. 

An  instruction  as  to  the  measure  of  dam- 
ages is  improper  which  does  not  state  the 
elements  of  damages  for  which  compensa- 
tion is  allowed.  Schaub  v.  Hannibal  &*  St. 
J.  R.  Co.,  106  Mo.  74,  16  S.  IV.  Rep.  924.— 
Followed  in  Atchison,  T.  &  S.  F.  R.  Co.  %>. 
Wilson,  48  Fed.  Rep.  57,  4  U.  S.  App.  25, 
I  C.  C.  A.  25.  Quoted  in  Goss  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  App.  614. 

Where  there  is  proof  that  the  deceased 
was  administrator  of  an  estate  at  the  time 
of  his  death,  it  is  error  to  instruct  the  jury 
that  in  estimating  the  damages  they  may 
consider  the  amount  of  assets  and  debts  of 
the  estate,  and  the  commissions  usually  al- 
lowed in  administering  estates.  Burton  v. 
Wilmington  &»  W.  R.  Co.,  82  JV.  Car.  504. 

An  instruction  to  consider  the  question 
of  damages  "  from  a  broad  and  sensible 
point  of  view,  and  liberal,  because  it  is  not 
a  case  to  cut  off  corners  too  closely,"  is 
unwise,  to  say  the  least,  though  perhaps  not 
of  itself  requiring  reversal.  Sleinbrunner 
V.  Pittsburgh  &•  IV.  R.  Co.,  146  Ba.  St.  504, 
23  Atl.  Rep.  239. 

In  a  suit  by  parents  for  damages  for  loss  of 
services  of  their  minor  son,  it  was  error  to 
instruct  the  jury  that  they  could  consid.;r 
"the  comfort  of  his  society  had  he  not 
died,"  in  determining  the  amount  of  recov- 
ery, and  such  charge  is  ground  for  reversal. 
Taj'lor,  B.  A-  //.  A'.  Co.  v.  Warner,  84  Tex. 
122,  19  S.   W.  Rep.  449,  20  .">•.  W.  Rep.  823. 

(2)  Illustrations. — The  court  instructed 
the  jury  that  the  measure  of  damage  is  the 
pecuniary  loss  suffered  by  the  parties  enti- 
tled to  the  sum   recovered,   without  any 


allowance  for  distress  of  mind;  and  that 
loss — the  loss  which  the  parties  are  in  such 
a  case  entitled  to  recover— is  what  the  de- 
ceased would  have  probably  earned  by  his 
labor  in  his  business  or  calling  during  the 
residue  of  his  life,  and  which  would  have 
gone  for  the  benefit  of  his  heirs  or  personal 
representatives,  taking  into  consideration 
his  age,  ability,  and  disposition  to  labor,  and 
his  habits  of  living  and  expenditure.  Held, 
the  instruction  was  more  favorable  to  liie 
defendant  than  the  law  justifies,  inasmuch 
as  the  stp  '  \t  gives  to  the  jury  the  power  to 
assess  i.u  i  damages  "as  under  all  the  cir- 
cumstances of  the  case  may  be  just."  Mc- 
Kcever  v.  Market  St.  R.  Co.,  19  Am.  &*  Eng. 
R.  Cas.  123,  59  Cal.  294.— Distinguished 
IN  Munro  v.  Pacific  Coast  D.  &  R.  Co.,  84 
Cal.  515,  24  Pac.  Rep.  303;  Morgan  v. 
Southern  Pac.  Co.,  95  Cal.  510. 

The  court  instructed  the  jury  that  if  they 
believed,  from  the  evidence,  that  plaintiff 
was  entitled  to  recover,  they  should  render 
a  verdict  for  no  more  than  85000.  Held, 
that  the  instruction,  in  a  doubtful  case,  was 
calculated  to  improperly  influence  the  jury 
to  render  a  verdict  for  a  large  amount. 
Chicago,  R.  I.  &>  P.  R.  Co.  v.  Austin,  69  ///. 
426. 

The  court  instructed  the  jury  on  what 
grounds  they  might  find  for  the  plaintiff, 
and  if  they  did  so  find,  that  then  they 
might  give  such  damages  as  they  should 
deem  a  fair  and  just  compensation  for  the 
pecuniary  loss  resulting  from  sucii  death  to 
the  widtjw  and  next  of  kin,  not  exceeding 
$5000.  Held,  that  the  instruction  was  erro- 
neous in  not  requiring  the  jury  to  find  the 
damages  from  the  evideiice.  North  Chicago 
Rolling  Mill  Co.  v.  Morrissey,  18  Am.  &* 
Eng.  R.  Cas.  47,  in  ///.  646.— Following 
Chicago,  B.  &  Q.  R.  Co.  v.  Sykcs,  96  111.  162. 
— Chicago,  B.  &^  Q.  R.  G>.  v.  Sykes,  2  Atn.  «5» 
Eng.  R.  Cas.  254,  96  ///.  162  ;  reversing  i  ///. 
A/)p.  520.— Followed  in  North  Chicago 
Rolling  Mill  Co. z/.  Morrissey,  in  111.  646. 

The  court  instructed  the  jury  that  the 
measure  of  damages  was  such  a  sum,  not 
exceeding  the  amount  claimed,  as  th^y 
should  find  from  the  testimony  would  com- 
pensate for  the  loss  sustained.  Held,  hat 
the  instruction  should  have  been  more  ex- 
plicit in  defining  the  measure  of  damages. 
Coates  V.  Burlington,  C.  R.  &*  N.  R.  Co.,  15 
Am,  &*  Eng.  R.  Cas.  265,  62  I-u>a  486,  17  A'^, 
W.  Re/>.  760.— Distinguished  IN  Andrews 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  (Iowa)  53 
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Am    &  Eng.  R.  Cas.  252,  53   N.  W.  Rep. 

399- 

Where  the  court  instructed  the  jury  that 
compensation  for  loss  of  services  during 
the  minority  of  a  child  was  a  proper  matter 
for  their  consideration,  and  improperly 
added  that  they  should  give  such  damages 
as  fairly  represent  the  value  or  chance  of 
the  pecuniary  benefit  wliich  the  father  and 
mother  lost  by  the  death  of  the  child  ;  and 
the  verdict  was  not  larger  than  the  jury 
might  find  under  that  part  of  the  instruc- 
tion relating  to  the  loss  of  services  during 
minority — to  which  no  exception  was  taken 
— the  case  will  not  be  reversed.  Cooper  v. 
LaJie  S/tore  &•  M.  S.  A\  Co.,  66  A/u/i.  261, 
10  ll'cs/.  Rep.  184,  33  N.  VV.  Rep.  306. 

It  is  error  to  charge  that  "  it  would  per- 
haps be  a  fair  way  to  estimate  the  amount 
of  damages  to  take  the  probable  amount 
of  (decedent's)  accumulations  for  the  time 
he  might  reasonably  have  been  expected  to 
live,  and  find  that  for  the  planti^s.  This 
may  be  a  fair  way  of  calculating  the  dam- 
ages sustained,  but  if  you  can  find  a  better 
rule  you  are  at  liberty  to  adopt  it.  In  esti- 
mating his  accumulations,  you  will  remem- 
ber that  it  might  not  be  fair  to  deduct  his 
family  expenses,  because  his  family  lived 
out  of  it,  and  now  they  do  not  have  it  to 
live  upoB."  Pennsylvania  R.  Co.  v.  Butler, 
57  Pa.  St.  335.— Quoted  in  Lehigh  Iron 
Co.  V.  Rupp,  7  Am.  &  Eng.  R.  Cas.  25,  100 
Pa.  St.  95,  12  W.  N.  C.  47- 

The  court  instructed  the  jury  that  they 
might  consider  as  an  element  of  damage 
the  loss  by  deceased's  children  of  the  society 
and  protection  of  their  mother.  Helit,  this 
was  error,  as  in  an  action  under  Tenn. 
Code,  section  2291,  plaintiff  can  recover  only 
such  damage  as  deceased  could  claim  had 
she  lived.  Nashville  &*  C.  R.  Co.  v.  Sinit/i, 
15  Am.  &'  Eng,  R,  Cas.  469,  9  Lea  (Tenn.) 
470. 

Where  there  was  evidence  that  deceased 
contributed  to  the  support  of  a  married 
daughter  and  the  son  lacked  but  a  few 
months  of  his  majority,  it  was  error  to  al- 
low a  verdict  in  their  favor  for  $2500  each. 
The  court  should  iiave  instructed  the  jury 
to  allow  them  nothing.  St.  Louis,  A.  &•  T. 
R.  Co.  V.Johnston,  78  Tex.  536,  15  S.  IV. 
Rep.  104. 

Jl4rt.  ill    suit  by  wirtow   for 

tluntli  of  liUHbaiul.— In  an  action  by  a 
widow  for  the  wrongful  killing  of  her  hus- 
band, it  is  error  for  the  court  to  positively 


direct  the  jury  to  measure  the  damages  by 
a  mathematical  calculation  based  on  the 
yielding  power  of  money  when  invested  in 
an  annuity;  and  such  error  is  not  cured 
by  a  subsequent  statement  of  the  court  that 
in  the  end  the  whole  matter  of  damages  is 
left  to  the  sound  judgment  of  the  jury.  St. 
Louis,  /.  M.  &^  S.  A'.  Co.  v.  Neetiham,  54 
Am.  &>  Eng.  R.  Cas.  88,  52  Fetl.  Rep.  371, 
10  C.  S.  App.  339.— Following  Phillips 
V.  Railway  Co.,  49  L.  J.  Q.  B.  237;  Vicks- 
burg  &  M.  R.  Co.  v.  Putnam,  1 18  U.  S.  554, 
7  Sup.  Ct.  Rep.  I ;  Fordyce  v.  McCants,  51 
Ark.  514,  II  S.  W.  Rep.  694. 

It  is  also  error  for  the  court  to  direct  the 
jury  that  in  case  they  believed  plaintifl's 
expectancy  of  life  was  greater  than  that  of 
her  husband,  to  add  to  the  amount  that 
would  purchase  the  annuity  the  present  value 
of  any  property  that  she  would  probably 
have  received  from  her  husband  as  dower  if 
he  had  not  been  killed.  St.  Louis,  I.  M.  &>  S. 
R.  Co.  V.  Ncedham,  54  Am.  &*  Eng.  R.  Cas. 
88,  52  Fetl.  Rep.  yj\,  \o  U.  S.  App.  339. 

In  an  action  for  the  death  of  a  track  re- 
pairer, for  the  benefit  of  the  widow  and 
minor  children,  it  is  error  to  instruct  the 
jury  that  in  estimating  the  damages  they 
may  take  into  consideration  the  support  of 
the  widow  and  minor  children,  and  the  in- 
struction and  physical,  moral,  and  intellec- 
tual training,  as  well  as  the  age  of  the  chil- 
dren, where  there  is  no  evidence  to  show 
that  the  deceased  was  fitted  by  nature  oc 
education  to  furnish  the  children  such  train- 
ing. Peoria  &-  P.  U.  R.  Co.  v.  O'lhien,  iS 
///.  App.  28.— Following  Illinois  C.  R. 
Co.  V.  Weldon,  52  III.  2go.— Illinois  C.  R. 
Co.  V.  Weldon,  52  ///.  290.— Distinguish- 
ing Tilley  T^.  Hudson  River  R,  Co..  29  ^4.  Y. 
252. — Rkvieweo  in  Chicago  &  G.  W.  R. 
Co.  V.  Travis,  44  III.  App.  .\66.— Chicago,  R. 
I.  A^  P.  R.  Co.  V.  Austin,  69  ///.  426.— Dis- 
tinguished IN  Lake  Shore  &  M.  S.  R.  Co. 
V.  Parker,  41  Am.  &  Em;.  R.  Cas.  339,  131 
III.  557,  23  N.  E.  Rep.  237. 

In  an  action  for  the  death  of  plaintifl's 
husband  it  is  error  to  charge  the  jury  as 
follows:  "The  question  of  damsigcs  is  for 
you;  should  you  feel  it  necessary  to  exam- 
ine that  question,  let  fair  and  exact  justice 
be  your  guide,  and  your  own  good  sense 
will  determine  it."  Pennsylvania  R,  Co.  v. 
Vamlever,  36  Pa.  St.  298.  —  Following 
Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  St.  318. 
— Quoted  in  Memphis  &  C.  R.  Co.  v, 
Whitfield,  44  Miss.  466. 
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The  court  charged  as  follows :  "  The  pe- 
cuniary damages  to  the  wife  from  the  hom- 
icide are  to  be  ascertained  by  inquiring 
what  would  be  a  reasonable  support,  ac- 
cording to  the  circumstances  in  life  of  the 
husband  as  they  existed  at  his  death,  and 
as  they  may  be  reasonably  expected  to  exist 
in  view  of  his  character,  habits,  occupation, 
and  prospects  in  life ;  and  when  the  annual 
money  value  of  that  support  has  been  found, 
to  give  as  damages  its  present  worth,  ac- 
cording to  the  expectation  of  the  life  of  de- 
ceased, as  ascertained  by  the  mortuary  ta- 
bles of  well-established  reputation."  HelJ, 
that  under  the  facts  of  this  case  the  court 
should  have  amplified  this  charge,  and  the 
attention  of  the  jury  should  have  been 
called  to  the  declining  years  of  the  deceased 
and  the  probable  decrease  year  by  year  of 
his  capacity  to  labor  at  his  calling.  Central 
K.  (S-  B.  Co.  v.  Roach,  8  Am.  &•  Eng.  R. 
Cas.  79,  64  Ga.  635. 

840.  in  suits  by  personal  rep- 
resentatives.—  In  an  action  under  the 
Illinois  statute,  an  instruction  to  the  jury 
that  in  estimating  the  damages  they  are  not 
to  be  limited  to  the  actual  present  loss  that 
may  have  been  proved,  but  may  compensate 
for  the  relative  injury  with  reference  to  the 
future,  land  for  pecuniary  injuries  both 
present  and  future,  is  error  in  that  it  is  too 
general.     Chicago  &*  N.  IV.  R.  Co.  v.  SiacU, 

45  ///.  I  gr- 
in such  action,  where  the  damages  will 
go  to  the  mother,  the  questions  to  be  deter- 
mined by  the  jury  are  whether  the  deceased 
assisted  his  mother  in  his  lifetime,  and 
whether  he  was  bound  to  do  so,  and  as  to 
the  amount  of  hr  r  loss  by  the  death  ;  and  it 
is  error  to  instruct  the  jury  that  they  may 
consider  the  disposition  that  he  may  have 
siiown  to  support  his  mother.  Chicago  (S>» 
.V.  W.  R.  Co.  V.  Swc/f,  45  ///.  197. 

The  damages  recoverable  under  Tenn. 
Code,  §  2291,  do  not  include  anything  for 
grief;  therefore  it  is  error  to  instruct  the 
jury,  in  an  action  for  killing  a  fireman,  that 
they  may  consider  the  "  shock  to  the  feel- 
ings of  the  wife."  Nashville  «S-  C.  R.  Co. 
\.  Stnu'ns,f)  Hi'isk.  (Tcnn.)  12,  \<)  Am.  Ry. 
Rep.  363.— Al'i'ROVKU  IN  Collins  v.  East 
Tenn.,  V.  &  G.  R.  Co..  9  Heisk.  841. 

An  instruction  is  erroneous  which  tells 
the  jury  that  damages  may  be  recovered  for 
the  mental  pain  aiul  suffering  caused  to  the 
mother,  who  is  the  heir.  U'cM  v.  Denver 
&>  R.  G.  W.  R.  Co.,  44  ///;/.  &*  Eng.  R.  Cas. 
3  D.  R.  D.  -58. 


683,  7  U/ah  17,  24 /W.  Re/>.  616.— DISTIN- 
GUISHING Cook  V.  Clay  St.  Hill  R.  Co.,  60 
Cal.  604;  Nehrbas  v.  Central  Pac.  R.  Co., 
62  Cal.  320.  Quoting  Mattiiews  v.  War- 
ner,29Grait.  (Va.)  570.  Rlvikwing  IJeeson 
V.  Green  Mountain  Gold  Min.  Co.,  57  Cal. 
20. 

3-1:7.  Erroneous  dircvtion  of  ver- 
ilict. — Plaintiff's  intestate  was  killed  while 
in  the  employ  of  the  defendant  company 
by  the  explosion  of  a  lamp  which  he  was 
using  in  burning  old  paint  from  cars. 
Plaintiff's  evidence  tended  to  prove  negli- 
gence in  the  company  in  failing  to  supply 
him  with  a  reasonably  safe  lamp,  and  in 
giving  him  one  which  exploded  while  being 
used  with  reasonable  care,  and  without 
knowledge  by  the  deceased  of  its  unsafe 
and  defective  condition.  Ncl,l,  that  the 
case  should  have  been  submitted  to  the 
jury,  and  it  was  error  to  instruct  them  to 
find  for  the  defendant.  IVood  v.  Illinois 
C.  R.  Co.,  23  ///.  App.  370. 

4.  Prayers  for  Instructions. 

348.  Form  and  suffleicney  of  tlic 

prayer.— Instructions  for  the  defense,  in 
an  action  for  negligence  resulting  in  death, 
are  fatally  defective  if  they  ignore  the  fact 
that  defendant  was  required  to  use  care 
and  caution  in  running  its  trains.  LaJi-e 
Shore  &*  M.  S.  R.  Co.  v.  O' Conner,  115  ///. 
254,  3  X.  E.  Rep.  501. 

In  an  action  by  an  administratrix  for  the 
death  of  an  employe,  a  charge  to  the  jury 
that  "  if  they  believe  from  the  evidence  that 
the  deceased  came  to  his  death  through  the 
wrongful  act,  default,  or  negligence  of  de- 
fendant or  its  servants  or  employes,  and  not 
through  his  own  wrongful  a<;t  or  negligence, 
then  they  will  find  for  plaintiff  and  assess 
her  damages  at  such  sum  as  they  believe 
from  the  evidence  she  should  recover,  not 
exceeding  the  sum  claimed  in  her  petition," 
is  too  broad  and  indefinite,  and  fails  to  dis- 
tinguish between  the  acts  of  a  vicc-i)riiui- 
pal  and  fellow-servant.  Chicago,  />'.  &>  (J. 
R.  Co.  V.  Sullivan,  41  //w.  &•  Eng.  R.  Cas. 
463,  27  AV/'.  673,  43  X.   II'.  Rep.  415. 

340.  Wliat  requests  i'or  in.<4true- 
tions  sliould  be  Ki'tnited.— In  an  action 
for  killing  plaintiff's  intestate  it  a  street 
crossing,  the  evidence  tended  to  show  that 
he  had  lived  in  the  vicinity  for  a  long  time 
and  must  have  known  that  the  gates  at  the 
crossing   were    not    operated    after  seven 
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o'clock  in  the  evening,  and  that  he  was 
killed  about  nine  o'clock,  //t/i/,  that  it  was 
error  to  refuse  to  ciiarge  that  if  the  intes- 
tate knew  tlic  gates  were  not  operated  after 
seven  o'clock  that  he  was  not  entitled  to 
rely  upon  them  for  protection.  Rainey  v. 
New  York  C.  &^  II.  K.  R.  Co.,  52  A'.  Y.  S. 
R.  677,  23  A'.   ]'.  Sh/>/>.  So,  68  ////«  495. 

Ill  an  action  for  killing  plainiifl's  intestate 
at  a  street  crossing,  the  evidence  tended  to 
show  tliat  tlie  approaching  train  could  have 
been  piiiinly  seen  at  any  point  between  tiie 
rail  and  ten  to  fifteen  feet  away.  Held,\\i&t 
it  was  error  to  refuse  to  charge  that  if  such 
was  the  fact  plaintiff  could  not  recover. 
Rainey  v.  Ne^u  York  C.  &^  If.  R.  R.  Co.,  52 
A^.  v.  S.  R.  677,  23  A^,  Y.  Supp.  80,  68  Hun 

495- 

In  a  suit  for  the  death  of  an  employe,  a 
trackman,  killed  in  the  act,  averred  to  have 
been  done  under  the  order  of  a  sujierior,  of 
alighting  from  a  slowly  moving  train,  it  is 
error  for  the  court  to  refuse,  upon  defend- 
ant's request,  to  give  to  the  jury  the  follow- 
ing instruction,  there  being  material  evi- 
dence of  the  state  of  facts  therein  assumed, 
viz.:  "  If  you  shall  find  from  the  proof  that 
the  supervisor  said  to  the  hands,  'If  the 
train  is  moving  slow  enough,  get  off  where 
Hussey  is  at  work ;  if  not,  go  on  over  to 
Faxon  and  come  back  on  the  gravel  train,' 
and  the  hands  so  spoken  to  were  accus- 
tomed to  getting  off  and  on  moving  trains, 
and  a  discretion  was  left  the  hands  whether 
they  would  jump  oH  or  not,  then  the  plain- 
tiff cannot  recover  on  account  of  the  super- 
visor's order  or  direction."  Loniwitle  &• 
N.  R.  Co.  V.  PHI,  91  Tenn.  86,  18  S.  IV. 
Rep.  118. 

Such  error  is  not  cured  by  the  following 
proposition,  itself  erroneous,  in  the  general 
charge,  viz. :  "  If  the  instructions  (of  the 
supervisor)  left  it  to  the  discretion  of  the 
deceased  and  other  hands  whether  they 
should  get  off  or  not,  and  the  deceased  neg- 
ligently exercised  this  discretion  in  at- 
tempting to  get  off  at  the  time  he  did,  or  in 
the  act  of  getting  off.  and  liie  negligence  of 
tlie  deceased  was  the  tlirect  cause  of  his 
injur)',  then  he  cannot  recover,  and  you 
should  so  find."  Louin'ille  &*  N,  R.  Co,  v. 
/•///,  91  Tenn.  86,  18  S.  IV.  Rep.  118. 

;I50.  What  prayers  arc  properly 
reAiMed,  if  eiienilly. — A  charge  requested 
by  the  defendant  that  the  jury  in  assessing 
the  damages  might  consider  the  fact  of  the 
pendency  of  other  suits  against  the  defend- 


ant resulting  from  the  same  cause  of  action 
is  properly  refused.  Kansas  City,  M.  &»  B. 
R.  Co.  V.  Sanders,  58  Am.  &•  En,^.  R.  Cas, 
140,  98  Ala.  293,  13  So.  Rep.  57. 

It  is  not  error  to  refuse  to  instruct  the 
jury  as  to  what  evidence  would  or  would 
not  evince  a  willingness  on  the  part  of  the 
defendant  to  inflict  the  injury  complained 
of.  Evansville  &^  C.  R.  Co.  v.  Wolf,  59  Ind. 
89. 

The  jury  are  supposed  to  know  with- 
out instruction  that  the  Carlisle  tables 
of  the  expectancy  of  life  are  not  to  be  re- 
garded as  proving  plaintiff's  right  to  re- 
cover for  the  years  therein  mentioned,  and 
that  the  decedent  would  have  been  liable  to 
die  at  any  time,  and  that  there  is  no  pre- 
sumption that  he  would  have  been  diligent 
in  acquiring  or  successful  in  saving  prop- 
erty; accordingly,  it  is  not  error  for  the 
court  to  refuse  an  instruction  embodying 
such  statements.  Andre^vs  v.  Chicago,  M. 
&>  St.  P.  R.  Co.,  52  Am.  <S-  Ettg.  R.  Cas.  252, 
86  Iowa  677,  53  N.  IV.  Rep.  399.— D1.STIN- 
GUISHING  Coates  v.  Burlington,  C.  R.  &  N. 
R.  Co.,  15  Am.  &  Eng.  R.  Cas.  265,  62  Iowa 
486. 

The  court  may  rightly  refuse  to  charge 
that  the  jury,  in  estimating  the  damages, 
might  take  into  consideration  the  fact  that 
plaintiff  would  be  entitled  to  the  property 
of  the  deceased  as  her  next  of  kin.  Terry 
V.  Jewett,  78  N.  Y.  338 ;  affirming;  1 7  Hun 
395.— Foi.i-OWED  IN  Kellogg  :'.  New  York 
C.  &  H.  R.  R.  Co..  79  N.  Y.  72. 

Where  there  was  evidence  on  the  trial 
that  the  conductor  forcibly  removed  the 
hands  of  the  deceased,  a  passenger,  from 
the  car  railing  so  that  he  fell  on  the  track 
of  the  road,  and  that  he  died  from  the 
injuries  then  received,  it  was  not  error  to 
refuse  to  instruct  the  jury  "that  under  all 
circumstances  of  tiie  case  their  verdict 
should  be  for  defendant."  Pennsylvania 
R.  Co.  v.  Vandiiier,  42  Pa.  St.  365. 

An  engineer  was  running  his  locomotive 
and  cars  thereto  attached,  within  the  limits 
of  an  incorporated  town,  at  the  speed  of 
twenty  miles  an  hour,  when,  under  an  ordi- 
nance, he  had  the  right  to  run  only  at  the 
rate  of  eight  miles  an  hour,  and  while  so 
running  he  saw  a  switcliman  running  upon 
or  near  the  track  swinging  a  lantern.  The 
switchman  was  struck  by  the  engine  and 
killed.  Held,  that  an  instruction  for  the 
defense,  to  the  effect  that  when  the  engi- 
neer saw  the  lantern  of  the  switchman  and 
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others  upon  or  near  the  track  upon  which 
he  was  running,  he  had  the  right  to  assume 
that  they  would  get  out  of  the  way  of  his 
engine  before  he  reached  them,  was  prop- 
erly refused.  It  may  be,  if  the  train  was 
ruiming  only  at  the  rate  of  speed  permitted 
by  the  ordinance,  that  he  might  have  as- 
sumed that  the  deceased  might  have  ob- 
served the  approach  of  his  train,  and  would 
get  out  of  the  way  ;  but  as  he  was  running 
at  a  liigh  rate  of  speed  at  a  place  where  the 
switchman  was  authorized  to  believe  the 
approaching  train  would  run  only  at  the 
rate  of  eight  miles  an  hour,  the  engine 
driver  had  no  right  to  assume  that  the 
switchman  would  get  out  of  the  way.  Lake 
Shore  <S-»  M.  S.  R.  Co.  v.  O'Conner,  1 1 5  ///. 
254,  3  A^  /:.  Re/>.  501. 

Plaintill's  intestate  was  killed  at  a  cross- 
ing where  there  were  several  tracks.  He 
stopped  on  the  first  track,  which  was  used 
only  for  the  storage  of  cars,  when  a  back- 
ing train  on  another  track  struck  a  cart  and 
threw  it  against  hin>  with  such  force  as  to 
cause  death.  The  court  refused  to  charge 
that  if  the  negligence  of  the  driver  of  the 
cart  caused  the  accident,  plaintill  could  not 
recover,  but  charged  that  there  could  be  no 
recovery  if  the  accident  was  caused  exclu- 
sively by  the  driver  of  the  cart.  Held,  that 
there  was  no  error  either  as  to  the  charge 
refused  or  as  to  the  one  given.  Quill  v. 
AVw  York  C.&'H.  R.  R.  Co.,  16  Daly  (.V. 
v.)  313,  32  .V.  Y,  S.  A'.  612,  II  N.  Y.  Supp. 
So ;  affirmed  in  1 26  A'^.  Y.  629,  mem. ,  36  A^, 
Y.  S.  R.  1012. 

Plaintiff's  intestate,  a  boy  about  eight 
years  of  age,  attempted  to  steal  a  ride  as  a 
train  was  approaching  the  station,  but  in 
swinging  up  he  fell  between  the  cars  and 
was  killed.  Held,  that  a  charge  that  plain- 
till  should  recover  unless  the  company 
showed  by  satisfactory  oflirniative  proof 
that  its  employes  were  not  at  fault,  was 
properly  refused.  Where  a  trespasser  is 
killed,  mere  proof  of  the  killing  does  not 
cast  the  burden  of  proof  upon  the  defend- 
ant. Sommers  v.  Mississippi  &•  T.  R,  Co,, 
7  Lea  (  Tenn.)  201. 

351.  bcctuiso  covered  iu  the 

general  vliiirKe.— In  an  action  for  kill- 
ing a  child  eight  years  old,  plaintill's  evi- 
dence tended  to  show  that  the  child  was 
caught  up  by  a  slowly  moving  switch-en- 
gine and  carried  a  considerable  distance 
before  it  was  killed;  that  the  company's 
employ6s,  though  seeing  it,  did  nothing  to 


render  assistance,  nor  stop  the  train,  which 
might  easily  have  been  done ;  but  on  the 
other  hand  the  company  gave  evidence  that 
the  child  suddenly  ran  on  the  track  so  near 
that  the  engine  could  not  be  stopped  in 
time  to  avoid  the  accident.  In  instructing 
the  jury  the  court  referred  to  these  con- 
fliciing  theories  and  said  that  the  company 
would  not  be  liable  if  its  theory  was  true, 
but  if  plaintill's  theory  was  true,  in  order  to 
find  UiT  the  plaiiuilT,  the  jury  must  believe 
that  the  train  ein|)loyes  knew  of  the  perilous 
position  of  the  child,  or  that  the  warning 
was  such  that  they  should  have  kno;\  n  it,  and 
could  have  stcjppcfi  the  train  in  time  to  have 
saved  the  child's  life.  Held,  that  the  charge 
was  sufficient,  and  it  was  not  error  to  refuse 
a  further  charge  as  to  the  law  that  would 
render  the  comjjany  liable  for  wanton  and 
reckless  inisconiluct,  notwithstanding  the 
contributory  negligence  of  the  child  or  its 
mother.  Eason  v.  East  Tenn.,  V.  &*  G.  R. 
Co.,  51  Eed.  Rep.  935,  2  U.  S.  App.  272,  2 
C.  C.  A.  549- 

Where  an  employe  was  killed  in  a  rail- 
way wreck,  and  the  testimony  was  undis- 
puied  that  employes  in  passing  along  the 
road  to  their  work  on  construcii<jn  trains 
rode  where  they  pleased,  in  the  caboose  or 
on  the  flat  cars,  the  general  charge  of  ihe 
court  upon  contributory  negligence  being 
full,  it  was  not  error  to  refuse  to  further 
charge  the  jury  that  the  absence  of  any 
rule  on  the  part  of  the  defendant  company 
prohibiting  the  riding  upon  the  flat  cars  did 
not  absolve  the  employes  from  taking 
proper  care  for  their  safety.  Taylor,  li.  &* 
JL  R.  Co.  V.  'Taylor,  79  Te.v.  104,  14  S.  IV. 
Rep.  918. 

352. iHH'Jiuse  iH»t  sii|>|H»rte(l  by 

tli«'  evltleiu'o. —  It  is  woX.  error  to  refuse 
an  instruction, correct  in  itself,  which  is  not 
api)licable  to  the  facts  of  the  case.  So  ii  is 
held  not  error  in  a  suit  for  negligently  caus- 
ing death,  to  refuse  to  charge  that  slight 
negligence  by  deceased  would  not  defeat 
a  recovery,  if  the  negligence  of  the  com- 
pany's servants  was  gross,  where  the  evi- 
dence did  not  tend  to  establish  such  condi- 
tions. MiDonald  \.  International  &'  G.  A', 
R.  Co.,  86  7'e.v.  1,  22  .V,  If.  Rep.  939. 

In  an  action  for  the  death  of  a  switchman 
where  the  evidence  shows  that  the  acci- 
dent occurred  on  a  dark  and  stormy  night, 
and  where  there  is  no  evidence  to  show 
that  he  knew  of  a  defect  in  the  track,  which 
caused  the  accident,  an  instruction  to  the 
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effect  that  if  the  defect  was  easily  and 
readily  seen,  and  that  the  switchman  was 
accustomed  to  work  there,  then  plaintiff 
could  not  recover,  is  properly  refused. 
Little  Rock,  M.  A\  Sr'  T.  A\  Co.  v.  Leverctt, 
28  Am.  Of  Eitg.  R.  Cas.  459,  48  Ark.  333,  3 
S.  W.  Rep.  50. 

Instructions  submitting  to  the  jury 
whether  the  homicide  was  the  result  of  an 
unavoidable  accident,  and  whether  the  en- 
gineer might  rightfully  have  presumed  tliat 
the  deceased  would  not  attempt  to  cross 
the  track,  would  have  been  inapplicable  to 
the  facts.  Atlanta  <S-  W.  P.  R.  Co.  v.  New- 
ton, 45  Am.  iS-  Eng.  R.  Cas.  211,  85  Ga.  517, 
1 1  S.  E.  Rep.  776. 

A  request  to  charge  based  upon  the 
hypothesis  that  the  defendant's  agent  killed 
plaintiU's  husband  in  a  quarrel  "  as  an  act  of 
personal  resentment"  was  properly  refused, 
the  evidence  for  the  defense  on  this  subject, 
if  true,  siiovving  that  the  agent  killed  tlie 
deceased,  not  from  resentment,  but  under 
circumstances  which  would  make  tiie  homi- 
cide justifiable  by  the  law  of  self-defense. 
Christian  v.  Columbus  &*  R.  R.  Co.,  90  Ga. 
124,  15  S.  E.  Rep.  701. 

In  an  action  for  causing  the  death  of  a 
switchman  it  is  not  error  to  refuse  to  charge 
that  if  the  jury  believe  from  the  evidence 
that  the  proximate  cause  of  the  death  was 
the  darkness  of  the  night  or  stormy  weather, 
plaintiff  would  not  be  entitled  to  recover, 
where  there  is  no  evidence  tending  to  show 
that  such  was  the  fact.  Missouri  Pac.  R. 
Co.  V.  Lamothe,  76  Tex.  219,  13  S.  W.  Rep. 
194. 

353.    because    liivadiiiE^    tlic 

province  of  the  jury. — In  a  suit  by  a 
widow  for  the  killing  of  her  husband,  an 
employe,  a  request  to  charge,  grouping  to- 
gether certain  alleged  facts  tending  to  show 
negligence  on  the  part  of  the  deceased,  and 
instructing  the  jury  that  if  these  facts  be 
true  the  plaintiP  cannot  recover,  without 
leaving  the  jury  to  determine  whether  such 
facts  did  or  did  not  constitute  negligence 
on  his  part,  was  properly  refused.  Central 
R.  Co.  v.  Hubbard,  86  Ga.  623.  12  5.  E.  Rep. 
1020. 

Where  the  jury  are  required  to  find 
whether  or  not  the  death  was  caused  by  the 
act  of  defendant,  it  is  not  error  for  the 
court  to  refuse  to  instruct  that  they  should 
find  whether  or  not  the  act  of  defendant 
was  the  proximate  cause  of  the  death,  nor 
to  refuse  to  instruct  the  jury  that  the  injury 


complained  of  cannot  be  regarded  as  the 
proximate  cause  of  death  if  the  deceased 
had  a  tendency  to  insanity  and  disease  and 
the  injury  received  by  him,  producing  his 
death,  would  not  have  produced  the  death 
of  a  well  person.  Jeffersonville,  M.  <S"  /.  R. 
Co.  V.  Riley,  39  Ind.  568,  10  Am.  Ry.  Rep. 

325- 

An  instruction  that  the  mere  fact  that 
the  deceased  was  found  dead  upon  the  de- 
fendant's track,  and  that  it  was  afterwards 
discovered  that  the  brake-staff  on  one  of 
the  cars  which  was  part  of  his  train  had  no 
brake-wheel  upon  it,  and  that  a  brake-wheel 
was  found  near  deceased,  is  not  sufficient  to 
show  that  his  death  was  caused  by  any 
defect  in  the  brake-staff  or  wheel,  infringes 
upon  the  province  of  the  jury  and  is  prop- 
erly refused.  Cincinnati,  H.  &»  D.  R.  Co.  v. 
McMullen,  38  Am.  &*  Etig.  R.  Cas.  165,  117 
/nd.  439,  20  A'.  E.  Rep.  287. 

Whether  a  failure  to  ring  a  bell  or  blow  a 
whistle  as  a  train  approaches  a  crossing  is 
negligence  or  not  is  a  question  for  the  jury  ; 
and  therefore,  where  a  company  is  sued  for 
causing  death  at  a  crossing  by  negligently 
failing  to  give  such  signals,  the  company  is 
not  entitled  to  an  instruction,  as  a  proposi- 
tion of  law,  that  such  failure  would  not  con- 
stitute negligence.  Sauerborn  v.  Ne^v  York 
C.  &^  H.  R.  R.  Co.,  52  N.  Y,  S.  R.  784,  23  A'. 
Y.  Supp.  478,  69  Hun  429;  affirmed  in  141 
N.  Y.  553. 

After  the  trial  judge  has  properly  defined 
negligence  and  gross  negligence,  it  is  the 
exclusive  province  of  the  jury  to  determine 
whether  the  facts  proved  in  a  given  case 
constitute  negligence  or  gross  negligence, 
and  it  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury  specifically  with  reference 
to  the  actions  of  the  deceased  in  attempting 
to  cross  in  front  of  an  approaching  train,  or 
in  regard  to  her  duty  to  look  and  listen. 
Petrie  v.  Columbia  &•  G.  R.  Co.,  35  Am.  &* 
Eng.  R.  Cas.  430,  29  So.  Car.  303, 7  S.  E.  Rep. 

515- 

In  an  action  for  negligence  whereby  plain- 
tiff's father  was  killed,  a  warning  of  danger 
to  the  deceased  was  but  evidence  of  negli- 
gence and,  as  such,  for  the  jury;  and  where 
the  court  charged  that  knowledge  of  the 
danger  would  be  proof  of  negligence,  giving 
the  legal  consequences  and  leaving  the  jury 
to  apply  the  law  to  the  facts,  but  declined 
to  instruct  them  that  the  warning  consti- 
tuted negligence,  it  .was  not  error.  North 
Pa.  R.  Co.  V.  Robinson,  44  Pa.  St.  175. 
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354. because  withdrnAviii;;  Troin 

tlie  jury  matter  proper  for  their  con- 
sideration.— In  an  action  by  the  personal 
representative  of  a  person  killed  by  passing 
cars,  if  the  proof  shows  the  killing  only  and 
there  is  no  evidence  tending  to  show  negli- 
gence on  the  part  of  the  defendant  or  its 
servants,  the  court  should,  on  request  of 
defendant,  instruct  the  jury  to  find  for  the 
defendant;  but  if  there  is  any  evidence 
from  which  such  negligence  may  be  in- 
ferred, no  matter  by  which  party  introduced, 
the  court  should  not  take  the  case  from  the 
jury  by  instruction.  Chicago  <S-  A.  R.  Co.  v. 
Carey,  lit,  III.  115.  3  A'.  E.  Rep.  519. 

Where  a  recovery  is  sought  for  the  kill- 
ing of  a  person  while  engaged  in  unloading 
coal  from  a  freight  car  left  on  a  side  track 
for  the  purpose  of  being  unloaded,  by  vio- 
lently running  other  cars  against  the  same, 
without  previous  warning,  on  the  ground 
that  the  company  had  so  acted  as  to  justify 
the  deceased  in  assuming  that  there  was  no 
danger  in  being  upon  the  freight  car  and  to 
throw  him  off  his  guard  and  excuse  his 
want  of  care,  there  is  no  error  in  refusing 
an  instruction  which  virtually  would  take 
this  feature  of  the  case  from  the  jury.  Chi- 
cago 6-  A^.  W.  R.  Co.  V.  Goebel,  119  ///.  515, 
10  A^.  E.  Rep.  369 ;  affirming  20  ///.  App. 
163. 

In  refusing  to  charge  that,  if  the  jury  be- 
lieved that  the  accident  was  caused  by  the 
effort  of  the  deceased  to  open  the  torpedo 
which  he  found  upon  the  track,  the  verdict 
must  be  for  defendant,  the  circuit  judge 
committed  no  error,  as  such  a  charge  would 
have  taken  from  the  jury  a  matter  which 
was  for  their  determination,  to  wit,  whether 
the  alleged  act  amounted  to  contributory 
negligence.  Carter  v.  Columbia  &•  G.  R.  Co., 
15  Am.  (5^  Eng.  R.  Cas.  414,  19  So.  Car.  20, 
45  Am.  Rep.  754. 

Where  it  was  alleged  that  the  death  of 
plaintiff's  intestate  was  caused  by  negli- 
gence of  the  company  in  providing  a  defec- 
tive brake  -  beam,  whereby  deceased  was 
tripped  and  run  over,  a  charge  was  properly 
refused  withdrawing  consideration  of  the 
brake-beam  from  the  jury;  its  condition 
was  a  matter  of  fact  for  their  consideration 
Te.ras  <5-  /'.  R.  Co.  v.  Robertson,  82  TV.r. 
657,  17  S.  W.  Rep.  1 04 1. 

.355. because  stating  doctrine 

of  contributorj-  iiejflijjrence  too 
strongly. — In  an  action  for  the  death  of 
an  engineer  by  an  open  switch,  an  instruc- 


tion which  makes  it  the  absolute  duty  of 
the  engineer  to  see  a  switch-target  which 
shows  that  the  switch  is  open,  regardless  of 
the  care  and  diligence  used  by  him,  and  of 
the  fact  that  the  track  could  not  be  seen  by 
reason  of  smoke  and  steam,  is  properly  re- 
fused. Lake  Shore  <S^>  M.  S.  R.  Co.  v.  Par- 
ker, 41  Am.  &-  E}ig.  R.  Cas.  339,  131  ///.  557, 
23  A''.  E.  Rep.  lyj ;  affirming  33  ///.  App. 
405— Distinguishing  Chicago  ^  N.  W.  R. 
Co.  V.  Snyder,  117  111.  376;  Lombard  v, 
Chicago,  R.  I.  &  P.  R.  Co.,  47  Iowa  494. 

A  prayer  that  the  plaintiff  could  not  re- 
cover for  an  injury  to  a  person  deceased  if 
the  deceased  "  by  his  own  neglect  or  want 
of  care  "  contributed  to  the  accident,  fails  to* 
define  the  character  of  neglect  or  want  of 
care,  and  is  properly  rejected.  Northern  C. 
R.  Co.  V.  State,  31  Md.  357. 

Plaintiff's  intestate  was  killed  by  a  back- 
ing train  at  a  city  crossing.  The  train  had 
nearly  stopped  when  its  motion  was  again 
accelerated  and  it  struck  the  intestate  as 
she  was  crossing  the  track.  After  the  court 
had  instructed  the  jury  that  if  the  intestate 
saw  the  train  approaching  or  failed  to  look 
she  was  guilty  of  negligence,  it  was  further 
asked  to  charge  that  the  fact  of  her  being 
on  the  track  was  conclusive  evidence  of 
contributory  negligence  if  she  could  have 
seen  the  approaching  train ;  but  the  court 
declined  to  charge  that  it  was  conclusive 
evidence,  but  said  it  was  strong  evidence. 
Held,  that  the  charge  was  as  favorable  as 
the  defendant  had  a  right  to  ask  for.  The 
fact  that  the  deceased  might  have  seen  the 
train  would  not  constitute  negligence  in  go- 
ing on  the  track  if  she  was  unable  to  dis- 
cover that  it  was  in  motion.  Afaginnis  v. 
A'tw  York  C.  £«  H.  R.  R.  Co.,  52  A'.  1'.  215. 
4  Am.  Ry.  Rep.  506. 

The  court  was  requested  by  defendant's 
counsel,  but  refused,  to  charge  "tliat  if  the 
jury  believe  the  deceased  was  standint;  on 
the  platform  as  the  train  approached,  and 
with  knowledge  of  its  approach  placed  him- 
self in  such  a  position  as  to  be  struck  by 
the  train,  the  plaintiff  cannot  recover." 
Held,  no  error;  as  the  request,  if  granted, 
would  have  required  the  deceased  not  only 
to  e.xcrcise  proper  care  and  diligence,  but  to 
guard  iigainst  the  improper  construction  of 
defendant's  cars,  of  which  he  had  no  knowl- 
edge. Dobieckt  v.  Sharp,  8  Am.  &*  Eng.  R. 
Cas.  485,  88  A'.   Y.  203. 

35«.  because  inisleailinff.  —  In 

an  action  for  causing  the  death  of  the  plain- 
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tiff's  husband,  an  instruction  that  the  burden 
is  on  the  plaintiff  in  the  first  instance  to 
show  that  "plaintiff"  was  in  the  exercise 
of  due  care  at  the  time  of  the  accident  is 
properly  refused,  as  calculated  to  mislead 
the  jury,  though  it  may  appear  to  the  court 
that  the  use  of  the  word  "  plaintiff  "  is  but  a 
clerical  error  for  the  word  "  deceased  ;"  and 
especially  is  this  true  where  the  court,  in 
another  instruction,  has  fully  stated  the 
law  tiiat  must  govern  the  conduct  of  the 
deceased.  Union  Pac.  R.  Co.  v.  O'Brien, 
40  t\',i.  Rep.  538,  4  U.  S.  App.  221,  1  C.  C. 

A.  354. 

When  a  person,  walking  over  a  long  tres- 
tle on  a  railway,  let  himself  down  under  the 
ties  to  avoid  being  run  over  by  an  approach- 
ing train,  but,  being  unable  to  get  upon  the 
track  again,  fell  and  was  killed,  a  charge 
which  submitted  to  the  jury  the  question 
of  his  negligence  in  attempting  to  cross  the 
trestle,  but  which  ignored  the  question  of 
due  caution  in  regaining  his  position,  on 
which  there  was  evidence,  was  misleading 
and  properly  refused.  Cook  v.  Central  R. 
<S-  /?.  Co.,  67  Ala.  533. 

Oil  the  trial  of  an  action  by  an  adminis- 
trator for  killing  the  intestate  at  a  highway 
crossing,  the  defendant  asked  the  court  to 
instruct  the  jury  that  if  they  believed,  from 
the  evidence,  that  the  person  in  charge  of 
the  team  stopped  forty  or  fifty  feet  from  the 
track,  and  the  horses  afterwards  became 
unmanageable  and  ran  upon  the  track,  de- 
fendant was  not  responsible  for  the  action 
of  the  horses  or  for  any  damage  to  them, 
which  was  refused.  Held,  properly  refused, 
for  the  reason  that  the  damages  to  the 
horses  were  not  involved,  and  because  cal- 
culated to  mislead  the  jury  as  to  whether 
defendant  was  responsible  for  what  the 
horses  did.  That  was  a  question  of  fact  to 
be  determined  from  a  consideration  by  the 
jury  of  all  the  facts  and  circumstances  which 
occurred  at  the  time.  Illinois  C.  R.  Co.  v. 
Slater,  139  ///.  190,  28  N.  E.  Rep.  S30 ; 
affirming  39  ///.  App.  69. 

357.  Modifying  the  prayer.— In  an 
action  by  an  administrator  for  the  killing  of 
an  employe  the  defendant  asked  this  in- 
struction :  "  The  jurv  are  instructed  that 
t\ie  first  duty  of  the  deceased.  T.  K.,  was  to 
take  reasonable  care  of  his  own  safety,  eiien 
though  to  do  so  required  his  whole  time," 
which  the  court  modified  by  striking  out 
the  words  in  italics,  and  then  gave  it.  Held, 
that  the   modification  was  proper.    Pitts- 


burgh, C.  <5-  .SI.  L.  R.  Co.  V.  McGrath,  115 
///.  172.  3  .\'.  E.  Rep.  439;  affirming  15  ///. 
App.  85. 

Where  there  was  no  evidence  that  the 
deceased  went  upon  the  track  in  a  reckless 
manner,  or  failed  to  exercise  that  degree  of 
care  and  caution  that  a  prudent  man  would 
observe  to  avoid  danger,  it  was  no  error  to 
modify  an  instruction  asked  by  the  defend- 
ant, to  the  effect  that  if  the  deceased  know- 
ingly attempted  to  cross  the  track  without 
looking  for  the  approach  of  a  train  he  was 
guilty  of  negligence;  so  that  it  left  as  -x 
question  for  the  jury  to  determine  whether, 
under  the  facts,  he  was  guilty  of  negligence. 
Pennsylvania  Co.  v.  Marshall,  119  ///.  399, 
10  ^V.  E.  Rep.  220;  affirming  li  III.  App. 
639.— Followed  in  Chicago,  M.  &  St.  P. 
R.  Co.  V.  O'SuUivan,  40  111.  App.  369. 

Zn.  VERDICT. 

358.  What  special  findings  are  suf- 
ficient.— Where  the  jury  find  the  pecuniary 
loss  to  be  a  certain  sum  (in  this  case  S1320), 
and,  in  answer  to  a  specific  question,  say  that 
the  loss  consisted  of  notes  and  mining 
stocks,  and  there  is  testimony  that  the  de- 
ceased had  notes  and  mining  stocks  which 
were  lost  on  account  of  his  death,  and 
the  amount  of  the  verdict  seems  to  be 
but  a  reasonable  compensation  for  such  loss, 
the  verdict  will  be  upheld,  although  the 
amount  named  by  the  jury  cannot  be  de- 
duced from  the  testimony  by  any  mere  ad- 
dition of  the  items  of  an  account,  and  al- 
though it  is  not  made  perfectly  clear  in 
what  manner,  whether  by  running  of  the 
statuteof  limitations  or  otherwise,  the  death 
of  the  deceased  brought  about  the  loss  of 
the  notes  and  stocks.  Kansas  Pac.  R.  Co, 
V.  Cutter,  19  Kan.  S3,  17  /////.  Ry.  Rep.  471. 
—Quoting  Illinois  C.  R.  Co.  -<'.  Harron,  5 
Wall.  (U.  S.)  90;  Catawissa  R.  Co.  v.  Arin- 
:,lrong,  52  Pa.  St.  282 ;  Mclntyre  ?'.  Cen- 
tral R.  Co.,  37  N.  Y.  287;  Tilley  v.  Hudson 
River  R.  Co..  24  N.  Y.  471. 

In  an  action  under  the  statute  for  wilful 
neglect  resulting  in  the  death  of  plaintiff's 
husband,  an  employe,  a  special  finding  by 
the  jury  that  the  death  was  not  caused  by 
the  wilful  neglect  of  the  defendant  was  suf- 
ficient to  authorize  a  verdict  for  defendant, 
even  though  the  other  findings  were  not 
sufficient  to  enable  the  court  to  determine 
whether  there  was  wilful  neglect.  There- 
fore the  plaintiff's  motion  to  set  aside  the 
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verdict  and  award  a  new  trial,  upon  the 
ground  that  there  was  not  a  complete  ver- 
dict, was  properly  overruled.  Xecdham  v. 
Louisville  (S-  N.  R.  Co.,  85  A>.  423,  3  S.  IV. 
Rffi.  797,  1 1  S.  W.  Rep.  306. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman,  caused  by 
the  proximity  of  a  shed  to  a  side  track,  a 
finding  by  the  jury  that  "  the  shed  was  so 
close  to  the  track  as  to  render  the  place 
unnecessarily  dangerous  to  employes  in 
performing  their  duties  at  that  place  "  is  a 
sufficient  finding  of  defendant's  negligence. 
Kelleher  v.  Milwaukee  &*  X.  R.  Co.,  80  Wis. 
584,  50  N.  W.  Rip.  942. 

In  an  action  for  death  at  a  crossing,  a 
special  finding  by  the  jury  that  the  deceased 
did  not  exercise  any  caution  to  protect 
himself  will  not  justify  the  court  in  enter- 
ing judgment  for  the  defendant.  Trcffcrt 
V.  Ohio  &•  M.  R.  Co.,  36  ///.  App.  93.— Rk- 
viEWiNG  Chicago  &  N.  W.  R.  Co.  v.  Dun- 
leavy,  129  111.  132. 

The  jury,  in  their  special  \erdicr,  found 
facts  sufficient  to  show  thit  the  railroad 
company  did  not  provide  a  safe  place  for 
the  deceased  to  work  ;  tliat  the  foreman,  in- 
trusted with  the  superintendericy  of  the 
work  and  acting  for  the  master,  had  full 
knowledge  of  tlie  dangerous  character  of 
the  tunnel  and  the  liability  of  the  rock  to 
fall  and  kill  the  deceased  ;  that  he  might, 
with  reasonable  diligence,  have  guarded 
against  the  danger ;  that  the  death  of  the 
deceased  was  caused  by  the  foreman's  neg- 
ligence, and  that  the  deceased  was  without 
fault  and  had  no  knowledge  of  the  danger- 
ous condition  of  the  tunnel  or  the  crack  in 
the  rock,  or  its  liability  to  fall  and  injure 
him.  //el<i,  that  tiie  plaintitT  was  entitled 
to  judgment.  Louis^iitle.  A'.  A.  &•  C.  R. 
Co.  V.  Graham,  1 24  ///(/.  89,  24  A".  E.  Rep. 
668. 

Plaintiff's  intestate,  a  boy  about  two  years 
old,  got  upon  the  defendant's  track  about  5 
o'clock  p.  M.,  and  a  few  minutes  later  was 
killed  by  a  passing  train.  He  got  upon  the 
track  at  a  farm  crossing,  either  through  an 
open  gate  or  through  an  opening  about 
twenty  inches  wide  at  one  end  of  the  gate. 
Two  of  defendant's  section  men  testified 
that  immediately  after  tlie  train  started  on, 
after  the  .accident,  they  found  the  gate  open, 
and  closed  it.  Two  witnesses  for  the  plain- 
tiff testified  that  they  left  the  gate  closed 
about  noon  on  that  day,  and  no  one  had 
been  seen  to  pass  through  the  gate  after- 


wards. No  one  had  any  occasion  to  open 
the  gate,  except  said  two  witnesses  and  the 
plaintiff.  The  jury  found  specially  that  the 
boy  passed  through  tiie  opening  in  going 
upon  the  track  ;  that  the  gate  was  dosid  at 
the  lime;  and  that  the  section  men  did  not 
close  the  gate  after  the  accident.  /A/,/,  that 
these  findings  were  warranted  by  the  evi- 
dence. Sliie//i;-e//  V.  U'isconsi/t  C.  Co.,  iSo 
J I 'is.  498,  50  A'.  //'.  y\'ep.  407. 

35)>.  AVIiat  special  iiiuliii^s  aiv  not 
ijK'oiisistiMit  Avitli  g:4>iH>ral  v«>nlict.— 
A  special  finding  that  a  switchman  knew 
of  the  absence  of  run-boards  from  the 
switcli-engine,  and  that  the  danger  was  un- 
usual, is  not  in  conflict  with  a  general  ver- 
dict in  favor  of  his  estate  where  the  jury 
fail  to  find  whether  or  not  there  was  a 
promise  or  assurance  that  the  defect  should 
be  repaired  Pieart  v.  Chicago.  R.  I.  Sr^  P. 
R.  Co..  82  fiKca  14S,  47  A',  jr.  Rep.  1017. 

In  an  action  for  the  death  of  an  assistant 
brakeman  while  attempting  to  uncouple 
cars  in  motion,  the  jury  found  specially 
th.it  the  accident  occurred  while  the  train 
was  ruoving  at  the  rate  of  four  miles  an 
hour;  that  the  deceased  knew  that  the  train 
would  soon  stop  where  the  uncoupling  could 
be  done  with  safety,  but  further  found  that 
the  work  was  not  unusually  hazardous. 
Held,  that  the  special  findings  were  not  in- 
consistent with  a  general  verdict  for  plain- 
tiff. 11,1 'inner  v.  Chieai^o,  R.  I.  &^  P.  R.  Co., 
ic  Am.  i5-»  I'.iig.  R.  Cas.  772,  61  lo^va  56,  15 
A'.  W.  Rep.  597. 

:J«<).  Sfttliiff  axldo  vorellct  lor 
oiTors  ill  special  liii<liiig:s.  —  In  an 
action  for  the  death  of  a  person  at  a  cross- 
ing, a  finding  "  that  both  parties  were  to 
blame,  but  the  railway  company  should 
bear  the  greater  responsibility,"  is  not  a  ver- 
dict for  the  defendant,  but  is  so  vague  that 
a  new  trial  should  be  ordered.  S^nith  East- 
ern R.  Co.  v.  Smi/heriiiitii.  47  /.  /'.  773. 

In  an  action  for  the  death  of  a  switch- 
man, the  company  was  charged  with  negli- 
gence in  the  construction  of  its  roadbed 
and  trac:k,  and  its  failure  to  keep  the  latter 
in  proper  repair.  At  the  trial  all  of  the 
witnesses  were  introduced  by  the  plaintiff 
except  one,  every  one  of  whom,  who  knew 
•r  claimed  to  know  the  condition  of  the 
track,  testified  that  it  was  in  a  safe  condi- 
tion. TJie  jurv,  nevertheless,  found  spe- 
cially that  the  track  was  not  in  proper 
repair,  and  upon  such  findings  found  a 
general  verdict  for  the  plaintiff,     field,  that 
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tlie  special  findings  were  not  reconcilable 
with  the  facts  proven,  and  the  general  ver- 
dict should  be  set  aside.  S/.  I.oiiis  Bridge 
Co.  V.  Fellows,  31  ///.  App.  282. 

A  boy  nearly  ten  years  of  age  was  killed 
while  attempting  to  crosb  a  track  in  a  city 
by  a  train  that  was  running  at  an  unlawful 
speed.  The  jury  found  specially  that  he 
was  old  enough  to  comprehend  the  danger, 
and  tiiat  he  was  in  a  position  to  see  the 
train  before  he  went  on  the  track,  but  fur- 
ther found  that  he  could  not  have  avoided 
tlie  accident  by  the  exercise  of  ordinary 
care.  Held,  in  the  absence  of  any  evidence 
showing  that  there  was  any  necessity  of  his 
attempting  to  cross  the  track,  that  the  find- 
ings were  inconsistent,  and  that  a  verdict 
for  the  plaintiff  should  be  set  aside.  Haas 
V.  Chicago  <S-  N.  W.  R.  Co.,  41  Wis.  44.— 
Foi.i.oWKD  IN  Burns  v.  North  Chicago 
Rolling  Mill  Co.,  19  Am.  &  Eng.  R.  Cas. 
.{12,  60  Wis.  541  ;  Kearney  v.  Chicago,  M. 
»St  St.  P.  R.  Co.,  47  Wis.  144. 

M.,  a  young  and  vigorous  man,  whose 
^ight  and  hearing  were  sound  and  unim- 
paired, being  at  a  point  about  253  feet  west 
of  a  railroad,  in  a  village,  and  having  his 
liorses  hitched  on  the  same  street  about  225 
feet  east  of  the  railroad,  heard  the  long 
whistle  of  an  approaching  locomotive,  and 
immediately  began  running  down  the  street 
towards  his  horses.  At  that  time  the  train 
was  about  half  a  mile  distant  from  the  street 
crossing,  and  it  whistled  again  when  about  a 
quarter  of  a  mile  distant;  it  was  hidden 
from  M.'s  sight  until  he  was  within  about 
twenty  feet  of  the  track,  when  he  might 
have  seen  it  by  looking  in  that  direction  ; 
and,  being  a  light  special  train,  it  was  run- 
ning about  forty  miles  an  hour,  and  without 
ringing  the  bell  on  its  approach.  The  pas- 
senger trains  of  the  company  usually  ran  at 
the  rate  of  twenty  miles,  and  its  freight 
trains  at  the  rate  of  twelve  miles,  an  hour; 
and  a  freight  train  was  due  near  that  time. 
M.  did  not  cease  running,  or  diminish  his 
speed,  until  he  was  in  the  act  of  stepping  on 
the  first  rail  of  the  main  track,  when  he  was 
struck  by  the  train  and  killed,  the  whistle 
for  brakes  being  sounded  at  the  same  mo- 
ment. The  jury,  by  special  verdict,  found 
that  M..  after  hearing  the  whistle  and  the 
noise  of  the  train,  and  seeing  it,  attempted 
to  cross  the  track  in  front  of  the  locomo- 
tive; that  if  he  had  stopped  just  before 
going  tipon  the  land  included  within  de- 
fendant's right  of  way,  and  looked  in  the 


proper  direction,  he  could  have  seen  the 
train  ;  and  that  he  was  not  guilty  of  any 
want  of  ordinary  care  in  running  upon  the 
track  as  he  did.  /feld,  that  in  view  of  the 
evidence,  these  findings  were  iiiconsistent, 
and  it  was  error  to  refuse  a  new  trial. 
Kearney  v.  Chicago,  M.  iS>»  St.  P.  R.  Co.,  47 
Wis.  144,  2  N.  W.  Rep.  82,  21  Am.  Ry.  Rep. 
43.— Following  Haas  v.  Chicago  &  N.  W. 
R.  Co.,  41  Wis.  44. — FoLLOWKD  IN  Burns 
V.  North  Chicago  Rolling  Mill  Co.,  19  Am. 
&  Eng.  R.  Cas.  412,  60  Wis.  541. 

301.  Apportioning  tlic  award  of 
damages. — Where  the  complaint  appor- 
tions the  amount  claimed  among  the  widow 
and  children  of  the  deceased,  a  verdict  ap- 
portioning to  the  widow  or  children  sums 
in  excess  of  that  claimed  for  them  is  erro- 
neous. International  <S^  G.  N.  R.  Co.  v. 
McDonald,  42  Am.  iS<»  Eng.  R.  Cas.  211,  75 
Tex.  41,  12  5.  W.Rep.  860. 

It  is  no  ground  for  a  new  trial  that  the 
jury  have  not  made  separate  awards  of 
damages  to  the  wife  and  children  respect- 
ively. The  court  can  distribute  the  amounts 
if  desired.  AfcLeod  v.  Windsor  &*  A.  R, 
Co.,  23  N(y7).  Sc.  69. 

302.  Intcrprctint;  tlic  verdict.— 
A  verdict  that  the  death  "was  caused  by 
the  gross  negligence  of  the  defendant, 
without  any  fault  "  of  the  deceased,  is  sub- 
stantially an  affirmative  finding  that  the 
deceased  during  the  whole  transaction  re- 
sulting in  his  death  exercised  due  care  and 
diligence  to  protect  himself  from  injury, 
and  to  do  his  duty  toward  his  employer. 
Kan.<:as  Pac.  R.  Co.  v.  Salmon.  14  Kan.  512. 
—Quoted  in  Hannibal  &  St.  J.  R.  Co.  7>. 
Fox,  15  Am.  &  Eng.  R.  Cas.  325,31  Kan. 
586. 

XIII.  SAMAOEa 

I.  Statutory  Profusions — Limit  of  Amount. 
30.'{.  Alabama.  —  The  statute  which 
gives  a  right  of  action  to  the  personal  repre- 
sentative of  a  person  whose  death  was 
caused  by  the  "wrongful  act  or  omission  of 
another,"  and  declares  that  he  may  "  re- 
rover  such  sum  as  the  jury  may  deem  just  " 
(Code,  ^  2641),  only  applies  to  cases  in 
w'Mch  death  resulted  from  the  wrongful 
net  or  omission,  leaving  other  actions  for 
personal  injuries  to  be  governed,  as  to  the 
measure  of  damages,  by  other  statutory 
provisions  (Code,  ??  1699,  1700)  or  by  the 
principles  of  the  common  law.    East  Tenn., 
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V.  <5-  G.  li.  Co.  V.  King,  31  Am.  &>  Eng.  R. 
Cas.  385,  81  Ala.  177,  2  So.  Rep.  152. 

Section  2589  of  the  Code  (Homicide  Act) 
does  not  limit  the  recovery  for  a  death 
caused  by  wrongful  act  to  actual  damages 
sustained  by  surviving  relatives  of  the  de- 
ceased, altiiough  there  is  an  absence  of  evi- 
dence of  wanton  or  wilful  negligence.  Kan- 
sas City,  At.  ^  li.  R.  Co.  V.  Sanders,  58  Am. 
<S^  Eng.  R.  Cas.  140,  98  Ala.  293,  13  So.  Rep. 

57. 

;j<M.  Connecticut.— The  act  of  1853, 
(Rev.  St.  1866,  p.  202),  making  railroad  com- 
panies liable  for  negligently  causing  death, 
in  a  sum  not  less  than  $1000  nor  more  than 
$5000,  is  a  remedial  statute  and  not  a  penal 
one.     Lamphear  v.  Buckingham,  33  Conn. 

237. 

Under  that  act  such  damages  are  based 
uiK)n  the  injury  to  the  deceased,  and  not 
upon  the  pecuniary  loss  to  the  relatives,  to 
wiiom  the  damages  would  be  distributed. 
Coodsell  V.  Hartford  i^  N.  II.  R.  Co.,  33 
Conn.  51. 

If  the  plaintiff  is  entitled  to  recover  at  all, 
the  lowest  sum  that  can  be  allowed  is  the 
minimum  one  of  $1000  fixed  by  the  statute. 
Lamphear^  v.  liuckingham,  33  Conn.  237. 

Where  the  action  is  under  the  above 
statute,  and  a  demurrer  by  the  defendant  is 
overruled,  and  the  court  hears  the  case  in 
damages,  the  demurrer  admits,  among  other 
things,  the  question  of  the  defenflant's  neg- 
ligence, and  the  plaintiff  is  entitled  to  re- 
cover at  least  the  minimum  fixed  by  the 
statute,  though  the  court  may  find  as  a  fact 
that  the  defendant  was  not  guilty  of  neg- 
ligence.   Lamp/iear  v.  li.tckingham,  33  Conn. 

237. 

:J05.  Georgia.— Though  an  amending 
statute  may  have  different  objects  and  pur- 
[>()ses  from  those  of  the  original,  it  is  ger- 
mane thereto  if  it  be  upon  the  same  subject. 
This  applies  to  the  statute  amendatory  of 
the  code  section  upon  the  subject  of  giving 
a  right  to  recover  damages  for  hc)n)icide. 
Clay  V.  Central  R.  «S-  />'.  Co.,  42  Am.  &>  Eng. 
R.  Cas.  76,  84  Ga.  345,  10  5.  E.  Rep.  967. 

That  the  amending  statute  prescribes 
the  measure  of  damages  to  be  the  full  value 
of  the  life  of  deceased,  with  no  deduction 
for  his  necessary  or  personal  expenses  had 
he  lived,  does  not  render  it  unconstitutional. 
It  is  as  genera!  a  law  as  the  law  it  amends ; 
and  the  legislature  is  not  prohibited  from 
prescribing  a  rule  for  tlie  measure  of  dam- 
ages.    Clay  \.  Central  R.Sr*  B.  Co.,  42  Am. 


&-  Eng.  R.  Cas.  76,  84  Ga.  345,  10  S.  E.  Rep. 
967. 

lUHi.  Illinois.— Under  the  statute,  the 
amount  of  recovery  for  the  death  of  one 
killed  by  the  negligence  of  a  railroad,  is 
limited  to  the  pecuniary  loss  to  the  wife  or 
next  of  kin,  not  to  exceed  $5000;  but  the 
aniuunt  must  depend  very  much  on  the 
good  sense  and  sound  judgment  of  the  jury, 
ui.der  the  facts  of  the  case.  Illinois  C.  R. 
Co.  V.  Barron,  $  Wall.  (U.  S.)  90.— Al'l'l.lED 
IN  Kansas  Pac.  R.  Co.  v.  Lunlin,  3  Colo.  94. 
yuoTED  IN  Holland  v.  Brown,  13  Sawy. 
Tu.  S.)  284;  James  v.  Richmond  &  D.  R. 
Co.,  92  Ala.  231 ;  Kansas  I'ac.  R.  Co.  7/.  Cut- 
ter, 19  Kan.  83;  Johnson  7'.  Wells.  6  Nev. 
224.  Rkvikwed  in  Howard  7'.  Delaware* 
H.  Canal  Co.,  40  Fed.  Rep.  195. 

3<(7.  Maine. — The  forfeiture  provided 
by  the  Act  of  1855.  ch.  161,  against  railroad 
companies  for  negligently  causing  death, 
cannot  be  enforced  against  a  company 
where  its  road  is  in  the  hands  of  mort- 
gagees, and  operated  and  controlled  by 
them.  State  v.  Consolidated  European  &> 
N.  A.  R.  Co.,  67  Me.  479,  16  Am.  Ry.  Rep. 

37'- 

308.  Missouri.  —  (i)  Not  to  exceed 
§5000. — The  measure  of  damages  in  an  ac- 
tion brought  by  the  legal  representative  of 
an  employe  against  the  company  for  his 
death,  is  not  the  fixed  sum  of  85000,  but  a 
sum  not  exceeding  S5000.  The  riglit  of  ac- 
tion is  given  by  section  3  and  not  scclif)n  2  of 
the  Damage  Act.  Elynn  v.  Kansas  City,  St. 
f.  &^  C.  B.  R.  Co.,  iS  Am.  G^  Eng.  R.  Cas.  23. 
78  Jl/o.  195.— FoM.owKi)  IN  Schlereth  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  509,  10  S.  W. 
Re]).  66. — Si/ilereth  v.  Missouri  I'ac.  R.  Co., 
96  Mo.  509.  10  S.  ir.  Rep.  66.— Foi.i.owiNc; 
Flynn  v.  Kansas  City,  St.  j.  &  C.  B.  R.  Co., 
78  Mo.  201  ;  Holmes  1'.  Hannibal  &  St.  J. 
R.  Co.,  69  Mo.  536;  Elliott  V.  St.  Louis  & 
I.  M.  R.  Co.,  67  Mo.  272.—  Tet//ero7c  v.  St. 
Josepii  &'  IJ.  JA  A'.  Co.,  98  Mo.  74,  1 1  .V.  //'. 
Rep.  310. 

A  statutory  provision  that  a  company 
shall  be  liable  for  a  penalty  of  $5000,  "  when 
any  passenger  shall  die  from  any  injury  re- 
sulting from,  or  occasioned  by  any  defect 
or  insufficiency  in  any  railroad,  or  any  part 
thereof,"  has  no  application  to  the  case  of 
a  person  killed  while  crossing  a  railroad  be- 
cause of  negligence  In  failing  to  provide  a 
proper  crossing,  and  it  is  error  for  the  court 
in  such  case  to  direct  the  jury  that  if  they 
find  for  the  plaintiff  the  verdict  must  be  for 
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the  fixed  sum  of  S5000.  Criimpley  v.  Hiiti' 
nihal  &*  St.  J.  A'.  Co..  37  y//«.  &*  Eiij;.  A\ 
Ciis.  357,  98  .\fo.  34,  1 1  .V.  //'.  A'f/>.  244. 

If  death  results  fnjrii  the  failure  of  the 
railroad  C()in|>aiiy  to  erect  a  sijjn- board  at 
the  crossing,  the  amount  of  damages  is 
governed  by  section  2123,  Rev.  St.  1879, 
not  exceeding  five  thousand  dollars,  as  the 
jury  may  deem  fair  anfl  just,  having  refer- 
ence to  the  necessiiry  injuries.  A'/»^  v. 
Missouri  Pac.  A'.  ( .>..  98  Mo.  235.  11  .S'.  //'. 
Kep.  563. — Foi.i.owiNO  Cnimplcyw.  Hanni- 
bal &  St.  J.  R.  Co.,  98  Mo.  34. 

Under  the  Damage  Act,  Rev.  St.  1889,  § 
4425,  the  statutory  sum  of  $5000  is  not  re- 
coverable of  a  railway  company,  when  the 
party  killed  was  not  a  passenger,  and  his 
death  resulted  from  other  negligence  than 
that  occurring  in  the  "  running,  conducting, 
or  managing  any  locomotive,  car,  or  train 
of  cars."  Rapp  v.  St.  Joseph  &•  I.  R.  Co., 
106  Mo.  423,  17  .9.  W.  Rep.  487.— F(M,l.()\v- 
INO  Crumplcy  v.  Hannibal  &  St.  J,  R.  Co., 
98  Mo.  34. 

(2)  Fixed  penalty  of  $5000. — Where  a 
railroad  neglects  to  ring  the  bell  or  to 
sound  the  whistle  of  its  locomotive  at  a 
public  crossing  as  required  by  Rev.  St. 
1889,  %  2608,  and  the  death  of  a  person 
crossing  the  track  is  thereby  occasioned,  a 
recovery  of  $5000  under  Rev.  St.  1889,  § 
4425,  is  authorized.  Keniiey  v.  liiinnihal&' 
St.  J.  R.  Co..  loi  Mo.  270,  15  S.  IV.  Rep. 
983,  16  S.  W.  Rep.  837.  King  v.  Missouri 
Pac.  R.  Co.,  98  Mo.  235,  n  S.  IV.  Rep.  563. 
Crumpley  v.  Hannibal  &^  St.  J.  R.  Co.,  37 
Am.  &^  Eng.  R.  Cas.  357,  98  Mo.  34.  n  5. 
/F.  Rep.  244.— Revikwino  Sullivan  v.  Mis- 
souri I'ac.  R.  Co.,  97  Mo.  113. — FoM.owF.n 
IN  Kingz/.  Missouri  Pac.  R.  Co.,  98  Mo.  235, 
n  S.  W.  Rep.  563;  Rapp  t/.  St.  Joseph  &  I. 
R.  Co.,  106  Mo.  423. 

The  term  "  damages,"  in  section  2608,  in- 
cludes damiigcs  accruing  under  section 
4425  (Rev.  St.  1889)  where  death  results,  in 
the  circunjstances  described  in  the  latter, 
from  negligence  consisting  of  the  fadure  to 
give  the  sign.ils  mentioned  in  the  former. 
Kenney  v.  Hannibal  &*  St.  J.  R.  Co.,  105 
Mo.  270,  15  S.  IV.  Rep.  983,  16  .S".   W^.  Rep. 

837. 

Where  one  is  killed  at  a  railroad  crossing 
by  reason  of  the  negligence  of  an  employe 
of  the  company  in  failing  to  have  the  he;i<l- 
liglit  burning  on  the  locomotive,  the  case 
(alls  under  Mo.  Rev.  St.  1879,  §  2121.  and 
the  damages  assessed  are   fixed  at    $5000. 


Decke  v.  Missouri  Pac.  R.  Co.,  45  Am.  &* 
Eng.  R.  Cas.  174,  102  Mo.  544,  13  S.  U\ 
Rep    1053. 

Where  deceased  was  killed  on  the  tracks 
of  a  railnjad  company  while  using  them  in 
towing  sand-boats,  his  widow,  in  Ciise  she 
prevails  in  the  action,  is  entitled  to  recover 
$5000,  and  an  instruction  fixing  that  amount 
ill  case  of  recovery  is  projier.  Le  May  v. 
Missouri  I'ac.  R.  Co.,  105  Mo.  361,  16 ^V.  U'. 
Rep.  1049. 

Tlie  damages  to  be  recovered  for  killing 
one  walking  on  the  track  by  reason  of  gross 
negligence  are  the  fixed  sum  of  $5000. 
Guentlier  v.  St.  Louis,  I.  M.  iii^  S.  K.  Co., 
108  Mo.  18,  18  5.  \V.  Rep.  846. 

Where  a  minor  child  is  killed  by  ne^t' 
gence  in  running  aloconmtive,  the  measure 
of  recovery  by  its  parents,  under  the  stat- 
ute (Rev.  St.  1889.  §  2305),  is  S5000.     Tobin 
V.  Missouri  Pac.  R.  Co.,  (Mo.)  18  S.  IV.  Rep. 

996. 

The  statute  provides  that,  whenever  any 
person  shall  die  from  any  injury  resulting 
from,  or  occasioned  by,  the  negligence,  un- 
rea.sonableness,  or  criminal  intent  of  any 
officer  or  employe  while  running  or  man- 
aging any  locomotive  or  car,  the  employer 
shall  forfeit  $5000  which  may  be  sued  for 
and  recovered  by  the  parent.  Held,  that 
the  provisions  of  the  statute  covered  a  case 
where  a  child  was  killed  by  reason  of  the 
negli.^cnce  of  the  street-car  company  to 
comply  with  an  ordinance  of  the  city  re- 
quiring bells  to  be  placed  on  the  horses 
drawing  the  car.  Lynch  v.  Metropolitan 
St.  R.  Co..  56  Am.  (S^•  Eng.  R.  Cas.  571,  112 
aMo.  420,  20  S.  W.  Rep.  642. 

The  representative  of  the  deceased  em- 
ploye killed  by  the  negligence  of  a  vice-prin- 
cipal is  entitled  to  recover  the  fixed  sum  of 
S5000  under  the  second  section  of  the  Dam- 
age Act.  Miller  v.  Missouri  Pac.  R.  Co..  53 
Am.  <^  E!ng.  R.  Cis.  598,  109  Mo.  350,  19  S. 
Il\  Rep.  58.— .^pPKoviNc;  Sullivan  7>.  Mis- 
souri Pac.  R.  Co.,  97  M  ).  113.  Criticising 
Elliott  V.  St.  Louis  A  I.  M.  R.  Co.,  67  Mo. 
272.  Following  Proctor  v.  Hannibal  & 
St.  J.  R.  Co.,  64  Mo.  117.  Reviewing 
Schultz  7'.  Pacific  R.  Co.,  36  Mo.  14  ;  Connor 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  59  Mo.  2S5. 

The  deceased  and  the  engineer  not  being 
fellow-servants,  the  damages  are  the  fixed 
statutory  |)enalty  of  S5000  prescribed  by 
Rev.  St.  1879,  §  2121.  Schlereth  \.  Missouri 
Pac.  R.  Co.,  115  Mo.  87,  21  .V.  W.  Rep.  mo. 

(3)  Not  to  exceed  $2000. — In  actions  for 
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injuries  resulting  in  the  death  of  an  em[)loye 
by  negligence,  under  Kev.  St.  ch.  25,?  2123, 
the  measure  of  flamage.i  is  '  such  damages, 
not  exceeding  two  thousand  dollars,  as  ttie 
jury  may  deem  fair  anrl  just,  with  reference 
to  the  necessary  injury  resulting  from  such 
death  to  the  surviving  parties  who  may  be 
entitled  to  sue,  and  also  having  regard  to  the 
mitigating  or  aggravating  circumstances 
attending  such  wrongful  act,  neglect,  or  de- 
fault." In  the  absence  of  evifience  tending 
to  show  aggravation  the  word  "necessary" 
means  the  same  as  "  pecuniary,"  and  the 
damages  are  merely  compensatory.  I/ick- 
viiin\.  Missouri  Pac.  R.  Co.,  22  Mo.  App. 

344. 

;MM>.  New  Hnmpsliiro.— The  dam- 
ages recoverable  under  the  Act  of  1S79,  ch. 
135,  for  negligently  causing  deatii,  are  con- 
fined to  the  suffering  before  the  dcatli  of 
the  deceased,  and  do  not  extend  to  injuries 
beyond  his  life,  or  loss  to  his  next  of  kin. 
Chirk  V.  Manchester,  62  .V.  //.  577. 

J170.  Nt'W  York.— The  limitation  im- 
posed by  the  laws  of  this  state  upon  the 
amount  of  recovery  must  De  applied  where 
[ihiintifT  has  voluntarily  availed  herself  of 
our  remedial  procefiure,  although  no  limi- 
taiion  is  imposed  by  the  law  of  the  state 
where  the  accident  occurred.  Wooden  v. 
Western  \.  V.  <S-  /'.  R.  Co.,  126  A'.  V.  10,  26 
A'.  A".  Rep.  1050,  36  N.  V.  S.R.  387 ;  ajirnt- 
'".K'  35  A',  v.  S.  R.  685,  12  N.  Y.  Siipp. 
908. 

JJ71.  Poiinsj-lvanin.— That  portion  of 
section  2  of  the  act  of  April  4,  1S68  (P.  L. 
p.  58),  limiting  the  amount  which  can  be 
recovered  against  railroad  companies  for 
negligence  causing  loss  of  life  to  S5000,  is 
still  operative  and  was  not  avoided  by  art. 
3,  section  21  of  the  present  constitution. 
Such  act,  having  been  formally  adopted  by 
the  Pennsylvania  Railroad  Co.  under  the 
provisions  of  section  4  thereof,  the  same  lias 
.become  :•  part  of  the  charter  of  said  com- 
pany, and  charters  of  all  private  corpora- 
tions are  left  exactly  as  the  new  constitution 
found  them.  Pennsylvania  R.  Co.  v.  Lang- 
don,  I  Am.  <S-  Fng.  R.  Cas.  87,  92  Pa.  St.  21. 
— DlsiiNGUlsiiF.l)  IN  Lewis  V.  Hollahan, 
103  Pa.  St.  425.  EXHI.AINKD  IN  Philadel- 
phia. W.  &  R.  R.  Co.  V.  Conway.  112  Pa.  St. 
511.  Overruled  in  pari'  in  Pennsyl- 
vania R.  Co.  7'.  Bowers,  37  Am.  &  Eng.  R. 
Cas.  353,  124  Pa.  St.  183. 

The  act  of  April  4.  1868  (P.  L.  p.  58),  §  2, 


limiting  the  liability  of  railroad  companies 
to  S5000  in  case  of  dcatli  caused  by  their 
negligence,  was  a  general  law,  applicable  to 
non-accepting  as  well  as  to  accepting  car- 
riers or  corporations  of  the  class  tlicn,in 
mentioned.  The  only  elfcct  of  a  refusal  to 
accept  its  provisions  was  to  di'prive  the 
non-accepting  corporation  of  the  means  of 
indemnity  provided  in  §  3  of  said  act,  ami 
also  of  the  benefits  resulting  from  a  niodili- 
cation  of  its  charter  as  provided  for  in  §  4. 
Leivis  V.  Hollahan,  103  I'a.  .s/.  425.— Fol- 
lowed in  Conway  v.  Philadelphia,  W.  &  H. 
R.  Co.,  17  Phila.  (Pa.)  71.  Overruled  in 
PART  in  Pennsylvania  R.  Co.  v.  Mowers,  37 
Am.  &  Eng.  R.  Cas.  353,  124  Pa.  St.  1S3. 

The  constitution  of  1874,  art.  3,  iJ  21,  pro- 
viding that  "  no  act  of  the  general  assembly 
shall  limit  the  amount  to  be  recovered  for 
injuries  resulting  in  death,  or  for  injuries  to 
persons  or  property,"  abrogated  section  2  of 
the  act  of  1868,  limiting  the  liabilities  of 
railroads  lo  S5000  in  case  of  death  from 
negligence.  Lewis  v.  Hollahan,  103  Pa.  St. 
425.— Distinguishing  Pennsylvania  R.  Co. 
V.  Langdon,  92  Pa.  St.  34.  —  Conway  v.  Phila- 
delphia, W.  &^  />:  R.  Co.,  17  J'hila.  (Pa.) 

7'- 

A  statutory  provision  that  the  amount  to 
be  recovered  in  actions  against  railroad 
companies  shall  be  limited  to  S3000  in  cases 
of  personal  injuries,  and  §5000  in  cases  of 
death,  and  that  "upon  the  acceptance  of 
the  provisions  hereof  by  any  carrier  or  cor- 
poration, the  same  shall  become  a  part  of 
its  act  of  incorporation,"  docs  not,  by  ac- 
ceptance of  the  provisions  of  the  act  by  a 
company  incorporated  before  its  enactment, 
become  a  contract  l)etween  the  company 
and  the  state  which  cannot  be  abrogated  by 
the  repeal  of  the  statute.  Pennsylvania  R. 
Co.  V.  Rowers,  37  Am.  &»  Eng.  R.  Cas.  353, 
\z\Pa.St.  183.  16  Atl.  Rep.  836.— Over- 
ruling IN  PART  Pennsylvania  R.  Co.  v. 
Langdon,  92  Pa.  St.  21  ;  Lewis  v.  Hollahan, 
103  Pa.  St.  425.— Dlsiinguished  in  Cilo- 
ningert/.  Pittsburgh  &  C.  R.  Co.,  139  Pa. 
St.  13. 

;t72.  Tf.xas.  — Rev.  St.  art.  2909,  author- 
izing a  jury,  in  an  action  for  causing  death,  to 
give  such  damages  as  they  may  think  pro- 
portioned to  the  injury,  includes  not  dam- 
ages for  the  pain  and  sutTering  of  the  de- 
ceased, but  refers  only  to  the  pecuniary  loss 
resulting  to  the  relatives.  Southern  C.  P. 
<S«"  M.  Co.  V.  Bradley,  52  Tex.  587. 
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2.  Elements  and  Measure  of  Damages, 
a.  In  General. 

373.  Goiiural  riilvH  for  ni«scNi<iiiig: 
(laiiiaM:c!4.'*'  In  case  by  the  administrator 
to  rccovtr  for  injuries  occasioned  by  negli- 
jrence  and  resulting  in  the  death  of  his  in- 
testate, the  jury,  in  estimating  the  damares, 
siiould  take  tiie  facts  in  proof,  and,  connect- 
in;;  tliem  with  tlie  itnowledge  and  experience 
I)ossessed  l)y  them  in  comnion  with  men  in 
general,  arrive  at  a  rule  which  should  be 
just  between  the  parties.  Kansas  Pac.  R. 
Co.  V.  Miller,  2  Colo.  442,  20  Am.  Ry.  Rep. 
245. 

In  an  action  by  a  widow  for  the  death  of 
her  husband,  caused  by  a  failure  of  the 
company  to  maintain  a  suiricient  crossing, 
as  required  by  tiie  Missouri  act  of  March 
27,  1885,  in  assessing  the  damages,  the  jury 
may  consider  tl>e  age,  health,  and  iiabits  of 
tiie  husband,  and  liis  capacity  for  earning 
money,  llo^tie  v.  Chicago  &»  A.  R.  Co.,  32 
J-'eil.  Reft.  365. 

Also  his  ability  to  furnish  care  and  attcn- 
tir)n  to  his  family,  and  the  probable  diminu- 
tion of  that  ability  to  labor  with  the  lapse 
of  time.  Chattanooga,  R.  &*  C.  R,  Co.  v. 
Cliwilis,  90  Ga.  258,  17  .V.  K  Rep.  88. 

The  jury  should  give  what  they  consider 
fair  compensation,  and  arc  not  required  to 
estimate  the  damages  according  to  the  value 
of  tlic  deceased  s  life  calculated  l)y  annuity 
tables.  Arms'ii'orth  v.  South  Eastern  R. 
Co.,  II  Jur.  758.— Ai'i'RovKi)  IN  Rowley  7/. 
London  &  N.  VV.  R.  Co.,  29  L  T.  180,  L 
R.  8  Ex.  221,  21  W.  R.  869. 

There  is  no  invariable  rule  for  estimating 
the  value  of  a  life.  Age,  health,  habits, 
money  made  by  one's  labor,  furnish  data 
from  which  such  value  may  be  decided  by 
a  jury.  Tables  of  the  probable  length  of 
life  and  its  probable  worth  may  be  useful, 
but  are  not  conclusive  or  absolutely  essen- 
tial for  that  purpose.  Savannah,  E.  &*  W. 
R.  Co.  V.  Steiuart,  71  lia.  427. 

A  charge  to  a  jury  that  they  are  not  to 
take  into  consideration  the  pain  suffered  by 
the  deceased,  or  the  wounded  feelings  of 
the  surviving  relatives,  but  may  consider 
the  relations  between  him  and  the  next  of 
kin,  the  amount  of  his  pr(jperty,  the  char- 
acter of  his  business,  and  the  prospective 
iivrease  of  wealth  likely  to  accrue  to  a  man 

*  What  nuutcrs  are  to  be  lunitidfreil  hy  jury 
ill  i-siiinatin^  (luniaK(-'!t  for  wruiiKftiriy  causin'; 
death,  sec  44  Am.  &  End.  R.  C/*;..  458,  alslr. 


of  his  age,  with  the  business  and  means 
which  he  had,  or  a  possibility  of  a  decrease 
of  the  same — helil,  under  the  circumstances 
of  the  case,  to  present  no  error.  Kansas 
Pac.  R.  Co.  V.  Cutter,  19  Kan.  83,  17  Am. 
Ry.  Rep.  47 1 . 

The  reasonable  expectancy  of  decedent's 
life  as  shewn  by  the  testimony  of  a  physi- 
cian and  by  mortality  tables  is  a  proper 
fact  to  be  considered  by  the  jury  in  esti- 
mating the  damages.  O'Mellia  v.  Kansas 
City,  St.  J.  &*  C.  />'.  R.  Co.,  1 1 5  Mo.  205,  2 1  .S'. 
If.  Rep.  503.  ScheJlfter  v.  Minneapolis  &* 
St.  L.  R.  Co.,  19  Am.  &•  Eng.  R.  Cas.  173, 
32  Minn.  518,  21  A^.  IV.  Rep.  711. 

In  an  action  for  the  deatli  of  an  intestate, 
brought  by  an  administrator  for  the  benefit 
of  the  next  of  kin,  the  jury  in  assessing 
fiamages  should  look  not  merely  to  t'^e  de- 
gree of  relationship  the  deceased  bore  to 
his  kindred,  but  his  condition  of  life  at  the 
time  of  his  death,  and  the  reasonable  ex- 
pectation they  might  have  had  of  pecuniary 
assistance  from  him  if  he  had  survived. 
Gri>^  V.  Cincinnati  &'  I.  R.  Co.,  i  Cin. 
.Super.  Ct.  264.— Approving  Franklin  7>. 
Southeastern  R.  Co.,  3  H.  &  N.  211.  Fol- 
lowing Johnston  7/.  Cleveland  &  T.  R.  Co., 
7  Ohio  St.  336.  Quoting  Pym  v.  Great 
Northern  R.  Co.,  4  B.  &  S.  396. 

Under  the  statute,  the  age  and  sex,  the 
general  health  tind  intelligence  of  the  de- 
ceased, his  habits  and  ciipacity,  mental  iind 
physical,  to  earn  and  iicquire  property,  are 
all  to  be  considered  in  estimating  the  dam- 
ages; and  this  would  include  skill  in  tin: 
management  of  wealth,  or  capacity  to  man- 
age alTairs  which  would  be  of  an  advantage 
to  an  estate,  and  the  loss  of  which  would 
prove  a  detriment  to  it.  Skotttr.oe  v.  Oregon 
S.  L.  <S-  U.  iV.  R.  Co.,  51  Am.  &*  Eng. 
R.  Caw  444,  22  Oreg.  430,  30  Pac.  Rep.  222, 
16  /..  A'.  ./.  593. 

374.  IHM'i'ottoiiary  power  of  tlio 
Jury.-  There  is  no  f.xed  rule  to  determine 
compensation  in  case  of  death  caused  by 
the  negiigence  of  another;  each  particular 
case  must  stand  on  the  facts  of  that  case, 
and  in  every  such  c;ise  the  jury  ni:iy  give 
such  damages  as  they  mav  think  iipponinn- 
ate  to  the  injuries  resulting  from  such 
death.  Missouri  I'ac.  R.  Co.  v.  IVregoy,  36 
A'(i7.  424,  14  I'ac.  Refi.  7.  Houston  C'^  T.C. 
R.  Co.  V.  Shaw,  2  Tex.  Unrep.  Cas.  553. — 
yuoriNG  Houston  &  G.  N.  R,  Co.  v.  Ran- 
dall, 50  Tex.  261. 

They  may  give  such  damages  as  to  them 
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"may   seem   fair  and  just."    Matthews  v. 

Warner,  Z()  Gratt.  (,Va.)  570. — Quotkd  in 
Webb  V.  Denver  &  R.  G.  W.  R.  Co.,  7 
Utah  17. 

The  question  as  to  the  amount  of  dam- 
ages sustained  by  reason  of  tiie  death  is  for 
the  jury  to  determine,  under  such  testimony 
as  to  the  measure  of  damages  as  may  be 
submitted  to  them.  Johnson  v.  Missouri 
J'ac.  A'.  Co.,  23  Ant.  (S-»  Kn^'^.  A'.  Cas.  429,  18 
AW>.  690.  26  N.  IV.  Rt-p.  347.  Hoojrhkirk  v. 
Delaware  &»  If.  Canal  Co.,  63  //(Wf.  Pr.  {N. 

y.)  328,  II  AMi.  N.  Cas.  72. 

If  the  jury  believe  that  pecuniary  injury 
has  resulted  from  the  death,  they  may  fix 
the  lianiages  at  anything  they  may  believe 
just  and  right  within  the  statutory  limita- 
tion.    Cornwall  \.  Mills,  12  J.  &>  S.  (/V.  1'.) 

45- 

liut  they  arc  not  warranted  in  giving 
damages  not  founded  upon  the  testimony, 
or  beyond  the  measure  of  compensation  for 
the  injury  inflicted,  or  founded  upon  their 
fancy,  or  based  upon  visionary  estimates  of 
probabilities  or  chances;  and  it  lias  been 
held,  with  rare  exceptions,  that  they  must 
be  confined  to  those  damages  which  are 
capable  of  being  measured  by  a  pecuniary 
standard,  lialch  v.  (Jtaml  A'apitls  &»  I.  K. 
Co.,  67  Mieh.  394,  11  West.  Aep.  476.  34  .V. 
W.  Rep.  884.— yuoTlNG  Cooper  v.  Lake 
Shore  &  M.  S.  K.  Co.,  66  Midi.  271. 

375.  The  iiicaHiire  «»r  <ln.?!  !i.»s, 
j?«'ii«rall.v.*— Where  a  personal  rci);esen- 
tative  sues  under  the  Illinois  statute  for  the 
benefit  of  the  father  and  brothers  and  sis- 
ters of  the  deceased,  proof  that  the  latter 
contributed  a  portion  of  his  wages  to  the 
siip|)ort  and  education  of  his  younger 
brothers  will  entitle  the  plaintilT  to  recover 
more  than  nominal  damages.  Illinois  &* 
St.  L.  R.  Co.  v.   Wlialen,  19  ///.  ////.  116. 

Where  death  results  instantly  from  inju- 
ries caused  by  neglect  of  a  raiiroafl  com- 
pany other  than  wilful  neglect,  the  jury,  in 
estimating  damages,  can  only  inquire  as  to 
the  value  of  the  decedent's  power  to  earn 
money,  which  is  the  measure  of  damages; 
it  is  error  to  instruct  the  jury  that  upon 

*  Measure  of  (I.Tni:it;cs  in  actions  for  iloath,  see 
notes,  21  Am.  it  F'^Nc.  K.  Cas.  301;  7  A/.  30;  ii) 
/,/.  176;  31  At.  3.\(>:  13  Am.  St.  Rki'.  37S;  2  L. 
R.  A.  520. 

The  various  st.ite  ilecisions  reviewed,  sec  note, 
17  L.  R.  A.  7'- 

Actions  for  rausinR  ilcnlh  of  various  relatives. 
Amount  of  recovery  ihcrciH,  sea  note,  17  L.  R. 
A.  76. 


proof  of  simple  negligence  they  may  "  give 
:5uch  damages  as  they  deem  just  and  proper 
by  way  of  compensation,  not  exceeding  the 
amount  claimed  in  the  petition."  l.ouis' 
ville,  C.  Sr'  L.  R.  Co.  v.  Case,  9  Husli  (Ky.) 
728.— Foi.i.owKU  IN  Givens  v.  Kentucky  C. 
R.  Co.,  89  Ky.  231. 

Tlie  plaiiitifTs  arc  only  entitled  to  siuli 
damages  as  the  deceased  himself  ccuild 
have  claimed  had  he  recovercfl  at  the  mo- 
ment when  he  died  ;  that  is,  compensation 
for  the  sulTering  endurerl  by  him  between 
the  accident  and  death.  'Jowns  v.  I'iiks- 
burg,  S.  &^  P.  R.  Co.,  37  La.  Ann.  630,  55 
Am.  Rep.  508. 

The  damages  recoverable  under  Orcg. 
Civ.  Code,§  367,  by  an  administrator  for  the 
death  of  his  intestate,  are  general  assets  of 
the  estate,  and  are  given  merely  as  a  pecu- 
niary compensation  for  the  death,  and  not 
as  a  solatium;  nor  are  they  to  be  exemplary 
or  vindictive,  but  according  to  the  value  of 
vile  life,  having  due  regard  to  the  capacity 
and  disposition  of  the  deceased  to  be  useful 
— to  labor  and  to  save.  Holmes  v.  Oregon 
&>  C.  R.  Co.,  6  Sawy.  ({/.  S.)  262. 

As  to  the  measure  of  damages,  compen- 
sati<m  is  the  rule,  where  from  the  nature  of 
the  case  it  can  be  applied.  Naslmille  &•  C. 
R.  Co.\.  Smit'i,(i  Ileisk.  (Tenn.)  174.— AP- 
I'KOVKU  IN  Louisville,  N.  &  G.  S.  R.  Co.  v. 
Guinan.  11  Lea  (Tenn.)  98. 

Under  Tlmhi.  Code.  §§  2291-2293,  the  rule 
as  to  the  .'imouiit  of  damages  recoverable  is 
the  same  whether  the  injured  party  lives-  a 
time,  and  suit  is  brought  in  his  lifetime, 
or  whether  death  is  instantaneous.  Junvlkrs 
v.  iXashville  &•  D.  R.  Co.,  5  Ra.xt.  ( 7'enn.) 
663.— Al'l'KovKl)  IN  Roach  7>.  Consolidated 
Imperial  Min.  Co.,  7  Sawy.  (U.  S.)  224. 

In  an  action  for  the  (U;ath  of  a  person 
who  had  covenanted  »•  pay  the  plaintiff  an 
annuity,  the  jury  may  estimate  the  damages 
by  calculating  what  sum  would  buy  an 
equally  good  annuity.  This  sum  may  be 
determined  by  tables  of  mortality  and  the 
practice  of  life  insurance  companies.  A'<w- 
ley  V.  /.ontlon  &>  A'.  W.  R.  Co.,  42  A.  /.  Kx. 
153,  A.  A".  8  A.r.  221.  21   W.  R.  869,  29  A.  T. 

180.-  FOI.I.UWKI)  AND  KXPl.AINf.II  IN   I'llil- 

lips  V.  London  \   S.  W.   R.  Co.,   27   W.  R. 

797,  L.  R.  4  y.  n.  n.  406. 40  l.  t.  813. 

37<(.  KIciiieiitN    ol'   daiiiiiKis'^— The 

ordinary  grounds  f)f    damage   are   the  ex- 


*  Elements  of  (laniugcs  fur  causing  uvath,  see 
note,  12  Am.  St.  Rkj>.  375, 
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pense  of  board,  nursing,  medical  aid,  com- 
pensation for  loss  of  time,  physical  and 
mental  pain,  including  such  sum  as  the 
jury  think  ought  to  be  given  for  distress 
and  anxiety  of  mind  in  view  of  approaching 
death  while  in  imminent  danger  from  the 
injury  received,  and  to  the  close  of  life, 
c '<'/-//«  V.  llWitsttT,  A'.  &>  J\.  K.  Co.,  21 
Am.  tS-  Jutj^.  A'.  Ois.  2o8,  63  A'.  //.  404. 

As  to  pecuniarj'  injury  sustained  by  the 
next  of  kin,  in  case  of  death  by  negligence, 
'  h<!  sia'  iile  has  set  no  uounds  to  the  sources 
thereof;  and  they  nuiy  be  such  as  arise 
from  the  loss  of  personal  care,  intellectual 
culture,  or  moral  training  which  would  have 
i)een  received  had  the  deceased  lived.  JA"- 
J)tff>f  V.  Xi-w  York  C.  A'.  Co.,  37  .V.  )'.  2S7, 
35  //o7i'.  /';-.  36;  iijffiiiir'Hi;  47  liarh.  515. — 
Al'i'l.VlNi;  Tilley  7'.  Hudson    River  R.  Co., 

24    N.   Y.    471,    29    \\.  V.    252.-  Ololl,!)    IN 

K.uisas  Pac.  R.  Co.  v.  Cutter,  ly  Kan.  83. 
Kkvikwki)  I.N  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Harker,  39  Ark.  491  ;  MItciiell  v.  New 
York  C.  ^r  II.  R.  R.  Co.,  2  Hun  (\.  Y.)  535. 
;177.  SuHV'rliitf  ofdo'.'i'jised.*— Wliere 
the  action  is  untlerthe  Iowa  statute,  nothing 
can  be  allowed  for  the  wounded  feelings  or 
grief  of  the  relatives,  nor  for  the  pain  and 
sulfering  of  the  deceased.  Kcll,y\.  Central 
K.  Co.,  48  /•'<■</.  A'e/f.  663  Dmyer  v.  C/u\iti;;o, 
Sf.  P.  &*  O.  R.  Co.,  84  fomt  479,  5 1  A'.  IV. 
Aifi.  244. — yuoTiNO  Rose  V.  Des  Moines 
R.  Co.,  39  Iowa  246. 

Where  the  action  is  under  the  Louisiana 
Code,  to  recover  for  the  <leatii  of  one  by 
drowning,  the  sulTerings  of  llie  deceased, 
between  the  time  of  falling  into  the  water 
and  that  of  drowning,  are  fleenied  siuitd- 
taneous  with  the  death,  and  therefore  can- 
not be  taken  into  account  in  assessing  tiie 
damages.  ChiaHuim  v.  Kt'U  liiver  Line,  56 
/■(■</.  Rtfi.  248.— Foi.l.owiNt;  The  Corsair, 
145  U,  S.  335,  12  Sup.  Ci.  Rep.  949. 

Where  the  action  is  under  the  Massa- 
chusett!)  statute  for  causing  de.ith,  and  the 
evidence  sliows  that  the  deceased  fell  some 
twenty  feet,  and  u|)on  striking  becann-  un- 
conscious, a:ul  remained  so  until  the  lime 
of  liis  death,  there  can  be  no  recovery  for 
the  physical  or  mental  siidering  endured  by 
the  deceased  during  the  fall.  Kiniiidy  v. 
Slaiitfiiril  .Siif^itr  A't'finrrv.  1 25  A/,>.ss.  90. 

In  an  action  under  How.  (Mich.)  Slat,  ji 


*  Wlitn  iliim.iKX's  arc  alluwc-il  in  actiniiii  for 
i-aiisiiiK  death,  lor  surfcrliiif  u(  UcccuaeU,  seu 
note,  13  Am.  Sr.  Rki-.  377. 


8314,  by  personal  representatives  for  the 
death  of  their  decedent,  the  mental  suffer- 
ings and  injured  feelings,  or  any  other  in- 
juries not  susceptible  of  being  compensated 
for  by  a  money  consideratio:i  to  the  bene- 
ficiaries, under  the  statute,  si:ould  be  ex- 
cluded by  the  jury  in  determining  the 
amount  of  damages.  Myiniiiii;  v.  Ihfroif 
I..  &*  xY.  A\  Co.,  23  ^lin.&^  /C/it,'.  A\  (  m.  31" 
59  Mi'i/i.  257.  2(i  X.  If.  Reft.  514. 

.'J78.  K.\t«'iit  of  n-foviTj  ll».\  prr- 
s«»iial  r»'pr«'s«'iitativ«'.  The  plaintill  is 
entitled  to  recover  the  damages  stdlered  by 
the  loss  of  the  support  and  maintenance  f)f 
the  widow  and  niinf)r  children  of  the  rle- 
ceased,  in  addition  to  any  prospective  ac- 
cumidation  of  property.  I.olcc  Eric  >1^  //'. 
R.  Co.  V.  Mii}^);,  132  I  nil.  168,  31  i\'.  I'..  R,f>, 
5fi4.— Di.sriN(;i:isiiiN(;  Howard  v.  Delawar 
iN:  H.  Canal  Co.,  40  i-'ed.  Re|).  I95. 

Where,  after  ci  iiimeTicing  an  action  to 
recover  for  injuries  sustained,  the  plaintifT 
dies,  and  his  administrator  is  sid)stitutcd, 
he  may,  as  such,  recover  the  aniount  due 
his  decedent  at  the  lime  suiv  was  brought, 
including  compensation  for  his  bodily  pain 
and  sulfering.  In  such  action  the  plaintifT 
>nay  recover  for  everything  which  was  a 
proper  charge  against  him,  and  whi<h  he 
was  obliged  to  pay  in  consequence  of  the 
injury,  including  nursing  and  use  of  the 
lunise  which  afforded  hinj  siieltcr.  Miil- 
ii(K('iiiy  V.  Iliiiioi^  C.  R.  Co.,  36  /oica  4f'2. 

Where  the  action  is  by  an  administrator, 
under  the  Iowa  statute,  to  recover  damages 
for  the  death  of  a  minor  child,  there  ri,n  be 
no  recovery  for  ilamages  accruing  during 
the  minority  of  the  child.  During  that 
time  the  father  is  entitled  to  the  damages. 
Morris  v.  Cliica^o,  M .  &>  St.  1\  R.  Co.,  26 
j;,t.  R,/>.  22. 

In  an  action  of  trespass  by  an  adminis- 
trator to  recover  for  injury  to  pro|)crty  of 
his  intestate,  hajipening  in  his  lifetiuR'  from 
the  gross  negligence  of  the  defendant, 
whereby  the  intestate  was  mortally  injured, 
neither  the  personal  injury  to  the  decejised, 
nor  llie  injurv  to  his  feelings,  nor  his  death, 
can  be  considered  on  the  ipi<>slion  of  dar 
ages.     Sii7i'yi-r  v.  Coiuor,/  R.  Co.,  58  A'.  //. 

.si;. 

Section  5.198,  S.  r)ak.  Comp.  Laws,  which 
]iro\i(les  that,  "  if  the  liii'  of  any  person 
♦  *  *  shall  be  lost,  ♦  •  ♦  tlie  |)ersonal  rep- 
resentative may  institute  suit,  and  recover 
damai.;es  in  tlw  same  manner  that  the  per- 
son  n>i;lit  have  done  lor  any  injury  when 
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death  did  not  ensue,"  is  a  survival  statute, 
and  the  only  damafjes  recoverable  under 
the  section  arc  such  as  the  estate  has  sus- 
tained, but  not  for  the  loss  of  the  life  of  the 
d.-ceased.  ll,-/,/iiij^  v.  Jl/,iii-  Hills  A-  /•/.  /'. 
A'.  Co.,  (.s'.  />.//•.)  52  Am.  >>  ling.  K.  Cas.  O24, 
53  A-.  //•.  AV/.  750. 

The  flama^es  claimed  in  tiiis  action  are 
thosi!  allejjed  to  have  been  sustained  by  the 
widow  and  ciiildien.  and  not  liie  esuite. 
The  personal  representative  is  not  aiithor- 
i/cd  to  institute  an  action  in  i)ehalf  of  or  for 
the  benelitof  the  widow  and  ciiildien  under 
that  statute.  Tiie  complaint,  therefore,  is 
fatally  dcfectivi"  under  sections  5.(98  and 
5499.  liehling  V.  lihick  Hills  &^  It.  J'.  h\ 
Co.,  (.v.  lid-.)  52  Am.  &^  Kiig.  I\.  Cds.  624, 
53  A'.  lt\  AV/.  7S0. 

in  an  action  by  tiie  administrator,  or  tiie 
widow,  or  ne.\t  of  kin.  the  damaf^cs  recover- 
able are  those  siilfered  by  the  paity  killed, 
aid  whicii  iie  could  have  recovered  il  lie 
liad  lived,  and  not  those  sutfered  by  his 
widow  and  children,  in  coiisecjuence  of  liis 
death.  Louisville  &•  A'.  A'.  Co,  v.  Uiirkc,  6 
Colihi>.  {I'i)i/t.)  45. 

Damages  are  to  be  allowed  not  only  for 
the  pain  and  suffering  of  ti'c  dticcased,  but 
also  for  the  loss  and  deprivation  occasioned 
to  the  wife  aiirl  children.  A'aslnullc  &*  C. 
A'.  Co.  V.  Smitli,  6  Jliisk.  {Tenn.)  174.— 
yuoTlNC.  Nashville  &  C.  R.  O  .  v.  Prince. 
2  Heisk.  585. 

In  an  action  by  the  administiutor  of  a  de- 
cedent to  recover  damages  for  :ausinjj  his 
death,  under  the  provisions  <A  sections  229t 
£t  siy.  of  tile  Tenii.  Code,  the  loss  or  injury 
to  the  children  or  next  of  kin  occasioned 
by  the  death  d(jes  not  constitute  an  clement 
of  damane.  Cliiiiij;o,  St.  I..  &*  A'.  O.  R.  Co. 
V.  Poiniils,  15  /////.  &■•  ICtii;.  R.  Cas.  510,  tl 
1. lit  {1,1111.)  127.  -Foi.l.owiNi;  Tralford  v. 
Adams  Kxp.  Co.,  8  Lea  y6. 

In  an  action  liy  tile  .iflininistrator  of  tlic 
wife,  for  injuries  to  her,  no  dania).{es  can  l)e 
recovered  for  any  loss  of  the  labor  of  the 
intestate  that  beloii^;ed  to  iicr  iiusl)and. 
/•.■.;/■/ V.  7w//<7,  45  VI.  275. 

M7U.  l>«Mliictlii}jr  iii.Hiiraii«'«>  nioiK'y. 
—  Tlieamownl  of  daiiia).;es  towliicli  a  widow 
is  entitled  from  a  railroad  company  for  the 
homicide  of  her  husband  slunild  not  be  re- 
duced by  an  insurance  on  iiis  life  received 
by  iter.  U'lStitH  &■•  A.  R.  Co.  v,  Mi-ii,'s,  74 
Ciii.  857.  Altliorf  v.  Wolfe,  22  A".  Y.  355; 
itJIirtiuHi;  2  ///"//.  344, 

The  amount  of  life  insurance  left  by  tiie 


deceased  should  be  deducted  from  tiie  dam- 
ages where  relatives  sue  for  liis  death,  lliiks 
V.  A'iWporl,  A.  &•  II.  R  Co.,  4  l>.  &*  S.  403, 
fi.  Hut  see  Witis  v.  White,  4  Ring.  X.  C. 
272,  5  .SV<'//,  640. 

The  amount  of  life  insurance  on  tiie  life 
of  a  man  killed  l)y  the  nej^li^eiice  of  a  rail- 
way cannot  he  deducted  from  the  amount 
of  d. images,  (iniiiil  I'nu.!:  R.  Co.  \.  lucl.ell, 
16  Can.  .Siif).  CI.  713  ,  >iJ//>  i/unj;  13  Chit.  -//>/. 
174,  whicli  affirms  8  i)nt.  (x)i. 

Althouj;li  ihe  ri>;lil  to  recover  damages 
for  till'  death  of  a  relative  occasioned  l)y  the 
wrongful  act.  luj^lect,  or  def.iull  of  aiiotiier 
is,  iiniler  tile  K.  S.  0.(18871,  *h.  135,  lim- 
ited to  the  aciiiai  pecuniaiy  loss  sustained 
iiy  tlie  plainlilT,  the  anioiinl  of  a  policy  fall- 
iiii;  in  by  the  deatii  is  not  necissarily  to  lie 
allowed  or  disallowerl  iri  computing  tiie 
damages.  It  is  merely  a  circumstance  lo 
be  taken  into  consideiation  l)y  the  jury  on 
viewing  the  whole  <pieslioii  of  peiuniary 
loss  or  gain  in  consequence  of  ilie  death, 
Jennings  v.  (iraml  Trunk  R.  Co.,  15  (';//. 
App.  477.  -  Al'l'UDVlNd  Beckett  v.  CJraiid 
Trunk  K.  Co.,  13  Out.  Ajip.  174. 

Wlierc  the  widow  of  vleceased  is  plainlilT, 
and  tier  husiiand  had  made  iiiru vision  for 
her  t)y  a  policy  on  liis  own  life  in  iier  favor, 
the  amount  of  such  policy  is  not  to  be  do- 
ducted  from  the  amount  of  damages  pre- 
viously assessed  irrespective  of  sucli  con- 
sideration. She  is  lienefited  only  ijy  tlie 
accelerated  receipt  of  the  amount  of  the 
policy,  and  that  benefit  iieing  rejiresented 
by  ilie  interest  of  tlie  money  during  the  pe- 
riod ol  acceleration,  may  lie  compensated 
by  deducting  future  premium.;  from  the 
estimated  future  earnings  of  ilie  deceased. 
Ciiaml  I'rioik  R,  Co.  v.  Jennings,  13  .///. 
t'rf.f.  800.  —  Apim.VIM;  Beckett  7'.  Grand 
Trunk  U.  Co.,  13  Out.  .Ajip.  174. 

fi.  Pecuniary  Loss  to  Benericiaries. 

MHO.  IVniiiiiir.v  Ionh  tl>i'  hi>I«>  hhmin- 
urv  oV  <lHiiiii»jt'H.»  —  Tiie  damages  for 
deatii  iiy  negiitienci'  arc  tiie  pecuiiiarv  loss 
sustained  liy  the  parties  entitled  to  main- 
tain tiie  action.  CalilioeUw.  Ilroivn,  53  Pd, 
.sy.  4";3.  Ciaither  v.  Kansas  City,  etc.,  R. 
Co..  r;  I'd.  Rep.  544. 

Under  tlie  111,  St.  of  1874  a  rerovery  is 
limited  to  the  lin.incial  or  pecuniary  loss  by 
the  dtath    of  tiie  dereased,      I'ixpenses  in- 

*  rucuiiiuiy  loss  susiiiinpil  hs  nieamire  of  dum- 
.iKfs,  s<'e  nnie,  j.S  ,\.m.  &  L.NU.  R.  Cas.  538. 
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currcd  or  nr.jd  for  medical  attendance,  cr  c, 
and  nursing,  or  othcrwiho,  in  the  endeavor 
to  effect  a  cure,  the  agony  and  pain  sutTercd 
hy  tiie  injured  parly,  the  loss  of  earnings 
wiiiie  sick,  or  the  disal)ility  by  tlie  injury 
cannot  be  considered  in  estimating  tiie 
amount  of  damages.  Tlie  sole  measure  of 
damages  is  the  pecuniary  loss  of  the  widow 
and  next  of  kin,  occasioned  by  tiic  destruc- 
tiiMi  of  tiie  life  of  the  deceased  person. 
Miuity  V.  C/iicago,  B.  &*  Q.  li,  Co.,a^<)IU. 
.■t/>/>.  105. 

In  an  action  by  an  administrator  to  re- 
cover for  injury  to  tiic  state  of  his  intestate, 
whose  deatli  was  caused  by  the  negligence 
of  the  company's  employes,  the  measure  of 
damages  is  tlie  amount  whicii  will  compenv 
sate  the  estate  for  the  pecun:  ry  loss  sus- 
tained by  the  death  of  the  deceased.  Kose 
V.  DiS  Moines  Vullcy  A'.  Co.,  39  hnva  2\fj,  9 
All .  AV.  h'tp  7,  20  Am.  Ky.  Kip.  J26. — 
(juniKU  IN  Dwyer  -n.  Chicago.  St.  P  &  O. 
K.  Co..  84  lf)wa  479.  KkvikwilU  in  Kuiu 
sas  I'ac.  R.  Co.  v,  Lundin,  3  Colo.  94. 

In  an  acti(jn  under  How.  Stat.  $§  339i, 
3392,  for  the  negligent  killing  of  plaintiJl's 
intestate  the  damages  recoverable  are  lim- 
ited to  the  pecuniary  injury  sustained  by 
the  persons  entitled  to  share  in  the  distri- 
bution of  liis  personal  estate,  which  distri- 
bution is  governed  by  the  statute  existing  at 
the  time  of  the  death  of  the  intestate.  /\ic/t' 
iiioiui  V.  L'ltuaj^o  &^  W.  Af.  K.  Co.,  41)  Am. 
&^  Eitg.  K.  Ciis.  367,  87  M/i/i.  374,  49  A'.  IK 
A't/i.  621.  I'liii  liruiit  V.  Ciitcinnati,  J.  »>• 
,)/.  A".  Co.,  78  .]//■(//.  530,  44  A'.  W.  Kip.  321. 
Hiiist  V.  IMroit  City  K.  Co.,  84  A/it7i.  539, 
48  A'.  /('.  Kep.  44.-  Foi.LowKD  IN  Charle- 
bois  V.  Gogebic  &  M.  R.  R.  Co.,  91  Mich. 

In  case  of  a  verdict  in  favor  of  the  plain- 
tilf  he  is  entitled  to  recover  such  a  sum  as 
the  jury  may  deem,  from  the  evidence,  a 
fair  and  just  compensation  to  the  next  of 
kin  for  the  pecuniary  loss  sMStained  by 
them,  resulting  from  the  death  which  is 
made  the  basis  of  the  suit,  not  exceeding 
the  statutory  amount.  Ainiirson  v.  C/ii- 
otj^o.  /{.  6"  Q.  K.  Co.,  35  AV/^  95,  52  A'  ir. 
Kip.  840. 

The  measure  of  damages,  under  the  Pa. 
Aft  of  .\pril  26,  1S55.  where  death  results 
through  negligence,  is  sucii  compensation 
only  as  the  evidence  shall  clearly  prove  to 
have  been  fiecuniarily  suffered  by  the  sur- 
viving relalives— in  this  ci'se  by  the  widow 
and  children  of  the  deceased.     J/iiitlingilon 


&*  B.   T.  K.  &•  C.  Co.  V.  Decker,  84  Pa.  St. 

419- 

The  language  of  the  statute  (Paschal '3 
Dig.  16),  "damages  proportioned  to  the 
injury  resulting  from  such  death,"  is  the 
same  as  in  the  English  statute,  and  it  is 
well  settled  that  the  damages  given  by  such 
statutes  are  measured  by  the  pecuniary  in- 
jury to  the  respective  parties  entitled,  in- 
cluding the  loss  of  prospective  advantage. 
March  v.  ll'ti/irr.  48  7t:i.  372. 

The  measure  of  damages  is  not  the  same 
as  when  a  party  himself  sues  for  injuries 
received,  and  recovers  compensation  for 
physical  and  mental  sufler!ng.  Altxrch  v. 
Wiilkcr,  48  Tex.  372.  — Foi.i.tiWKD  IN  Hous- 
ton &  T.  C.  R.  Co.  V.   Cowser,  57  Tex.  293. 

The  '.voallh  of  a  defendant  cannot  be 
taken  into  consideration,  in  arriving  at  the 
measure  of  compensation  for  the  pecuniary 
loss  suffered.  The  amount  of  the  lo.ss  inust 
be  settled  by  proof.  Coiiant  v.  Griffin,  48 
///.  410. 

The  action,  being  a  creature  of  the  stat- 
ute, must  be  governctl  by  its  provisions,  and 
they  providi  only  for  compensatory  carn- 
ages, or  approximate  thereto,  not  for  vin- 
dictive or  exemplary  damages.  The  ver- 
dict cannot  exceed  the  amount  of  the  loss 
pr(jved.     Conant  v.  Griffin,  48  ///.  410. 

881.  NotliiiiK  allowed  as  a  Nola« 
tiiini.'" — In  an  action  to  recover  flaniages 
for  the  death  of  a  relative,  caused  by  negli- 
gence, sorrow  and  menial  anguish  can-sed 
by  the  death  are  not  elements  of  damage, 
and  nothing  can  be  recovered  as  a  sohitimn 
for  wounded  feelings,  and  the  loss  of  society 
can  only  be  considered  for  ihe  purpose  of 
estimating  the  pecuniary  loss.  Mori^tin  v. 
Southern  l\ie.  Co.,  54  //w.  »S^  ^■'if,'^-  K.  Ciis. 
101.  95  Ca/.  510,  30  /'lie.  AV/.  603. — DisiiN- 
GUisillNC.  Cook  V.  Clay  St,  Hill  R.  Co.,  Co 
Cal.  604;  McKcever  v.  Market  St.  R.  Co., 
59  Cal.  294 ;  Nehrbas  ?'.  Central  Pac.  R. 
Co.,  62  Cal.  320.  Kxi'l.AINlNG  Heeson  7>. 
(Jreen  Mountain  Gold  Min.  Co.,  57  Cal.  20. 
Foi.l.owiNC.  Munro  v.  Pacific  Coast  D.  iSr 
R.  C<)..  84  Cal.  515,  18  Am.  St.  Rep.  248. 
Ovi;RRin.l/Ni!  Cleary  v.  City  R.  Co.,  76  Cal. 
240.-  Foi.l.owKl)  IN  Southern  Pac.  Co.  i'. 
LalTcrty,  57  Fed.  Rep.  536, — J.oiti.s7'i//e&'  A'. 
A'.  Co.  v.  Orr,  91  A/it.  548,  8  .S.;  K<p.  360.— 
Foi.l.owKi)  IN  Louisville  it  N.  R.  Co.  1/, 
Trammcll,  93  Ala.    350.— A'<»«m.v  /'<»<-.   A'. 

*  Mental  anKUlsh  not  an  element  of  (laiiiaKe 
in  ai'liuns  for  causing  lieulh,  sec  note,  13  L.  K. 
A.  800. 
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Co,  V.  Miller,  2  Colo.  442,  20  Am.  Ry.  Rep. 
245.  Chicago,  B.  &»  Q.  R.  Co.  v.  Harivood, 
80  ///.  88.  Chicago  City  R.  Co.  v.  Gillam, 
27  ///.  App.  386.  Morn's  v.  Chicago,  M.  &* 
.SA  /'.  A'.  Co.,  26  Fed.  Rep.  22.  Baltimore 
&>  O.  R.  Co.  V.  State,  21  Am.  &•  Eiig.  R. 
Cas.  202,  63  Ma.  135.— Revikwing  Balti- 
more &  O.  R.  Co.  V.  State,  60  Md.  449. 
— Baltimore  &*  R.  Turnpike  Road  v.  State, 
71  Md.  573.  18  Atl.  Rep.  884.  Parsons 
V.  Miasonri  Pac.  R.  Co.,  94  Mo.  286,  12 
West.  Rep.  615,  6  6'.  W.  Rep.  464.  Holmes 
V.  Oregon  S^  C.  R.  Co.,  5  /"«•</.  AV/.  523, 
6  Sawy.  ( f/.  S.)  262.  Carlson  v.  Oregon  S. 
L.  Sf*  U.  N.  R.  Co..  53  //w.  tS-  JUng.  R.  Cas. 
135,  21  Oreg.  450,  28  /"(If.  AV/.  497.  Penn- 
sylvania  R.  Co.  v.  Vanderer,  36  Pa.  St.  298. 
Caldwell  V.  Brown,  53  /'a.  5/.  453.  /'^««- 
sylvania  R.  Co.  v.  Butler,  57  /'<i.  5/.  335. 
McGcvn  V.  International  &*  C.  N.  R.  Co., 
85  r.'.r.  289,  20  S.  IV.  Rep.  80.  /'j7«  v. 
Great  h' or  them  R.  Co.,  4  />'.  »&<•  5.  396,  10 
Jitr.  N.  S.  199,  32  L.  J.  Q.  B.  377,  11  Vr. 
R.  922.  8  L.  T.  734;  affrming  2  B.  iS-  .V. 
759.  8/«r.  A',  i'.  819,  31  /..  y.  (>.  A'.  249,  10 
IV.  R.  737,  6  Z,.  r.  537.  />V(»Xr  V.  Midland 
R.  Co.,  18  (2-  A'.  93.  i6y«r.  562,  21  /,./.  Q. 
B.  233. — An'ROVKl)  IN  Rowley  7/.  London 
&  N.VV.  R.  Co..  29  L.  T.  180,  L.  R.  8  Ex. 
221,  42  L.  J.  Ex.  153,  21  W.  R.  S6().— Cana- 
dian Pac.  R.  Co.  V.  Robinson  14  Can.  Sup. 
Ct.  105  ;  re^'ersing  2  Montr.  L.  R.  25. — Ap- 
rROVlNG  Blake  v.  Midland  R.  Co.,  18  Q.  B. 

9.V 
The  damages  recoverable  arc  limited  to  a 

pecuniary  ct)mpensation  for  the  loss,  ex- 
cept where  exemplary  damages  are  allow- 
able. Ill  determining  the  compensation  no 
uniform  rule  can  be  given,  but  much  should 
bc  left  to  the  sound  judgment  of  the  jury ; 
but  the  property,  business,  and  financial 
prospects  of  the  deceased  may  be  consid- 
ered, excluding  the  consideration  of  the 
gri<;f  or  bereavement  of  the  family.  Kansas 
Pac  R.  Co.  V.  Cutter.  19  Ran.  83,  17  Aw.  Ry. 
Refi.  47 1 .  Chicago  &>  A.  R.  Co.  v.  Shannon, 
43  ill-  338.  — Following  Chicago  ?'.  Major, 
18  111.  349;  Chicago  &  R.  I.  R.  Co.  v.  Mor- 
ris,  26  III.  400. — FoLi.owr.n  in  Conant  v. 
Grithn,  48  111.  410.  -  (.'<)«<»,■'/  v.  Griffin,  4S  ///. 
410.— Following  Chicago  7/.  Major,  18  111, 
349;  Chicago  &  R.  I.  R.  Co.  v.  Morris,  26 
111.400;  Chicago  &  A.  R.  Co.  v.  Shannon, 

43  111.  3.38. 

The  damages  arc    purely   compensatory 
for  pecuniary  loss.     No  compensation  can 
be  given  for  wounded  feelings  or  for  the 
3  D.  R.  l>.-59. 


loss  of  the  comfort  or  companionship  of  a 
relative,  nor  for  the  pain  and  sufTering  of 
the  deceased.  The  basis  on  which  the 
damages  are  to  bc  estimated  is  the  probable 
pecuniary  loss  of  the  widow  or  next  of  kin 
by  reason  of  the  death  of  the  dect-sed,  in 
view  (jf  all  the  facts  and  circumstances  in 
evidence  ;  and  if  the  verdict  is  "reatly  in 
excess  of  the  sum  thus  arrived  at  the  court 
should  jet  it  aside  or  reduce  it.  Hutch  ins 
v.  .SV.  Paul,  M.  &*  M.  R.  Co.,  44  Minn.  5,  46 
A'.  /('.  Rep.  79. 

Under  the  Ohio  statute  the  widow  or  next 
of  kin  may  recover  damages  for  the  loss 
sustained  by  them;  but  the  compensation 
is  limited  to  the  loss  of  the  value  of  the  ser- 
vices of  the  deceased  as  a  suppoiicr  of  the 
family,  and  docs  not  include  anything  as  a 
solace  f'T  wounded  feelings.  Au  v.  New 
York,  A.  E.  &^  IV.  R.  Co.,  29  Ped.  Rep.  72. 
Atkyn  v.  Wabash  R.  Co.,  41  Ped.  Rep.  193, 
22  Ohio  L.J.  151. 

:<M2.  AVIiat  may  be  ooiiNiilcrtMl  in 
CNtiiiiatiiit;  tliu  iiceiiiilary  Io»h.*— The 
damages  are  limited  ti)  the  amount  that  the 
deceased  would  probably  have  saved  if  <he 
had  lived,  to  bc  determined  by  considering 
the  circumstances  of  the  deceased,  his  occu- 
pation, age,  health,  habits  as  to  industry, 
sobriety,  and  economy,  the  amount  of  his 
property,  and  the  probable  duration  of  his 
life.  A',//,;i'  v.  Central  R.  Co.,  48  Fed.  Rep. 
663. — Rkvikwkd  in  Goss  v.  Missouri  Pac. 
R.  Cm.,  50  Mo.  Ap|).  614. 

A  pecuniary  injury  rcsultit'g  from  the 
death  of  a  person  can  only  be  measured  by 
the  standard  of  the  pecuniary  value  of  the 
life  of  such  person  and  its  loss  to  the  per- 
son entitled  to  damages.  A'a/'nov'ski  v.  /De- 
troit. B.  C.  «5-  A.  R.  Co.,  74  Mich.  20,  41  A'. 
W.  Rep.  847. 

In  estimating  such  damages  the  jury  are 
entitled  to  consider  the  expectancy  of  the 
life  of  the  deceased,  the  nature  of  his  call- 
ing, the  wages  he  was  receiving,  and  his 
physical  condilii'ii  and  habits  o(  industry. 
U  'heelan  v.  Chicago,  M.  6-  .SV.  /'.  R.  Co.,  49 
Am.  «S-  Eng.  R.  Cas.  693,  85  Io7i>a  167,  52  A^. 
W.  lup.  1 19. 

The  (jucstion  as  to  what  the  deceased 
usually  earned  is  material  and  iinpnitant. 
Mclntyre  v.  Xe7t'  ]'ork  C.  R.  Co.,  37  A'.  V. 
287,  35  /Itm'.  Pr.  36;  affirming  47  Barb. 
S'Jj 

*  Knits  wliich  in.iv  lir  ronsulprol  In  csiimai- 
iiiK  tlie  pccuni.try  injury,  see  uutc,  46  Am,  61 
Eno.  K.  Cas.  529. 
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Where  the  action  is  for  the  death  of  a 
woman  the  jury  must  consider  her  age  and 
any  other  facts  in  evidence  which  tend  to 
throw  liyht  upon  licr  ability  to  earn  money. 
Morris  v.  Chicago,  M.  &*  Si.  P.  A\  Co.,  26 
J'ld.  Hep.  22. 

X\W,\,  Wliat  may  not  be  coiiNidurrd. 
— In  an  action  under  tiic  statute  to  recover 
for  the  death  of  a  person  caused  by  the 
wrongful  act,  neglect,  or  default  of  defend- 
ant, the  only  question  to  be  determined  in 
estimating  the  damages  is  the  pecuniary 
loss  re  iuiting  from  his  death  to  the  widow 
and  next  of  kin.  The  feelings  of  tiie  widow 
and  next  of  kin,  their  wealth  or  poverty,  or 
any  other  fact  than  the  pecuniary  injury 
cannot  be  considered  in  assessing  the  dam- 
ages. The  fact  that  the  widow  is  deformed 
and  disabled  can  in  no  wise  increase  or 
diminish  the  amount  of  damages  she  may 
be  entitled  to  recover.  But  the  support 
the  widow  would  liave  been  likely  to  re- 
ceive from  her  husband  is  the  controlling 
clement  in  arriving  at  the  measure  of  com- 
pensation for  tlie  pecuniary  loss  sustained. 
Jll{noii  C.  K.  Co.  v.  liaches,  55  ///.  379,  i  Am. 
Ky.  Kcp.  585.— Quoted  in  Pennsylvania 
Co.  V.  Keane,  143  111.  172.  Rkvikwku  in 
Chicago  &  G.  W.  R.  Co.  v.  Travis,  44  111. 
A  pp.  466. 

Under  Mich.  Comp.  L.  §§  2350,  2351.  al- 
lowing the  widow  or  next  of  kin  of  a  per- 
son killed  by  the  negligence  of  a  railroad 
company  to  recover  damages  measured  by 
the  "pecuniary  injuries  "  resulting  to  thorn 
—held,  tiiat  their  actual  pecuniary  circum- 
stances are  not  to  be  considered  ;  nor  de- 
fendant's wealth.  Chicago  &•  \.  W.  K. 
Co.  V.  Jhxyficid,  37  Mich.  205.— Dl.sAl'l'Rov- 
INU  Potter  V.  Chicago  &  N.  VV.  R.  Co., 
21  Wis.  372.— DiSTiN(;uisniNG  Dalton  v. 
Southeastern  R.  Co,,  4  C.  M.  N.  S.  296; 
Franklin  v.  Southeastern  R.  Co.,  3  il.  &  N. 
31  I. 

Where  death  is  caused  by  the  wrongful 
act  or  neglect  of  anmher,  the  personal  rep- 
resentaiivc  of  the  deceased  can  recover 
damages  thenfor  only  with  reference  to  the 
pecuniary  injury  resulting  from  sui  h  lU-ath 
to  the  wi<low  and  next  of  kin  of  the  de- 
<iiised,and  the  intestate's  cause  of  action 
cannoi  be  taken  into  the  account  in  assess- 
ing the  damages.  A-eeiihunt  v.  Grand 
Trunk  h'.  Co..  38  Vt.  204. 

:IM4.  l>i>Kre<'  «t('r«-latioiiHiii|t  iiniiii- 
|><»rtaiit.  Under  'lie  llliiKjis  statute. otily 
ntiminal  damages  can  be  given  for  causing 


death,  unless  there  is  proof  of  pecuniary 
loss  to  the  next  of  kin ;  and  this  is  so  re- 
gardless of  whether  such  next  of  kin  are 
closely  related  to  the  deceased  or  not.  A 
father  is  entitled  to  compensatory  damages 
for  the  death  of  his  minor  son  whose  wages 
the  father  was  entitled  to.  Chicago  &*  A. 
A'.  Co.  V.  Shannon,  43  ///.  338. 

itH5.  KuaMoiiably  <'x|>(;ct(Ml  advaii- 
ta^t'M  rcfovcrabli'.  —  The  damages  re- 
coverable for  death  are  a  sum  reasonably 
sufhcient  to  make  good  to  the  heirs  of  the 
deceased  the  pecuniary  loss  to  them,  occa- 
sioned by  his  death,  not  to  exceed  the  statu- 
tory limit ;  and  in  determining  the  question 
the  jury  may  consider  any  evidence  tending 
to  show  what  was  the  reasonable  expectation 
of  pecuniary  benefit  to  said  heirs  from  the 
continuance  of  the  life  of  the  deceased. 
Collins  V,  Jhwidson,  19  Fed.  A'ep.  83. 
Schemer  v.  Minneapolis  Sr'  St.  L.  K.  Co.,  19 
Am.  &^  Kng.  A'.  Cas.  173,  32  Minn.  518,  21 
N.  IV.  A'ep.  711.  A'eslerv.  Smith,  66  A'. 
Car.  i54.~Foi.l,owiN(;  Dalton  v.  South- 
Eastern  R.  Co.,  4  C.  B.  N.  S.  (93  E.  C.  L) 
296;  Pym  V.  Great  Northern  R.  Co.,  4  B. 
&  S.  (116  E.  C.  L.)396;  Collier  t.  Arring- 
ton,  Phil.  (N.  Car.)  356.— A'i»j//7V/A-  <S-  C.  A'. 
Co.  V.  Stti'ens,  9  Hcisk.  (7'enn.)  12,  19  Am. 
A'v.  Kep.  363.— F()i.i.owiN(i  Nashville  &  C. 
R.  Co.  7'.  Prince,  2  Ilcisk.  580.  yuoriNO 
Ihl  7'.  Forty-second  St.  &  G.  S.  F.  R.  Co., 
47  N.  Y.  317;  Mclntyre  v.  New  York  C. 
R.  Co.,  37  N.  Y.  2%7.— Franklin  v.  South 
Faster n  A'.  Co.,  3  //.  (5-  A'.  21 1,  4  Jitr.  A'.  5'. 
565,  29  /,.  y.  Ex.  25.  — DISTINOUI.SHEI)  IN 
Sykes  v.  North  Eastern  R.  Co.,  32  L.  T.  199. 
44L.  J.  C.  P.  191,23  W.  R.483. 

If  the  plaintiff  have  a  reasonable  expecta- 
tion of  pecuniary  advantage  from  the  con- 
tinuance of  the  life  of  the  deceised,  he  can 
recover  for  it.  The  greater  the  value  of  the 
life  in  a  ])c<uniary  sense  the  more  perfect 
the  right  of  recovery.  Collins  v.  Fast  Tenn,, 
V.  &^G.  A\  Co.,  9  /Icisi:  (Tenn.)  841.  .io 
.////.  y?)'.  AVp.  46. 

.'180.  ]VIcaNiir<>  of  daiiia^fos  iiiidor 
UiIm  rule.  Tlie  damages  recoverahie,  for 
injuries  which  resulted  in  the  death  of  an 
employe,  are  limited  to  the  pecuniary  loss 
or  injtiry  sustained  by  the  person  or  per- 
sons to  whose  beiielit  tlie  recovery  enures; 
and  the  fact  that  the  ab.stract  right  of  re- 
covery, in  any  parti<"ular  case,  depends  on 
proof  of  gross  negligence,  wilful  or  inten- 
lional  wrong,  overcoming  the  defense  o( 
contributory  negligence,  does  not  increase 
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tiie  measure  of  damages.  Louisville  &*  N.  R. 
Co.  V.  Jramiiiell,  93  Ala.  350,  9  So.  Rep.  870. 
— Following  Louisville  &  N.  R.  Co.  v. 
Orr,  91  Ala.  548  ;  James  v.  Richmond  &  D. 
K.  Co.,  92  Ala.  231. 

In  a  statutory  action  against  the  em- 
ployer, by  the  personal  representative  of  a 
deceased  employe  (Code,  $§  2590,  2591),  the 
recovery  enuring  to  the  benefit  of  the  dis- 
tributees of  the  decedent's  estate,  the  proper 
measure  of  damages  is  not  the  aggregate 
amount  of  his  net  earnings  during  the  prob- 
able duration  of  his  life,  estimated  on  the 
basis  of  his  health,  ability  to  labor,  habits  uf 
sobriety,  industry,  and  economy,  gross  an- 
nual earnings  and  expenditures,  but  such  a 
sum  as  estimated  on  that  basis,  and  with 
legal  interest  added,  would  aggregate  that 
amount  at  the  probable  termination  of  his 
life,  calculated  by  the  American  Mortuary 
Tables.  McAdory  v.  Louisville  &•  N.  R. 
Co.,  94  Ala.  272,  10  So.  Rep.  507. 

Tiie  estimated  accumulations  of  the  de- 
ceased during  the  probable  remainder  of  his 
life,  having  reference  to  his  age,  occupation, 
liabiis,  bodily  health,  and  ability,  furnish 
the  true  measure  of  compensatory  damages 
under  the  statute.  Denver,  S.  P.  «S-  /'.  A*. 
Co.  v.  Woodward,  4  Colo,  i .  See  also  Den- 
ver, S.  P.  &»  P.  R.  Co.  v.  Woodward,  4  Colo. 
162. 

The  amount  of  damages  for  death  from 
negligence  should  be  just  compensation 
with  reference  to  the  pecuniary  injury  re- 
sulting to  the  beneficiary  from  such  death. 
Union  Pac.  R.  Co.  v.  Dtinden,  34  Am.  &• 
Eng.  R.  Cas.  88,  37  Kan.  i,  14  Pac.  Rep.  501. 
— Revikwino  Atchisoi1,T.  &  S.  F.  R.  Co.  7/. 
Brown,  26  Kan.  443 ;  Waite  v.  Teeters,  36 
Kan.  604 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Weber,  33  Kan.  543. 

Under  the  l*a.  Act  of  April  26,  1855,  the 
ilamages  to  be  recovered  by  the  surviving 
relatives  for  an  injury  resulting  in  death, 
arc  confined  to  such  as  arc  capable  of  a  pe- 
cuniary estimate;  nothing  is  to  be  allowed 
for  the  mental  sulTerings  of  the  survivors, 
or  the  corporal  sufferings  of  the  injured 
party.  In  case  of  loss  in  a  minor  son,  the 
measure  of  damages  is  the  pecuniary  value 
of  his  services  during  his  minority.  It  is 
error  to  instruct  the  jury  that,  in  such  case, 
the  question  of  damages  is  one  entirely  for 
them.  Pennsylvania  R.  Co.  v.  /.ebe,  33  Pa. 
St.  318. — Distinguishing  Pennsylvania  R. 
Co.  V.  McCloskey,  23  Pa.  St.  516.— Di.stin- 
GUISHEU  IN  Walters  v.  Chicago,  R.  I.  &  P 


R.  Co.,  36  Iowa  458 ;  Pennsylvania  R.  Co. 
V.  Adams,  55  Pa.  St.  499 ;  Boss  v.  Provi- 
dence &  W.  R.  Co.,  15  R.  I.  149.  Fol- 
lowed IN  Pennsylvania  R.  Co.  v.  Vande- 
ver,  36  Pa.  St.  298. 

The  jury  are  entitled  to  giv<  damages  for 
a  death  caused  by  the  defc  ('ant's  negli- 
gence equivalent  to  the  loss  :h  the  sur- 
viving relatives  have  susit,  .  whatever 
the  deceased  would  probabi;  i  ■  e  earned 
by  his  intellectual  and  bodily  labor  at  his 
business  or  profession  during  the  residue  of 
his  life,  which  would  have  gone  for  the 
benefii  of  his  wife  and  children,  taking  into 
consideration  his  ability  and  disposition  tu 
labor,  his  habits  of  living  and  expenditure. 
Roydw.  Hutchinson,  18  J'hila.  (J'a.)  283. 

Where  deceased  has  left  a  wife  and  chil- 
dren the  jury,  in  ascertaining  damages,  may 
properly  assess  the  same  with  reference  to  the 
pecuniary  loss  sustained  by  wife  and  chil- 
dren— first,  by  fixing  the  same  at  such  sum 
as  would  be  equal  to  the  probable  earnings 
of  the  deceased  during  the  probable  peiiod 
of  Ills  life,  if  he  had  not  been  killed,  taking 
into  consideration  his  age,  business  capa- 
city, experience,  habits,  health,  energy,  and 
perseverance ;  and  second,  by  adding  there- 
to, the  value  of  his  services  in  the  attention 
to  and  superintendence  and  care  of  his 
family,  and  in  the  education  of  his  chil- 
dren, whereof  they  are  deprived  by  his 
death.  Baltimore  6-  O.  R.  Co.  v.  Wight- 
man,  29  Gratt.  (Va.)  431,  17  Am.  Ry.  Rep. 
351.— Quoting  Tilley  v.  Hudson  River  R. 
Co.,  29  N.  Y.  252.— Approved  in  Warner 
7/.  Western  N.  C.  R.  Co.,  25  Am.  &  Eng. 
R.  Cas.  432,  94  N.  Car.  250.  Followed  in 
Harper  v.  Norfolk  &  W.  R.  Co.,  36  Fed, 
Rep.  102.  Reviewed  in  Go.ss  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  .App.  614. 

Under  Wis.  Rev.  St.  ch.  135,  §§  12,  13,  al- 
lowing the  recovery  of  damages  for  an  in- 
jury causing  death,  the  recovery  is  limited 
to  what  are  strictly  pecuniary  damages;  but 
the  jury  may  compensate  all  pecuniary  in- 
juries from  whatever  source  they  may  pro- 
ceed, so  that  the  total  am<junt  does  not 
exceed  the  statutory  limit.  Lwen  v.  Chi- 
cago 6-  A'.  //'.  A'.  Co.,  38  ^f^«.  6 1 3.— Quot- 
ing Potter  v.  Chicago  St  N.  W.  R.  Co.,  21 
Wis.  373. 

.'187.  The  New  York  rule.  —  Under 
the  act  of  1847,  giving  a  right  of  action  for 
wrongfully  causing  death,  proof  of  pecuni- 
ary or  special  damages  to  the  next  of  kin, 
resulting  from  the  death,  is  not  necessary 
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in  order  to  sustain  the  action ;  and  the 
amount  should  be  sufficient  to  compensate 
for  all  pecuniary  loss,  both  present  and 
future.  OMJleM  v.  New  York  6-  //.  A'.  Co.. 
1^  jV.  K.  310  ;  affirming  3  E.  D.  Smith  103. 
— Ckiticiseu  in  Kegan  v.  Chicago,  M.  & 
St.  F.  K.  Co.,  51  Wis.  599.  Distinguished 
IN  Houghkirk  v.  Delaware  &  H.  Canal  Co., 
92  N.  Y.  219.  Followed  in  Keller  v.  New 
York  C.  R.  Co.,  2  Abb.  App.  Dec.  (N.Y.)  480 ; 
Ihl  V.  Forty-second  St.  &  G.  S.  F.  R.  Co., 
47  N.  Y.  317.  Quoted  in  Hobson  v.  New 
Mexico  &  A.  R.  Co.,  (Ariz.)  28  Am.  &  Eng. 
R.  Cas.  360,  1 1  Pac.  Rep.  545 ;  Durkee  v. 
Central  Pac.  R.  Co.,  25  Am.  &  Eng.  R.  Cas. 
350,  56  Cal.  388,  38  Am.  Rep.  59;  Mclntyre 
V.  New  York  C.  R.  Co.,  43  Barb.  (N.  Y.) 
532;  Owens  V.  Richmond  &  D.  R.  Co.,  88 
N.  Car.  502.  Reviewed  in  Little  Rock  & 
Ft.  S.  R.  Co.r/.  Barker,  39  Ark.  491  ;  Green 
V.  Hudson  River  R.  Co.,  16  How.  Pr.  (N. 
Y.)  263;  Hooghkirk  v.  Delaware  &  H. 
Canal  Co.,  63  How.  Pr.  (N.  Y.)  328.— Corn- 
wall  V.  Mills,  12  y.  <S-  5.  (A'.  Y.)  45.- Fol- 
lowing Ihl  V.  Forty-second  St.  &  G.  S.  F. 
R.  Co.,  47  N.  Y.  317. 

Where  the  action  is  to  recover  for  the 
death  of  a  widow  who  left  surviving  two 
children,  any  pecuniary  loss  which  the  chil- 
dren have  suffered  by  reason  of  the  death 
of  their  mother,  such  as  the  loss  of  bodily 
care,  or  intellectual  culture,  or  moral  train- 
ing, is  recoverable.  Mclnlyre  v.  New  York 
C.  K.  Co.,  37  iV.  Y.  287.  35  How.  Pr.  36 ;  af- 
firming 47  Barb.  515. — Ai'i'LiED  IN  Nash  v. 
Sharpe,  19  Hun  365.  Quoted  in  Nashville 
&  C.  R.  Co.  V.  Stevens,  9  Heisk.  (Tenn.)  12. 

Under  Laws  of  1847,  ch.  450,  as  amended 
by  Laws  of  1849,  ch.  256,  the  pecuniary  loss 
which  a  party  named  in  the  statute  is  entitled 
to  recover  may  consist  of  special  damages 
—  i.e.,  of  actual  definite  loss,  and  also  of  pro- 
spective general  damages.  Houghkirk  v. 
Delaware  &*  H.  Canal  Co.,  92  A'.  J'.  219,  44 
Am.  Kep.  370;  reversing  28  Httn  407. — Ap- 
plying Murphy  v.  New  York  C.  &  H.  R.  R. 
Co.,  88  N.  Y.  446;  Leeds  v.  Metropolitan 
Gas-light  Co.,  90  N.  Y.  26. 

The  special  damages  being  capable  of 
proof  and  of  measurement  with  approxi- 
mate accuracy,  to  entitle  plaintiff  thereto, 
evidence  must  be  given  not  only  that  the 
damages  were  sustained,  but  also  showing 
their  character  and  amount.  Houghkirk  v. 
Delaware  «S-  H.  Canal  Co.,  92  A'.  Y.  219,  44, 
Am.  Kep.  370 ;  reversing  28  Hun  407. 

As  the  prospective  damages  are  incapable 


of  accurate  estimate,  the  amount  within  the 
limit  fixed  by  the  statute  is  for  the  deter- 
mination of  the  jury.  Houghkirk  v.  Dela- 
ware &*  H.  Canal  Co.,  92  A',  Y.  219, 44  Am. 
Rep.  370 ;  reversing  28  Hun  407. 

Such  facts,  however,  as  are  naturally  ca- 
pable of  proof,  and  which  will  give  a  basis 
for  the  judgment  of  the  jury — i.e.,  the  age 
and  sex,  the  general  health  and  intelligence 
of  the  person  killed,  the  situation  and  con- 
dition of  the  survivors,  and  their  relation 
tothe  deceased— should  be  proved.  Hough- 
kirk V.  Delaware  &*  H.  Canal  Co.,  92  A'.  Y. 
219,  44  Am.  Kep.  370;  reversing  28  Hun 
407. 

The  amount  of  damages  recoverable  is 
the  sum  which  would  compensate  the  next 
of  kin  for  what  they  might  reasonably  have 
expected  from  the  deceased  liad  he  lived ; 
and  ill  all  cases  if  plaintiff  is  entitled  to 
recover  at  all  he  is  entitled  to  at  least  nom- 
inal damages ;  but  the  fact  that  there  is  a 
chance  that  if  deceased  had  not  died  from 
the  accident  he  might  have  died  from  some 
other  cause  in  a  very  short  time,  is  not 
ground  for  restricting  the  damages  to  what 
are  but  nominal.  The  probability  of  his  sur- 
viving for  a  longer  or  shorter  time,  as  well 
as  his  health,  ability  to  labor  or  support  his 
family,  and  the  like,  are  all  questions  to  be 
considered  by  the  jury.  Thomas  v.  Utica 
&'  B.  R.  K.  Co.,  6  Civ.  Pro.  (A'.  Y.)  353 ; 
affirmed  in  98  A'.  Y.  649,  mem. 

c.  Death  of  Parent. 

388.  Ill  e<MicrnL— Where  a  husband 
and  father  is  dead  x  right  of  action  arises 
in  favor  of  the  chihiren  for  the  homicide  of 
their  mother;  but  they  have  no  such  right 
of  action  where  their  father  is  alive.  Hcott 
V.  Central  R.  Co.,  yj  Ga.  450. 

In  actions  under  Md.  Code,  art.  65,  §§  i, 
2,  the  adult  children  of  one  whose  death 
was  caused  by  the  negligence  of  another 
are  entitled  to  a  compensation  equivalent 
to  the  pecuniary  benefits  which  they  niight 
reasonably  have  expected  from  the  contin~ 
uance  of  the  life  of  the  deceased.  The 
statute  makes  no  reference  to  the  age  or 
condition  of  the  parties  (Miller  and  Rob- 
inson, JJ.,  dissenting.)  Baltimore  &*  O.  K. 
Co.  V.  State,  12  Am.  &"  Eng.  K.  Cas.  149, 
60  A/tl.  449.— KiviKWiNc;  State  v.  Malti- 
mor»  &  O.  K.  Co.,  24  Md.  84.— Reviewed 
IN  Baltimore  &  O.  R.  Co.  v.  State,  21  Am. 
&  Eng.  R.  Cas.  202,  63  Md.  135. 
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The  loss  by  a  child  of  a  parent's  care  in 
its  education,  maintenance,  and  pecuniary 
support,  has  a  pecuniary  as  well  as  a  moral 
value,  and  the  verdict  cannot,  therefore,  be 
limited  to  nominal  damages  because  the  evi- 
dence fails  to  show  the  amount  of  the  earn- 
ings of  the  parent.  Stohers.  St.  Louis,  I.  M. 
dr*  S.  K.  Co.,  31  Am.  &*  Eng.  R.  Cas.  229,  91 
A/o.  509.  10  PVfs/.  Rep.  54.  4  6".  W.  Rep.  389. 

An  action  for  negligence  in  causing  the 
death  of  a  father  is  properly  brought  in  the 
name  of  all  the  children  ;  the  recovery  is  for 
the  benefit  of  all.  the  amount  to  be  distrib- 
uted as  in  case  of  intestacy.  The  value  of 
the  life  lost,  estimated  by  a  pecuniary  stand- 
ard, is  what  is  to  be  recovered,  to  be  divided 
among  all  the  children  alilce ;  though  the 
action  is  in  tort,  yet  under  the  statute  there 
can  be  a  joint  recovery  without  showing 
that  a  joint  damage  had  been  sustained. 
North  Pa.  R.  Co.  v.  Robinson, \^  Pa.  St.  175. 

The  measure  of  damages  which  a  minor 
child  is  entitled  to  recover  against  one  neg- 
ligently causing  the  death  of  his  father  is 
"  what  he  could  reasonably  expect  to  have 
received  from  the  father  during  the  proba- 
ble duration  of  his  life."  It  is  error  to  ad- 
mit testimony  as  to  the  cost  of  raising  a  child 
in  the  county  of  the  residence  of  the  child. 
This  is  not  a  proper  basis  for  damages. 
International  Sf  G.  N.  R.  Co.  v.  Kuehn,  2 
Tex.  Civ.  App.  210,  21  .V.   W.  Rep.  58. 

3HO.  LoMH  of  |»li3'Hi(!al,  moral,  mid 
iiiuiital  traiiiiiit;>— Where  the  action  is 
for  the  death  of  a  father,  to  recover  dam- 
ages for  the  benefit  of  the  childnMi,  in  esti- 
mating the  pecuniary  loss  the  jury  may  take 
into  consideration  the  nurture,  instruction, 
and  physical,  moral,  and  intellectual  train- 
ing which  the  children  would  have  received 
from  their  father  had  he  lived.  Scarle  v. 
Kanawha  &*  O.  R.  Co.,  37  Am.  &*  F.ng.  R. 
Cas.  179,  32  W,  Va.  370,  9  .v.  E.  R,p.  248. 
St.  Aonis,  I.  il/.  (5-  S.  R.  Co.  v.  Madiiry,  58 
.//;/.  Sf  Eng.  R.  Cas.  327,  57  Ari:  306,  21  .V. 
U^.  R,p.  472. 

.'too.  Loss  of  Niipiiort  diiriiiHr  iiii- 
nority.  — In  an  action  by  ii.'aiits  for  the 
death  of  their  father,  caused  by  the  defend- 
ant's negligence,  a  fair  and  reasonal)lc  com- 
pensation to  the  infant  [jiaintiffs  for  the  loss 
of  their  father's  servi<:es  as  a  means  of  sup- 
port fluring  their  minority  is  a  eorrcct 
measure  of  damages.  MiPherson  v.  St. 
Louis,  I.  M.  &*  S.  R.  Co.,  97  A/o.  253,  10  S. 
IV.  Rep.  846. 

The  measure  of  damages  being  the  sup- 


port of  the  child  till  majority,  they  should 
be  reckoned  from  the  death,  and  not  from 
the  date  of  the  injury.  (Jackson,  C.J. .dis- 
senting.) Atlanta  &*  W.  P.  R.  Co.  v.  I'en- 
able,  67  Ca.  697.— EXPLAINKU  in  Savannah, 
F.  &  W.  R.  Co.  V.  Harper,  70  Ga.  1 19. 

If  a  widow  die  pending  a  suit  by  her  for 
the  homicide  of  her  husband,  the  right  of 
action  for  such  homicide  survives  to  the 
children,  and  in  such  last  suit  the  measure 
of  damages  is  the  injury  to  the  children,  to 
be  measured,  as  in  the  case  of  the  widow, 
by  a  reasonable  support  for  them,  according 
to  the  condition  in  life,  etc.,  of  the  father, 
and  according  to  the  expectation  of  his  life 
as  found  by  the  mortuary  tables.  David  v. 
Southwestern  R.  Co.,  41  Ua.  223.— FtJl.i.ow- 
ING  Macon  &  W.  R.  Co.  v.  Johnson,  38  Ua. 

433- 

301.  LoNM  of  Nvrvlc'CH  of  dcoeaiHi'd 
parniit. — In  an  action  under  the  Maryland 
statute  for  the  death  of  a  female  passenger 
the  evidence  showed  that  the  damages 
would  go  to  a  married  daughter  and  two 
sons,  all  above  twenty-one  years  of  ,ige. 
The  deceased  made  her  home  with  her 
daughter,  and  did  the  housework,  which 
enabled  the  daughter  to  work  out  and  earn 
six  dollars  a  week,  which  she  was  unable  to 
do  after  the  death.  The  evidence  also 
showed  that  the  mother  was  in  the  habit  of 
nursing  the  sick  members  of  the  sons'  fam- 
ilies, but  there  was  nothing  to  show  what 
was  the  value  of  this  service,  nor  that  the 
sons  were  obliged  to  employ  a  nurse.  Neld: 
(i)  that  the  services  rendered  by  the 
mother  were  the  pecuniary  benefit  which 
the  daughter  had  a  right  to  expect  from 
the  continuance  of  her  mother's  life;  (2) 
that  the  value  of  such  services,  under  the 
circumstances,  was  the  measure  by  which 
damages  were  to  be  assessed  by  the  jury, 
and  not  what  the  daughter  might  cam  by 
going  out  to  work;  (3)  t!iat  there  was  no 
evidence  legally  sufficient  to  warrant  the 
jury  in  finding  that  the  sons  had  sustained 
any  pecuniary  loss,  actual  or  in  expectation, 
from  the  death  of  their  mother.  Haltimore 
&^0.  R.  Co.  V.  .S'/rtA-,  21  Am.  &^  Eng.  R. 
Cas.  202,  63  Afd.  135.  — DiS.  NOUISHING 
Dalton  V.  South  Eastern  R.  Co.,  4  C.  R.  N. 
S.  (93  E.  C.  L.)  296;  Franklin  v.  South 
Eastern  R.  Co.,  3  H.  \  N.  211. 

:I02.  ltiilt>M  of  roiiiiMitatioii.  —  The 
damages  to  which  children  are  entitled  for 
death  by  negligence  are  not  to  be  arrived 
at  by  determining  what  would   have  been 
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a  just  compensation  to  the  widow  and  chil- 
dren, and  subtracting  from  this  the  sum  to 
which  the  widow  would  have  been  entitled 
had  she  lived,  but  the  fact  that  there  had 
been  a  surviving  widow  is  to  be  left  entirely 
out  of  the  case.  Taylor  v.  Western  Pac.  K. 
Co.,  45  Cal.  323.— Revikwed  in  Kansas 
Pac.  R.  Co.  V.  Lundin,  3  Colo.  94. 

In  an  action  by  an  infant  for  the  death  of 
its  parents  the  jury  are  not  confined,  in  esti- 
mating the  damages,  to  any  exact  mathe- 
matical calculation,  but  are  vested  with 
consideral)le  discretion  with  which  the 
courts  will  not  interfere  unless  it  has  been 
abused.  Stoher  v.  St.  Louis,  I.  M.  &•  S.  R. 
Co.,  31  Am,  (S-  Eng.  A'.  Cas.  229,  91  Jfo. 
509,  10  IVesf.  Rep.  54,  4  5.  W.  Rep.  389. 

In  an  action  by  a  minor  daughter  for  the 
death  of  her  father,  an  instruction,  on  the 
measure  of  damages,  telling  the  jury  to 
give  such  damages  as  they  may  deem  fair 
and  just  under  the  evidence  in  the  case 
with  reference  to  the  necessary  injury  re- 
sulting to  her  from  the  death  of  her  father, 
is  error,  as  it  fails  to  point  out  the  distinct 
elements  of  damage,  such  as  the  deceased's 
business  capacity,  experience,  and  habits, 
health,  energy,  and  perseverance,  as  well  as 
his  fitness  for  the  moral  training  and  advice 
of  the  plaintiff,  and  that  plaintiff  only  had 
a  claim  on  his  wage  earning  capacity  during 
her  minority,  and  was  entitled  to  nothing 
for  solatium  for  mental  anguish  or  distress 
for  death  or  loss  of  society  of  deceased. 
Goss  V.  Missouri  Pac.  R.  Co. ,  50  Afo.  App. 
614.— Overruling  Tetherow  v.  St.  Joseph 
&  D.  M.  R.  Co.,  98  Mo.  74.  Quoting  Par- 
sons V.  Missouri  Pac.  R.  Co.,  94  Mo.  286 ; 
Schanb  v.  Hannibal  &  St.  J.  R.  Co.,  106  Mo. 
74.  Reviewing  Baltimore  &  O.  R.  Co.  7/. 
VVightman,  29  Gratt.  (Va.)  431;  Kelley  v. 
Central  R.  ^f^.,  48  Fed.  Rep.  663. 

In  assessing  damages  for  the  death  of  a 
person,  where  the  amount  recovered  will 
belong  to  the  children  of  the  deceased,  the 
jury  may  consider  the  number  of  years  the 
deceased  would  probably  have  lived,  the 
reasonable  expectation  of  the  amount  of 
liis  or  her  property  being  increased,  and  the 
reasonable  expectation  of  pecuniary  benefit 
to  the  children,  or  any  of  them,  by  way  of 
support  or  otherwise,  had  the  deceased 
continued  to  live.  Tuteur  v.  Chicago  &•  N. 
IV.  R.  Co.,  77  IVis.  505.  46  N.  W.  Rep.  897 

In  an  action  for  the  Heath  of  a  deck 
hand,  the  evidence  showed  that  he  was 
thirty-eight  years  old,  and  left  three  chil- 


dren ranging  from  six  months  up  to  live 
years  of  age  ;  that  he  was  earning  the  usual 
wages  of  a  deck  hand,  and  devoted  all  to 
the  support  of  the  children.  The  death 
occurred  in  Louisiana  where  there  was  no 
stctute  limiting  the  amount  that  could  be 
recovered  for  causing  death.  Held,  in  view 
of  the  fact  that  an  act  of  congress  and  the 
statutes  of  many  states  limit  the  recovery 
to  $5000,  and  considering  the  facts  and  cir- 
cumstances of  the  case,  that  $2500  was  a 
reasonable  allowance.  Cheatham  v.  Red 
River  Line,  56  Fed.  Rep.  248. 

d.  Death  of  Husband. 

303.  In  (foncrnl.* — The  assessment  of 
damages  to  the  wife  and  children  from  the 
homicide  of  the  husband  and  father  can 
only  be  the  balancing  of  probabilities  and 
chances.  Herman  v.  New  Orleans  &•  C.  R. 
Co.,  II  La.  Ann.  5.— Following  Hubgh  v. 
New  Orleans  &  C.  R.  Co.,  6  La.  Ann.  495. 

The  right  of  action  which  a  wife  has  for 
the  death  of  her  husband  is  different  from 
that  which  would  have  accrued  to  him 
had  he  survived  the  injury,  and  excludes 
all  questions  of  exemplary  damages,  the 
damages  being  simply  compensatory  for 
the  loss  sustained  by  the  surviving  family. 
Pennsylvania  R.  Co.  v.  Henderson,  51  Pa. 
5/.  315. 

In  an  action  by  a  widow  for  the  death  of 
her  husband  damages  may  be  awarded,  not 
only  for  the  mental  and  bodily  suffering, 
loss  of  time,  and  necessary  expenses  result- 
ing to  the  deceased,  but  also  for  the  loss 
and  deprivation  resulting  to  the  parties  for 
whose  benefit  the  right  of  action  survives. 
Collins  v.  Kast  Tenn.,  V.  <S-  G.  R.  Co.,  9 
Heisk.  {Tenn.)  841,  20  Am.  Ry.  Rep.  46. 
Jiast  Tenn.,  V.  &>  G.  R.  Co.  v.  Mitchell.  1 1 
Heisk.  400.— Following  Nashville  &  C.  R. 
Co.  v.  Prince,  2  Heisk.  587.  Overruling 
Louisville  &  N.  R.  Co.  v.  Burke,  6  Colo.  45. 

The  damages  recoverable  by  a  widow  for 
the  death  of  her  husband  include  the  value 
of  her  support  and  protection  by  the  hus- 
band during  the  time  he  would  probably 
have  lived  and  supported  her,  but  for  the 
accident ;  and  the  jury  may  also  consider 
the  addition  that  the  earnings  of  the  hus- 
band would  probably  have  made  to  his 
wealth  and  property  had  he  continued  to 


*  Damages  recoverable  by  widow  for  death  of 
husband,  see  note,  48  Am.  &  Eng.  R.Cas.  528. 
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live,  and  a  reasonable  expectation  of  the 
wife  lu  ultimately  share  in  such  earnings  as 
an  heir  of  her  husband.  Latvson  v.  Chicago, 
St.  /'.,  M.  &•  O.  R.  Co.,  21  Am.  ^^  H.ng.  R. 
C./J.  249,  64  H'/s.  447,  24  A'.  W.  Refi.  618, 
54  A»i.  Rep.  634. 

In  an  action  by  a  wife  for  the  death  of 
her  husband,  tlic  evidence  showed  ihat  he 
WHS  a  laborer  and  earning  §400  a  year.  Tlio 
defendant  insisted  that  in  no  event  could 
llie  recovery  exceed  a  sum  which  when  in- 
vested would  yield  an  annual  sum  equal  to 
one  half  of  the  husband's  income,  or  $200, 
the  amount  that  she  would  be  supposed  to 
get  from  him.  Held,  that  such  basis  of 
calculation  was  much  loo  narrow.  The  life 
of  an  honest,  industrious  and  kind-hearted 
husband  has  for  his  wife  a  money  value  in 
addition  to  what  he  may  be  able  10  earn  by 
his  personal  labor.  Hark  ins  v.  Pullintin 
Palate  Car  Co.,  52  Fed.  Rep.  724. 

:if>4.  Utiles  of  foiiiiiiitatioii.— In  an 
actior  y  a  widow  for  the  wrongful  killing 
of  h..'  lusband,  it  is  error  for  the  court  to 
posii.>  >,ly  direct  the  jury  to  measure  the 
damages  by  a  mathematical  calculation 
based  on  the  yielding  power  of  money  when 
invested  in  an  annuity  ;  and  such  error  is 
not  cured  by  a  subsequent  statement  of  the 
court  that  in  the  end  the  whole  matter  of 
damages  is  left  to  the  sound  judgment  of 
the  jury.  St.  Louis,  J.  M.  &*  S.  R.  Co.  v. 
Needham,  54  Am.  &*  Eng.  R.  Cas.  88,  52 
Fed.  Rep.  371.  10  U.  S.  App.  339,  3  C.  C.  A. 
129. — Followed  in  St.  Louis  &  S.  F,  R. 
Co.  V.  Farr,  56  Fed.  Rep.  994. 

It  is  also  error  for  the  court  to  direct  the 
jury  that  in  case  they  believed  plaintilT's 
expectancy  of  life  was  greater  than  that  of 
her  husband,  to  add  to  the  amount  that 
would  purchase  the  annuity,  the  present 
value  of  any  property  that  she  would  prob- 
ably have  received  from  her  husband  as 
dower  if  he  had  not  been  killed.  St.  Louis, 
I.  M.  &•  S.  R.  Co.  V.  Needham,  54  Am.  &* 
Eng.  R.  Cas.  88,  52  Fed.  Rep.  371.  10  U.  S. 
-•'//■  339.  3  C.  C.  A.  129. 

In  an  action  for  the  homicide  of  a  lii's- 
band,  under  Irwin's  Ga.  Code,  §  2920,  where 
there  was  no  fault  on  the  part  of  deceased, 
the  rule  of  damages  is  the  actual  pecuniary 
damage,  to  be  ascertained  by  inquiring 
what  would  be  a  reasonable  support  for  tiie 
wife,  considering  the  habits,  occupation,  and 
prospects  of  the  husband,  and  taking  the 
present  worth  of  such  sup|)ort,  to  be  ascer- 
tauied   by   mortuary  tables  of  establislicd 


reputation.  Macon  &•  W.  R.  Co.  \.  John- 
son, 38  Ga.  409.-  Foi.l.owKl)  IN  David  v. 
Southwestern  R.  Co.,  41  Ga.  223.  Re- 
viEWKi)  I.N  Kansas  Pac.  R.  Co.  v.  Lundin, 
3  Colo.  94. 

In  a  suit  by  the  wife  of  an  cnj;inccr  for 
his  homicide,  the  jury  should  consider  the 
age  of  the  deceased,  and  if  old,  his  conse- 
quent incapacity  to  labor  Inng.  Central  R. 
&*  />'.  Co.  V.  Roach,  8  /Itn.  &•»  Ent;;.  R.  C<is. 
79,  64  Ga.  635. 

In  an  action  imder  Md.  Act  of  1852,  ch. 
299,  by  the  wife  for  the  death  of  her  hus- 
band, evidence  was  given  of  the  age,  habits, 
health  and  occupation  of  the  deceased  at 
the  time  of  his  death,  ai  d  also  of  the  num- 
ber of  his  family  and  their  condition  before 
and  after  his  death ;  but  no  evidence  was 
ofTered  of  the  specific  wages  paid  the  de- 
ceased at  the  tijne  of  his  death.  Held:  (1) 
that  a  prayer  "  that  in  the  absence  of  proof 
other  than  the  death,  age,  and  condition  of 
health,  and  members  and  state  of  the  fam- 
ily of  said  deceased,  of  actual  damage,  the 
verdict  of  the  jury,  in  the  event  of  its  being 
for  the  plaintiff,  must  be  for  nominal  dam- 
ages only,"  was  properly  rejected  by  the 
court  below;  (2)  that  the  jury,  in  the 
assessment  of  damages,  should  take  into 
consideration  only  such  compensation  to 
the  surviving  members  of  the  deceased's 
family  as  would  supply  to  them  the  same 
results  as  would  have  followed  from  his 
labor  (luring  the  probable  period  he  would 
otherwise  have  lived  and  earned  a  liveli- 
hood ;  but  that  they  might  take  into  con- 
sideration his  age,  health,  and  occupation, 
and  the  comfort  and  support  afforded  his 
family  at  the  time  of  his  death.  Haltimore 
&•  O.  R.  Co.v.  State,  24  Md.  271. — Quuri.so 
Franklin  7/.  South  Ea^tern  R.  Co.,  3  H.  &  N, 
211.  Reviewing  Diilton  7'.  South-Eastern 
R.  Co.,  4C.  n.  N.  S.  (93  E.  C.  L.)  296.— 
Reviewed  in  Missouri  Pac.  R.  Co.  v. 
Lehmbcrg,  75  Tex.  61,  12  S.  W.  Rep.  838. 

In  an  action  by  the  widow  and  children 
of  one  who  had  been  killed  by  an  accident 
the  jury  should,  in  assessing  the  damages, 
take  into  consideration  the  reasonable  prob- 
abilities of  life  of  the  deceased  and  award 
damages,  not  only  for  the  past  losses  of  the 
equitable  plaintiffs,  but  for  such  as  they 
will  suffer  as  the  direct  consequence  of  the 
killing;  the  prospective  damages  for  the 
children  to  be  estimated  to  their  majority, 
and  those  for  the  widow  upon  the  probable 
duration  of  her  life.     Baltimore  &*  O.  R. 
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Co.  V.  S/aL;  33  Afd.  542. — Reviewed  m 
Kansas  Pac.  R.  Co.  v.  Lund  in,  3  Colo.  94. 

In  an  action  under  the  Tennessee  statute 
by  a  widow  for  the  death  of  her  husband  it 
is  error  to  charge  the  jury  that  in  addition 
to  damages  which  the  deceased  himself 
might  have  recovered  if  he  had  lived  dam- 
ages might  also  be  allowed  for  the  depriva- 
tion resulting  to  the  next  of  kin.  The 
damages  are  to  be  computed  the  same  as  if 
the  husband  i:ad  lived  and  brought  the  ac- 
tion himse'  ':"«/  Tenn.,  F.  <S-  G.  R.Co.v. 
Toppins,  II  .jn.dfEng.  R.  Cas.  222,  10  Lea 
{Tenn.)  58. 

395.  Ascer*iiijing  pecuuinry  value 
cf  liusband*  ^ '  , — In  a  suit  by  a  widow 
for  thti  homit'i  .  *  her  husband  she  may 
recover  the  ful'  val  le  of  the  life  of  the  de- 
ceased, as  shown  by  the  evidence.  The 
onus  is  upon  the  plaintiff  to  establish  the 
amount  of  damages  which  ^le  is  entitled  to 
recover,  and  one  element  of  such  proof  is 
the  number  of  years  the  deceased  would 
probabi}  have  lived.  If  there  is  no  proof 
on  this  point  the  plaintiff  has  failed  to 
make  out  a  case,  and  the  verdict  should  be 
for  the  defendant.  Savannah,  F.  Sf  IV. 
R.  Co.  v.  Stewart,  71  Ga.  427. 

In  an  action  by  a  wife  for  the  death  of  her 
husband  the  pecuniary  value  of  the  hus- 
band's life  should  be  considered,  taking 
into  consideration  his  age,  health,  probable 
length  of  life,  and  his  capacity  to  earn 
wages;  but  nothing  should  be  allowed  for 
loss  of  companionship.  Schaub  v.  Hanni- 
bal &*  St.  J.  R.  Co.,  106  Mo.  74,  16  5.  W. 
Rep.  924.  Georgia  R.  Co.  v.  Pittman,  26 
Am.  <S««  Eng.  R.  Cas.  474,  73  Ga.  325. 

In  estimating  the  value  of  the  husband's 
life  by  age,  habits,  health,  occupation,  ex- 
pectation of  life,  ability  to  labor  and  to 
furnish  care  and  attention  to  the  family, 
probable  increase  or  diminution  of  that 
ability  with  lapse  of  time,  rate  of  wages, 
etc.,  the  necessary  personal  expenses  of  the 
husband  should  be  deducted,  and  the  bal- 
ance, reduced  to  its  present  value,  is  the 
value  of  the  life.  Central  R.  Co.  v.  Rouse, 
y7  Ga.  393,  3  5.  E.  Rep.  307.— Approved 
AND  DISTINGUISHED  IN  Savannah,  F.  &  W. 
R.  Co.  V.  Flannagan,  39  Am.  &  Eng.  R.  Cas. 
661, 82  Ga.  579, 9  S.  E.  Rep.  471  Followed 
IN  Central  R.  &  B.  Co.  v.  Rouse,  80  Ga.  442. 

The  value  of  a  husband's  life  to  his  wife 
is  determined  by  ascertaining  how  much 
better  off  she  would  be  pecuniarily  with 
him  than  without  him.    Catawissa  R,  Co.  v. 


Armstrong,  52    Pa.  St.  282.— Quoted  in 
Kansas  Pac.  R.  Co.  v.  Cutter,  19  Kan.  83. 

In  an  action  by  a  widow  for  the  killing  of 
her  husband,  he  being  at  the  time  in  the 
employ  of  the  defendant,  the  jury  in  assess- 
ing the  damages  must  estimate  the  reason- 
able probabilities  of  the  life  of  the  deceased 
when  injured  and  give  the  plaintiff  such 
pecuniary  damages  as  will  compensate  her 
for  losses  already  suffered  as  the  direct  con- 
sequence of  her  husband's  death,  and  also 
for  the  prospective  losses  that  she  will  suffer 
as  the  direct  consequence  of  such  death 
during  the  period  the  jury,  under  all  cir- 
cumstances, shall  deem  to  be  the  probable 
duration  of  her  life.  Baltimore  &*  O.  R.  Co. 
V.  State,  41  Aid.  268,  6  Am.  Ry.  Rep.  276. 

39G.  liOss  to  cliiUlreu  not  to  be 
considered. — In  an  action  by  a  widow  for 
the  homicide  of  her  husband,  unrler  Irvin's 
Ga.  Code,  §  2920,  the  loss  to  the  children  is 
not  to  be  considered  in  estimating  damages, 
Macon  &*  IV.  R.  Co.  v.  Johnson,  38  Ga.  409. 

In  an  action  under  Wis.  Rev.  St.  §§  4255, 
4256,  for  the  death  of  plaintiff's  intestate,  if 
the  deceased  leaves  a  surviving  widow,  the 
damages  sustained  by  her  alone  are  all  that 
can  be  recovered.  Schadenvald  v.  Milwaukee, 
L.  S.  &*  W.  R.  Co.,  55  Wis.  569,  13  A^.  W. 
Rep.  458.  Liermann  v.  Chicago,  M.  &'  St. 
P.  R.  Co.,  82  Wis.  286.  52  A^.   W.  Rep.  91, 

But  the  fact  that  the  deceased  left  chil- 
dren whose  support  will  be  thrown  upon 
the  widow  is  proper  to  be  shown  in  evi- 
dence and  to  be  considered  by  the  jury. 
Abbot  V.  McCadden,  81  Wis.  563,  51  N.  W. 
Rep.  1079. 

397.  Loss  of  society  of  liiisband.— 
In  estimating  the  damages  recoverable  by  a 
widow  for  the  loss  of  her  husband  under  the 
California  statute,  the  jury  have  a  right  to 
take  into  consideration  the  relation  between 
the  plaintiff  and  her  husband  at  the  time  of 
death,  and  the  injury  which  she  has  sus- 
tained by  the  loss  of  his  society.  (Three 
judges  dissenting.)  Beeson  v.  Green  Moun- 
tain Gold  Min.  Co.,  57  Cal.  20.— Explained 
IN  Munro  v.  Pacific  Coast  D.  &  R.  Co.,  84 
Cal.  515,  24  Pac.  Rep.  303;  Morgan  v. 
Southern  Pac.  Co.,  95  Cal.  510.  Reviewed 
IN  Webb  V.  Denver  &  R.  G.  W.  R.  Co.,  7 
Utah  17. 

Where  the  action  is  under  the  Missouri 
statute  by  a  widow  for  the  death  of  her  hus- 
band, the  loss  of  companionship  or  society 
of  the  husband  cannot  be  considered  as  an 
element  of  damages.    Atchison,  T.  &»  S.  F. 
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R.  Co.  V.  Wilson,  48  Fed.  Rep.  57,  4  U.  S. 
App.  25, 1  C.  C.A.  25.— Following  Schaub 
V.  Hannibal  &  St.  J.  R.  Co.,  106  Mo.  74,  16 
S.  VV.  Rep.  924.  Not  following  Blair  v. 
Chicago  &  A.  R.  Co.,  89  Mo.  335,  i  S.  W. 
Rep.  367  ;  Furnish  v.  Missouri  Pac.  R.  Co., 
102  Mo.  669,  15  S.  W.  Rep.  315. 

:{98.  Widow  suing  as  administra- 
trix.— In  an  action  by  a  widow  as  adminis- 
tratrix to  recover  for  the  wrongful  death  of 
her  husband,  it  is  proper  to  instruct  the  jury 
that  ill  assessing  her  damages  they  may  con- 
sider the  value  of  the  support  and  protec- 
tion which  she  would  have  received  from 
him  in  the  future  had  it  not  been  for  the 
accident ;  and  that  the  jury  are  not  to  be 
limited  to  the  simple  value  of  the  support 
and  protection  of  herself,  and  the  support 
and  education  of  her  children,  but  that 
they  may  consider  what  the  earnings 
of  the  deceased  would  have  made  his 
property  worth  had  he  lived,  and  the 
reasonable  expectation  of  the  plaintiff  of 
sharing  in  such  property  ultimately  as  one 
of  the  heirs  of  her  husband.  Castello  v. 
Landwehr,  28  Wis.  522.— Following  Pot- 
ter V.  Chicago  &  N.  W.  R.  Co.,  21  Wis.  372, 
22  Wis.  615, 

The  action  being  brought  by  the  de- 
cedent's widow  as  administratrix,  she  being 
the  only  member  of  his  family,  and  the  evi- 
dence showing  that  the  deceased  earned 
one  dollar  per  day ;  that  he  "  always  carried 
his  money  home  and  spent  it  on  his  family," 
and  that  he  was  forty  years  old,  the  recov- 
ery should  be  for  such  a  sum  as,  at  legal  in- 
terest, would  give  the  widow  $150  per  year 
for  twenty-seven  years,  the  probable  dura- 
tion of  life  of  a  person  of  that  age,  and  ex- 
haust the  piincipal  at  the  end  of  that  pe- 
riod. Louisville  6-  A^.  R.  Co.  v.  Trammel', 
93  Ala.  350,  9  So.  Rep.  870. 

e.  Death  of  Wife. 

399.  M.U  general.  —  The  damages  re- 
coverable by  a  husband  against  a  railway 
company  for  negligently  causing  the  death 
of  his  wife  are  the  injuries  resulting  to  the 
plaintiff  from  her  death  and  none  other. 
Galvesion,  H.  &*  S.  A.  R.  Co.  v.  Matula,  79 
7V.r.  577.  155.  W.  Rep.  573. 

400.  liONS  of  services. — In  an  action 
by  a  husband  for  the  negligent  killing  of  his 
wife,  where  the  law  limited  the  recovery  to 
pecuniary  compensation,  it  was  not  error  to 
instruct  the  jury  that  they  should  measure 


"plaintiff's  loss  by  a  just  estimate  of  the 
services  and  compan'onsiiip  of  the  wife." 
The  relation  of  husband  and  wife  should  be 
considered  in  estimating  the  value  of  the 
wife's  services.  Pennsylvania  R.  Co.  v. 
Goodman,  62  Pa.  St.  329. 

Although,  on  the  death  of  a  wife  caused 
by  the  negligence  of  a  railway  company,  the 
husband  cannot  recover  damages  of  a  sen- 
timental character,  yet  the  loss  of  household 
services  accustomed  to  be  performed  by  the 
wife,  which  would  have  to  be  replaced  by 
hired  services,  is  a  substantial  loss  for  which 
damages  may  be  recovered,  as  is  also  the 
loss  to  the  children  of  the  care  and  moral 
training  of  their  mother.     St.  Lawrence  &• 

0.  R.  Co.  V.  Lett,  26  Am.  <&-  Eng.  R.  Cas.  454, 
1 1  Can.  Sup.  Ct.  422  ;  affirming  1 1  Ont.  App. 

1,  which  reverses  i  Ont.  545.  —  Quoting 
Pym  V.  Great  Northern  R.  Co.,  4  B.  &  S. 
406;  Franklin  v.  South  Eastern  R.  Co.,  3 
H.  &  N.  2 1 3 ;  Pennsylvania  R.  Co.  v.  Adams, 
55  Pa.  St.  503;  Tilley  v.  Hudson  River  R. 
Co.,  24  N.  Y.  474;  Pennsylvania  R.  Co.  v. 
Goodman,  62  Pa.  St.  332  ;  Mclntyre  v.  New 
York  C.  R.  Co.,  37  N.  Y.  295. 

401.  Expectancy  of  deceased's 
earnings. — Where  the  action  is  by  a  hus- 
band for  the  death  of  his  wife,  who  also  left 
children,  the  expectancy  of  the  children  to 
share  in  the  personal  earnings  of  their 
mother  cannot  be  considered  in  estimating 
the  damages,  inasmuch  as  such  earnings 
would  go  to  the  husband,  and  the  contin- 
gency of  the  father  continuing  in  the  pos- 
session of  the  earnings  and  dying  intestate 
during  the  lifetime  of  the  children,  is  too 
remote  to  be  considered.  Tilley  v.  Hudson 
River  R.  Co. ,  24  A^.  F.  47 1 ,  23  Hov).  Pr.  363. 
—Applied  in  Mclntyre  v.  New  York  C.  R. 
Co.,  37  N.  Y.  287.  Quoted  in  Kansas, 
Pac.  R.  Co.  V.  Cutter,  19  Kan.  83;  St.  Law- 
rence &  O.  R.  Co.  V.  Lett,  1 1  Can.  Sup.  Ct. 
422.  Reviewed  in  Trafford  v.  Adams 
Exp.  Co.,  8  Lea  (Tenn.)  96. 

402.  Loss  of  Avife's  society— Men- 
tal suffering. — In  an  action  under  the 
N.  Y.  Act  of  1847.  as  amended  in  1849,  by  a 
husband  for  the  death  of  his  wife,  the  dam- 
ages are  limited  to  what  are  purely  pecuni- 
ary ;  and,  therefore,  the  loss  of  the  society 
of  the  wife  cannot  be  considered.  Green  v. 
Hudson  River  R.  Co.,  32  Bard.  {N.  V.)  25  ; 
affirmed  in  30  Hort/.  Pr.  593,  «.— Quoting 
Gillard  v.  Lancashire  &  Y.  R.  Co.,  12  L.  T. 
356.  Reviewing  Blake  v.  Midland  R.  Co., 
18  Q.  B.  93;  Oldfield  v.  New  York  &  H. 
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R.  Co.,  14  N.  Y.  310;  Quin  v.  Moore,  15  N. 

Y.  432. 

In  such  case  the  husband  may  recover 
for  the  loss  of  the  service  of  his  wife,  and  it 
is  proper  for  the  court  to  instruct  the  jury 
that  they  may  consider  the  fact  that  the 
wife  was  an  educated  and  amiable  woman. 
Green  v.  Hudson  River  R,  Co.,  32  Barb. 
(N.  K.)  25  ;  affirmed  in  30  How.  Pr.  593,  «. 
— Quoted  in  Bolinger  v.  St.  Paul  &  D.  R. 
Co.,  29  Am.  &  Eng.  R.  Cas.  408,  36  Minn. 
418,  31  N.  W.  Rep.  856. 

/.  Death  of  Child. 

403.  In  general.*— The  dar.ages  re- 
coverable by  the  father,  in  a  statutory  action 
for  injuries  resulting  in  the  death  of  his 
minor  son  (Code,  §  2588),  are  compensatory 
only,  and  not  punitive.  Williams  v.  South 
&*  N.  Ala.  R.  Co.,  91  Ala.  635,9  So.  Rep.  77. 

Where  injuries  received  by  a  child  from  a 
running  train  would  not  prove  fatal  but  for 
the  want  of  reasonable  care  of  the  parent 
after  the  injury,  he  cannot  aggravate  his 
damages  against  the  company  beyond  dam- 
ages for  the  wounding,  etc.  Si,  Louis,  I. 
M.  <S-  S.  R.  Co.  v.  Freeman,  4  Am.  &*  Etig. 
R.  Cas.  608,  36  Ark.  41. 

Where  a  parent  sues  for  the  death  of  his 
minor  child,  the  jury  is  not  limited  in  giv- 
ing damages  to  the  actual  pecuniary  in- 
juries sustained  by  reason  of  the  loss  of 
services  of  the  child.  Nehrbas  v.  Central 
Pac.  R.  Co.,  14  Am.  &»  Eng.  R.  Cas.  670, 
62  Cal.  320. —  Dl.STlNGUlSHED  IN  Munro  7'. 
Pacific  Coast  D.  &  R.  Co.,  84  Cal.  515,  24 
Pac.  Rep.  303;  Morgan  v.  Southern  Pac. 
Co.,  95  Cal.  510;  Webb  v.  Denver  &  R.  G. 
W.  R.  Co.,  7  Utah  17. 

The  pecuniary  condition  of  the  parent 
'and  his  inability  to  employ  servants  to  take 
care  of  his  children,  are  not  proper  subjects 
for  considera  'on  by  the  jury  in  an  action 
by  him  for  negligently  causing  the  death  of 
a  child.  Indianapolis,  P.  &>•  C.  R.  Co.  v. 
Pitzer,  25  Am.  &«•  Eng.  R.  Cas.  313,  109 
Ind.  179.  58  Am.  Rep.  387,  6  N.  E.  Rep.  310, 
\oN.  E.  Rep.  70. 

The  rule  that  in  actions  brought  under 
How.  Stat.  §  8314,  where  the  parents  aro  the 
beneficiaries,  if  the  evidence  shows  that  the 
deceased  had  been  in  the  habit  of  making 
contributions  from  his  f.wn  means  to  them, 

*  Damages  for  death  of  minor  child,  see 
notes,  iq  Am.  &  Eng.  R.  Cas.  aia;  la  Am.  St. 
Rkp.  381. 


their  damages  might  be  based  and  esti- 
mated upon  such  customary  contributions, 
is  not  applicable  in  the  case  of  a  very  young 
ch'ld  who  has  never  made  any  such  contri- 
butions, and  when  it  is  impossible  to  showf 
that  she  ever  will.  Cooper  v.  Lake  S/iore 
6-  M.  S.  R.  Co.,  66  Mich.  261,  10  West.  Rep. 

184,  33  ..v.    W.  Rep.    306.  — DlSTINCtJISHING 

Chicago  &  N.  W.  R.  Co.  v.  Bayfield,  37 
Mich.  205. 

Only  pecuniary  damages  are  recoverable 
by  a  parent  for  the  negligent  killing  of  a 
child,  but  the  word  "  pecuniary"  is  not  to  be 
construed  in  a  strict  sense.  The  recovery 
is  not  to  be  limited  to  the  present  loss  in 
money,  but  prospective  advantages  of  a 
pecuniary  nature  n)ay  be  considered.  Vicks- 
burg  V.  McLain,  67  Miss.  4,  6  So.  Rfp.  77^. 

An  intelligent  jury,  from  common  expe- 
rience, may  determine  approximately  in 
any  given  case  what  amount  would  com- 
pensate a  parent  for  all  pecuniary  losses 
sustained  by  reason  of  the  death  of  a  minor 
child,  and  the  parent  should  not  be  re- 
stricted to  the  recovery  of  merely  nominal 
damages  because  of  failure  to  prove  the 
value  of  the  services  of  the  child,  or  the 
amount  of  expenses  incurrsd  iti  its  behalf. 
Parsons  v.  Missouri  Pac.  R.  Co.,  94  Mo.  286, 
12  West.  Rep.  615,  6  S.  W.  Rep.  464. 

In  an  action  under  the  New  Jersey  statute 
to  recover  damages  for  the  death  of  plain- 
tiff's son,  only  pecuniary  loss  or  injury  sus- 
tained by  the  plaintiff  can  be  allowed  ;  and 
in  estimating  that,  the  chances  of  health 
and  life  are  to  be  considered  in  connection 
with  the  value  of  services.  Telfer  v.  North- 
ern R.  Co.,  30  N.  J.  L.  188.— Following 
Blake  v.  Midland  R.  Co.,  18  Q.  B.  93. 
Quoting  Quin  v.  Moore,  15  N.  Y.  4?+. — 
Reviewed  in  Hickman  -v.  Missouri  Pac. 
R.  Co.,  22  Mo.  App.  344. 

In  an  action  under  N.  Y.  Code  of  Civ. 
Pro.  (§§  1902,  1904),  to  recover  the  "  pecu- 
niary injuries"  resulting  from  the  death  of 
a  young  child,  caused  by  the  wrongful  act 
or  negligence  of  defendant,  the  recovery  is 
not  limited  to  nominal  damages  merely. 
The  amount  of  damages  upon  such  proof 
as  can  be  made  is  for  the  determination  of 
the  jury,  subject  to  be  reviewed  and  modi- 
fied, if  the  discretion  is  abused,  in  the  court 
of  original  jurisdiction,  but  not  in  this 
court.  Birkett  V.Knickerbocker  Ice  Co.,  no 
A^.  Y.  504,  \%  N.  E.  Rep.  108,  18  A^.  K  S.  R. 
130;  affirming  41  Hun  404,  ro  Civ,  Pro.  52, 
3A^.  F.  5.  AM33- 
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The  measure  of  damages  because  of  the 
/  death  of  a  young  child  would  necessarily 
be  indefinite.  Absolute  accuracy  cannot  be 
attained,  and  hence  the  amount  must  be 
left  to  tile  sound  discretion  and  common 
sense  of  the  jury.  Houston  City  St.  R.  Co. 
V.  Sciacca,  80  Tex.  350,  16  i'.  W.  Rep.  31. 

In  arriving  at  a  conclusion,  the  mental 
and  physical  characteristics  of  the  child 
should  be  taken  into  consideration,  as  well 
as  his  probabilities  of  life  and  his  present 
or  prospective  ability.  Heusner  v.  Houston, 
IV.  S.  &*  F.  F.  R.  Co.,  27  N.  V.  Supp.  365, 
57  N.  Y.  S.  R.  528,  7  Misc.  48. 

In  an  action  for  the  death  of  a  child,  the 
measure  of  damages  is  the  mere  pecuniary 
loss  to  the  parents ;  confined  to  direct  pe- 
cuniary loss,  funeral  expenses,  doctor's  bill, 
necessary  loss  of  time,  present  probable 
value  of  the  service  of  the  deceased  until 
twenty-one  years  of  age,  less  the  cost  of 
maintenance  and  education,  allowing  for 
probable  sickness  and  other  casualties. 
Pennsylvania    .'0.  v.  fames,  81*  Pa.  St.  194. 

In  an  action  by  a  father,  under  the  Texas 
statute,  for  the  killing  of  his  son,  no  recov- 
ery can  be  had  for  physical  suffering  or 
mental  pain  and  anguish  endured  on  ac- 
count of  the  son's  death  ;  nor  can  anything 
be  recovered  because  of  the  loss  of  the  son's 
society  ;  but  the  pecuniary  damages  are  not 
to  be  given  merely  with  reft  rence  to  the 
loss  of  a  legal  right,  but  with  reference  to 
the  reasonable  expectation  which  the  father 
had  of  aid  from  the  son,  not  as  a  matter  of 
right  or  obedience  to  filial  duty,  but  based 
upon  the  disposition  and  ability  of  the  son 
to  assist.  Hall  v,  Galveston,  H.  &*  S,  A.  R. 
Co.,  19  Fed.  Rep.  18. 

Under  the  Virginia  statute  allowing  the 
jury  to  award  "such  damages  as  to  them 
may  seem  fair  and  just,"  where  the  action  is 
for  the  death  of  an  unmarried  man  who 
lived  with  his  mother,  it  is  not  error  to  in- 
struct the  jury  that  in  assessing  the  dam- 
ages they  are  to  allow  not  only  for  the 
pecuniary  loss  sustained  by  the  mother,  but 
also  for  the  loss  of  his  care  to  her  and  for 
her  mental  anguish,  provided  the  whole 
damages  do  not  exceed  the  statutory  limit. 
Baltimore  &^  O.  R.  Co.  v.  Noell,  32  Gratt. 
( Va.)  394. 

404.  Value  of  services  during  ini- 
iioi-ity.— Where  a  parent  sues  for  the  death 
of  his  minor  child,  the  measure  of  damages 
is  the  pecuniary  value  of  the  child's  ser- 
vices during  minority,  less  the  reasonable 


and  necessary  expense  of  caring  for  it  dur- 
ing minority,  and  the  cost  and  expense  in- 
curred by  the  parent  on  account  of  the 
injury;  the  value  of  the  child's  services  to 
be  estimated  with  reference  to  what  children 
in  the  same  condition  and  station  in  life 
ordinarily  are  worth,  without  any  regard  to 
any  peculiar  value  that  the  parent  might 
attach  to  such  services.  St.  Louis,  L  M. 
&'  S.  R.  Co.  V.  Freeman,  4  Am.  &^  Fn^.  R, 
Cas.  608.  36  ArA.  41.  Rockford,  R.  I.  &^  St. 
L.  R.  Co.  V.  Delancy,  82  ///.  198.— QUOTING 
Chicago  V.  Scholten,  75  III.  468. — Louisville, 
N.  A.  Sf  C.  R.  Co.  V.  Rush,  127  Ind.  545,  26 
N.  E.  Rep.  loio.— Reviewing  Citizens'  St. 
R.  Co.  V.  Twiname,  121  Ind.  375,  23  N.  E. 
Rep.  159;  Pennsylvania  Co.  t/.  Lilly,  73  Ind. 
212.— Benton  v.  Chicago,  R.  I.  6-  P.  R.  Co., 
55  Iowa  496,  8  N.  W.  Rep.  330.  Lehigh  Iron 
Co.  V.  Rupp,  -^  4m.  &*  Eng.  R.  Cas.  25,  100 
Pa.  St.  95,  i:  '.  iV.  C.  4.7.— Quoting  Penn- 
sylvania R.  L  '.  v.  Butler,  57  Pa.  St.  335. 

The  jury  should  only  consider  the  bene- 
fits the  parent  might  have  derived  from  the 
life  of  the  child  during  its  minority,  and 
not  during  the  whole  course  of  its  probable 
existence.  Parsons  v.  Missouri  Pac.  R.  Co., 
94  Mo.  286,  12  IVest.  Rep.  615,6  5.  IV.  Rep. 
464. — Quoted  in  Gossz/.  Missouri  Pac.  R. 
Co.,  50  Mo.  App.  614. 

The  main  element  of  damage  is  the  prob- 
able value  of  the  services  of  the  deceased 
until  its  majority,  considering  tli3  cost  of 
its  support  and  maintenance  during  the 
early  and  helpless  part  of  its  life;  and  a 
charge  to  the  jury  that  they  were  not  limited 
by  the  actual  pecuniary  injury  sustained  by 
the  parent  by  reason  of  the  death  of  the 
child  is  error.  A/organ  v.  Southern  Pac, 
Co.,  54  Am.  &^  Eng.  R.  Cas.  loi,  95  Cal. 
510,  30  Pac.  Rep.  603. 

405.  Probable  eariiingfs  of  de- 
ceased.—In  a  suit  by  the  administrator  of 
a  deceased  infant  whose  parents  are  entitled 
to  the  damages  recoverable  under  How. 
Stat.  Mich.  §  8314,  for  his  negligent  killing, 
the  measure  of  such  damages  is  limited  to 
his  prospective  earnings  until  of  full  age, 
which  damages  are  special  in  their  charac- 
ter and  must  be  specially  pleaded  and  es- 
tablished by  the  evidence.  Hurst  v,  Detroit 
City  R.  Co.,  84  Mich.  539,  48  A^.  W.  Rep.  44. 

In  an  action  to  recover,  for  the  benefit  of 
a  father,  damages  for  the  killing  of  his  son, 
where  it  is  shown  that  the  latter's  expec- 
tancy of  life  exceeded  that  of  his  father,  an 
instruction  to  the  jury  that  the  measure  of 
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damages  'm  the  probable  earnings  of  the  son 
during  his  expectancy  of  life,  less  his  ex- 
penses, etc.,  is  erroneous,  since  it  permits 
the  father  to  recover  as  a  pecuniary  loss  to 
himself  accumulations  of  the  son  for  a  pe- 
riod after  he  (the  father)  is  presumed  lo 
have  died.  Fordyce  v.  McCants,  51  Ark. 
509,  II  S.  W.  Rep.  694.— Followed  in  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Needham,  54 
Am.  &  Eng.  R.  Cas.  88,  52  Fed.  Rep.  371, 
10  U.  S.  App.  339,  3  C.  C.  A.  129. 

400.  Expectatitni  of  pecuniary  ben- 
efit after  majority.— In  estimating  the 
"  pecuniary  injuries  "  of  a  father  as  next  of 
kin,  resulting  from  the  death  of  a  minor 
son  eighteen  years  old,  the  jury  are  not 
bound  to  confine  their  consideration  to  the 
son's  minority,  but  may  take  into  account 
the  father's  expectation  of  pecuniary  bene- 
fit-from  the  continuance  of  the  son's  life 
after  his  majority,  where  he  had  manifested 
an  intent  to  aid  his  father  after  that  time. 
St.  Louts,  I.  M.  dr'  S.  R.  Co.  v.  Davis,  55 
Ark.  462, 18  S.  W.  Rep.  628.— Distinguish- 
ing State  V.  Baltimore  &  O.  R.  Co.,  24  Md. 
84;  Agricultural  &  M.  Assoc,  v.  State,  71 
Md.  86. — Birkeit  v.  Knickerbocker  Ice  Co., 
1 10  .A';  Y.  504,  18  A^,  E.  Rep.  108,  18  N.  V. 
S.  R.  130;  affirming  41  Hun  404,  10  Civ. 
Pro.  52,  3  A'.   Y.  S.  R.  133. 

In  an  action  by  an  administrator  for  dam- 
ages on  account  of  the  death  of  an  infant, 
substantial  damages  may  be  recovered,  not- 
withstanding such  recovery  must  be  bused 
upon  the  probable  accumulation  of  an  es- 
tate after  the  infant  has  reached  his  major- 
ity. Walters  v.  Chicago,  R.  I,  &•  P.  R.  Co., 
41  Jonva  71. 

Where  an  aged  and  infirm  parent  sues  to 
recover  damages  for  the  death  of  his  adult 
female  child  tlie  jury  may  consider  the  care 
and  attendance  which  the  child  would  have 
been  liable  to  give  plaintiff,  based  upon  her 
custom  in  the  past  and  contributions  of 
money  and  services, as  well  as  the  age,  health, 
and  pecuniary  circumstances  of  the  parents. 
Bowles  V.  Rome,  IV.  &*  O.  R.  Co.,  46  Nun 
324,  1 2  A^.  Y.  S.  R.  457 ;  affirmed  in  113  A'". 
Y.  643,  tnem.,  21  JV.  £.  Rep.  414,  22  A^.  Y.  S. 
R.  997. 

Under  Wis.  Rev.  St.  ch.  135,  §§  12  and  13, 
the  damages  recoverable  by  a  parent  for  the 
death  of  a  minor  child  are  the  pecuniary 
loss  resulting  from  the  death.  "The  pecu- 
niary advantage  that  the  child  might  be  to 
the  parent  after  bis  majority  can  only  be 
considered  where  there  is  proof  that  the 


parent  was  dependent  upon  the  child.  Pot- 
ter v.  Chicago  6-  A';  IV.  R.  Co.,  21  IVis.  372. 
— Disapproved  in  Chicago  &  N.  W.  R. 
Co.  V.  Bayfield,  37  Mich.  205.  Followed 
in  Castello  v.  Landwehr,  28  Wii^  522. 
Quoted  in  Ewen  v.  Chicago  &  N.  W.  R. 
Co.,  38  Wis.  613.  Reviewed  in  Hickman 
V.  Missouri  Pac.  R.  Co.,  22  Mo.  App.  344. — 
Potter  v.  Chicago  &*  N.  IV.  R.  Co.,  22  IVis. 
615.— Reviewed  in  Houston  &  T.  C.  R. 
Co.  V.  Nixon,  52  Tex.  19. 

In  an  action  by  a  father  for  the  death  of 
his  daughter  the  evidence  showed  that  the 
plaintiff  was  her  next  of  kin  and  heir  at 
law,  and  that  he  was  sixty- six  years  old  and 
in  poor  health  ;  that  his  wife  was  fifty-eight 
years  old  an'  joth  were  without  property  ; 
that  for  a  namber  of  years  the  daughter 
had  contributed  from  three  to  four  hundred 
dollars  per  annum  toward  their  support, 
and  that  she  was  thirty-six  years  old  at  the 
time  of  her  death,  in  good  health,  and  earn- 
ing from  eight  to  nine  dollars  per  week. 
//eld,  that  a  verdict  for  four  thousand  dol- 
lars should  not  be  disturbed  as  excessive. 
Bowles  V.  Rome,  W.  &*  O.  R.  Co.,  46  I/un 
324,  1 2  A^.  Y.  S.  R.  457  ;  affirmed  in  ii^N. 
Y.  643,  mem.,  21  A'^  E.  Rep.  414,  22  A^.  Y. 
S.  R.  997. 

A  son  was  twenty-eight  years  of  age  when 
killed.  He  had  been  away  from  home,  at 
intervals,  after  he  attained  his  majority,  and 
been  in  business  on  his  own  account.  He 
had  returned,  however,  to  his  father's  house 
and  was  engaged  in  his  father's  business, 
for  which  no  compensation  was  paid  him. 
It  appeared  that  he  intended  to  remain  with 
his  father,  and  that  his  services  were  valu- 
able to  him  in  his  business,  //eld,  that  it 
was  for  the  jury  to  decide  whether  there 
was  a  reasonable  expectation  of  pecuniary 
advantage  accruing  to  plaintiffs,  which  was 
destroyed  by  the  loss  of  the  son.  North 
Pa,  R.  Co.  v.  Kirk,  i  Am.  6r*  Eng.  R.  Cas. 
45,  90 /'rt.  St.  15.— Quoted  in  Hickman  v. 
Missouri  Pac.  R.  Co.,  22  Mo.  App.  344. 

407.  Loss  of  child'H  society,  com- 
fort, etc.— In  an  action  by  a  parent  for  the 
negligent  killing  of  his  child,  loss  of  the 
child's  society,  and  the  comfort  the  father 
would  have  had  in  rearing  him  are  not  ele- 
ments of  damage.  Compensation  is  limited 
to  the  actual  pecuniary  loss  sustained,  on  the 
theory  of  the  parent's  right  to  the  services 
of  the  child  during  minority.  Mobile  &*  O. 
R.  Co.  V.  IVatfy,  69  l^iss.  145,  13  So.  Rep. 
825. 
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403.  Mental  ant^uish  and  suffering 
of  parents. — The  amount  recoverable  by 
a  father  for  the  death  of  his  minor  child,  in 
an  action  under  the  California  statute,  is 
such  sum  as  is  just  and  reasonable,  to  be 
determined  by  reference  to  the  loss  of  the 
child's  services  during  minority,  the  medi- 
cal attendance  and  funeral  expenses,  and 
the  mental  anguish  and  suffering  of  the 
parents,  deary  v.  City  R.  Co.,  76  Cal.  240, 
\i  Pac.  Rep.  269.— Overruled  in  Morgan 
V.  Southern  Pac.  Co.,  95  Cal.  510. 

Where  the  action  is  by  a  father  for  the 
death  of  his  child,  only  the  actual  pecuniary 
loss  can  be  allowed  as  damages,  excluding  a 
consideration  of  the  suffering  or  wounded 
feelings  of  the  parents ;  but  if  the  latter  are 
poor,  the  fact  that  the  child  would  probably 
have  assisted  in  supporting  the  family  in 
the  future  had  he  lived  may  be  considered. 
Barley  v.  Chicago  &^  A.  R.  Co.,  4  Biss.  {U. 
a.)  430.  Pennsylvania  R.  Co.  v.  JCelly,  31 
Pa.  St.  372. 

In  an  action  for  causing  the  death  of  a 
child,  the  jury  cannot  consider,  as  an  ele- 
ment of  damages,  the  suffering  of  the  child 
or  the  mental  suffering  of  the  father.  Dor- 
man  V.  Broadway  R.  Co.,  16  N.  V.  S.  R. 
753, 1  A^.  V.  Supp.  334.— Applying  Holmes 
V.  Atlantic  Ave.  R.  Co.,  16  N.  Y.  S.  R.  743. 
Quoting  Mentz  v.  Sc"  nd  Ave.  R.  Co.,  3 
Abb.  App.  Dec.  274. 

400.  Other  items  of  damage.  — 
In  an  action  by  a  parent  for  the  death  of 
his  infant  child,  the  proper  measure  of 
damages  is  the  value  of  the  child's  services 
from  the  time  of  the  injury  until  he  would 
have  attained  his  majority,  taken  in  con- 
nection with  his  prospects  in  life,  less  his 
support  and  maintenance.  To  this  may  be 
added,  in  proper  cases,  the  expense  of  care 
and  attention  to  the  child,  made  necessary 
by  the  injury,  funeral  expenses,  and  medical 
services.  Pennsylvania  Co.  v.  Lilly,  4  Am. 
&*  Eng.  R.  Cas.  540,  73  fnd.  252.  Rains  v. 
St.  Louis,  /.  M.  «S-  S.  R.  Co.,  5  Am.  6-  Eng 
R.  Cas.  610,  71  Mo.  164.— Approved  in 
Hedrick  v.  Ilwaco  R.  &  N.  Co.,  54  Am.  & 
Eng.  R.  Cas.  45,  4  Wash.  400. — Hedrick  v. 
Ilwaco  R.  <S-  A'.  Co.,  54  Am.  &>  Etig.  R. 
Cas.  45,  4  IVas/i.  400,  30  Pac.  Rep.  714.— 
Approving  Mayhew  v.  Burns,  103  Ind.  328; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Goody- 
koontz,  119  Ind.  11 1,  12  Am.  St.  Rep.  371  ; 
Rains  v.  St.  Louis,  I.  M.  <%  S.  R.  Co.,  71 
Mo.  164,  36  Am.  Rep.  459. 

410.    Effect  of    emancipation    of 


child  killed. — In  a  suit  for  the  death  of  a 
minor,  under  section  422  of  the  Kansas 
Code,  the  fact  that  the  parents  had  released 
to  such  minor  his  time  and  services  during 
his  minority  may  properly  be  considered  by 
the  jury  in  determining  the  amount  of  re- 
covery ;  but  it  will  not  prevent  the  parents 
from  recovering  any  pecuniary  damages, 
such  as  the  loss  of  support,  that  they  may 
be  able  to  prove  resulted  from  his  death. 
St.  Joseph  &>  IV.  R.  Co.  v.  Wheeler,  26  Am. 
6-  Eng.  R.  Cas.  173,  35  Kan.  185,  10  Pac. 
Rep.  461. 

411.  Rule  in  action  by  mother,  or 
for  her  benefit.'*' — In  an  action  by  a 
mother  for  the  death  of  her  son,  the  jury 
should  allow  such  damages  as  will  be  an 
adequate  compensation  for  the  loss  of  such 
pecuniary  support  as  she  would  have  re- 
ceived from  the  deceased,  taking  into  con- 
sideration the  age  of  the  plaintiff  and  her 
probable  duration  of  life.  Maryland  v. 
Baltimore   &•  P.  R.  Co.,  i  Hughes  {(/.  S.) 

337- 

The  measure  of  damages  to  a  mother  for 
the  negligent  killing  of  her  infant  child  is, 
under  the  statute,  the  expense  necessarily 
incurred  by  her  for  medical  attendance, 
nursing,  and  burial  of  the  child,  and  rea- 
sonable compensation  for  the  loss  of  the 
probable  services  of  the  child  during  its 
minority.  For  the  loss  of  companionship 
and  association  of  the  child,  and  the  grief 
of  the  mother  at  its  death,  the  statute  gives 
no  compensation.  Little  Rock  &*  Ft.  S.  R, 
Co.  v.  Barker,  II  Ark.  350. —  Reviewing 
Chicago  V.  Major,  18  111.  349. 

Where  a  mother  sues  for  the  death  of  her 
son,  under  the  California  statute,  which 
allows  such  damages  to  be  given  as  "  under 
all  the  circumstances  of  the  case  may  be 
just,"  damages  for  sorrow,  grief,  and  mental 
suffering  occasioned  by  the  death,  as  well  as 
damages  sustained  by  the  loss  of  the  son's 
comfort  and  society,  support  and  protec- 
tion, may  be  allowed.  Munro  v.  Pacific 
Coast  D.  &*  R.  Co.,  S4  Cal.  515,  24  Pac.  Rep. 
303.— DiSTiNGUisiiiNG  McKeever  v.  Mar- 
ket St.  R.  Co.,  I)  Cal.  294;  Cook  v.  Clay 
St.  Hill  R.  Co.,  60  Cal.  604;  Nehrbas  v. 
Central  Pac.  R.  Co.,  62  Cal.  320 ;  Canning 
V.  Williamstown,  i  Cush,  (Mass.)  451 ; 
Morse  v.  Auburn  &  S.  P..  Co.,  10  Barb.  (N. 
Y.)  623.     Explaining  Blake  v.  Midland  R. 

*  Dependency  of  mother,  sec  48  Am.  &  Bnq, 
R.  Cas.  530,  abstr. 
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Co.,  i8  Q.  B.  93;  Chicago  &  R.  I.  R.  Co.  v. 
Morris,  26  111.  400 ;  Beeson  v.  Green  Moun- 
tain Gold  Min.  Co.,  57  Cal.  20. — Followed 
IN  Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
510. 

Where  father  and  mother  and  minor 
children  all  reside  together,  and  are  mutu- 
ally dependent  upon  the  labor  of  tlie  family 
for  support,  a  minor  child  over  fifteen  years 
of  age,  whose  labor,  or  the  proceeds  of  it, 
come  into  the  common  stock,  is  to  be  con- 
sidered as  contributing  substantially  to  the 
support  of  the  mother.  Augusta  R.  Co.  v. 
Glover,  58  Am.  &>  Ettg,  R.  Cas.  269,  92  Ga. 
132,  18  .S".  E.  Rep.  406. 

The  law  entitles  the  mother  to  the  ser- 
vices of  her  child  only  during  his  minority 
(the  father  being  dead) ;  the  chances  of  sur- 
vivorship, his  ability  or  willingness  to  sup- 
port her,  and  the  mental  suffering  of  the 
mother  because  of  the  death  of  her  child, 
are  matters  too  vague  to  enter  into  an  esti- 
mate of  damages  merely  compensatory. 
State  V.  Baltimore  (S-  O.  R.  Co.,  24  Aid.  84. 
—Quoting  Pennsylvania  R.  Co.  v.  Kelly, 
31  Pa.  St.  372.  Reviewing  Blake  v.  Mid- 
land R.  Co.,  10  Eng.  L.  &  Eq.  437.— Distin- 
guished IN  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Davis,  55  Ark.  462;  Walters  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  36  Iowa  458.  Reviewed  in 
Baltimore  &  O.  R.  Co.  v.  State,  12  Am.  & 
Eng.  R.  Cas.  149,  60  Md.  449. 

The  measure  of  damages  of  a  widowed 
mother  for  loss  of  her  njinor  child's  ser- 
vices is  the  loss  of  service  caused  by  the  in- 
jury, less  the  cost  of  the  child's  mainte- 
nance. Matthews  V.  Missouri  Pac.  R.  Co.,  26 
Mo,  App.  75. 

In  estimating  the  pecuniary  damages 
that  a  mother  has  suffered  by  the  death  of 
her  child  the  jury  are  not  confined  to  the 
mere  amount  that  the  child  would  have 
been  able  to  earn,  above  the  cost  of  its 
education  and  support,  but  may  also  in- 
clude any  extra  expense  or  care  that  the 
mother  has  been  subjected  to  by  reason  of 
the  accident.  Cummiiig  v.  Brooklyn  City  R, 
Co.,  I  Silv.  Sup.  Ct.  (N.  V.)  327. 
*  As  between  tiie  mother  and  child  re- 
course may  be  had  to  the  child's  property 
before  the  mother  will  be  compelled  by  law 
to  support  the  child.  So  where  a  motlier 
tues  for  the  death  of  her  child,  the  amount 
of  the  sepa/ate  property  of  the  child  may 
be  considered  in  estimating  the  pecuniary 
loss  to  the  mother.  Cumming  v.  Brooklyn 
City  R.  Co.,  I  Silv.  Sup.  Ct,  {N.  V.)  327.— 


Following  Cuming  v.  Brooklyn  City  R. 
Co.,  109  N.  Y.  95.  14  N.  Y.  S.  R.  788. 

The  Pa.  Act  of  April  26,  1855,  expressly 
gives  the  widowed  mother  power  to  recover 
damages  for  the  death  of  a  child  by  negli- 
gence ;  the  damages  are  not  limited  to 
nursing  and  medical  attendance,  but  are 
such  as  a  court  and  jury  under  all  the 
circumstances  shall  consider  reasonable. 
Pennsylvania  R.  Co.  v.  Bantom,  54  Pa.  St. 
495.— Distinguishing  Fairmount  &  A.  St. 
Pass.  R.  Co.  V.  Stuiler,  54  Pa.  St.  375. — 
Distinguished  in  Ed-^art/.  Castello,  14  So. 
Car.  20.  Reviewed  in  Little  Rock  &  Ft.  S. 
R.  Co.  V.  Barker,  33  Ark.  350;  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Barker,  39  Ark.  491. 

The  jury  are  not  limited  in  damages  to 
the.  present  value  of  an  annuity  for  the 
probable  duration  of  life  of  the  plaintiff,  for 
the  amount  shown  10  have  been  actually 
furnished  the  plaintiff  per  annum  during  her 
life  by  the  deceased  son.  International  &* 
G.  N.  R.  Co.  V.  Kindred,  1 1  Am.  &>  Eng.  R. 
Cas.  649,  57  Tex.  491. — Quoted  in  Mis- 
souri Pac.  R.  Co.  V.  Lee,  35  Am.  &  Eng.  R. 
Cas.  364,  70  Tex.  496 

The  correct  rule  for  measuring  damages, 
where  a  mother  sues  to  recover  for  the  kill- 
ing of  a  son,  an  engineer,  claiming  that  she 
is  dependent  upon  his  earnings,  is  the  prob- 
able amount  that  the  deceased  would  have 
contributed  to  the  support  of  the  plaintiff 
had  he  lived ;  and  in  determining  the 
amount  the  age  and  probable  length  of 
time  that  plaintiff  would  live,  as  well  as 
that  of  the  deceased  had  he  not  been  killed, 
and  the  probability  of  his  continuing  to 
make  such  allowances  had  he  lived,  should 
be  taken  into  consideration.  Texas  »S-  /'. 
R.  Co.  V.  Burnes,  2  Tex.  Unrep,  Cas.  239. 

In  an  action  by  a  widow  for  the  death  of 
her  son,  aged  fourteen,  who  had  never  earned 
wages,  the  jury  may  consider  the  probabil- 
ity that  he  would  have  enabled  his  mother 
to  earn  more  or  would  have  divided  part  of 
his  earnings  to  her  support.  Condon  v. 
Great  Southern  &*  IV.  R.  Co.,  ib  Ir.  C.  L. 
415. 

412.  Apportioiiiii);  the  ilaiiiaKeH 
between  father  and  mother.— In  a 
suit  by  the  parents  .against  a  defendant  for 
negligently  causing  the  death  of  their  dcn 
it  is  required  that  the  jury  apportion  the 
damages  recovered.  This  is  required 
whether  they  sue  jointly  or  if  the  husband 
sue  alone.  Houston  City  St.  R.  Co.  v.  Sciacca, 
80  Tex.  350,  16  S.  IV.  Rep.  31. 
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g:  Medical  and  Funeral  Expenses. 

413.   When   recoverable.— In   New 

York  a  widow  is  entitled  to  the  services  of 
her  infant  child,  and  therefore  may  main- 
tain an  action  for  the  wrongful  death  of  a ' 
minor  son,  without  proving  any  actual  loss 
of  services ;  and  being  entitled  to  his  ser- 
vices she  is  bound  to  maintain  and  care  for 
the  child,  and  is  tiierefore  liable  for  the 
doctor's  bill  of  the  child  occasioned  by  the 
injury,  and  'may  recover  the  same.  AV«- 
netiy  v.  New  York  C.  &^  H.  R.  R.  Co.,  35 
Hun  {N.  Y.)  186. 

Under  the  Pa.  Act  of  April  4,  1868,  lim- 
iting the  damages  recoverable  in  suits 
agamst  common  carriers  or  corporations, 
to  such  as  are  proven  "  to  have  bean  pecu- 
niarily suffered  or  sustained,"  no  exemplary 
damagescanbe  recovered, but  a  recovery  may 
be  had  for  nursing  and  medical  and  funeral 
expenses.  Cleveland  &■»  P.  R.  Co.  v.  Ro^van, 
66  Pa.  St.  393.— Reviewed  in  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Barker,  33  Ark.  350. 

In  an  action  under  the  South  Carolina 
statute  the  funeral  expenses  of  the  deceased 
may  be  considered  as  an  element  of  dam- 
ages if  they  have  been  paid  by  the  plaintiff. 
Peine  v.  Columbia  &*  G.  R.  Co.,  35  Atn.  &* 
Eng.  R.  Cas.  430,  29  So.  Car.  303,  7  S.  E. 
Rep.  515. 

In  an  action  under  the  statute  N.  Y.  Laws 
of  1847,  ch.  450,  as  amended  by  Laws  of 
1870,  ch.  78,  the  necessary  funeral  expenses 
of  the  deceased  are  proper  items  of  damages, 
where  any  of  those  for  whose  benefit  the 
action  is  brought  are  legally  bound  to  pay 
such  expenses;  and  proof  thereof  is,  there- 
fore, competent.  (Andrews,  Ch.J.,  dissent- 
ing.) It  is  immaterial  that  all  of  those  in- 
terested in  the  recovery  are  not  legally 
bound  to  pay  such  expenses.  Murphy  v. 
New  York  C.  &^  H.  R.  R.  Co.,  8  Am.&^  Etig. 
R.  Cas.  490,  88  N.  V.  445 ;  affirming  25 
Hun  311.— Following  Brassellf.  New  York 
C.  &  H.  R.  R.  Co..  84  N.  Y.  241.  Not  fol- 
lowing Daiton  V.  South  Eastern  R.  Co.,  4 
C.  B.  N.  S.  296;  Boulter  z/.  Webster,  13 
W.  R.  289. —Applied  in  Houghkirk  v. 
Delaware  &  H.  Canal  Co.,  92  N.  Y.  219,  44 
Am.  Rep.  370. 

414.  When  not  recoverable,— In  an 
action  for  wrongfully  causing  death,  no 
compensation  is  recoverable  for  funeral  ex- 
penses or  for  family  mourning.  Daiton  v. 
South  Eastern  R.  Co.,  4  C.  B.  N.  S.  296,  4 
Jur.  N.  5.711,27  L.J.  C.  P.  227. 


The  damages  given  to  an  administrator 
for  the  death  of  his  intestate  by  the  Oregon 
statute  (Comp.  L.  1887,  §  371)  are,  when  re- 
covered, assets  of  the  estate  ;  they  do  not 
include  anything  but  what  is  consequent  on 
the  death,  and  therefore  no  allowance  can 
be  made  for  the  expenses  of  the  illness  at- 
tendant on  the  injury  which  caused  the 
death,  or  of  the  burial  of  the  deceased. 
Holland  v.  Brown,  13  Sawy.  {(J.  S.)  284. — 
Quoting  Illinois  C.  R.  Co.  v.  Barron,  5 
Wall.  (U.  S.)  90;  Pennsylvaniii  R.  Co.  v. 
McCloskey,  23  Pa.  St.  526. 

These  damages  are  in  the  nature  of  a 
compensation  paid  by  the  wrong-doer  to 
creditors  and  next  of  kin  of  the  deceased 
for  the  loss  of  life  in  which  they  have  a 
pecuniary  interest,  and  incidentally  the  lia- 
bility to  pay  them  is  calculated  to  secure 
from  carriers  and  corporations  more  con- 
sideration for  the  lives  of  passengers  and 
employes  committed  to  their  care.  Holland 
v.  Brown,  13  Sawy.  (^U.  S.)  284. 

Expenses  incurred  by  a  person  injured, 
for  medical  treatment  or  for  support,  be- 
tween the  happening  of  an  injury  and  death 
resulting  therefrom,  are  not  recoverable  by 
his  administrator  in  the  statutory  action 
given  by  the  New  York  Act  of  1847;  and 
the  payment  of  such  expenses  by  the  de- 
fendant cannot  be  shown,  either  in  bar  or 
in  mitigation  of  damages.  Murray  v. 
Usher,  1x7  N.  V.  542,  23  A^.  E.  Rep.  564,  27 
A^.  Y.  S.  R.  928 ;  affirming  46  Hun  404,  1 1 
N.  V.  S.  R.  789. 

h.   Prospective  Damages. 

415.  Such  damages  recoverable.* 

— While  a  jury  must  assess  the  damages  for 
causing  death  with  reference  to  the  pecu- 
niary injuries  sustained  by  the  distributees, 
they  are  not  limited  to  the  loss  actually 
sustained  at  the  precise  period  of  his  death, 
but  may  include  prospective  losses,  pro- 
vided they  are  such  as  the  jury  believe 
from  the  evidence  will  actually  result  to 
the  distributees  as  proximate  damages  aris- 
ing from  the  death.  Searle  v.  Kanawha  &^  O. 
R.  Co.,  37  Am.  &-  Eng.  R.  Cas.  179,  32  IV. 
Va.  370,  9  5.  E.  Rep.  248. 

In  an  action  fo  wrongfully  causing  death, 
the  reasonable  expectation  of  pecuniary  ad- 
vantage by  the  relation  remaining  alive  may 
be  considered  by  the  jury  ;  and  damages 
may  be  given  in  respect  of  that  expectation 

*  See  ante,  385. 
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being  disappointed.  Dalton  v.  South  East- 
ern R.  Co.,  4  C.  B.  N.  S.  296,  4/«r.  N.  S. 
711,  27  L.J.  C.  P.  227. 

410.  How  cominitcd. — In  estimating 
tlie  prospective  damages  to  a  widow  for  the 
death  of  her  husband,  the  jury  are  to  take 
into  consideration  the  reasonable  proba- 
bilities of  her  life  and  the  life  of  her  hus- 
band, or  in  other  words  the  probable  dura- 
tion of  their  joint  lives.  Baltimore  &^  K. 
Turnpike  Road  v.  State,  71  Md.  573,  18  At  I. 
Rep.  884. 

417.  Right  of  father  to  prospect- 
ive damages  for  deatli  of  luiuor  sou. 
— A  father  sued  for  the  death  of  his  son 
seventeen  years  of  age,  who  was  in  the  em- 
ploy of  defendant  and  earning  two  dollars 
per  day,  claiming  as  damages  in  addition  to 
the  actual  expenses  incurred,  the  value  of 
his  son's  services  at  the  date  of  his  death 
until  he  would  have  become  of  age.    The 
action  was  in  Nebraska,  where  there  was  no 
statute  giving  such  action.     Death  resulted 
in  six  hours  after  the  injury  was  received. 
Held,  that  in  such  case  where  death  does 
not  immediately  ensue,  the  father  is  not 
limited  in  the  recovery  of  damages  to  the 
loss  of  services   up  to  the  time  of  death. 
Sullivan  v.  Union  Pac.  R.  Co.,  ^ Dill.  (U.  S.) 
33;.— Reviewing  Skinner  v.    Housatonic 
R.  Corp.,  I  Cush.  (Masr.)  475  ;  Eden  v.  Lex- 
ington &  F.  R.  Co.,  14  B.  Mon.  (Ky.)  165.— 
Criticised    in  Wilson  v.   Bumstead,    12 
Neb.  I.    Disapproved  in  Grosso  v.  Dela- 
ware. L.  &  W.  R.  Co..  so  N.  J.  L.  317,  II 
Cent.  Rep.  574,  13  Atl.  Rep.  233.    Not  fol- 
lowed IN  Davis  V.  St.  Lxjuis,  I.  M.  &  S.  R. 
Co.,  44  Am.  &  Eng.   R.   Cas.  690,  53  Ark. 
117.    Quoted  in  Holmes  v.  Oregon  &  C. 
R.  Co.,  6  Sawy.  (U.  S.)  262,  5  Fed.  Rep.  75. 
But  upon  a  subsequent  hearing  of  the 
above  cause — /leld,  that  in  the  absence  of  a 
statute,  such  damages  cannot  be  recovered. 
Sullivan  v.  Union  Pac.  R.  Co.,  2  Fed.  Rep. 
447,  I  McCrary  301. 

/.  Exemplary  Damages. 

418.  When  recoverable,  genorally 

— Tlie  damages  allowed  by  the  Alabama 
statute  are  punitive,  and  are  not  confined 
to  the  pecuniary  loss  sustained  by  the  fam- 
ily of  the  deceased  by  reason  of  his  death. 
Savannah  <S^  M.  R.  Co.  v.  Shearer,  58  Ala. 
672,  2o  Am.  Ry.  Rep.  451. — Reviewed  in 
South  &  N.  Ala.  R.  Co.  v.  Sullivan,  59  Ala. 
373, 


Under  Cal.  Act  of  April  26,  1862,  §  3,  al- 
lowing damages  both  pecuniary  and  exem- 
plary, as  to  the  jury  shall  seem  fair  and  just, 
exemplary  damages  may  be  allowed  for  the 
death  of  an  infant.  Myers  v.  San  Fran- 
Cisco,  42  Cal.  215. 

Where  an  administrator  sues  under  the 
Connecticut  statute,  and  the  court  hears  the 
case  in  damages,  punitive  damages  may  be 
given,  where  the  court  finds  as  a  fact  that 
death  was  not  instantaneous,  and  allows 
damages  for  the  injury  and  pain  suffered  by 
the  deceased.  Murphy  v.  New  York  <S>»  N. 
H.  R.  Co.,  29  Conn.  496.— Following  Lins- 
ley  V.  Bushnell,  15  Conn.  225. 

Whether  exemplary  damages  are  allowed 
in  Iowa,  in  an  action  by  an  administrator, 
quare.  Sherman  v.  Western  Stage  Co.,  24 
Iowa  515. 

In  Kentucky,  in  an  action  by  the  personal 
representative  of  one  killed  by  reason  of 
negligence,  or  carelessness,  or  unfitness  of 
the  servants  or  agents  of  the  company,  ex- 
emplary damages  may  be  given  by  the  jury. 
Bowler  v.  Lane,  3  Mete.  (A/.)  311. 

Where  the  action  is  under  Tenn.  Code,  §§ 
2291,  2292,  by  a  personal  representative,  ex- 
emplary damages  may  be  recovered  whether 
the  death  was  instantaneous  or  not,  if  the 
defendant  was  guilty  of  gross  negligence, 
fraud,  malice,  or  oppression.  Haley  v.  Mo- 
bile Sf  O.  R.  Co.,  8  Am.  &>  Etig.  R.  Cas.  541, 

7  Baxt.  {Tenn.)  239.— Followed  in  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  v.  Daughtry,  45 
Am.  &  Eng.  R.  Cas.  69,  88  Tenn.  721,  13  S. 
W.  Rep.  698 ;  Louisville  &  N.  R.  Co.  v.  Gar- 
rett, 3  Am.  &  Eng.  R.  Cas.416, 8  Lea  (Tenn.) 
438,  41  Am.  Rep.  640. — Kansas  City,  Ft.  S. 
&»  M.  R.  Co.  V.  Daughtry,  45  Am.  <S-  Eng. 
R.  Cas.  69,  88  Tenn.  721,  13  5.  IV.  Rep.  698. 
—Following  Haley  r/.  Mobile  «S  O.  R.  Co., 

8  Am.  &.Eng.  R.  Cas.  541,  7  Baxt.  242. 
The  Texas  constitution  of   1869  left  the 

statute  of  February  2,  i860,  in  force  ;  but  in 
cases  which  were  the  result  of  wilful  act  or 
omission,  involving  that  degree  of  moral 
delinquency  which,  on  settled  legal  prin- 
ciples, renders  exemplary  damages  appro- 
priate, it  allowed  to  the  husband,  or  widow 
and  children,  such  damages  in  addition  to 
their  pecuniary  loss.  March  v.  Walker,  48 
7,.r.  372.— Following  Houston  &T.  C.  R. 
Co.  v.  Bradley,  45  Tex.  171. 

Exemplary  damages  for  killing  a  member 
of  one's  family  were  unknown  to  the  com- 
mon law,  and  originated  in  the  idea  rather 
of    punishment  to   tlie    offender    than    of 
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recompense  to   the   sufferer.     Southern  C. 
J'.  &>  M.  Co.  V.  Bradley,  52  Tex.  587. 

To  authorize  a  verdict  for  exemplary 
damages  under  tiie  statute  for  the  negli- 
gence of  a  servant,  it  must  be  shown  that 
the  act  complained  of  was  performed  by 
the  direction  of  the  employer,  or  that  the 
employer  has  adopted  and  ratified  such  acts 
as  his  own,  or  that  he  has  been  guilty  of 
negligence  in  the  selection  of  employment 
of  the  servant  whose  act  is  complained  of. 
International  &•  G.  N.  R.  Co.  v.  McDonald, 
42  Am.  &*  Eng.  R.  Cas.  211,  75  Tex.  41,  12 
5.  W.  Rep.  860. 

419.  Wlieu  not  recoverable.— The 
damages  under  Ala.  Code,  §§  2590-2592,  to 
be  recovered  against  a  railroad  company  for 
the  homicide  of  an  employe,  are  generally 
not  punitive,  but  compensatory.  Louisville 
&'  iV.  R.  Co.  v.  C/ia^n,  84  Ga.  519,  11  5.  £■. 
Aep.  891. 

A  recovery  of  punitive  damages  for  the 
loss  of  life  under  section  3  of  the  Ky.  Act  of 
1854  bars  any  other  action  for  the  injury  or 
any  of  its  consequences  ;  and  if  a  personal 
representative  elects  to  sue  and  enforce  the 
right  of  action  that  survives  to  him,  he  will 
not  be  allowed  afterward  to  avail  himself 
of  the  benefits  of  the  punitive  statute  and 
recover  under  its  provisions.  Hansford  v. 
Payne,  11  Bush  {Ky.)  380.— DISTINGUISHED 
IN  Conner?/.  Paul,  12  Bush  144. 

Punitive  damages  cannot  be  recovered 
by  a  father  in  a  suit  for  the  death  of  his 
child.  Hamilton  v.  Morgan's  L.  &•  T.  R. 
6-  S.  Co.,  42  La.  Ann.  824,  8  So.  Rep.  586. 

The  suit  having  been  instituted  to  recover 
punitive  damages,  damages  cannot  be  al- 
hjwcd  for  a  larger  amount  than  fixed  in  the 
decree  of  the  court.  Hamilton  v.  Morgan's 
L.  &'  T.  R.&-  S.  Co..  42  La.  Ann.  824, 8  So 
Rep.  586. 

In  an  action  for  damages  under  Missouri 
statute  (Rev.  St.  §  2122),  whore  the  wrong- 
ful act  was  not  accompanied  by  an  aggravat- 
ing circumstance,  but  the  injury  was  the 
result,  simply,  of  the  want  of  ordinary  care, 
exemplary  damages  cannot  be  recovered. 
(Rev.  St.  §  2123).  Parsons  v.  Missouri  Pac. 
R.  Co.,  94  Mo.  286,  12  West.  Rep.  615,  6  S. 
W.  Rep.  464. 

Under  the  Tennessee  statute  which  pro- 
vides that  the  administrator  of  the  estate 
of  the  decedent  wrongfully  killed  by  an- 
other, or  the  next  of  kin  by  the  use  of  his 
name,  may,  in  right  of  the  deceased,  re- 
3  D.  R.  D.— 60. 


cover  damages  for  mental  and  physical  suf- 
fering, loss  of  time,  and  necessary  expenses, 
exemplary  damages  cannot  be  recovered  ; 
and  it  is  error  for  the  court  to  instruct  the 
jury  that  total  disablement  for  the  dece- 
dent's period  of  expectancy  of  life  before 
the  injury  may  be  taken  as  the  standard  of 
measurement  of  the  damages  recoverable. 
Illinois  C.  R.  Co.  v.  Crudup,  63  Miss.  291. 

420. unless  wilful  or  j^ross  neg- 
ligence be  sliown.— Exemplary  damages 
are  only  justified  where  the  negligence  of 
the  defendant  is  gross  or  wanton.  There- 
fore, where  the  action  is  for  negligently 
causing  the  death  of  a  passenger,  such 
damages  are  not  allowable  where  the  acci- 
dent occurred  by  reason  of  certain  rotten 
ties,  where  it  appears  that  there  was  no 
negligence  in  the  operation  of  the  train, 
and  that  a  suitable  person  had  been  em- 
ployed as  section  boss,  who  had  regularly 
inspected  the  track  and  had  from  time  to 
time  replaced  rotten  ties  with  sound  ones. 
Kansas  Pac.  R.  Co.  v.  Cutter,  19  Kan.  83. 

Actions  under  the  statute  for  injuries 
causing  death,  where  the  damages  are 
wholly  compensatory  for  pecuniary  loss,  dis- 
tinguished from  those  for  wilful  torts  or  for 
personal  injuries  in  which  punitive  damages, 
or  damages  for  injuries  not  pecuniary  in 
their  nature,  such  as 'injury  to  the  feelings 
or  for  mental  and  physical  pain  and  suffer- 
ing, are  allowed.  Hutchins  v.  St.  Paul,  M. 
&>  M.  R.  Co.,  44  Minn.  5,  46  N.  W.  Rep. 

79- 

A  widow  cannot  recover,  under  the  Penn- 
sylvania statute,  exemplary  damages  for  the 
death  of  her  husband  unless  the  negligence 
of  the  defendant  is  wilful  or  gross.  Penn- 
sylvania R.  Co.  V.  Ogier,  35  Pa.  St.  60. 

Under  the  provision  of  the  Texas  statute 
(Rev.  St.  art.  2901)  that  "when  death  is 
caused  by  the  willul  act  or  omission  or 
gross  negligence  of  the  defendant  exem- 
plary as  well  as  actual  damages  may  be 
recovered,"  exemplary  damages  can  only  be 
recovered  from  a  railroad  company  when 
there  is  evidence  tending  to  show  that  the 
death  was  occasioned  by  the  wilful  act  or 
omission  or  gross  negligence  of  the  com- 
pany acting  by  and  through  its  corporate 
officers.  International  dr*  G.  N.  R.  Co.  v. 
McDonald,  42  Am.  <S-  Eng.  R.  Cas.  211,  75 
Tex.  41,  12  5.  IV.  Rep.  860. 

421.  Not  recoverable  in  absenoi»  ot 
statute,  even  in  cases  of  gross  or  wil- 
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fill  negligence.*— Under  a  statute  which 
gives  to  the  next  of  kin  a  right  of  action 
against  a  party  for  the  injury  resulting  to 
them  for  the  wrongful  killing  of  a  relative, 
punitive  damages  cannot  be  recovered  un- 
less expressly  provided  for  in  such  statute. 
Jlliiiois  C.  A\  Co.  V.  Crudiip,  63  Miss.  291. 

Under  Ky.  Gen.  St.  cli.  57,  §  i,  giving  the 
jiersoniil  representative  of  one  killed  by  the 
negligence  of  a  railroad  company  or  its 
agents  or  servants,  the  deceased  not  being 
an  employ^,  the  right  to  maintain  an  action 
for  danic'iges  the  same  as  the  person  would 
have  had  if  death  had  not  resulted,  there 
can  be  no  recovery  for  punitive  damages  on 
the  ground  that  death  was  caused  by  the 
wilful  negligence  of  the  company  or  its 
agents.  Cincinnati,  N.  O.  &»  T.  P.  li.  Co. 
V.  Frivitt,  92  Ky.  223,  l^  S.  W.  Rep.  484.— 
Following  Givens  v.  Kentucky  C.  R.  Co., 
89  Ky.  231,  12  S.  \\.  Rep.  257;  Baker  v. 
Louisville  &  N.  R.  Co.,  (Ky.)  17  S.  W.  Rep. 
191. 

Under  N.  Y.  Act  of  1847,  giving  to  the 
representatives  of  a  deceased  person  a  rem- 
edy by  action  where  death  was  caused  by 
wrongful  act,  neglect,  or  default,  the  meas- 
ure of  damages  is  the  pecuniary  loss  which 
the  widow  and  next  of  kin  have  sustained 
by  the  death.  And  in  their  verdict  a  jury 
cannot  give  vindictive  damages,  nor  award 
anything  as  a  punishment  of  the  wrong-doer 
or  from  sympathy  for  the  loss  of  the  sur- 
vivors, the  standard  created  by  the  statute 
being  purely  pecuniary  loss.  Wise  v.  Teer- 
pcnning,  2  Edni.  Sel.  Cas.  (N.  V.)  112. 

The  fact  that  the  death  of  the  deceased 
was  caused  by  the  negligence  or  careless- 
ness of  the  employes  or  agents  of  the  rail- 
road, under  the  constitution  of  1869,  would 
only  entitle  plaintiff  to  actual  damages, 
though  it  amounted  to  gross  neglect. 
Houston  <&*  T.  C.  R.  Co.  v.  Baker,  1 1  Am.  &* 
Ens:.  R.  Cas.  667,  57  Tex.  419. 

422.  How  far  in  the  discretion  of 
the  jury. — Ala.  Code  1886,  §  2589,  is  puni- 
tive in  its  nature  and  requires  the  jury  to 
assess,  without  regard  to  actual  compensa- 
tion, such  damages  as  they  may  deem 
necessary  to  effect  the  punishment  of  the 
defendant  for  the  wrongful  act  by  which 
the  death  of  the  plaintiff's  intestate  was 
caused.  Richmond  <S«»  D.  R.  Co.  v.  Freeman, 
97  Ala.  289,  It  So.  Rep.  800.— FOLLOWING 


*  Punitive  damages  not  recoverable  in  actions 
for  causing  death  unless  allowed  by  statute,  see 
note,  12  Am.  St.  Rei'.  377. 


Savannah  &  M.  R.  Co.  v.  Shearer,  58  Ala. 
672;  South  &  N.  Ala.  R.  Co.  v.  Sullivan,  59 
Ala.  272. 

In  an  action  under  Ky.  Gen.  St.  ch.  57,  § 
3,  punitive  damages  may  or  may  not  be 
given,  in  the  discretion  of  the  jury.  It  was, 
therefore,  error  in  this  case  to  instruct  the 
jury  that  they  "should  "  give  punitive  dam- 
ages if  they  found  wilful  neglect.  Louis- 
ville (5-  N.  R.  Co.  V.  Brooks,  83  Ky.  1 29. 

423.  Compensatory  daninges  re- 
coverable on  failure  to  show  case 
for  punitive  damages.— In  an  action 
under  Ky.  Gen.  St.  ch.  57,  ?g  1,3,  the  alle- 
gation of  wilful  negligence  includes  all 
inferior  degrees  of  negligence;  and  if  the 
complainant  fails  to  establish  a  right  of 
action  to  punitive  damages  by  proving  wil- 
ful negligence,  he  may,  nevertheless,  re- 
cover compensatory  damages  upon  proof  of 
culpable  neglect,  if  the  deceased  was  not 
an  employe  of  the  company.  Claxton  v. 
Lexington  <S>»  B.  S.  R.  Co.,  13  Bu.s/i  (A>.) 
636,  17  Am.  Ry.  Rep.  12.  —  Reviewing 
Louisville,  C.  &  L.  R.  Co.  v.  Case,  9  Bush 
728.— Overruled  in  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Privitt,  92  Ky.  223. 

J.  Nominal  Damages. 

424.  When  the  limit  of  recovery 
in  action  by  husband  for  death  of 
wife. — Where  a  husband  sues  for  the 
death  of  his  wife  by  wrongful  act,  nominal 
damages  only  can  be  recovered  where  there 
is  no  proof  of  special  loss  or  injury. 
Mitchell  V.  New  York  C.  <&«•  H.  R.  R.  Co.,  2 
Hun  {^N.  Y.)  535.  S  T.  &>  C.  122/  affirmed 
on  another  point  in  64  A^.  Y.  655,  vicm. — Re- 
viewing Mclntyre  v.  New  York  C.  R.  Co., 
37  N.  Y.  287.— Applied  in  Parsons  z/.  New 
York  C.  &  H.  R.  R.  Co.,  37  Hun  128. 

425. in  action  for  death  of  em- 
ploye.— Under  the  statute  which  gives  an 
action  against  the  employer,  in  favor  of  the 
administrator  of  a  deceased  employe  whose 
death  was  caused  by  negligence  while  in 
the  service  (Code,  §§  2590,  2591),  only  nom- 
inal damages  can  be  recovered,  when  it  ap- 
pears that  there  are  no  distributees  of  deced- 
ent's estate,  to  whose  benefit  the  recovery 
will  enure.  James  v.  Richmond  &*  D.  R. 
Co.,  48  Am.  &••  Eng.  R.  Cas.  522,  92  Ala. 
231,  9  So.  Rep.  335.— Quoting  Illinois  C. 
R.  Co.  V.  Barron,  5  Wall.  (U.  S.)  90.— Fol- 
lowed IN  Louisville  &  N.  R.  Co.  v.  Tram- 
mell,  93  Ala.  350. 
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420. in  action  by  itorsoiial  rep- 
resentative. —  Tiie  damages  recoverable 
by  the  administrator  of  one  killed  by  negli- 
gent management  of  a  train  are  not  neces- 
sarily nominal.  Corliss  v.  Worcester,  N.  &» 
R,  R.  Co.,  21  Am.  iSw  Eng.  R.  Cas.  208,  63  A'. 
H.  404. 

Where  an  administrator  sues  for  the 
benefit  of  the  next  of  kin,  only  nominal 
damages  can  be  recovered  if  the  evidence 
shows  that  such  next  of  kin  were  not  de- 
pendent upon  the  deceased  in  whole  or  in 
part.  Chicago  &•  A'.  IF.  A'.  Co.  v.  Swe//,  4? 
///.  197.  Hoivardv.  Dehnvare  &•  H.  Canal 
''>y.,i,\  Am.  &>  JCiig.  R.  Cas.  473,  40  Fed. 
Rep.  195.— Reviewing  Illirois  C.  R.  Co.  v. 
Barron,  5  Wall.  (U.  S.)  96.— Distinguished 
IN  Lake  Erie  &  W.  R.  Co.  v.  Mugg,  132 
Ind.  168. 

In  an  action  in  h.;half  of  the  next  of  kin, 
by  the  personal  representatives,  nominal 
damages  may  be  recovered,  if  it  appears 
that  the  death  was  caused  by  the  wrongful 
act  or  omission  of  the  defendant,  although 
no  actual  pecuniary  damages  may  have 
been  shown  or  suffered.  Atchison,  T.  iS- 
S.  F.  R.  Co.  V.  Weber,  21  Am.  <S^  Eng.  R. 
Cas.  418,  33  Kan.  543,  6  Pac.  Rep.  877. — 
Reviewed  in  Union  Pac.  R.  Co.  v.  Dun- 
den,  34  Am.  &  Eng.  R.  Cas.  88,  37  Kan.  i, 
14  Pac.  Rep.  501. 

Under  the  N.  Y.  Act  of  847,  ch.  450,  the 
recovery  is  not  limited  to  nominal  damages, 
although  there  is  no  positive  evidence  of 
actual  pecuniary  loss  to  the  next  of  kin, 
Dickens  v.  New  York  C.  R.  Co.,  i  Abb.  A  pp. 
Dec.  {N.  Y.)  504.— Following  Tilley  v. 
Hudson  River  R.  Co.,  29  N.  Y.  252. 

If  a  person  who  has  been  struck  by  a  loco- 
motive remains  in  a  perfectly  unconscious 
condition  until  his  death,  his  administrator 
is  not  entitled  to  recover  substantial  dam- 
ages, in  the  absence  of  evidence  of  any  con- 
siderable expense  or  loss  incurred  between 
the  time  of  the  injury  and  the  death.  Tttlly 
V.  Fitchlurg  R.  Co.,  14  Am.  &*  Eng,  R.  Cas. 
682,  134  Mass.  499. 

k.  Excessive  Damages. 

427.  General  rules.— The  Arkansas 
statute  does  not,  and  could  not,  under  the 
constitution,  limit  the  recovery  of  damages 
for  injuries  resulting  in  death,  or  for  injuries 
to  persons  or  property.  But  a  jury  is  not 
without  restraint,  and  if  its  assessment  be 
so  enormous  as  to  shock  the  sense  of  jus- 


tice, and  to  indicate  that  the  verdict  is  the 
result  of  prejudice  or  passion,  the  trial  court 
should  set  it  aside ;  and,  if  it  refuse,  the  su- 
preme court  will  reverse  the  judgment. 
Little  Rock  <5-  Ft.  S.  R.  Co.  v.  Jlarker,  1 9  Atn. 
Gr^Kng.  R.  Cas.  195,  39  Ark.  49i,--Qu(rriNG 
I  hi  V.  Forty-second  St.  &  G.  S.  F.  R.  Co..  47 
N.  Y.  317;  Chicago  v.  Major,  18  111.  349; 
Cli'^agoz'.  Scholten,  75  III.  469.  Kkvikwing 
Ok!l.  id  V.  New  York  k  H.  K.  Co..  14  N.  Y. 
310,3  E.  D.  Smith  103;  Drew?'.  Sixth  Ave. 
R.  Co.,  26  N.  Y.  49;  McIntyrcT/.  New  York 
C.  R.  Co.,  37  >..  V.  ih-j  \  I'enns3lvania  K. 
Co,  7'.  Bantom,  54  Pa.  St.  495  ;  Louisville  & 
N.  K    Co.  7^  Connor,  9  Heisk.  (Tcnii.)  19. 

Th>  same  is  the  rule  in  Vew  York.  Hough- 
kirk  V.  Jhla'aune  &^  H.  Canal  Co.,  92  A'.  V. 
219,44  ^Ini.  Rep.  370;  reversing  2V>  Hun  407. 
—Following  Oldfield  v.  New  York  &  H. 
R.  Co.,  14  N.  Y.  jj4  ;  Ihl  71.  Fortvseconri  St. 
&  G.  S.  F.  R.  Co..  47  N.  Y.  321,  7  Am.  Rep. 
450. 

And  in  Canada.     Secordv.  Great  Western 
R.  Co.,  \sU.C.  Q.  />'.  631.     xMorlej'  v.  Great 
I  Fester »  R.  Co.,  16  U.  C.  Q.  R.  504. 

428.  Wliat  verdicts  are  excessive, 
generally.* — The  proof  was  that  deceased 
was  29  years  old,  and  consequently  his  ex- 
pectancy of  life  was  35  years;  that  the  pe- 
cuniary loss  to  his  family  by  reason  of  his 
death  did  not  exceed  $540  per  annum,  with 
no  probability  of  increase;  that  an  annuity 
of  that  amount  could  be  purchased  for 
$15692.68.  Held,  that  a  verdict  of  $7500  was 
so  excessive  as  to  show  that  the  jury  had 
adopted  an  incorrect  method  of  calculating 
the  damages,  or  was  misled  by  sympathy. 
St.  I^otiis,  L  M.  &•  S.  R.  Co.  v.  Robbins,  57 
Ark.  377,  21  S.  W.  Rtp.  886. 

Where  it  appeared  that  the  deceased  was 
twenty-four  years  of  age,  without  family,  of 
temperate  and  industrious  habits,  and  his 
annual  net  earnings  were  found  to  be  S263, 
a  verdict  of  ten  thousand  dollars  was  held 
to  be  excessive,  and  the  judgment  was  af- 
firmed upon  the  condition  of  a  remittitur  of 
five  thousand  dollars.  (Beck,  J.,  dissenting.) 
Rose  V.  Des  Moines  Valley  R.  Co.,  39  Io7va 
246,  9  Am.  Ry.  Rep.  7,  20  Am.  Ry.  Rep.  326. 
— Distinguished  in  Belair  v.  Chicago  & 
N.  W.  R.  Co.,  43  Iowa  662.  Followed  in 
Locke  V.  Sioux  City  &  P.  R.  Co.,  46  Iowa 
109.  Reviewed  in  Little  Rock  &  Ft.  S.  R. 
Co.  V.  Barker,  33  Ark.  350,  39  Ark.  491. 

*  Excessive  damages,  see  45  Am.  &  Eng.  R. 
Cas.  70,  abstr. 
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Where  the  court  gives  the  jury  the  method 
of  computing  the  damages,  based  upon  the 
party's  age,  what  he  had  been  earning,  and 
his  life  expectancy,  so  that  if  followed  the 
damages  could  not  have  exceeded  $2400,  a 
verdict  for $4000 should  beset  aside.  ,Balch 
V.  Grand  Rapids  &•  I.  R.  Co.,  67  Mich.  394, 
1 1  West.  Rep.  476,  34  A^.  W.  Rep.  884. 

In  an  action  for  the  death  of  a  bridge 
carpenter,  the  evidence  showed  that  his 
next  of  kin  were  a  sister  and  two  brothers, 
living  in  a  foreign  country ;  that  the  de- 
ceased had  been  at  work  some  four  months 
at  two  dollars  a  day,  and  had  sent  some 
money  to  his  sister,  but  the  evidence  did 
not  show  how  much.  There  was  no  evi- 
dence as  to  his  age  or  his  habits  as  to  sav- 
ing money,  or  as  to  the  pecuniary  benefit 
that  the  ne.\t  of  ki.i  would  have  re- eived 
from  him  had  he  lived.  Held,  that  a  ver- 
dict for  plaintiff  for  $1750  should  be  set 
aside  as  excessive.  Serensen  v.  Northern 
Pac.  R.  Co.,  45  Fed.  Rep.  407. 

429.  What  verdicts  are  not  exces- 
sive.—(i)  Ingeneral. — When  no  amount 
is  fixed  by  law,  and  no  rule  is  prescribed 
fixing  the  amount  of  damages,  the  recovery 
is  not  limited  to  the  amount  of  earnings  of 
the  person  killed  ;  and  a  finding  of  the  jury 
will  not  be  disturbed  as  excessive  when  it 
does  not  appear  that  the  jury  was  influenced 
by  passion,  prejudice,  or  partiality,  and  had 
given  due  regard  to  the  conditions  existing 
at  the  time  of  the  death  and  the  facts  and 
conditions  of  the  case.  Missouri  Pac.  R.  Co. 
V.  Lehmbcrg,  75  7V.i-.6i,  12  S.  IV.  Rep.  838. 

(2)  $1000. — Plaintiff's  intestate  was  a  junk 
dealer,  and  left  as  his  next  of  kin  a  brother 
and  sistei  in  a  foreign  country,  and  three 
nephews  in  this  country,  rhere  the  intes- 
tate lived,  but  there  was  no  evidence  as  to 
what  he  earned,  nor  as  to  what  was  the 
value  of  his  life  to  the  next  of  kin.  Held, 
that  a  verdict  for  Siooo  should  not  be  set 
aside  as  excessive.  Kelly  v.  Twenty-third 
St.  R.  Co.,  14  Daly  {N.  Y.)  418,  14  N.  Y.  S. 
R.  699. — Approving  Lockwood  v.  New 
York,  L.  E.  &  W.  R.  Co.,  98  N.  Y.  523. 

(3)  $1400.  —  Fourteen  hundred  dollars 
damages  in  an  action  by  an  administrator 
against  a  railroad  company  to  recover  for 
gross  negligence,  causing  the  death  of  the 
plaintiff's  intestate,  even  if  this  court  may 
review  the  case  as  to  damages,  is  not  so 
large  as  to  require  a  reversal.  Chicago  <S^ 
A.  R.  Co.  V.  Bonifield,  8  Am.  dr-  Eng.  R. 
Cas.  493,  104  ///.  223. 


(4)  $2500. — In  an  action  for  the  benefit 
of  the  estate  of  plaintiff's  intestate,  an 
award  of  §2500  for  the  pain  and  suffering  of 
deceased  will  not  be  set  aside  where  it  ap- 
pears that  his  leg  was  mangled  and  his  sys- 
tem subjected  to  a  terrible  shock,  while  he 
survived  for  twenty-four  hours  under  in- 
tense pain  and  in  the  anguish  of  impend- 
ing dissolution.  St.  Louis,  I.  M.  &*  S.  R, 
Co.  V.  Robbins,  57  Ark.  377,  21  S,  IV.  Rep. 
886. 

Damages  in  the  sum  of  S2333.35  were 
held  not  to  be  excessive  in  tiiis  case  for  an 
injury  to  a  passenger  resulting  in  death. 
Jcffersonville,  M.  &•>  I.  R,  Co.  v.  Riley,  39 
Ind.  568,  ID  Am.  Ry.  Rep.  325. 

A  verdict  for  $2500  damages  for  the  death 
of  a  workman  fifty-five  years  old,  in  fair 
health,  who  could  earn  $2.25  per  day  of  ten 
hours,  and  whose  family  was  to  a  large  ex- 
tent dependent  upon  his  labor  for  support, 
is  not  excessive.  Annas  v.  Milwaukee  &• 
N.  R.  Co.,  27  Am.  <&>•  Eng.  R.  Cas.  102,  67 
Wis.  46,  30  A^.  W.  Rep.  282,  58  Am.  Rep. 
848. 

(5)  $4Soo- — Deceased  was  an  industrious 
man,  possessed  of  some  property,  in  the 
enjoyment  of  reasonable  health  for  a  man 
of  his  years,  and  between  fifty-seven  and 
sixty-five  years  of  age.  /^i?/^/,  that  a  verdict 
for  $4500  was  not  excessive.  Walter  v. 
Chicago,  D.  &•  M.  R.  Co.,  39  Iowa  33. 

(6)  $5000. — A  verdict  of  $5000  for  the 
death  of  plaintiff's  intestate,  caused  by  a 
misplacement  of  the  rails,  due  to  a  defect 
in  the  switching  apparatus,  is,  in  the 
opinion  of  the  court,  sustained  by  the  evi- 
dence, and  will  not  be  set  aside.  Wabash, 
St.  L.  &*  P.  R.  Co.  V.  Schevers,  18  ///.  App. 
52. 

Plaintiff's  intestate  was  killed  at  the 
crossing  of  two  railroads,  his  train  being 
run  into  by  a  train  of  the  other  road 
through  the  alleged  negligence  of  the 
towerman  at  the  crossing,  who  received  a 
fixed  salary  paid  him  by  both  companies  ;  a 
verdict  of  $5000  was  rendered  in  favor  of 
plaintifl,  which  this  court  declines  to  set 
aside,  holding  that  the  evidence  sustains 
the  verdict.  Chicago  &*  N.  W,  R.  Co,  v. 
Snyder,  18  ///.  App.  640. 

Under  the  New  York  statute,  providing 
that  the  damages  shall  be  such  as  the  jury 
shall  deem  "a  fair  and  just  compensation, 
not  exceeding  $5000,"  a  verdict  for  the  full 
statutory  limit — held,  not  so  excessive  as  to 
justify    a    reversal,    where    the    evidence 
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showed  that  the  deceased  was  twenty-one 
years  old,  earning  twenty-five  dollars  a 
month,  and  left,  as  his  next  of  kin,  a  father 
and  mother,  and  brothers  and  sisters  in  a 
foreign  country.  Bierbaucr  v.  New  York 
C.  6-  H.  R.  R.  Co.,  15  Hun  {N.  V.)  559; 
affirmed  in  77  N.  V.  588,  me/n. — Reviewed 
IN  Bowles  V.  Rome,  W.  &  O.  R.  Co.,  46 
Hun  324,  12  N.  Y.  S.  R.  457. 

The  deceased  was  twenty-eight  years  old 
at  the  time  of  his  death,  industrious,  of 
good  habits,  in  robust  health,  and  receiving 
$1.75  a  day  as  a  car  inspector.  JJeld,  that  a 
verdict  for  $4995  was  not  so  excessive  as  to 
justify  a  reversal.  Webb  v.  Denver  &^  R.  G, 
W.  R.  Co.,  7  W/a/i  363,  26  Pac.  Rep.  981.— 
Followed  IN  Wells  v.  Denver  &  R.  G.  W. 
R.  Co.,  7  Utah  482. 

In  an  action  for  killing  a  mother  the  evi- 
dence showed  that  she  was  twenty-seven 
years  old,  in  good  health,  and  left  two  chil- 
dren, one  three  years  old,  and  the  other  a 
little  above  one  year  old  ;  that  she  was  an 
estimable  lady  and  well  fitted  to  care  for 
her  children,  /felel,  that  a  verdict  for  $5000 
should  not  be  set  aside  as  excessive,  where 
the  jury  had  a  right  to  consider  the  loss  of 
the  care,  intellectual  culture,  and  moral 
training  of  the  mother  to  the  ciiildren. 
Diinmey  v.  Wheeling  &»  E.  G.  R.  Co.,  27  W. 
I-'a.  32.— Quoting  Tilley  v.  Hudson  River 
R.  Co..  29  N.  Y.  286. 

(7)  $10,500— Not  excessive  damages  for 
the  death  of  plaintiff's  intestate  where  the 
expectancy  of  life  was  forty-two  years  and 
his  earnings  $650  per  annum.  McDermott 
v.  Iowa  Falls  &^  S.  C.  R.  Co.,  {lo-wa)  47  iV. 

W.  Rep.  1037. 

(8)  $15,000.  —  Plaintiff's  intestate  was  a 
skilful  stonecutter,  was  twenty-nine  years  of 
age,  of  robust  health,  and  left  as  his  bene- 
ficiaries, a  wife,  daughter,  and  father  and 
mr.;her,  to  whose  support  he  had  been  con- 
tributing. Hilii,  tliat  the  loss  could  not  be 
measured  solely  by  the  .emuneration  he 
had  been  receiving  in  the  past ;  and  that  a 
verdict  of  .^i 5,000  is  not  so  clearly  exces- 
sive as  to  justify  a  court  in  setting  it  aside. 
East  Line  &>  R.  R.  R.  C.  v.  Sniilh,  65  Tex. 
167. 

4iW,  Dentil  of  hiLsbaiid  and  father. 
— (1)  S3000  is  not  an  exorbitant  compensa- 
tion for  the  widow  and  three  children  of 
deceased.  Secord  v.  Great  Western  R.  Co., 
15  U.  C.  G.  i9.  631. 

(2)  $5000— For  the  death  of  a  sober,  in- 
dustrious, and  competent  laborer,  without 


means,  thirty-six  years  old,  who  provided 
for  his  family  as  best  he  could,  and  who  left 
surviving  him  a  widow  and  six  youn  ,  chil- 
dren, is  not  excessive.  Howard  County 
Cotn'rs  V.  Legg,  no  Ind.  479,  9  West.  Rep. 
2X2,  II  N.  E.  Rep.  612. 

In  an  action  by  a  widow  to  recover  dam- 
ages for  the  death  of  her  husband,  for  the 
benefit  of  herself  and  three  minor  children, 
a  verdict  of  $5000  is  not  excessive  where, 
under  the  law,  $1666.66  would  go  to  the 
widow,  and  $1111.11  to  each  of  the  children. 
Staal  V.  Grand  Rapids  &•  I.  R.  Co.,  57  Mich. 
239,  23  A''.  W.  Rep.  795. 

Where  it  appeared  that  the  deceased  left 
a  wife  and  child  surviving,  and  was  a  strong, 
healthy  man  in  middle  life,  accustomed  to 
earn  good  wages— 7^^^/,  that  $5000  damages 
was  not  so  clearly  excessive  and  unreason- 
able as  to  warrant  the  court  in  setting  aside 
the  verdict.  Boliuger  v.  St.  Paul  &*  D.  R. 
Co.,  29  Am.  &»  Eng.  R,  Cas.  408,  36  Minn. 
418,  31  iV.  W.  Rep.  856.— Quoting  Green  v. 
Hudson  River  R.  Co.,  32  Barb.  (N.  V.)  25. 

For  negligently  causing  the  death  of  an 
employe,  a  competent  engineer  earning  $125 
per  month,  a  verdict  against  the  railway 
company  for  $5000  for  the  widow,  and  the 
same  for  a  daughter  seven  years  old,  was 
not  excessive.  St.  Louis,  A.  &*  T.  R.  Co. 
V.Johnston,  78  Tex.  536,  15  S.  H-'.  Rep.  104. 

Where  a  common  laborer  was  killed  by  a 
railroad,  leaving  a  widow  and  several  minor 
children,  but  there  was  no  evidence  of  what 
wages  he  was  receiving  or  capable  of  earn- 
ing, S5000  was  regarded  as  excessive.  Illi- 
nois C.  R.  Co.  V.  Wehion,  52  ///.  290. —  Fol- 
lowed IN  Peoria  &  P.  U.  R.  Co.  v.  O'Brien, 
18  111.  App.  28.  Rk.viewei)  in  Chicago,  E. 
&  L.  S.  R.  Co.  V.  Adamick,  33  111.  App.  412. 

(3)  $7500- — Intestate,  who  was  fifty-two 
years  old  at  the  time  of  his  death,  and  had 
been  drawing  a  pension  of  $72  a  month, 
died  leaving  a  widow  and  three  children 
surviving  liim.  He  was  of  industrious  and 
ordinary  business  capacity;  his  services  in 
educating  bis  minor  children  might  have 
been  found  to  have  a  pecuniary  value  to 
then>.  Held,  that  an  award  of  $7500  as 
damages  to  his  widow  and  children  was  not 
excessive.  .SV.  Louis,  I.  M.  &•  S.  R.  Co.  v. 
Maddry,  58  Am.  &•  Eng.  R.  Cas.  327.  57 
Ark.  306,  21  S.   W.  Rep.  472. 

(4)  $8000.— The  testimony  showed  that 
deceased  was  fifty  years  old,  the  surviving 
family  consisting  of  his  widow,  and  daugh- 
ter twenty-three  years  of  age  ;  that  he  was 
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a  game  and  poultry  dealer,  and  made  a  good, 
comfortable  living  for  himself  and  family. 
The  verdict  was  for  $8000.  The  plaintiff  was 
an  invalid,  having  been  for  years  dependent 
upon  her  husband.  Held,  the.  amount  given 
by  the  jury  could  not  be  said  to  be  more 
than,  "under  all  the  circumstances,"  is  just. 
Cook  V.  Clay  3'.  Hill  R.  Co.,  6  Am.  &•  Etig. 
R.  Cits.  175,  60  Cal.  604. 

There  is  nothing  in  the  case  showing  that 
any  damages  were  asked  or  given  for  suffer- 
ing borne  by  the  deceased  ;  the  action  was 
for  negligently  causing  his  death,  and  the 
evidence  given  was  of  circumstances  at- 
tendant upon  the  injury.  Cook  v.  Clay  St. 
Hill  R.  Co.,  6  Am.  6-  E)ig.  R.  Cas.  175,60 
Cal.  604. 

(5)  $10,000. — A  laborer  thirty- five  years 
old,  earning  $1.25  a  day,  was  killed  while 
in  the  employ  of  a  railroad  company, 
leaving  a  widow  and  two  small  chil- 
dren. The  testimony  showed  that  he  was 
"stout,  healthy,  and  sober."  HM,  that 
a  verdict  of  $10,000  for  the  widow  and 
children  for  damages  for  his  death  was  not 
so  excessive  as  to  be  ground  for  reversal. 
Missouri  Pac,  R.  Co.  v.  Lehmberg,  75  Tex. 
61,  \2  S.  IV.  Ref.  S38.— Quoting  Mclntyre 
V.  New  York  C.  R.  Co.,  37  N.  Y.  289.  Re- 
viewing Baltimore  &  O.  R.  Co,  v.  State, 
24  Md.  271. 

(6)  $t  2,000. — The  keeper  of  a  railroad 
section  house,  whose  usual  earnings  had 
been  from  fifty-five  to  one  hundred  dollars 
a  month,  was  killed  by  the  negligent  con- 
duct of  the  servants  of  a  railway  company 
in  running  one  of  its  trains.  In  an  action 
by  the  widow  and  child  for  damages  re- 
sulting— held:  (i)  that  no  standard  by 
which  to  estimate  damages  for  negligently 
killing  a  man  can  be  fixed  by  reference  to 
what  he  was  earning  when  he  died.  The 
additional  experience  and  skill  which  he 
might  acquire  in  some  of  the  years  of  life 
of  which  he  was  deprived  would  increase 
his  wages,  and  create  an  element  of  uncer- 
tainty in  fixing  any  arithmetical  standard. 
(2)  In  the  absence  of  any  standard,  since 
the  size  of  the  verdict  did  not  show  any 
evidence  of  passion  or  prejudice,  the  ver- 
dict of  $12,000  could  not  be  pronounced 
clearly  excessive.  International  &^  G.  N. 
Ji.  Co.  v.  Ormond,  27  Am.  &^  Eng,  R.  Cas. 
139,  64  Tex,  485. 

(7)  $18,000. — J.,  a  brakeman  twenty  nine 
years  old,  of  good  health  and  morals,  indus- 
ti  ious,  without  special  education  or  business 


qualifications,  and  earning  about  $65  a 
month,  was  killed  in  an  accident  resulting 
from  ordinary  negligence  on  the  part  of  the 
company  in  not  keeping  its  roadway  in 
proper  condition.  A  verdict  for  $18,000  in 
favor  of  the  wife  and  only  child,  two  years 
old,  of  J.,  is  excessive.  Gulf,  C.  &•  S.  F. 
R.  Co.  v.  Johnson,  i  Tex.  Civ.  App.  103, 
20  5.  ]V.  Rip.  1 123. 

431.  Death  of  Imsbainl.— (i)  $4000. 
— Where  deceased  was  thirty  years  old,  was 
temperate  and  industrious,  had  been  earn- 
in.?  S55  a  month,  and  left  a  widow  and  no 
estate,  the  damages  were  assessed  at  $4000. 
Central  Trust  Co.  v.  Wabash,  St.  L.  &*  P. 
R.  Co.,  34  Fed.  Rep.  616. 

(2)  $5500. — A  verdict  of  $5500  in  favor 
of  a  widow  who  sued  for  the  homicide  of 
her  husband  is  not  excessive  where  it  ap- 
peared that  the  husband  had  an  expectancy 
of  over  twenty  years  of  life  and  an  annual 
income  of  about  $1000,  deductions  having 
been  made  on  account  of  contributory  neg- 
ligence, the  effect  of  advancing  age,  and 
the  support  of  the  husband  himself,  under 
the  charge  of  the  court.  Georgia  R.  Co.  v. 
Pittman,  26  Am.  &^  Eng.  R.  Cas.  474,  73 
Ga.  325. 

(3)  $6000. — In  a  suit  by  a  wife  for  the 
homicide  of  her  husband,  contributory  neg- 
ligence was  urged  as  one  ground  of  defense. 
The  evidence  showed  that  the  deceased 
was  twenty-six  years  of  age,  and  was  mak- 
ing a  little  over  $100  per  month.  The  jury 
found  for  the  plaintiff  §6000.  The  presid- 
ing judge  granted  a  new  trial  and  this  court 
declined  to  interfere  with  his  discretion. 
On  a  second  trial  the  evidence  taken  on  the 
former  trial  was  read  to  the  jury,  and  they 
found  for  the  plaintiff  the  same  amount  as 
in  tlie  first  verdict.  On  motion,  the  pre- 
siding judge  granted  a  second  new  trial  on 
the  ground  that  the  verdict  was  excessive. 
Held,  error.  Cleveland  v.  Central  R.  Co.,  73 
<j"-  793.— Reviewed  in  Taylor  v.  Central 
R.  &  B.  Co.,  79  Ga.  330. 

(4)  $7000. — Plaintiff's  husband  was  thirty 
years  old  at  the  time  he  was  killed,  and  an 
ordinary  laborer  earning  about  $400  a  year. 
Held,  that  a  verdict  of  §7000  was  not  so  ex- 
cessive as  to  show  parti.nlity  or  prejudice  on 
the  part  of  the  jury,  inid  therefore  should 
not  be  disturbed.  Harkins  v.  Pullman  Pal- 
ace Car  Co.,  52  Fed.  Rep.  724. 

(5)  $8000. — A  verdict  for  $8000,  in  an 
action  for  killing  a  husband,  will  not  be  set 
aside  as  excessive  where  the  evidence  shows 
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that  he  was  fifty-nine  years  old,  and  was 
making  a  good,  comfortable  living  for  him- 
self and  family, and  left  survivingan  invalid 
wife  and  a  daughter  twenty-three  years  old. 
Cook  V.  Cliiy  St,  Hill  R.  Co. ,  6  Am.  &■'  Eng. 
R.  Cas.  175,  60  Cal.  604. 

(6)  $10,000. — A  verdict  of  $10,000  in  favor 
of  the  widow  is  not  excessive  where  the  de- 
ceased was  twenty-nine  years  old,  healthy, 
an  engineer  by  profession,  and  earning 
$[25  per  month  at  the  time  he  was  killed. 
Texas  iS^  P.  R.  Co.  v.  Getger,  79  Tex.  13, 
15  S.  W.  Rep.  214. 

432.  Death  of  wife.— In  an  action  for 
the  death  of  a  wife  there  was  no  evidence 
of  misconduct,  mistake,  or  prejudice  on 
the  part  of  the  jury,  except  it  be  inferred 
from  the  amount  of  the  verdict,  which  was 
for  S5000.  Held,  that  as  there  is  no  stand- 
ard by  which  the  value  of  a  life  can  be  de- 
termined, and  as  a  wide  discretion  should 
be  given  to  the  jury,  the  verdict  could  not 
be  said  to  be  excessive.  Hobbs  v.  Eastern 
R.  Co.,  66  Me.  572,  19  Am.  Ry.  Rep.  210. — 
Reviewing  Webb  v.  Portland  &  K.  R.  Co., 
57  Me.  117. 

In  an  action  for  the  death  of  a  wife,  the 
testimony  bearing  upon  the  amount  of 
damages  was  very  indefinite,  but  it  clearly 
appeared  that  the  deceased  was  a  superior 
woman,  as  wife,  mother,  and  member  of 
society.  The  jury  returned  a  verdict  for 
$5000,  being  the  statutory  limit  under  the 
laws  of  Wisconsin.  Held,  that  there  was 
nothing  in  the  amount  of  the  verdict  to  call 
for  the  interference  of  the  court,  li'/titon  v. 
C/iicc^o  G-'N.  W.  R.  Co.,  2  Bhs.  {U.  S.)  282. 
In  an  action  for  negligently  causing  the 
death  of  plaintiff's  wife  and  an  infant  child, 
a  verdict  for  $8000 — held,  to  bu  excessive, 
and  a  reversal  ordered,  unless  the  plaintiff 
would  remit  $3000  of  the  amount.  Sherman 
v.  Western  Stage  Co.,  24  IiKva  515. 

433.  Dentil  ot  child,  gfoiiorally.— 
A  verdict  iov  $2000  for  the  death  of  plain- 
tiff's daughter  five  years  old,  a  bright  and 
hcalthv  child — held,  not  excessive.  Hiur- 
::der  v.  Central  C.  T.  R.  Co.,  48  N.  Y.  S.  R. 
649,  20  A^   Y.  Supp.  676. 

A  verdict  for  $2000  for  killing  a  boy 
eighteen  montiis  old — held,  not  excessive. 
Srhrier  v.  Milwaukee,  L.  S.  i^  II'.  A'.  Co.,  65 
ll'is.  457,  27  A'.  JF.  R,p.  167. 

A  verdict  of  $2300  for  the  death  of  a  child 
of  5  years  and  10  months,  sustained.  Strut- 
set  V.  St.  Paul  City  R,  Co.,  47  Minn.  543,  50 
N.  IV.  Rep.  690. 


Where  the  evidence  shows  that  the  plain- 
tiff's son  was  a  healthy,  sprightly  boy  five 
years  old,  a  verdict  of  $2500  is  not  so  ex- 
cessive as  to  show  mistake,  passion,  or  prej- 
udice on  the  part  of  the  jury.  Ross  v. 
Texas  <3^  P.  R.  Co.,  44  Fed.  Rep.  44.  John- 
son V.  Chicago  :s^  A".  IV.  R.  Co.,  25  Am.  ^S^» 
Eng.  R.  Cas.  338,  64  W'«.  425,  25  A^.  W. 
Rep.  223. 

A  verdict  for  $3000  actual  damages  in 
favor  of  parents  for  negligently  causing  ilic 
death  of  their  son,  aged  sixteen — held,  not 
to  be  excessive.  Missouri  Pac.  R.  Co.  v. 
Bridges,  39  Am.  &•  Eng.  R,  Cas.  604,  74 
Tex.  520,  12  .S.   IV.  Rep.  210. 

Where  the  action  is  for  the  death  of  a 
daughter,  about  ten  years  old,  and  there  is 
no  evidence  to  show  that  there  is  reason 
for  expecting  extraordinary  pecuniary  bene- 
fits from  the  continuance  of  her  life,  a  ver- 
dict for  $3775  should  be  set  aside  as  ex- 
cessive. Potter  V.  Chicago  &>  A'.  W.  R, 
Co.,  22  fF«.  615.— Reviewing  Mclntyre  f. 
New  York  C.  R.  Co.,  47  Barb.  (N.  Y.)'5is. 

Plaintiff's  intestate  lived  with  her  father 
and  mother,  and  at  the  time  of  her  death 
she  was  seventeen  and  a  half  "°ars  old,  in 
good  health,  and  was  earning  from  $9  to 
$11  a  week  in  a  cigar  factory.  Besides  her 
father  and  mother,  she  left,  as  her  next 
of  kin,  three  sisters,  two  of  whom  were 
married,  the  third  one  sixteen  years  old. 
and  two  brothers,  one  seven  and  the  other 
twenty-five  years  old.  There  was  no  evi- 
dence that  she  contributed  anything  what- 
ever to  the  support  of  her  family,  or  that 
any  member  of  it,  or  any  of  her  next  of  kin, 
was  in  any  degree  dependent  upon  her. 
Tht  only  thing  that  authorized  mori^  than 
nominal  damages  was  the  fact  that  she  was 
a  minor,  which  entitled  her  father  to  her 
earnings  until  she  was  of  ;ige.  Held,  that  a 
verdict  for  S5000  was  excessive.  Chicago, 
E.  &^  L.  S.  R.  Co.  v.  Adamick,  33  ///.  .///. 
412. — QuoriXG  Chicago  v.  Scholten,  75 
111.  468.  Reviewing  Andrews  v.  Boe- 
decker,  17  III.  App.'2i3;  Illinois  C.  R.  Co. 
V.  Weldon,  52  III.  290. — Compare  Parsons  v, 
Missouri  Pac.  R.  Co.,  94  Afo.  286,  12  West. 
Rep.  615,  6  5.  W.  Rep.  464. 

434.  Dentil  of  eliihl  —  Dninnges 
to  fntlier.— (i)  When  deemed  excessive. — 
Where  a  complaint,  in  an  action  by  a  father 
for  the  death  of  an  infant  child,  does  not 
aver  and  demand  damages  for  the  loss  of 
the  furtlier  services  of  the  child,  and  there 
is  no  evidence  tending  to  show  such  loss,  a 


952 


DEATH   BY   WRONGFUL  ACT,  434. 


f"A-n 


■X 


verdict  for  giSoo  is  excessive.  Pennsylva- 
nia  Co.  v.  Lilly,  4  Am.  &•  Eng.  R.  Cas.  540, 
73  Ind.  252. 

A  verdict  of  four  tliousand  dollars  in 
favor  of  a  fatlier  for  the  death  of  a  son 
eight  years  old,  considered  excessive  to  the 
amount  of  two  thousand  dollars,  and  a  re- 
mittitur of  the  excess  allowed.  Vicksburg 
V.  McLatn,  67  Miss.  4,  6  So.  Rep.  774. 

Where  plaintiff's  son,  at  the  time  he  was 
killed  on  a  railroad,  was  eighteen  years  old, 
in  good  health,  and  earning  $50  per  month, 
and  the  expenses  attending  his  injury  and 
funeral  were  $200,  and  the  statute  required 
the  damages  to  be  compensatory  only,  a 
verdict  for  %12^0—held,  excessive.  Hick- 
man V.  Missouri  Pac.  R.  Co.,  22  Mo.  App. 
344.— Quoting  State  v.  Baltimore  &  O.  R. 
Co.,  24  Md.  107 ;  North  Pa.  R.  Co.  v.  Kirk, 
90  Pa.  St.  15.  Reviewing  Pennsylvania 
R.  Co.  V.  Zebe,  33  Pa.  St.  318;  Telfer  v. 
Northern  R.  Co.,  30  N.  J.  L.  188;  Potter  v. 
Chicago  &  N.  W.  R.  Co.,  21  Wis.  372,  22 
Wis.  615. 

A  verdict  of  $4000  in  favor  of  a  father  for 
the  death  of  his  son  cannot  be  sustained  on 
mere  proof  of  the  relationship  and  of  the 
killing,  in  the  absence  of  evidence  as  to  the 
physical  or  pecuniary  condition  of  the 
father,  or  of  his  age.  Carpenter  v.  Buffalo, 
N.  V.  &<•  P.  R.  Co.,  38  Nun  (A'.  V.)  116.— 
Reconciling  Franklin  7/.  Soutli  Eastern  R. 
Co.,  3  H.  &  N.  211  ;  Pennsylvania  R.Co.  v. 
Adams,  55  Pa.  St.  499.— Reviewed  i.m 
Bowles  V.  Rome,  W.  &  O.  R.  Co.,  46  Hun 
324,  12  N.  Y.  S.  R.  457. 

A  verdict  for  ^75,  in  an  action  by  a  father 
for  the  death  (jf  his  son,  who  did  not  sup- 
port the  plaintiff,  although  he  slightly  as- 
sisted him,  tlie  plaintiff  being  an  old  man, 
is  excessive.  Franklin  v.  Sorfh  Eastern  R. 
Co.,  3  //.  <&*  iV.  21 1,  4  Jur.  N.  S.  565,  29  Z. 
/.  Ex.  25.— Distinguished  in  Sykes  v. 
North  Eastern  R,  Co.,  32  L.  T.  199,  44  L. 
J.  C.  P.  191.23  W.  R.473. 

(2)  IV/ien  not  deemed  excessive. — In  an 
action  by  an  administiAtor,  under  Mansf. 
Ark.  Dig.  §§  5225,  5226,  for  the  benefit  of 
the  father  of  decedent,  an  adult,  the  evi- 
dence tended  to  show  that  the  father  was 
poor  and  dependent  and  that  the  son  was  in 
the  habit  of  giving  him  about  S300  per  an- 
num. The  father's  expectancy  of  life,  ac- 
cording to  the  mortuary  tables,  was  about 
seventeen  years.  Held,  that  the  jury  wpjre 
justified  in  drawing  the  conclusion  that  de- 
cedent would    have  continued   to  aid  his 


father;  and  that  a  verdict  in  plaintiff's 
favor  for  $2391.50  would  not  be  set  aside  as 
excessive.  Fordyce  v.  McCants,  55  Ark. 
384,  18  S.  IV.  Rep.  371. 

In  an  action  by  a  father  for  the  killing 
of  his  five  young  children,  the  damages 
awarded  ($10,800)  are  not  excessive.  Nehr- 
bas\.  Central  Pac.  R.  Co.,  14  Am.  <&»  Eng. 
R.  Cas.  670,  62  Cal.  320. 

A  jury  would  have  the  right,  acting  upon 
their  own  knowledge  and  without  proof,  to 
say  that  the  services  of  a  boy  from  eleven 
until  twenty-one  years  of  age  were  valuable 
to  his  father,  and  to  estimate  their  value 
for  the  killing  of  the  boy,  which  is  equiva- 
lent to  a  decision  that  $1500  are  not  exces- 
sive damages.  O'Mara  v.  Hudson  River  R. 
Co.,  38  .A^.  Y.  445.— Applied  in  Lang  v. 
New  York,  L.  E.  &  W.  R.  Co.,  22  N.  Y.  S. 
R.  no.  Followed  in  Ihl  v.  Forty-second 
St.  &  G.  S.  F.  R.  Co.,  47  N.  Y.  317;  Lang 
V.  New  York,  L.  E.  &  W.  R.  Co.,  51  Hun 
603. 

In  an  action  for  negligently  killing  a  girl 
of  thirteen  the  evidence  showed  that  her 
mother  was  dead  and  that  her  father  had 
abandoned  the  family  some  years  before 
and  had  not  assisted  in  the  support  of  the 
daughter  since;  but  it  was  assumed  at  the 
trial,  without  direct  evidence,  that  he  was 
yet  alive.  Held,  that  whether  the  father 
was  living  or  not  was  only  material  on  the 
distribution  of  damages  and  should  not 
affect  the  right  of  recovery  or  the  amount ; 
and  that  a  verdict  for  S3500  should  not  be 
disturbed  as  excessive,  Pineo  v.  New  York 
C.  &-  //.  R.  R.  Co.,  34  Hun  (A'.  F.)  80;  af- 
firmed  {?)  99  N.  Y.  644,  mem. 

Plaintiff  was  a  gardener  in  moderate  cir- 
cumstances and  sued  for  the  death  of  his 
only  child,  a  daughter  six  years  old,  and 
healthy  and  bright.  Held,  that  a  verdict  of 
$5000  should  not  be  disturbed.  Hooghkirk 
v.  Delaware  &^  H.  Canal  Co.,  63  Hmi.  Pr, 
(N.  Y.)  328,  II  Abl).  N.  Cas.  72.— DISAP- 
PROVING Lehman  v.  Brooklyn,  29  Barb. 
235.  Quoting  Ihl  v.  Forty-second  St.  & 
G.  S.  F.  R.  Co.,  47  N.  Y.  317.  Reviewing 
Oldfield  v.  New  York  &  H.  R.  Co.,  14  N.  Y. 
310;  McGovern  v.  New  York  C.  &  H.  R.  R. 
Co.,  67  N.  Y.  417. 

A  verdict  for  /50  in  an  action  by  a  father 
for  the  death  of  his  son,  such  son  at  the  time 
he  was  killed  being  fourteen  years  old  and 
having  earned  4s.  a  week,  but  being  out  of 
employment  at  the  time  of  his  death,  is  not 
excessive.     Walker  v.  South  Eastern  R.  Co., 
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39  /..  /.  C.  P.  34C,  L.  R.  5  C.  P.  640,  18  W. 
R.  1032,  23  L.  T.  14.  But  see  Sykes  v.  North 
Eastern' R.  Co.,  44  L.  J.  C.  P.  191,  32  L.  T. 

199.  -3  ^^'  ^^-  473- 

435.  Death  of  child— Damages  to 
mother. —  (i)  Excessive.  —  A  verdict  of 
§4500 — held,  excessive  for  the  death  of  a 
child  five  years  old.  Little  Rock  &<>  Ft.  5'. 
R.  Co.  V.  Barker,  33  Ark.  350.— REVIEWING 
Louisville  &  N.  R.  Co.  v.  Connor,  9  Heisk. 
(Tcnn.)  19;  Chicago  v.  Scholten,  75  III. 
469;  Rose  V.  Des  Moines  Valley  R.  Co.,  39 
Iowa  254;  Allen  v.  Atlanta  St.  R.  Co.,  54 
Ga.  503;  Cleveland  &  P.  R.Co. t'.  Rowan, 66 
Pa.  St.  395  ;  Pennsylvania  R.  Co.  v.  Bantom, 
54  Pa.  St.  496.— Quoted  in  Hurt  v.  St. 
Louis,  L  M.  &  S.  R.  Co.,  34  Am.  &  Eng.  R. 
Cas.  422,  94  Mo.  255,  13  West,  Rep.  233,  7 
S.  W.  Rep.  I. 

A  verdict  of  twenty  thousand  dollars  for 
the  death  of  an  infant  child,  given  in  an 
action  by  the  mother,  will  be  set  aside  as 
excessive,  especially  where  there  was  no 
averment  in  the  complaint  of  any  special 
diimage  and  there  was  no  evidence  what- 
ever introduced  or  offered  upon  the  subject 
of  damage.  A/organ  v.  Southern  Pac.  Co., 
54  Am.  &•  Eng.  R.  Cas.  101,  95  Cal.  510,  30 
Pac.  Rep.  603. 

Damages  to  the  amount  of  $3916.66  in  a 
suit  by  a  mother  for  the  killing  and  loss  of 
the  services  of  her  son  of  about  eighteen 
years  of  age,  who  was  himself  guilty  of  neg- 
ligence, are  excessive.  Yonge  v.  Kinney,  28 
Ga.  in. 

Deceased  was  a  single  man,  a  switchman, 
and  left  as  his  nearest  relative  a  mother 
possessed  of  some  means,  and  from  the  his- 
tory of  his  past  life  and  habits  it  appeared 
that  he  had  not  been  of  any  great  pecuni- 
ary value  to  his  mother,  and  would  not  be 
in  the  future.  Held,  that  a  verdict  of 
§10,000,  the  full  statutory  limit,  should  be 
set  aside.  Atclu'son,  T.  &^  S.  F.  R.  Co.  v. 
Brown,  6  Am.  &<>  Eng.  R.  Cas.  228,  26  Kan. 
443;  further  appeal,  15  Am.  &'  Eng.  R. 
Cas.  271,  31  Kan.  i.— Quoted  in  Hurt  v. 
St.  Louis,  L  M.  cSr  S.  R.  Co.,  34  Am.  &  Eng. 
R.  Cas.  422,  94  Mo.  255,  13  West.  Rep. 
233,  7  S.  W.  Rep.  I.  Reviewed  in  Union 
Pac.  R.  Co.  V.  Dundeii,  34  Am.  &  Eng.  R. 
Cas.  88,  37  Kan.  i,  14  Pac.  Rep.  501. 

Where  a  mother  was  41  years  old  and 
able  to  support  herself  by  her  needle,  and 
had  two  sons  living  who  were  respectively 
16  and  19  years  old,  a  verdict  of  $3000  dam- 
ages for  the  death  of  a  son  in  a  railroad 


accident  was  set  aside  as  excessive.    P^ul- 
inter  v.  Erie  R.  Co.,  ^4  N. /.  L.  151. 

(2)  Not  excessive. — Where  the  statute  fixes 
the  measure  of  damages  at  the  full  value  of 
the  life,  a  verdict  of  $5000  for  the  death  of 
a  minor  son,  eighteen  years  of  age,  who 
made  S'-So  per  day  with  which  he  supported 
his  mother  and  her  family,  is  not  excessive, 
Richmond  &>  D.  R.  Co.  v.  Johnston,  89  Ga. 
560,  x-^S.E.  Rep.  908.— Following  Daniels 
V.  Savannah,  F.  &  W.  R.  Co.,  86  Ga.  236. 

A  verdict  in  favor  of  a  widowed  mother 
for  $2000  for  the  death  of  a  four-year-old 
child,  where  there  were  three  other  chil- 
dren, the  oldest  of  whom  was  but  thirteen 
— held,  not  excessive.  Moskovits  v.  Lighte, 
68  Hun  {N.  Y.)  102. 

Suit  by  a  widow  for  the  death  of  her  only 
child,  a  son  twenty-six  years  old,  earning 
$1000  a  year,  out  of  which  he  contributed 
S200  a  year  to  his  mother's  support,  who  was 
fifty-one  years  old.  He  was  "  industrious, 
economical,  and  temperate."  Held,  a  ver- 
dict for  $4 200  was  not  ground  for  reversal. 
Texas  «Sv  P.  R.  Co.  v.  J. ester,  75  Tex.  56,  12 
S.  IV.  Rep.  9SS. 

A  verdict  awarding  $2000  to  a  mother  for 
the  death  of  her  daughter  sixteen  years 
old,  upon  whom  she  was  largely  dependent 
for  support  and  who  had  some  capacity  for 
earning  money,  is  not  excessive.  IViltse  v. 
Tilden,  77  M'is.  152,  46  A'^.  IF.  Rep.  234. 

430.  Deatli  of  employe.— (i)  Exces- 
sive.— Damages  in  the  sum  of  $3400  for  the 
killing  of  an  employe  of  feeble  intellect, 
hired  at  $1.40  a  day,  are  excessive  under 
a  statute  (Mich.  Comp.  L.  1S71,  §  2351) 
measuring  the  damages  by  the  "pecuniary 
injuries  "  inflicted  on  the  widow  or  next  of 
kin,  inasmuch  as  the  interest  on  this 
amount  would  enable  them  to  realize  a  per- 
petual income  amounting  annually  to  more 
than  three  fourths  of  his  aimual  earnings. 
Chicago  <S^  N.  W.  R.  Co.  v.  Bayfield,  37 
JMich.  205. — Distinguished  in  Cooper  v. 
Lake  Shore  &  M.  S.  R.Co.,  66  Mich.  261, 10 
West.  Rep.  184,  33  N.  W.  Hep.  306.  Fol- 
lowed IN  Beard  v.  Skeldon,  13  III.  App.  54. 
Quoted  in  Hunn  v,  Michigan  C.  .R.C'>„78 
Mich.  513. 

Plaintiff's  intestate  being  in  his  twenty- 
first  year  when  killed,  unmarried,  healthy,  of 
sober,  industrious,  and  economical  habits, 
employed  as  a  swiiciinuin  on  a  railroad  at  a 
monthly  salary  of  $66.66,  and  having  an 
expectancy  of  life  for  forty  years,  a  verdict- 
for  $939595  was  excessive  and  was  properly 
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set  aside.  McAdory  v.  Louisville  &*  N.  R. 
Co.,  94  .-i/a.  272,  10  So.  Rep.  507. 

(2)  ^Vc>/  excessive. — In  an  action  for  the 
death  of  an  engineer,  the  evidence  showed 
that  he  left  a  father  fifty  years  old,  with  but 
little  property,  and  that  the  son  lived  with 
him  and  contributed  to  the  support  of  the 
family,  and  paid  the  premiums  on  a  policy 
insuring  his  father's  life  for  the  benefit  of 
the  deceased's  mother,  and  had  promised  to 
keep  the  same  paid  in  the  future.  Held, 
tiiat  a  verdict  for  $2000  was  not  excessive. 
C/tica^i^o  &*  A.  R.  Co.  v.  Shannon,  43  ///. 
338. — Quoted  in  Ohio  &  M.  R.  Co.  v. 
Wangelin,  43  111.  App.  324.  Reviewed  in 
Kansas  Pac.  R.  Co.  v.  Lundin,  3  Colo.  94. 

Plaintiff's  intestate  was  killed  while  work- 
ing on  defendant's  gravel  train.  Held,  that 
a  verdict  for  $2150  should  not  be  set  aside 
as  excessive.  The  life  of  an  industrious 
workingman,  such  as  the  deceased  was,  is 
worth  the  sum  found  by  the  jury.  Chicago, 
B.  S^  Q.  R.  Co.  V.  Blank,  24  ///.  App.  438. 

In  an  action  by  the  administrator  of  a 
yard  switchman  who  was  killed  in  the  rail- 
way yards,  five  thousand  dollars  is  not  ex- 
cessive damages,  it  appearing  that  deceased 
was  thirty-one  years  old,  healthy,  and  the 
support  of  a  wife  and  three  children.  Chi- 
cago (S-  E.  I.  R.  Co.  V.  Kneiriin,  48  ///.  App, 

Plaintiff's  intestate,  a  car  inspector,  was 
killed  through  the  negligence  of  the  com- 
pany in  failing  to  provide  a  signal  man. 
Held,  that  a  verdict  in  favor  of  plaintiff  for 
$5000  siiould  be  sustained.  Potter  v.  New 
York  C.  &*  H.  R.  R.   Co.,  29  /.  &*  S.  {N. 

y-)  35'- 

A  verdict  for  $6500  for  the  death  of  an 
engineer,  under  the  Ark.  statute,  for  the 
benefit  of  his  mother  as  next  of  kin,  will  not 
be  set  aside  as  excessive  where  the  evidence 
shows  he  was  earning  $150  a  month,  was 
healthy,  with  a  life  expectancy  of  32J  years  ; 
that  he  contributed  to  the  support  of  his 
mother  $30  to  $50  a  month,  and  gave  to 
an  invalid  sister  when  necessary  $5  to  §20  a 
month ;  the  life  expectancy  of  the  mother 
being  14^  years  and  that  of  his  sister  42 
years.  Little  Rock  &•  Ft.  S.  R.  Co.  v.  Voss, 
{Ark.)  18  .v.  W.  Rep.  172. 

A  verdict  of  $8000  for  negligently  causing 
the  death  of  a  young  and  healthy  engineer, 
whose  expectation  of  life  was  thirty-one 
years,  is  not  excessive  to  a  point  indicating 
either  partiality,  passion,  prejudice,  caprice, 
or  corruption.     Tennessee  C.  &*  R,  Co.  v. 


Roddy,  31  Am.  (S-*  Eng.  R.  Cas.  340,  85 
Tenn.  400,  5  S.  IV.  Rep.  286. 

In  an  action  for  killing  a  brakcman  on  a 
train,  by  wilful  neglect,  a  verdict  for  §10,000 
is  not  so  excessive  as  to  indicate  that  the 
jury  were  influenced  by  passion  or  prejudice. 
Louisville  &^  N.  R.  Co.  v.  Brooks,  83  A/. 
129. 

Deceased  was  postmaster  and  exprcs> 
agent  at  a  station,  and  was  killed  while  at- 
tempting to  cross  defendant's  track.  The 
evidence  showed  that  he  was  free  from  con- 
tributory negligence,  and  that  the  company 
was  guilty  of  gross  negligence.  Held,  that 
a  verdict  for  $15,000  was  not  excessive. 
Chesapeake,  O.  &>  S.  W.  R.  Co.  v.  Hendricks, 
88  Tenn.  710,  13  5.  W.  Rep.  6  6,  145.  IF. 
Rep.  488. 

A  verdict  of  $15,000  for  negligently  caus- 
ing the  death  of  an  employe  cannot  be  said 
to  be  excessive,  where  the  evidence  shows  he 
was  but  twenty-nine  years  old,  was  consid- 
ered one  of  the  best  workmen  in  the  com- 
pany's employ,  and  was  earning  $2.50  per 
day  at  the  time  of  his  death.  Louisville 
&-  N.  R.  Co.  V.  Skivell,  {Ky.)  iZ  S.  W.  Rep. 
944. 

/.  Interest  as  Damages. 

437.  Coiistittitionality  of  statute. 

— The  N.  Y.  Act  of  1870,  ch.  78,  providing 
that  the  damages  recoverable  for  wrongfully 
causing  death  shall  draw  interest  from  tlie 
time  of  the  death,  and  that  such  '-:.-!•.  :t 
shall  be  added  to  the  veidic  wr  ..verjd 
as  part  of  the  judgment,  is  not  ..tiict 

with  any  provision  of  thestaticc  isr  tion, 
neither  is  it  ultra  vires.  Cornwall  liilis, 
12/.  <S-5.  {N.  Y.)  45. 

438.  How  far  Uiscrctioiinry  witli 
jury.—  In  an  action  by  a  widow  for  the 
homicide  of  her  husband,  it  is  error  to  in- 
struct the  jury  as  matter  of  law  that  they 
should  add  interest  to  whatever  amount  of 
damages  they  might  find  at  the  date  of  the 
homicide.  The  question  of  increasing  dam- 
ages in  such  a  case  is  for  the  jury.  Cen- 
tral R.  Co.  V.  Sears,  66  Ga.  499.— Distin- 
guished IN  Western  &  A.  R.  Co.  v.  Young, 
37  Am.  &  Eng.  R.  Cas.  489,  81  Ga.  397,  7  S. 
E.  Rep.  912. 

Under  the  provisions  of  the  N.  Y.  Act  of 
1870  (ch.  78,  Laws  of  1870),  which  provides 
that  the  amount  of  damages  recovered  shall 
draw  interest  from  the  time  of  the  death, 
"  which  interest  shall  be  added  to  the  ver- 


DEATH    BY   WRONGFUL   ACT,  430-442. 


955 


7as.   340,  85 

keman  on  a 
:t  for  $10,000 
ute  that  the 
or  prejudice. 
<-ovis,  83  A/. 

ind  expres.> 
ed  while  at- 

track.  The 
•ee  from  con- 
the  company 
.  HM,  that 
>t  excessive. 
V.  Hendricks, 

6,  145,  W. 

igently  caus- 
nnot  be  said 
nee  shows  he 
,  was  consid- 
in  the  coni- 
ng $2.50  per 
I.  Louisville 
8  S.  IV.  Rep, 


[es. 

of  statute. 

78,  providing 
ar  wrongfully 
est  from  the 
such  •■-r'..-eivst 
a:-  -.rercd 
3t  ..ilict 

icciS!  tion, 
waii        '.liliSy 

Jimry  with 

idow  for  the 
i  error  to  in- 
aw  that  they 
;r  amount  of 
le  date  of  the 
:reasing  dam- 
le  jury.     Cen- 

1.99.— DlSTIN- 

Co.  V.  Young, 
Ga.  397,  7  S. 

;  N.  Y.  Act  of 
hich  provides 
ecovered  shall 
of  the  death, 
ed  to  the  ver- 


dict," the  jury  have  nothing  to  do  with  the 
question  of  interest ;  that  is  to  be  added  to 
the  damages  inserted  in  the  entry  of  judg- 
ment by  the  clerk,  and  this  although  the 
jury,  in  making  up  the  damages  awarded,  in 
fact  included  the  interest.  Manning  v. 
Port  Henry  Iron  Ore  Co.,  gi  N.  V.  664  ;  7e- 
versing  27  Hiin  219. 

//  seems  that  the  remedy  of  the  defend- 
ant in  such  case,  if  any,  is  to  move  to  set 
aside  the  verdict.  Manning  v.  Port  Henry 
Iron  Ore  Co.,  91  ^V.  Y.  664;  reversing  27 
Hnn  219. 

439.  Not  to  be  allowed  as  such.— 
Prior  to  the  N.  Y.  Act  of  1870,  in  an  action 
for  causing  death,  the  jury  might  consider, 
as  affecting  the  amount  of  damages,  the 
time  elapsing  between  the  death  and  the 
trial ;  but  it  is  error  to  agree  on  a  certain 
sum  as  damages  and  add  thereto  interest 
as  such,  from  the  time  of  the  killing  to  the 
time  of  the  trial.  Cook  v.  New  York  C.  &* 
H.  A'.  P.  Co.,  10  Hun  {N.  Y.)  426. 

Where  a  complaint  in  an  action  for 
wrongfully  causing  death  only  demands 
judgment  for  a  stated  amount  and  the  ver- 
dict is  rendered  for  the  full  amount,  interest 
cannot  be  added  in  addition  thereto,  not- 
withstanding the  N.  Y.  Code  of  Civ.  Pro.  § 
1904,  providing  that  when  judgment  is  ren- 
dered for  the  plaintiff,  the  clerk  must  add 
to  the  sum  so  awarded  interest  thereon 
from  the  decedent's  death,  and  include  it  in 
the  judgment.  Robostelli  v.  New  York,  N. 
H.  <S-  H.  R.  Co.,  34  Fed.  Rep.  719. 

440.  Rate. — Under  provisions  of  the 
N.  Y.  Act  of  1870,  ch.  78,  which  directs  that 
interest  on  the  damages  recovered  in  an 
action  for  wrongfully  causing  death,  from 
the  time  of  the  death  shall  be  added  to  the 
verdict,  the  rate  of  interest  is  governed  by 
the  statute  regulating  it  in  force  when  the 
verdict  is  rendered.  Salter  v.  Utica  6^  B. 
R.  R.  Co.,  8  Am.  &■'  Eng.  R.  Cas.  215,  86 
N.  Y.  401  ;  affirming  23  Hnn  533.— OvER- 
KULINC;  Erwin  7/.  Neversink  Steamboat  Co., 
23  Hun  578. 

And  the  above  rule  is  not  affected  by  the 
act  of  1879,  ch.  538,  §  I,  fixing  the  legal 
rate  of  interest  at  six  per  cent.,  and  declar- 
ing that  nothing  therein  shall  affect  con- 
tracts or  obligations  made  before  the  pas- 
sage of  the  act,  as  the  statute  does  not 
apply  to  a  liability  for  a  tort  created  by 
statute.  Salter  v.  Utica  &'  D.  R.  R.  Co.,  8 
Am.  &-  Eng.  R.  Cas.  215,  86  A'.  Y.  401; 
afRrtnine  23  Hun  i;^^. 


XIV.  CBIHINAL  PROSECUTION. 

441.  Coiistitutlouulity  of  statutes. 

— Railroad  corporations  are  by  statute  sub- 
jected to  indictment  and  fine  in  case  of  the 
loss  of  life  by  reason  of  the  negligence  or 
carelessness  of  the  proprietors  or  their  ser- 
vants. Held,  that  there  is  no  valid  objec- 
tion to  such  statute;  and  the  corporations 
may  be  legally  subjected  to  such  proceed- 
ings. Boston,  C.  Gr'  M.  R.  Co.  v.  State,  32 
N.H.  215. 

442.  When  a  prosecution  will  lie.* 
— The  remedy  by  indictment  provided  by 
Me.  Rev.  St.  ch.  51,  §  36,  for  the  loss  of  a 
life  by  negligence  of  a  railroad  company  or 
its  employes,  is  limited  to  cases  where  the 
injured  party  dies  immediately,  and  is  not 
an  employe  of  the  company.  State  v. 
Maine  C.  R.  Co.,  60  Me.  490. — Following 
State  f.  Grand  Trunk  R.  Co.,  58  Me.  176; 
Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete. 
(Mass.)  59.— Followed  in  State  v.  Grand 
Trunk  R.  Co.,  61  Me.  114. — State  v.  Grand 
Trunk  R.  Co.,  61  Me.  114. 

In  order  to  support  an  indictment  against 
a  railroad  corporation  for  causing  the  death 
of  a  traveler  at  a  railway  crossing,  it  must 
appear  either  that  the  corporation  has  been 
negligent  or  that  its  servants  have  been 
grossly  negligent.  Commonwealth  v.  Boston 
&-  M.  R.  Co.,  8  Am.  6*  Eng.  R.  Cas.  297, 
Vi^Mass.  383. 

The  driver  of  a  horse-car  of  the  defend- 
ant company,  after  bei ng  relieved  by  another 
driver,  started  to  leave  the  car,  and  in  so 
doing  negligently  came  in  contact  with  a 
passenger  standing  on  the  steps  of  the 
platform,  so  that  the  passenger  fell  from  the 
car  and  was  run  over  and  killed.  In  an 
action  to  recover  the  penalty  imposed  by 
statute  for  the  loss  of  life — Aeld,  that  the 
driver  while  leaving  the  car  was  still  the 
servant  and  acting  within  the  scope  of  his 
employment,  and  the  company  was  respon- 
sible. Comvtomvealth  v.  Brockton  St.  R. 
Co.,  30  Am.  (S-  Eng.  R.  Cas.  632,  143  Mass. 
501,  10  N.  E.  Rep.  506. 

A  railroad  company  was  indicted,  under 
Mass.  St.  of  1874,  ch.  372,  §  163,  for  causing 
the  death  of  a  passenger,  and  the  evidence 
showed  that  the  deceased  had  nearly 
reached  his  place  of  destination,  but  left 
the  train  while  it  was  yet  moving  slowly, 

*  Inciictmcnt  of  railroad  companies  lur  caus- 
ing death,  see  note,  21  AM.  &  Eng.  R.  Cas. 
217. 
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and  was  killed  by  another  train  on  a  parallel 
track  while  crossing  to  the  station.  Held, 
that  the  deceased  had  ceased  to  be  a  pas- 
senger by  leaving  the  train  while  it  was  in 
motion,  and  that  the  company  was  not 
liable.  Co)nmonwealth  v.  Boston  &*  M.  R. 
Co.,  I  Am.  &^  £ng-  •/?.  Cas.  457,  129  Mass. 
500,  37  Am.  Rep.  382. 

443.  Who  liable.— Mass.  St.  1874,  ch. 
372,  §  163,  imposing  a  penalty  where, "  by  rea- 
son of  the  negligence  or  carelessness  of  a 
railroad  corporation,  or  of  the  unfitness  or 
gross  negligence  or  carelessness  of  its  ser- 
vants or  agents  while  engaged  in  its  busi- 
ness," a  life  is  lost,  applies  to  a  case  where 
such  a  corporation  is  using  a  railroad  track 
reasonably  incident  to  the  business  in 
which  the  corporation  is  lawfully  engaged, 
although  the  track  is  not  within  the  char- 
tered limits  of  the  corporation,  or  of  a  road 
then  under  its  control,  but  is  a  private  track 
which  it  is  using  by  the  mere  sufferance 
and  license  of  its  owner.  Coirviomvealih  v. 
Boston  &>  L.  R.  Corp.,  126  Mass.  61. 

An  indictment  to  recover  the  fine  imposed 
by  the  New  Hampshire  statute  of  1850, 
wiiere  the  life  of  a  person  is  lost  by  care- 
lessness on  a  railroad,  must  be  against  the 
corporation,  and  not  against  the  individual 
stockholders.  State  v.  Gilmore,  24  N.  H.  461. 

Those  controlling  and  operating  a  railroad 
are  liable  to  indictment  for  negligence 
whereby  one  is  killed,  under  a  statute  mak- 
ing the  "  proprietors  "  liable.  State  v.  Bos- 
ton .3^  M.  R.  Co..  58  A'".  H.  410. 

444.  Time  within  which  to  prose- 
cute.— An  indictment  against  a  railroad 
corporation  under  the  act  of  1840,  ch.  80, 
for  negligently  causing  the  death  of  a  pas- 
senger, is  not  within  Mass.  Rev.  St.  ch.  120, 
§  21,  limiting  actions  and  suits  for  any 
penalty  or  forfeiture  to  one  year  after  the 
offense  is  committed.  Commonwealth  v. 
Boston  <Sm  W.  R.  Corp.,  11  Cusk.  (Mass.)  512. 

The  act  of  1853,  ch.  414,  §  3,  does  not  ap- 
ply to  indictments  pending  at  the  time  of 
its  passage.  Commomvealth  v.  Boston  &>  W, 
R.  Corp.,  II  Cush.  (yl/<j5.f.)  512. 

445.  Sufflciency  of  the  iiKlictnicnt. 
— Maine  Rev.  St.  ch.  51,  §  36,  provides  that 
where  the  life  of  any  person  in  the  exercise 
of  due  care  is  lost  through  he  negligence 
or  carelessness  of  a  railroad  com  p. my,  or  its 
servants  or  agents,  the  coinpfiiiy  shall  for- 
feit not  less  than  $500  nor  more  tha  1  !^5oo.i, 
to  be  recovered  by  indictment  for  Lhe  leiu  • 
fit  of  the  widow  and  children  of  the  de- 


ceased, or  for  whichever  exists.  Held,  that 
an  indictment  must  charge  that  the  de- 
ceased left  the  widow  or  children  or  both, 
as  the  case  may  be,  and  state  their  names. 
It  is  not  enough  to  charge  tliat  the  deceased 
had  a  lawful  wife  and  child  alive,  nor  thtit 
there  is  now  living  a  widow  and  one  child; 
neither  is  it  sufficient  to  charge  that  the 
names  of  such  beneficiaries  are  to  the  jurors 
unknown.  State  v.  Grand  Trunk  R.  Co.,  60 
Me.  145.  —  Approving  Commonwealth  v. 
Boston  &  VV.  R.  Corp.,  11  Cush.  (Mass.)  517. 

Mass.  St.  of  1840,  ch.  80,  making  railroad 
companies  liable  to  indictment  for  negli- 
gently causing  the  death  of  a  passenger,  ap- 
plies to  corporations  owning  and  running  a 
railroad;  but  an  indictment  thereunder  need 
not  set  out  the  names  of  the  employes  of 
the  company  who  are  charged  with  the  neg- 
ligence, nor  the  nature  or  manner  of  such 
negligence;  and  it  is  sufficient  to  aver  that 
the  names  of  the  heirs  at  law  of  the  de- 
ceased are  unknown.  Commonwealth  v.  Bos- 
ton <S«»  W.  R.  Corp.,  II  Cttsh.  (Mass.)  512.— 
Reconciling  Benson  t'.  Monson  &  B.  Mfg. 
Co.,  9  Mete.  (Mass.)  562. — Approved  in 
State  V.  Grand  Trunk  R.  Co.,  60  Me,  145. 

An  indictment  under  Mass.  Act  of  1040, 
ch.  80,  making  railroad  companies  liable  to 
indictment  for  negligently  causing  deaih  of 
a  passenger,  and  providing  that  the  fine 
shall  be  to  the  use  of  the  administrator  or 
executor  for  the  benefit  of  the  widow  and 
heirs  of  the  deceased,  must  charge  that  the 
deceased  left  a  widow  or  heirs,  or  both,  as 
the  case  may  be,  with  an  averment  that  the 
company  is  liable  to  the  fine.  Common- 
wealth V.  Eastern  R.   Co.,  5   Gray  (Mass.) 

473- 

An  indictment  under  Mass.  St.  of  1864, 
ch.  229,  §  37,  can  be  maintained  against  a 
street-railway  corporation  for  causing  the 
death  of  a  person,  although  it  does  not 
allege  that  the  death  was  instantaneous. 
Commonwealth  v.  Metropolitan  R.  Co.,  107 
Mass.  236. 

An  indictment  to  recover  a  fine  imposed 
by  the  New  Hampshire  statute  for  loss  of 
life  by  carelessness  on  a  railroad,  should 
aver  that  there  is  living  a  surviving  relative 
entitled  to  the  fine.  State  v.  Gilmore,  24 
N.H.  461. 

An  indictment  which  charges,  in  the  same 
count,  that  the  death  of  the  deceased  was 
caused  by  the  negligence  and  carelessnes>; 
of  the  proprietors  of  the  railroad,  and  by 
the  unfitness  of  their  servants  and  agents, 
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and  by  the  gross  negligence  of  their  ser- 
vants, and  by  the  carelessness  of  their  s  r- 
vants,  is  not  objectionable  on  the  ground  of 
the  duplicity.  State  v.  Manchester  &■>  L.  R, 
Co.,  52  N.  H.  528. 

440.  Matters  of  dci'eiisp. — On  in- 
dictment, under  Mass.  Gen.  St.  ch.  160,  § 
34,  against  a  carrier  to  recover  the  penalty 
therein  provided  in  case  the  life  of  a  passen- 
ger is  lost  through  its  negligence,  defendant 
is  not  entitled  to  a  ruling  that,  if  the  loss  of 
life  was  caused  by  the  improper  conduct  of 
third  persons,  and  the  accident  would  not 
otherwise  have  happened,  it  cannot  be  con- 
victed, although  it  may  not  appear  that  it 
or  its  servants  did  all  that  could  be  done  to 
restrain  such  improper  conduct.  Common- 
ivealth  V.  Cobiirn,  132  Mass.  555. 

It  is  no  defense  to  an  indictment  against 
a  railroad  corporation,  under  Mass.  St.  1874, 
ch.  372,  §  163,  for  causing  the  death  of  a 
passenger,  that  the  passenger  was  not  in  the 
exercise  of  due  care.  Commonwealth  v.  Bos- 
ton «3-  L.  R.  Corp.,  134  Mass.  211.— Fol- 
lowed IN  Merrill  v.  Eastern  R.  Co.,  139 
Mass.  252.  Referred  to  in  Merrill  v. 
Eastern  R.  Co.,  139  Mass.  238,  52  Am.  Rep. 
701;. 

Where  a  statute  provides  that  a  railroad 
corporation  having  negligently  caused  the 
death  of  a  person  shall  be  fined,  and  the  fine 
"shall  go  "  to  the  heirs  of  the  deceased,  the 
validity  of  an  assignment  by  the  heirs  of 
their  interest  in  the  action,  and  the  equita- 
ble rights  of  the  assignee  to  control  the 
collection  of  a  judgment  recovered  therein, 
or  to  recover  the  money  when  collected, 
are  matters  which  afford  no  exemption  to 
the  corporation  from  its  liability  to  dis- 
charge the  judgment.  State  v.  Boston  &* 
M.  R.  Co.,  1%  N.  H.  510. 

By  the  Pa.  Act  of  March  22,  1865,  it  is 
made,  among  other  things,  a  misdemeanor, 
where  by  negligence  or  wilful  misconduct  a 
railroad  employe  shall  fail  to  observe  any 
precautions  or  obey  any  rule  which  it  is  his 
duty  to  obsei've  and  obey,  which  may  result 
in  injury  or  death  to  another.  An  engineer 
of  a  freight  train  was  indicted  under  the 
statute  for  moving  his  train  on  a  siding, 
which  caused  it  to  collide  with  an  ap- 
proaching passenger  train,  in  which  several 
persons  were  killed.  It  appeared  that  he 
violated  a  rule  of  the  company  in  moving 
his  train  until  the  other  train  had  passed, 
and  there  was  evidence  tending  to  show 
that  he  was  asleep  and  moved  the  train  be- 


fore he  was  fully  aroused  or  conscious  of 
what  he  was  doing.  Held,  that  either  was 
a  violation  of  the  -tat  ite,  and  therefore  no 
defense  to  an  indictment.  Comiiwmuealth 
V.  Griffin,  3  Brews.  {Pa.)  554,  7  Phila.  679. 

447.  Kvuleiice.— In  the  trial  of  a 
railroad  corporation  on  an  indictment 
under  Maine  Rev.  St.  iCs7,  ch.  51,  §  42,  for 
carelessly  killing  a  person  who  is  in  the  use 
of  due  care,  the  same  rules  of  evidence  and 
principles  of  law  apply  as  in  analogous  civil 
actions  for  damages.  State  v.  Grand 
Trunk  R.  Co.,  58  Me.  176.— Followed  in 
State  V.  Maine  C.  R.  Co.,  60  Me.  490. 

The  same  rule  prevails  in  New  Hamp- 
shire. State  V.  Manchester  &«•  L.  R.  Co.,  52 
N.  H.  528. 

A  passenger  was  riding  on  an  excursion 
train  and  was  last  seen  alive  about  midway 
of  the  train,  passing  through  a  car,  on  a 
dark  night  while  the  train  was  running 
rapidly,  where  there  were  frequent  and 
sharp  curves.  His  body  was  found  next 
morning  near  a  curve,  indicating  that  he 
had  been  run  over.  The  passenger  cars 
were  closely  connected  by  platforms,  but  at 
the  rear  of  the  train  was  a  saloon  car,  not 
for  the  use  of  passengers,  so  attached  as  to 
leave  an  open  space  of  some  eighteen 
inches  between  it  and  the  next  car,  and  it 
was  the  theory  of  the  prosecution  that  the 
passenger  fell  through  this  space  and  was 
killed.  Held,  that  the  facts  did  not  prove 
that  he  was  killed  in  this  manner  while  ex- 
ercising due  care.  State  v.  Maine  C.  R.  Co., 
81  Me.  84,  16  Atl.  Rep.  368. 

On  the  trial  of  an  indictmeni  under 
Mass.  St.  of  1864,  ch.  229,  g  37,  against  a 
street-railway  corporation  for  causing  the 
death  of  a  person,  there  was  evidence  tending 
to  show  that  the  deceased,  a  girl  two  years 
and  one  month  old,  went  from  home,  with 
her  mother's  consent,  in  the  charge  of  a  girl 
sixteen  years  old  ;  that,  when  last  seen  be- 
fore the  accident,  they  were  half  way  across 
a  straight,  level  street,  sixty  feet  wide  ;  that 
the  child  was  there  run  over  by  the  defend- 
ant's car  and  killed,  and  that  the  driver  of 
the  car  was  at  the  time  looking  at  a  fire  in 
the  neighborhood.  Held,  that  the  evidence 
warranted  the  jury  in  finding  that  the  de- 
ceased was  in  the  exercise  of  due  care  and 
the  defendants  were  guilty  of  negligence. 
Commonwealth  v.  Metropolitan  R.  Co.,  107 
Mass.  236. 

Where  a  railroad  company  is  indicted 
under  Mass.  Act  of  1871,  ch.  352,  for  kill- 
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ing  a  person  through  its  own  negligence 
or  carelessness,  or  the  unfitness  or  gross 
negligence  or  carelessness  of  its  employes, 
to  recover  damages  for  the  benefit  of  the 
next  of  kin,  in  order  to  convict,  gross  neg- 
ligence niust  be  averred  and  proved  as  re- 
quired by  Gen.  St.  ch.  63,  §  98.  Comvton- 
"uwa/th  V.  Fitchburg  K.  Co.,  120  Mass.  yji. 
—  Explained  in  Commonwealth  v.  Boston 
&  M.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  297,  133 
Mass.  383. 

Where  the  indictment  is  under  the  above 
st;itiite,  evidence  of  the  failure  of  the  com- 
pany to  give  signals  as  required  by  the 
statute,  is  inadmissible,  unless  the  indict- 
ment charged  such  failure  and  that  it  con- 
tributed to  the  accident.  Commonwealth  v. 
Fitchburg  R.  Co.,  120  Mass.  372. 

Mass.  Act  of  1874,  ch.  372,  f  163,  provides, 
among  other  things,  that  a  railroad  com- 
pany shall  be  liable  to  indictment  for  negli- 
gently causing  the  death  of  a  person  not  a 
passenger,  who  is  in  the  exercise  of  due 
diligence  at  the  time.  Held,  that  the  bur- 
den is  upon  the  commonwealth  to  show 
that  the  person  killed  was  not  in  the  exer- 
cise of  due  diligence,  but  this  may  be  done 
by  proving  facts  and  circumstances  from 
which  it  may  be  fairly  inferred.  Common- 
wealth v.  Boston  &•  L.  H.  Corp.,  126  Mass. 
61. 

Where  an  indictment  for  causing  death 
simply  makes  an  averment  of  negligence, 
and  on  the  trial  no  actual  negligence  on  the 
part  of  the  corporation  defendant  is  proved 
and  no  gross  negligence  is  shown  on  the 
part  of  said  corporation's  servants,  the  ver- 
dict should  be  for  defendant.  Commonwealth 
V.  Boston  &•  M.  R.  Co.,  8  Am.  <&-  Eng.  R. 
Cas.  297.  133  Mass.  383. 

The  fact  that  the  defendants  were  run- 
ning their  trains  in  violation  of  N,  H.  Gen. 
St.  ch.  148,  §  4,  when  the  deceased  was 
killed  is  competent  evidence.  State  v.  Bos- 
ton &•  M.  R.  Co.,  58  N.  H.  408.— Not  fol- 
lowed IN  Savannah,  F.  &  W.  R.  Co.  v. 
Flannagan,  39  Am.  &  Eng.  R.  Cas.  661,  82 
Ga.  579,  9S.  E.  Rep.  471. 

448.  Variance  between  Indictment 
and  proof. — Where  the  indictment  is  un- 
der the  Massachusetts  statute,  and  charges 
negligence  in  employes  of  the  company  in 
running  a  train  at  an  unreasonable  and  im- 
proper speed,  evHence  is  not  admissible  to 
show  that  the  employes  neglected  to  ring  a 
bell  or  sound  a  whistle.  Commonwealth  v. 
Fitchburg  R.  Co.,  126  Mass.  472. 


Such  indictment  is  not  sustained  by  proof 
that  the  engine  was  run  at  a  high  rate  of 
speed,  unless  it  appears  that  in  so  doing  the 
company's  employes  were  acting  in  violation 
of  their  duty.  Commonwealth  v.  Fitchburg 
R.  Co.,  126  Mass.  472. 

Mass.  Act  of  1S74,  ch.  372,  §  163,  imposes 
a  penalty  upon  the  railroad  company  if,  by 
reason  of  its  negligence  or  carelessness,  or  of 
the  unfitness  or  gross  negligence  or  care- 
lessness of  its  servants  or  agents,  the  life  of 
any  person,  being  a  passenger,  or  of  any 
person  in  the  exercise  of  due  diligence,  and 
not  being  a  passenger,  or  in  the  employment 
of  the  company,  is  lost.  Held,  that  an  in- 
dictment charging  death  by  reason  of  neg- 
ligence of  tlie  company  cannot  be  sustained 
upon  evidence  of  negligence  of  an  employe 
of  the  company.  Commonwealth  v.  Boston 
6-  M.  R.  Co.,  8  Am.  &•  Eng.  R.  Cas.  297, 
1 33  Mass.  383. 

449.  Entry  of  nolle  prosequi. — A 
statutory  indictment  against  a  railroad  com- 
pany for  the  negligent  killing  of  a  person 
is  a  proceeding  essentially  civil  in  its  nature, 
and  hence  the  prosecution  may  be  permit- 
ted by  the  court  to  enter  a  nolle  pros,  during 
the  trial.  State  v.  Maine  C.  R.  Co.,  21  Am. 
&*  Eng.  R.  Cas.  216,  77  J\fe.  244. 

450.  The  forfeiture,  and  how  a.s- 
scNSed. — Under  the  Maine  statute  the  fine 
or  forfeiture  imposed  by  the  statute  should 
be  assessed  by  the  jury,  within  the  minimum 
and  maximum  limits  fixed.  State  v.  Maine 
C.  R.  Co.,  19  Am.  &*  Eng.  R.  Cas.  312,  76 
Me.  357,  49 /iw.  Rep.  622. 

If  the  fine  is  for  the  benefit  of  minor  chil- 
dren it  will  be  in  season  if  a  guardian  be 
appointed  when  the  fine  is  imposed.  State 
V.  Boston  &^  M.  R.  Co.,  58  N.  H.  408. 

461.  Costa.  —  The  cost  of  obtaining 
and  prosecuting  an  indictment  against  a 
railroad  company  for  causing  a  person's 
death  is  a  charge  against  the  complainant, 
not  against  the  county.  State  v.  Grand 
Trunk  R.  Co.,  58  N.  H.  198, 


DEBENTURES. 

Municipal,  by-laws  donating  to  railroad,  see 
Municipal  and  Local  Aid,  267. 

Priority  between  mortgages  and,  see  Mort- 
gages, 122. 

Rights  of  holders  of,  see  Directors,  etc., 
63. 

Right  of  holder  of,  to  apply  for  dissolution, 
see  Dissolution,  etc.,  15. 


JRES. 

;ained  by  proof 
a  high  rate  of 
in  so  doing  the 
ing  in  violation 
ih  V.  Fitchburg 

§  163,  imposes 
ompany  if,  by 
elessness.or  of 
gence  or  care- 
ints,  tlie  life  of 
gcr,  or  of  any 
diligence,  and 
lie  employment 
Id,  that  an  in- 
reason  of  neg- 
■)t  be  sustained 
of  an  employe 
<ealth  V.  Boston 
R.  Cas.   297, 

prosequi. — A 

a  railroad  com- 
ng  of  a  person 

iril  in  its  nature, 

may  be  permit- 
lle pros,  during 
A'.  Co.,  21  Ant. 

244. 

and  how  ns- 

statute  the  fine 
statute  should 

in  the  minimum 
State  V.  Maine 

R.  Cas.   312,  76 

it  of  minor  chil- 
a  guardian  be 
m  posed.  State 
\  H.  408. 
.  of  obtaining 
nent  against  a 
ling  a  person's 
le  complainant, 
^tate  V.   Grand 


IS. 

to  railroad,  see 
3.  267. 
1  and,  see  Mort- 

)IRECT0RS,    ETC., 

for  dissolution, 

5. 


DEBENTURES,  1-6. 


959 


1.  Are  not  ivithin  Mortmain  Act, 
1)  Geo.  II.  c.  30.  —  Railway  debentures 
are  not  within  the  Mortmain  Act,  9  Geo.  II. 
c.  36.  Ashton  V.  Langdale,  4  De  G,  6f  S. 
402,  20  L.J.  C/i.  234,  17  L.  T.  O.  •>.  I75-— 
Held  overruled  in  Jervis  7".  Inwrencc, 
L.  R.  22  Ch.  D.  202,  52  L.  J.  Ch.  242,  47  L. 
T.  428,  31  VV.  R.  267. 

2.  Analogous  to  promissory  notes. 
—The  strict  rules  of  common  law  relating 
to  debts  are  not  applicable  to  railroad  de- 
benture bonds,  but  rather  the  rules  of  law 
merchant  relating  to  negotiable  securities. 
Hani'  of  Toronto  v.  Coboiirg,  P.  &>  M.  R. 
Co.,  26  Am.  Gm  Eng.  R.  Cas.  655,  7  Ont.  i. 

Although  the  railroad  debenture  bonds 
may  have  been  under  seal,  this  does  not 
detract  from  their  character,  which  was 
rather  that  of  promissory  notes  than  that 
of  mortgages.  Ban/^  of  Toronto  v.  Cobourg, 
P.  &•  M.  R.  Co.,  26  Am.  <S^  Eng.  R.  Cas. 
61J5.  7  Ont.  I. 

3.  What  is  a  "negotiation,"  under 
38  Vict.  c.  47. — Where  debenture  bonds 
were  delivered  by  a  railway  company  with  a 
view  to  facilitate  its  operations,  this  was  a 
"  negotiation  "  of  such  bonds  for  the  pur- 
pose of  carrying  on  the  company's  business, 
and  was  within  the  meaning  of  38  Vict.  c. 
47.  Bank  of  Toronto  v.  Cobourg,  P.  &^  M. 
R.  Co.,  26  Am.  (5-  Eng.  R.  Cas.  655,  7  Ont.  i. 

4.  Power  to  issue— "Validity,  gen- 
erally.— Where  the  borrowing  powers  of  a 
railway  company  are  not  to  arise  until  a 
certain  portion  of  its  line  is  completed,  it  is 
not  illegal  for  such  company  to  agree  with 
another  company  that,  if  the  latter  will  ad- 
vance a  sufficient  sum  to  complete  that  por- 
tion of  the  line,  the  former  company  will, 
when  the  borrowing  powers  arise,  issue  and 
deliver  to  it  a  sufficient  amount  of  deben- 
tures to  enable  it  to  repay  itself;  and  deben- 
tures issued  under  such  an  agreement  are 
valid.  /«  re  Bagna/stoion  &^  IV.  R.  Co.,  4 
Ir.  Eq.  505. 

Where  a  railway  company  has  exhausted 
its  borrowing  powers,  and  subsequently 
some  debenture  holders  recover  judgment 
against  the  company  and  have  their  claims 
satisfied,  and  the  directors  then  issue  more 
debentures  to  such  an  amount  as  with  the 
existing  debentures  does  not  exceed  the 
borrowing  powers,  such  debentures  are 
alid.  Fountaine  v.  Carmarthen  &^  C.  R. 
Co.,  37  L.y.  Ch.  429.  L.  R.  5  Eq.  316,  16  W. 
R.  476. 

5. signature. — A   municipal  cor- 


poration, under  the  authority  of  a  bylaw, 
issued  and  handed  to  the  treasurer  of  the 
province  of  Quebec  $50,000  of  its  deben- 
tures as  a  subsidy  to  a  railway  company,  the 
same  to  be  paid  over  to  the  company  in  the 
manner  and  subject  to  the  same  conditions 
in  which  the  government  provincial  subsidy 
was  payable,  under  44  and  45  Vict.  c.  2,  ;> 
19,  viz.:  "when  the  road  was  completed 
and  in  good  running  order  to  the  satisfac- 
tion of  the  lieutenant-i^overnor  in  council." 
The  debentures  were  signed  by  S.  M.,  who 
was  elected  warden  and  took  and  held  pos- 
session of  the  office  afier  the  former  war- 
den had  verbally  resigned  the  position.  In 
an  action  brou<,'ht  by  the  railway  company 
to  reccvrer  the  debentures  from  the  treasurer 
after  the  government  bonus  had  been  paid, 
and  in  which  action  the  municipal  corpora- 
tion was  mise  en  cause  as  a  co-defendant,  the 
treasurer  pleaded  by  demurrer  only,  which 
was  overruled,  and  the  county  of  Pontiac 
pleaded  general  denial  and  that  the  deben- 
tures were  illegally  signed,  //e/d,  that  the 
debentures  signed  by  the  warden  de  facto 
were  perfectly  legal ;  and  that  as  the  pro- 
vincial treasurer  had  admitted  by  his  plead- 
ings that  the  road  had  been  completed  to 
the  satisfaction  of  the  lieutenant-governor 
in  council,  the  onus  was  on  the  municipal 
corporation,  mise  en  cause,  to  prove  that  the 
government  had  not  acted  in  confori  .ity 
with  the  statute.  Corporation  of  Pontiac 
County  V.  Ross,  17  Can.  Sup.  Ct.  406. 

O.  issued  in  blank.— Debentures 

are  not  void  because  not  made  payable  to 
any  particular  named  individual  or  com- 
pany, as  the  legal  effect  of  such  instruments 
must  be  construed  to  be  an  undertaking 
to  pay  the  moneys  therein  mentioned  to 
persons  to  whom  it  was  delivered,  and  who 
by  the  effect  of  such  delivery  became  the 
payees  in  fact.  Geddes  v.  Toronto  St.  R.  Co., 
14  U.  C.  C.  P.  513. 

Preferential  railway  debenture  bonds, 
authorized  to  be  negotiated  from  time  to 
time  as  the  proceeds  thereof  shall  be  re- 
quired for  the  purposes  of  the  company,  by 
the  managing  director,  are  valid,  though 
issued  in  blank,  if  the  payee's  name  is  sub- 
sequently inserted  therein.  Bank  of  Toronto 
v.  Cobourg,  P.  <S-  Af.  R.  Co.,  26  Am.  <S- 
Eng.  R.  Cas.  655,  7  Ont.  i. 

A  railroad  company  having  issued  deben- 
ture bonds  in  blank  and  handed  them  to 
the  managing  director,  who  was  also  secre- 
tary and  treasurer,  to  be  dealt  with  by  him 
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ai  his  discreiion,  he  had  the  power  to  com- 
ploic  them  by  inserting  the  obligee's  name, 
and  tlic  company  should  be  estopped  from 
defending  against  the  bonds.  Bank  of  To- 
ronto V.  Cobour^ ,  P.  &*  M.  li.  Co.,  26  y/w.  &* 
En.:;.  R.  Cas.  6s 5.  7  Ont.  1. 

7.  Kiglits  of  liohlcrs,  generally.— 
Holders  of  debentures  issued  by  a  railway 
company  in  the  form  given  in  Scliedule  C 
of  the  Companies  Clauses  Act  1845,  do  not 
have  an  interest  in  land,  within  the  Statute 
of  Mortmain,    fn  re  Mitchell,  L.  R.  6  Ch.  D. 

65;,  37  L.  T.  I4S.  25  ^^-  J^-  903- 

8.  to  have  debentures  regis- 
tered.—A  trustee  held  certain  debentures 
of  a  railway  company  on  trust  to  secure 
certain  creditors  of  the  company  for  ad- 
vances made  by  them,  which  debentures 
were  to  be  handed  over  to  the  creditors  for 
sale  upon  the  company  making  default  in 
payment  of  the  advances.  The  company 
made  default,  and  the  debentures  were 
delivered  over  to  the  creditors.  Held,  that 
the  creditors  were  entitled,  under  34  Vict, 
c,  43,  §  33,  to  be  registered  as  holders  of  the 
debentures,  to  enable  them  to  qualify  and 
vote  for  directors,  and  that  a  mandamus 
should  issue  to  compel  the  company  so  to 
register  them.     In  re  Thomson,  8  Ont.  Pr. 

423- 
J).   to   tender   debentures  for 

freight  charges. — A  debenture  condi- 
tioned that  it  shall  not  be  receivable  in 
payment  of  freight  "to  a  greater  amount 
than  one  half  of  the  amount  then  to  be 
paid  by  the  holder  to  the  company  for 
freights,"  requires  the  company  to  accept 
it,  when  tendered,  although  the  freight  due 
is  more  than  double  the  amount  of  the 
debenture  tendered;  and  such  company 
cannot  insist  that  one  debenture  shall  be 
tendered  for  each  shipment.  Upon  such 
contract  the  freight  of  several  shipments 
may  be  added  together,  and  a  demand  made 
that  one  half,  or  any  less  amount  of  it,  be 
paid  by  acceptance  of  debentures.  Evans- 
villc  &•  I.  R.  Co.  V.  Frank,  3  Ind.  App.  96, 
29  N.  E.  Rep.  419. 

10.  Interest. — The  interest  on  railway 
debentures  accrues  due  de  die  in  diem. 
In  re  Roger,  i  Dre^v.  <S-  Sm.  338,  30  L.  /. 
Ch.  153,  6  Jur.  N.  S.  1363,  9  W.  R.  64,  3  L. 

T.  397. 

If  a  testator,  possessed  of  railway  deben- 
tures, dies  after  the  time  at  which  the  in- 
terest is  due,  but  before  it  is  declared,  that 
portion  which  accrued  due  in  his  lifetime  is 


capital  and  not  income,  as  between  tenants 
for  life  and  remaindermen.  In  re  Rogi-r,  i 
IJnnv.  &•  Sin.  338,  30  L.  J.  Ch.  1 53,  6  Jur. 
N.  S.  1363,  9  IV.  R.  64,  3  /,.  T.  397. 

A  company  was  authorized  to  borrow 
money  on  mortgage  to  a  certain  amount, 
and  to  issue  debenture  stock,  with  a  pro- 
vision that  the  interest  of  all  debenture 
stock  "  at  any  time  created  by  the  company  " 
was  to  rank  pari  passu  witli  the  interest  of 
all  mortgages  "at any  time  granted  by  the 
company,"  and  should  have  priority  over  all 
principal  moneys  created  by  the  mortgages. 
By  two  subsequent  acts  the  company  was 
authorized  to  raise  further  sums  in  a  simi- 
lar way.  A  receiver  having  been  appointed 
for  the  company,  a  case  was  made  for  ascer- 
taining the  priority  of  the  interest  under 
the  several  acts.  Held,  notwithstanding  the 
words  "at  any  titiie  "  in  the  first  act,  that 
the  provision  applied  only  to  the  mortgage 
debt  anf-'  del)enture  stock  provided  for  in 
that  act.  Harrison  v.  Cornwall  Minerals 
R.  Co.,  3  Am.  6^  Eng.  R.  Cas.  606,  L.  R. 
18  Ch.  D.  334;  ajKniiing  i  Am.  &•  Eng.  R. 
Cas.  6oi,L.R.  16  Ch.  D.  66. 

Under  a  true  construction  of  the  several 
acts  of  1873,  1875,  and  1877,  authorizing  the 
Cornwall  Minerals  Railway  Company  to 
raise  money  on  mortgages,  and  to  issue 
debenture  stock,  the  order  of  priority  of  in- 
terest thereon  is  as  follows  :  (i)  The  inter- 
est on  the  mortgages  and  debenture  stocks 
granted  under  the  act  of  1873  prior  to  the 
passing  of  the  act  of  1875;  (2)  the  interest 
on  the  debenture  stock  issued  under  the 
act  of  1873,  after  the  passing  of  the  act  of 
1875,  but  before  the  act  of  1877  ;  (3)  the  in- 
terest on  the  debenture  stock  created  under 
any  of  the  acts,  after  the  passage  of  the  act 
of  1877.  Harrison  v.  Cornwall  Minerals  R, 
Co.,  3  Am.  &^  Eng.  R.  Cas.  606,  L.  R.  18  Ch. 
F>-  334 ;  affirming  i  Am.  (S^  Eng.  R.  Cas. 
601,  L.  R.  16  Ch.D.  66. 

11.  Illegal  transfer  by  one  of  .sev- 
eral trustees. — The  possession  of  railway 
debentures  by  one  of  three  trustees  gives 
him  no  implied  authority  to  deal  with  them  ; 
and  if  he  transfers  them  on  the  books  of 
the  company  by  forging  the  names  of  the 
other  trustees,  the  entry  will  be  canceled, 
and  the  debentures  ordered  to  be  delivered 
up.  Cottam  v.  Eastern  Counties  R.  Co.,  30 
/../.  Ch.  217. 

12.  Mortgage  debentures.  —  Where 
a  railway  debenture  assigns  "  the  undertak- 
ing and  all  the  estate,  right,  title,  and  inter- 
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est  of  the  company  in  the  same,"  this  oper- 
ates simply  as  a  transfer  of  the  subject- 
matter  till  the  sum  is  satisfied;  i.e.,  tolls, 
unpaid  calls,  and  all  that  belongs  to  the 
company  as  the  proprietors  of  the  railway, 
but  not  the  stock  or  property  belonging  to 
it  as  common  carriers,  nor  the  soil.  Ilarl 
V.  Eas/t-rn  Union  R.  Co.,()  Raihu.  firv.  818, 
7  Ex.  246;  a  firmed  in  8  Ex.  \  16,  \l  Jur.  Sy, 
22  /..  /.  Ex.  20. 

Where  a  railway  debenture  assigns  all  the 
estate  of  the  company  to  hold  until  the 
princiijal  sum  with  interest  is  satisfied,  it 
impcjrts  a  covenant  by  the  company  that 
the  principal  shall  be  paid  on  the  day 
named,  for  the  breach  of  which  an  action 
will  lie,  the  judgment  to  be  satisfied  out  of 
its  general  property.  Hart  v.  Eastern  Union 
R.  Co.,  6  Rdilw.  Cas.  SiS.  7  Ex.  246;  af- 
firmcdin  8  Ex.  116,  \1  Jur.  89,  22  L.J.  Ex. 

20. 

1:5.  Actions  on  dcbt'ntnrt's— l{i«l»t 

of  action.— If  a  railway  company  issues 
flehcnturcs  receivable  in  payment  of  freight 
named,  and  it  repudiates  them,  it  is  liable 
for  their  face  value  in  money,  and  judgment 
may  1)C  rendered  thereon  for  that  amount. 
Evansville  &'  I.  R.  Co.  v.  Erank,  3  I  mi.  A  pp. 
96,  29  A'.  E.  Rep.  419- 

14.  TcnU«'r  for  sicecptanc'c  prior  to 
suit." If  a  company  notify  the  holder  of 
debentures  that  it  construes  the  contract  so 
as  to  make  them  receivable  only  in  a  way 
contrary  to  their  tenor  and  effect,  this  is  a 
notification  that  it  does  not  regard  itself  as 
hound  by  the  contract,  and  amounts  to  a 
renunciation  thereof;  and  such  holder  is 
not  bound  thereafter  to  tender  the  deben- 
tures for  acceptance  according  to  their 
tenor  and  effect,  but  may  bring  his  action 
at  once  for  the  recovery  of  the  amount  in 
money  for  which  the  debentures  were  by 
their  terms  receivable  in  part  payment  of 
freight.  Evansville  &>  I.  R.  Co.  v.  Erank, 
3  Ind.  A  pp.  96,  29  N.  E.  Rep.  419. 

A  refusal  to  honor  one  debenture  amounts 
to  a  refusal  to  honor  all  held  by  the  person 
tendering  it;  and  such  holder  is  not  bound 
to  first  tender  all  he  has  before  bringing  an 
action  thereon.  Evansville  <S^  /.  R.  Co.  v. 
Erank,  3  Tnd.  Af>p:  96,  29  A^.  E.  Rep.  419. 

15.  Who  may  sue— Where  plaintiff 
is  not  proved  to  have  been  the  original 
bearer  or  payee  of  the  debentures  sued 
upon,  they  being  choses  in  action  and  not 
assignable,  an  action  cannot  be  brought  in 
his  own  name  unless  he  show  he  is  the 
3  D.  R.  D.— 61. 


bearer  payee. 
14  U.  C.  C.  P. 


Ceddes  V.  Toronto  St.  R.  Co., 
5I3- 


DEBIOR. 


Notice  to,  of  assignment,  see  Assignment, 
11). 


DEBTS. 

Assumption  of,  by  purchaser  of  railroad,  see 

Sales  or  Raii.k'iaiis,    1."». 
Description  of,  in  mortgage  to  secure  it,  see 

MiH<r(;A(;i-'.s,  JM. 
Notice  to   garnishee  of  assignment  of,  sc^ 

Atiachmkni',  KTi'.,  o.T. 
Of  company,  issuing  bonds  in   payment  of, 

see  l5c)NIis,  <». 
—  old  companies,  liability  of  new  company 

for,   sec   Consolidation,   f.tc,    4-2-44 ; 

Rkokcani/.ati'in,  1  JJ. 
Payable  in  another  state,  when  attachment 

lies  for,  sec  A  1  iaciimi-.n  r.  Kic,  ii. 
Payment  of  unsecured,  slc  Ki;(.i;ivi.us,  i)l. 
Power  of  receiver  to  pay,  see  Kkci.ivkks,  55. 
Unpaid  subscriptions  a  trust  fund  for  pay- 
ment of,  see  SruCKIlOLDLP.S,  ti.">. 

What  entitled  to  priority  on  foreclosure,  see 
Mout(;aoks,  2iiS. 


DECISIONS. 
Of  railway    commissioners,   conclusiveness 

of,  see  Railway  Commissio.nkks.  i^.^-^S. 
—  state  courts,  following  in  federal  courts, 

see  Fldkral  Courts,  ii!S  ;  MunicU'AL  anu 

Local  Aid,  ."»?). 


DECLARATION. 
Form    and    sufficiency    of,    generally,    sec 

Pleading,  7-IJ8. 
In  actions  against   carriers  of   goods    sec 

Cariuace  oi-  Merchandise,  7— IJ-7.'J.'J. 
live  stock,  see  Carriack  of  Live 

Stock, 1JJ7. 
passengers,   see  Carriage   ok 

Passengers,  5JJ7-55JJ. 

for  causing  death,  see  Death  uy  Wrong- 
ful Act,  1*25-151. 

injuries    caused    by  collisions,   see 

Collisions,  Iv'). 

injury  caused  by  defective  bridge, 

see  Bridges,  etc.,  5(». 

to  employe,  see  Employes,  Inju- 
ries to,  503-54JJ. 

killing  or  injuring  stock,  see  Ani- 
mals, Injuries  to,  (J2(J-30{). 

loss  of  baggage,  see  Baggage,  109. 

on  bills  and  notes,  see  Bills,  Notes, 

ETC,  21. 
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In  actions  on  bonds,  see  Bonds,  5G. 
construction    contracts,    see   Con- 
struction OK  Railways,  106. 

—  ejectment,  see  Ejectment,  25. 

—  trespass,  see   Eminent  Domain,    1006 ; 

Trespass,  12,  24,  20. 
When  must  negative    contributory   negli- 
gence,   see    Contributory    Negligence, 
52-67. 


! 


DECLARATIONS. 

Admissibility  of,  in  evidence,  generally,  see 
Death,  etc.,  241 ;  Evidence,  201- 
222. 

actions  for  loss  of  baggage,  see  Bag- 
gage, 115. 

As  evidence,  in  actions  for  injuries  to  chil- 
dren, see  Children,  Injuries  to,  168. 

—  to  residence,   admissibility  of,    see  Evi- 

dence, 161. 

Of  agent,  no  waiver  of  conditions  in  lim- 
ited ticket,  see  Tickets  and  Fares,  87. 

proof  of  agency  by,  see  Agency,  8. 

when  bind  principal,  sei.  Agency,  37, 

38. 

—  company's  speakers,  at  public  meetings, 

see  Evidence,  208. 

—  employes,  as  evidence,  see  Animals,  In- 

juries TO,  432-434. 


Of  employes,  right  of  passenger  to  rely  upon, 
see  Carriage  of  Passengers,  135. 

—  strangers,  admissibility  of,  see  Evidence, 

220. 

—  trust,  see  Trusts  and  Trustees,  3. 
When  part  of  the  res  gestx,  see  Evidence, 

172-177. 


DECREE. 

Enforcing  deed  of  trust  by,  see  Teeds  of 

Trust,  lU. 
Estoppel  by,  see  Estoppel,  O. 
For  reconveyance,  see  Deeds,  54. 
In  foreclosure,  see  Mortgages,  206-214. 

—  quo  warranto  proceedings,  see  Quo  War- 

ranto, 12. 

—  suit  for  injunction,  see  Eminent  Domain, 

1048. 

—  suits  for  specific  performance,  see  Specific 

Performance,  28. 
Of  foreclosure,  when  final  and  reviewable, 

see  Mortgages,  290. 
Pro  confesso,  or  by  consent,  see  Mortgages, 

212. 
Setting  aside,  in  foreclosure,  see  Mortgages, 

214. 
When  final  and  appealable,  see  Appeal  and 

Error,  7,  8.     See  also  Judgment, 


passenger  to  rely  upon, 

ASSENGEKb,    135. 

bility  of,  see  Evidence, 

ID  Trustees,  3. 

i  gestae,  see  £vn)ENCE, 


REE. 

rust  by,  see  Heeds  of 

PPEL,  9. 
J  Deeds,  54. 
RTGAGES,  200-214. 
iedings,  see  Quo  War- 

,  see  Eminent  Domain, 

rformance,  see  Specific 

final  and  reviewable, 
90. 

msent,  see  Mortgages, 

losure,  see  Mortgages, 

liable,  see  Appeal  and 
:  aiso  Judgment. 
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